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THE  CITATIONS  IN  THIS  BOOK 

include  all  from  the  following  reports  and  all  preceding  them  in  each 
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9  Wbeat.  1-240,  6  I..  Ed.  23,  GIBBONS  ▼.  OGDEK. 

Power  over  Interstate  commerce  uid  with  Indians  is  in  Oongreaa,  and  is 
limited  only  by  OonstitatioiL 

Tl^e  proposition  in  the  syllabus  has  been  applied  by  the  recent  citations 
as  follows: 

Approved  in  United  States  v.  Northern  Secnrities  Co.,  120  Fed.  727,  and 
State  V.  Duckworth,  5  Idaho,  647,  95  Am.  St.  Rep.  202,  51  Pac.  457,  both  fol- 
lowing rule;  Adair  v.  United  States,  208  U.  S.  180,  13  Ann.  Oas.  764,  52 
L.  Ed.  445,  28  Sup.  Ct.  277,  holding  act  of  June  1, 1898,  making  it  offense  for 
carrier  engaged  in  interstate  commerce  to  discharge  employee  for  member- 
ship in  labor  union  exceeded  power  of  Gongress  over  commerce ;  Howard  v. 
nUnois  Central  R.  Co.,  207  U.  S.  492,  52  L.  Ed.  307,  28  Sup.  Ct.  141,  hold- 
ing Employers'  Liability  Act  exceeded  powers  of  Congress  over  commerce; 
McCray  v.  United  States,  195  U.  S.  55,  56,  49  L.  Ed.  95,  96,  24  Sup.  Ct.  769, 
upholding  oleomargarine  act  of  1902;  Downes  v.  Bid  well,  182  U.  S.  281, 
45  L.  Ed.  1104,  21  Sup.  Ct.  784,  holding  Porto  Rico  by  treaty  of  cession 
became  territory  of  United  States,  but  not  within  revenue  clause.  Consti- 
tution, art.  I,  §  8;  Howard  v.  Illinois  C.  R.  Co.,  148  Fed.  999,  holding  void 
Federal  Employers'  Liability  Act  of  1906;  J.  Rosenbaum  Grain  Co.  v. 
Chicago  etc.  Ry.  Co.,  130  Fed.  48,  State  railroad  commission  cannot  require 
railroad  to  abolish  proportional  tariffs  which  apply  only  to  interstate  ship- 
ments and  were  adopted  with  approval  of  interstate  eomn^erce  commission ; 
United  States  v.  Morris,  125  Fed.  324,  holding  conspiracy  between  two  or 
more  x)ersons  to  prevent  negro  citizen  from  leasing  land  is  in  violation  of 
Constitution  and  laws  within  U.  S.  Comp.  Stats.  1901,  p.  3712;  De  Pass  v. 
Bidwell,  124  Fed.  622,  holding  section  5,  Act  April  12,  1900,  c.  191  (31 
Stat.  77),  providing  for  revenue  of  Porto  Rico,  is  constitutional;  United 
States  V.  Slater,  123  Fed.  121,  holding  act  of  May  29,  1884  (23  Stat.  31), 
making  it  a  misdemeanor  to  drive  cattle  with  contagious  disease  from  one 
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State  to  Mlothdr  is  within  power  of  Congress  to  enact;  Kansas  City  S.  Ry« 
Co.  v.; '^tttV.d  of  Railroad  Commrs.,  106  Fed.  356,  363,  holding  State  has  no 
.  .pcwerlte  regulate  railroad  charges  between  two  points  in  same  State,  where 
'•;){c^rse  of  transportation  is  largely  in  another  State;  In  re  B.  G.  Wilson, 
•10  N.  M.  36,  60  Pac.  75,  holding  §  2,  Sess.  Laws  1899,  p.  101  (N.  M.),  as 
appl3dng  to  sale  of  coal  oil  in  territory  in  original  packages,  is  unconstitu^ 
tional ;  ^.  Louis  etc.  Ry.  v.  Smith,  20  Tex.  Civ.  459,  49  S.  W.  631,  holding 
Rev.  Static.  1895,  tit.  102,  c.  7,  giving  livestock  sanitary  commissioner  au- 
thority to  prohibit  importation  of  diseased  cattle  is  constitutional. 

The  doctrine  enunciated  in  the  syllabus  has  been  commented  on  in  the  fol- 
lowing cases,  in  which  the  main  controversy  was  on  the  point  whether  or  no 
the  power  committed  to  Congress  was  exclusive  or  concurrent  with  the 
States :  Dissenting  opinion  in  City  of  New  York  v.  Miln,  11  Pet.  158,  9  L.  Ed. 
670,  arguing  for  exclusive  power;  License  Cases,  5  How.  602,  603,  604,  605, 
12  L.  Ed.  300,  301,  302,  as  having  decided  Congress  had  power  over  navi- 
gation; Passenger  Cases,  7  How.  395,  400,  12  L.  Ed.  749,  751,  the  concur- 
ring opinion  of  McLean  approved  the  rule  generally,  and  the  opinion  of 
Wayne,  pp.  411,  433,  434, 12  L.  Ed.  756,  766,  held  that  the  power  was  exclu- 
sively in  Congress;  another  judge  in  s.  c,  p.  545,  12  L.  Ed.  812,  ax^gued 
that  according  to  the  principal  case  the  exercise  of  any  State  power  must 
not  be  such  as  to  conflict  directly  with  an  existing  act  of  Congress;  Hall  v. 
De  Cuir,  95  U.  S.  499,  24  L.  Ed-  551,  held  that  whenever  the  terms  of  .the 
grant  or  the  nature  of  the  power  granted  required  an  exclusive  exercise 
by  Congress,  all  power  in  the  State*  was  absolutely  gone ;  Mobile  Co.  v. 
Kimball,  102  U.  S.  699,  26  L.  Ed.  240,  court  said  the  question  had  been  left 
open  but  had  been  truly  stated  in  Cooley  v.  Wardens  of  Philadelphia,  12 
How.  299-321,  13  L.  Ed.  996,  1006;  Walling  v.  Michigan,  116  U.  S.  455, 
29  L.  Ed.  694,  6  Sup.  Ct.  457,  court  referred  to  repeated  decisions  that  any 
State  regulation  of  commerce  except  in  matters  of  local  concern  was  repug- 
nant to  its  freedom;  Robbins  v.  Shelby  District,  120  U.  S.  492,  30  L.  Ed. 
696,  7  Sup.  Ct.  593,  held  that  exclusive  power  of  Congress  was  now  estab- 
lished whenever  the  subject  was  national  in  character,  or  admitted  only  of 
one  uniform  system;  the  subject  was  again  brought  up  in  the  dissenting 
opinions  in  Leisy  v.  Hardin,  135  U.  S.  150,  34  L.  Ed.  147,  10  Sup.  Ct.  699, 
in  discussing  Mobile  Co.  v.  Kimball,  supra,  and  in  Minot  v.  Philadelphia 
etc.  R.  R.  Co.,  2  Abb.  (U.  S.)  342,  Fed.  Cas.  9645,  the  resul^  of  the  decisions 
was  held  to  be  that  States  had  no  power  to.  regulate  any  but  internal  com- 
merce. See  In  re  Saunders,  52  Fed.  804,  18  L.  R.  A.  551,  where  authori- 
ties are  collected  on  exclusive  authority  of  Congress;  Mitchell  v.  Steelman, 
8  Cal.  371,  holding  that  when  exercised  the  power  of  Congress  was  exclu* 
sive;  Santo  v.  Iowa,  2  Iowa,  202,  63  Am.  Dec.  501,  m  a  general  discussion 
of  the  subject  the  court  said  the  decision  of  the  p$ncipal  case  was  that 
the  power  was  not  exclusive  in  Congress  until  exercised. 

The  exclusive  power  of  Congress  wi^  admitted  in  Sweatt  v.  Boston  etc. 
R.  R.  Co.,  3  Cliff.  351,  5  N.  B.  R.  241,  Fed.  Cas.  13,684,  where  it  was  held 
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thai  transportation  of  freight  and  passengers  between  States  was  com- 
merce within  the  meaning  of  the  Constitution ;  United  States  v.  Bridleman, 
7  Sawy.  247,  7  Fed.  898,  holding  the  jwwer  to  regulate  intercourse  with 
Indians  included  power  to  punish  for  crimes  committed  on  Indians  wher- 
ever the  Indian  tribes  existed ;  United  States  v.  Boston  &  Albany  R.  R.  Co., 
15  Fed.  211,  as  to  laws  governing  transportation  of  animals  between  States, 
with  penalties  attached;  United  States  v.  Craig,  28  Fed.  796,  as  to  the 
assisted  immigration  act  of  1885;  United  States  v.  Gould,  25  Fed.  Cas. 
1378,  as  to  regulation  to  slave  trade;  Hinson  v.  Lott,  40  Ala.  135,  as  to 
regulation  of  foreign  and  interstate  commerce;  In  re  Perkins,  2  Cal.  432, 
laying  down  three  canons  of  exclusive  congressional  power ;  Lick  v.  Faulke- 
ner,  25  CaL  421,  in  issuing  United  States  notes;  People  v.  Rensselaer  etc. 
R.  R.  Co.,  15  Wend.  131,  30  Am.  Dec.  40,  as  to  regulation  of  the  coasting 
trade;  Lawrence  v.  Hodges,  92  N.  C.  677,  53  Am.  Rep.  437,  prescribing 
methods  of  sale  and  transfer  of  vessels. 

But  on  the  same  point  of  exclusive  jurisdiction  the  principle  laid  down 
was  distinguished  in  License  Cases,  5  How.  581,  12  L.  Ed.  291,  separate 
opinion  of  Taney,  holding  it  did  not  warrant  the  rule  of  exclusive  power; 
Passenger  Cases,  7  How.  499,  12  L.  Ed.  793,  separate  opinion  that  the  court 
had  emphatically  disclaimed  all  intention  of  passing  on  the  question;  Ex 
parte  Crandall,  1  Nev.  309,  310,  where  the  court  held  the  question  was  not 
involved  in,  and  had  been  expressly  waived  by,  the  principal  case. 

The  concurrent  legislative  power  of  the  States  was  affirmed  in  the  fol- 
lowing cases:  Groves  v.  Slaughter,  15  Pet.  504,  511,  10  L.  Ed.  821,  823,  as 
to  the  prohibition  and  regulation  of  slavery;  Western  Union  Tel.  Co.  v. 
Pendleton,  95  Ind.  13,  48  Am.  Bep.  693,  collecting  and  reviewing  decisions,' 
and  affirming,  as  a  proper  exercise  of  the  police  power,  a  law  imposing  a  ^ 
penalty  on  telegraph  companies  for  failing  to  tr&nsmit  a  message;  Hardy 
v.  A.,  T.  &  S.  F.  R.  R.  Co.,  32  Kan.  714,  5  Pac.  12,  as  to  the  maximum  freight 
law,  holding  it  did  not  apply  to  interstate  commerce,  else  it  would  be  void, 
collecting  and  reviewing  authorities;  dissentitlg  opinion  in  Commonwealth 
V.  Huntley,  156  Mass.  248,  15  L.  B.  A.  845,  30  N.  E.  1132,  discussing  State 
power  to  regulate  the  importation  of  liquor;  Walcott  v.  People,  17  Mich. 
93,  sustaining  State  law  requiring  express  companies  to  pay  a  tax  on  cur- 
rent business  within  the  State ;  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299, 
44  Am.  St.  Bep,  911,  18  S.  E.  280,  holding  State  law  providing  under  pen^^ 
alty  for  prompt  delivery  of  telegrams,  was  not  a  regulation  of  commerce. 

Aside  from  the  foregoing  respecting  exclusive  and  current  powers,  the 
following  citations  hold  various  State  legislation  unconstitutional  under 
the  syllabus  principle :  Brown  v.  Maryland,  12  Wheat.  446,  6.  L.  Ed.  688, 
and  In  re  Saunders,  52  Fed.  805,  18  L.  B.  A.  551,  law  requiring  importers 
of  foreign  goods  to  pay  a  license  fee;  Leisy  v.  Hardin,  135  U.  S.  108,  34 
L.  Ed.  132,  10  Sup.  Ct.  683,  to  prevent  sale  of  imported  liquors  in  original 
packages;  Brennan  v.  Titusville,  153  U.  S.  301,  38  L.  Ed.  722,  14  Sup.  Ct. 
832,  imposition  of  license  tax  on  soliciting  agents  of  manufacturers  of 
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another  State;  Kaeiser  v.  Illinois  Central  R.  R.  Co.,  5  McCrary,  499,  18 
Fed.  153,  so  much  of  a  law  providing  for  a  tariff  of  maximum  charges  on 
railways  as  related  to  through  shipments ;  Mobile  etc.  R.  R.  Co.  v.  Sessions, 
28  Fed.  594,  as  to  the  Mississippi  Railroad  Commission;  Cuban  S.  S.  Co. 
V.  Fitzpatriek,  66  Fed.  66,  provisions  in  the  Constitution  and  statutes  of 
Louisiana  prohibiting  foreign  seamen  from  loading  and  unloading  their  own 
ships;  Ex  parte  Jervey,  66  Fed.  959,  South  Carolina  dispensary  act,  when 
applied  to  persons  bringing  liquor  into  State  without  attempting  to  unload ; 
State  V.  P.  W.  etc.  R.  R.  Co.,  4  Houst.  204,  205,  act  of  1864,  imposing  a 
tax  on  passengers  in  so  far  as  it  operates  on  persons  entering  into,  depart- 
ing from  or  passing  through  the  State;  Webb  v.  Dunn,  18  Fla.  724,  law 
imposing  a  port  fee  on  all  vessels  entering  the  port  of  Pensacola;  dissent- 
ing opinion  in  Munn  v.  People,  69  111.  102,  ai^uing  that  law  regulatibg 
public  warehouses  was  unconstitutional;  HoUida  v.  Hunt,  70  111.  113,  22 
Am.  Bep.  66,  law  to  regulate  sale  of  patents;  Sherlock  v.  Ailing,  44  Ind. 
1,95,  showing  that  laws  burdening  commerce  had  been  held  invalid;  Louisi- 
ana V.  Kennedy,  19  La.  Ann.  426,  tax  on  property  brought  from  other 
States  for  sale  or  reshipment  until  it  became  part  of  common  property  of 
State;  Stanley  v.  Wabash  etc.  R.  R.  Co.,  100  Mo.  439,  8  L.  R.  A.  550,  13 
S.  W.  710,  law  requiring  of  railway  companies  doublendeck  cars  for  trans- 
portation of  sheep,  so  far  as  it  related  to  interstate  traffic;  Coxe  v.  State, 
144  N.  Y.  408,  39  N.  E.  403,  holding  State  could  not  make  grant  of  marsh- 
lands with  power  to  inclose  and  obstruct  navigation;  Chapman  v.  Miller, 
2  Spear,  778,  pilot  ordinance  of  city  of  Charleston;  Railroad  Commrs. 
V.  Railroad  Co.,  22  S.  C.  236,  2^8,  act  to  regulate  freights  to  points  outside 
the  State. 

Distinguished  in  dissenting  opinion  in  Adair  v.  United  States,  208  U.  S. 
184, 13  Ann.  Gas.  764,  52  L.  Ed.  446,  28  Sup.  Ct.  277,  majority  holding  void 
act  of  1898,  making  it  an  offense  for  carrier  engaged  in  interstate  com- 
merce to  discharge  employee  for  membership  in  labor  union;  State  v.  Dela- 
ware etc.  R.  R.  Co.,  30  N.  J.  L.  479,  as  not  applicable  to  a  State  law  laying 
a  tax  on  transportation  of  passengers  and  things  within  a  State. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  649,  560,  651. 

Oommerce  is  more  than  traffic;  it  is  commercial  intercourse  between 
nations  and  parts  of  nations  in  all  its  branches,  and  includes  navigation.  It 
is  regulated  by  prescribing  rules  for  carrying  on  that  intercourse. 

The  following  recent  cases  approve  the  doctrine  above  laid  down:  In- 
ternational Text-Book  Co.  v.  Pigg,  217  U.  S.  106,  27  L.  R.  A.  (N.  S.)  500,  18 
Ann.  Gas.  1103^  54  L.  Ed.  685,  30  Sup.  Ct.  481,  holding  intercourse  by  mail 
between  person  doing  business  in  different  States  was  interstate  commerce, 
and  State  statute  requiring  license  to  carry  on  correspondence  school  is 
void ;  Interstate  Commerce  Commission  v.  Illinois  Central  R.  Co.,  215  U.  S. 
474,  54  L.  Ed.  289,  30  Sup.  Ct.  155,  holding  equipment  of  interstate  carrier, 
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inclading  ears  for  carrying  its  own  fuel,  were  snbjeot  to  interstate  com- 
merce commission;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  385,  51  L. 
Bd.  533,  27  Sup.  Ct.  367,  holding  under  power  to  regulate  commerce,  Conr 
gress  could  require  removal  of  bridge  obstructing  navigation;  St.  Clair  Co. 
V.  Interstate  Transfer  Co.,  192  U.  S.  458,  465,  48  L.  Ed.  520,  523,  24  Sup. 
Ct.  301,  303,  holding  county  cannot  recover  penalty  for  carrying  on,  with- 
out ferry  license,  transportation  of  cars  across  Mississippi  Kiver,  between 
Illinois  and  Missouri;  Leovy  v.  United  States,  177  U.  S.  632,  44  L.  Ed.  919, 
20  Sup.  Ct.  801,  holding  mere  capacity  to  pass  in  boat  from  one  stream  to 
another  is  not  su£ficient  to  constitute  navigable  water  under  act  of  Con- 
gress, September  19,  1890;  United  States  v.  Burch,  226  Fed.  975,  holding 
removal  in  automobile  of  woman  from  one  State  to  another  for  immoral 
purpose  was  interstate  commerce  within  meaning  of  white  slave  act ;  Bracey 
V.  Darst,  218  Fed.  495,  holding  stocks,  bonds,  debentures  and  other  securities 
were  subject  matter  of  interstate  commerce;  Kalen  v.  United . States,  196 
Fed.  889,  116  C.  C.  A.  450,  upholding  white  slave  act  as  exercise  of  power 
to  reg^ulate  commerce;  United  States  v.  Tucker,  188  Fed.  743,  holding  sale 
and  shipment  by  mail  to  another  State  was  interstate  commerce;  United 
States  V.  Westman,  182  Fed.  1018,  holding  white  slave  act  related  to  inter- 
state commerce;  Riverside  Mills  Co.  v.  Atlantic  Coast  Line  R.  Co.,  168  Fed. 
989,  holding  commerce  included  subject,  vehicle,  agent  and  operations  by 
which  exchange  of  goods  is  effected;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed. 
651,  upholding  provision  of  commerce  act  making  initial  carrier  liable  for 
loss  on  connecting  lines ;  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed.  331, 
IS  Ann.  Gas.  893, 15  L.  R.  A.  (N.  S.)  167,  86  0.  0.  A.  27,  holding  safety  ap- 
pliance act  not  void  because  affecting  interstate  commerce ;  In  re  Charge  to 
Grand  Jury,  151  Fed.  838,  in  discussii^  essentials  of  conspiracy  in  restraint 
of  trade  among  several  States ;  Snead  v.  Central  of  Georgia  Ry.  Co.^  151  Fed. 
612,  613,  and  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  523,  524,  both  upholding 
Employers'  Liability  Act  of  1906;  Brooks  v.  Southern  Pac.  Co.,  148  Fed. 
991,  holding  void  Federal  Employers'  Liability  A'et  of  1906;  United  States  v. 
Scott,  14&  Fed.  434,  holding  void  Federal  act  of  1898,  prohibiting  interstate 
earners  from  discriminating  against  union  labor;  Reilley  v.  United  States, 
106  Fed.  901,  902,  904,  holding  any  person  who  carries  a  lottery  ticket  from 
one  State  to  another  is  within  provision  of  act  of  March  2,  1895 ;  Stubbs  v. 
People,  40  Colo.  419,  122  Am.  St.  Rep.  1068,  18  Ann.  Gas.  1025,  11  L.  R.  A. 
(N.  S.)  1071,  90  Bac.  1115,  holding  void  act  prohibiting  importation  of 
docked  horses;  Williams  v.  Fears,  110  Ga.  589,  35  S.  E.  701,  holding  imposi- 
tion of  tax  on  person  engaged  in  hiring  laborers  in  Georgia  to  be  employed 
in  another  State  (Tax  Act  Ga.  1898),  is  not  a  regulation  of  interstate  com- 
merce; VandaUa  R.  Co.  v.  Stilwell,  181  Ind.  292, 104  N.  E.  298,  5  N.  C.  C.  A. 
503,  holding  ''commerce"  included  means  and  vehicles  by  which  traffic  is  ac- 
complished; State  V.  Lowry,  166  Ind.  381, 9  Ann.  Gas.  S50j  4  L.  R.  A.  (N.  S.) 
528,  77  N.  E.  731,  holding  importation  of  cigarettes  for  personal  use  was  in- 
terstate commerce,  and  not  within  anti-cigarette  act  of  1905;  Ryman  Steam- 
boat Line  Co.  v.  Commonwealth,  125  Ky.  257,  10  L.  R.  A.  (N.  S.)  1187, 101 
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• 
S.  W.  403,  holding  Congress  had  jarisdiction  over  Cumberland  River  as 
navigable  highway;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  17,  100 
N.  E.  1038,  holding  power  of  Congress  under  act  requiring  inspection  of 
hull  and  equipment  of  sea-going  barges  extended  to  boiler  used  for  loading 
and  weighing  anchor;  Marconi  Wireless  Telegraph  Co.  v.  Commonwealth, 
218  Mass.  565,  106  N.  E.  313,  holding  foreign  corporation  engaged  in  inter- 
state commercial  business  not  subject  to  State  corporation  tax;  Interna- 
tional Text-Book  Co.  v.  Gillespie,  229  Mo.  414,  129  S.  W.  927,  holding 
foreign  corporation  conducting  correspondence  school  was  engaged  in  inter- 
state commerce;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75  N.  J.  L. 
925,  15  L.  B.  A.  (N.  S.)  514,  68  Atl.  807,  holding  transportation  of  goods 
by  owner  to  self  as  consignee  in  another  State  for  storage  and  sale  in 
specific  quantities  was  not  interstate  commerce  exempt  from  local  tax; 
Sioux  Remedy  Co.  v.  Cope,  28  S.  D.  403, 133  N.  W.  685,  holding  contract  for 
shipment  of  goods  from  piaintifE  in  another  State  to  defendant  involved 
interstate  commerce ;  Catlin  &  Powell  V.  Schuppert,  130  Wis.  650, 110  N.  W. 
820,  holding  where  resident  of  Wisconsin  by  letter  employed  New  York 
stock  broker  to  purchase  stock  there  and  transmit  stock  to  Wisconsin 
through  usual  collection  agents,  it  was  act  of  interstate  commerce;  Loverin 
&  Browne  Co.  v.  Travis,  135  Wis.  329,  115  N.  W.  831,  holding  soliciting 
orders  by  agent  in  one  State  for  sale  of  goods  which,  by  contract,  are  to 
reach  purchasers  in  another,  and  delivery  thereof,  were  acts  of  interstate 
commerce;  dissenting  opinion  in  United  States  v.  Delaware  &  H.  Co.,  164 
Fed.  252,  majority  holding  void  commodities  clause  of  commerce  act;  dis- 
senting opinion  in  Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  244,  51  S.  £. 
226,  where  points  of  transmission  and  destination  of  telegram  sent  over 
lines  of  single  company  were  within  same  State,  fact  that  part  of  transmis- 
sion was  made  in  another  State  does  not  make  it  interstate  business ;  Peder- 
sen  V.  Delaware  etc.  R.  R.,  184  Fed.  741,  arguendo.  The  earlier  cases  which 
relate  to  navigation  are :  United  States  v.  Coombs,  12  Pet.  78,  9  L.  Ed.  1006, 
holding  that  Federal  jurisdiction  extended  to  theft  from  a  cast-away  ship 
on  the  sea  beach  above  high-water  mark ;  Henderson  v.  Mayor  of  New  York, 
92  U.  S.  270,  23  L.  Ed.  548,  holding  statutes  of  New  York  and  Louisiana  im- 
posing a  passenger  tax,  payable  by  master  of  a  vessel,  void ;  Lord  v.  Steam- 
ship Co.,  102  U.  S.  544,  26  L.  Ed.  226,  holding  that  when  navigating  the 
high  seas  between  ports  of  the  same  State,  a  vessel  of  the  United  States 
was  subject  to  the  regulating  power  of  Congress;  The  Thomas  Swan,  6 
Ben.  45,  Fed.  Cas.  13,931,  holding  the  regulating  power  included  the  con- 
trol for  that  purpose  of  all  the  navigable  'waters  of  a  State  accessible  from 
another  State ;  Martin  v.  Acker,  Blatchf .  &  H.  280,  Fed.  Cas.  9155,  holding 
that  an  action  for  wages  by  a  seaman  on  a  vessel  plying  between  ports  of 
the  same  State  was  within  the  Federal  admiralty  jurisdiction ;  The  Cheese- 
man  V.  Two  Ferry  Boats,  2  Bond,  372,  Fed.  Cas.  2633,  holding  that  a  ferry- 
boat engaged  in  carrying  trafiBic  and  intercourse  between  States  was  subject 
to  congressional  legislation;  Blanchard  v.  The  Martha  Washington,  1  Cliff. 
472,  Fed.  Cas.  1513,  holding  the  act  of  Congress  of  J^j,  1850,  concerning 
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the  registry  of  vessels  was  constitutional;  The  James  Morrison,  Newb.  246, 
Fed.  Cas.  15,465,  holding  that  the  right  of  Congress  did  not  extend  to 
regulate  all  navigation  but  only  where  it  could  regulate  commerce;  The 
Gretna  Green,  20  Fed.  901,  holding  the  navigation  laws  did  not  apply  to  a 
ease  of  a  vessel  plying  wholly  within  a  State;  United  States  v.  Burlington 
etc.  Ferry  Co.,  21  Fed.  333,  holding  that  the  carrying  of  passengers  was 
eommercial  intercourse;  United  States  v.  Guess,  48  Fed.  588,  holding  Re- 
vised Statutes,  section  4499,  imposing  a  penalty  for  navigating  contrary  to 
regulations,  was  constitutional ;  Nojiih  Bloomfield  Gravel  Min.  Co.  v.  United 
States,  88  Fed.  674,  sustaining  act  of  Congress  of  March,  1893,  regulating 
hydraulic  mining  in  California ;  Mitchell  v.  Steelman,  8  Cal.  372,  applying 
the  rule  to  an  act  of  Congress  requiring  registration  of  ships'  mortgages; 
Wiswall  V.  Potts,  5  Jones  Eq.  190,  holding  Congress  could  require  the 
recording  of  vessels  engaged  in  foreign  or  interstate  commerce,  but  not  of 
those  trading  exclusively  in  a  State. 

Cases  which  relate  to  navigable  rivers  and  streams,  and  obstructions  by 
bridges ;  Silliman  v.  Troy  etc.  Bridge  Co.,  11  Blatchf .  284,  Fed.  Cas.  12,853, 
in  general  discussion  with  reference  to  powers  of  the  State  to  authorize 
bridge  over  navigable  stream;  Columbus  Ins.  Co.  v.  Curtenius,  6  McLean, 
218,  Fed.  Cas.  3045,  holding  that  Congress  by  its  enactments  had  intended 
that  the  Mississippi  and  its  navigable  tributaries  should  remain  free  from 
obstructions  to  navigation;  Hatch  v.  Wallamet  Bridge  Co.,  7  Sawy.  131,  6 
Fed.  329,  holding  power  of  Congress  extended  to  all  navigable  waters  acces- 
sible from  a  State  other  than  that  in  which  they  lie;  Wallamet  Bridge  Co. 
V.  Hatch,  9  Sawy.  649,  19  Fed.  350,  holding  river  for  purposes  of  commerce 
was  part  of  Columbia  River,  and  navigable  water  of  United  States;  United 
States  V.  New  Bedford  Bridge  Co.,  1  Wood.  &  M.  419,  Fed.  Cas.  15,867, 
holding  Congress  had  power  to  keep  open  all  navigable  streams  to  the 
highest  ports  of  delivery;  The  Clinton  Bridge,  Woolw.  163,  164,  Fed.  Cas. 
2900,  holding  the  definition  covered  the  right  to  legislate  concerning  bridges 
over  navigable  waters;  Dei)ew  v.  Board  of  Trustees,  5  Ind.  10,  and  Neader- 
houser  v.  State,  28  Ind.  266,  holding  that  power  to  regulate  commerce  in- 
cluded right  to  keep  open  natural  channels  of  commerce,  but  that  State  could 
authorize  obstruction  of  stream  not  being  an  interstate  navigable  stream; 
PoUock  V.  Cleveland  Ship  Building  Co.,  56  Ohio  St.  668,  47  N.  E.  584,  hold- 
ing right  of  riparian  proprietor  to  soil  of  a  river  was  subordinate  to  public's 
paramount  right  of  navigation. 

The  following  cases  relate  to  intercourse  with  Indians:  United  States  v. 
Holliday,  3  Wall.  417,  18  L.  Ed.  186,  applying  rule  to  acts  of  Congress  pro- 
hibiting sale  of  liquor  to  Indians;  United  States  v.  Seveloff,  2  Sawy.  317, 
Fed.  Cas.  16,252,  holding  that  Alaska  was  not  part  of  the  Indian  Territory 
to  which  the  statute  of  June  30,  1834,  applied ;  United  States  v.  Bridleraan, 
7  Sawy.  250,  7  Fed.  901,  holding  that  federal  courts  had  jurisdiction  to 
punish  larceny  from  an  Indian;  and  United  States  v.  Martin,  8  Sawy.  476, 
14  Fed.  820,  had  also  jurisdiction  of  a  murder  of  an  Indian. 
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Cases  relating  to  railroads,  postal  and  tel^raph  lines  are :  Pensacola  Co. 
Y.  West.  Tel.  Co.,  96  U.  S.  9,  24  L.  Ed.  710,  holding  that  the  definition  also 
included  the  postal  service  and  extends  to  telegraph  lines ;  Sweatt  v.  Boston 
etc.  R.  R.  Co.,  3  Cliff.  347,  5  N.  B.  R.  243,  Fed.  Cas.  13,684,  holding  that  rail- 
road companies  are  commercial  corporations ;  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  2  Woods,  646,  Fed.  Cas.  10,960,  holding  Congress  had  power 
to  legislate  concerning  telegraphs,  and  the  statute  of  Florida  which  con- 
flicted with  Federal  law  was  vord;  Western  Union  Tel.  Co.  v.  Atlantic  & 
Pacific  Tel.  Co.«  5  Nev.  109,  holding  that. telegraphy  came  within  the  defini- 
tion. Cases  relating  to  other  subjects  of  congressional  legislation  under  the 
commerce  clause  are:  In  re  Rahrer,  140  U.  S.  556,  35  L.  Ed.  574,  11  Sup. 
Ct.  867,  where  the  definition  was  applied  to  congressional  legislation  as  to 
liquors;  United  States  v.  Boyer,  85  Fed.  432,  holding  act  of  Congress  pro- 
viding for  inspection  before  slaughter  of  animals  for  export  was  constitu- 
tional. 

The  following  cases  further  define  what  are  subjects  of  interstate  com- 
merce on  which  State  legislation  has  been  held  unconstitutional :  Covington 
etc.  Bridge  Co.  v.  Kentucky,  164  U.  S.  218,  38  K  Ed.  969,  14  Sup.  Ct.  1092, 
holding  bridges  were  instruments  of  interstate  commerce  as  well  as  ferry- 
boats, and  that  a  State  law  attempting  to  regelate  tolls  on  a  bridge  over 
the  Ohio  was  void ;  The  William  Jarvis,  1  Sprague,  487,  Fed.  Cas.  17,697, 
holding  Louisiana  code  respecting  colored  seamen  was  unconstitutional; 
State  v.  Chicago  etc.  R.  R.  Co.,  40  Minn.  268, 12  Am.  St.  Rep.  731,  3  L.  R.  A. 
238,  41  N.  W.  1047,  holding  the  State  railroad  commission  had  no  power  to 
fix  rates  for  transportation  in  another  State;  McNaughton  v.  McGirl,  20 
Mont.  129,  63  Am.  St.  Bep.  613,  49  Pac.  653,  holding  that  agent  of  a  cor- 
poration of  another  State  buying  wool  consigned  to  warehouses  out  of  State 
was  engaged  in  interstate  commerce;  People  v.  Brooks,  4  Denio,  476,  hold- 
ing a  State  hospital  tax  on  officers  and  crew  of  vessels  engaged  in  the  coast- 
ing trade  was  void;  dissenting  opinion  in  Commonwealth  v.  Gloucester 
Ferry  Co.,  98  Pa.  St.  120,  123,  arguing  that  State  could  not  tax  corporate 
stock  of  a  foreign  corporation  doing  business  in  the  State.  On  the  other 
hand,  State  enactments  have  been  sustained  on  the  subjects  to  which  the 
following  case^  relate:  Lehigh  Valley  R.  R.  Co.  v.  Pennsylvania,  145  U.  S. 
200,  86  L.  Ed.  675,  12  Sup.  Ct.  807,  in  which  a  tax  on  railroad  transporta- 
tion between  points  in  a  State,  though  passing  in  transit  outside  the  State, 
was  held  not  a  tax  on  interstate  commerce;  Fry  v.  State,  63  Ind.  563,  30 
Am.  Bep.  246,  upholding  State  law  regulating  issuing  and  taking  up  of 
tickets  by  common  carriers ;  Fuller  v.  Chicago  &  N.  W.  R.  R.  Co.,  31  Iowa, 
207,  upholding  State  law  requiring  railway  companies  annually  to  fix  and 
publish  schedule  of  rates  for  transportation;  Howell  v.  State,  3  Gill,  18, 
arguendo,  as  to  right  of  a  State  to  tax  shares  of  vessels  owned  by  residents 
of  the  State ;  Commonwealth  v.  Phila.  &  R.  R.  Co.,  62  Pa.  St.  296,  1  Am. 
Bep.  408,  showing  that  the  State  tonnage  law  on  all  goods  transported  was 
not  a  r^^lation  of  commerce,  but  a  tax  for  revenue;  State  v.  Morgan,  2 
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S.  D.  51,  48  N.  W.  320,  holding  that  the  regulation  of  the  business  of  mer- 
cantile commercial  agencies  was  a  legitimate  subject  of  State  legislation. 

The  same  definition  and  rule  have  been  also  cited  generally  in  Passenger 
Cases,  7  How.  436,  437, 12  L.  Ed.  766,  in  which  rule  was  approved ;  dissenting 
opinion  in  Dred  Scott  v.  Sandford,  19  How.  622,  15  L.  Ed.  790,  illustrating 
interference  of  national  Constitution  with  State  rights ;  dissenting  opinion 
in  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  21,  36,  39  L.  Ed.  332,  337, 
15  Snp.  Ct.  257,  262,  arguing  that  the  anti-monopoly  act  of  1890  extended 
to  manufactnrers  of  a  necessary  of  life;  Kaeiser  v.  Illinois  Central  B.  B. 
Co.,  5  McCrary,  499,  18  Fed.  153,  laying  down  seven  propositions  as  to 
conmierce  and  its  regulation,  as  established  by  cases,  and  collecting  author- 
ities; United  States  v.  Holtzhauer,  40  Fed.  78,  holding  that  an  indictment 
under  Bevised  Statutes,  section  5344, 'need  not  allege  jurisdictional  facts; 
dissenting  opinion  in  Lin  Sing  v.  Washburn,  20  Cal.  585,  regulation  of  com- 
merce did  not  extend  to  taxation  of  Chinese  as  class ;  In  re  State  Lands,  18 
Colo.  364,  32  Pae.  988,  holding  that  where  a  State  Constitution  provided 
that  power  was  to  be  exercised  under  such  regulations  as  should  be  pre- 
scribed by  law,  it  meant  rules  to  be  prescribed  by  the  legislative  depart- 
ment; dissenting  opinion  in  New  York  v.  Miln,  11  Pet.  154,  9  K  Ed.  669, 
majority  upholding  New  York  act  requiring  captain  of  vessel  to  make 
report  as  to  passenger;  United  States  v.  Williamson,  28  Fed.  Cas.  692, 
afi&rming  right  of  owner  to  travel  with  slaves  through  another  State. 

Distinguished  in  International  Text-Book  Co.  v.  Peterson,  133  Wis.  311, 
113  N.  W.  732,  holding  contract  to  furnish  course  of  instruction  from 
another  State  through  usual  transportation  agencies  was  not  interstate 
commerce,  but  subject  to  State  law  relating  to  foreign  corporations;  dis- 
senting opinion  in  Passenger  Cases,  7  How.  502,  12  L.  Ed.  794,  holding  that 
the  converse  of  the  proi>osition,  viz.,  that  navigation  included  commerce, 
is  not  true;  and  in  State  v.  FuUerton,  7  Bob.  (La.)  215,  as  not  applicable 
to  a  tax  levied  on  persons  coming  by  boat  to  the  city  of  New  Orleans,  where 
neither  the  captain,  officers  or  crew  of  the  ship  were  made  liable. 

Power  in  Federal  government  to  lay  embargo  is  acknowledged  and  is 
included  in  power  to  regulate  commerce. 

Cited  in  L^al  Tender  Ctoes,  12  Wall.  550,  20  K  'Ed.  312,  holding  all 
powers  necessary  for  executing  powers  expressly  granted  were  included. 

Commerce,  as  used  in  national  Oonstitntion,  comprehends  every  species  of 
commercial  Intercourse  between  United  States  and  foreign  nations,  between 
States,  and  with  Indian  tribes;  in  regulating  it  the  power  of  Congress  does 
not  stop  at  the  jurisdictional  lines  of  States,  and  may  be  exercised  within  a 
State. 

Approved  in  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  227, 
44  L.  Ed.  142,  20  Sup.  Ct.  102,  holding  agreements  between  corporations 
engaged  in  sale  and  manufacture  of  iron  pipe,  by  which  one  makes  its  own 
bid  and  others  are  required  to  bid  over  him,  are  invalid  under  act  of  Con- 
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gress,  July  2,  1900,  so  far  as  applicable  to  sales  for  delivery  beyond  State 
of  sale;  The  Passaic  Bridges,  3  Wall.  App.  793,  holding  the  right  to  build 
bridge  over  Passaic  River  rests  with  people  of  New  Jersey;  Shepard  v. 
Northern  Pac.  Ry.  Co.,  184  Fed.  770,  795,  holding  Congress  could  control 
discrimination  between  localities  in  different  States  wrought  by  unreason- 
able difference  between  intrastate  and  interstate  rates;  Colasurdo  v.  Cen- 
tral R.  R.,  180  Fed.  837,  holding  Employers'  Liability  Act  included  person 
working  on  switch  on  track  used  for  interstate  commerce;  Kansas  Natural 
Gas  Co.  v.  Haskell,  172  Fed.  660,  576,  holding  void  as  attempted  inter- 
ference with  interstate  commerce,  State  statute  limiting  right  to  transport 
gas  from  State ;  United  States  v.  Southern  Ry.  Co.,  164  Fed.  356,  upholding 
safety  appliance  act;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  7,  17,  84  C.  C.  A.  167,  holdtng  Colorado  statute  relating  to  license 
fees  and  powers  to  sue  of  foreign  corporations  was  inapplicable  to  inter- 
state commerce  in  that  State;  Kelley  v.  Great  Northern  Ry.  Co.,  152  Fed. 
217,  upholding  Employers'  Liability  Act  of  1906 ;  United  States  v.  Wishkah 
Boom  Co.,  136  Fed.  47,  48,  68  C.  C.  A.  692,  construing  26  Stat.  454,  prohibit- 
ing maintenance  of  obstructions  in,  navigable  streams ;  State  v.  Missouri 
Pac.  Ry.  Co.,  96  Kan*  627, 152  Pac.  785,  upholding  act  of  Congress  prohibit- 
ing shipment  of  liquor  into  States  to  be  used  in  violation  of  State  law; 
United  States  Fidelity  &  Guaranty  Co.  v.  Commonwealth,  139  Ky. 
34,  Ann.  Cas.  1912B,  333,  47  L.  R.  A.  (N.  S.)  648,  129  S.  W.  317,  holding 
credit '  reporting  bureau  was  not  engaged  in  <  interstate  commerce ;  D.  E.  . 
Foote  &  Co.  V.  Clagett,  116  Md.  235,  236,  81  Atl.  514,  holding  carriage  of 
oysters  from  oyster-beds  in  one  State  to  another  was  interstate  com- 
merce ;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo.  680,  111  S.  W.  606,  holding 
act  of  Congress  of  1907  relating  to  hours  of  service  of  telegraphers  con- 
trolled ^tate  statute  on  same  subject  as  to  operators  engaged  in  interstate 
service ;  Gulf  etc.  Ry.  Co.  v.  State,  32  Tex.  Civ.  5,  73  S.  W.  432,  determining 
that  shipment  from  Dakota  to  Texarkana,  where  it  was  transshipped  to  new 
purchaser  within  State,  was  intrastate;  dissenting  opinion  in  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  379,  48  L.  Ed.  717,  24  Sup.  Ct.  436, 
majority  upholding  enforcement  of  anti-trust  act  by  Federal  decree  enjoin- 
ing corporation  organized  in  pursuance  of  combination  of  stockholders  in 
competing  interstate  railroads  from  exercising  power  acquired  by  corpora- 
tion through  acquisition  of  stocky  dissenting  opinion  in  Gilman  v.  Phila- 
delphia, 3  Wall.  737,  739,  743, 18  L.  Ed.  103,  104,  105,  holding  that  Congress 
had,  by  the  acts  relating  to  the  coasting  trade,  regulated  the  naviga- 
tion of  the  Schuylkill  River;  Wabash  etc.  Ry.  v.  Illinois,  118  U.  S.  673, 
30  L.  Ed.  249,  7  Sup.  Ct.  11,  holding  State  law  imposing  penalty  for  dis- 
criminating in  the  matter  of  long  and  short  haul  which  might  operate  on 
interstate  transportation,  unconstitutional;  Leicy  v.  Hardin,  135  U.  S.  Ill, 
34  L.  Ed.  133,  10  Sup.  Ct.  686,  holding  that  power  of  Congress  over  imports 
from  foreign  countries  applied  to  importations  from  one  State  to  another; 
Schollenberger  v.  Pennsylvania,  171  U.  S.  21,  43  L.  Ed.  56,  18  Sup.  Ct.  766, 
holding  a  State  could  not  wholly  exclude  oleomargarine  from  importation 
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from  State  where  made,  but  might  regulate  its  introduction  so  as  to  secure 
purity;  dissenting  opinion  in  Lake  Shore  etc.  R.  R.  Co.  v.  Ohio,  173  U.  S. 
316,  43  L.  E<L  718,  States  cannot  legislate  to  provide  for  stoppage  of  trains 
at  certain  places,  and  impose  fines ;  The  Daniel  Hall,  Brown  Adm.  197,  198, 
Fed.-  Cas.  3564,  holding  that  power  of  Congress  extended  to  transportation 
of  goods  wholly  within  State,  but  destined  for  other  States ;  Hatch  v.  Wal- 
lamet  Bridge  Co.,  7  Sawy.  133,  6  Fed.  332,  holding  that  coasting  license  was 
only  a  license  to  navigate  stream  as  far  as  navigable,  and  that  a  State  could 
obstruct  or  destroy  the  navigation  of  river  within  its  limits;  The  Chusan, 
2  Story,  464,  Fed.  Cas.  2717,- holding  it  to  have  been  decided  that  power 
of  Congress  to  regulate  foreign  and  interstate  navigation  was  exclusive, 
applying  rule  to  liens* on  ships  in  home  and  foreign  ports ;  Roberts  v.  Skol- 
field,  3  Ware,  191,  Fed.  Cas.  11,917,  holding  that  no  State  could  have  a  sep- 
arate and  distinct  maritime  law  of  its  own ;  The  Clinton  Bridge,  Woolw.  165 
Fed.  Cas.  2900,  holding  congressional  authority  extended  to  acts  done  on 
land,  which  prevented  exercise  of  power  to  regulate  commerce;  King  v. 
American  Transportation  Co.,  1  Flipp.  7,  Fed.  Cas.  7787,  holding  that 
destruction  of  warehouse  by  fire  caused  by  sparks  from  smokestack  of 
vessel  navigating  river,  was  case  over  which  Congress  had  no  power  to 
legislate;  Cuban  S.  S.  Co.  v.  Fitzpatrick,  66  Fed.  67,  holding  that  regu- 
lating xx>wer  extended  to  persons  conducting  navigation  as  well  as  to  instni- 
ments  used;  United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  265,  holding 
the  Coal  Dealers '  Association  of  California  illegal  as  restraint  on  interstate 
commerce,  under  anti-trust  law  of  1890;  City  of  South  Bend  v.  Martin, 
142  Ind.  42,  29  L.  B.  A.  535,  41  N.  £.  318,  ordinance  imposing  license  on 
peddlers,  not  interference  with  interstate  commerce,  when  goods  offered 
had  become  permanently  fixed  and  mingled  with  property  in  State;  City 
of  Huntington  v.  Mahan,  142  Ind.  698,  51  Am.  St.  Rep.  202,  42  N.  E.  463, 
holding  ri^t  to  deliver  goods  Sold  when  not  within  the  State  could  not  be 
taxed;  The  Wharf  Case,  3  Bland,  371,  holding  Federal  government  had 
power  to  establish  and  regulate  public  ports ;  dissenting  opinion  in  State  v. 
Delaware  etc.  R.  R.  Co.,  30  N.  J.  L.  492,  State  cannot  impose  tax  on  trans- 
portation of  passengers  and  merchandise  passing  through  State;  Flanagan 
V-  Philadelphia,  42  Pa.  St.  231,  sustaining  State  act  for  erection  of  new 
bridge  over  the  Schuylkill  River  at  Philadelphia ;  State  v.  Freeman,  8  Yerg. 
316,  holding  that  State  law  of  1833,  extending  criminal  law  to  crimes  by 
Indians  within  the  Indian  Territory,  was  valid.  See  also  Passenger  Cases, 
7  How.  462,  12  L.  Ed.  777,  and  dissenting  opinion  in  New  York  v.  Miln,  11 
Pet.  154, 155,  9  L.  Ed.  669,  where  the  power  of  Congress  is  discussed. 

Distinguished  in  The  James  Morrison,  Newb.  248,  Fed.  Ca^.  15,465,  as 
not  intending  to  say  that  power  of  Congress  extended  to  all  commerce 
and  navigation,  and  holding  it  did  not  include  a  ferry  wholly  in  limits  of 
State. 

State  taxation  of  ferry  as  regulation  of  interstate  commerce.    Note, 
AsuL  Oa8..i914B,  685. 
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Tbe  power  committed  to  Congress  by  Ckmstltation  does  not  extend  to 
commerce  wholly  within  State. 

Approved  in  Cummings  v.  Chicago,  188  U.  S.  430,  47  L.  Ed.  531,  23 
Sup.  Ct.  472,  477,  holding  suit  which  involves  question  of  right  to  construct 
dock  in  navigable  river  under  acts  of  Congress  is  one  arising  under,  the 
Constitution  and  acts  of  Congress  (26  Stats,  at  Large,  827,  c.  517,  U.  S. 
Comp.  Stat^.  1901,  p.  549) ;  Lottery  Case,  188  U.  S.  346,  47  K  Ed,  497, 
23  Sup.  Ct.  323,  325,  328,  333,  holding  Congress  may  prohibit  carriage  of 
lottery  tickets  by  express  company  from  one  State  to  another;  Scranton  v. 
Wheeler,  179  U.  S.  159,  45  L.  Ed.  186,  21  Sup.  Ct.  55,  holding  in  suit  by 
riparian  owner  to  prevent  interference  with  rights  in  submerged  waterfront 
by  officer  of  United  States  in  possession  of  pier  built  by  government,  State 
court  has  jurisdiction;  Milnor  v.  New  Jersey  R.  Co.,  Fed.  Cas.  9620,  24 
How.  Append.  1,  holding  Federal  court  has  no  jurisdiction  to  enjoin  erec- 
tion of  bridge  over  navigable  stream  wholly  within  State  where  erection 
is  authorized  by  legislature;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  735, 
holding  State  act  for  boiler  inspection  superseded  by  Federal  act;  In  re 
Arkansas  Rate  Cases,  187  Fed.  301,  302,  holding  right  of  State  to  fix 
intrastate  rates  was  subject  only  to  Fourteenth  Amendment;  Louisville 
etc.  R.  Co.  V.  Siler,  186  Fed.  200,  holding  Federal  court  could  review  order 
of  State  railroad  commission  fixing  rates  only  on  ground  it  was  beyond 
authority  or  confiscatory;  The  Nassau,  182  Fed.  700,  holding  Federal  stat- 
ute relating  to  carriage  of  combustibles  did  not  apply  to  New  York- 
Brooklyn  ferry;  Qibbs  v.  M'Neeley,  102  Fed.  597,  holding  act  of  associa- 
tion of  manufacturers  in  adopting  resolution  denouncing  dealer  who  bought 
and  shipped  to  customers  of  other  States,  and  in  mailing  said  circulars  to 
manufacturers  and  customers  of  dealer,  constituted  conspiracy  in  restraint 
of  commerce;  Compagnie  Francaise  de  Nav.  etc.  v.  State  Board  of  Health, 
51  La.  Ann.  661,  72  Am.  St.  473,  25.  South.  598,  holding  Acts  1898,  No.  192 
(La.)*  authorizing  State  board  of  health  to  prohibit  introduction  from 
foreign  country  of  any  person  with  infectious  disease,  does  not  violate 
Federal  Constitution  giving  Congress  power  to  regulate  commerce ;  Slinger- 
land  V.  International  Contracting  Co.,  169  N.  Y.  69,  61  N.  E.  997,  holding 
owner  of  land  bordering  on  river,  who  also  owned  land  under  water,  but 
not  exclusive  right  of  fishing  or  taking  ice,  could  not  sue  dredging  con- 
tractor operating  in  channed  under  authority  of  Federal  government; 
Western  Union  Tel.  Co.  v.  Reynolds,  100  Va.  466,  93  Am.  St.  Bep.  974, 
41  S.  E.  857,  holding  telegram  is  domestic  message  where  initial  point  and 
terminal  point  are  both  in  same  State  and  concerns  only  citizens  of  State, 
although  the  line  passes  in  part  over  territory  of  another  State ;  dissenting 
opinion  in  Austin  v.  Tennessee,  179  U.  S.  370,  45  L.  Ed.  236,  21  Sup.  Ct. 
142, 143,  majority  holding  legislature  may  restrict  or  prohibit  sale  of  cigar- 
ettes when  not  applicable  to  original  packages  and  no  discrimination  is 
made  against  other  States;  Veazie  v.  Moor,  14  How.  575,  14  L.  Ed.  648, 
affirming  Moor  v.  Veazie,  32  Me.  364,  52  Am.  Dec.  666,  sustaining  statute 
of  Maine  granting  sole  right  of  navigating  river  wholly  within  State;  The 
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Daniel  Ball,  10  Wall.  565,  19  L.  Ed.  1002,  holding  that  steamship  trans- 
porting goods  on  navigable  waters  of  United  States  entirely  within  State's 
limits,  bat  coming  from  and  going  to  other  States,  was  subject  to  con- 
gressional l^slation ;  Lord  v.  Steamship  Co.,  102  U.  S.  543,  26  L.  Ed.  226, 
accepting  rule  as  undoubted,  and  holding  Revised  Statutes,  section  4283,  as 
limited  by  Revised  Statutes,  section  4289,  not  applicable  to  vessels  used  on 
rivers  or ^ inland  navigation,  and  therefore  unconstitutional;  dissenting 
opinion  in  Bridge  Co.  v.  United  States,  105  U.  S.  492,  26  L.  Ed.  1151,  argu- 
ing that  Congress  could  not  order  removal  of  bridges  over  navigable 
streams  which  did  not  obstruct  navigation;  United  States  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  417,  Fed.  Cas.  15,867,  holding  that  penalties  for 
obstruction  of  navigable  stream  wholly  in  State  by  bridge  constructed 
under  State  law  could  not  be  inflicted  in  Federal  courts;  The  Bright  Star, 
Woolw.  275,  Fed.  Cas.  1880,  holding  that  steamboat  plying  on  navigable 
river,  but  wholly  within  State,  was  not  engaged  in  interstate  commerce; 
The  Gretna  Green,  20  Fed.  901,  holding  navigation  laws  did  not  apply  to 
vessel  trading  within  State  limits;  United  States  v.  Burlington  etc.  Ferry 
Co.,  21  Fe4.  335,  holding  that  regulating  power  of  Congress  extended  to 
vessels  on  navigable  waters  of  United  States,  even  when  engaged  exclu- 
sively in  domestic  commerce  of  the  States;  Whitaker  v.  The  F.  Lorents, 
29  Fed.  Cas.  954,  holding  Federal  courts  did  not  have  juiisdiction  of  case 
of  damage  to  passenger  going  between  ports  in  same  State;  The  Belfast  v. 
Boon  &  Co.,  41  Ala.  70,  holding  a  State  had  the  right  to  create  a  statutory 
lien  on  a  vessel  for  goods  lost  in  navigating  an  interior  river  above  tide- 
water; Allen  V.  Newberry,  21  How.  246,  16  L.  Ed.  Ill;  Maguire  v.  Card, 
21  How.  250,  16  L.  Ed.  Ill,  holding  act  of  Congress  of  February  23,  1845, 
regulating  Federal  jurisdiction  in  admiralty  upon  lakes,  did  not  apply  to 
vessels  engaged  in  domestic  State  commerce;  The  Seneca,  1  Biss.  372,  Fed. 
Cas.  12,669,  and  The  Tug  Oconto,  5  Biss.  463,  Fed.  Cas.  10,421,  holding  a 
steamboat  plying  wholly  between  ports  of  a  State  not  liable  to  government 
inspection  act;  The  James  Morrison,  Newb.  245,  Fed.  Cas.  15,465,  holding 
Congress  had  no  power  over  commerce  completely  internal  and  confined  to 
one  State;  Transportation  Co.  v.  Moore,  5  Mich.  393,  defining  "inland 
navigation"  as  not  including  navigation  of  the  Great  American  Lakes  and 
their  connecting  waters;  dissenting  opinion  in  Pensacola  Tel.  Co.  v.  West. 
etc.  Td.  Co.,  96  U.  S.  23,  24  L.  Ed.  715,  act  of  Congress  of  July  24,  1866, 
did  not  relate  to  all  telegraph  lines ;  Interstate  Commerce  Commn.  v.  Brim- 
son,  154  U.  S.  470,  38  L.  Ed.  1055,  14  Sup.  Ct.  1130,  in  general  discussion 
on  the  powers  of  interstate  commerce  commission  to  require  witnesses  to 
testify;  Geer  v.  Connecticut,  161  U.  S.  531,  40  L.  Ed.  797,  16  Sup.  Ct.  605* 
holding  a  State  law  prohibiting  the  killing  of  game  birds  for  export  consti- 
tutional; State  V.  Harrub,  State  v.  Melvin,  95  Ala.  184,  186,  36  Am.  St. 
B«p.  199,  202,  15  L.  B.  A,  764,  10  South.  754,  755,  sustaining  State  law 
regulating  oyster  fisheries  in  State;  Dobbs  v.  State,  39  Ark.  356,  43  Am. 
Bep.  276»  holding  State  law  prohibiting  sale  of  pistols  constitutional; 
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People  V.  Brady,  40  Gal.  218,  6  Am.  Bep.  €15,  holding  Oonstitation  eoald 
not  abrogate  the  right  of  a  State  to  regulate  th/e  production  and  com> 
petency  of  evidence;  Phelps  v.  Racey,  60  N.  Y.  16,  19  Am.  Bep.  144,  hold- 
ing States  could  pass  laws  for  preservation  of  game ;  Railroad  Co.  v.  Har- 
ris, 99  Tenn.  710,  712,  43  S.  W.  121,  122,  holding  that  tax  on  railroads  for 
transportation  wholly  within  a  State  does  not  afl^ect  interstate  commerce; 
Smith  V.  State,  100  Tenn.  506,  41  L.  R.  A.  434,  435,  46  S.  W.  669,  discussing 
power  of  Congress  to  legislate  sustaining  State  law  providing  for  separate 
railroad  accommodation  of  white  and  colored  races ;  dissenting  .opinion  in 
Brown  v.  Maryland,  12  Wheat.  462,  6  L.  ISd.  690,  majority  holding  void 
Maryland  act  licensing  retailers  of  drygoods. 

Power  of  Oongress  over  compierce  is  power  to  regulate  or  prescribe  rules 
by  which  commerce  is  to  be  governed;  it  has  no  limitations  except  as  pre- 
scribed by  the  Constitntion. 

Approved  in  Adams  Express  Co.  v.  Commonwealth  of  Kentucky,  238  U.  S. 
196,  Ann.  Gas.  1915D,  1167,  L.  R.  A.  19160,  273,  59  L.  Ed.  1269,  35  Sup.  Ct. 
824,  holding  under  Wilson  act  of  1890  and  Webb-Kenyon  act  of  1913  inter- 
state transportation  of  liquor  remained  within  sole  jurisdiction  <ff  Congerss; 
Brolan  v.  United  States,  236  U.  S.  220,  59  L.  Ed.  548,  35  Sup.  Ct.  285, 
holding  Congress  could  prohibit  importations  and  provide  punishment  for 
violation  of  prohibition;  Houston  etc.  R.  Co.  v.  United  States,  234  U.  S. 
351,  58  L.  Ed,  1348,  34  Sup.  Ct.  833,  upholding  order  of  commerce  com- 
mission made  to  avoid  local  discrimination  prohibiting  charge  of  greater 
rate  between  certain  interstate  points  than  between  certain  interstate 
points ;  Simpson  v.  Shepard,  230  U.  S.  398,  AnxL  Caa.  1916A,  18,  57  L.  Ed. 
1540,  33  Sup.  Ct.  729,  holding  Congress  could,  when  necessity  arose  in 
exercise  of  power  of  regulation  of  interstate  commerce,  impose  regula- 
tions affecting  interstate  commerce;  Lewis  Publishing  Co.  v.  Morgan,  229 
U.  S.  314,  57  L.  Ed.  1203,  33  Sup.  Ct.  867,  upholding  act  requiring  paid 
matter  in  newspaper  to  be  marked  as  advertisements  as  condition  to  sending 
through  mails;  Interstate  Commerce  Commn.  v.  Goodrich  Transit  Co., 
224  U.  S.  215,  56  L.  Ed.  738,  32  Sup.  Ct.  436,  holding  Congress  could  require 
carrier  doing  both  interstate  and  intrastate  business  to  render  accounts  of 
all  its  business;  Atlantic  Coast  Line  R.  Co.  v.  Riverside  Mills,  219  U.  S. 
201,  53  L.  Ed,  180,  31  Sup.  Ct.  164,  holding  Congress  could  prohibit  inter- 
state carrier  from  limiting  by  contract  its  liability  beyond  its  own  line; 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  335,  341,  368,  369,  376, 
48  L.  Ed.  699,  702,  713,  716,  24  Sup.  Ct.  436,  upholding  enforcement  of 
anti-trust  act  by  Federal  decree  enjoining  corporation  organized  in  pursu- 
ance of  combination  of  stockholders  in  competing  interstate  railroad  from 
exercising  power  acquii'ed  by  corporation  through  acquisition  of  stock; 
Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  807,  811,  upholding  amend- 
ment to  commerce  act  of  1906  subjecting  oil  pipelines  to  control  of  com- 
merce commission;  United  States  v.  Hoke,  187  Fed.  994,  holding  white 
slave  act  of  1910  was  proper  exercise  of  power  of  Congress  over  commerce ; 
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Southern  Express  Co.  v.  State,  188  Ala.  468,  474,  477,  478,  481,  66  South. 
120, 122,  123,  124,  and  American  Express  v.  Beer,  107  Miss.  546,  Ann.  Oas. 
i916D,  127,  65  South.  581,  both  upholding  act  prohibiting  shipment  of 
liquor  into  State  to  be  used  in  violation  of  State  law ;  Ex  parte  Eaglesfield, 
180  Fed.  559,  560,  holding  one  trading  in  interstate  commerce  under  coast- 
ing license  not  subject  to  State  license;  Zikos  v.  Oregon  B.  &  Navigation 
Co.,  179  Fed.  898,  holding  Congress  had  power  to  prescribe  rules  of  liability 
of  interstate  carrier  for  injuries  of  its  employees ;  Wabash  R.  Co.  v.  United 
States,  168  Fed.  410,  93  C.  C.  A.  393,  holding  safety  appliance  act  applied 
to  all  cars  and  trains  of  interstate  carrier,  whether  operated  between  points 
in  State  or  points  in  different  States,  or  when  empty;  United  States  v. 
Southern  Ry.  Co.,  164  Fed.  353,  holding  safety  appliance  act  was  proper 
exercise  of  this  power;  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  227, 
holding  commodities  clause  of  commerce  act  did  not  fall  within  commerce 
clause  of  Constitution,  and  was  void;  United  States  v.  Adair,  152  Fed.  744, 
upholding  act  of  1898  forbidding  carrier  from  discharging  employee  be- 
cause member  of  labor  union ;  United  States  v.  Wells-Fargo  Express  Co., 
161  Fed.  614,  upholding  provisions  of  commerce  act  prohibiting  issuance 
of  franks  by  express  companies;  United  States  v.  Interstate  Commerce 
Commission,  37  App.  D.  C.  270,  holding  interstate  commerce  commission 
had  power  to  establish  through  and  joint  rail  and  steamship  rates  from 
United  States  to  Alaska;  McNamara  v.  Washington  Terminal  Co.,  37  App. 
D.  C.  392,  36  L.  R.  A.  (N.  S.)  446,  holding  Employers'  Liability  Act  applied 
to  Washington  Terminal  Company  of  District  of  Columbia;  Fry  v.  South- 
ern Pac.  Co.,  247  111.  574,  93  N.  E.  908,  holding  Congress  could  make 
initial  carrier  liable  for  damages  to  goods  on  connecting  line;  State  v. 
Ulinois  Cent.  R.  Co.,  246  111.  211,  92  N.  E.  826,  holding  tax  of  seven  per 
cent  on  gross  receipts  of  railroad  from  all  business,  in  lieu  of  property  tax 
was  not  void  as  attempt  to  impose  tax  on  interstate  commerce;  Southern 
Ry.  Co.  V.  Railroad  Commission,  179  Ind.  32,  41,  100  N.  E.  340,  343,  hold- 
ing safety  appliance  act  applied  to  cars  commonly  used  on  interstate  rail- 
roads even  when  loaded  and  delivered  at  points  in  same  State;  Corcoran 
V.  Louisville  etc.  R.  Co.,  125  Ky.  640,  101  S.  W.  1186,  holding  carrier  pub- 
lishing rate  for  interstate  traffic  and  filing  it  with  commerce  commission 
was  not  subject  to  local  rates  fixed  by  State  railroad  commission;  Fleming 
V.  City  of  Mexico,  262  Mo.  435,  171  S.  W.  321,  holding  shipment  to  agent 
.  in  another  State  to  fill  solicited  orders  was  interstate  commerce  not  sub- 
ject to  city  license  tax ;  Chicago'  etc.  R.  Co.  v.  Gildersleeve,  219  Mo.  181, 
16  Ann.  Oas.  749,  118  S.  W.  89,  holding  void  statute  limiting  power  of 
Circuit  Court  to  punish  for  contempt ;  Davis  v.  Southern  Ry.  Co.,  170  N.  C. 
591,  87  S.  E.  749,  holding  statute  prohibiting  Sunday  trains  did  not  render 
railroad  liable  for  injury  caused  by  train  operated  on  Sunday,  in  absence 
of  negligence;  Missouri  et<5.  Ry.  Co.  v.  Lenahan,  39  Qkl.  287,  289,  135  Pac. 
385,  386>  holding  Employers'  Liability  Act  superseded  State  law  so  far  as' 
regulating  liability  of  carriers  for  death  of  employees  while  engaged  in 


9  Wheat.  1-240  NOTES  ON  U.  S.  REPORTS.  16 

interstate  commerce;  Betts  v.  Commrs.  of  Land  Ofl&ce,  27  Okl.  76,  110 
Pac.  770,  defining  word  "regulation"  as  used  in  Constitution  in  relation  t<^ 
leasing  of  State  lands  by  authority  of  legislature;  State  v.  Chicago  etc. 
Ry.  Co.,  136  Wis.  (407),  414,  417,  19  L.  R.  A.  (N.  S.)  829,  117  N.  W.  689, 
690,  holding  act  of  Congress  of  1907  limiting  hours  for  telegraphers  super- 
seded State  statute  on  same  subject;  dissenting  opinion  in  Howard  v.  Illi- 
nois Central  R.  Co.,  207  U.  S.  506,  526,  52  L.  Ed,  312,  320,  28  Sup.  Ct.  141, 
majority  holding  Employers'  Liability  Act  exceeded  powers  of  Congress 
over  commerce;  Interstate  Commerce  Commn.  v.  Brimson,  154  U.  S.  471, 
38  L.  Ed.  1055,  14  Sup.  Ct.  1131,  holding  that  Interstate  Commerce  Act  was 
legitimate  exercise  of  congressional  power;  Scranton  v.  Wheeler,  57  Fed. 
812,  16  U.  S.  App.  152,  holding  that  the  States'  title  to  land  under  rivers 
was  subject  to  regulating  power  of  Congress;  Sweatt  v.  Boston,  H.  &  E. 
R.  R.  Co.,  3  Cliff.  352,  5  N.  B.  R.  247,  Fed.  Cas.  13,684,  holding  railroad 
companies  are  subject  to  bankruptcy  act;  Sang  Lung  v.  Jackson,  85  Fed. 
505,  the  act  prohibiting  importation  of  impure  tea;  United  States  \  Mac- 
kenzie, 30  Fed.  Cas.  1164,  in  charge  to  grand  jury  holding  Congress  had 
power  to  limit  trial  of  crimes  by  members  of  army  or  navy  to  courts- 
martial;  Mitchell  V.  Steelman,  8  Cal.  372,  holding^  Congress  could  require 
registration  of  mortgages  of  ships;  s.  c,  p.  373,  citing  opinion  of  Johnson 
that  regulating  power  extended  to  shipbuilding,  carrying  trade,  etc.;  Bul- 
lard  V.  N.  P.  R.  R.  Co.,  10  Mont.  179,  11  L.  R.  A.  260,  25  Pac.  122,  holding 
interstate  commerce  law  of  1887  derived  its  authority  from  the  regulating 
power  in  the  Constitution;  Kneedler  v.  Lane,  45  Pa.  St.  278,  sustaining 
validity  of  conscription  act  of  Congress  of  1863 ;  Schollenberger  v.  Brinton 
(the  Legal  Tender  Cases),  52  Pa.  St.  61,  holding  Congress  had  power  to 
issue  treasury  notes  and  make  them  legal  tender;  Pollard  v.  Hagan,  3  How. 
229,  11  L.  Ed.  574,  holding  the  regulating  power  did  not  confer  on  the 
United  States  any  rights  over  the  shores  of  navigable  waters;  Kentucky 
etc.  Br.  Co.  v.  Louisville  &  N.  R..R.,  37  Fed.  624,  2  L.  R.  A.  327,  holding 
the  commerce  act  of  1886  was  not  intended  to  interfere  with  private  con- 
tracts between  common  carriers  not  in  conflict  with  the  law:  dissentinor 
opinion  in  Lee  Bowman  v.  Chicago  R.  R.  Co.,  125  U.  S.  530,  31  L.  Ed. 
719,  8  Sup.  Ct.  712,  majority  holding  that  a  State  law  prohibiting  im- 
portation of  liquor  without  a  certificate  was  void;  The  Chusan,  2  Story, 
466,  Fed.  Cas.  2717,  holding  a  State  could  not  legislate  so  as  to  supply 
what  was  not  actually  occupied  by  congressional  legislation;  Lin  Sing  v.  <• 
Washburn,  20  Cal.  566,  holding  State  la^^  of  1862  against  importation  of 
Chinese  labor  unconstitutional ;  C.  R.  L.  Co.  v.  Patterson,  33  Cal.  340,  hold- 
ing law  granting  county  supervisors  right  to  collect  toll  for  floating  lum- 
ber down  the  Carson  river  unconstitutional;  Council  Bluffs  v.  K.  C.  etc. 
R.  R.  Co.,  45  Iowa,  349,  24  Am.  Rep.  779,  holding  statute  of  1872  imposing 
certain  duties  on  railroad  companies  terminating,  at  Council  Bluffs  void  as 
an  interference  with  regulations  enacted  by  Congress;  Carton  &  Co.  v. 
Illinois  Cent.  R.  R.  Co.,  59  Iowa,  151,  44  Am.  Bep.  674, 13  N.  W.  68,  holding 
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if  State  law  of  1874  contemplated  the  fixing  of  rates  on  shipments  to  other 
States,  it  was  void;  Wood  v.  Stockwell,  55  Me.  82,  holding  State  had  no 
power  to  interfere  with  act  of  Congress  requiring  registration  of  convey- 
ances of  ships;  The  Wharf  Case,  3  Bland,  374,  375,  holding  State  law 
authorizing  wharfage  dues  on  articles  other  than  productions  of  State 
void;  People  v.  Brooks,  4  Denio,  479,  holding  that  when  subject  of  legisla- 
tion had  been  acted  on  by  Congress  it  is  placed  beyond  State  control ;  State 
V.  Scott,  98  Tenn.  259,  36  L.  R.  A.  432,  39  S.  W.  2,  soliciting  orders  for 
pictures  to  be  enlarged  outside  the  State  is  interstate  commerce  and  State 
law  imposing  a  tax  on  persons  other  than  photographers  of  the  State,  en- 
gaged in  such  business,  void.  But  State  power  of  legislation  has  been 
affinpied  in  Crow  v.  State,  14  Mo.  305,  as  to  internal  taxation.  By  analogy 
the  principle  has  been  further  applied  to  municipal  ordinances  in  the  fol- 
lowing cases:  Osborne  v.  Mobile,  44  Ala.  498,  holding  a  municipal  tax  on 
an  express  company  was  not  a  tax  to  regulate  commerce ;  State  v.  Thomas, 
102  Mo.  90,  14  S.  W.  109,  a  municipal  ordinance  authorizing  the  ordering 
of  a  special  election  to  fill  vacancies  in  an  elective  office  before  the  end  of 
the  official  term;  State  v.  Schweickardt,  109  Mo.  509,  19  S.  W.  51,  to  the 
power  given  to  the  city  of  St.  Louis  to  regulate  its  parks.  See  also  Pas- 
senger Cases,  7  How.  394, 12  L.  Ed.  749,  where  the  rule  is  cited  approvingly 
in  general  discussion.        / 

Distinguished  .in  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v.  Gilder- 
sleeve,  219  Mo.  i98,  199,  16  Ann.  Cas.  749,  118  S.  W.  95,  majority  holding 
void  statute  limiting  power  of  Circuit  Court  to  punish  for  contempt. 

Power  of  Congress  comprehends  navigation  within  limits  of  every  State 
so  far  as  it  is  connected  with  commerce  with  foreign  nations,  or  among  the 
States  or  with  Indian  tribes. 

Approved  in  Monongahela  Bridge  Co.  v.  United  States,  216  U.  S.  192, 
54  L.  Ed.  441,  30  Sup.  Ct.  368,  upholding  act  of  1899,  empowering  Secre- 
tary of  War  to  require  changes  in  bridges  over  navigable  streams;  United 
States  V.  Louisville  Bridge  Co.,  23'S  Fed.  277,  280,  holding  Congress  could 
require  removal  of  bridge  which  impeded  navigation  of  river;  Greenleaf 
Johnaon  Lumber  Co.  v.  United  States,  204  Fed.  492,  496,  holding  Secretary 
of  War  in  widening  river  channel  could  destroy  piers  built  by  authority  of 
State;  International  Transit  Co.  v.  Sault  Ste.  Marie,  194  Fed.  525,  holding 
city  could  not  impose  license  tax  on  ferry  crossing  international  boundary. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  386,  391,  up- 
holding 30  Stat.  1153,  requiring  alteration  of  bridges  over  navigable  waters 
on  determination  of  Secretary  of  War;  dissenting  opinion  in  Howard  v. 
niinois  Central  R.  Co.,  207  U.  S.  531,  62  L.  Ed.  323,  28  Sup.  Ct.  141, 
majority  holding  Employers'  Liability  Act  exceeded  powers  of  Congress 
over  commerce ;  In  re  Debs,  158  U.  S.  590,  39  L.  Ed.  1104,  15  Sup.  Ct.  908, 
as  asserting  the  control  of  Congress  over  inland  waters  and  applying  the 
rule  to  right  to  remove  obstructions  to  commerce  on  railways;  The  Daniel 
II— a 
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Bally  Brown  Adm.,  199,  Fed.  Gas.  3564,  holding  power  of  Congress  con- 
trolled the  commodity  and  means  of  its  transportation  from  point  of  ship- 
ment to  destination;  The  General  Cass,  Brown  Adm.  339,  Fed.  Cas,  5307, 
holding  that  admiralty  jurisdiction  extended  to  vessels  of  all  classes, 
whether  licensed  or  not,  if  engaged  in  business  of  commerce;  The  Martha 
Washington,  3  Ware,  249,  Fed.  Cas.  9148,  holding  regulating  power  ex- 
tended to  instruments  of  commerce,  but  doubting  if  it  could  regulate  the 
m<5de  of  transfer  of  ships;  United  States  v.  Debs,  64  Fed.  749,  holding 
that  "commerce"  in  anti-trust  statute  of  1890  is  not  synonymous  with 
''trade,"  but  has  same  signification  as  in  Constitution. 

State  inspection  laws  are  not  passed  by  virtue  of  power  to  regulate  com- 
merce, though  they  may  have  an  influence  on  commerce. 

Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  60,  59  L.  Ed.  888,  36  Sup.  Ct. 
501,  holding  State  could  prohibit  shipment  of  fruits  unfit  for  consumption ; 
Simpson  v.  Shepard,  230  U.  S.  408,  Ann.  Cas.  1916A,  18,  57  L.  Ed.  1545, 
33  Sup.  Ct.  729,  holding  State  could  adopt  protective  measures  relating  to 
commerce  affecting  safety,  health,  morals  and  welfare  of  people;  Asbell 
v.  State  of  Kansas,  209  U.  S.  255,  14  Ann.  Cas.  1101,  52  L.  Ed.  780,  28  Sup. 
•Ct.  485,  holding  State  could  prohibit  bringing  in  of  diseased  cattle;  St. 
Clair  Co.  v.  Interstate  Transfer  Co.,  192  U.  S.  400,  462,  463,  48  L.  Ed.  522, 
24  Sup.  Ct.  301,  302,  303,  holding  county  cannot  recover  penalty  for  carry- 
ing on,  without  ferry  license,  transportation  of  cars  across  Mississippi 
River  between  Illinois  and  Missouri;  Reid  v.  Colorado,  187  U.  S.  147,  47 
L.  Ed.  114,  23  Sup.  Ct.  96,  97,  holding  Colo.  Sess.  Laws  1885,  p.  335,  pro- 
hibitihg  importation  of  cattle  from  south  of  thirty-sixth  parallel  of  latitude 
between  certain  dates,  unless  kept  for  nineteen  days  in  some  place  north, 
is  not  unconstitutional ;  Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  154,  hold- 
ing Scss.  Laws  1899,  p.  228  (Mo.),  relating  to  inspection  of  beer  and  other 
malt  liquors,  has  no  application  where  the  beer  is  shiftped  through  the 
State,  or  where  it  is  placed  in  warehouse  until  it  may  be 'distributed  beyond 
limits  of  State ;  Southern  Express  Co.  v.^State,  188  Ala.  467,  66  South.  120, 
holding  prohibition  acts  of  1909  covered  all  liquors  which  no  person  can 
have  in  possession;  Corporation  of  Georgetown  v.  Davidson,  6  D.  C/  287, 
holding  city  ordinance  for  inspection  of  flour  did  not  apply  to  flour  in 
transit  through  city;  Armour  &  Co.  v.  City  Council,  134  Ga.  181,  27  L.  R.  A.- 
(N.  S.)  676,  67  S.  E.  418,  holding  city  ordinance  prescribing  duties  of  pack- 
ing-house inspector  void  as  unlawful  interference  with  interstate  com- 
merce ;  State  v.  Butterfield  Livestock  Co.,  17  Idaho,  446,  134  Am.  St.  Rep. 
263,  26  L.  R.  A.  (N.  S.)  1224,  106  Pac.  457,  holding  void  statute  imposing 
grazing  license  fee  on  sheep  entering  State;  State  v.  Bixman,  162  Mo.  27, 
62  S.  W.  833,  holding  act  cf  May  4,  1899  (Laws  1899,  p.  228),  Mo.,  relating 
to  inspection  of  beer  is  valid;  Ames  v.  Kirby,  71  N.  J.  L.  445,  59  Atl.  559, 
anti-poolselling  act  of  1898  is  violated  by  making  wagers  by  telegraph  with 
persons  outside  State,  though  latter  be  not  violating  own  local  laws  in 
accepting  bets;  Territory  v.  Denver  etc.  R.  R.  Co.,  12  N.  M.  433,  78  Pac.  76, 
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upholding  hide  inspection  act  of  1901;  St.  Louis  Southwestern  Ry.  Co.  v. 
Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  129,  95  S.  W.  658,  upholding  State 
law  requiring  carriers  to  dispose  of  unclaimed  freight,  though  from  outside 
State;  St.  Louis  S.  Ry.  Co.  v.  Smith,  20  Tex.  Civ.  459,  49  S.  W.  631,  holding 
Rev.  Stats.  1895,  tit.  102,  c.  7  (Tex.),  giving  sanitary  commission  authoritv 
to  prohibit  importation  of  cattle  on  the  ground  of  infectious  disease;  is  not 
unconstitutional  on  the  ground  that  it  is  interference  with  interstate  com- 
merce; Hagan  v.  City  of  Richmond,  104  Va.  732,  3  L.  B.  A.  (N.  S.)  1120, 
52  S.  £.  389,  construing  30  Stats.  1154,  §  19,  relating  to  removal  of  obstruc- 
tions in  navigable  waters  by  Secretary  of  War;  McDermott  v.  State,  143 
Wis.  37,  21  Ann.  Cas.  1315,  126  N.  W.  893,  holding  statute  of  1907,  relat- 
ing to  mixture  of  syrups  without  branding,  was  proper  exercise  of  powers 
of  State;  Turner  v.  Maryland,  107  U.  S.  50,  51,  27  L,  Ed.  375,  2  Sup.  Ct. 
54,  55,  holding  that  statute  of  Maryland  relating  to  inspection  of  tobacco 
before  exportation  was  constitutional;  s.-  c,  p.  54,  27  L.  Ed.  376,  2  Sup. 
Ct.  57,  holding  all  such  laws  are  subject  to  the  revision  and  control  of 
Congress;  Bowman  v.  Chicago  R.  R.  Co.,  125  U.  S.  488,  Si  L.  Ed.  708, 
8  Sup.  Ct.  700,  holding  that  a  State  law  prohibiting  importation  of  liquor 
without  a  certificate  that  consignee  was  a  licensed  dealer  was  not  an 
inspection  law,  but  a  regulation  of  commerce  and  unlawful;  Leisy  v. 
Hardin,  135  U.  S.  113,  34  L.  Ed.  134,  10  Sup.  Ct.  685,  holding  a  State  law 
prohibiting  sale  of  imported  liquors  by  the  importer  except  in  unbroken 
packages  void;  Voight  v.  Wright,  141  U.  S.  65,  85  L.  Ed.  639,  11  Sup.  Ct. 
856,  holding  State  law  of  Virginia  requiring  inspection  of  imported  flour 
void  as  discriminating  in  favor  of  home-made  flour;  Patapsco  Guano  Co. 
V.  North  Carolina,  171  U.  S.  356,  43  L.  Ed.  195,  18  Sup.  Ct.  866,  sustaining 
State  law  for  the  inspection  of  fertilizers  imposing  a  charge  per  ton  to 
defray  costs  of  inspection;  New  York  v.  Compagnie  Gen.  Transatlantique, 

20  Blatchf.  303,  10  Fed.  362,  holding  State  laws  for  inspection  of  alien 
immigrants  not  inspection  laws  in  sense  of  the  Constitution;  United 
States  V.  Bain,  3  Hughes,  604,  Fed.  Cas.  14,496,  classing  inspection  laws 
among  the  subjects  of  legislation  left  to  State  control;  In  re  Wong  Yung 
Quy,  6  Sawy.  447,  2  Fed.  629,  holding  statute  of  California  relating  to 
disinterment  and  removal  of  Chinese  corpses  not  in  conflict  with  national 
Constitution;  Corfield  v.  Coryell,  4  Wash.  C.  C.  380,  Fed.  Cas.  3230,  hold- 
ing, by  analogy,  that  New  Jersey  oyster  law  of  1820  was  constitutional; 
Neilson  v.  Garza,  2  Woods,  290,  Fed.  Cas.  10,091,  holding  inspection  laws 
of  Texas  of  1871-74  constitutional;  Swift  v.  Sutphin,  39  Fed.  637,  holding 
Minnesota  statute,  effect  of  which  was  to  prohibit  importation  of  any 
fresh  meat,  violative  of  the  Constitution;  In  re  Barber,  39  Fed.  650,  hold- 
ing Indian  statute,  in  effect  prohibiting  import  of  dressed  meat,  uncon- 
stitutional; United  States  v.  Boyer,  85  Fed.  435,  holding  that  congressional 
law  for  inspection,  before  slaughter,  of  animals  intended  for  exjwrt  not 
within  constitutional  power  to  reg^ilate  commerce;  State  v.  Coal  Co.,  41 
La.  Ann.  471,  6  South.  223,  holding  that  as  regards  inspection  laws,  quan- 
tity was  as  legitimate  subject  as  quality;  Turner  v.  State,  55  Md;  264, 
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holding  State  could  regulate  dimensions  of  packages,  reqmre  their  de- 
livery at  State  warehouses  for  inspection  and  impose  charges  to  cover  the 
cost  of  inspection;  Moore  v.  State,  48  Miss.  170,  commenting  on  quarantine 
and  police  powers  of  State,  court  holding  the  State  could  legislate  to 
prohibit  lotteries;  Scott  v.  Wilson,  3  N.  H.  327,  State  law  to  prevent 
damage  from'  floating  timber  loose  down  Connecticut  River  did  not  affect 
to  regulate  commerce;  Smith  v.  State,  100  Tenn.  499,  41  L.  B.  A.  434,  46 
S.  W.  568,  sustaining  State  law  for  separate  railroad  accommodation  for 
white  and  colored  races  as  valid  police  regulation;  St.  Louis  etc.  Ry.  Co. 
V.  Smith,  49  S.  W.  631,  upholding  State  inspection  was  respecting  importa- 
tion of  diseased  cattle. 

Distinguished  in  United  States  v.  Shauver,  214  Fed.  161,  holding  act 
of  1913  protecting  migratory  birds  not  sustainable  as  exercise  of  power 
to  regulate  commerce;  Railroad  etc.  Co.  v.  Board  of  Health,  36  La.  Ann. 
668,  showing  that  State  law  imposing  fees  for  quarantine  inspection  do 
not  come  within  the  definition  of  inspection  laws  in  the  principal  case. 

^      Power  to  regulate  weights  and  measures.    Note,  70  Am.  Dec.  154. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Bep. 
534,  537. 

Quarantine  regulations.    Note,  26  L.  B.  A.  484. 

States  may  enact  pilotage  laws  within  own  limits,  subject  to  power  of 
Congress  to  legislate;  but  Congress  cannot  delegate  Its  legislative  powers 
to  State. 

Approved  in  St.  Clair  County  v.  Interstate  Car-Transfer  Co.,  109  Fed. 
743,  holding  State  has  no  power  to  exact  a  license  for  operating  a  ferry 
between  two  States,  when  corporation  ferry  is  resident  and  taxpayer  of 
another  State,  and  the  only  property  of  the  corporation  in  the  State 
attempting  to  impose  the  license  is  the  ferry  slip  and  facilities;  State  v. 
United  States  Express  Co.,  164  Iowa,  133,  145  N.  W.  469,  holding  Webb- 
Kenyon  act  was  permissive  in  character  and  adoptive  of  laws  of  State 
and  not  invalid  as  delegation  of  power  of  Congress  to  State;  State  v. 
Leech,  119  La.  526,  129  Am.  St.  Bep.  336,  44  South.  287,  holding  State 
could  not,  under  pilot  licensing  act  of  1837,  license  pilots  for  vessels  plying 
on  waters  of  river  within  another  State;  Wilson  v.  McNamee,  102  U.  S. 
574,  26  L.  Ed.  235,  as  to  the  pilot  laws  of  New  York;  The  Wave  v.  Hyer, 
2  Paine,  144,  Fed.  Cas.  17,300,  as  to  act  of  Congress  adopting  New  York 
State  law  relating  to  pilots,  holding  Congress  had  still  power  to  legislate 
on  the  entire  subject;  The  Qlencarne,  7  Sawy.  202,  7  Fed.  607,  Oregon 
pilot  laws  valid  until  superseded  by  Congress;  The  Clymene,  9  Fed.  167, 
act  of  Congress  of  March,  1837,  to  prevent  conflicts  under  the  pilotage 
laws  of  Delaware  and  Pennsylvania;  The  Chase,  14  Fed.  855,  law  con- 
ferring on  local  boards  power  to  flx  pilotage  rates,  valid  as  exercise  of 
original  State  power;  Commissioners  of  Pilotage  v.  Steamboat  Cuba,  28 
Ala.^JL98,  law  requiring  steamboat  owners  to  flle  statement  of  name  and 
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owners  of  boats;  Low  v.  Commissioners  of  Pilotage,  Charlt.  (Ga.)  314, 
act  authorizing  city  of  Savannah  to  elect  commissioners  of  pilotage; 
Thomx)6on  v.  Spraigne,  69,  Ga.  421,  pilotage  clauses  in  Greorgia  co^e  valid 
except  as  to  one  clause  repugnant  to  act  of  Congress;  Hobart  v.  Drogaiy 
10  Pet.  120,  9  L.  Ed.  368,  holding  rule  did  not  apply  to  legislation  as  to 
salvage;  dissenting  opinion  in  Cooley  v.  Wardens  of  Philadelphia,  12 
How.  321,  13  L.  Ed.  1006,  majority  holding  State  pilotage  law  constitu- 
tional. 

Liability  of  vessel  or  owner  for  compulsory  pilotage  fees.    Note,  39 
L.  R.  A.  180. 

Power  to  regulate  implies  full  power  over  thing  to  be  regulated,  and 
excludes  action  of  all  otliers  that  would  perform  same  operation  on  same  thing. 

Approved  in  State  v.  Shepherd,  177  Mo.  236,  76  S.  W.  88,  holding  Rev. 
Stats.  1899,  §  1616,  authorizing  courts  of  record  to  punish,  as  for  criminal 
contempt,  persons  guilty  of  specified  acts  and  no  other  is  void;  Southern 
Express  Co.  v.  Goldberg,  101  Va.  621,  44  S.  E.  894,  holding  Code  1887, 
§  1215,  in  so  far  as  it  undertakes  to  fix  charges  to  be  received  within  State 
by  interstate  carriers,  is  void;  dissenting  opinion  in  The  Queen,  186  Fed. 
736,  108  C.  C.  A.  595,  majority  holding  State  could  not  levy  pilotage 
charges  on  vessels  to  or  from  Puget  Sound  ports  in  charge  of  pilots  licensed 
by  United  States;  Cherokee  Nation  v.  Georgia,  5  Pet.  44,  8  L.  Ed.  40, 
applying  principle  to  power  of  Congress  to  make  regulations  and  rules 
resx>ecting  United  States  territory;  dissenting  opinion  in  Passenger  Cases, 
7  How.  555,  12  L.  Ed.  816,  discussing  and  reviewing  authorities;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  430,  Fed.  Cas.  15,867,  col- 
lecting cases  on  question  of  exclusive  power  of  Congress,  doubting  that 
silence  of  Congress  was  equivalent  to  a  prohibition.     . 

Distinguished  in  Scott  v.  Wilson,  3  N.  H.  325,  as  inapplicable  to  a  State 
law  respecting  the  floating  of  timber  loose  down  the  Connecticut  River. 

Validity  of    legislative  grant   of    exclusive   control   over   navigable 
stream.    Note,  Ann.  Gas.  1915D,  70. 

Bight  of  tntercourse  between  States  derives  its  source  from  those  laws 
whose'  authority  is  acknowledged  by  civilized  man  througbout  world.  The 
Constitution  gave  to  Congress  the  power  to  regulate  it. 

Approved  in  Dooley  v.  United  States,  183  U.  S.  170,  46  L.  Ed.  136,  22 
Sup.  Ct.  70,  holding  tax  imposed  upon  goods  imported  into  Porto  Rico 
from  New  York,  under  31  Stats,  at  Large,  77,  c.  191,  is  not  an  export  duty 
under  United  States  Const.,  art.  I,  §  9 ;  United  States  v.  Cruikshank,  92 
U.  S.  651,  23  L.  Bd.  591,  to  right  of  public  meeting  for  lawful  purpose; 
dissenting  opinion  *in  Bowman  v.  Chicago  Ry.  Co.,  125  U.  S.  519,  520,  51 
L.  Ed.  719,  8  Sup.  Ct.  711,  712,  holding  that  free  interstate  commercial 
intercourse  existed  by  virtue  of  Constitution,  but  Congress  could  not  so 
regulate  it  as  to  present  the  reasonable  exercise  of  the  powers  reserved 
to  the  States. 
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Segnlstioii  of  commerce  includes  vessels  engaged  In  carrying  passengers 
aa  wtXL  as  thoee  carrjring  merchandise. 

Approved  in  New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders, 
74  N.  J.  L.  368,  65  Atl.  861,  holding  passenger  ferry  between  States  was 
ensraged  in  interstate  commerce;  dissenting  opinion  in  City  of  New  York 
V.  Miln,  11  Pet.  154,  155,  9  L.  Ed.  669,  majority  npholding  New  York  law 
requiring  master  of  vessel  to  make  report  as  to  passengers;  Passenger 
Cases,  7  How.  401,  479,  12  L.  Ed.  751,  784,  as  now  not  an  open  question; 
s.  c,  p.  566,  12  L.  Ed.  821,  as  instance  of  use  of  legitimate  authority  by 
Congress;  Hall  v.  De  Cuir,  95  U.  S.  491,  24  L.  Ed.  549,  in  case  of  Louisi- 
ana statute;  United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed.  335, 
holding  a  ferry-l^oat  on  navigable  water  plying  between  ports  of  same 
State  was  within  admiralty  jurisdiction  and  subject  to  navigation  laws 
of  Congress;  United  States  v.  The  Ohio,  27  Fed.  Cas.  226,  holding  that  a 
boat  having  no  motive  power  of  its  own  is  not  a  vessel  within  the  law 
for  enrolling  and  licensing  ships  engaged  in  the  coasting  trade;  Hanson 
V.  Eichstaedt,  69  Wis.  546,  35  N.  W.  33,  applying  principle  to  use  of  State 
office  of  register  of  deeds  by  all  persons. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  238,  239. 

Enrollment  cdnfers  national  charactei:  on  vessels  designed  for  coasting 
trade;  registration  like  as  to  vessels  designed  for  foreign  trade. 

Cited  in  The  Mohawk,  3  Wall.  571,  18  L.  Ed.  68,  holding  that  under  the 
act  of  March  2,  1831,  it  was  equivalent  to  both  enrollment  and  registra- 
tion and  subjected  enrolled  vessels  to  the  penalties  attaching  to  registered 
ones;  Morgan  v.  Parham,  16  Wall.  475,  21  L.  Ed.  304,  that  it  did  not 
subject  a  vessel  to  State  taxation  when  registered  and  owned  in  another 
State;  Howell  v.  State,  3  Gill,  19,  holding  it  did  not  prevent  State  taxing 
share  of  a  vessel  licensed  for  coasting  trade  owned  by  resident  of  a  State; 
Steamboat  Co.  v.  Livingston,  3  Cow.  727,  738,  in  general  discussion  of 
points  decided  in  principal  case  as  to  the  extent  of  the  license,  holding 
that  it  gave  full  power  to  navigate  the  waters  of  the  United  States  for 
the  purpose  of  the  coasting  trade;  Bradshaw  v.  The  Sylph,  3  Fed.  Cas. 
1178,  holding  that  vessels  enjoyed  common  character  in  all-  American 
ports  regardless  of  owner's  domicile;  Lawrence  v.  Hodges,  92  N.  C.  677, 
53  Am.  Bep.  440,  that  it  and  license  conferred  national  character  wherever 
the  ship  might  go  and  however  engaged;  Hall  v.  De  Cuir,  95  U.  S.  498, 
513,  24  L.  Ed.  551,  556,  holding  that  vessels  carrying  passengers  arc  equally 
under  the  control  of  Congress;  and  in  Belden  v.  Chase,  150  U.  S.  697, 
37  L.  Ed.  1226,  14  Sup.  Ct.  271,  holding  that  steam  pleasure  yacht  was  an 
ocean-going  steamer,  not  a  coaster. 

License  nnder  act  of  Congress  for  regulating  coasting  trade  gives  a  per- 
mission to  carry  on  that  trade. 

Approved  in  Ryman  Steamboat  Line  Co.  v.  Commonwealth,  125  Ky.  258, 

10  L.  B.  A.  (N.  S.)  1187, 101  S.  W.  403,  holding  steamboat  company  licensed 
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to  ply  on  navigable  stream  was  not  subject  to  State  statute  requiring 
filing  with^ecretary  of  State  designation  of  agent  and  place  of  business; 
New  York  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders,  76  N.  J.  L.  673, 
16  AxiiL  Gas.  858,  74  Atl.  967,  holding  right  -of  State  to  fix  ferry  rates 
across  boundary  stream  not  denied  by  later  decisions  of  United  States 
Supreme  Court. 

Applied  in  following  cases,  in  which  effect  of  the  license  in  exempting 
the  vessel  from  attempted  control  and  taxation  by  States  and  municipal- 
ities has  been  affirmed:  Sinnot  v.  Davenport,  22  How.  239,  241,  16  L.  Ed. 
246,  247,  as  to  State  law  requiring  reg^istration  of  vessels  holding  coasting 
licenses;  State  Tonnage  Cases,  12  Wall.  215,  20  L.  Ed.  374,  as  to  law  to 
impose  tonnage  duty  on  steam  and  sailing  boats ;  Hall  v.  De  Cuir,  95  U.  S. 
495,  24  L.  Ed.  550,  as  to  a  passenger  vessel  licensed  for  coasting  trade; 
Moran  v.  New  Orleans,  112  U.  S.  72,  28  L.  Ed.  654,  5  Sup.  Ct.  39,  as  to 
municipal  ordinance  imposing  license  tax  on  tow  boats  running  between 
Gulf  of  Mexico  and  New  Orleans;  Harman  v.  Chicago,  147  U.  S.  405,  37 
L.  Ed.  220,  13  Sup.  Ct.  309,  as  to  municipal  ordinance  imposing  license 
tax  on  vessels  licensed  under  Revised  Statutes,  section  4311;  Philadelphia 
etc.  Tow  Boat  Co.  v.  Philadelphia,  W.  &  B.  R.  R.  Co.,  19  Fed.  Cas.  475, 
as  to  Maryland  Sunday  law  unless  engaged  in  towing  between  ports  of 
the  State;  dissenting  opinion  in  Chilvers  v.  People,  11  Mich.  53,  arguing 
that  licensed  vessel  could  not  be  subjected  to  municipal  tax  as  a  ferry- 
boat from  Detroit  to  Canada.  But  in  the  following  cases  the  license  was 
held  not  to  confer  exemption:  Transportation  Co.  v.  Parkersburg,  107 
U.  S.  705,  27  L.  Ed.  589,  2  Sup.  Ct.  743,  as  to  State  law  imposing  a  wharfage 
tax;  San ' Franeisco  v.  Cal.  S.  N.  Co.,  10  Cal.  507,  holding  that  vessels 
plying  on  rivers  were  engaged  in  coasting  trade  and  were  subject  to  statu- 
tory harbor  dues  under  State  Uw. 

The  same  ruling  has  also  been  cited  and  applied  in  the  following  cases : 
The  James  Morrison,  Newb.  251,  252,  254,  255,  Fed.  Cas.  15,465,  and  The 
William  Pope,  Newb.  259,  260,  Fed.  Cas.  16,703,  holding  that  ferry-boat 
wholly  in  State  was  not  epgaged  in  coasting  trade  and  did  not  require 
Federal  license;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
498,  Fed.  Cas.  15,867,  holding  that  bridge  constructed  under  State  law 
was  not  crime  against  the  Federal  licensing  acts  without  a  constitutional 
provision  or  law  of  Congress;  City  of  New  York  v.  Independent  Steam- 
boat Co.,  22  Fed.  802,  holding  question  of  extent  of  license  was  not  in- 
volved in  alleged  infringement  of  exclusive  ferry  rights  under  a  State 
franchise;  Ravesies  v.  United  States,  37  Fed.  447,  holding  a  vessel  engaged 
in  the  carrying  trade  on  a  navigable  hver  was  engaged  in  the  coastwise 
trade  and  subject  to  act  of  June  19,  1886;  dissenting  opinion  in  Steam- 
boat Co.  v.  Livingston,  3  Cow.  750,  holding  that  principal  case  had  decided 
that  the  commerce  subject  to  control  of  Congress  was  the  coasting  trade 
which  included  the  transportation  of  passengers. 
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Taxes  may  he  levied  botli  by  Oongross  and  States  upon  same  subject  so 
long  as  object  of  tax  Is  wltbln  power  of  taxing  autbority. 

Approved  in  Day  v.  Buffington,  3  Cliff.  386,  Fed.  Caa.  3675,  holding 
salary  of  a  judge  paid  by  State  could  not  be  taxed  as  income  under 
national  internal  revenue  law;  State  v.  Garton,  32  Ind.  7,  9,  2  Am.  Bep. 
319,  821,  holding  official  bonds  given  to  State  by  its  officers  could  not  be 
taxed  by  Congress ;  Kunzler  v.  Kohaus,  5  Hill,  324,  holding  Congress  could 
authorize  voluntary  bankruptcy  in  laws  of  1841.  State  taxation  has  been 
dealt  with  in  following,  in  which  power  to  tax  has  been  denied:  Ward  v. 
Maryland,  12  Wall.  428,  20  L.  Ed.  452,  as  to  discriminating  tax  on  non- 
resident traders;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  211, 
29  L.  Ed.  164,  5  Sup.  Ct.  832,  on  transportation  of  passengers  and  freight 
by  steam  ferry  between  New  Jersey  and  Philadelphia;  Crow  v.  State,  14 
Mo.  306,  334,  on  merchants.  In  following  cases.  State  power  of  taxation 
has  been  affirmed:  Louisville  Bridge  Co.  v.  City  of  Louisville,  81  Ky.  196, 
as  to  so  much  of  bridge  over  Ohio  River  as  lay  within  State  boundary 
line ;  Stetson  v.  City  of  Bangor,  56  Me.  286,  as  to  shares  in  national  banks ; 
Ragnet  v.  Wade,  4  Ohio,  110,  on  merchants;  Perry  v.  Torrence,  8  Ohio, 
624,  32  Am.  Doc.  727,  and  Transportation  Co.  v.  City  of  Wheeling,  9  W.  Va. 
181,  27  Am.  Bep.  556,  as  to  State  and  municipal  taxes  on  steamboats  as 
property. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  642, 
647,  648. 

Power  to  levy  duties  on  Imports  and  exports  is  a  brancb  of  taxing  power 
not  of  commerce  power,  and  States  cannot  levy  tonnage  duties  without  con- 
sent of  Congress. 

Approved  in  Ex  parte  Eaglesfield,  180  Fed.  561,  563,  holding  cargo  in 
interstate  commerce  not  subject  to  State  tax;  Commonwealth  v.  Lee  Line 
Co.,  159  Ky.  480,  167  S.  W.  411,  holding  foreign  corporation  engaged  in 
commerce  on  navigable  water  not  subject  to  State  franchise  tax;  Pas- 
senger Cases,  7  How.  501,  502,  549,  554,  12  L.  Ed.  794,  814,  816,  holding 
that  passenger  tax  on  the  master  of  a  ship  is  not  an  im})ort  duty  unless 
passengers  are  imports;  State  Tonnage  Cases,  12  Wall.  214,  20  L.  Ed. 
873,  holding  ships  may  be  taxed  as  property ;  Transportation  Co.  v.  Wheel- 
ing, 99  U.  S.  282,  285,  25  L.  Ed.  416,  holding  steamboats  plying  on  navi- 
gable river  are  liable  to  taxation  by  city  which  is  their  home  port; 
Wiggins  Ferry  v.  East  St.  Louis,  107  U.  S.  374,  27  L.  Ed.  423,  2  Sup.  Ct. 
264,  sustaining  license  tax  on  ferry-boats;  The  North  Cape,  6  Biss.  510, 
Fed.  Cas.  10,316,  sustaining  municipal  tax  on  vessel  owned  in  city,  not 
being  tonnage  tax;  Peete  v.  Morgan,  19  Wall.  583,  22  L.  Ed.  202,  holding 
void  State  tax  by  way  of  tonnage  to  provide  cost  of  carrjdng  out  valid 
State  quarantine  law;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
211,  29  L.  Ed.  164,  5  Sup.  Ct.  832,  holding  void  tax  imposed  on  transporta- 
tion on  ferry  between  States;  United  States  v.  New  Bedford  Bridge,  1 
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Wood.  &  M.  502,  Fed.  Gas.  15,867,  holding  void  imposition  of  tonnage 
duties  by  State ;  Lott  v.  Moi^an,  41  Ala.  250,  as  to  tonnage  tax  on  vessels 
plying  in  navigable  waters  of  the  State  (law  of  1866);  Sipe  v.  Murphy, 
49  Ohio  St,  546,  17  L.  R.  A.  187,  31  N.  E.  887,  folding  void  license  tax 
on  auction  sale  of  goods  imported  for  such  sale;  Johnson  v.  Drummond, 
20  Gratt.  422,  holding  void  duty  on  oysters  under  law  of  1866,  because 
it  was  in  fact  a  tonnage  duty;  People  v.  Walling,  53  Mich.  269,  18  N.  W. 
810,  holding  the  terms  '*  imports"  and  ''exports"  apply  only  coming  from 
or  going  to  foreign  countries. 

Distinguished  in  Gommonwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62  Pa. 
St.  298,  1  Am.  Rep.  409,  holding  that  act  of  1864,  imposing  a  tonnage  tax 
on  freight  carried  by  the  railroad  was  in  no  way  a  levy  of  duties  on 
imports,  but  a  tax  for  revenue. 

First  clause  of  section  9  of  Constlttttlon  enables  Congress  to  impose  poU 
tax  on  all  immigrants;  Congress  may  prohibit  where  States  permit,  but  cannot 
permit  wbere  States  prohibit. 

Denied  in  Passenger  Cases,  7  How.  540,  12  L.  Ed.  810,  pointing  out  that 
section  was  one  of  limitation  of  power  rather  than  of  grant  and  seemed 
to  refer  only  to  slaves. 

lalcenslng  acts  are  universally  restraining  acts. 
Cited  in  dissenting  opinion  in  Munn  v.  People,  69  111.  99,  act  of  1871, 
to  regulate  public  warehouses,  was  in  violation  of  the  Bill  of  Rights. 

In  construing  Constitution,  words  taken  in  natural  sense,  and  objects 
for  wliicli  power  is  conferred  taken  into  consideration. 

Approved  in  Weems  v.  United  States,  217  U.  S.  374,  19  Ann.  Oas.  705, 
54  L.  Ed.  801,  30  Sup.  Ct.  544,  holding  under  eighth  amendment  punish- 
ment for  crime  should  be  graduated  to  offense;  Hodges  V.  United,  States, 
203  U.  S.  16,-61  L.  Ed.  68,  27  Sup.  Ct.  6,  holding  under  language  of  thir- 
teenth, fourteenth  and  fifteenth  amendments,  no  jurisdiction  was  given 
to  Federal  courts  over  charge  of  conspiracy,  made  in  a  State  against 
citizens  of  African  descent;  South  Carolina  v.  United  States,  199  U.  S. 
449,  50  L.  Ed.  266,  26  Sup.  Ct.  110,  United  States  may  exact  internal  rev- 
enue tax  from  dispensing  agents  of  State  which  has  taken  charge  of  liquor 
bosiness ;  In  re  Aldridge,  168  Fed.  99,  construing  provisions  of  bankruptcy 
act  relating  to  discharge;  Pollitz  v.  Wabash  R.  Co.,  167  Fed.  159,  con- 
struing provision  in  State  Constitution  for  increasing  capital  stock  of 
corporation;  State  v.  McGough^  118  Ala.  166,  24  South.  397,  holding  act 
Febmary  16,  1897  (Acts  1896-97,  Ala.,  p.  1133),  authorizing  appointment 
of  district  oil  inspector  by  State  auditor  is  repugnant  to  Const.,  art.  IV, 
§  38 ;  Gammer  v.  State,  163  Ind.  160,  66  L.  R.  A.  82,  71  N.  E.  482,  holding 
void,  under  Const.,  art.  VI,  §  2,  Acts  of  1903,  p.  24,  c.  13,  postponing  elec- 
tion of  successors  to  enumerated  officers;  Pingree  v.  Auditor  General,  120 
Mich.  99,  78  N.  W.  1026,  holding  Pub.  Acts  1881,  No.  168  (Mich.),  pro- 
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viding  for  the  assessment  of  telegraph  and  telephone  lines,  is  void  under 
Const.,  art.  XIV,  §  11 ;  State  v.  Western  Union  Telegraph  Co.,  Ill  Minn. 
26,  124  N.  W.  381,  construing  statute  taxing  gross  earnings  of  telephone 
companies  and  repealing  conflicting  statutes;  Mutual  Life  Ins.  Co.  v. 
Martien,  27  Mont.  440,  71  Pac.  470,  holding  Pol.  Code,  §  3940  (Mont.), 
providing  that  assessor  must  collect  taxes  is  unconstitutional  under  article 
XVI,  section  5,  declaring  duties  of  treasurer;  State  v.  Cole,  38  Nev.  232, 
148  Pac.  5^,  construing  ^'office"  as  used  in  Constitution,  article  IV, 
section  8;  State  v.  Harris,  74  Or.  584,  144  Pac.  112,  construing  provision 
of  Constitution  for  recall;  Kemper  v.  State,  63  Tex-  Cr.  28,  138  S.  W. 
1039,  construing  *' confrontation ' *  and  *' criminal  prosecution"  as  used  in 
Bill  of  Rights;  Ex  parte  Anderson.  46  Tex.  Cr.  380,  81  S.  W.  976,  city 
court  has  no  jurisdiction  to  try  accused  for  alleged  violation  of  State 
penal  statute;  Ex  parte  Heyman,  45  Tex.*Cr.  540,  78  S.  W.  352,  construing 
meaning  of  ''designate*'  as  employed  in  constitutional  provision  for  local 
option  districts;  Ex  parte  Coombs,  alias  Shirley,  38  Tex.  Cr.  651,  44  S^  W. 
855,  holding  under  Const.  1876,  art.  V,  §  1,  relating  to  judicial  power 
of  State,  the  legislature  has  no  power  to  invest  municipal  courts  with 
power  concurrent  with  State  courts;  May  v.  Topping,  65  W.  Va.  660,  64 
S.  E.  860,  construing  provision  requiring  Governor  to'  communicate  dis- 
sent and  reasons  therefor  on  disapproval  of  bill  of  legislature;  Ras- 
mussen  v.  Baker,  7  Wyo.  130,  50  Pac.  822,  holding  under  Const.  Wyo., 
art.  VI,  §  9,  no  person  shall  have  to  vote  who  shall  not  be  able  to  read 
Constitution;  dissenting  opinion  in  State  v. .Smiley,  65  Kan.  287,  69  Pac. 
214,  majority  holding  ''anti-trust  law"  (Kan.),  chapter  265,  Laws  1897, 
does  not  conflict  with  Federal  Constitution;  dissenting  opinion  in  Moulton 
V.  Scully,  111  Me.  466,  89  Atl.  961,  construing  referendum  statute;  dis- 
senting opinion  in  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  335,  143  S.  W.  828, 
majority  upholding  statute  requiring  railroads  to  run  one  train  each  way 
per  day;  Rhode  Island  v.  Massachusetts,  12  Pet.  723,  9  L.  E4*  1260,  where 
it  was  held  that  interpretation  of  supreme  law  was  conflned  to  its  obvious 
or  necessarily  implied  sense;  Greencastlo  Township  v.  Black,  5  Ind.  570, 
where  court  held  discretion  of  courts  in  construing  State  Constitution 
was  more  limited  than  in  construing  statutes;  Beebe  v.  State,  6  Ind.  528, 
holding  that  all  that  courts  could. do  with  statutes,  noxious,  but  consti- 
tutional, was  to  chasten  their  harshness  of  construction;  Smith  v.  Half- 
acre,  6  How.  (Miss.)  600,  that  Constitution  ought  not  to  be  so  construed 
as  to  cripple  government,  and  applying  principle  to  election  of  State 
officials ;  Bloomer  v.  Todd,  3  Wash.  Ter.  617, 1  L.  R.  A.  115,  19  Pac.  140,  in 
denying  women  suffrage  in  territory,  it  was  held  that  any  power  not 
given  to  Congress  in  Constitution,  specifically  or  by  necessary  implica- 
tion, did  not  exist  at  all. 

The  following  cases  apply  rule  with  reference  to  State  Constitutions: 
People  V.  Lynch,  51  Cal.  28,  21  Am.  Bep.  687,  as  to  separation  of  legis- 
lative and  judicial  powers  in  California  Constitution;  Thomason  v.  Ruggles, 
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69  Cal.  474,  11  Pac.  25,  and  Oakland  Paving  Co.  v.  Hilton,  69  Cal. 
492,  11  Pac.  9,  as  to  provision  requiring  entry  on  journals  of  proposed 
constitutional  amendment;  Alexander  v.  People,  7  Colo.  165,  2  Pac.  899, 
where  it  was  held  that  when  Constitution  fixed  lowest  limit,  legislature 
might  act  without  restriction  in  ascending  scale;  People  v.  Hatch,  33  111. 
137,  holding  that  Governor  must  be  allowed  whole  time  given  by  the  Con- 
stitution for  signing  bills;  Hills  v.  Chicago,  60  111.  90,  as  to  persons  to 
make  sales  for  delinquent  taxes  under  Illinois  Constitution;  Lafayette, 
M.  &  B.  R.  R.  Co.  V.  Geiger,  34  Ind.  203,  as  to  x>ower  of  municipal  cor- 
porations to  subscribe  for  railroad  stock;  Cory  v.  Carter,  48  Ind.  338,  17 
Am.  Rep.  745,  sustaining  a  provision  for  the  separate  education  of  colored 
children;  Robertson  v.  State,  109  Ind.  129,  10  N.  E.  606,  holding  thi^t 
under  State  Constitution  jurisdiction  of  contest  for  lieutenant-governot 
Tested  wholly  in  general  assembly;  dissenting  opinion  in  Opinions  of  Jus- 
tices, 62  Me.  606,  that  State  Constitution  contained  no  inhibition  against 
females  holding  ofi&ce;  Murphy  and  Glover  Test  Oath  Cases,  41  Mo.  373,  to 
oath  of  loyalty  prescribed  by  the  Constitution  of  Missouri,  holding  it  con- 
trary to  the  national  Constitution;  dissenting  opinion  in  State  v.  County 
Court,  50  Mo.  329,  interpreting  provision  for  establishment  of  inferior 
courts  of  law;  Hale  v.  Everett,  53  N.  H.  125,  16  Am.  Rep.  182,  inter- 
preting the  Constitution  on  the  question  of  support  of  religious  societies; 
Attorney  General  v.  Taggart,  66  N.  H.  365,  366,  25  L.  R«  A.  614,  615,  29 
Atl.  1029,  resx>ecting  question  of  vacancy  in  ofi&ce  of  Governor;  People  v. 
New  York  Cent.  R.  R.  Co.,  24  N.  Y.  487,  in  discussing  bearing  of  Con- 
stitution on  the  law  dealing  with  the  State  canal  revenues;  Metropolitan 
Bank  v.  Van  Dyck,  27  N.  Y.  412,  413,  in  general  discussion  as  to  powers 
of  Congress  under  Constitution;  Wenzler  v.  People,  58  N.  Y.  620,  con- 
struing clause  in  State  Constitution  on  election  of  justices  of  peace; 
People  V.  Carr,  100  N.  Y.  242,  63  Am.  Rep.  166,  3  N.  E.  84,  and  People  v. 
Wemple,  115  N.  Y.  308,  22  N.  E.  273,  as  to  limit  of  age  for  liolding  judicial 
office;  dissenting  opinion  in  Home  Ins.  Co.  v.  Taxing  District,  4  Lea,  654, 
that  implied  repeals  were  forbidden  in  Tennessee;  Farinholt  v.  Luckhard, 
90  Va.  937,  44  Am.  St.  Rep.  954,  21  S.  E.  817,  as  to  homestead  exemption, 
and  holding  that  mail  carrier  was  laboring  man;  Cincinnati  &  O.  R.  R. 
Co.  V.  Miller,  19  W.  Va.  419,  arguing  in  interpreting  inhibition  against 
exempting  property  from  taxation;  State  v.  Cottrill,  31  W.  Va.  191, 
6  S.  E.  443,  as  to  trial  of  crimes  and  misdemeanors  by  jury;  State  v. 
McGough,  24  South.  397,  refusing  to  follow  any  refined  rules  of  inter- 
pretation where  language  was  plain;  Coombs  v.  State,  44  S.  W.  855,  con- 
struing provision  as  to  establishment  of  courts  by  the  legislature. 

The  rule  has  been  cited  and  applied  in  construing  and  considering 
validity  of  acts  of  Congress  and  State  enactments,  as  follows:  Kidd  v. 
Pearson,  128  U.  S.  20,  32  L.  Ed.  350,  9  Sup.  Ct.  10,  the  Kansas  prohibition 
law;  dissenting  opinion  in  United  States  v.  E.  C.  Knight  &  Co.,  156  U.  S. 
19,  S9  L.  Ed.  332,  15  Sup.  Ct.  256,  arguing  that  anti-monopoly  act  of  1890 
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extended  to  manufacturers  of  necessary  of  life;  Pollock  v.  Farmers'  L. 
&  T.  Co.,  158  U.  S.  618,  89  L.  Ed.  1119,  15  Sup.  Ct.  913,  as  to  meaning  of 
** direct  taxes,'*  and  holding  the  income  tax  act  of  1894  void;  Ex  rel. 
Hobbs,  1  Woods,  542^  Fed.  C^.  6550,  the  provisions  of  Georgia  code  as  to 
intermixed  marriages;  In  re  Irwine,  13  Fed.  Cas.  130,  as  to  bankruptcy 
law  of  1841;  Clayton  v.  Berry,  27  Ark.  132,  act  appropriating  money  to 
pay  militia  claims;  People  v.  Weller,  11  Cal.  86,  law  concerning  election 
of  district  judges;  Frieszleben  v.  Shallcross,  9  Houst.  107,  8  L.  B.  A.  856, 
19  Atl.  595,  sustaining  act  making  right  to  vote  dependent  on  payment 
of  taxes;  Wellborn  v.  Estes,  70  Ga.  397,  code  provisions  as  to  election  of 
judges;  Indiana  Central  R.  R.  Co.  v.  Bradley,  7  Ind.  49,  statute  on  the 
jurisdiction  of  common-law  courts  when  title  to  land  was  directly  called 
in  question;  Waldo  v.  Wallace,  12  Ind.  587,  on  question  whether  statute 
conferring  judicial  powers  on  mayor  of  city  was  constitutional;  dissenting 
opinion  in  State  v.  Young,  47  Ind.  157,  discussing  constitutionality  of  liquor 
law  of  1873,  as  affected  by  its  title;  Sibley  v.  Smith,  2  Mich.  492,  as  to 
the  statute  relating  to  sale  of  lands  for  taxes;  George  v.  Concord,  45 
N.  H.  439,  and  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  449,  holding 
that  act  of  Congress  of  1862,  making  United  States  notes  legal  tender,  was 
constitutional;  ShoUenberger  v.  Brinton  (the  Legal  Tender  Cases),  52 
Pa.  St.  89,  on  same  act  of  1862,  that  it  did  not  apply  to  contracts  to 
pay  coin;  Kunzler  v.  Kohans,  5  Hill,  324,  and  Sackett  v.  Andross,  5  Hill, 
354,  in  considering  voluntary  provisions  of  the  bankruptcy  act  of  1841 ; 
Newell  V.  People,  7  N.  Y.  98,  109,  118,  119,  construing  Erie  canal  act  of 
1851,  and  holding  same  unconstitutional;  Kneedler  v.  Lane,.  45  Pa.  St. 
312,  in  favor  of  conscription  act  of  Congress  of  1863;  Stockton  v.  Mont- 
gomery, Dall.  (Tex.)  475,  as  to  act  of  1841,  constituting  territory  of  Ward; 
Ex  parte  Rodriguez,  39  Tex.  776,  deciding  section  12  of  the  election  law 
of  1873  was  unconstitutional;  dissenting  opinion  in  Henderson  v.  Beaton, 
52  Tex.  42,  arguing  against  constitutionality  of  act  of  1879,  creating  a 
commission  of  arbitration  and  award;  State  v.  Duket,  90  Wis.  280,  48 
Am.  St.  Bep.  988,  31  L.  B.  A.  521,  63  N.  W.  86,  statute  making  a  sentence 
of  imprisonment  for  life  an  absolute  dissolution  of  marriage  constitutional; 
Russie  V.  Brazzell,  128  Mo.  109,  49  Am.  St.  Rep.  551,  30  S.  W.  530,  con- 
struing provision  in  Constitution  of  religious  society  as  to  method  of 
changing  the  Constitution. 

A  limitation  of  a  power  argues  the  existence  of  that  power,  and  an 
exception  from  a  power  marks  its  extent. 

Approved  in  United  States  v.  Board  of  Commissioners,  216  Fed.  885, 
133  C.  C.  A.  87,  holding  provision  of  act  of  June  28,  1906,  exempting  sur- 
plus Indian  lands  from  taxation  for  three  years  implied  they  were  taxable 
thereafter;  United  States  v.  First  Nat.  Bank,  190  Fed.  341,  applying  rule 
to  section  239,  Criminal  Code ;  Deitch  v.  Staub,  115  Fed.  314,  holding  where 
a  void  Tennessee  corporation  charter  is  made  valid  by  act  March  23,  1883, 
with  all  powers  prescribed  by  Acts  1875,  c.  142,  by  making  application 
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for  amended  charter,  provided  action  had  not  been  commenced  for  revo- 
cation thereof,  the  fact  that  the  application  for  amendment  referred  to 
section  of  act  of  1875,  without  8pecif>dng  powers,  was  but  an  irregularity, 
and  did  net  affect  amendment;  Togpiazzini  v.  Jordan,  165  Cal.  23,  Ann. 
Oas.  19140,  665,  130  Pac.  881,  construing  statute  relating  to  amendment  of 
articles  of  incorporation;  Tulsa  St.  Ry.  Co.  v.  Oklahoma  Union  Traction 
Co.,  27  Okl.  350,  113  Pac.  184,  construing  grant  of  franchise  to  operate 
street  railway;  Ex  parte  Young,  36  Or.  249,  78  Am.  St.  Bep.  778,  59  Pac. 
708,  holding  Hill's  Ann.  Laws,  §  1952  (Or.),  forbidding  any  person  to 
persuade  seaman  to  desert  vessel,  is  valid,  and  not  in  conflict  with  Const. 
U.  S.,  art.  I,  §  8,  subd.  3;  J.  W.  Kelly  v.  State,  123  Tenn.  542,  132  S*  W. 
200,  construing  statute  prohibiting  sale  of  liquors  near  schools.  The  recent 
cases  apply  the  above  doctrine  as  follows:  Simpson  v.  Shepard,  230  U.  S. 
411,  Ann.  Oas.  1916A,  18,  67  L.  Ed.  1547,  33  Sup.  Ct.  729,  holding  State 
could  fix  rates  for  intrastate  commerce;  New  York  Central  etc.  R.  Co. 
V.  Board  of  Chosen  Freeholders,  227  U.  S.  261,  57  L.  Ed.  504,  33  Sup.  Ct. 
129,  as  asserted  authority  for  concurrent  jurisdiction,  but  court  holding 
Congress  had  exclusive  power  to  regulate  ferries  over  boundary  streams; 
KeUer  v.  United  States,  213  U.  S.  144,  53  L.  Ed.  739,  29  Sup.  Ct.  470, 
holding  Congress  could  not  make  it  felony  to  harbor  alien  prostitutes; 
New  York  v.  Hesterberg,  211  U.  S.  41,  53  L.  Ed.  80,  29  Sup.  Ct.  10,  hold- 
ing State  could  prohibit  possession  of  game  during  closed  season  even 
if  game  were  brought  from  outside  State;  Phillips  v.  Mobile,  208  U.  S. 
479,  52  L.  Ed.  581,  28  Sup.  Ct.  370,  holding  State  statute  imposing  license 
on  sale  of  beer  by  barrel  was  valid  exercise  of  police  power,  though  such 
liquors  were  introduced  in  State  in  original  packages;  Chicago  etc.  Ry.  Co. 
▼.  Illinois,  200  U.  S.  584,  50  L.  Ed.  606,  26  Sup.  Ct.  341,  upholding  IlUnois 
farm  drainage  act  of  1885;  Jacobson  v.  Massachusetts,  197  U.  S.  25,  49 
la.  Ed.  649,  25  Sapt  Ct.  358,  upholding  Massachusetts  compulsory  vaccina- 
tion act;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  558,  46  L.  Ed.  689, 
22  Sup.  Ct.  439,  holding  discrimination  in  favor  of  agricultural  products 
or  livestock  in  hands  of  producer,  made  by  Illinois  act  of  June  20,  1893, 
exempting  them  from  provisions  which  prohibit  recovery  of  the  price 
of  articles  sold  by  any  trust  formed  in  restraint  of  trade,  is  void  under 
United  States  Const.,  Fourteenth  Amendment;  Texas  etc.  Ry.  Co.  v.  United 
States,  205  Fed.  382,  holding  State  could  not  enforce  intrastate  rate  for 
carriers  so  as  to  create  unjust  discrimination  against  competitive  shippers 
from  other  States;  Southern  Ry.  Co.  v.  King,  160  Fed.  337,  87  C.  C.  A. 
284,  holding  State'statute  relating  to  speed  of  trains  at  crossings  not  void 
as  applied  to  trains  engaged  in  interstate  commerce;  Crescent  Liquor  Co. 
▼.  Piatt,  148  Fed.  898,  holding  void,  as  to  interstate  shipments,  W.  Va. 
Act  1903,  p.  130,  regulating  shipment  and  sale  of  liquor  and  providing 
that  a^nt  of  carrier  delivering '  liquor  to  one  not  having  license  or  who 
has  not  ordered  it  for  own  use,  deemed  to  be  seller  contrary  to  law; 
B.  M.  Rose  Co.  v.  State,  133  Ga.  357,  86  L.  R.  A.  (N.  S.)  443,  65  S.  E.  772, 
holding  Penal  Code,  section  428,  did  not  make  it  crime  for  citizen  of 
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another  State  to  solicit  by  mail  sale  of  liquors  in  Georgia;  State  v.  Dnrein, 
70  Kan.  24,  80  Pac.  990,  upholding  statute  regulating  liquor  traffic;  State 
V.  Chicago  etc.  R,  Co.,  239  Mo.  300,  301,  307,  143  S.  W.  817,  819,  holding 
statute  requiring  railroad  to  run  at  least  one  passenger  train  daily  each 
way  not  void  as  regulating  interstate  commerce ;  State  v.  Martyn,  82  Neb. 
(225)  233,  17  Ann.  Oas.  669,  23  L.  R.  A.  (N.  S.)  217,  222,  117  N.  W.  722, 
upholding  anti-pass  law  as  proper  exercise  of  power  of  State;  State  v. 
Kofines,  33  R.  1.  234,  238,  Ann.  Gas.  1913G,  1120,  80  Atl.  441,  442,  uphold- 
ing statute  prohibiting  taking  of  lobsters  from  waters  of  State  without 
license;  Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D.  241,  106  N.  W.  740,  hold- 
ing statute  of  1906  creating  food  and  dairy  department  was  within  power 
of  State;  Morrison  v.  State,  116  Tenn.  542,  95  S.  W.  495,  upholding  as 
valid  exercise  of  police  power  of  State  statute  requiring  separation  of 
white  and  colored  passengers  on  street-cars;  Independent  Tug  Line  v.  Lake 
Superior  Lumber  &  Box  Co.,  146  Wis.  126,  131  N.  W.  410,  holding  con- 
tract of  foreign  corporation  for  carriage  of  logs  from  one  point  in  State 
to  another  was  subject  to  State  laws  regulating  foreign  corporations, 
though  carriage  was  over  international  body  of  water;  Hopkins  v.  City 
of  Richmond,  117  Va.  714,  86  S.  E.  145,  holding  State  not  forbidden  to 
abridge  privileges  of  its  own  citizens  by  Fourteenth  Amendment;  dissent- 
ing opinion  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  625,  53  L.  Ed.  362,  29  Sup.  Ct.  214,  majority  holding  State  court  could 
mandamus  carrier  doing  interstate  business  to  equalize  switching  service, 
though  cars  to  be  used  were  eventually  to  be  engaged  in  interstate  com- 
merce ;  dissenting  opinion  in  Lochner  v.  New  York,  198  U.  S.  73,  49  L.  Ed. 
948,  25  Sup.  Ct.  539,  majority  holding  void  N.  Y.  Laws  1897,  c.  415,  art. 
VIII,  §  110,  limiting  hours  of  employment  in  bakeries ;  dissenting  opinion 
in  Ex  parte  Blardone,  55  Tex.  Cr.  198,  21  L.  R.  A.  (N.  S.>  607,  116  S.  W. 
1200,  majority  holding  statute  prohibiting  killing  and  offering  for  sale 
of  certain  wild  game  was  valid  exercise  of  police  power  of  State;  dissent- 
ing opinion  in  Dred  Scott  v.  Sandford,  19  How.  594,  15  L.  Ed.  779,  in  the 
interpretation  of  State  law  of  Missouri,  conferring  citizenship  on  negroes; 
Tinkham  v.  Tapscott,  17  N.  Y.  152,  applying  rule  to  construction  of  act  to 
reorganize  the  warden's  office  of  port  of  New  York;  Morton  v.  Gordon, 
Dall.  (Tex.)  398,  holding  Congress  cannot  limit  the  right  of  appeal;  State 
V.  Cunningham,  83  Wis.  155,  35  Am.  St.  Rep.  59,  17  L.  B.  A.  171,  53  N.  W. 
53,  applying  rule  in  deciding  validity  of  apportionment  act  of  1892. 

State  legislative  powers  extend  to  everything  within  State  not  sairen- 
dered  to  national  government,  which  can  be  best  exercised  by  State  itself. 

Of  the  earlier  cases  arranged  as  to  the  subject  matter,  the  following- 
relate  to  exercise  of  the  police  power :  New  York  v.  Miln,  11  Pet.  133,  139, 
141,  145,  146,  147,  9  L.  Ed.  660,  662,  668,  666,  666,  affirming  Milne  ^.  New 
York,  2  Paine,  431  Fed.  Cas.  9618,  as  to  New  York  statute  requiring  master 
of  a  vessel  arriving  from  foreign  port  to  report  as  to  passengers;  Holmes 
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Y.  Jennison,  14  Pet.  616,  617,  10  L.  Ed.  619,  620,  extradition  of  criminals 
of  foreign  States;  s.  c,  p.  619,  10  L.  Ed.  621,  holding  that  no  power  over 
the  internal  police  -of  a  State  liad  been  surrendered  to  the  Federal  gov- 
emnient;  License  Cases,  5  How.  628,  12  L.  Ed.  312,  holding  it  was  con- 
ceded that  States  could  exclude  articles  detrimental  to  public  morals,  safety 
or  prosperity;  Slaughter-House  Cases,  16  Wall.  63,  21  L.  Ed.  404,  regula- 
tion of  place  and  manner  of  conducting  slaughter-houses ;  Peete  v.  Morgan, 
19  Wall.  582,  22  L.  Ed.  202,  holding  that  quarantine  powers  had  not  been 
surrendered  to  the  national  government;  United  States  v.  Cruikshank,  92 
U.  S.  551,  23  L.  Ed.  591,  regulation  of  public  meetings;  Patterson  v.  Ken- 
tucky, 97  U.  S.  503,  24  L.  Ed.  1116,  collecting  authorities  as  to  continued 
existence  of  x)oIice  power  in  States,  and  holding  that  they  could  prevent 
the  use  of  a  patented  article;  dissenting  opinion  in  Leisy  v.  Hardin,  135 
U.  S.  131,  132,  133,  84  L.  Ed.  140,  10  Sup.  Ct.  692,  holding  that  principal 
case  had  not  considered  the  grant  of  power  to  Congress  as  per  se  impair- 
ing the  police  jwwer  of  a  State;  Plumley  v.  Massachusetts,  155  U.  S.  479, 
89  L.  Ed.  229,  15  Sup.  Ct.  161,  a  law  forbidding  sale  of  imitation  articles 
of  foods;  Geer  v.  Connecticut,  161  U.  S.  534,  40  L.  Ed.  799, 16  Sup.  Ct.  606, 
law  prohibiting  export  of  game  birds;  Hennington  v.  Georgia,  163  U.  S. 
308,  309,  41  L.  Ed.  170,  171,  16  Sup.  Ct.  1089,  1090,  Georgia  Sunday  law 
forbidding  running  of  freight  trains  on  Sunday;  Reeves  v.  Coming,  51 
Fed.  784,  Indiana  law  requiring  vendor  of  patent  to  file  copy  of  patent 
to  exhibit  source  of  title ;  Caldwell  v.  State,  1  Stew.  &  P.  376,  377,  Alabama 
law  extending  State  civil  and  criminal  jurisdiction  over  the  Creek  nation 
within  its  limits;  Magner  v.  People,  97  111.  334,  law  prohibiting  killing 
of  game  during  certain  seasons;  Jamieson  v.  Indiana  etc.  Gas  Co.,  128 
Ind.  578,  12  L.  B.  A.  659,  28  N.  E.  83,  law  regulating  use  of  natural  gas; 
State  v.  Fagan,  22  La.  Ann.  556,  statute  giving  company  sole  right  to 
keep  slaughter-house  and  requiring  all  slaughtering  to  be  done  there; 
Moigan's  L.  L.  T.  R.  &  S.  Co.  v.  Board  of  Health,  36  La.  Ann.  669,  law 
as  to  quarantine,  and.  imposing  fees ;  State  v.  Coal  Co.,  41  La.  Ann.  471, 
6  South.  223,  inspection  law  requiring  weighing  of  coal  where  the  meas- 
ures of  weight  varied  in  different  States;  The  Wharf  Case,  3  Bland,  372, 
law  enacting  a  system  of  police  for  a  public  port;  Craig  v.  Kline,  65  Pa. 
St.  408,  8  Am.  Bep.  642,  law  regulating  the  floating  <Tf  logs  on  the  Sus- 
quehanna River;  Nixon  v.  Reid,  8  S.  D.  514,  515,  82  L.  R.  A.  819,  67  N.  W. 
59,  60,  ferry  licenses ;  Smith  v.  State,  100  Tenn.  505,  41  L.  R.  A.  484,  435, 
46  S.  W.  569,  law  providing  for  separate  accommodation  of  the  white 
and  colored  races  in  railroad  traveling;  Baker  v.  Wise,  16  Gratt.  196, 
199,  205,  law  providing  additional  protection  of  the  slave  property  of 
citizens ;  Norfolk  &  W.  ll.  R.  Co.  v.  Commonwealth,  93  Va.  .755,  757,  57 
Am.  St.  Rep.  881,  882,  84  L.  R.  A.  107,  108,  24  S.  E.  83^,  law  prohibiting 
certain  railway  traffic  on  Sunday. 

Cases  in  which  legislation  on  the  subject  of  the  liquor  traffic  has  also 
been  sustained,  as  part  of  police  power,  are:  Mugler  v.  Kansas,  123  U.  S« 
659,  31  L.  Ed.  210,  8  Sup.  Ct.  296,  Bowman  v.  Chicago  R.  R.  Co.,  125  U.  S. 
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510,  81  L.  Ed.  716,  8  Sup.  Ct.  707,  and  In  re  Rahrer,  140  U.  S.  656,  85 
L.  Ed.  574,  11  Sup.  Ct.  867,  as  to  the  Kansas  prohibition  law;  dissenting 
opinion  in  Bowman  v.  Chicago  R.  R.  Co.,  125  U.  S.  512,  31  L.  Ed.  716, 
8  Sup.  Ct.  708,  State  might  legislate  against  introduction  of  intoxicating 
liquor;  s.  c,  p.  519,  31  L.  Ed.  719,  8  Sup.  Ct.  211,  distinguishing  the  rule 
laid  down  in  Brown  v.  Maryland,  12  Wlieat.  419,  6  L.  Ed.  678,  from  that 
of  the  principal  case;  Dorman  v.  State,  34  Ala.  247,  248,  State  prohibition 
law  of  1855-56;  Hinson  v.  Lott,  40  Ala.  132,  holding  State  could  impose 
tax  on  foreign  imported  liquor  after  bulk  was  broken,  and  on  liquor 
imported  from  another  State;  State  v.  Falker,  43  Kan.  242,  7  L.  B.  A.  186, 
22  Pac.  1022,  law  against  importation  and  sale  of  liquors,  whether  in 
original  packages  or  not;  s.  c,  p.  247,  22  Pac.  1024,  holding  ruling  in 
Bowman  v.  Chicago  R.  R.  Co.,  125  U.  S.  482,  81  L.  Ed.  706,  8  Sup.  Ct.  697, 
did  not  extend  to  liquor  imported  from  another  State;  Trageser  v.  Gray, 
73  Md.  254,  25  Am.  St.  Rep.  590,  9  L.  R.  A.  784,  20  Atl.  906,  liquor  law 
of  city  of  Baltimore,  confining  licenses  to  citizens  of  United  States;  Com- 
monwealth y.  Kimball,  24  Pick.  363,  35  Am.  Dec.  829,  law  prohibiting  sale 
of  intoxicating  liquor  without  a  license;  People  v.  Walling,  53  Mich.  269, 
18  N.  W.  810,  law  imposing  tax  on  the  wholesale  importation  of  liquor 
from  another  State. 

The  following  cases  relafe  to  the  subjects  of  navigation,  ferries  and 
bridges:  Passenger  Cases,  7  How.  548,  556,  12  L.  Ed.  813,  817,  applying 
rule  as  to  State  powers  to  regulate  matters  in  harbors  and  ports;  Conway 
V.  Taylor,  1  Black,  633,  17  L.  Ed.  202,  holding  the  authority  to  establish 
and  regulate  ferries  belonged  to  the  State;  Oilman  v.  Philadelphia,  3 
Wall.  725,  726,  729,  18  L.  Ed.  99,  100,  holding  State  had  power  to  pro- 
vide for  the  erection  of  a  bridge  over  the  Schuylkill  River;  The  Passaic 
Bridges,  3  Wall.  793,  16  L.  Ed.  499,  showing  that  the  decision  in  Willsou 
V.  Blackbird  Creek,  2  Pet.  245,  7  L.  Ed.  412,  did  not  conflict  with  prin- 
cipal case;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  377,  27  L.  Ed. 
424,  2  Sup.  Ct.  266,  holding  that  ferry-boats  enrolled  and  licensed  under 
laws  of  United  States  were  liable  to  State  license  fee;  Transportation  Co. 
V.  Parkersburg,  107  U.  S.  706,  27  L.  Ed.  590,  2  Sup.  Ct.  744,  as  to  validity 
of  State  laws  imposing  a  wharfage  tax;  Woodman  v.  Kilboum  Mfg.  Co., 
1  Abb.  (U.  S.)  164,  1  Biss.  552,  Fed.  Cas.  17,978,  holding  that  a  partial 
obstruction  of  navigable  stream,  unless  in  conflict  with  Constitution  or 
Federal  enactment,  was  within  power  of  State  legislature;  Silliman  v. 
Hudson  R.  Bridge,  4  Blatchf.  403,  412,  Fed.  Cas.  12,852,  holding  New  York 
statute  authorizing  construction  of  bridge  valid,  unless  repugnant  to  Con- 
stitution or  Federal  law;  Elizabethport  etc.  Ferry  Co.  v.  United  States,  6 
Blatchf.  199,  Fed.  Cas.  4362,  holding  the  grant  of  a  ferry  franchise  be- 
longs exclusively  to  the  State;  Silliman  v.  Troy  etc.  Bridge  Co.,  11  Blatchf. 
286,  287,  Fed.  Cas.  12,853,  reviewing  cases  tfnd  holding  the  State  could 
authorize  a  bridge  across  a  navigable  river  not  interfering  with  interstate 
commerce;  The  James  Morrison,  Newb.  250,  Fed.  Cas.  15,465,  and  The 
William  Pope,  Newb.  258,  259,  Fed.  Cas.  16,703,  holding  a  ferry  wholly  in 


V 


33  GIBBONS  v.  OGDEN.  9  Wheat.  X-240 

a  State  was  engaged  in  internal  commerce  and  not  nnder  the  control  of 
Congress ;  New  Bedford  Bridge,  1  Wood.  &  M.  424,  Fed.  Cas.  15,867,  hold- 
ing only  States  had  power  to  legislate  concerning  roads  and  bridges  used 
for  internal  commerce;  City  of  Norwalk,  55  F^d.  107,  as  an  instance  of 
creation  of  new  legal  right  by  State  authority  in  maritime  affairs;  Atkin- 
son Y.  Philadelphia  &  T.  R.  R.  Co.,  2  Fed.  Cas.  109,  as  to  act  ffr  con- 
struction of  railway  bridges  over  a  stream;  Easton  v.  New  York  &  L.  B. 
R.  R.  C04,  8  Fed.  Cas.  273,  holding  construction  of  a  bridge  with  draws 
over  a  navigable  stream  within  power  of  State  legislature,  when  not  in 
conflict  with  law  of  Congress;  United  States  v.  Jackson,  26  Fed.  Cas. 
561,  holding  that  act  of  Congress  of  1838,  requiring  licensing  and  inspec- 
tion of  steamboats,  applied  to  all  steamboats,  whether  engaged  solely  in 
State  traffic  or  not;  Kellogg  v.  Union  Co.,  12  Conn.  24,  25,  and  Thames 
Bank  v.  Lovell,  18  Conn.  510,  46  Am.  Dec.  333,  holding  State  could  tax 
vessels  passing  hereon  for  the  cost  of  improving  navigable  river;  Cjiy 
of  Savannah  v.  State,  4  Ga.  40,  holding  State  can  authorize  construction 
of  wharves  on  navigable  rivers  within  its  territorial  limits;  Chicago  v. 
McGinn,  51  111.  273,  2  Am.  Bep.  300,  sustaining  city  ordinance  regulating 
the  tim/e  an^  manner  of  vessels  passing  through  bridges  over  the  Chicago 
River^,  Wiggins  Ferry  v.  East  St.  Louis,  102  111,  672,  574,  holding  that 
municipal  authorities  could  impose  a  license  on  the  business  of  conducting 
a  ferry;  Keokuk  v.  Keokuk  Northern  &  P.  Co.,  45  Iowa,  208,  holding  city 
could   charge  reasonable  c(Hnpensation  for  use  of  wharves;   Newport  v. 
Taylor,  16  B.  Hon.  795,  798,  holding  power  of  Congress  did  not  interfere 
with  right  of  State  to  regulate  ferries  over  the  Ohio  River;  State  v.  Ful- 
lerton,  7  Rob.  (La.)  217,  holding  the  State  could  impose  tax  on  persons 
coming  by  boat  to  New  Orleans,  when  neither  the  captain,  officers  nor 
crew  of  the  ship  were  charged;  Master  etc.  of  New  Orleans  v.  The  Martha 
J.  Ward,  14  La.  Ann.   289,  291,  holding  that   State   act  providing  for 
payment  of  fees  for  services  of  the  master  and  warden,  constitutional; 
Chilvers  v.  People,  11  Mich.  50,  sustaining  a  municipal  ordinance  imposing 
a  license  for  keeping  a  ferry  over  the  Detroit  River,  although  the  vessel 
had  a  coasting  license;  Marshal  v.  Grimes,  41  Miss.  34,  36,  holding  that 
St^ites  had  retained  the  power  of  establishing  and  regulating   ferries; 
Carroll  v.  Campbell,  108  Mo.  564,  17  S.  W.  887,  holding  the  grant  of  a 
ferry  privilege  by  city  council,  within  city  limits,  was  valid  though  the 
ferry  is  across  a  river  to  another  State;  Piscataqua  Bridge  v.  New  Hamp- 
shire Bridge,  7  N.  H.  63,  holding  State  has  power  to  grant  exclusive  right 
to  build  a  bridge  within  certain  limits  and  to  take  tolls;  Dover  v.  Ports- 
mouth Bridge,  17  N.  H.  229,  holding  grant  of  power  to  Congress  did  not 
operate  to  restrain  States  from  erecting  bridges  and  dams  if  no  actual 
legislation  of  Congress  was  contravened;  State  v.  Freeholders  of  Hudson, 
23  N.  J.  L.^09,  and  Freeholders  v.  State,  24  N.  J.  L.  728,  as  distinctly 
conceding  to  State  power  to  regulate  ferries  on  its  own  waters;  Steamboat 
Co.  V.  Livingstone,  3  Cow.  734,  as  to  effect  of  decision  in  principal  case; 
n— » 
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People  V.  Babcock,  11  Wend.  591,  holding  right  of  States  to  license  ferries 
within  their  limits  was  not  surrendered  to  national  government;  People 
V.  Rensselaer  etc.  R.  R.  Co.,  16  Wend.  133,  .30  Am.  Dec.  41,  and  Thompson 
V.  People,  23  Wend.  553,  holding  State  could  authorize  bridge  across  a 
navigable  stream  with  a  draw  to  allow  passage  of  vessels  engaged  in 
coasting  trade;  Langdon  v.  Mayor  etc.  of  New  York,  93  N.  Y.  166,  sustain- 
ing a  g^ant  by  the  city  of  part  of  its  waterfront. 

State  power  to  lay  taxes  for  internal  revenue  has  been  affirmed  in  the 
following  citations:  Passenger  Cases,  7  How.  550,  561,  12  L.  Ed.  814,  as 
to  a  tax  for  the  support  of  paupers;  People  v.  Naglee,  1  Cal.  236,  52  Am. 
Dec.  316,  holding  that  except  as  to  imports,  exports  and  tonnage,  power 
of  taxation  existed  in  States  as  sovereign  nations,  collecting  authorities; 
Norris  v.  City  of  Boston,  4  Met.  288,  as  to  a  law  prohibiting  the  landing 
of  aliens  without  payment  of  a  capitation  fee  for  the  support  of  foreign 
paupers;  Candler  v.  Mayor  etc.  of  N-ew  York,  1  Wend.  ^00,  sustaining  a 
bond  to  indemnify  the  mayoc^  etc.,  of  New  York  against  cost  of  main- 
tenance of  foreign  immigrants;  Commonwealth  v.  Philadelphia  &  R.  Ry. 
Co.,  62  Pa.  St.  292,  1  Am.  Rep.  403,  holding  law  of  1864,  imposing  a  ton- 
nage tax  on  transportation,  valid  as  solely  a  revenue  law;  Ex  parte  Asher, 
23  Tex.  App.  672,  5  S.  W.  96,  as  to  a  law  imposing  a  tax  on  commercial 
travelers. 

Legislation  concerning  railroads  has  been  sustained  in  the  following: 
Railroad  Co.  v.  Fuller,  17  Wall.  568,  21.  L.  Ed>  714,  Fuller  v.  Chicago  etc. 
R.  R.  Co.,  31  Iowa,  210,  sustaining  statute  of  Iowa  requiring  railroad  com- 
panies annually  to  fix  rates  of  its  fares  for  passengers  and  freight  as 
not  being  a  regulation  of  interstate  commerce;  dissenting  opinion  in 
Wabash  etc.  R.  R.  Co.  v.  Illinois,  118  U.  S.  584,  30  L.  Ed.  252,  7  Sup.  Ct. 
17,  States  may  legislate  on  regulation  of  railroads  in  the  matter  of  long 
and  short  haul  until  Congress  acted. 

Other  matters  in  which  the  competency  of  State  legislation  has  been 
affirmed  or  discussed  are  dealt  with  in  the  following  cases:  Passenger 
Cases,  7  How.  546,  558,  565,  12  L.  Ed.  812,  817,  820,  in  general  discussion 
as  to  State  powers  relating  to  local  taxation,  quarantine,  police,  importa- 
tion of  criminals  or  paupers,  immoral  prints  and  books,  poisons  and 
liquors;  Smith  v.  Maryland,  18  How.  74,  16  L.  Ed.  271,  State  law  regu- 
lating oyster  dredging;  dissenting  opinion  in  Tennessee  v.  Davis,  100 
U.  S.  301,  25  L.  Ed.  663,  Federal  courts  have  no  jurisdiction  on  the  re- 
moval from  a  State  court  of  a  trial  of  a  revenue  officer  for  murder  com- 
mitted in  the  course  of  his  employment;  Presser  v.  Illinois,  116  U.  S.  268, 
29  L.  Ed.  620,  6  Sup.  Ct.  586,  Stale  law  making  all  citizens  between  eighteen 
and  forty-five  subject  to  military  duty;  Kidd  v.  Pearson,  128  U.  S.  23, 
52  L.  Ed.  361,  9  Sup.  Ct.  11,  holding  that  State  legislation  may  affect 
commerce  without  regulating  it,  and  to  that  extent  is  lawful;  Covington 
etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct. 
1089,  collecting  authorities  on  concurrent  jurisdiction;  Sweatt  v.  Boston, 
H.  &  E.  R.  R.  Co.,  3  Cliff.  352,  5  N.  B.  R.  248,  Fed.  Cas.  13,684,  showing  that 
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the  States  and  the  United  States  are  independent  sovereignties,  and  hold- 
ing that  railroad  corporations  are  subject  to  control  of  Congress;  Corfield 
V.  Coryell,  4  Wash.  C.  C.  379,  Fed.  Cas.  3230,  law  of  New  Jersey  of  1820, 
as  to  oyster  fisheries;  Louisville  R.  R.  Co.  v.  Railroad  Commission  of 
Tennessee,  19  Fed.  713,  in  general  discussion  of  powers  of  State  to  legis- 
late as  to  commerce;  Preston  v.  Finley,  72  Fed.  858,  holding  that  news- 
papers were  subjects  of  commerce;  United  States  v.  Boyer,  85  Fed.  433, 
holding  that  legislation  as  to  completely  internal  commerce  of  a  State  is 
reserved  ioj  the  State;  State  v.  Harrub^  95  Ala.  188,  S6  Am.  St.  Rep.  203» 
15  Ii.  B.  A.  764,  10  South.  754,  discussing  limits  of  State  power,  holding 
that  an  oyster,  until  shelled,  was  not  an  article  of  interstate  commerce; 
Green  v.  City  of  Savannah,  6  Ga.  13,  holding  the  .city  could,  under  the 
State  laws,  regulate  the  planting  of  rice  within  its  corporate  limits;  State 
V.  Morris,  77  N.  C.  516,  statute  of  1875,  restraining  disposition  of  prop- 
erty of  corporation  by  lottery;  Frasher  v.  State,  3  Tex.  App.  274,  30  Am. 
Bep.  138,  holding  marriage  laws  were  the  subject  of  State,  not  Federal 
legislation. 

Applied  in  the  following  cases  in  which  incompetency  of  State  to  legis- 
late has  been  affirmed;  Passenger  Cases,  7  How.  396,  398,  405,  480,  503, 
504,  533,  534,  12  L.  Ed.  749,  750,  753,  784,  794,  795,  807,  holding  States 
had  no  power  to  impose  duties  on  imi>orts  or  exports ;  s.  c,  p.  463, 12  L.  Ed. 
778,  applying  the  rule  to  attempted  tax  on  passengers;  Foster  v.  New 
Orleans,  94  U.  S.  247,  24  L.  Ed.  123,  holding  Louisiana  statute  providing 
for  survey  by  master  and  wardens  of  New  Orleans,  exclusively  of  shii)S 
and  cargo  arriving  at  that  city,  void  as  a  regulation  of  commerce;  Hall 
▼.  De  Cuir,  95  U.  S.  488,  24  L.  Ed.  548,  holding  act  of  Louisiana,  requir-^ 
tag  transportation  companies  to  give  equal  rights  to  travelers  without 
distinction  of  race  or  color,  void,  as  a  regulation  of  interstate  commerce; 
Walling  V.  Michigan,  116  U.  S.  455,  29  L.  Ed.  694,  6  Sup.  Ct.  457,  law 
imposing  license  tax  on  nonresident  importers  of  liquors;  dissenting  opin- 
ion in  United  States  v.  Petersburg  Election  Judges,  1  Hughes,  507,  Fed. 
Cas.  16,036,  saying  Federal  courts  had  only  jurisdiction  to  protect  rights 
aceroing  from  citizenship  of  United  States;  £x  parte  Kinney,  3  Hughes, 
13,  Fed.  Cas.  7825,  holding-  that  privileges  of  citizens  as  of  States  and 
as  of  United  States  were  separate;  People  v.  Raymond,  34  Cal.  498,  State 
law  imposing  stamp  duty  on  passenger  contracts  void  as  a  regulation  of 
commerce;  Higgins  v.  Lime,  130  Mass.  3,  State  law  relating  to  inspection 
and  sale  of  lime  from  State  of  Maine  only,  held  unconstitutional;  State 
V.  CatshaU,  110  N.  C.  549,  16  L.  B.  A.  133,  15  S.  £.  264,  State  act  as  to 
bigamous  marriages  held  invalid;  In  re  Booth,  3  Wis.  125,  holding  that 
Congress  had  no  power  to  pass  the  fugitive  slave  act  of  1850. 

Distinguished  in  New  York  v.  Miln,  11  Pet.  133  (134),  135  9  L.  Ed.  660, 
661,  showing  that  State  act  requiring  report  from  master  of  ship  as  to 
passengers,  did  not  conflict  with  any  act  of  United  States  and  did  not 
concerning  navigation;  s.  c,  pp.  156,  161,  9  L.  Ed.  669,  671,  dissenting 
opinion.  New  York  statute  was,  in  fact,  a  regulation  of  commerce;  dis- 


j 


/ 


9  Wheat.  1-240  NOTES  ON  U.  S.  REPORTS.  36 

senting  opinion  in  Pennsylvania  v.  Bridge  Co.^  13  How.  584,  585,  586, 
587,  14  L.  Ed.  277,  278,  majority  holding  that  bridge  constructed  under 
State  law  over  the  Ohio  River  was  a  public  nuisance;  Gloucester  Ferry 
/  Co.  V.  Pennsylvania,  114  U.  S.  215,  29  L.  Ed.  166,  5  Sup.  Ct.  834,  holding 
that  ruling  of  principal  case  as  to  State  right  to  regulate  ferries  was 
confined  to  ferries  entirely  within  the  State;  Council  Bluffs  v.  EL  C.  etc. 
&  C.  B.  R.  R.  Co.,  45  Iowa,  354,  24  Am.  Rep.  783,  admitting  principle  but 
holding  not  applicable  to  State  law  attempting  to  regulate  interchange  of 
traffic  at  Council  Bluffs. 

^ongroBS,  In  exercising  its  granted  powers,  may  use  same  means  as  State 
In  exercising  one  of  its  reserved  powers;  bnt  State  act  does  not  derive  its 
authority  ftom  particular  power  granted  to  Congress,  but  from  some  other 
power  remaining  in  State;  in  conflict  with  congressional  legislation  it  yields  to 
latter. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Free- 
holders, 234  U.  S.  327,  58  L.  Ed.  1334,  34  Sup.  Ct.  821,  holding  State  could 
fix  rates  for  boundary  ferry,  subject"'to  power  of  Congress  over  interstate 
commerce;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  634,  56  L.  Ed.  58^  32 
Sup.  Ct.  340,  holding  Secretary  of  War  could  fix  harbor  lines  superseding 
those  fixed  by  States;  Chicago  etc.  Ry.  Co.  v.  United  States,  219  U.  S. 
497,  54  L.  Ed.  310,  31  Sup.  Ct.  272,  holding  und.er  act  of  June  29,  1906, 
carriers  could  not  accept  compensation  other  than  cash  for  interstate  trans- 
portation; Louisville  etc.  R.  Co.  v.  Mottley,  219  U.  S.  480,  84  L.  R.  A. 
(N.  S.)  671,  55  L.  Ed-  302,  31  Sup.  Ct.  265,  holding  after  act  of  June  29, 
1906,  carrier  could  not  issue  interstate  transportation  pursuant  to  prior 
pxisting  contract tn  compensation  for  injuries;  Chicago  etc.  Ry.  Co.  v.  State 
of  Arkansas,  219  U.  S.  463,  55  L.  Ed.  295,  31  Sup.  Ct.  275,  holding  State 
could  make  police  regulations  governing  equipment  of  interstate  trains  in 
absence  of  legislation  of  Congress;  Jacobson  v.  Massachusetts,  197  U.  S. 
25,  49  L.  Ed.  649,  25  Sup.  Ct.  358,  upliolding  Massachusetts  compulsory 
vaccination  act;  Dobbins  v.  Los  Angeles,  195  U.  S.  237,  49  L.  Ed.  175,  25 
Sup.  Ct.  18,  holding  void  municipal  ordinance  narrowing  limits  within 
which  gas-works  may  be  maintained,  so  as  to  include  property  purchased 
for  that  purpose;  Northern  Securities  Co.  v.  United  States,  193  U.  S.  348, 
48  L.  Ed.  704,  24  Sup.  Ct.  436,  upholding  enforcement  of  anti-trust  act 
by  Federal  decree  enjoining  corporation  organized  in  pursuance  of  com- 
bination of  stockholders  in  competing  interstate  railroads  from  exercising 
power  acquired  by  corporation  through  acquisition  of  stock;  Montgomery 
v.  Portland,  190  U.  8.  105,  47  L.  Ed,  970,  23  Sup.  Ct.  737,  holding  extension 
of  wharves  under  act  of  Congress  beyond  lines  established  by  local  law, 
within  limits  of  a  State  ceding  (75  Stats,  at  Large,  400,  c.  860),  cannot  be 
justified;  Compaguie  Francaise  etc.  v.  Board  of  Health.  186  U.  S.  388,  46 
L.  Ed.  1214,  22  Sup.  Ct.  815,  holding  La.  Acts  1898,  No.  192,  §  8,  providing 
State  board  of  health  may  exclude  healthy  person  from  entering  locality 
infected  with  contagious  disease,  is  constitutional;  Marienelli  y.  United 


<. 


37  GlbBONS  V.  OGDEN.  •    9  Wheat.  1-240 

Booking   Offices,  227  Fed.  169,  holding  right  of  State  to  tax  business 
monopoly  not  dependent  on  whether  it  was  subject  to  Sherman  act;  The 
Margaret  J.  San  ford,  203  Fed.  339,  holding  Federal  statute  regulating 
anehorage  of  vessels  in  navigable  channels  did  not  supersede  State  statute 
on  same  subject;  Union  Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  211, 
holding  void  Ark.  Sess.  Acts  1891,  p*  296,  requiring  negotiable  instruments 
taken  in  payment  of  patented  article  or  pa^nt  right  to  be  on  printed  form, 
and  to  state  for  what  they  were  given,  ind  providing  that  it  shall  apply 
only  to  dealers  in  patented  things ;  Southern  Express  Co.  v.  State,  188  Ala. 
471,  66  South.  121,  holding  State  prohibition  laws  not  in  conflict  with  Webb- 
Kenyon  act;  People  v.  California  Fish  Co.,  166  Cal.  600,  138  Pac.  89,  hold- 
ing right  of  United  States  to  fix  harbor  lines,  did  not  affect  power  of  State 
to  r^olate  tide-lands  and  waters  for  navigation  so  long  as  regulations 
did  not  conflict;  Western  Union  Tel.  Co.  v.  Superior  Court,  15  Cal.  App. 
687,  115  Pac.  1094,  holding  State  statute  could  not  affect  power  of  foreign 
telegraph  corporation  which  had  complied  with  United  States  law  to  exercise 
right  of  eminent  domain;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn.  364,  17^ 
Ann.  Gas.  324,  73  Atl.  759,  holding  void  act  of  Congress  of  1908,  giving' 
remedy  for  death  of  employee  of  interstate  railroad  as  attempt  to  change 
rules  established  by  States  for  descent  of  property;  Van  Winkle  v.  State, 
4  Boyce  (Del.),  Ann.  Gas.  1916D,  104,  604,  91  Atl.  396,  holding  State  statute 
prohibiting  shipment  of  liquor  to  prohibition  district  void  so  far  as  in 
conflict  with  Webb-Kenyon  act;  Postal  Telegraph-Cable  Co.  v.  Mayor  etc., 
139  Ga.  132,  Ann.  Gas.  1914A,  984,  76  S.  E.  747,  holding  city  ordinance 
taxing  telegraph  companies  void  as  unlawful  interference  with  interstate 
commerce;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  43,  100 
N.  E.  344,  upholding  State  statute  relating  to  equipment  of  cars  as  regu- 
lation additional  to  and  not  in  conflict  with  safety  appliance  act;  Louis«- 
ville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  184,  97  S.  W.  791, 
holding  statute  of  1903  prohibiting  discrimination  by  carriers  was  valid  exer- 
cise of  police  power  of  State ;  Cincinnati  etc.  R.  Co.  v.  Commonwealth,  126 
Ky.  666,  104  S.  W.  394,  holding  act  of  1906  controlled  as  to  shipment  of 
liqnor  to  point  outside  State,  and  thence  to  another  point  within  State  to 
evade  State  law ;  Allen  v.  Reed,  10  Okl.  123,  60  Pac.  788,  holding  void  act 
of  1893,  relating  to  change  of  county  seats  as  conflicting  with  act  of  Con- 
gress; dissenting  opinion  in  Howard  v.  Illinois  Central  R.  Co.,  207  U.  S. 
585,  52  L.  Ed.  824,  28  Sup.  Ct.  141,  majority  holding  Employers'  Liability 
Act  exceeded  jwwer  of  Congress  over  commerce;  dissenting  opinion  in 
Pabst  Brewing    Co.  v.  Crenshaw,  198  U.  S.  39,  49  L.  Ed.  984,  26  Sup.  Ct. 
552,  majority  upholding  State  statute  imposing  inspection  fee  on  malt 
liquors  imported  into  State,  as  being  enacted  within  powers  granted  by 
26  Stats.  313;  New  York  v.  Miln,  11  Pet.  137,  9  L.  Ed.  662,  holding,  as 
resulting  from  the  rule,  that  a  State  may  adopt  the  same  legislative  means 
as  Ck>ngress  but  must  not  conflict  with  its  laws ;  License  Cases,  5  How.  581, 
582,  583,  12  L.  Ed.  291,  292,  holding  that  the  principal  case  had  ruled  that 
States  might  make  regulations  affecting  commerce  subject  to  the  control 


9  Wheat.  1-240     .         NOTES  ON  U.  S.  REPORTS.  38 

of  Congress;  s.  c.,  p.  600,  12  L.  Ed.  299,  defining  the  limits  of  State  and 
Federal  powers  as  depending  on  the  condition  of  the  subject  matter  of  the 
r^ulation;  Passenger  Cases,  7  How.  553,  12  L.  Ed.  815,  holding  that  in 
case  of  conflicting  legislation  the  State,  being  the  granting  power,  must 
give  way;  Railroad  Co.  v.  Husen,  95  U.  S.  472,  24  L.  Ed.  530,  holding  that 
police  power  of  State  cannot  be  exercised  over  subject  confided  to  Con- 
gress exclusively  by  the  Constitution ;  Wisconsin  y.  Duluth,  96  U.  S.  387, 
24  L  Ed.  672,  holding  that  when  Congress  has  occupied  the  field  its  action 
is  conclusive  of  any  right  to  the  contrary  asserted  under  State  authority, 
collecting  cases ;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct. 
1096,  and  Robbins  v.  Shelby  District,  120  U.  S.  493,  30  L.  Ed.  696,  7  Sup.  Ct. 
594,  holding  principle  was  well  established  that  failure  of  Congress  to 
legislate  indicated  the  subject  should  be  left  free  except  as  to  matters  of 
local  concern  by  the  States ;  Sawrie  v.  Tennessee,  82  Fed.  619,  as  to  suprem- 
acy of  congressional  when  in  conflict  with  State  legislation;  Edwards  v. 
Pope,  3  Scam.  470,  affirming  powers  of  State  to  enact  general  or  special 
laws;  State  v.  Wiley,  4  Or.  188,  holding  that  when  only  part  of  a  statute 
is  unconstitutional  that  part  only  is  void;  Lake  Shore  etc.  R.  R.  Co.  v. 
Ohio,  173  U.  S.  298,  299,  43  L.  Ed.  707,  holding  State  law  requiring  stop- 
page of  trains  at  certain  places  for  a  time  sufficient  to  receive  and  let  off 
passengers,  not  repugnant  to  Constitution  in  the  absence  of  legislation  by 
Congress.  See  also  for  general  discussion  of  concurrent  subjects  of  State 
and  Federal  legislation,  Prigg  v.  Pennsylvania,  16  Pet.  655,  10  L.  Ed.  1104, 
License  Cases,  5  How.  625,  12  L.  Ed.  311 ,  Passenger  Cases,  7  How.  552, 
12  L.  Ed.  815,  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  12,  39  L.  Ed. 
329,  15  Sup.  Ct.  253,  defining  limits  of  State  and  Federal  jurisdiction; 
In  re  Rahrer,  140  U.  S.  556,  557,  85  L.  Ed.  574,  675,  11  Sup.  Ct.  867,  868, 
sustaining  act  making  liquors  imported  into  any  State  subject  to  local 
legislation  under  the  police  power;  United  States  v.  Addyston  Pipe  etc. 
Co.,  78  Fed.  722,  holding  the  anti-trust  act  could  not  affect  any  monopoly 
unless  it  directly  interfered  with  interstate  foreign  commerce;  Mitchell  v. 
Steelman,  8  Cal.  372,  holding  act  requiring  recording  of  ships'  mortgages 
overrode  the  State  statute  of  frauds;  Biaggs  v.  Light  Boats,  11  Allen,  160, 
holding  that  the  establishment  and  regulation  of  lighthouses  and  vessels 
belonging  exclusively  to  the  national  government;  Steamboat  Co.  v.  Living- 
stone, 3  Cow.  734,  showing  what  Congress  could  not  legislate  as  to  vessels 
sailing  only  between  ports  in  same  State;  Sinnot  v.  Davenport,  22  How. 
242,  16  L.  Ed.  247,  registration  of  steamboats  void,  being  also  required 
by  act  of  Congress ;  Henderson  v.  Mayor  of  N.  Y.,  92  U.  S.  272,  23  L.  Ed. 
549,  statutes  of  New  York  and  Louisiana  imposing  a  passenger  tax  payable 
by  master  of.  vessel,  void;  Morgan  v.  Louisiana,  118  U.  S.  464,  30  L.  Ed. 
241,  6  Sup.  Ct.  1119  (see  also  s.  c,  36  La.  Ann.  668),  quarantine  laws  valid 
until  Congress  acted;  Hennington  v.  Georgia,  163  U.  S.  314,  41  L.  Ed.  173, 
16  Sup.  Ct.  1092,  Sunday  law  valid  until  superseded  by  Congress ;  Railroad 
Co.  V.  New  York,  165  U.  S.  631,  41  L.  Ed.  854,  17  Sup.  Ct.  420,  law  regu- 
lating the  heating  of  steam  passenger  cars,  valid;  Missouri,  K  &  T.  R.  R. 
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Co.  V.  Haber,  169  U.  S.  626,  42  L.  Ed.  882,  18  Sup.  Ct.  493,  law  prohibiting 
importation  of  diseased  cattle  valid  and  not  overridden  by  the  animal 
industry  act  of  1844 ;  In  re  Brown,  4  Fed.  Gas.  335,  3  N.  B.  R.  255,  holding 
bankrupt  entitled  to  homestead  out  of  land  mortgaged  by  him  to  secure 
loan  made  before  claim;  Parrott's  Chinese  Case,  6  Sawy.  362,  1  Fed.  494, 
any  provisions  in  Constitution  or  laws  of  California  in  conflict  with  treaty 
with  China  void,  the  treaty-making  power  having  been  v/ested  in  the  na- 
tional government;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
418,  Fed.  Cas.  15,867,  as  to  erection  of  bridge  over  navigable  stream  wholly 
in  State,  over  which  Congress  had  not  legislated;  Pensacola  Tel.  Co.  v. 
Western  U.  Tel.  Co.,  2  Woods,  646,  Fed.  Cas.  10,960,  Florida  statute,  as  to 
exclusive  power  to  erect  telegraph  lines,  void  Jis  conflicting  with  congres- 
sional legislation;  Sawrie  v.  Tennessee,  82  Fed.  618,  law  prohibiting  im- 
portation for  sale  of  cigarettes,  void  as  regarded  original  packages; 
Williams  v.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374,  law  of  Florida  ex- 
empting State  owned  ships  from  half  pilotage,  void  as  in  conflict  with 
Revised  Statutes,  section  4237;  Howell  v.  State,  3  Gill,  28,  30,  arguendo, 
that  there  was  no  conflict  between  State  law  taxing  share  of  coasting  vessel 
owned  by  resident  in  State  and  act  of  Congress  under  which  the  vessel  was 
licensed ;  Norris  v.  City  of  Boston,  4  Met.  292,  law  imposing  capitation  tax 
on  foreign  immigrants  valid;  Rothermel  v.  Meyerle,  136  Pa.  St.  265,  9 
Is.  B.  A.  868,  20  Atl.  588,  if  law  of  State,  imposing  a  discriminating  license 
tax  on  residents  and  nonresidents  of  a  county  buying  produce  for  export, 
was  void  as  to  exports  from  State,  it  remained  good  as  to  remainder. 

Constttntlonal  restraint  on  congressional  legislation  is  exception  from 
power  to  regulate  commerce  and  classes  migration  or  voluntary  arrival  with 
Importation  or  involuntary  arrivals. 

Cited  in  Groves  v.  Slaughter,  15  Pet.  514,  10  L.  Ed.  824,  holding  that 
Congress  could  prohibit  importation  of  slaves  after  cesser  of  the  term  of 
restraint;  Passenger  Cases,  7  How.  490,  12  L.  Ed.  789,  holding  that  States 
could  pass  laws  restricting  pauper  immigration  (see  Norris  v.  City  of 
Boston,  4  Met.  288). 

Object  of  commerce  clause  in  Constitution  was  to  keep  commercial  inter- 
course among  States  free  from  all  invidious  and  partial  restraints. 

Cited  in  Mitchell  v.  Steelman,  8  Cal.  374,  applying  principle  to  sustain 
act  of  Congress  requiring  r^stry  of  ships*  mortgages. 

State  and  Federal  legislation  may  bear  upon  same  subject  matter;  if 
purposes  are  different  and  lead  to  no  conflict,  both  may  subsist  concurrently. 

Approved  in  Southern  Express  Co.  v.  State,  188  Ala.  473,  66  South.  122, 
holding  State  prohibition  afets  and  Webb-Kenyon  bill  were  not  in  conflict; 
Detroit  etc.  Ry.  Co.  v.  State,  82  Ohio  St.  72,  91  N.  E.  871,  holding  State 
statute  providing  for  automatic  couplers  was  valid  and  applied  to  train 
eng^aged  in  interstate  traffic;  Passenger  Cases,  7  How.  540,  553,  561,  12 
L.  Ed.  810,  815,  819,  to  a  poll  tax  on  passengei*s  under  New  York  statute; 
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Missouri,  K.  &  T.  Ry.  Co.  t.  Haber,  169  U.  S.  627,  42  L.  £d.  883, 18  Sup.  Ct. 
494,  holding  Kansas  law  prohibiting  importation  of  diseased  cattle  not  in 
conflict  with  any  r^nlation  of  Congress;  The  Wave  v.  Hyer,  2  Paine,  148, 
Fed.  Cas.  17^00,  holding  tribunal  for  enforcement  of  a  law  accompanied 
the  power  to  make  the  law;  Worsley  v.  New  Orleans,  9  Rob.  (La.)  333, 
41  Am.  Dec.  835,  sustaining  city  wharfage  dues  for  use  of  city  wharves 
both  on  imports  and  exports;  Cannon  v.  New  Orleans,  27  La.  Ann.  18, 
sustaining  city  ordinance  imposing  levy  and  wharfage  due  on  all  steam- 
boats mooring  or  landing  in  port  of  New  Orleans ;  Morgan  etc.  S.  S.  Co.  v. 
Board  of  Health,  36  La.  Ann.  669,  holding  State  could  enact  quarantine 
laws  and  impose  fees  for  carrying  them  into  execution;  but  in  Sawrie  v. 
Tennessee,  82  Fed.  622,  it  was  held  that  State  law  prohibiting  importation 
for  sale  of  cigarettes  in  original  packages  could  not  be  upheld  as  a  quaran- 
tine or  inspec^tion  law. 

Where  cause  has  been  remanded  and  State  court  declines  to  carry  Into 
effect  mandate  of  Supreme  Court,  latter  will  proceed  to  final  decision. 

Cited  as  instance  of  final  decree  entered  in  Supreme  Court  in  Tyler  v. 
Magwirc,  17  WaU.  291,  21  L.  Ed.  586. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  B.  0. 
185. 

Miscellaneous.  Cited  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of 
Chosen  Freeholders,  234  U.  S.  322,  58  L.  Ed.  1332,  34  Sup.  Ct.  821,  referring 
to  cases  cited  by  counsel  in  principal  case ;  Hill  v.  City  of  St.  Louis,  159  Mo. 
171,  60  S.  W.  119,  holding  under  St.  Louis  city  charter  relating  to  pay- 
ment for  construction  of  sewers,  the  city  had  power  to  enact  ordinance 
prohibiting  connection  with  sewers  by  owners  until  sewer  assessments 
were  p^d ;  Coyle  v.  Smith,  28  Okl.  219, 113  Pac.  983,  to  point  that  Congress 
alone  was  vested  with  power  to  admit  new  States,  while  people  have  only 
power  to  accept  or  reject  proposals;  dissenting  opinion  in  Qibbs  v.  Gibbs, 

26  Utah,  408,  73  Pac.  650,  majority  holding  District  Court  of  county  in 
which  plaintiff  resided  had  jurisdiction  of  suit  for  divorce  on  ground  of 
adultery  committed  in  another  county,  and  defendent's  failure  to  object 
to  venue  was  waiver  of  objection  to  jurisdiction;  Passenger  Cases,  7  How. 
488,  558,  12  L.  Ed.  788,  817,  showing  that  difference  between  the  States  on 
questions  of  import  duties  had  mainly  led  to  the  Constitution ;  State  Freight 
Tax  Case,  15  Wall.  279,  21  L.  Ed.  163,  apparently  as  authority  for  saying 
that  power  to  regulate  commerce  lay  exclusively  with  Congress;  United 
States  V.  Reese,  92  U.  S.  253,  23  L.  Ed.  577,  as  having  held  that  it  belongs 
to  Congress  to  determine  whether  the  necessity  has  arisen  which  calls  for 
its  action,  collecting  authorities;  Hall  v.  De  Cuir,  95  U.  S.  514,  24  L.  Ed. 
557,  doctrines  in  principal  case,  and  in  Willson  v.  Blackbird  Co.,  2  Pet. 
245,  7  L.  Ed.  412,  entirely  distinct;  United  States  v.  Harris,  106  U.  S.  636, 

27  L.  Ed.  292,  1  Sup.  Ct.  606,  saying  that  the  United  States  government 
was  one  of  delegated^  limited  and  enumerated  powers,  and  every  valid  act 
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of  Congress  must  be  warranted  by  the  Constitution;  People  v.  Compagnio 
Gen.  Trans-Atlantique,  107  U.  S.  61,  27  L.  Ed.  884,  2  Sup.  Ct.  89,  and 
Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  334,  43  L.  Ed.  720,  referring  to 
argument  of  counsel ;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  / 
661,  29  L.  Ed.  520,  6  Sup.  Ct.  258,  as  to  extent  of  police  power ;  Bowman  v. 
Chicago  Ry.  Co.,  126  U.  S.  490,  81  L.  Ed.  708,  8  Sup.  Ct.  701  and  Kidd  v. 
Pearson,  128  U.  S.  16,  82  L.  Ed.  349,  9  Sup.  Ct.  8,  in  general  discussion 
defining  limit  between  State  and  Federal  legislative  powers,  and  saying 
the  general  principles  were  laid  down  in  principal  case;  Leisy  v.  Hardin, 
135  U.  S.  125,  34  L.  Ed.  138,  10  Sup.  Ct.  690,  saying  that  when  the  line 
between  State  and  Federal  x>ower8  was  defined  accommodation  to  it  could 
readily  be  found  in  candid  co-operation  for  general  good;  United  States  ^ 
V.  E.  C.  Knight  Co.,  156  U.  S.  15,  39  L.  Ed.  330,  15  Sup.  Ct.  255,  referred 
to  as  giving  instance  where  State  law  interfered  with  interstate  or  inter- 
national commerce;  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  45,  39 
L.  Ed.  341,  15  Sup.  Ct.  266,  in  general  discussion  as  to  difficulties  suggested 
in  construing  the  Constitution;  The  Sloop  Merchant,  Abb.  Adm.  8,  Fed. 
Cas.  9434,  holding  an  authorized  regulation  of  the  Supreme  Court  was  com- 
plete and  exclusive,  inhibiting  what  it  did  not  allow  as  well<fts  governing 
what  was  fixed;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  500, 
Fed.  Cas.  15,867,  holding  that  for  stoppage  of  a  navigable  stream  belowi  a 
port  of  entry  redress  seemed  obtainable  both  in  State  and  Federal  courts; 
State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  264;  Fed.  Cas..  8541,  saying  . 
that  the  authority  of  Federal  Constitution  was  the  supreme  law ;  Schandler 
Bottling  Co.  V.  Welch,  42  Fed.  565,  saying  laws  under  the  United  States 
Constitution  were  sjipreme;  United  States  v.  Boyer,  85  Fed.  434,  in  general 
discussion;  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  787,  holding  that  barge 
being  engaged  in  maritime  service  was  subject  to  maritime  law;  Van  Sant-  ^ 
wood  v.  The  J.  B.  Cole,  28  Fed.  Cas.  1077,  holding  contract  of  affreight- 
ment subject  to  Federal  jurisdiction  whether  vessel  propelled  by  its  own 
power  or  by  tow ;  Steamboat  etc.  v.  Richards,  9  Ind.  528,  holding  that  State 
had  power  to  create  domestic  lien  on  vessels,  but  that  it  did  not  extend  to 
contracts  made  and  broken  outside  the  State ;  Kershaw  v.  Kelsey,  100  Mass. 
577,  97  Am.  Dec.  139,  1  Am.  Rep.  156,  showing  that  commercial  clause  of 
Constitution  did  not  affect  private  contract  between  citizen  of  State  in 
rebellion  and  citizen  of  loyal  State  relating  to  matters  wholly  within  State 
of  former;  Fifield  v.  Close,  15  Mich.  508,  holding  act  of  Congress  imposing 
stamp  duty  on  process  in  State  courts  unconstitutional ;  Seawell  v.  K.  C.  etc. 
Ry.  Co.,  119  Mo.  235, 24  S.  W.  1004,  in  general  discussion,  as  to  extent  of  con- 
gressional powers  over  traffic  between  points  in  same  State,  but  in  course  of 
transit  passing  out;  State  v.  St.  Louis,  145  Mo.  584,  42  L.  R.  A.  125,  46 
S.  W-  991,  separate  opinion,  arguendo,  that  city  having  power  to  regulate 
the  use  of  its  streets  by  the  National  Subway  Company  could  pass 
ordinances  providing  for  laying  wires  underground;  Jack  v.  Martin,  14  \ 

Wend.  532,  as  to  general  laws  of  Congress  on  fugitive  slaves;  dissenting 
opinion  in  Boston  etc.  R.  Hi.  Co.  v.  New  York  etc.  R.  R.  Co.,  13  R.  I.  284| 
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as  instlince  of  grant  of  exclusive  privileges  by  State  without  giving  power 
of  eminent  domain;  Ex  parte  Rodriguez,  39  Tex.  767,  holding  that  State 
and  Federal  courts  had  always  exercised  the  power  to  determine  the  valid- 
ity and  constitutionality  of  laws;  Ex  parte  Romanes,  1  Utah,  24,  in  con- 
sidering the  power  of  State  to  arrest  and  remove  criminals;  Ai'benz  v. 
Wheeling  &  H.  R.  R.,  33  W.  Va.  7,  5  L.  R.  A.  375,  10  S.  E.  16,  to  point  that 
every  grant  of  power  carried  with  it  such  incidental  powers  as  were  re- 
quisite to  its  exercise,  applying  rule  to  power  of  a  railroad  company  to 
construct  its  line  along  a  public  street  in  a  cutting.  Distinguished  in 
Morgan  v.  Parham,  16  Wall.  475,  21  L.  Ed.  304,  as  not  in  point  on  a  ques- 
tion of  right  of  State  to  tax  as  personal  property,  a  vessel,  owned  and 
taxed  in  another  State,  but  enrolled  in  taxing  State;  Camden  &  A.  Ry.  Co. 
V.  Briggs,  22  N.  J.  L.  651,  as  having  no  applicability  to  case  of  a  State 
chartering  a  company  to  navigate  its  own  waters;  Tyack  v.3romley,  4  Edw. 
Ch.  273,  s.  c,  1  Barb.  Ch.  534,  holding  decision  did  not  reach  the  point 
of  chancery  jurisdiction  to  sustain  by  injunction  a  supposed  valid  right. 

9  Wheat.  241-325,  6  L.  Ed.  81,  EISK  V.  SMITH. 

To  maintain  tlie  title  the  possession  must  be  adverse. 
Cited  in  Armstrong  v.  Morrill,  14  Wall.  146,  20  L.  Ed.  772,  holding  that 
a  statute  forfeiting  the  lands  of  original  holder  for  nonpayment  of  taxes 
biteke  the  continuity  of  an  adverse  possession;  Nelson  v.  City  of  Madison, 
3  Hiss.  254,  Fed.  Cas.  10,110,  applied  to  dedication  of  land  for  a  public 
street,  collecting  and  reviewing  authorities;  Roberts  v.  Pillow,  1  Hempst. 
634,  Fed.  Cas.  11,909,  and  Gilmer  v.  Billings,  55  Fed.  778,  where  same  prin- 
ciple applied  to  holding  of  corporate  stock;  Farmer* v.  Eslava,  11  Ala. 
1043,  holding  further  that  such  title  also  gives  a  right  of  entry  in  eject- 
ment; Ringo  V.  Woodruff,  43  Ark.  485,  in  support  of  ruling  that  a  mort- 
gagee's right  of  recovery  of  mortgaged  premises  is  barred  by  adver6e 
possession  for  statutory  period;  Hart  v.  Bostwick,  14  Fla.  178,  holding  ad- 
verse possession  good  defense  to  ejectment;  Coogler  v.  Rogers,  25  Fla.  877, 
7  South.  395,  holding  that  in  Florida  the  doctrine  was  to  be  taken  strictly 
and  required  clear  and  positive  proof;  Mettler  v.  Miller,  129  111.  641,  22 
N.  E.  532,  and  Dewey  v.  McLain,  7  Kan.  131,  12  Am.  Rep.  420,  holding 
the  possession  of  land  by  a  tenant  for  life  or  his  vendee  cannot  be  adverse 
to  that  of  remainderman  or  reversioner;  Maple  v.  Stevenson,  122  Ind.  370, 
23  N.  E.  854,  further  defining  elements  of  adverse  possession;  Story  v. 
Saunders,  8  Humph.  670,  holding  that  possession  of  a  tenant  in  common  is 
ordinarily  not  adverse ;  Sydnor  v.  Palmer,  29  Wis.  252,  applying  rule ;  Pease 
v.  Lawson,  33  Mo.  42,  to  effect  that  claim  to  be  adverse  must  be  under  claim 
of  title  hostile  to  right  of  true  owner. 

A  possession  permissiTe  and  entirely  consistent  with  title  of  another 
cannot  bar  that  title. 

Approved  in  District  of  Columbia  v.  Robinson,  180  U.  S.  100,  45  L.  Ed. 
445,  21  Sup.  Ct.  286,  holding  mere  use  of  land  for  public  .highway  is  not 


43  KIRK  V.  SMITH.  9  Wheat.  241-326 

sufficient  to  constitute  the  road  a  highway  unless  the  use  is  adverse  to 
owner  and  not  permissive;  Southern  Cal.  R.  Co.  v.  Slauson,  6  Cal.  Unrep. 
876,  68  Pac.  108,  holding  railroad  going  into  possession  of  land  for  right 
of  way  under  agreement  to  build  stations  did  not  hold  land  adversely,  stations 
not  having  been  built;  McClenahan  v.  Stevenson,  118  Iowa,  110,  91  N.  W. 
927,  holding  where  defendant  entered  into  possession  by  permission,  and 
correspondence  showed  that  possession  was  permissive,  and  in  order  to 
settle  their  rights  accepted  a  lease  without  claiming  ownership,  the  posses- 
sion was  not  adverse;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Conlon,  62  Kan.  421, 
63  Pac.  433,  holding  where  railroad  constructed  crossing  over  its  tracks 
and  pnt  gates  in  its  fences  for  benefit  of  land  owner  so  situated,  who  used 
the  same  for  fifteen  years,  the  land  owner  was  mere  licensee ;  Jasper  Tp.  v. 
Martin,  161  Mich.  341,  137  Am.  St.  Rep.  608,  12Q  N.  W.  439,  holding  town- 
ship entering  under  lease  with  covenant  to  pay  rent  of  one  dollar  for 
time  it  should  be  used  for  township  purposes  did  not  hold  adversely; 
Gates  V.  Sebald,  180  Mich.  683,  147  N.  W,  482,  ho4ding  agreement  by 
partners  on  division  of  property  to  use  stairway  in  common  created  ease- 
ment, and  neither  party  could  gain  title  by  adverse  possession ;  Jennings  v. 
Brown,  20  Okl.  302,  94  Pac.  660,  holding  possession  under  parol  agreement 
to  purchase -was  not  adverse;  Yeager  v.  Woodruff,  17  Utah,  369,  63  Pac. 
1046,  holding  where  lands  adjoined  and  one  owner  permitted  the  other 
owner  to  extend  a  ditch  over  his  land  and  take  water  therefrom,  the  right 
was  permissive  and  might  be  revoked  at  any  time;  Crosier  v.  Brown,  66 
W.  Va,  277,  25  L.  R.  A.  (N.  S.)  174,  66  S.  E.  328,  holding  permissive  use  of 
casement  not  adverse ;  Meyer  v.  Hope,  101  Wis.  127,  77  N.  W.  721,  holding 
in  ejectment,  where  evidence  showed  defendant  went  into  possession  with 
consent  of  claimant's  intestate,  but  later  mortgaged  premises,  and  intestate 
witnessed  same,  the  defendant  held  by  hostile  title;  N.  0.  etc.  R.  R.  Co.  v. 
Jones,  68  Ala.  66,  holding  that  mere  permissive  enjoyment  of  land  or 
easement  thereon  did  not  confer  any  adverse  right ;  Alexander  v.  Wheeler,  69 
Ala.  341,  holding  that  possession,  permissive  in  inception,  could  only  become 
adverse  by  clear,  open  and  continuous  assertion  of  hostile  title;  Toy  v. 
Wellborn,  112  Ala.  167,  20  Sotith.  606,  holding  that  registration  of  tax  deed, 
vaguely  describing  the  property,  could  not  convert  permissive  into  adverse 
possession;  Coogler  v.  Rogers,  26  Fla.  880,  7  South.  396,  applying  rule 
to  e&se  of  cotenancy  holding  there  must  be  an  ouster  by  one  or  the  other 
before  ejectment  would  lie;  Spalding  v.  Gri^,  4  Ga.  87,  collecting  author- 
ities and  applying  principle;  Allen  v.  Smith,  6  Blackf.  628;  holding  that 
instnunents  not  purporting  to  convey  title  cannot  be  foundation  for  adverse 
possession ;  Brooks  v.  Riding,  46  Ind.  22,  holding  unintentional  inclosure  of 
land  part  of  public  street,  but  not  actually  in  public  use,  equivalent  to  per- 
missive jjossession ;  Union  Pac.  Ry.  Co.  v.  Kindred,  43  Kan.  136,  23  Pac.  112, 
holding  cultivation  and  inclosure  of  part  of  railway  right  of  way  only 
p«»rmissrve;  ArmfftTOng  v.  Risteau,  6  Md.  279,  69  Am.  Dec.  128,  holding  acts 
of  ownership  committed  with  consent  of  real  owner,  not  sufficient  to  found 
title  by  possession;  Walsh  v.  Mclntire,  68  Md.  418,  13  Atl.  361^  holding 
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acts  of  agent  in  charge  we^c  always  referable  to  the  permission  under 
which  he  originally  entered;  Benson  v.  Stewart,  30  Miss.  55,  that  entry 
by  purchaser  before  payment  was  not  adverse;  Lane  v.  Kennedy,  13  Ohio 
St.  48,  holding  occupation  of  part  of  street  with  recognition  of  ultimate 
right  of  public. not  adverse;  Clarke  v.  McClure,  10  Gratt.  310,  holding  x)os- 
session  originally  permissive,  cannot  become  adverse  except  by  a  disclaimer, 
the  assertion  of  an  adverse  title  and  notice;  Teager  v.  Woodruff,  53  Pac. 
1046,  holding  construction  and  use  of  water  ditch  for  eight  years  on  an- 
other's land,  permissive;  Brown  v.  Huey,  103  Ga.  450,  holding  vendee's 
possession  under  bond  for  a  title,  permissive  merely ;  Pitzer  v.  Bums,  7 
W.  Va.  74,  applying  rule  to  grantor  of  a  trust  deed  remaining  in  possession; 
Hudson  v.  Putney,  14  W.  Va.  576,  holding  a  patent  procured  by  a  tenant 
in  conunon  could  not  make  his  possession  adverse;  Potts  v.  Coleman,  67 
Ala.  228,  holding  distinct  recognition  of  another  title  an  estoppel. 

Distinguished  in  Fountain  v.  Lewiston  Nat.  Bank.  11  Idaho,  467,  83  Pac. 
509,  where  person  .^wing  bank  principal  and  interest  on  overdue  mortgage 
gave  deed  of  premises  to  bank  and  took  option  contract  to  repurchase, 
possession  of  bank  was  adverse;  Fain  v.  Garthwright,  5  Ga.  17,  holding 
that  ruling  was  limited  to  executory  contracts  for  proprietary  lands  of 
the  State;  Meyer  v.  Hope,  77  N.  W,  721,  holding  permissive  entry  on  land 
raises  no  conclusive  presumption  of  permissive  occupation  and  that  holding 
had  become  adverse  by  execution  of  mortgage  witnessed  by  ousted  party. 

Necessity  for  color  of  title,  not  ■  expressly  made  a  condition  by  statute, 
in  adverse  i>ossession.    Note,  15  L.  R.  A.  (N.  S.)  1195. 

Original  charter  of  Pennsylvania  empowered  William  Penn  to  create 
manors  witliont  restriction  to  lands  which  were  vacant  at  time. 

Cited  as  an  instance  of  a  grant  conferring  power  to  grant  lands  to^be 
held  of  himself  as  mesne  lord  in  People  v.  Van  Rensselaer,  9  N.  T.  336. 

The  Pennsylvania  statute  of  1706  is  not  retrospective,  and  did  not  havtf 
the  effect  of  an  act  of  limitations.  / 

Cited  approvingly  in  Eakin  v.  Raub,  12  Sei^.  &  R.  369. 

Power  of  State  to  coniiscate  property  of  subjects  of  enemy  is  absolate 
and  includes  power  to  do  it  partially  or  conditionally. 

Cited  in  Beime  v.  Brown,  4  W.  Va.  79,  as  one  of  rights  of  war;  and  to 
same  point  in  Ex  parte  Quarrier  and  Fitzhugh,  4  W.  Va.  218. 

Abandonment  of  highway  by  nonuser,  or  otherwise  than  by  act  of 
authorities.     Note,  26  L.  R.  A.  453. 

Miscellaneous.  Cited,  but  not  in  point,  Hackett  v.  Maxey,  134  Ind.  190, 
19  L.  R.  A.  381,  33  N.  E.  360. 
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9  Wheat.  325-353,  6  L^  Ed.  101,  TATLOB  v.  MASON. 

Devise  to  parties  In  succession,  npon  condition  that  devisee  change  Ms 
name,  etc.,  creates  immediate  estate  on  condition  subsequent,  liable  to  be 
divested  on  nonperformance  of  condition. 

Approved  in  Green  v.  Gordon,  38  App.  D.  C.  455,  456,  applying  rule  in 
eonstruing  terms  of  similar  will;  Crumpha  v.  Barfield  &  Wilfeon  Co.,  114 
Ga.  573,  40  S.  E.  810,  holding  where  property  was  devised  to  a  daughter 
to  hold  as  long  as  she  desired,  and  when  dissatisfied  the  property  should 
revert,  a  holding  for  thirteen  years  was  election  to  accept  the  fee;  Smith 
V.  Smith,  64  Neb.  568,  90  N.  W.  562,  holding  that  devise  upon  condition 
that  devisee  should  be  baptized  under  and  maintain  certain  name  was  not 
complied  with  by  being  baptized  and  not  maintaining  the  name;  Webster 
V.  Cooper,  14  How.  501^  14  L.  Ed.  516,  condition  being  that  devisee,  on 
coming  into  possession,  should  take  testator's  name;  Jenkins  v.  Merritt, 
17  Fla.  322,  as  to  a  pecuniary  legacy  the  income  to  be  paid  to  two  benefi- 
ciaries while  they  resided  together;  Rogan  v.  Walker,  1  Wis.  562,  holding 
that  condition  for  cesser  of  an  estate  for  failure  td  perform  obligations  of 
bond  was  subsequent. 

Conditions  precedent  and  subsequent — ^Impossibility  of  performance. 
Note,  70  Am.  St.  Rep.  834. 

Katiire  of  condition  most  be  determined  by  Intention  ^of  testator  and 
flonglit  in  vrill. 

Cited  in  Jackson  v.  Berry,  8  N.  J.  L.  242,  holding  there  are  no  technical 
words  to  distinguish  the  two  classes  of  conditions. 

Where  condition  depends  on  will  of  devisee,  failure  to  perform  is  equiva- 
lent to  a  refusal. 

Cited  in  Den  y.  Hance,  11  N.  J.  L.  251,  to  a  devise  to  become  void  on 
refusal  of  devisee  to  convey  part  of  property  as  directed. 

Where  condition  is  to  be  performed  before  devisee  has  possession,  but  Is 
coupled  with  condition  subsequent,  both  conditions  are  subsequent. 

Cited  as  an  instance  of  condition  precedent  in  Den  v.  Messenger,  33 
N.  J.  L.  505. 

Condition  that  devisee  in  fee  shall  not  make  any  change,  relative  to  prop- 
erty, in  Mb  life  is  void. 

Cited  in  Hardy  v.  GaUoway,  111  N.  C.  523,  32  Am.  St.  Rep.  829,  15  S.  E. 
890,  as  instance  of  a  condition  void  as  a  restraint  on  alienation. 

Restraints  on  alienation.    Note,  57  Am.  Dec,  489. 

MiBcelianeous.  Cited  in  Virginia  etc.  Wheel  Co.  v.  Harris,  103  Va.  714, 
49  S.  £.  993,  construing  averment  that  master  promised  to  repair  machinery 
but  failed  and  ** refused"  to  do  so;  not  in  point  in  Georgia  T.  &  T.  Co.  v. 
Oliver,  1  Ga.  40,  Lampley  v.  Scott,  24  Miss.  534,  Tompkins  v.  Saltmarsh, 
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14  Serg  &  R.  281,  and  Green  v.  Dyersbiug,  2  Flipp.  ASR^  Fed.  Cas.  5756, 
as  to  dependent  and  independent  covenants  of  a  contract. 

9  Wheat.  354-^1,  6  L.  Ed.  I99,  McGEERY  T.  SOMEBVILI.E. 

Under  acts  11  and  12  William  m,  chapter  6,  titie  cannot  be  acquired  hy 
heirsUp  through  alien  ancestor,  if  living,  as,  at  common  law,  that  ancestor 
would,  hut  for  bis  alienage,  be  heir. 

Cited  and  applying  the  common-law  rule  in  Levy  v.  McCartee,  6  Pet.  115, 

8  L.  Ed.  339,  to  descent  in  New  York,  where  statute  of  William  III  was 
not  in  force;  McKinney  v.  Saviego,  18  How.  239,  15  L.  Ed.  367,  showing 
that  rule  of  descent  in  Texas  followed  statute  of  William  III;  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  661,  662,  42  L.  Ed.  895, 18  Sup.  Ct.  462, 
and  Lynch  v.  Clarke,  1  Sand.  Ch.  670,  as  having  assumed  that  children  of 
alien  parentage,  but  bom  in  the  United  States,  were  citizens;  Dixon  v. 
Walker,  30  Fed.  Cas.  1077,  case  of  descent  in  District  of  Columbia,  where 
statute  of  William  III  is  in  force;  Bartlett  v.  Morris,  9  Port.  271,  holding 
that  same  rules  of  interpretation  applied  to  private  as  to  public  statutes; 
Purenes  v.  Mickelson,  86  Iowa,  612,  53  N.  W.  418,  as  governing  law  of 
inheritance  in  Iowa;  as  not  in  conflict  with  Orr  v.  Hodgson^  4  Wheat.  453, 
4  L.  Ed.  613,  in  Jackson  v.  Green,  7  Wend.  340;  People  v.  Irvin,  21  Wend. 
130,  in  interpreting  New  York  statute  which  agreed  with  11  and  12  William 
III;  Wright  v.  Methodist  Episcopal  Church,  1  Hoff.  Ch.  266,  as  having 
settled  the  law  decisively;  McLean  v.  Swanton,  13  N.  Y.  539,  as  that  there 
was  no  material  difference  between  statute  of  New  York  and  11  and  12 
William  IIL 

Doubted  and  distinguished  in  Sullivan  v.  Burnett,  105  U.  S.  340,  341, 
26  L.  Ed.  1126,  suggesting  that  the  English  statute  had  not  been  correctly 
quoted  and  that  the  ruling  did  not  apply  to  Missouri. 

Effect  of  State  statutes  and  Constitutions  upon  inheritance  .through 
alien.    Note,  31  L.  R.  A.  150. 

Alien's  righi  to  inherit.    Note,  31  L.  R.  A,  177. 

Miscellaneous.  Cited,  but  not  in  point,  in  Campbell's  Case,  2  Bland  Ch. 
237,  20  Am.  Dec.  378. 

9  Wheat.  362-380,  6  I«.  Ed.  Ill,  THE  APOLLON. 

Prohahle  cause  is  not  matter  of  defense  In  municipal  setzure  in  admiralty, 
except  where  so  made  by  statute. 

Cited  in  Averill  v.  Smith,  17  Wall.  93,  94,  21  L.  Ed.  617,  intimating  that 
court  in  principal  case  referred  to  section  89  of  collection  act  as  in  point; 
Stacey  v.  Emery,  97  U.  S.  643,  24  L.  Ed.  1035,  holding  that  certificate  given 
under  section  89  extended  to  party  directing  the  seizure;  Smith  v.  Averill, 
7  Blatchf.  31,  Fed.  Cas.  13,007,  where  certificate  had  been  given  under 
statute;  United  States  v.  Reindeer,  27  Fed.  Cas.  768,  holding  that  if  certifi- 
cate is  refused,  the  party  seizing  is  liable  in  damages;  Williams  y.  Delano, 
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155  Mass.  14,  28  N.  E.  1123,  holding  that  where  seizure  is  made  as  provided 
by  statute,  the  party  seizing  is  not  liable  to  an  action  at  law. 

Distinguished  in  The  Palmyra,  12  Wheat.  17,  6  L.  Ed.  536,  holding  it  not 
decided  that  in  maritime  torts  generally,  probable  cause  might  not  be  a 
defense. 

Probable  cause  is  defen89  in  case  of  capture  Jure  belli,  exempts  captors 
ftom  damages  and,  if  strong  enough,  gives  them  costs  and  expenses. 

Approved  in  The  Olinde  Rodrigues,  174  U.  S.  536,  43  L.  Ed.  1076,  19 
Sap.  Ct.  862,  holding  in  prize  cause  spoliation  of  papers  is  probable  cause 
for  capture;  The  Thompson,  3  Wall.  162,  18  L.  Ed.  57,  case  of  seizure  of 
ship  during  Rebellion ;  The  Ship  La  Manche,  2  Sprague,  216,  Fed.  Cas.  8004, 
holding  that  if  case  be  one  of  further  proof  there  is  probable  cauBe. 

One  natton  cannot  seize  vessels  for  offenses  against  its  own  laws  in  ports 
of  another. 

Approved  in  Rundell  v.  La  Compagnie  Generale  Transatlantique,  100  Fed. 
660,  holding  United  States  Court  of  Admiralty  ca,!!  entertain  suit  for  dam- 
ages and  apply  French  law  when  libelant's  intestate  was  drowned  on  tlie 
high  seas  by  collision,  while  sailing  under  French,  flag;  dissenting  opinion 
in  Crapo  v.  Kelly,  16  Wall.  633,  21  L.  Ed.  439,  arguendo;  dissenting  opinion 
in  United  States  v.  Erie  Ry.  Co.,  106  U.  S.  335,  27  L.  Ed.  155,  1  Sup.  Ct. 
232,  on  question  whether  United  States  could  tax  bonds  of  nonresident 
aliens;  Brown  v.  Duchesne,  2  Curt.  373,  Fed.  Cas.  2004,  as  instance  of 
unlawful  seizure;  People  v.  McLeod,  25  Wend.  590,  1  Hill,  424,  37  Am. 
Dec.  353,  applying  ruling  to  arrest  of  a  fof'eign  subject  for  offense  com- 
mitted in  territorial  waters. 

Jurisdiction  of  prosecution  for  homicide  where  act  occurs  in  one  state 
or  country  and  death  in  another.    Note,  Ann.  Oas.  1913E,  469. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  267. 

Phrases  in  municipal  laws  must  always  be  restricted  in  construction  to 
places  and  persons  upon  whom  legislature  has  authority  and  Jurisdiction. 

Distinguished  in  Green  v.  State,  66  Ala.  44,  41  Am.  Rep.  745,  holding 
reasoning  not  applicable  where  crinle  is  perpetrated  partly  in  one  State 
and  partly  in 'another;  Ex  parte  McNeeley,  36  W.  Va.  92,  32  Am.  St.  Rep. 
888,  14  S.  E.  438,  holding  crime  committed  in  one  country  cannot,  by  legis- 
lative fiction,  be  considered  an  offense  in  another. 

When  boundary  hetween  two  nations  runs  along  middle  of  river,  whole 
river  is  common  to  both  for  purposes  of  navigation. 

Approved  in  United  States  v.  Rio  Grande  Irr.  Co.,  174  U.  S.  697,  43 
Ik  Ed.  1139,  19  Sup.  Ct.  773,  holding  District  Court  of  New  Mexico  cannot 
take  judicial  notice  that  Rio  Grande  River  is  non-navigable  in  New  Mexico ; 
State  V.  Muncie  Pulp,  119  Tenn.  94,  104  S.  W.  449,  applying  rule  to  river  < 
forming  boundary  betweeli  States^  dissenting  opinion  in  United  States  v. 
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Rodgers,  150  U.  S.  272,  37  L.  Ed.  1079,  14  Sup.  Ct.  118,  open  waters  of 
Great  Lakes  not  "high  seas";  The  Atlantic,  1  Ware,  122,  Fed.  Cas.  621, 
applying  rule  to  waters  separating  the  United  States  from  British  prov- 
inces ;  The  Pilot,  48  Fed.  320,  applying  rule  to  the  waters  of  the  strait  of 
Juan  de  Fuca.   . 

Distingufshed  in  The  Pilot,  50  Fed.  439,  7  U.  S.  App.  188,  as  not  authority 
for  contention  that  no  part  of  Strait  of  Juan  de  Fuca  was  foreign  water. 

'        Jurisdiction  over  boundary  rivers.     Note,  65  L.  R.  A.  959. 

Arrest  of  offending  vessel  must  be  restrained  to  places  were  jurisdiction 
of  arresting  country  is  complete  to  its  own  waters  or  to  ocean. 

Cited  in  Cucullu  v.  Louisiana  Ins.  Co.,  5  Mart.  (N.  S.)  482,  16  Am.  Dec. 
208,  limiting  warranty  under  policy  warranted  free  from  loss  from  illicit 
trading  to  rightful  seizures. 

Under  act  of  1799,  vessel  entering  American  waters  is  not  compelled  to 
/   make  entry  at  custom-house  of  district  unless  bound  to  American  port.  • 

Cited  in  The  Javirena,-67  Fed.  155,  30  U.  S.  App.  219,  holding  Revised 
Statutes,  section  2773,  corresponds  substantially  with  the  provision  con- 
strued in  principal  case.- 

Measure  of  damages  in  admiralty  tort  does  not  depend  on  probable  profits 
of  voyage  either  on  sblp  or  cargo;  rules  of  damage  laid  down. 

Cited  in  Pacific  Ins.  .Co.  v.  Conard,  1  Bald.  144,  Fed.  Cas.  10,647,  apply- 
ing rule  in  action  against  marshal;  The  Rhode  Island,  Abb.  Adm.  104, 
Fed.  Cas.  10,740a,  following  rule;  The  Alice,  12  Fed.  502,  holding  that 
measure  of  damages  for  nondelivery  of  cargo  is  value  at  place  of  shipment, 
not  destination;  The  Sam  Brown,  29  Fed.  651,  limiting  damages  in  action 
of  tort  to  actual  damages  sustained  at  time  and  place  of  injury;  Danolds 
v.  State,  89  N.  Y.  50,  42  Am.  Bep.  284,  holding  that  same  rule  applied 
against  government  as  against  individuals;  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  435,  12  L.  Ed.  604,  respecting  liability  of  owner  for  tort  of 
master. 

Lost  profits  from  tort  as  damages.    Note,  62  L.  B.  A.  61. 
Interest  on  unliquidated  damages.  *  Note,  28  L.  R.  A.  (N.  S.)  9. 

In  cases  of  tort  as  well  as  ex  contractu,  damages  for  ddlay  or  detention 
of  vessel  may  be  awarded. 

Approved  in  Southern  Ry.  Co.  v.  Lewis,  165  Ala.  455,  51  South.  864, 
holding  carrier  liable  for  demurrage  charges  incurred  by  delay  in  deliver- 
ing lumber  to  vessel;  Southern  Ry.  Co.  v.  Melton,  133  Ga.  294,  65  S.  E. 
672,  upholding  rule  of  railroad  commission  imposing  penalty  on  carrier  for 
delay  in  furnishing  cars;  The  Nuestra  Senora  de  Regla,  108  U.  S.  103,  27 
L.  Ed.  666,  2  Sup.  Ct.  293,  case  of  unlawful  seizure  as  prize;  The  Con- 
querre,  166  U.  S.  125,  126,  41  L.  Ed.  945,  17  Sup.  Ct.  516,  limiting  rule  to 
actual  proved  loss  by  detention;  The  Narragai&ett,  Olc.  395,  Fed.  Cas. 
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10,020,  applying  rule  to  demurrage  while  ship  under  repairs  from  collision; 
The  Rhode  Island,  Abb.  Adm.  104,  Fed.  Cas.  11,740a,  and  Sprague  v.  West, 
Abb.  Adm.  554,  Fed.  Cas.  13,255,  both  following  rule;  Hawgood  v.  One 
Thousand  Three  Hundred  and  Ten  Tons  of  Coal,  21  Fed.  685,  686,  ship 
owner  has  lien  on  cargo  for  demurrage  though  bill  of  lading  has^o  demur- 
rage clause ;  Falkenburg  v.  Clark,  11  R.  I.  283,  as  correctly  defining  demur- 
rage and  adopting  it. 

Counsel's  fees  may  be  allowed  both  in  prize  and  instance  cases. 

Cited  in  United  States  v.  Waters,  133  U.  S.  212,  S3  L.  Ed.  595,  lO  Sup. 
Ct.  250,  attorney  general  cannot  re-examine  and  reverse  action  of  court  in 
alloflring  district  attorney  counsel  fee  for  securing  conviction  in  criminal 
case;  Pacific  Ins.  Co.  v.  Conard,  1  Bald.  145,  Fed.  Cas.  10,647,  applying 
rule  in  action  against  marshal;  Jay  v.  Almy,  1  Wood.  &  M.  271,  Fed.  Cas. 
7236,  as  instance  of  proper  allowance,  but  improper  when  not  allowed  in 
previous  action  residting  in  nonsuit;  Allen  v.  Bltint,  2  Wood.  &  M.  147, 
Fed.  Cas.  217,  where  rule  extended  to  damage  suits  for  infringement  of 
patents;  The  Wreath,  30  Fed.  Cas.  653,  where  costs  were  allowed,  the  court 
raying,  the  allowance,  when  made,  is  on  exceptional  and  extraordinary 
reasons. 

Overruled  in  The  Margaret  v.  The  Connestoga,  2  Wall.  Jr.  123,  Fed.  Cas. 
9070,  where  court  pointedly  refused  to  follow  ruling.  Referred  to  in  gen- 
eral discussion  in  Sturgis  v.  The  Joseph  Johnson,  23  Fed.  Cas.  327,  saying 
that  statute  of  February  26,  1853,  had  taken  away  the  discretion  of  the 
court  to  award  counsers  fees;  The  City  of  Augusta,  80  Fed.  303,  remarking 
that  rule  was  changed  by  act  of  1853. 

The  court  is  bound  to  take  Judicial  notice  of  public  facts  and  geographical 
positions. 

Approved  in  Ex  parte  Lair,  177  Fed.  794,  holding  court  took  judicial 
notice  that  sea-going  vessel  carrying  immigrants  from  France  to  United 
States  did  not  find  port  of  entry  in  northern  district  of  Illinois;  Peyroux 
V.  Howard,  7  Pet.  342,  8  L.  Ed.  707,  position  and  flow  of  tide  at  New 
Orleans;  The  Minna,  Blatchf.  ^Pr.  335,  Fed.  Cas.  9634,  and  The  Annie, 
Biatchf.  Pr.  337,  Fed.  Cas.  417,  notorious  practice  of  blockade  running  by 
ship  owners;  Lands  v.  Cargo  of  Coal,  4  Fed.  480,  applying  ruling  to  navi- 
gable waters;  £x  parte  Lane,  6  Fed.  37,  fact  that  Ontario  is  British 
province;  Brumagim  v.  Bradshaw,  39  Cal.  40,  judicial  notice  taken  of 
geographical  divisions  of  counties  and  incorporated  cities;  Hipes  v.  Coch- 
ran, 13  Ind.  177,  on  question  of  sufficiency  of  notice  dependent  upon  in- 
creased facilities  of  transport;  State  v.  Wagner,  61  Me.  186,  holding  court 
could  take  judicial  notice  of  position  of  island  in  county  of  York. 

Judicial  notice  of  geographical  facts.    Note,  12  Ann,  Gas.  927. 

II— 4» 
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Operation  of  miiBlcipal  laws  of  nation  do  not  extend  beyond  its  own 
territory. 

Approved  in  Avenarius  v.  Kornely,  139  Wis.  270,  121  N.  W.  343,  holding 
courts  not  bound  by  rules  of  foreign  country  as  to  essentials  of  trademark. 

An  nnappealed  decree  of  acquittal  is  conclusive  evidence  in  every  inquiry 
before  another  tribunal  that  there  was  no  case. 

Cited  in  Gushing  v.  Laird,  107  U.  S.  80,  27  L.  Ed.  895,  2  Sup.  €t.  204, 
as  to  a  prize  of  war,  but  saying  it  was  no  determination  as  to  title;  The 
Rhode  Island,  Abb.  Adm.  108,  Fed.  Gas.  11,743,  applying  rule  to  report 
of  commissioner;  Hall  v.  Warren,  2  McLean,  334,  Fed.  Gas.  5952,  holding 
that  certificates  of  condemnation  and  acquittal  were  alike  conclusive;  Ful- 
ler V.  Golby,  3  Wood.  &  M.  11,  Fed.  Gas.  5149,  following  rule;  Bailey  v. 
Sundberg,  43  Fed.  82,  applying  rule  to  prior  adjudication  that  there  had 
been  no  collision. 

Bemedy  in  personam  may  be  pursued  in  admiralty. 
Gited  in  Manro  v.  Almeida,  10  Wheat.  487,  6  L.  Ed.  872,  following  rule ; 
Waring  v.  Glarke,  5  How.  486,  487,  12  L.  Ed.  248,  holding  that  admiralty 
jurisdiction  in  tort  is  given  by  locality;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  436, 12  L.  Ed.  505,  following  rulej  Price  v.  Thornton, 

10  Mo.  138,  rule  applied  to  case  of  slave  permitted  to  ship  on  boat  and 
subsequently  lost. 

Gonclusiveness  of  bills  of  lading.    Note,  30  Am.  St.  Rep.  635,  639. 

Miscellaneous.  Gited  in  Osborn  v.  United  States  Bank,  9  Wheat.  870, 
6  L.  Ed.  235,  as  instance  where  interests  of  central  government  committed 
to  subordinate  agents;  Steele  v.  Thacher,  1  Ware,  97,  Fed.  Gas.  13,348,  as 
instance  of  exercise  of  admiralty  jurisdiction  in  case  of  tort  partly  on  land 
and  partly  on  water. 

9  Wheat.  381-390,  6  L.  Ed.  116,  THE  EMILY  AND  THE  CAEOUNE. 

Seizure  of  vessel  may  be  made  as  soon  as  preparations  have  advanced 
so  far  as  to  show  real  purpose. 

Gited  in  The  St.  lago  de  Cuba,  9  Wheat.  413,  6  L.  Ed.  123,  holding  that 
object  of  particular  fitting  out  being  apparent,  right  of  seizure  follows; 
The  Plattsburgh,  10  Wheat.  141,  6  L.  Ed.  286,  and  United  States  v.  Good- 
ing, 12  Wlieat.  473,  6  L.  Ed.  697,  holding  it  is  sufficient  if  any  preparations 
are  made  for  unlawful  purpose;  The  Slavers  (Sarah),  2  Wall.  371, 17  L.  Ed. 
907,  and  The  Slavers  Weathergage,  2  Wall.  380,  17  L.  Ed.  910,  following 
rule ;  United  States  v.  Simmons,  96  U.  S.  365,  24  L.  Ed.  821,  applying  prin- 
ciple to  a  seizure  of  distilling  apparatus;  The  Yacht  Wanderer,  Sprague, 
519,  Fed.  Gas.  17,139,  holding  it  not  necessary  that  fittings  are  adapted 
to  unlawful  purpose,  where  intent  otherwise  proved;  Gonmionwealth  v. 
King,  1  Whart.  458,  applying  rule  to  an  attempt  to  export  flour  from  New 
Jersey  without  branding. 
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AltematlTe  chargeB  in  same  libel  when  each  constitutes  offense  is  no 
objection  in  admiralty. 

Cited  in  The  Confiscation  Cases,  20  Wall.  105,  22  L.  Ed.  822,  applying 
ruling  to  confiscation  of  property  of  rebels;  United  States  v.  Three  Hun- 
dred and  Ninety-sue  Barrels  Distilled  Spirits,  28  Fed.  Cas.  122,  ruling  as 
to  what  allegations  in  information  are  sufficient;  ynited  States  v.  Fifteen 
Barrels  of  Spirits,  51  Fed.  421,  applied  to  charges  for  illegally  importing 
spirits. 

Errom  in  pleadings  must  he  ohjected  to  in  trial  court  where  amendments 
can  be  made;  objections  cannot  be  first  made  in  Court  of  Appeals. 

Cited  in  Aiken  v.  Bemis,  3  Wood.  &  M.  348,  Fed.  Cas.  109,  holding 
amendments  in  informations  allowable  after  writ  of  error;  United  States 
T.  Three  Hundred  and  Ninety-six  Barrels  Distilled  Spirits,  28  Fed.  Cas. 
122,  illustrating  extent  of  permissible  amendments. 

Object  of  statute  must  be  soufltht  and  no  interpretation  adopted  which  will 
defeat  its  own  purpose  if  it  will  admit  of  any  otber  reasonable  construction. 

Approved  in  £.  B.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216 
Mo.  672,  116  S.  W.  534,  and  Grand  Trunk  Ry.  Co.  v.  United  States,  229 
Fed.  119,  both  construing  statute  limiting  time  of  confinement  of  animals 
during  interstate  shipment;  Burt  v.  State,  39  Ala.  649,  saying  rule  requir- 
ing strict  construction  of  penal  statutes  applies  to  offense,  not  punishment ; 
Ex  parte  Joice,  88  Ala.  133,  7  South.  4,  applying  principle  to  conviction  for 
carrying  on  lottery;  Daniel  v.  Guy,  19  Ark.  133,  applying  ruling  to  inter- 
pretation of  the  term  ** mulatto"  in  suit  for  freedom;  State  v.  Williams, 
35  Mo.  App-  546,  construing  Sunday  law;  Ex  parte  Deidesheimer,  14  Nev. 
318y  construing  act  of  1877,  to  protect  rights  of  stockholders  in  mines. 

9  Wheat.  391-408,  6  L.  Ed.  118,  THE  MEBINO. 

When  charge  is  so  clearly  set  forth  as  to  bring  it  within  statute,  addition 
of  the  words  "contra  f ormam  statuti"  ia  unnecessary. 

Cited  in  The  Confiscation  Cases,  20  Wall.  Ill,  22  L.  Ed.  324,  holding  the 
omission  not  available  in  court  of  error,  and  rule  confined  to  civil  cases; 
American  Ins.  Co.  v.  Johnson,  Blatchf .  &  H.  15,  Fed.  Cas.  303,  arguendo ; 
Walsh  v.  United  States,  3  Wood.  &  M.  348,  Fed.  Cas.  17,116,  holding  courts 
are  liberal  in  allowing  amendments,  even  in  informations;  United  States 
V.  Parynthia  Davis,  1  Cliff.  535,  Fed.  Cas.  16,003,  approving  rule  where 
there  are  no  technical  words  employed  in  statute ;  The  Idaho,  12  Sawy.  159, 
29  Fed.  189,  approving  rule  and  distinguishing  between  pleading  in  action 
at  law  for  a  statutory  penalty  and  libel  in  admiralty;  The  Cherokee,  5 
Fed.  Cas.  549,  holding  libels  for  forfeiture  must  set  forth  distinctly  ground 
and  cause  of  demand. 

Seizure,  if  made  within  waters  of  foreign  nation,  belongs  to  court  of  dis- 
trict into  whicn  property  is  brought,  and  in  wbich  proceedings  are  Inftituted. 
Illegality  of  seizure  does  not  affect  Jurisdiction. 
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Approved  in  The  Tenjm  Mara,  4  Alaska,  135,  holding  schooner  standing 
outside  three-mile  limit  but  sending  boats  within  to  kill  seals  was  within 
limit  and  subject  to  forfeiture;  Re  Johnson,  167  U.  S.  126,  42  L.  Ed.  105, 
17  Sup.  Ct.  737,  as  having  approved  the  ruling  in  The  Richmond,  9  Cr.  102, 
3  L.  Ed.  670,  and  distinguishing  between  arrests  in  civil  and  criminal  cases ; 
The  Wasliington,  4  Blatishf .  103,  Fed.  Cas.  17,221,  in  general  discussion  as 
to  jurisdiction  in  a  seizure  for  violation  of  revenue  laws;  The  Peterhoff, 
Blatchf.  Pr.  505,  Fed.  Cas.  11,024,  applying  ruling  to  prize  taken  on  high 
seas,  carried  to  Key  West,  then  to  New  York,  where  proceedings  instituted. 

Intention  of  act  of  1800  was  to  prevent  citizens  of  United  States  affording 
any  facilities  to  trade  and  the  offense  consisted  in  the  employment  of  vessel 
belonging  to  United  States  citizen  in  earning  slaves,  regardless  of  purpose. 

Cited  in  United  States  v.  Battiste,  2  Sumn.  245,  Fed.  Cas.  14,545,  adopt- 
ing the  construction  of  the  statute;  30  Fed.  Cas.  1027^  charge  to  grand 
jury  on  alleged  violation  of  statute  prohibiting  carrying  slaves  from  one 
port  to  another  in  foreign  country. 

r 

Irregularities  in  pleadings  are  waived  by  appearance  of  parties  inter- 
estedy  and  their  pleading  to  the  merits. 

Cited  in  Stewart  George  v.  Skeates,  19  Ala.  743,  where  technical  objec- 
tion as  to  seizure  not  allowed  after  issue  joined  on  merits. 

9  Wheat.  409-420,  6  L.  Ed.  122,  THE  ST.  JAGO  DE  CUBA. 

Courts  will  not  enforce  contracts  for  wages  or  materials,  if  connected, 
however  remotely,  with  unlawful  purpose  which  claimant  might,  upon  inquiry, 
have  ascertained. 

Cited  in  Tufts  v.  Tufts,  3  Wood.  &  M.  505,  Fed.  Cas.  14,233,  where  it 
was  sought  to  enforca  contract  against  public  policy ;  The  Ann,  5  Hughes, 
298,  8  Fed.  928,  applying  rule  an  case  of  unlawful  oyster  dredging;  The 
Jennie  Hayes,  37  Fed.  374,  holding  in  such  case  services  rendered  would  be 
illegal. 

Object  of  giving  admiralty  process  and  priority  of  payment  to  privileged 
creditors  of  a  vessel. 

Approved  in  In  re  Alaska  Fishing  &  Development  Co.,  167  Fed.  878, 
holding  tug  owner  engaged  by  master  to  take  loaded  barge  to  port  of 
destination  entitled  to  maritime  lien  on  both  barge  and  cargo ;  The  Alcalde, 
132  Fed.  578,  refusing  lien  to  bank  which  cashed  master's  drafts  to  pay 
crew,  where  master  drew  drafts  after  receiver  appointed  for  vessel,  though 
bank  ignorant  of  receivership;  The  Robert  Dollar,  115  Fed.  221, liolding 
statute  of  Washington  (1  Hill's  Code,  §  1678),  which  makes  certain  persons 
having  charge  of  the  repair  or  construction  of  a  vessel,  agent  of  owner, 
for  purpose  of  contracting  debts  on  credit  of  vessel,  is  applicable  to  foreign 
vessels;  The  Iris,  100  Fed.  106,  holding  contract  to  furnish  labor  or  ma- 
terials for  repair  of  vessel  is  maritime,  whether  made  on  credit  of  vessel 
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or  person  contracting  therefor;  The  Del  Norte,  90  Fed.  509,  construing 
Washington  statute  governing  maritime  liens;  North  Am.  Com.  Co.  v. 
United  States,  81  Fed.  749,  s.  c,  sub  nom.  The  Louis  Olsen,  48  U.  S.  App. 
367,  holding  lien  for  supplies  innocently  furnished,  not  defeated  by  sub- 
sequent forfeiture  for  subsequent  illegal  acts ;  In  re  Hydraulic  etc.  Dredge, 
80  Fed.  555,  53  U.  S.  App.  230,  holding  a  contract  for  furnishing  coal  to  a 
dredge  used  for  making  a  fill  for  railroad  purposes  not  an  admiralty  con- 
tract. 

Aa  to  liens  for  materials  and  supplies,  last  supersedes  preceding;  last 
bottomry  bond  oYerrides  all  that  precede,  and  abandonment  to  a  salvor  super- 
sedes every  prior  claim. 

Cited  in  The  Glide,  167  U.  S.  610,'  42  L.  Ed.  297,  17  Sup.  Ct.  931,  holing 
that  lien  for  damages  occasioned  by  negligent  towage  must  be  preferred  to 
previous  lien  for  supplies ;  The  J.  Q.  Stevens,  170  U.  S.  120,  42  L.  Ed.  972, 
18  Sup.  Ct.  547,  holding  rule  did  not  apply  to  making  of  claims  for  damages 
by  collision  and  for  supplies;  The  Hendrik  Hudson,  11  Fed.  Cas.  1096, 
appljring  role  to  contract  made  by  master  to  contract  for  transport  of  mer- 
chandise to  coAect  prior  charges  for  which  ship  would  be  liable;  Marsh 
V.  The  Minnie,,  16  Fed.  Cas.  814,  holding  lien  of  materialmen  for  repairs 
preferred  to  that  of  mortgagee  for  unpaid  purchase  money. 

Forfeitiire  of  vessel  overrides  rights  ef  subsequent  purchaser,  whether 
with  or  without  notice. 

Cited  as  having  established  this  principle  in  "The  Distilled  Spirits,"  11 
Wall.  368,  20  L.  Ed.  171,  but  in  the  principal  case  the  principle  is  assumed 
as  law  and  acted  upon. 

Approved  in  The  John  T.  Williams,  107  Fed.  751,  holding  where  ma-"* 
teriaiman  entitled  to  lien  for  repairs  on  vessel  permits  her  to  depart  when 
he  might  have  libeled  her,  he  th^eby  allows  priority  to  subsequent  supply 
claimants. 

Forfeiture  does  not  override  rights  derived  under  maritime  contracts, 
fairly  and  honestly  acqidred,  whether  called  Uens  or  privileges. 

Approved  in  The  Siren,  7  Wall.  159,  19  L.  Ed.  182,  holding  as  settled  law 
that  all  maritime  claims  in  the  vessel  extend  to  proceeds  of  sale;  The 
Patapsco,  13  Wall.  335,  20  L.  Ed.  698,  applying  the  principle  and  sa3dng/ 
it  had  also  been  extended  to  seamen's  wages;  The  Rumbell,  148  U.  S.  9, 

37  L.  Ed.  346,  13  Sup.  Ct.  499,  holding  liens  for  repairs  and  supplies  over< 
rode  claims,  except  for  wages  and  salvage ;  Moran  v.  Sturges,  154  U.  S.  282, 

38  L.  Ed.  990,  14  Sup.  Ct..l027,  where  state  court  receiver  did  not  take 
possession  of  vessel  until  after  seizure  by  marshal,  State  court  order  enjoin- 
ing libelant  from  prosecuting  libel  is  void ;  The  Rodney,  Blatchf .  &  H.  232, 
Fed.  Cas.  11,993,  applying  principle  of  priority  of  claim  for  wages  to  that 
for  port  dues;  The  Laurel,  Newb.  273,  Fed.  Cas.  15,569,  holding  that  United 
States  claim  for  violation  of  statute  did  not  override  that  of  materialmen; 
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The  Mary  Ann,  Abb.  Adm.  272,  Fed.  Gas.  9194,  and  The  Jennie  Hayes,  37 
Fed.  374,  as  directly  in  point  on  the  subject  of  seamen's  wages;  The 
Elexcna,  53  Fed.  365,  holding  that  these  rights  might  be  confiscated  in  due 
course  of  proceeding  by  the  common-law  courts  of  State  as  well  as  of  the 
United  States ;  If  orth  Am.  Com.  Co.  v.  United  States,  81  Fed.  751,  752,  s.  c, 
sub  nom.  The  Louis  Olsen,  48  U.  S.  App.  367,  368,  369,  371,  holding  lien  for 
supplies  innocently  furnished  is  not  defeated  by  subsequent  illegal  acts  and 
forfeiture  therefor;  Briggs  v.  A  Light  Boat,  7  Allen,  297,  holding  that  title 
acquired  by  forfeiture  was  subject  to  same  liens  as  if  acquired  by  private 
sale;  Union  Pac.  R.  R.  Co.  v.  United  States,  2  Wyo.  186,  192,  applying 
principle  to  lien  of  common  carrier  of  goods  carried  for  government  con- 
tractor ;  McKenzie  v.  The  Oglethorpe,.  16  Fed.  Cas.  206,  applying  rule  to 
wages  of  foreign  seamen  who  unknowingly  contracted  for  voyage  on  Amer- 
ican ship;  The  Velocity,  28  Fed.  Cas.  1141,  holding  rule  not  applicable  to 
claims  under  local  laws. 

Distinguished  in  The  Haytian  Republic,  65  Fed.  122,  and  The  Louis 
Olsen,  74  Fed.  246,  holding  that  forfeiture  cuts  off  liens  for  supplies  fur- 
nished prior  to  cause  of  forfeiture;  Briggs  v.  A  Light  Boat,  11  Allen,  182, 
383,  holding  that  State  courts  could  not  enforce  a  materialman's  lien  against 
ship  built  for  the  government. 

Power  of  hypothecation  of  vessel  to  materialmen  belongs  to  master  alone; 
when  owner  is  present  contract  is  presumed  .to  be  with  him  on  his  ordinary 
responsibility,  and  no  Uen  attaches  to  vessel. 

Approved  in  The  Clinton,  160  Fed.  424,  87  C.  C.  A.  373,  holding  one  mak- 
ing repairs  on  vessel  in  foreign  port  under  contract  with  owner  then  present 
^  not  entitled  to  maritime  lien  on  vessel,  in  absence  of  contract  to  that 
effect;  Cuddy  v.  Clement,  113  Fed.  462,  following  rule;  The  Underwriter, 
119  Fed.  743-762,  holding  where  charter-party  provided  that  charterer 
shall  pay  for  all  coal  used  by  vessel,  and  that  master  shall  be  under  orders 
of  charterer,  no  lien  attaches  to  vessel  for  coal  supplied  on  order  of  master ; 
Prince  v.  Ogdensburg  Transit  Co.,  107  Fed.  981,  holding  credit  was  given  • 
to  owners  of  vessels  personally,  where  it  appeared  that  owners  contracted 
with  petitioners  to  supply  coal  for  their  steamers  during  the  season.  Coal 
was  charged  against  each  steamer,  but  at  end  of  the  season  defendant's  note 
was  taken;  The  C.  W.  Moore,  107  Fed.  958,  holding  lien  will  not  attach 
to  vessel  for  wharfage  in  port  where  charterer  resides,  when  he  is  not 
master  and  is  required  by  charterer  to  pay  all  expenses  and  keep  vessel 
free  from  liens;  The  Roanoke,  101  Fed.  301,  holding  where  charterers  of 
steamer  instructed  libelant  to  make  necessary  repairs  and  told  him  it  was 
the  owner,  after  she  had  been  put  on  drydock  and  certain  removals  made 
and  contracts  for  materials  let  and  the  owner  was  notified,  libelants  not  to 
make  repairs  on  credit  of  ship,  the  libelant  had  a  lien;  The  Saratoga,  100 
yed.  481,  holding  where  a  tug  had  been  employed  to  render  general  ton- 
nage sei'vices  for  a  partnership  at  agreed  amount  per  month,  was  sent  by 
one  of  the  firm  on  a  special  service  to  bring  a  general  toi^,  the  services  were 
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rendered  on  personal  credit  of  contractors;  The  Havana,  92  Fed.  1008, 
holding  repairs  made  at  request  of  managing  owner  create  no  lien;  Post 
Steamboat  Co.  v.  Loughran,  12  App.  D.  C.  442,  holding  one  funneling  coal 
to  steamer,  enrolled  in  another  port,  operated  under  charter  which  made 
charterer  liable  for  supplies  had  no  lien  on  vessel  when  he  might  by  rea- 
sonable diligence  have  acquired  notice  of  charter-party;  Thomas  v.  Os- 
boFDy  19  How.  29,  16  L.  Ed.  537,  defusing  to  extend  rule  to  case  of  an 
owner  pro  hac  vice  in  command  of  the  vessel;  s.  c,  p.  38,  15  L.  Ed.  541, 
holding  that  shipmaster  who  contracts  for  a  voyage 'upon  "a  lay"  can 
bind  ship;  The  Kate,  164  U.  S.  466,  41  L.  Ed.  516, 17  Sup.  Ct.  138,  and  The 
Valencia,  165  U.  S.  268,  41  L.Ed.  713,  17  Sup.  Ct.  824,  holding  that  no 
lien,  attached  when  supplies  were  furnished  on  the  order  of  a  charterer; 
The  Valencia,  165  U.  S.  271,  41  L.  Ed.  713,  17  Sup.  Ct.  325,  holding  that 
suppliers  were  put  upon  inquiry  and  mere  belief  was  insufficient  to  create 
lien ;  The  Glide,  167  U.  S.  610,  42  L.  Ed.  297,  17  Sup.  Ct.  931,  reaffirming 
rule;  Phelps  v.  The  Camilla,  Taney,  410, ^ed.  Cas.  11,073,  holding  same 
rale  applied  when  owner's  resident  agent  purchased  in  his  own  name;  Hill 
V.  The  Golden  Gate,  Newb.  313,  Fed.  Cas.  6492,  holding  maritime  liens  con- 
fined to  foreign  vessels  and  ports  in  different  States  are  foreign  to  each  other ; 
Sarehet  v.  The  Davis,  Crabbe,  200,  Fed.  Cas.  12,357,  applying  rule  where 
chain  loaned  to  master  for  limited  period;  The  Regulator,  1  Hask.  20,  Fed. 
Cas.  11,665,  applying  rule  where  in  a  foreign  port  supplies  were  ordered 
by  the  managing  owner;  The  Norman,  6  Fed.  407,  applying  rule  where 
supplies  ordered  by  the  charterer;  Stephenson  v.  The  Francis,  21  Fed.  721, 
holding  materialmen  furnishing  supplies  to  known  charterer  had  no  lieu 
on  vessel;  The  Kingston,-23  Fed.  202,  holding  that  lien  on  vessel  could  not 
be  enforced  in  District  Court  unless  of  maritime  nature ;  The  Mary  Morgan, 
28  Fed.  198,  holding  that  doctrine  of  implied  lien  had  not  been  extended 
to  debts  contracted  by  the  owner,  except  in  exceptional  circumstances; 
The  Norman,  28  Fed.  384,  applying  rule  where  coal  was  supplied  by  order 
of  charterers  in  foreign  port ;  The  Willamette  Valley,  66  Fed.  570,  29  U.  S. 
App.  447,  applying  rule  where  vessel  was  sent  by  receiver  out  of  his  court  *s 
jurisdiction  in  charge  of  master;  Marsh  v.  The  Minnie,  16  Fed.  Gas.  813, 
saying  it  had  been  doubted  if  owner  could  make  valid  hypothecation  by 
bottomry  bond  in  home  port;  Spedden  v.  Koenig,  78  Fed.  507,  42  U.  S. 
App.  67,  holding  that  in  home  port,  where  owners  easily  accessible,  master 
could  not  create  lien  without  authority;  The  Burton,  84  Fed.  1000,  holding 
that  burden  was  on  libelants  to  show  that  lien  was  intended  and  authorized 
by  owners ;  Boylan  v.  The  Victory,  40  Mo.  253,  holding  contract  for  stores 
and  supplies  furnished  at  owner's  special  request,  for  which  local  law  gave 
a  lien,  enforceable  in  rem  in  State  court. 

Distinguished  in  New  York  Trust  Co.  v.  Bermuda- Atlantic  S.  S.  Co.,  211 
Fed-  996,  999,  holding  under  act  of  June  23,  1910,  persons  furnishing 
repairs  and  supplies  on  order  of  owner  were  entitled  to  liens  which  took 
precedence  over  mortgage;  Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co., 
155  Fed.  15,  22  L.  B.  A.  (N.  S.)  769,  83  C.  C.  A.  607,  holding  where  con- 
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tract  for  wrecking  service  was  made  by  agent  of  owner  with  towing  com- 
pany, such  company,  after  making  unsuccessful  attempt  to  save  stranded 
vessel,  was  not  limited  in  its  recovery  to  value  of  salvage;  The  (xeo.  T. 
Kemp,  2  Low.  480,  Fed.  Gas.  5341,  holding  rule  did  not  apply  when  lien 
given  by  local  law ;  nor  when  owner  present  in  foreign  port. 

Questioned  in  The  Iris,  S8  Fed.  909,  holding  presumption  that  individual 
liability  was  relied  upon  is  less  strong  than  it  was  when  principal  case  was 
decided. 

Hypothecation  of  vessel  for  supplies  only  arises  when  vessel  is  in  foreign 
port,  or,  heing  in  her  home  port,  is  falsely  held  out  as  foreign  vesseL 

Approved  in  Pickell  v.  The  Loper,  Taney,  501,  Fed.  Gas.  11,119,  applying 
principle  holding  that  when  voyage  was  wholly  in  home  ^tate  it  was  imma- 
terial that  she  connected  with  another  vessel;  Re  Surplus  of  Ship  Edith, 
11  Blatchf.  460,  Fed.  Gas.  4283,  discussing  rule  of  lien;  Francis  v.  The 
Harrison,  1  Sawy.  370,  2  Abb.  (U.  S.)  91,  Fed.  Gas.  5038,  holding  that  lien 
of  domestic  materialman  was  enforceable  against  proceeds  in  court;  s.  c, 
p.  371,  explaining  principles  on  which  determination  of  the  master 's  agency 
depended ;  Hill  v.  The  Golden  Gate,  Newb.  312,  Fed.  Gas.  6492,  holding  lien 
depends  on  real  or  supposed  residence  of  owner  and  not  on  place  of  enroll- 
ment; Macy  V.  De  Wolf,  3  Wood.  &  M.  203,  Fed.  Gas^  8933,  holding  that 
payment  by  one  of  several  part  owners  c;reated  no  lien  on  shares  of  the 
others  in  vessel;  Davis  v.  Ghild,  2  Ware  (Dav.),  81  (74),  Fed.  Gas.  3628, 
and  Fox  v.  Holt,  4  Ben.  296,  36  Gonn.  572,  Fed.  Gas.  5012,  following  rule; 
The  Nestor,  1  Sumn.  74,  Fed.  Gas.  10,126,  holding  that  every  port  was 
foreign  port  which  was  not  in  State  to  which  Yfissel  belonged;  Leland  v. 
The  Medora,  2  Wood.  &  M.  97,  Fed.  Gas.  8237,  holding  that  lien  for  repairs 
in  foreign  port  exists  without  express  hypothecation;  The  Island  Gity,  1 
Low.  377,  Fed.  Gas.  7109,  applying  rule  where  ship  was  held  out  as  foreign ; 
Hill  V.  The  Golden  Gate,  12  Fed.  Gas.  164,  confining  maritime  liens  to 
foreign  vessels  and  holding  that  ports  in  different  States  are  foreign  to 
each  other;  Marsh  v.  The  Minnie,  16  Fed.  Gas.  810,  holding  claims  of 
materialmen  postponed  to  mortgagee  when  owner  resident;  The  Rapid 
Transit,  11  Fed.  329,  arguendo ;  The  Gnmberland,  30  Fed.  450,  holding  that 
such  lien  attached  by  implication ;  The  Gilbert  Knapp,  37  Fed.  214,  liolding 
that  stevedore  might  have  lien  for  services  in  foreign  port,  not  in  home 
port;  The  R.  S.  Garrett,  44  Fed.  380,  where  materialman  had  no  knowl- 
edge of  residence  in  district  of  a  part  owner  and  dealt  with  ship  as  foreign ; 
The  Westover,  76  Fed.  383,  holding  that  to  charge  the  vessel  in  home  port 
there  must  be  mutual  contract,  express  or  implied;  Gase  v.  Woolley,  6 
Dana,  27,  28,  32  Am.  Dec.  63,  64,  discussing  question  of  home  port  as  be- 
tween England  and  United  States,  and  that  in  the  latter  any  place  where 
vessel  and  its  owner  were  not  together  should  be  considered  foreign  port. 

Distinguished  in  The  Susan  G.  Owens,  23  Fed.  Gas.  449,  holding  material- 
men furnishing  supplies  by  order  of  nonresident  owners  to  vessel  in  home 
port  entitled  to  lien« 
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Claims  of  seamen  and  of  materialmen  without  hypothecation  of  vessel 
are  not  overriden  by  previous  forfeiture,  even  in  home  port,  if  vessel  is  held 
out  as  foreign. 

Approved  in  The  Fredericka  Schepp,  195  Fed.  625,  following  rule;  The 
Rumbell,  148  U.  S.  12,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  holding  general  mari- 
time law  gave  lien  for  necessary  repairs  in  a  foreign  port,  enforceable  in 
admiralty;  s.  c,  p.  12,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  holding  that  independ- 
ently of  local  statute  there  was  no  lien  for  repairs  in  home  port;. The  Celes- 
tine,  1  Biss.  5,  Fed.  Cas.  2541,  holding  liens  were  also  preferred  to  a  bona 
fide  purchaser  without  notice;  The  America,  1  Fed.  Cas.  613,  holding  that 
seamen's  wages  are  generally  preferred  to  claims  of  materialmen;  The 
Pathfinder,  18  Fed.  Cas.  1295,  holding  as  between  materialmen  first  seiztute 
has  priority. 

Distinguished  in  Ramsay  v.  Allegre,  12  Wheat.  632,  6  L.  Ed.  753,  holding 
point  not  settled  because  ruling  related  to  distribution  of  money  in  court. 

Hypothecation  of  vessel  in  home  port  may  he  made  by  master  by  Impli- 
cation, by  vessel  being  falsely  held  np  as  foreign  by  her  owners. 

Approved  in  The  Surprise,  129  Fed.  875,  876,  64  C.  C.  A.  309,  where  food* 
supplies  ordered  by  master  while  in  foreign  port,  owner  need  not  be  con- 
sulted ;  The  New  Brunswick,  129  Fed.  896,  64  C.  C.  A.  325,  lien  for  sup- 
plies furnished  sea-going  vessel  owned  in  another  State  cannot  be  main- 
tained, though  enrolled  at  port  where  supplies  furnished,  where  person  fur- 
nishing supplies  not  i^isled  into  believing  she  was  domestic  vessel;  The 
A.  D.  Patchin,  1  Blatchf.  418,  419,  Fed.  Cas.  87,  holding  that  master  who 
was  also  owner,  but  did  not  disclose  his  ownership,  pledged  ship;  The  Alice 
Tainter,  14  Blatchf.  42,  Fed.  Cas.  195,  where  merchant  was  not  misled  as 
to  real  port  of  ship ;  Blowers  v.  One  Wire  Rope  Cable,  19  Fed.  448,  holding 
that  materialmen  were  estopped  by  knowledge  of  facts  without  regard  to 
actual  title,  so  that  goods  placed  on  vessel  became  subject  to  vessel 's  liens ; 
Stephenson  v.  The  Francis,  21  Fed.  717,  holding  that  mere  fact  of  resi- 
dence in  State  of  a  part  owner  unknown  to  materialman  will  not  bar  lien 
when  vessel  appears  to  belong  to  foreign  port;  The  Cumberland,  30  Fed. 
451,  holding  where  charterer  was  part  of  time  master  and  no  knowledge 
of  charter  shown  lien  attached  while  mastership  lasted;  Gager  v.  The  A.  D. 
Patchin,  9  Fed.  Cas.  1028,  holding  that  contract  of  salvage  made  with  owner 
as  master,  ownership  being  unknown,  was  enforceable  in  rem. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  378,  394, 
399,  400. 

cnaim  for  wharfage  is  good  against  all  world,  whether  object  of  voyage 
Is  lawful  or  not. 

Cited  in  The  Kate  Tremaine,  5  Ben.  65,  68,  Fed.  Cas.  7622,  holding  that 
wharfage  is  maritime  demand  different  from  that  of  materialman  and  an 
implied  lien  on  vessel ;  Delaware  River  Storage  Co.  v.  The  Thomas,  7  Fed. 
Cas.  413,  holding  claim  for  wharfage  not  enforceable  in  admiralty;  Brook- 
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man  v.  Hamill,  43  N.  Y.  663,  8  Am.  Bet>.  7S8,  holding  claim  for  wharfage 
was  maritime  claim  not  enforceable  in  State  courts. 

Preferred  liens  by  parties    debtors  to  the  vessel.    Payment    should  be 
applied  to  Items  entitled  to  precedence. 

Cited  in  The  J.  F.  Spencer,  6  Ben.  163,  Fed.  Cas.  7316,  applying  rule 
to  freight  moneys  received  by  consignee  of  a  ship. 

Actioi^  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  241. 

Waiver  of  mechanics'  liens  by  taking  notes,  or  other  securities.    Note, 
41  Am.  St.  Rep.  762. 

Miscellaneous.  Cited  in  The  Lassell,  193  Fed.  641,  arguendo;  general 
discussion  in  Waiing  v.  Clarke,  6  How.  469,  12  L.  Ed.  236,  saying  that 
decisions  rested  on  principle  that  the  subject  matter  in  cases  of  contract 
determined  jurisdiction ;  New  Jersey  S.  N.  Co.  v.  Merchants '  Bank,  6  How. 
390,  12  L.  Ed.  486,  as  instance  of  jurisdiction  of  admiralty  over  suits  by 
materialmen;  The  Kalarama,  10  Wall.  212,  19  L.  Ed.  948,  showing  that 
maritime  law  of  the  United  States  recognized  distinction  between  repairs 
furnished  in  home  and  foreign  port;  The  Hilarity,  Blatchf.  &  H.  92,  Fed. 
Cas.  6480,  as^  authority  for  rule  that  in  respect  to  domestic  ships  in  tlieir 
own  ports  Court  of  Admiralty  must  be  governed  by  lex  loci;  The  Stephen 
Allen,  Blatchf.  &  H.  178,  Fed.  Cas.  13,361,  to  point  that  question  of  lien 
or  no  lien  on  domestic  vessels  depends  on  local  law;  The  Infanta,  Abb. 
Adm.  267,  Fed.  Cas.  7030,  holding  that  maritime  lien  was  regarded  as 
being  element  in  original  contract  and  inherent  therein;  The  Young  Me- 
chanic, 2  Curt.  410,  Fed.  Cas.  18,180,  in  general  discussion  as  to  nature 
of  maritime  lien  and  how  it  was  not  forfeited  by  breach  of  municipal  law; 
Drinkwater  v.  The  Spartan,  1  Ware,  153,  Fed.  Cas.  4085,  and  The  Richard 
Busteed,  1  Sprague,  447,  Fed.  Cas.  11,764,  holding  that  jurisdiction  of 
Court  of  Admiralty  had  been  distinctly  asserted  over  maritime  contracts 
by  materialmen  in  principal  case;  The  Calisto,  2  Ware  (Dav.),  39  (31), 
Fed.  Cas.  2316,  to  point  that  whenever  law  gave  lien  on  vessel  it  would 
be  enforceable  in  rem;  The  Hendrik  Hudson,  11  Fed.  Cas.  1095,  general 
discussion  as  to  various  terms  used  to  express  idea  of  a  privileged  debt 
secured  by  maritime  lien;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095, 
holding  that  when  lien  was  given  by  local  law  for  contract  for  materials 
it  could  be  enforced  in  admiralty;  The  Alvira,  63  Fed.  149,  in  general  dis- 
cussion distinguishing  between  principles  applicable  to  maritime  liens  and 
those  created  by  State  law. 

9  Wheat.  421-430,  6  L.  Ed.  126,  THE  MABGABET. 

Sale  or  transfer  under  ship  registry  act,  1792,  even  for  fraudulent  pur- 
pose. Is  binding  between  parties  and  changes  legal  ownership. 

Cited  in  The  Maria,  Deady,  -94,  Fed.  Cas.  9075,  holding  that  sale  to 
foreign  corporation  comes  under  act  without  reference  to  nationality  of 
shareholders. 
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Porfeitnre  for  failure  to  make  known  transfer  of  slilp  to  rabject  of 
f oirelgn  State,  only  avoided  by  compliance  with  terms  of  ship  registry  act  of 
1792. 

Cited  in  The  Maria,  Deady,  100,  Fed.  Cas.  9075,  holding  that  time  should 
be  given  for  party  in  charge  to  return  and  register  the  transfer  before 
declaring  the  forfeiture.    . 

In  proceeding  imder  statute  for  forfeiture,  proviso  by  way  o*f  exception 
ftom  enacting  clause  is  properly  matter  of  defense. 

Distinguished  in  Mathews  v.  Pascal,  13  La.  53,  holding  that  one  claiming 
forfeiture  of  a  slave  for  removal  by  tenant  without  consent  of  reversioner, 
must  aUege  and  prove  absence  of  consent. 

The  proviso  of  exception  in  ship  registry  act  of  1792  applies  only  in  case 
of  part  owner,  not  to  sole  owner. 

Cited  in  The  Florenzo,  Blatchf .  &  H.  58,  Fed.  Cas.  4886,  holding  purchase 
of  the  entire  ship  subsequent  to  act  of  forfeiture  under  the  act  will  not 
prevent  the  forfeiture. 

9  Wbeat.  430-444,  6  I..  Ed.  128,  TWO  HUNBSED  OHESf  8  OF  TEA. 

Terms  used  in  classification  of  subjects  of  taxation  are  understood  in 
known  commercial  sense,  according  to  general  usage  and  known  denominations 
of  trade. 

Approved  in  Goat  &  Sheepskin  Import  Co.  v.  United  States,  206  U.  S. 
203,  61L.  Ed.  1026,  27  Sup.  Ct.  634,  holding  ^^wool"  did  not  include  sub- 
stance known  as  Mocha  hair;  United  States  v.  Oregon  etc.  R.  Co.,  122  Fed. 
540,  holding  tungsten  ore  is  free  from  duty  under  section  614  of  tariff  act 
of  1897  (act  July  24,  1897,  c.  11,  30  Stat.  151,  U.  S.  Comp.  Stats.  1901, 
p.  1685),  and  not  dutiable  under  section  183,  covering  metallic  mineral  sub- 
stances in  crude  state;  Nodlinger  v.  United  States,  115  Fed.  833,  Leghorn 
citron,  known  and  imported  since  prior  to  tariff  act  of  1883,  as  dried  fruit, 
is  dutiable  as  such,  but  not  under  paragraph  302,  where  it  is  classified  as 
a  comfit,  sweetmeat  or  fruit  preserved  in  sugar;  Wieland  v.  Collector  gf 
Port  of  San  Francisco,  104  Fed.  543,  holding  fish  known  as  '*  sardines  in 
oil"  are  dutiable  under  paragraph  208,  tariff  act  of  1894,  but  not  under 
paragraph  211,  where  they  are  designated  as  **fish  in  cans"  though  known 
to  importers  as  "sprats  in  oil";  In  re  John  Hope  &  Sons  Engraving  etc.  .  , 
Co.,  100  Fed.  287,  holding  steel  rods  tipped  with  diamond  chips,  used  in 
engraving  machines,  are  dutiable  as  articles  not  specially  provided  for, 
composed  in  whole  or  in  part  of  steel,  and  not  as  jewelry  and  precious 
stones ;  In  re  Puget  Sound  Reduction  Co^,  96  Fed.  94,  holding  under  2  Supp. 
Rev.  Stats.,  p.  430,  relating  to  sampling  and  assaying  imported  lead  ores, 
the  fire  process  must  be  used;  Armour  &  Co.  v.  Bird,  159  Mich.  9,  25  L.  R.  A. 
(N.  S.)  616,  123  N.  W.  583,  holding  "sausage"  within  meaning  of  statute 
prohibiting  false  branding  did  not  include  addition  of  cereals  to  meat; 
Barlow  v.  United  States,  7  Pet.  410,  8  L.  Ed.  731,  construing  section  of  act 
of  1799  relating  to  drawback  on  ''refined  sugars";  Elliott  v.  Swartout, 
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10  Pet.  161,  9  L.  Ed.  879,  as  to  duties  on  *' worsted"  goods;  Curtis  v.  Mar- 
tin, 3  How.  109,  11  L.  Ed.  517,  as  to  gunny  cloth  charged  with  duty  as  cot- 
ton bagging;  Lawrence  v.  Allen,  7  How.  797,  12  L.  Ed.  918,  as  tp  "india 
rubber  shoes"  imported  in  a  condition  for  wearing;  Arthur  v.  Gumming, 
91  U.  S.  363,  28  L.  Ed.  439,  as  to  ''burlaps"  distinguished  from  oilcloth 
foundations  or  floorcloth  canvas;  Tyng  v.  Grinnell,  92  U.  S.  470,  23  L.  Ed. 
734,  as  to  Vrought-iron  tubes,  and  holding  the  question  as  to  commercial 
name  of  import  was  one  of  fact  for  the  jury ;  Arthur  v.  Morrison,  96  U.  S. 
Ill,  24  L,  Ed.  766,  as  to  ''crape  veils";  Arthur  v.  Butterfield,  126  U.  S.  76, 
31  L.  Ed.  645,  8  Sup.  Ct.  717,  as  to  goat's  hair  goods,  under  act  of  1870; 
American  Net  &  Twine  Co.  v.  Worthington,*141  U.  S.  471,  35  L.  Ed.  823, 
12  Sup.  Ct.  66,  as  to  "gilling  twine"  under  act  of  1883;  Earnshaw  v.  Cad- 
walader,  146  U.  S.  266,  268,  36  L.  Ed.  697,  12  Sup.  Ct.  854,  as  to  "iron 
ore,''  holding  it  did  not  mean  dry  ore;  Cadwalader  v.  Zeh,  161  U.  S.  176, 
38  L.  Ed.  117,  14  Sup.  Ct.  290,  as  to  "  toys ' '  under  act  of  1883 ;  Lutzen  v. 
Magone,  163  U.  S.  107,  38  L.  Ed.  652,  14  Sup.  Ct.  290,  as  to  "saccharine," 
under  act  of  1883 ;  United  States  v.  Buffalo  Gas  Co.,  172  U.  S.  341,  43  L.  Ed. 
470,  as  to  natural^ gas;  United  States  v.  Breed,  1  Sumn.  164,  Fed.  Cas. 
14,638f  as  to  "loaf 'sugar''';  Morrison  v.  Arthur,  13  Blatchf.  199,  Fed.  Cas. 
9842,  as  to  "crape  veils"  and  "silk  veils,"  under  act'  of  1864;  Lan^  v. 
Russel,  4  Cliff.  126,  Fed.  Cas.  8053,  as  to  "ribbons,"  under  act  of  1864; 
United  States  v.  Kimball,  26  Fed.  Cas.  785,  holding  passenger  on  railroad 
carrying  letter  without  knowledge  of  company  does  not  subject  company 
to  penalty;  United  States  v.  Reindeer,  27  Fed.  Cas.  763,  arguendo,  that  in 
cases  of  penalties,  a  word  must  be  taken  in  its  commercial  sense  to  draw 
the  penalty;  Nichols  v.  Beard,  16  Fed.  437,  as  to  "wine  gallon"  or  "beer 
gallon"  with  reference  to  imports  of  ale  and  porter;  Appeal  of  Field,  50 
Fed.  909;  as  to  "silk  veils,"  under  act  of  .1890;  "Zante  Currants,"  73  Fed. 
188,  189,  as  to  "Zante  currants,"  under  act  of  1894;  United  States  v. 
Buffalo  Natural  Gas  Fuel  Co.,  78  Fed.  Ill,  as  to  natural  gas,  holding  it 
was  exempt  from  duty  as  a  "crude  mineral." 

A  libel  is  sufficient  which  f  oUows  the  ianguage  of  the  enacting  clause  of 
the  act  which  Inflicts  the  forfeiture. 

Cited  in  Two  Hundred  and  Fifty  Barrels  of  Molasses  v.  United  States, 
Chase,  609,  Fed.  Cas.  14,293,  api^ying  rule  to  admiralty  libel  for  forfeiture, 
although  goods  partly  landed. 

Miscellaneous.  Cited  incidentally  in  Commonwealth  v.  Giltinan,  64  Pa. 
St.  106,  illustrating  ruling  that  the  question  in  proof  was  not  what  the 
statute  meant,  but  what  the  article  seized  was ;  Evans  v.  The  Commercial 
M.  I.  Co.,  6  R.  I.  54,  holding  the  rule  w«s,  all  dealers  in  the  article  were 
admitted  to  testify  as  to  the  trade  name. 

9  Wheat.  445-469,  6  K  Ed.  131,  MASON  y.  SCUNCASTEB. 

Oovenant  of  general  warranty  in  a  deed  may  operate  to  create  a  title  In 
fee  by  estoppeL 
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Cited  in  Magill  v.  Brown,  16  Fed.  Cas.  413,  in  general  discussion  as  to 
rules  governing  transmission  of  property  of  Society  of  Friends ;  Dudley  v. 
Cadwell,  19  Conn.  227,  appl3dng  the  rule,  holding  a  title  could  be  acquired 
by  estoppel  through  a  mortgagee,  good  as  against  a  mortgagor;  Fairbanks 
V.  Williamson,  7  Me.  100,  holding  the  effect  of  a  warranty  deed  was  to 
extinguish  all  rights  of  the  warrantor,  present  and  future;  Pike  v.  Galvin, 
29  Me.  185,  stating  effect  of  decisions  as  to  effect  of  warranty  covenant 
in  deed  and  collecting  authorities;  Showman  v.  Miller,  6  Md.  487,  holding 
that  a  deed  containing  a  warranty,  and  a  covenant  for  further  assurance 
constituted  an  estoppel  and  entitled  grantor  to  specific  performance ;  Somes 
V.  Skinner,  3  Pick.  61,  holding  that  if  a  vendor  conveys  by  deed  with  war- 
ranty, and  afterward  acquires  title,  the  title  inures  for  benefit  of  grantee ; 
Vanderheyden  v.  Crandall,  2  Denio,  25,  holding  that  an  estate  in  fee, 
acquired  by  descent  by  a  tenant  for  life,  who  had  previously  morl^aged 
his  life  estate,  and  had  been  foreclosed,  inured  by  estoppel,  to  the  title 
derived -under  the  mortgage;  Williams  v.  First  Presbyterian  Society  of 
Cincinnati,  1  Ohio  St.  503,  holding  a  grant  to  trustees  upon  trusts  of  per- 
petual duration  imported  a  grant  in  fee. 

Bights  of  pewM>lder8  in  Episcopal  parish  chuTth  are  limited  and  subject 
to  general  right  of  parish  in  freehold  of  church,  of  which  it  caxmot  be  deprived 
except  hy  its  own  consent. 

Cited  in  Price  v.  Methodist  Church,  4  Ohio,  541,  holding  acquisition  of 
right  of  burial  in  cemetery  of  M.  E.  church  gave  no  right  to  control  church 
in  the  appropriate  use  of  its  grounds. 

Distinguished  in  Hill  Estate  Co.  v.  Whittlesey,  21  Wash.  146,  57  Pac. 
346,  holding  church  parish  has  no  authority  to  mortgage  lands  held  in  trust 
by  bishop  for  vestrymen,  wardens  and  congregation. 

Miscellaneous.  Referred  to  in  The  Wardens  etc.  v.  Mayor  of  Savannah, 
82  Ga.  666,  9  S.  E.  540,  as  a  supplement  to  Terrett  v.  Taylor,  9  Cr.  43, 
3  L.  Ed.  650,  holding  title  to  cemetery  connected  with  Episcopal  parish 
ehurch  in  Savannah,  vested  in  rector  as  a  corporation. 

9  Weat.  468-483,  6  L.  Ed.  137,  DODDBIDGE  ▼.  THOBCPSON. 

The  territory  lying  between  two  rivers  is  whole  country  from  their  sources 
to  their  mouths,  and  if  no  fork  of  eitber  has  solely  acquired  river  name,  main 
branch  to  its  source  Is  true  river. 

Cited  in  Reynolds  v.  McArthur,  2  Pet.  436,  7  L.  Ed.  477,  in  deciding 
validity  of  patent  to  land  between  same  rivers  mentioned  in  principal  case. 

A  law  of  Congress,  not  intended  to  retrospect,  ought  not  to  have  that  eifect 
giYetn  to  It  by  construction. 

Cited  in  Ladiga  v.  Roland,  2  How.  589,  11  L.  Ed.  890,  in  interpreting 
treaty  of  1832  with  the  Creek  Indians. 

Miscellaneous.  Cited  in  Osbom  v.  United  States  Bank,  9  Wheat.  870, 
6  I«.  Ed.  235,  aa  illustration  of  fact  that  national  interests  were  sometimes 
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committed  to'  subordinate  agents;  Lessee  of  Wallace  v.  Saunders,  7  Ohio, 
176,  with  reference  to  title  to  land  between  Scioto  and  Little  Miami  rivers 
reserved  for  military  locations. 

9  Wheat.  483^8«,  6  K  Ed.  140,  BIGK^S  ▼.  TAYLOE. 

Secondary  evidence  to  prove  lost  or  destroyed  writing  may  be  given  aftei 
proof  of  cause  of  absence  of  original. 

Approved  in  Brown  v.  Harkins,  131  Fed.  66,  65  C.  C.  A.  301,  in  action 
by  distiller  to  recover  revenue  taxes  illegally  imposed,  evidence  of  loss  of 
record-book  held  insufficient  to  justify  admission  of  oral  evidence  of  con- 
tents; Burton  v.  Driggs,  20  Wall.  134,  22  L.  Ed.  302,  admitting  copy  of 
deposition  which  had  been  duly  filed ;  Stebbins  v.  Duncan,  108  U.  S.  43^  27 
L.  Ed.  646,  2  Sup.  Ct.  320,  admitting  copy  and  parol  evidence  of  deed  de- 
stroyed in  Chicago  fire;  Halderman  v.  Halderman,  Hempst.  660,  Fed.  Cas 
5909,  as  to  copy  of  account  of  a  partner  with  firm,  question  of  admissibility 
not  decided  as  it  was  not  a  final  settlement  of  account;  Mariner  v.  Saun- 
ders, 5  Gilm.  122,  where  husband  not  admitted  to  prove  execution  of  deed 
by  wife,  when  one  of  the  witnesses  was  withig  court's  jurisdiction;  Hobbs 
V.  Beard,  43  S.  C.  379,  21 5.  E.  309,  in  case  of  a  recorded  deed,  where  both 
deed  and  record  had  been  destroyed  by  fire;  Tayloe  v.  Ri^s,  1  Pet.  597, 
7  L.  Ed.  278,  as  having  substantially  decided  that  deposition  of  a  missing 
witness  may  be  read  after  proof  that  he  had  been  sought  for,  but  could 
not  be  found. 

Proof  of  destmctlon  of  particular  writing  need  not  be  ahsolute;  impres- 
sion of  and  l>ellef  in  destmctlon  Is  sufficient. 

Cited  in  Williams  v.  United  States,  1  How.  299,  11  L.  Ed.  138,  applying 
principle  to  proof  of  official  papers  destroyed  by  burning  of  the  Treasury 
Building,  Washington;  United  States  v.  Doebler,  1  Bald.  521,  Fed.  Cas. 
14,977,  applying  ruling  to  lost  letters  relating  to  counterfeit  notes ;  Hopper 
V.  Ashley,  15  Ala.  463,  admitting  parol  evidence  of  impression  of  belief 
of  handwriting;  Hoitt  v.  Moulton,  21  N.  H.  589,  holding  absolute  assur- 
ance by  no  means  necessary  to  make  evidence  admissible  to  prove  hand- 
writing. 

Admissibility  of  evidence  of  loss  of  writing  is  addressed  to  court,  not  to 
Jnry. 

Cited  in  Bagley  v.  McMickle,  9  Cal.  449,  holding  the  preliminary  proof 
was  addressed  to  court,  which  was  sole  judge  of  its  sufficiency;  Mason  v. 
Libbey,  90  N.  Y.  684,  applying  rule  to  offer  of  parol  proof  of  contents  of 
a  destroyed  letter. 

When  secondary  evidence  of  lost  or  destroyed  Instrument  admissible. 
Approved  in  Main  v.  Aukam,  4  App.  D.  C.  54,  holding  where  lost  writ- 
ing was  last  known  in  possession  of  opposite  party,  secondary  evidence 
could  not  be  offered  as  to  its  contents  without  notice  to  opposite  party  to 
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prodnce  it;  Gibbs  v.  Potter,  166  Ind.  478,  9  Ann.  Oas.  481,  77  N.  E.  944, 
holding  subsequent  alteration  of  deed  afterward  lost  did  not  prevent  gran- 
tor from  proving  contents  before  alteration  by  secfondary  evidence;  The 
Ariel,  1  Hask.  72,  Fed.  Cas.  527,  holding  that  party  who,  under  no  pretense 
of  mistake  or  accident,  voluntarily  destroys  primary  evidence  excludes  him- 
self from  benefit  of  secondary  evidence;  Bagley  v.  McMickle,  9  Cal.  447, 
applying  rule  where  secondary  evidence  admitted  to  prove  destroyed  notes; 
Bagley  v.  Eaton,  ;iO  Cal.  147,  148,  admitting  secondary  evidence  where 
notes  had  been  destroyed  to  prevent  their  negotiation  to  third  parties,  but 
not  to  cancel  indebtedness ;  Rudolph  v.  Lane,  67  Ind.  118,  admitting  second- 
ary evidence  where  destruction  was  voluntary,  but  without  fraudulent  in- 
tent; Old  National  Bank  v.  Findley,  131  Ind.  230,  31  N.  E.  64,  applying 
rule  io  voluntary  destruction  of  deed  unaccompanied  by  fraud;  Schlemmer 
V.  Schendorf,  20  Ind.  App.  452,  admitting  pa^ol  proof  of  note  destroyed 
by  the  holder  in  consequence  of  cruel  and  coercive  acts  of  debtor;  Joannes 
V.  Bennett,  5  Allen,  173,  81  Am.  Dec.  741,  holding  inference  of  fraud  aris- 
ing from  voluntary  destruction  must  be  first  rebutted  before  secondary 
evidence  can  be  received;  Skinner  v.  Henderson,  10  Mo.  207,  admitting 
secondary  evidence  of  contents  of  deed  destroyed  by  mutual  consent  to 
rescind  an  unexecuted  cpntract;  Bank  v.  Eastman,  44  N.  H.  438,  to  prove 
contents  of  deed  not  recorded  and  canceled  with. intention  to  revest  title; 
Broad  well  v.  Stiles,  8  N.  J.  L.  60,  refusing  to  admit  secondary  evidence 
of  genuineness  of  signature  willfully  erased  from  indorsement  on  note; 
Wyckoff  V.  Wyckoff,  16  N.  J.  Eq.  403,  applying  rule  where  a  will  was 
destroyed  under  mistaken  belief  that  it  was  inoperative. 

Destruction  of  note  by  holder.    Note.  18  Am.  Dec.  488. 

Admissibility  of  secondary  evidence  to  prove  contents  of  instrument 
altered  or  destroyed  by  person  offering  sucji  evidence.  Note,  9  Ann. 
Gas.  484. 

Presum]^tion  against  spoliator  of  evidence.    Note,  34  L.  R.  A.  588. 

Miscellaneous.  Cited  in  Merrill  v.  Dawson,  Hempst.  624,  Fed.  Cas.  9469, 
saying  it  was  settled  by  principal  case  that  affidavit  of  party  to  suit  was 
competent  to  prove  loss  of  paper ;  Longworth  v.  Close,  1  McLean,  285,  Fed. 
Cas.  8489,  with  other  authorities  to  show  that  in  courts  of  United  States 
a  copy  o£  a  recorded  deed  was  not  received  as  evidence  withont  accounting 
for  nonproduction  of  original ;  Woods  v.  Gassett,  11  N.  H.  445,  holding  evi- 
dence of  party  to  cause  competent  to  prove  loss  introductory  of  secondary 
evidence  of  contents. 

9  Wheat.  489-501,  6  L.  Ed.  142,  HUOHBS  ▼.  EDWABDS. 

In  deed  upon  condition  snbseanent,  if  condition  is  lm];M>sBible  of  per- 
fonnance  wlien  deed  made,  only  condition  is  void,  and  estate  vests. 

Approved  in  Ward  v.  Hood,  124  Ala.  572,  27  South.  246,  holding  the 
condition  upon  which  replevin  bond  should  be  void,  being  impossible  of 
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performance,  renders  the  condition  and  not  bond  void;  Decrow  v.  Moody, 
73  Me.  103,  applying  principle  to  legacy  contingent  on  legatee  remaining 
with  testator  for  a  term  rendered  impossible  by  testator's  death,  holding 
legatee  entitled  to  legacy;  Byrne  v.  State,  12  Wis.  518,  holding  subscrip- 
tion for  stock  not  invalid,  though  made  on  condition  which  could  not  be 
performed. 

Mortgagee  may  pursue  legal  remedy  by  ejectment  and  at  same  time  file 
bill  to  foreclose.    . 

Approved  in  Eastern  Trust  &  Banking  Co.  v.  American  Ice  Co.,  14  App. 
D.  C.  329,  holding  where  mortgage  reserved  right  to  trustee  to  take  pos- 
session on  default,  mortgagee  could  not  have  receiver  appointed  for  prop- 
erty pending  foreclosure;  Sparks  v.  Pico,  1  McCall,  500,  503,  Fed.  Cas. 
13,211,  holding  that  though  action  on  note  barred  by  statute,  mortgagee 
can  prosecute  lien  on  lylorfgaged  premises  in  equity,  bar  of  remedy  does 
not  extinguish  debt;  Duval  v.  McLockey,  1  Ala.  728,  holding  mortgagee 
has  three  remedies — action  at  law  to  recover  debt,  ejectment  and  fore- 
closure; s.  c.,'  p.  746,  holding  validity  of  a  mortgage  is  not  impaired  by 
failure  to  present  the  notes  within  time  limited  by  statute ;  Harris  v.  Mills, 
28  111.  48,  81  Am.  Dec.  263,  holding  that  when  note  barred,  right  to  forc- 
oiose  was  also  barred  unless  mortgage  contained  ^venant  for  payment  on. 
which  action  of  ejectment  could  be  based;  Moreton  v.  Harrison,  1  Bland. 
500,  holding  remedies  at  law  and  in  equity  may  be  proceeded  on  at  same 
time  but  only  one  satisfaction  can  be  had;  Trustees  v.  Dickson,  1  Freem. 
Ch.  482,  holding  statute  of  Mississippi  as  to  presentment  of  claims  against 
decedents  does  not  apply  to  mortgage  debts. 

Equity  applies  statute  of  limitations  equally  to  an  ordinaiy  mortgage 
and  deed  absolute  In  form  but  Intended  as  mortgage. 

Approved  in  Holmes  v.  Cleveland,  C.  &  C.  R.  Co.,  93  Fed.  Ill,  holding 
'When  land  company  had  dedicated  street  to  town  of  Cleveland,  and  it  had 
been  used  as  such  for  fifty  years,  successors  of  land  company  had  no  title; 
Clarke  v.  Southwick,  1  Curt.  304,  Fed.  Cas.  2863,  where  twenty  years'  pos- 
session under  law  of  Massachusetts  bars  legal  action  to  foreclose,  a  less 
time  will  not  bar  a  bill  to  foreclose  an  equitable  mortgage;  Dexter  v. 
Arnold,  3  Sumn.  155,  Fed.  Cas.  3859,  applying  rule  where  law  of  Rhode 
Island  allowed  redemption  of  a  mortgage  after  twenty  years'  possession 
it  will  be  followed  in  equity;  Fisk  v.  Stewart,  24  Minn.  110,  holding  whero 
loan  was  to  stand  as  long  as  interest  was  paid,  each  payment  of  interest 
kept  alive  right  of  foreclosure  and  redemption. 

Acknowledgment  or  part  pa3mient  taking  specialty  debt  out  of  statute 
of  limitations.    Note,  16  £.  E.  0.  291. 

Absolute  deed  intended  as  security  for  debt  will  be  treated  in  equity  as 
mortgage. 

Approved  in  Alexander  v.  Cleland,  13  N.  M.  536,  86  Pac.  427,  following 
rule;  Cabrera  v.  American  Colonial  Bank,  214  U.  S.  231,  53  L.  EL  977, 
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29  Sup.  Ct.  623y  holding  parol  testimony  admissible  to  show  bill  of  sale 
was  intended  as  security;  Peters  v.  McLaren,  218  Fed.  416,  134  C.  C.  A. 
198,  holding  parol  evidence  admissible  to  show  intention  of  parties  to  deed 
by  one  partner  of  all  his  assets  to  copartner;  Tobriner  v.  White,  19  App. 
D.  C.  173,  holding  parol  evidence  admissible  to  show  maker  of  notes  secured 
by  deed  of  trust  took  title  and  made  notes^for  accommodation  of  payee 
as  part  of  sale  to  other  parties;  Dulany  v.  Morse,  39  App.  D.  C.  526,  hold- 
ing deed  to  be  intended  as  mortgage;  Fitzgerald  v.  Flanagan,  155  Iowa, 
226,  Ann.  Oas.  19140,  1104,  135  N.  W.  742,  holding  grantee  could  show  by 
parol  mortgage  was  excepted  from  covenants  of  deed;  Jolivet  v.  Chaves, 
125  La.  936,  82  L.  R.  A.  (If.  S.)  1046,  52  South.  103,  holding  ''sale  with 
right  of  redemption"  could  not  be  shown  to  be  mortgage  as  against  one 
who  purchased  after  time  to  redeem  had  expired;  Weiseham  v.  Hocker, 
7  Okl.  253,  54  Pac.  465,  where  deed  absolute  given  in  security  for  debt, 
and  grantee  at  same  t\me  executed  agreement  to  reconvey  on  payment  of 
debt  secured,  it  is  mortgage;  Peugh  v.  Davis,  96  U.  S.  336,  24  L.  Ed.  776, 
applying  principle  in  suit  for  redemption  by  grantor  and  admitting  evi- 
dence, written  or  oral,  to  show  real  character  of  transaction ;  Brick  v.  Brick, 
98  U.  S.  516,  25  L.  Ed.  257,  appl3dng  rule  to  certificate  of  stock  issued  and 
delivered  as  security  for  loan;  Jackson  v.  Lawrence,  117  XT.  S.  681,  29 
L.  Ed.  1025,  6  Sup.  Ct.  916,  construing  effect  of  deed  absolute  to  Missouri 
land  with  verbal  understanding  that  it  was  to  be  security  for  loan;  The 
Ellen  Holgate,  30  Fed.  127,  applying  rule  to  bills  of  sale  of  ship  intended 
as  collateral  security  for  loans;  Ray  v.  Tatum,  72  Fed.  114,  30  U.  S.  App. 
635,  applying  rule  to  deed  given  in  accordance  with  Georgia  code  (§§  1969- 
1971) ;  Cleveland  v.  La  Crosse  &  M.  R.  R.  Co.,  5  Fed.  Cas.  1035,  holding 
a  deed  by  railroad  could  be  held  to  be  mortgage  even  without  accompany- 
ing deed  of  defeasance;  Hudson  v.  Isbell,  5  Stew.  &  P.  77,  holding  that 
parol  evidence  was  admissible  to  convert  an  absolute  conveyance  into  mort- 
gage; Mobile,  B.  &  L.  Assn.  v.  Robertson,  65  Ala.  388,  holding  lease  by 
building  and  loan  association  to  stockholder  to  be  in  effeet^mortgage ;  Har- 
man  v.  May,  40  Ark.  149,  holding  whenever  at  time  of  sale  vendor  is  in- 
debted to  purchaser  and  so  continues  with  right  to  call  for  reconveyance 
on  payment  of  debt  his  absolute  deed  will  be  held  a  mortgage;  Lee  v. 
Evans,  8  Cal.  430,  435,  holding  that  parol  evidence  could  not  be  received 
to  prove  a  deed  absolute  a  mortgage  except  in  case  of  fraud  or  mistake; 
Sears  v.  Dixon,  33  Cal.  333,  holding  absolute  a  deed  of  homestead  accom- 
panied by  covenant  to  reconvey  on  repayment  of  purchase  money  void  as 
a  mortgage;  Bacon  v.  Brown,  19  Conn.  34,  holding  deed  can  operate  as 
mortgage  without  creating  a  personal  obligation  of  the  sum  named  in  con- 
dition; Hall  v.  Livingston,  3  Del.  Ch.  374,  holding  courts  of  equity. would 
admit  parol  evidence  to  enforce  equities  in  declaring  an  absolute  deed  as 
mortgage  even  without  element  of  fraud  or  mistake;  First  Nat.  Bank  v. 
Ashmead,  23  Fla.  389,  2  South.  661,  holding  deed- by  husband  and  wife  o6 
homestead  with  separate  agreement  of  defe^ance  in  favor  of  husband ^ 

II— 6 
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when  made  as  security,  oiily  created  mortgi^;  Morgan  v.  Morgan,  10  Ga. 
305,  as  to  what  evidence  was  admissible  to  prove  mortgagee  had  treated 
deed  as  a  mortgage;  Gibson  v.  Hough,  60  Ga.  590,  holding  under  Georgia 
code  deed  in  fee  without  defeasance  or  condition,  accompanied  by  bond 
to  reconvey,  does  not  create  mortgage;  Baxter  v.  Child,  39  Me.  112,  hold- 
ing express  provision  that  mortgagee  shall  hold  absolutely  on  default 
cannot  deprive  mortgagor  of  right  to  redeem;  Campbell  v.  Dearborn,  109 
Mass.  139,  12  Am.  Rep.  677,  holding  equity  courts  had  undoubted  power 
to  declare  a  deed  a  mortgage;  McMillan  v.  Bissell,  63  Mich.  69,  29  N.  W. 
738,  holding  nature  of  deed  may  be  shown  by  parol  on  adequate  proof; 
Stephens  v.  Sherrod,  6  Tex.  298,  55  Am.  Dec.  778,  holding  that  bill  of  sale 
of  negro  and  defeasance  executed  at  same  time  as  security  for  loan  were 
mortgage,  enforceable  notwithstanding  death  of  negro;  Baxter  v.  Willey, 
9  Vt.  280,  31  Am.  Dec.  625,  holding  that  sale  and  conveyance  in  payment 
of  pre-existing  debt  with  simple  right  to  repurchase  is  not  mortgage, 
otherwise  if  object  is  to  secure  payment. 

When,  how  and  at  whose  instance  deed  may  be  avoided  for  breach 
of  condition  subsequent.     Note,  44  Am.  Dec.  746. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  R.  A.  1916B,  573,  596, 
597. 

Mortgagor's  right  to  redeem  and  mortgagee's  right  to  foreclose  are  barred 
by  twenty  years'  adverse  possession  without  acfaiowledgment  of  continuance 
of  mortgage. 

Approved  in  New  York  Life  Ins.  Co.  v.  Lord,  100  Fed.  23,  holding  under 
contract  to  furnish  marketable  title,  mortgages  over  forty-five  years  old 
held  by  company  which  became  insolvent  five  years  after  execution  of 
mortgage  and  no  steps  had  been  taken  to  foreclose,  the  title  was  good; 
Mack  V.  Anderson,  165  N.  Y.  532,  59  N.  E.  290,  holding  where  two  tracts 
of  land  are  mortgaged  and  smaller  tract  is  conveyed  without  mention 
of  mortgage,  and  grantee  of  larger  tract  assumes  mortgage,  and  no  pay- 
ments are  made  by  grantee  of  smaller  tract  or  by  mortgagor  for  twenty 
years,  under  Codp  Civ.  Proc,  §§  380,  381,  foreclosure  against  smaller  tract 
is  barred;  Willison  v.  Watkins,  3  Pet.  52,  7  L.  Ed.  600,  applying  rule  to 
holding  of  adverse  possession  by  a  tenant  after  his  disclaimer  of  a  lease; 
Peyton  v.  Stith,  S  Pet.  494,  8  L.  Ed.  203,  applying  principle  to  tenant  seek- 
ing by  purchase  of  an  adverse  claim  of  title  to  assert  title  against  his 
landlord;  Piatt  v.  Vattier,  9  Pet.  417,  9  L.  Ed.  178,  refusing  to  recognize 
claim  of  title  of  assignee  of  mortgagor  after  thirty  years'  adverse  pos- 
session by  mortgagee ;  Boone  v.  Chiles,  10  Pet.  221,  9  L.  Ed.  404,  applying 
rule  in  adjudicating  claim  which  had  been  allowed  to  sleep  for  more  than 
twenty  years;  Jenkins  v.  Pye,  12  Pet.  262,  9  L.  Ed.  1079,  holding  general 
doctrine  well  established  that  stale  demands  will  not  be  enforced;  Bow- 
man V.  Wathen^  1  How.  194,  11  L.  Ed.  99,  holding  doctrine  of  equitable 
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bar  by  lapse  of  time  was  settled  law;  Zeller  v.  Eckert,  4  How.  297,  11 
L.  Ed.  988,  applying  rule  denying  suit  to  recover  real  estate  by  heirs  at 
law  twenty-five  years  after  right  of  entry  accrued;  Slicer  v.  Bank  of  Pitts- 
bui^,  16  How.  580,  14  L.  Ed.  1066,  where  mortgagor  sought  to  redeem  more, 
than  twenty  years  after  levy  upon  and  sale  of  mortgaged  premises,  mort- 
gagee purchasing;  Mitchell  v.  Thompson,  1  McLean,  106,  Fed.  Cas.  9669, 
holding  that  fraudulent  title  may  be  protected  by  time,  running  from  the 
time  when  fraud  was  discovered;  Piatt  v.  Vattier,  1  McLean,  162,  Fed. 
Cas.  11,117,  holding  title  of  assignee  of  a  mortgagee  in  possession  became 
absolute  after  statutory  period;  Bowman  v.  Wathen,  2  McLean,  396,  Fed. 
Cas.  1740,  holding  that  time  in  equity  can  operate  as  bar  where  at  law 
statute  could  have  no  effect;  Fcrson  v.  Sanger,  1  Wood.  &  M.  148,  Fed. 
Cas.  4752,  holding  a  purchaser  having  taken  possession  could  not,  after 
six  or  seven  years,  claim  to  rescind  contract  on  ground  of  misrepresenta- 
tion; Fox  v.  Blossom,  17  Blatchf.  355,  Fed.  Cas.  5008,  holding  under  law 
of  Connecticut  second  mortgagee  may  after  fifteen  years'  possession  by 
mortgagor,  without  acknowledgment  of  debt  of  a  first  mortgagee,  bring 
suit  to  have  first  mortgage  canceled;   Amory  v.  Lawrence,  3  Cliff.  533, 
Fed.  Cas.  336,  refusing  to  hold  mortgage  barred  when  there  had  been 
verbal  recognitions  and  payments  on  account  within  time;   Tillotson   v. 
Kennedy,  5  Ala.  412,  39  Am.  Dec.  833,  holding  possession  of  tenant  becomes 
adverse    after   disclaimer  and   statute   runs   against   landlord   from   time 
he  has  notice  of  disclaimer;  Sullivan  v.  Hadley,  16  Ark.  145,  holding  that 
equity  courts  had  apparently  adopted  same  period  of  limitation  for  fore- 
closure as  was  allowed  to  mortgagee  to  bring  ejectment;  Rings  v.  Wood- 
ruff, 43  Ark.  491,  holding  the  seven'  years '  adverse  possession  required  to 
bar  action  for  recovery  must  be  in  open  denial  of  mort^gagee's  title  sufii- 
eient  to  put  him  on  notice;  Haskell  v.  Bailey,  22  Conn.  572,  holding  it 
was  well  settled  lax)se  of  time  would  operate  as  bar  without  any  statute 
of  limitations;  Perkins  v.  Cartmell,  4  Harr.  275,  42  Am.  Dec.  766,  holding 
whan  court  of  equity  acts  in  analogy  to  statutes  of  limitation  it  adopts 
exceptions  also;  Pollock  v.  Maison,  41  111.  520,  holding  mortgage  collateral 
to  notes  is  barred  of  foreclosure  when  action  on  notes  Uarred  unless  it  con- 
tains independent  covenant  for  payment;  Locke  v.  Caldwell,  91  111.  420, 
holding  mle  of  bar  by  adverse  possession  was  reciprocal  and  applied  to 
mortgagor  and  mortgagee;  Lingan  v.  Henderson,  1  Bland  Ch.  282,  holding 
bill  of  foreclosure  can  only  be  barred  by  same  time  limit  as  action  in 
ejectment- 

Distingnished  in  Dexter  v.  Arnold,  3  Sumti.  159,  Fed.  Cas.  3859,  as  not 
applicable  where  only  evidence  in  support  of  right  to  redeem  was  parol 
statements  to  third  parties. 

Effect  of  payment  or  acknowledgment  by  mortgagor  to  toll  limitations 
as  against  person  holding  through  him.    Note,  28  L.  B.  A.  (N.  S.) 
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Under  treaty  wltb  Great  Britain  of  1794,  alien  entitled  to  possession  at 
date  of  treaty  may  maintain  ejectment,  and  independently  of  treaty  mort- 
gagee, though  alien,  may  have  decree  of  sale  for  payment  of  mortgage  debt. 
Cited  in  Pollard  v.  Kibbe,  14  Pet.  413,  10  L.  Ed.  519,  with  referonce 
/to  provision  that  French  subjects  at  time  of  treaty  with  France  of  1778 
should  not  be  considered  aliens;  Neilson  v.  Lagow,  12  How.  108,  13  L.  Ed. 
914,  holding  that  act  of  Congress  of  May,  1820,  did  not  preclude  the  United 
States  from  taking  a  mortgage  on  lands  .  to  secure  debt ;  Hauenstein  v. 
Lynham,  100  U.  S.  489,  25  L.  Ed.  630,  concerning  Swiss  treaty  of  1850, 
as  to  effect  of  treaties  on  alienage  being  superior  to  State  laws;  Baldwin 
V.  Franks,  120  U.  S.  703,  30  L.  Ed.  772,  7  Sup.  Ct.  765,  dissenting  opinion, 
on  construction  of  treaty  with  China  of  1868,  with  reference  to  right  of 
Chinese  to  emigrate  to  United  States;  Parrott's  Chinese  Case,  6  Sawy. 
371,  1  Fed.  503,  holding  California  constitution  and  statutes  prohibiting 
employment  of  Chinese  by  corporations  void,  as  conflicting  with  treaty 
with  China  of  1868 ;  People  v.  Gerke,  5  Cal.  382,  386,  holding  treaty-making 
power  of  the  Federal  government  was  competent  to  prevent  escheat  to 
State  of  property  of  foreign  citizens;  Opel  v.  Shoup,  100  Iowa,  424,  37. 
L.  R.  A.  687,  69  N.  W.  563,  disqualification  of  an  alien  under  State  law 
from  dealing  with  real  property  will  be  removed  by  a  national  treaty 
conferring  right;  Bank  v.  Johnson,  47  Ohio  St.  314,  8  L.  B.  A,  616,  24 
N.  £.  505,  fact  mortgage  is  made  to  partnership  incapable  of  holding  title 
does  not  affect  its  validity,  which  can  be  enforced  in  equity;  Williams  v. 
Wilson,  Mart.  &  Y.  253,  applying  rule  to  land  acquired  by  alien  prior 
to  treaty  with  Great  Britain. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  B.  A.  178. 

When  mortgagor  remains  in  possession,  mortgage  after  twenty  years  pre- 
sumed to  be  discharged. 

Approved  in  McLaughlin  v.  Sonne,  78  Neb.  634,  111  N.  W.  379,  holding 
part  payment  by  one  authorized  to  bind  property  tolled  statute  of  limita- 
tions against  foreclosure  of  mortgage;  Woodlief  v.  Wester,  136  N.  C.  166, 
48  S.  E.  579,  mortgagee  may  foreclose  by  action  brought  within  four 
months  after  death  of  life  tenant,  though  last  payment  on  mortgage  debt 
made  more  than  ten  years  prior  to  date  of  suit;  Ransdale  v.  Grove,  4 
McLean,  284,  Fed.  Cas.  11,570,  holding  a  deed  may  be  presumed  from  long 
possession;  Almy  v.  Wilbur,  2  Wood.  &  M.  403,  Fed.  Cas.  256,  holding 
where  possession  is  rightfully  given,  no  conversion  can  be  considered  as 
made  till  demand  of  return  and  refusal;  Byrd  v.  McDaniel,  33  Ala.  27, 
holding  that  though  the  mortgagor  is  a  quasi-tenant  to  mortgagee  that 
does  not  affect  the  presumption  of  payment;  Browne  v.  Browne,  17  Fla. 
625,  35  Ael  Bep.  103,  holding  principal  case  was  no  authority  for  con- 
tention that  action  of  equity  and  law  was  concurrent;  Cheever  v.  Perley, 
11  Allen,  588,  holding  act  of  recognition  of  mortgage  to  overcome  pre- 
sumption must  be  positive  and  unequivocal;  Nevitt  v.  Bacon,  32  Miss.  227, 
66  Am.  Dec.  613,  holding  right  to  foreclose  will  be  barred  when  rights  to 
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recover  possession  and  to  stie  on  note  were  barred;  Cape  Giradeau  Co. 
V.  Harbison,  58  Mo.  96,  holding  that  in  Missouri,  by  analogy,  ten  years' 
adverse  possession  would  suffice  to  raise  presumption;  Tripe  v.  Itfarcy, 
39  N.  H.  449,  holding  presumption  of  payment  could  not  arise  short  of 
twenty  years  from  default;  Murdock  v.  Waterman,  145  N.  Y.  66,  27 
L.  &.  A.  422,  39  N.  E.  832,  payment,  to  arrest  running  of  statute,  must 
be  by  party  bound  to  pay  obligation  or  his  agent  authorized  in  fact  or  in 
law;  Roberts  v.  Welch,  8  Ired.  Eq.  292,  applying  rule  where  mortgage 
had  been  unrecognized  for  twenty-eight  years;  Ray  v.  Pearce,  84  N.  C. 

487,  applying  rule  where  mortgage  remained  unacknowledged  nearly  thirty 
years;  Royster  v.  Farrell,  115  N.  C.  310,  20  S.  E.  476,  holding  written 
acknowledgment  operated  not  only  on  statute  of  limitations  but  on  right 
to  foreclose;  Barrett  v.  Prentiss,  57  Vt.  300,  holding  partial  payment 
by  maker  of  note  sufficient  to  rebut  presumption  extending  to  his  grantee ; 
Suavely  v.  Pickle,  29  Gratt.  39,  holding  presumption  may  be  repelled  by 
conversations  and  admissions  by  mortgagee  to  third  parties;  Troll  v. 
Carter,  15  W.  Va.  5^,  refusing  to  enforce  a  parol  trust  where  long  time 
had  elapsed  since  absolute  deed  executed,  collecting  authorities. 

Distinguished  in  Wyman  v.  Babcock,  2  Curt.  399,  Fed.  Cas.  18,113,  as 
not  applicable  where  there  has  been  no  breach  of  a  condition  and  nothing 
attributable  to  the  mortgagor  as  neglect;  Chouteau  v.  Burlando,  20  Mo. 

488,  as  having  no  application  where  neither  mortgagor  nor  mortgagee 
were  in  possession;  Johnston  v.  Real  Estate  Assn.,  2  Tex.  Civ.  App.  499, 
21  S.  W.  962,  as  authority  for  holding  a  mortgagor  could,  by  promise, 
sttbseqaent  to  second  mortgage,  revive  a  prior  obligation  so  as  to  deprive 
second  mortgagee  of  defense  of  statutory  bar. 

Doubted  in  Blackwell  v.  Barnett,  52  Tex.  332,  whether  second  mortgage, 
given  after  first  mortgage  debt,  barred  by  time,  was  made  subordinate  by 
subsequent  recognition  of  first  mortgage. 

Refusal  of  relief  in  equity  because  of  laches.    Note,  54  Am.  Dec.  130. 

Bar  of  principal  debt  as  bar  to  foreclosure  of  mortgage  or  deed  of 
trust.    Note,  21  L.  B.  A.  554. 

Under  Kentucky  registration  law,  registration  of  a  mortgage  is  con- 
stmcti've  notice  of  It  and  equal  to  direct  notice. 

Cited  in  Tripe  v.  Marcy,  .39  N.  H.  448,  applying  rule  to  registration  in 
New  Hampshire. 

Approved  in  Lefmann  v.  Brill,  142  Fed.  48,  wife  who  recovered  decree 
against  husband  in  maintenance  suit  which  awarded  her  specific  property, 
including  realty  which  husband  had  previously  mortgaged,  cannot  avoid 
mortgage  as  fraudulent  conveyance;  Austin  v.  Steele,  68  Ark.  355,  58  S.  W. 
.355,  lidding  S.  A  H.  Dig.,  §§  5094,  5095  (Ark.),  requiring  indorsements 
of  payments  of  notes  to  be  indorsed  on  record,  does  not  apply  to  mortgage 
kept  alive  by  consent;  Balch  v.  Arnold,  9  Wyo.  37,  59  Pac.  438,  and  Cook 
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V.  Union  Trust  Co.,  106  Ky.  803,  51  S.  W.  601,  602,  both  holding  payment 
on  note  secured  by  vendor's  lien  extends  period  of  limitation. 

Distinguished  in  Duke  v.  Story,  116  Ga.  389,  42  S.  E.  722,  holding  if 
obligation  is  barred  security  deed  therefor  is  barred. 

Purchaser  of  mortgaged  property  ^th  notice  of  mortgage  is  bomid  by 
same  equities  as  mortgagor. 

Approved  in  Wadley  v.  Ward,  99  Ark.  215,  137  S.  W.  810,  holding  bar 
of  limitations  against  debt  secured  by  mortgage  did  not  protect  subse- 
quent purchasers  from  foreclosure  of  mortgage;  dissenting  opinion  in 
Colonial  &  U.  S.  Mtg.  Co.  v.  Northwest  Thresher  Co.,  14  N.  D.  174,  116 
Am.  St.  Rep.  642,  8  Ann.  Gas.  1160,  70  L.  R.  A.  (N.  S.)  814,  103  N.  W. 
926,  majority  holding  defendant,  who  as  grantee  of  mortgagor  took  subject 
to  mortgage,  could  plead  limitations  on  foreclosure  though  debt  was  not 
barred  as  to  debtor  by  reason  of  his  absence  from  State;  Whittington  v. 
Flint,  43  Ark.  516,  51  Am.  Rep.  579,  holding  rule  applied  in  all  States 
where  mortgage  carried  legal  title  except  in  Mississippi ;  Medley  v.  Elliott, 
62  111.  535,  holding  that  mortgagor  and  purchaser  may  both  be  treated  as 
tenant  or  trespasser  by  mortgagee  on  forfeiture  of  condition  of  mortgage ; 
Palmer  v.  Butler,  36  Iowa,  582,  holding  that  purchaser  was  bound  by 
acknowledgment  of  mortgage  by  mortgagor  preventing  bar  of  statute; 
Schmucker  v.  Sibert,  18  Kan.  110,  26  Am.  Rep.  768,  holding  when  note 
is  barred  mortgage  is  also  barred,  but  is  not  barred  until  note  is;  Mundy 
V.  Monroe,  1  Mich.  71,  holding  mortgagee's  right  to  bring  ejectment  after 
default  was  absolute  and  State  law  forbidding  it  was  unconstitutional; 
Carson  v.  Cochran,  52  Minn.  75,  53  N.  W.  1132, '  holding  principle  was 
undoubted  as  to  payments  by  mortgagor  prior  to  purchase,  but  not  settled 
as  to  subsequent  pajrments;  Tripe  v.  Marcy,  39  N.  H.  448,  applying  rule  to 
purchaser  where  mortgage  had  been  registered;  Den  v.  McEInight,  11 
N.  J.  L.  393,  applying  rule  to  purchase  from  executors  when  intent  of 
sale  was  legal  fraud,  with  notice  of  which  purchaser  was  chargeable; 
Heyer  v.  Pruyn,  7  Paige,  469,  34  Am.  Dec.  359,  holding  that  where  pur- 
chaser had  recognized  mortgage  his  grantees  were  bound;  Murdock  v. 
Waterman,  145  N.  Y.  66,  39  N.  E.  832,  accepting  principle,  saying  mort- 
*gagee  is  not  called  on  to  inquire  how  mortgagor  has  dealt  with  equity  of 
redemption;  Jennings  v.  Wood,  20  Ohio,  282,  holding  when  mortgagee  pur- 
chases mortgaged  premises  and  delivers  up  the  note,  the  mortgage  is 
thereby  extinguished  although  remaining  of  record;  Clark  v.  Potter,  32 
Ohio  St.  61,  holding  where  a  decree  of  foreclosure  remained  unacted  on 
for  over  twenty  years,  mortgagor  remaining  in  possession,  decree  could 
not  be  enforced  against  his  vendees;  Presbyterian  Corporation  v.  Wallace, 
3  Rawle,  148,  holding  a  sheriff's  sale  of  part  of  mortgaged  premises  under 
younger  judgment  against  purchaser  from  mortgagor  freed  land  from 
the  mortgage;  Nixon  v.  Bynum,  1  Bail.  151,  holding  mortgage  duly  regis- 
tered prevents  purchaser  from  mortgagor  setting  up  title  by  possession 
against  mortgagee;  Kendall  v.  Tracy,  64  Vt  526,  24  Atl.  1119,  applying 
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role  and  holding  mortgagee  could  assert  his  rights  over  part  of  mortgaged 
property  sold  by  mortgagor,  notwithstanding  he  had  stood  by  and  seen 
lai^e  expenditure  thereon. 

Mortgagor  in  possession  is  not  accountable  to  mortgagee  for  rents,  thougli 
land  when  sold  is  insufficient  to  pay  debt. 

Cited  in  Teal  v.  Walker,  111  U.  S.  250,  28  L.  Ed.  418,  4  Sup.  Ct.  424, 
applying  rule  to  trust  deed  and  holding  that  under  Oregon  statute  a  mort- 
gagee is  not  entitled  to  rents  and  profits  before  foreclosure;  Willis  v. 
Eastern  Trust  etc.  Co.,  169  U.  S.  311,  42  L.  Ed.  759,  18  Sup.  Ct.  353,  hold- 
ing mortgagee  not  entitled  to  summary  process  to  recover  possession  of 
land  under  landlord  and  tenant  act  of  District  of  Columbia;  Dow  v. 
Memphis  etc.  R.  R.  Co.,  20  Fed.  770,  applying  rule  to  a  mortgage  of  rail- 
road, including  the  income,  tools,  etc.,  holding  mortgagee  not  entitled 
to  account  of  receipts. 

Nature  of  mortgagor's  estate  at  common  law,  and  remedies  available 
by  him  to  recover  possession  and  otherwise  obtain  his  rights  by  suit 
or  action.    Note,  7  Am.  St.  Rep.  83. 

Imprdtements  made  on  mortgaged  property  inure  for  the  benefit  of  mort- 


Cited  in  Mobile  Marine  Dock  etc.  Co.  v.  Huder,  35  Ala.  720,  holding  on 
foreclosure  lands  to  be  sold  must  be  estimated  at  present  value,  including 
improvements;  Porter  v.  Pillsbury,  36  Me.  284,  holding  that  under  State 
law  mortgagee  secured  by  note  and  mortgage  may  recover  balance  of 
debt,  deducting  value  of  mortgaged  premises  at  foreclosure ;  Tripe .  v. 
Marcy,  39  N.  H.  451,  holding  neither  mortgagor  nor  purchaser  of  equity 
could  set  up  claim  for  betterments ;  Walker  v.  Walker,  64  N.  H.  56,  5  Atl. 
461,  applying  rule  to.  improvements  made  by  holder  of  a  remainder  in 
fee  upon  condition,  when  the  condition  was  broken ;  Siavings  Bank  v.  Cres- 
well,  100  U.  S.  640,  25  L.  Ed.  714,  as  to  judgment  liens. 

Knowledge  or  notice  of  adverse  claim  as  affecting  right  to  compensa- 
tion for  improvements.    Note,  Ann.  Gas.  1916B,  62. 

When  mortgaged  property  is  partly  sold  to  various  purchasers  right  of 
mortgagee  to  call  for  foreclosure  and  sale  of  all  mortgaged  property  is  not 
affected. 

Cited  in  Mobile  Marine  Dock  etc.  Co.  v.  Huder,  35  Ala.  720,  holding 
that  portions  of  land  unsold  must  be  first  subjected,  then  other  portions 
in  inverse  order  of  alienation;  Gibson  v.  McCormick,  10  Gill  &  J.  105, 
holding  decree  for  sale  for  payment  of  creditors  erroneous  if  it  directs 
pa^nnent  by  contribution  by  devisees;  Presbyterian  Corp.  v.  Wallace,  3 
Rawle,  164,  arguendo;  Savings  Bank  v.  Creswell,  100  U.  S.  640,  25  L.  Ed. 
714,  as  to  subjection' of  different  properties  to  judgment  lien. 

Right  of  person  whose  debt  is  secured  by  trust  deed,  pledge,  mortgage 

or  other  lien  to  maintain  action  at  law  to  recover  judgment  on 

debt.     Note,  73  Am.  St.  Rep.  560. 
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Miscellaneous.  Cited  in  itelly  v.  Leachman,  3  Idaho,  ^73,  34  Pac.  814, 
holding  that  payment  of  sum  of  money  was  for  interest  due  on  debt  may 
be  proved  by  parol;  Medley  v.  Elliott,  62  111.  534,  saying  it  was  settled 
law  the  interest  of  a  mortgagee  was  a  mere  chattel  interest  similar  to  that 
in  debt  secured;  Iglehart  v.  Armiger,  1  Bland  Ch.  525,  but  not  in  point; 
Neale  v.  Hagthrop,  3  Bland  Ch.  582,  apparently  error;  Ladue  v,  Detroit 
etc.  R.  R.  Co.,  13  Mich.  396,  87  Am.  Dec.  763,  as  to  general  nature  of  a 
mortgage,  holding  that  in  Michigan  it  was  only  an  accessory  to  the  debt; 
Tripe  v,  Marcy,  39  N.  H.  452,  as  to  notice  to  purchaser  from  mortgagor; 
McCloskey  v.  O'Brien,  16  W.  Va.*  848,  on  question  whether  mortgage 
charges  en  estate  merge  in  legal  title-  on  payment. 

9  Wheat.  602-515,  6  L.  Ed.  145,  STEPHENS  ▼.  McCABOO. 

A  claimant  of  same  property  nnder  different  titles  may  assert  all  Ms  titles 
In  same  bill. 

Approved  in  Westinghouse  Air  Brake  Co.  v.  Kansas  City  S.  Ry.  Co., 
137  Fed.  32,  union  of  cause  of  action  upon  mechanic's  lien  and  cause  of 
action  upon  equitable  preference  in  bill  to  enforce  same  demand  aprainst 
same  property  does  not  render  pleading  multifarious;  Halsey  v.  Goddard, 
86  Fed.  28,  holding  bill  not  multifarious  because  alleging  two  alternative 
grounds  on  which  complainants  may  be  entitled  to  an  estate. 

Miscellaneous.  Cited  in  The  S.  W.  R.  R.  Co.  v.  Paulk,  24  Ga.  371,  not 
in  point. 

9  Ydieat.  51&-526,  6  L.  Ed.  149,  LOVE  ▼.  SIMM'S  LESSEE. 

Plaintiff  must  show  right  to  possession  to  be  In  himself,  but  tenant  may 
always  prove  title  ont  of  plaintiff. 

Approved  in  Scott  v.  Herrell,  31  App.  D.  C.  53,  and  Reeves  v.  Low,  8 
App.  D.  C.  118,  both  holding  plaintiff  in  ejectment  could  be  defeated  by 
outstanding  title  by  adverse  possession  in  third  Derson;  McGuire  v.  Blount, 
199  U.  S.  144,  50  L.  Ed.  128,  26  Sup.  Ct.  1,  arguendo ;  Hamilton  v.  Brown, 
161  U.  S.  274,  40  L.  Ed.  699,  16  Sup.  Ct.  592,  applying  rule  to  an  escheat 
of  lands  in  Texas;  Commyns  v.  Latimer,  2  Fla.  88,  holding  that  vague 
description  without  any  designation  to  give  beginning  of  a  survey,  insuffi- 
cient to  support  action  in  ejectment;  note  to  Doe  v.  West,  1  Blackf.  136, 
holding  x)rior  peaceable  possession  under  claim  of  right  will  prevail  against 
mere  intruder;  Boylan  v.  Meeker,  28  N.  J.  L.  297,  applying-  rule  where 
plaintiff  claimed  title  under  a  will,  holding  defendant  could  use  will  to 
show  the  title  was  elsewhere;  Williams  v.  Seawall,  1  Yerg.  84,  applying 
rule  to  alternative  defense;  dissenting  opinion  in  Henderson  y.  State,  10 
How.  325,  13  L.  Ed.  440,  arguendo. 

Distinguished  in  Turner  v.  Aldridge,  McAU.  230,  Fed.  Cas.  14,249,  hold- 
ing that  rule  was  subject  to  be  limited  and  qualified  by  each  case,  and 
that  a  plaintiff  having  documentary  title  with  possession  could  recover 
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against  a  defendant,  a  mere  trespasser;  Rush  v.  French,  1  Ariz.  Ter.  153, 
as  not  applicable  to  disputed  mining  claims  when  both  parties  showed 
color  of  title. 

For  what  property  or  invasion  of  possession  ejectment  is  maintain- 
able.   Note,  116  Am.  St.  Rep.  569. 

What  title  or  interest  will  support  ejectment.     Note,  18  L.  R.  A.  781, 
788. 

Miscellaneous.  Cited  in  State  v.  Elirke,  12  Fla.  291,  95  Am.  Dec.  326, 
not  in  point.  ^ 

9  Wbeat.  526^  6  I..  Ed.  151,  8TEWABT  ▼.  IKGLB. 

Betnm  to  writ  of  certiorari  on  suggestion  of  diminution  of  record  may 
be  made  by  clerk  of  lower  court  instead  of  judge. 

Approved  in  Carter  v.  Louisiana  Purchase  Exposition  Co.,  124  Mo.  App. 
538,  102  S.  W.  8,  holding  Circuit  Court  had  power  to  correct  error  of  derk 
in  entering  judgment  of  justice  of  peace;  Worcester  v.  Stated 6  Pet.  565, 

8  Ik  Ed.  502,  applying  rule  to  return  of  a  writ  of  error;  Deans  v.  Wil- 
coxon,  18  Fla.  549,  as  to  form  of  writ  of  certiorari  and  its  service. 

9  Wheat.  527--528,  6  L.  Ed.  151,  PEYTON  ▼.  B0BEBT80N. 

In  replevin  for  property  distrained  for  rent,  real  matter  in  controversy 
Is  sum  claimed;  in  replevin  to  try  title  to  property,  it  is  value  of  property. 

Approved  in  Martinez  v.  International  Banking  Corporation,  220  U.  S. 
221, '55  L.  Ed.  442,  31  Sup.  Ct.  408,  holding  value  of  matter  in  dispute  was 
test  of  jurisdiction  of  Supreme  Court  of  Philippine  Islands;  Graves  v. 
Thompson,  35  Wash.  285,  77  Pac^  385,  in  action  for  recovery  of  personal 
property,  alleged  damages  for  detention  thereof  cannot  he  added  to  value 
of  property  for  purpose  of  determining  appellate  jurisdiction;  Hilton 
V.  Dickinson,  108  U.  S.  171,  27  L.  Ed.  690,  2  Sup.  Ct.  428,  holding  demand 
^vems  jurisdiction  until  it  apx>ears  that  it  is  not  the  sum  in  dispute,  then 
the  sum  showil  will  govern;  Gihson  v.  Shufeldt,  122  U.  S.  29,  30  L.  Ed. 
1084,  7  Sup.  Ct.  1067,  applying  rule  to  appeal  from  Circuit  Court  under 
act  of  1875,  holding  in  suit  by  several  on  distinct  demands  defendant  can 
only  appeal  as  to  those  to  whom  more  th^n  five  thousand  dollars  is  de- 
creed ;  Came  v.  Russ,  152  U.  S.  252,  38  L.  Ed.  429,  14  Sup.  Ct.  579,  holding, 
in  bill  to  redeem,  right  of  appeal  depends  on  amount  to  be  redeemed. 

Distinguished  in  Grambling  v.  Dickey,  118  N.  C.  989,  24  S.  E.  672,  as 
inapplicable  to  interpleader  before  a  justice  to  try  title  to  personal 
property. 

9  Wbeat.  629-531,  6  K  Ed.  162,  EX  PASTE  BUEB. 

Proceedings  by  mandamus  to  revVlew  action  of  Oircuit  and  District  Courts 
in  dlflbarxlBg  attorney  not  entertained  unless  it  has  been  irregular  or  flagrantly 
improper. 
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Approved  in  Thatcher  v.  United  States,  212  Fed.  804,  129  C.  C.  A.  255, 
holding  mandamus  not  exclusive  remedy  for  review  by  Circuit  Court  of 
Appeals  of  order  disbarring  attorney;  Barnes  v.  Lyons,  187  Fed.  883,  110 
C.  C.  A.  15,  holding  writ  not  employed  to  revise  decision  of  inferior  court 
proceeding  from  judicial  act;  State  v.  Cole,  4  Okl.  Cr.  40,  109  Pac.  742, 
denying  mandamus  to  proceed  with  criminal  trial;  State  v.  Matthews, 
81  S.  C.  417,  128  Am.  St.  Rep.  919,  16  Ann.  Gas.  182,  22  L.  B.  A.  (N.  S.) 
735,  62  S.  E.  696,  issuing  writ  to  compel  board  of  pharmaceutical  exam- 
iners to  issue  license  as  pharmacist;  State  v.  Bare,  60  W.  Va.  487,  56 
S.  E.  391,  denying  writ  against  officer  vested  with  discretion  when  there 
was  no  willful  disregard  of  duty;  State  v.  Stiles,  48  W.  Va.  429,  37  S.  E. 
621,  holding  judgment  of  disbarment  may  be  reviewed  by  writ  of  error; 
Ex  parte  Bradley,  7  Wall.  377,  379,  19  L.  Ed.  219,  holding  that  one  court 
could  not  disbar  for  contempt  before  another  court;  in  dissenting  opinion, 
p.  380,  19  L.  Ed.  219,  showing  reason  for  refusal  of  mandamus  in  principal 
case;  Davidson  v.  Washburn,  56  Ala.  597,  holding  mandamus  would  not 
lie  to  comj^l  the  rendering  of  particular  judgment;  State  v.  Kirke,  12 
Fla.  286,  95  Ael  Dec.  321,  holding  mandamus  is  proper  to  review  disbar- 
ment of  an  attorney;  s.  c,  p.  300,  95  Am.  Dec.  333,  holding  State  Supreme 
Court  could  interpose  when  decision  of  lower  court  manifestly  erroneous 
and  conduct  improper;  People  v.  Pearson,  2  Scam.  204,  33  Am.  Dec.  448, 
as  one  of  fifteen  cited  cases  where  mandamus  has  been  refused,  stating 
principles  resulting  from  refusals;  Jelley  v.  Roberts,  50  Ind.  7,  holding 
mandamus  will  not  lie  to  compel  performance  of  a  discretionary  act; 
Walls  V.  Palmer,  64  Ind.  495,  as  to  when  mandamus  is  proper  to  review 
disbarment. 

Distinguished  in  Matter  of  Eldridge,  82  N.  Y.  166^  holding  guilt  or  inno- 
cence of  an  apx)ellant  did  not  rest  in  the  absolute  discretion  of  any  court, 
and  always  open  to  review. 

Right  of  attorney  to  review  of  disbarment  proceedings.    Note,  10  Ann. 

Gas.  546. 
Law  of  mandamus.    Note,  89  Am.  Dec.  740. 

Discretionary  power  of  courts  to  control  attorneys  should  be  exercised 
with  great  moderation  and  Judgment,  but  It  must  be  exercised  and  by  court 
itself. 

Approved  in  In  re  Ulmer,  208  Fed.  467,  disbarring  attorney  for  perjury 
committed  in  Federal  court;  In  re  Thatcher,  190  Fed.  975,  976,  disbarring 
attorney  on  ground  of  professional  misconduct  amounting  to  moral  turpi- 
tude ;  In  re  Durant,  80  Conn.  148, 150, 10  Ann.  Gas.  539,  67  Atl.  501,  uphold- 
ing disbarment  of  attorney  for  fraud  in  divorce  action;  In  re  Proposed 
Disbarment  of  Adriaans,  17  App.  D.  C.  45,  disbarring  attorney  for  false 
and  scandalous  statements  as  to  judge  and  fellow-attorney;  State  v.  Mc- 
Elhinney,  241  Mo.  606,  145  S.  W.  1142,  holding  refusal  of  court  to  recog- 
nize attorney  was  not  disbarment;  In  re  Schnitzer,  33  Nev.  594,  33  L.  R.  A. 
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(N.  S.)  941,  112  Pac.  852,  suspending  attorney  for  advertising  to  procure 
persons  to  come  to  State  to  procui'e  divorce;  In  re  Boone,  83  Fed.  949, 
holding  attorney  could  not  by  contract  enable  himself  to  act  against  former 
client  and  use  knowledge  then  obtained;  United  States  v.  Green,  85  Fed. 
861,  holding  filing  brief  in  appeal  court  libeling  judges  of  Circuit  Courts 
ground  for  disbarment;  Beenev.  State,  22  Ark.  154,  holding  court  on 
appeal  would  only  inquire  as  to  regularity  of  proceedings,  and  not  abus6 
of  discretion;  People  v.  Green,  7  fJolo.  240,  49  Am.  Rep.  353,  3  Pac.  67, 
holding  that  where  power  was  statutory  its  use  was  by  implication  manda- 
tory, and  offense  need  not  occur  in  open  court;* People  v.  MacCabe,  18 
Colo.  191,  36  Am.  St.  Rep.  274,  19  L.  R.  A.  232,  32  Pac.  281,  attorney 
disbarred  for  advertising  to  obtain  divorces;  State  v.  Kirke,  12  Fla.  287, 
95  Am.  Dec.  322,  holding  discretion  to  disbar  must  be  sound  and  according 
to  law;  People  v.  Barker,  56  111.  301,  303,  applying  rule  in  case  of  breach' 
of  professional  obligation  of  secrecy;  Rice  v.  Commonwealth,  18  B.  Mon. 
483,  484,  for  adding  to  letter  before  publication;  Walker  v.  Commonwealth, 
8  Bush,  94,  holding  court  could  not  act  summarily  when  fact  of  malprac- 
tice was  not  actually  known  to  it;  Bradley  v.  Tochman,  3  Fed.  Cas.  1167, 
where  court  refused  to  proceed  to  summary  disbarment  on  account  of-a 
letter  written  by  an  attorney;  State  v.  McClaugherty,  33  W.  Va.  258,  10 
S.  E.  409,  for  >publishing  an  article  in  a  newspaper  reflecting  on  conduct 
of  a  judge. 

Summary  jurisdiction  over  attorneys.    Note,  2  Am.  St.  Rep.  848,  858, 
859,  862. 

Power  of  disbarment  of  attorneys  is  incidental  to  all  courts,  and  is  neces- 
sary for  preservation  of  decorum. 

Approved  in  Wemimont  v.  State,  101  Ark.  218,  Ann.  Gas.  1913D,  1156, 
142  S.  W.  197,  and  Commonwealth  v.  Roe,  129  Ky.  659,  19  L.  R.  A.  (N.  S.) 
418,  112  S.  W.  686,  both  following  rule;  In  re  Riggers,  24  Okl.  847,  25 
L.  B.  A.  (N.  S.)  622,  104  Pac.  1085,  holding  disbarment  was  civil  pro- 
ceeding; In  re  Evans,  94  S.  C.  416,  78  S.  E.  228,  holding  rule  did  not 
apply  where  charges  were  made  by  Bar  Association  or  attorney  general; 
Thatcher  v.  United  States,  212  Fed.  806,  129  C.  C.  A.  255,  holding  charges 
sufficient,  strict  rules  of  criminal  indictments  not  being  applicable;  People 
V.  Mead,  29  Colo.  346,  68  Pac.  241,  holding  when  disbarment  proceedings 
are  instituted  by  petition  filed  by  State  Bar  with  Supreme  Court  and  re- 
ferred to  attorney  general,  neither  petition  nor  information  filed  by  attor- 
ney general  need  be  under  oath;  dissenting  opinion  in  In  re  Dorsey,  7 
Port.  396,  398,  holding  that  oath  in  relation  to  dueling  could  be  imposed 
prior  to  admission  of  an  attorney;  Ex  parte  Law,  35  Ga.  291,  holding  act 
of  Congress  of  1865,  prescribing  oath  for  attorneys  who  had  been  par- 
doned and  taken  oath  of  amnesty  was  void;  Ricker's  Petition,  66  N.  H. 
211,  24  L.  R.  A.  741,  29  Atl.  561,  holding  that  woman  may  be  an  attorney 
at  law;  Matter  of  Knapp,  85  N.  Y.  292,  holding  that  court  has  jurisdic- 
tion to  determine  the  amount  of  a  lien  claimed  by  an  attorney  on  moneys 
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received  by  him  for  a  client;  Matter  of ,  an  Attorney,  86  N.  Y.  568, 

applying  rule  where  attorney  had  published  in  newspaper  a  libelous  charge 
against  judge. 

Disbarment  of  attorneys  and  causes  and  proceedings  therefor  and  for 
restoration.    Note,  95  Am.  Dec.  342,  344. 

Charges  against  an  attorney  must  be  made  on  oatb;  bat  Terification  may 
be  waived  by  attorney. 

Cited  in  Beene  v.  State,  22  Ark.  lol,  stating  usual  practice;  State  v. 
Kirke,  12  Fla.  296,  95  Am.  Dec.  330,  holding  defect  of  nonservice  of  rule 
cured  by  appearance;  State  v.  Finley,  30  Fla.  313,  11  South.  503,  holding 
that  charges  must  be  specific  and  particular;  Matter  of ,  an  Attor- 
ney, 86  N.  T.  568,  applying  rule  when  attorney  made  no  objection  as  to 
mode  of  procedure,  and  having  had  due  notice,  appeared. 

Distinguished  in  In  re  Shepard,  109  Mich.  633,  67  N.  W-  971,  holding 
that  court  may  act  on  charges  verified  on  information  and  belief  only. 

9  Wheat.  632-537,  6  I*.  Ed.  152,  SMITH  ▼.  McIVEB. 

Case  involTtng  ftand,  once  tried  at  law,  cannot  be  beard  In  equity  uilesa 
by  reason  of  some  equitable  circumstance  of  which  party  could  not  avail 
himself  at  law.  # 

Approved  in  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  in  action 
at  law  in  Federal  court  on  insurance  policy,  award  of,  arbitrators,  fixing 
amount  of  plaintifi^'s  loss  made  in  accordance  with  provisions  of  policy 
and  pleaded  by  defendant,  cannot  be  impeached  for  fraud ;  Church  v.  Anti- 
Kalsomine  Co.,  118  Mich.  241,  76  N.  W.  392,  holding  necessity  for  account- 
ing in  action  for  fraud  will  not  deprive  law  side  of  court  of  jurisdiction ; 
Baker  v.  Biddle,  1  Bald.  408,  Fed.  Cas.  764,  applying  rule  to  a  bill  for 
discovery;  Pierpont  v.  Fowle,  2  Wood.  &  M.  30,  Fed.  Cas.  11,152,  holding 
that  where  relief  is  as  complete  at  law  as  in  equity,  unless  case  beg^n 
in  equity  and  disclosure  obtained  there,  equity  will  not  proceed;  Fuller 
V.  Montague,  59  Fed.  217,  16  U.  S.  App.  391,  holding  equitable  suit  for 
partition  will  not  be  entertained  on  a  bill  in  nature  of  ejectment  seeking 
to  establish  claimant's  title;  Jones  v.  Watkins,  1  Stew.  102,  holding  equity 
will  not  relieve  against  mistake  in  law  after  writ  of  error  is  barred  by 
statute;  s.  c,  p.  124,  holding  that  equity  will  not  re-examine  a  question 
decided  in  action  at  law;  Herbert  v.  Hobbs,  3  Stew.  14,  holding  that 
injury  resulting  from  neglect  to  sue  on  verbal  request  by  surety  is  an 
available  defense,  both  in  law  and  equity;  Wilkins  v.  Judge,  14  Ala.  138, 
holding  that  when  question  of  fraud  had  been  decided  at  law,  it  could 
not  be  again  litigated  in  equity;  Waring  v.  Lewis,  53  Ala.  623,  holding 
judgment  of  probate  court  not  reviewable  in  chancery  unless  special  equi- 
table circumstance  shown;  Andrews  v.  Fenter,  1  Ark.  197,  refusing  relief 
in  equity  when  party  lost  remedy  at  law  by  negligence;  Hempstead  v. 
Watkins,  6  Ark.  362,  368,  369,  42  Am.  Dec.  707,  712,  713.  and  Garvin  v. 
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SqaireSy  9  Ark.  535,  50  Am.  Dec.  226,  holding  that  where  party  has  elected 
tribunal  for  defense  he  is  bound  by  decision;  dissenting  opinion  in  Gaines 
V.  Hale,  26  Ark.  211,  court  could  not  adjudicate  on  question  of  law  de- 
cided in  law  court;  Dutil  v.  Pacheco,  21  Cal.  442,  82  Am.  Dec.  750,  refus- 
ing to  interfere  to  ^et  aside  judgment  where  the  fraud  alleged  might  have 
been  pleaded  in  the  action  at  law;  Bell  v.  Railroad  Co.,  34  La.  Ann.  794, 
holding  that  registered  judgment  of  State  court  creates  no  lien  on  prop- 
erty at  the  time  in  custody  of  receiver  appointed  by  Federal  court;  Green 
y.  Robinson,  5  How.  (Miss.)  106,  where  equity  court  refused  to  restrain 
collection  of  a  note  on  which  judgment  had  been  obtained,  although  fraud 
might  harre  been  pleaded;  Miller  v.  Palmer,  55  Mi33*  335,  holding  equity 
will  enjoin  judgment  on  default  for  balance  of  purchase  money  suffered 
by  defendant  under  mistaken  belief  that  sale  was  valid;  Tennant's  Case, 
3  Neb.  426,  holding  that  courts  of  law  could  not  determine  the  jurisdic- 
tion of  State  Senate  in  adjudging  member  guilty  of  contempt;  Dwyer 
V.  Garlough,  31  Ohio  St.  160,  holding  in  foreclosure  suit  defendant-assignee 
of  mortgagor  could  not  plead  proceedings  in  insolvency ;  Kearney  v.  Smith, 
3  Yerg.  132,  24  Am.  Dec.  552,  where  bill  in  equity  dismissed .  because  of 
previous  trial  at  law,  where  fraud  might  have  been  alleged;  Thompson  v. 
Hill,  3  Terg.  170,  holding  no  jurisdiction  in  equity  where  dispute  of 
boundary  had  been  tried  and  decided  at  law;  Chester  v.  Apperson,  4  Heisk. 
646,  where  equity  refused  to  enjoin  judgment  at  law  suffered  by  defend- 
ant's own  neglect,  but  gave  relief  on  account  of  equitable  defenses  which 
could  not  have  been  urged  in  action  at  law. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  1  Ann.  Gas.  409. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note,  32 
L.  B.  A.  322. 

In  all  cases  of  concurrent  Jurisdiction  court  which  first  has  possession  of 
subject  mnst  decide  it. 

Approved  in  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed.  788,  holding 
where  creditor  who  sued  railroad  in  State  court  delayed  sale  of  road  till 
receiver  appointed  in  later  suit  in  Federal  court  had  been  in  possession 
for  two  years,  suit  in  State  court  would  be  enjoined;  Birdsall  v.  Welch,  6 
D.  C  325,  holding  where  action  had  been  first  tried  at  law,  equity  would 
not  take  cognizance  without  additional  equitable  circumstance  to  give  such 
jurisdiction;  Nash  v.  McCathem,  183  Mass.  348,  67  N..  E.  324,  holding 
where  law  court  has  acquired  jurisdiction  of  action  involving  fiduciary 
relations  and  complex  accounts,  equity  will  not  entertain  bill;  Blake  v. 
Alabama  &  C.  R.  R.  Co.,  6  N.  B.  R.  332,  3  Fed.  Cas.  587,  giving  preference 
to  receiver  first  appointed  by  State  court,  Federal  courts  also  having  juris- 
diction; The  Cclestine,  1  Biss.  11,  Fed.  Cas.  2541,  holding  that  when 
vessel  was  lawfully  seized  under  State  law,  State  court  and  officers  had 
jurisdiction  to  the  exclusion  of  admiralty;  Bell  v.  Ohio  Life  &  Trust  Co., 
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1  Biss.  268,  Fed.  Gas.  1260,  holding  as  between  Federal  and  State  eourts, 
priority  of  jurisdiction  is  determined  by  service  of  process,  not  by  com- 
mencement of  suit;  note  to  Union  Mutual  Life  Ins.  Co.  v.  Chicago  Univer- 
sity, 10  Biss.  197,  on  concurrent  jurisdiction  of  Federal  and  State  courts; 
Re  The  Boston,  ;H.  &  E.  R.  R.  Co.,  9  Blatchf .  109,  Fed.  Cas.  1677,  applying 
principle  to  administration  of  bankruptcy  law,  petitions  being  filed  in 
District  Courts  in  different  States ;  Two  Hundred  and  Fifty  Barrels  etc. 
V.  United  States,  Chase,  507,  Fed.  Cas.  14,293,  holding  where  aeizure  for 
violation  of  revenue  laws  first  made  on  shipboard,  admiralty  court  had 
jurisdiction;  Mallett  v.  Dexter,  1  Curt.  179,  Fed.  Cas.  8988,  holding  admin- 
istrator in  process  of  accounting  before  probate  court  cannot  be  compelled 
to  account  in  equity;  Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.  331,  Fed. 
Cas.  13,803,  holding  replevin  in  State  court  is  valid  plea,  both  in  abate- 
ment and  bar  against  second  replevin  in  District  Court;  Haines  v.  Car- 
penter, 1  Woods,  268,  Fed.  Cas.  5905,  holding  Federal  court  will  not  inter- 
fere in  contest  as  to  validity  of  will  begun  in  State  court;  Wilmer  v. 
Atlanta  &  R.  A.  L.  R.  R.  Co.,  2  Woods,  420,  Fed.  Cas.  17,775,  holding 
that  service  of  process  and  restraining  order  gtCve  constructive  possession 
to  trustee ;  s.  c,  2  Woods,  427,  Fed.  Cas.  17,775,  holding  that  actual  pos- 
session taken  by  another  receiver  appointed  by  State  court  took  priority; 
Young  V.  Montgomery  &  E.  R.  R.  Co.,  2  Woods,  619,  Fed.  Cas.  18,166, 
holding  first  mortgagee  could  not  interfere  with  possession  by  receiver 
under  second  mortgage  appointed  by  another  court;  Board  of  Missions  v. 
McMaster,  3  Fed.  Cas.  781,  holding  authority  of  State  court  paramount 
in  aiding  executor  in  administering  trust  involving  interest  of  residents 
and  nonresidents;  Mason  v.  Jones,  16  Fed.  Cas.  1044,  holding  in  matter 
of  fraud,  court  which  first  has  possession  of  case  has  exclusive  jurisdic- 
tion till  disposed  of;  Yeadon  v.  Planters'  Bank,  30  Fed.  Cas.  796,  holding 
that  opposition  by  assignees  in  bankruptcy  to  foreclosure  proceedings  in 
State  court  must  be  made  there;  Bruce  v.  Manchester  &  K.  R.  R.  Co.,  19 
Fed.  344,  applying  rule  to  foreclosure  in  State  court  and  application  to 
enforce  trusts  in  Federal  court;  Owens  v.  Ohio  Central  R.  R.  Co.,  20  Fed. 
13,  holding  that  court  first  obtaining  jurisdiction  by  service  of  process 
does  not  lose  it  by  subsequent  seizure  under  proceedings  in  another  court; 
Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  30  U.  S.  App.  204,  sustaining 
ruling  as  to  appointment  of  receivers  by  State  and  Federal  courts;  Foster 
V.  Bank,  68  Fed.  726,  applying  rule  to  application  for  receiver  to  oust 
one  already  'appointed  by  St^te  court;  Foley  v.  Hartley,  72  Fed.  573, 
applying  rule  in  suit  for  administration  of  intestate's  estate  in  State 
court,  where  suit  instituted  in  Federal  courts,  to  invalidate  claim  of  ille- 
gitimate heir;  King  v.  Smith,  15  Ala.  269,  holding  that  settlement  of 
an  administrator's  account  in  the  Orphans'  Court  cannot  be  reopened  in 
chancery;  Foster  v.  State  Bank,  17  Ala.  675,  holding  that  all  defenses, 
legal  and  equitable,  are  finally  precluded  by  a  decision  of  the  cause  at 
law;  Moore  v.  Lesueur,  33  Ala.  241,  holding  Court  of  Chancery  would 
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not,  without  special  equities,  take  charge  of  suit  begun  in  the  Orphans^ 
Court ;  Waring  v.  Lewis,  53  Ala.  625,  holding  final  decree  of  probate  court 
in  administration  conclusive  as  to  facts  involved  in  its  rendition;  Beatty 
V.  Ross,  1  Fla.  207,  holding  that  on  territory  becoming  State,  cause  in 
progress  would  not  be  removed  from  State  to  Federal  court  where  juris- 
diction was  concurrent  ;•  In  the  Matter  of  an  Executive  Communication, 
14  Fla.  301,  holding  Senate  has  exclusive  jurisdiction  to  try  impeachment 
of  Grovemor  of  State,  power  of  courts  limited  to  ascertainment  of  continu- 
ance or  discharge  from  impeachment;  Sanford  v.  Cloud,  17  Fla.  542, 
holding  that  in  order  to  stay  proceedings  on  ground  of  another  suit  pend- 
ing, it  must  be  specifically  pleaded  and  proved;  Minns  v.  Wimberly,  33 
Ga.  596,  holding  that  plea  of  former  recovery  or  pendency  of  previous 
action  will  always  lead  to  dismissal  of  a  later  suit;  Hines  v.  Rawson,  40 
GtL.  359,  2  Am.  Rep.  582,  holding  that  if  mortgagee  commences  foreclosure 
in  State  court  and  is  there  temporarily  enjoined  ,he  cannot  proceed  in 
Federal  court;  Taylor  v.  City  of  Fort  Wayne,  47  Ind.  282,  holding  that 
town  council  could  not  proceed  to  annex  territory  after  application  for 
incorporation  filed  with  court  having  jurisdiction;  Hill  Mfg.  Co.  v.  Provi- 
dence &  New  York  Steamship  Co.,  113  Mass.  500,  18  Am.  Rep.  532,  holding 
action  in  State  court  for  damage  to  goods  by  fire  on  ship  through  negli- 
gence of  owiier  cannot  be  defeated  by  subsequent  proceedings  for  limita- 
tion of  liability  in  admiralty  court ;  Weeks  v.  Billings,  55  N.  H.  374,  holding 
that  action  in  State  court  cannot  be  removed  into  Federal  court  by  bare 
trustee  for  principal  defendant;  Ex  parte  Bushnell,  8  Ohio  St.  601,  holding 
State  court  has  no  authority  to  withdraw  persons  by  habeas  corpus  from 
custody  of  Federal  court;  Norman  v.  Zieber,  3  Or.  202,  holding  Circuit 
Court  could  not,  by  habeas  corpus,  review  commitment  by  Justice's  Court, 
but  could  inquire  into  its  jurisdiction;  Chapin  v.  James,  11  R.  I.  89,  23 
Am.  Rep.  414,  holding  that  State  court  cannot  enjoin  levy  by  marshal 
of  Federal  court  to  enforce  its  own  decree;  McCulla  v.  Beadleston,  17 
R.  I.  27,  20  Atl.  14,  holding  in  action  at  law  on  bond,  charge  of  fraud 
could  be  inquired  into  without  intervention  of  equity;  Walker  v.  Howard, 
10  Tex.  Civ.  App.  611,  30  S.  W.  1096,  court  having  once  acquired  juris- 
diction, no  other  court  will  interfere;  Bank  of  B.  Falls  v.  R.  &  B.  R.  R. 
Co.,  28  Vt.  478,  where  court  of  equity  refused  to  enjoin  parties  who 
resided  out  of  the  State  from  a  proceeding  at  law  begun  in  another  State ; 
Craig  V.  Hoge,  95  Va.  280,  28  S.  E.  319,  holding  bill  attacking  one  of 
several  debts  under  deed  of  triist  and  seeking  substitution  could  not  be 
entertained  during  pendency  of  prior  suit  for  administering  the  trust; 
Ex  parte  Mooney,  26  W.  Va.  41,  53  An^  Rep.  63,  holding  that  errors  mak- 
ing a  judgment  merely  voidable  could  not  be  inquired , into  under  writ  of 
habeas  corpus;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159,  holding  a  State 
court  comi)etent  to  judge  of  a  plea  of  bankruptcy. 

Distinguished  in  Loring  v.  Marsh,  2  Cliff.  323,  Fed.  Cas.  8514,  holding 
that  pendency  of  another* action  for  same  cause  in  State  court  not  good 
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plea  in  abaten^nt;  Central  Trust  Co.  v.  South  Atlantic  &  0.  R.  ft.  Co., 
67  Fed.  9,  refusing  to  appoint  receivers  when  one  had  already  been  ap- 
pointed in  suit  pending  in  State  court;  Nelson  v.  Dunn,  15  Ala.  514, 
holding  that  if  plaintiff  at  law  subsequently,  and  with  defendant 's  consent, 
submits  the  controversy  to  Court  of  Chancery,  that  could  will  retain  juris- 
diction; Gould  V.  Hayes,  19  Ala.  449,  holding  tha*  settlement  in  Orphans' 
Court  would  not  bar  chancery  jurisdiction  when  the  will  contained  execu- 
tory trusts  not  enforceable  in  former  court;  Inerarity  v.  Curtis,  4  Fla.  188, 
as'  not  applicable  to  cases  sought  to  be  transferred  from  territorial  courts 
on  territory  becoming  State,  denying  Beatty  v.  Ross,  1  Fla.  207. 

Conflict  of  jurisdiction  in  actions  against  vessels.    Note,  62  Am.  Dec 
245. 

Miscellaneous.  Cited  in  Pratt  v.  Northam,  5  Mason,  105,  Fed.  Cas. 
11,376,  as  instance  of  concurrent  jurisdiction  of  law  and  equity;  Pierpont 
v.  Fowle,  2  Wood.  &  M.  32,  Fed.  Cas.  11,152,  as  instance  where  relief 
was  adequate  at  law  but  equitable  jurisdiction  obtained  by  relief  sought 
against  fraud ;  Groodenow  v.  Miliken,  1  Hask.  352,  Fed.  Cas.  5535,  as  having 
recognized  the  principle  of  concurrent  jurisdiction  in  matters  of  fraud; 
Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  44  Fed.  157,  11  L.  R.  A. 
627,  fraud  can  always  be  set  up  as  a  legal  defense  to  an  action  on  an 
instrument;  Wright  v.  Leclaire,  3  Iowa,  233,  holding  statute  of  limitations 
applied  by  analogy  equally  to  cases  in  law  and  equity;  Taylor  v.  Taylor, 
74  Me.  588,  holding  State  court  had  full  jurisdiction  in  equity  in  cases  of 
fraud  to  entertain  suit  by  assignee  in  insolvency. 

9  Wheat.  5S7-540.  6  L.  Ed.  154,  MOLLAN  ▼.  TOBBANOE. 

Jurisdiction  of  Federal  courts  depends  on  state  of  things  at  time  of  com- 
mencing action;  after  vesting,  it  cannot  be  ousted  by  subsequent  events. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  975,  where  equity 
obtained  jurisdiction  of  persons  and  subject  matter  of  suit  to  cancel  insur- 
ance policy  for  fraud  prior  to  insurer's  death,  fact  that  insured  died 
before  answer  and  that  action  at  law  immediately  brought  on  policy  docs 
not  deprive  equity  court  of  jurisdiction;  Ritchie  v.  Burke,  109  Fed.  9, 
holding  where  court  has  jurisdiction  between  citizens,  after  judgment 
court  may  determine  issues  between  codefendants  although  court  would 
not  have  had  jurisdiction  in  action  brought  by  one  defendant  against 
codefendant,  they  residing  in  same  State;  Irmegar  v.  Tazewell  County, 
264  111.  174,  106  N.  E.  228,  holding  withdrawal  of  certain  petitioners  from 
election  contest  did  not  divest  court  of  jurisdiction  already  attached; 
State  V.  Wilkins,  67  N.  H.  165,  29  Atl.  693,  holding  under  Laws  N.  H. 
1887,  c.  77,  providing  that  court  shall  have  jurisdiction  to  restrain  sale 
of  liquor  on  petition  of  twenty  voters,  the  court  is  not  affected  by  death 
or  withdrawal  of  any  petitioner;  Clarke  v.  Mathewson,  12  Pet.  171,  9 
L.  Ed.  1044,  to  a  bill  of  error  by  resident  administrators  of  a  deceased 


81  MOLLAN  V.  TORRANCE.  9  Wheat.  63>640 

plaintiff  who  had  resided  in  different  State;  Anderson  v.  Watt,  138  U.  S. 
703,  84  L.  Ed.  1081,  11  Sup.  Ct.  451,  where  pleadings  showed  plaintiff 
and  defendants  resided  in  same  State,  but  plaintiff  being  a  married  woman 
had  domicile  of  her  husband,  who  resided  in  different  State;  Hardenbergh 
V.  Ray,  151  U.  S.  118,  38  L.  Ed.  96, 14  Sup.  Ct.  306,  affirming  s.  c,  13  Sawy. 
162,  33  Fed.  814,  where  substitution  of  defendants  was  made,  one  being  of 
same  residence  as  plaintiff;  Tunstall  v.  Worthington,  Hempst.  664,  Fed. 
Gas.  14,239,  holding  that  in  garnishment  proceeding,  judgment  creditor 
and  garnishee  must  be  of  different  States;  Trigg  v.  Conway,  Hempst.  712, 
Fed.  Gas.  14,173,  where  administrator  of  deceased  plaintiff  resided  in  same 
State  as  defendant;  Melius  v.  Thompson,  1  Cliff.  133,  Fed.  Cas.  9405, 
where,  on  death  of  defendant,  his  administrator  was  temporarily  in  same 
State  with  plaintiff;  Culver  v.  Woodruff  County,  6  Dill,  394,  Fed.  Cas. 
3469,  where,  by  act  of  Congress,  certain  counties  of  State  of  Arkansas 
were  changed  from  one  district  to  another;  Rawle  v.  Phelps,  2  Flipp.  471, 
Fed.  Cas.  11,588,  remanding  cause  to  State  court  because  requisite  diverse 
citizenship  was  wanting  when  suit  commenced;  Barnard  y.  Hartford  etc. 
Co.,  2  Fed.  Cas.  836,  holding  decree  dismissing  the  original  bill  does  not 
dispose  of  cross-bill  by  a  defendant  pra3dng  relief  against  another  defend- 
ant; Gilmer  v.  City  of  Grand  Rapids,  16  Fed.  710,  holding  former  suit 
defeated  by  reason  of  citizenship  no  bar  to  subsequent  suit  on  same  cause 
of  action  when  domicile  had  actually  been  changed;  Jarboe  v.  Templer, 
38  Fed.  217,  holding  jurisdiction  not  lost  by  subsequent  transfer  of  cause 
of  action  to  a  citizen  of  same  State;  The  Tolchester,  42  Fed.  183^  holding 
jurisdiction  in  admiralty  in  suit  for  limiting  liability  not  lost  by  reduction 
of  claims  in  State  courts  below  the  appraised  value;  Laskey  v.  Newtown 
Min.  Co.,  56  Fed.  629,  holding  allegation  of  diverse  citizenship  in  amended 
complaint  insufficient;  Jones  v.  Shapera,  57  Fed.  461,  13  U.  S.  App,  481, 
holding  assignee  may  sue  on  note  if  payee  or  first  holder  was  resident 
of  different  State  where  action  brought;  Ex  parte  Kyle,  67  Fed.  309,  hold- 
ing jurisdiction  acquired  by  Cherokee  court  not  lost  by  subsequent  natu- 
ralization of  defendant;  Brigel  v.  Tug  River  Coal  etc.  Co.,  73  Fed.  14, 
affirmed  in  s.  c,  86  Fed.  819,  in  suit  for  foreclosure,  where  one  of  the 
plaintiffs  changed  residence  after  commencement  of  suit;  Cross  v.  Evans, 
86  Fed.  4,  52  U.  S.  App.  728,  where  citizenship  of  defendant  changed 
after  removal  of  case  from  State  court,  and  jurisdiction  was  held  not 
lost ; .  Indianapolis  etc.  Ry.  Co.  v.  Risley,  50  Ind.  65,  where  removal  to 
Federal  court  refused  when  citizenship  of  parties  changed  after  action 
commenced;  Dorr  v.  Davis,  76  Me.  304,  holding  jurisdiction  of  county 
probate  court  not  lost  because  minor  heir  went  to  reside  out  of  county; 
Brighton  Market  Bank  v.  Merick,  11  Mich.  420,  on  question  whether  note 
indorsed  before  maturity  to  citizen  of  another  State  was  discharged  by 
insolvent  laws  of  maker  State,  court  equally  divided;  State  v.  St.  Louis 
County  Court,  38  Mo.  407,  holding  that  jurisdiction  once  acquired  was 
not  lost  by  legislative  amendment,  unless  by  express  prohibition;  Laird 
II— « 
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V.  Railroad  Co.,  65  N.  H.  379,  20  Am.  Rep.  219,  where  suit  could  have 
been  removed  to  Federal  court  at  commencement;  but  State  court  was 
allowed  to  take  jurisdiction,  held  not  affected  by  subsequent  change  of 
residen<^e;  Trapier  v.  Waldo,  16  S.  C.  285,  holding  order  for  sale  in  fore- 
closure suit  made  by  court  having  jurisdiction  not  affected  by  legislation 
after  jurisdiction  had  attached;  Machine  Co.  v.  Marchant,  11  Utah,  76, 
39  Pac.  485,  holding  jurisdiction  of  Justice's  Court  not  lost  because  at 
time  of  judgment  claim  with  interest  exceeds  limit,  the  judgment  is  good 
only  up  to  limit,  and  on  appeal  judgment  may  be  given  for  full  amount; 
dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How.  571,  15  L.  Ed.  769, 
arguendo. 

Limited  in  Thaxter  v.  Hatch,  6  McLean,  70,  Fed.  Cas.  13,866,  to  cases 
where  jurisdiction   had   actually  vested  by   commencement  of    the   suit. 

Distinguished  in  Vattier  v.  Hinde,  7  Pet,  261,  8  L.  Ed.  678,  holding  where, 
of  several  defendants,  some  reside  in  State,  some  not,  jurisdiction  could 
be  had  by  striking  out  the  nonresident  defendants;  Florida  v.  Georgia,  17 
How.  508,  15  L.  Ed.  200,  showing  that  principal  case  did  not  rest  on  the 
groun*d  that  there  is  jurisdiction  by  implication  over  a  third  necessary 
party;  Clarke  v.  Mathewson,  2  Sumn.  265,  Fed.  Cas.  2857,  as  not  appli- 
cable to  a  bill  of  revivor  when  a  new  party  plaintiff  is  of  same  State 
with  defendant,  case  overruled  on  appeal  (see  s.  c,  12  Pet.  171,  9  L.  Ed. 
1044). 

Indorsee  residing  in  dllTerent  State  may  sue  immediate  indorser  in  Fed- 
eral court,  although  latter  resides  in  same  State  as  maker  of  note. 

Approved  in  Farr  v.  Hobe-Petera  Land  Co.,  188  Fed.  14,  15,  110  C.  C.  A. 
160,  holding  limitation  of  act  of  August  13,  1888,  on  right  of  assignee 
of  note  to  sue  did  not  extend  to  intermediate  assignees;  Hoadley  v.  Day, 
128  Fed.  304,  upholding^  Federal  jurisdiction  over  suit  to  foreclose  trust 
deed  securing  accommodation  notes;  Superior  City  v.  Ripley,  138  U.  S. 
.  96,  34  L.  Ed.  916,  11  Sup.  Ct,  289,  following  rule;  Parker  v.  Ormsby,  141 
U.  S.  85,  35  L.  Ed.  656,  11  Sup.  Ct.  913,  denying  jurisdiction  over  suit  by 
assignee  of  note  payable  to  order,  where  record  does  not  show  original 
payee  could  sue  in  Federal  court;  Noell  v.  Mitchell,  4  Biss.  348,  Fed.  Cas. 
10,287,  following  rule ;  Towne  v.  Smith,  1  Wood.  &  M.  120,  Fed.  Cas.  14,115, 
in  case  of  note  passing  by  delivery  without  assignment;  Milledollar  v. 
Bell,  2  Wall.  Jr.  337,  Fed.  Cas.  9549,  as  not  applicable  to  suit  by  mort- 
gagee-assignee against  mortgagor. 

To  sustain  Federal  Jurisdiction  in  suit  against  remote  indorser  of  note, 
plaintiff  must  show  intermediate  indorser  could  have  sued  in  Federal  court. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  60  L.  Ed.  381,  26  Sup.  Ct. 
220,  applying  rule  to  suit  to  foreclose  trust  deed,  where  bill  also  prayed 
cancellation  of  release  to  grantor  for  fraud;  Emsheimer  v.  New  Orleans, 
186  U.  S.  46,  46  L.  Ed.  1048,  22  Sup.  Ct.  775,  holding  Circuit  Court  has 
jurisdiction  on  ground  of  diverse  citizenship  '•f  suit  by  assignee  of  payees 


83  MOLLAN  v.  TORRANCE.  9  Whaat.  537-540 

of  police  warrants  if  payees  could  have  prosecuted  suit ;  Moore  Bros.  Glass 
Co.  T.  Drevet  Mfg.  Co.,  154  Fed.  738,  holding  original  owner  of  chose  in 
aetion  could  sue  .  in  Federal  court  upon  reacquiring  it,  when  he  could 
originally  have  so  sued;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  121, 
122,  66  C.  C.  A.  179,  applying  rule  to  suit  by  assignee  of  oral  contract 
to  recover  money  due  thereon;  In  re  Pilger,  118  Fed.  207,  holding  in 
bankruptcy  proceedings  proof  must  show  bankrupt  is  not  in  excepted 
class;  Emsheimer  v.  City  of  New  Orleans,  116  Fed.  894,  holding  Circuit 
Court  has  jurisdiction  of  suit  by  assignee  to  recover  choses  in  action  when 
requisite  diversity  of  citizenship  exists  between  complainant  and  defend- 
ant and  oiiginal  payee  and  defendant;  Knopfi  v.  Roofing  etc.  Co.,  92  Mo. 
App.  286,  liolding  where  a  majority  of  property  owners  remonstrate  against 
paving  street,  and  most  of  them  withdraw  before  any  action  is  taken,  the 
board  contracting  for  the  work  has  no  jurisdiction  to  proceed;  Bank  of 
United  States  v.  Moss,  6  How.  37,  12  L.  Ed.  334,  Coffee  v.  Planters '  Bank 
of  Tennessee,  13  How,  187,  14  L.  Ed.  106,  Bradley  v.  Rhine,  8  Wall.  396, 
19  L.  Ed.  469,  Morgan  v.  Gay,  19  Wall.  83,  22  L.  Ed.  100,  Corbin  v.  County 
of  Black  Hawk,  105  U.  S.  667,  26  L.  Ed.  1139,  Bradford  v.  Jenks,  2  McLean, 
133,  Fed.  Cas.  1769,  Astrom  v.  Hammond,  3  McLean,  107,  Fed.  Cas.  596, 
Dundas  v.  Bowler,  3  McLean,  208,  Fed.  Cas.  4140,  following  rule;  Camp- 
bell V.  Jordan,  Hempst.  535,  Fed.  Cas.  2362,  holding  principle  did  not 
apply  to  a  suit  against  an  immediate  indorser;  Hampton  v.  Truckec  Canal 
Co.,  9  Sawy.  383,  19  Fed.  3,  holding  that  assignee  of  mechanics'  liens 
must  show  that  court  had  jurisdiction  of  original  lienor;  s.  c,  p.  386, 
holding,  and  not  deciding  the  point,  that  the  authorities  were  conflicting 
as  to  power  to  sue  when  there  were  intermediate  assignees  presumably 
residing  in  same  State  as  defendant;  Jewett  v.  Bradford  Savings  Bank 
etc.,  45  Fed.  802,  as  establishing  law  of  action  by  indorsee  of  Yiote  against 
immediate  indorser;  Skinner  v.  Barr,-77  Fed.  818,  reversing  verdict  for 
plaintiff,  where  immediate  assignor  of  plaintiff  could  not  have  maintained 
the  action. 

Distinguished  in  Jewett  v.  Bradford  Savings  Bank  etc.,  45  Fed.  802, 
as  not  applicable  to  suit  to  compel  transfer  of  corporate  stock. 

Plea  to    Jurisdiction  most  ayer  condition  of    affairs  at  time  of  action 
brongbt,  not  at  time  of  plea  pleaded. , 

Cited  in  Upton  v.  New  Jersey  Southern  R.  R.  Co.,  25  N.  J.  Eq.  375, 
where  application  for  removal  refused  on  account  of  death  of  nonresident 
complainant;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  6,  7  Am.  Rep.  290; 
Pcachner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  200,  where  removal  of  cause  refused 
for  failure  to  aver  diverse  citizenship  at  commencement  of  suit. 

Amendment  of  pleading  allowed  when  plea  to  Jurisdiction  sustained  by 
reason  of  defective  averment  of  residence. 

Cited  as  example  of  order  for  amendment  by  Supreme  Court  in  Garland 
v.  Davis,  4  How.  154,  11  L.  Ed.  918. 
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To  sustain  Federal  jnrisdiction,  indorsee  of  note  against  remote  indorser 
need  not  show  that  action  was  sustainable  hy  intermediate  indoiraer. 

Cited  in  Phillips  v.  Preston,  5  How.  291,  12  L,  Ed.  167,  -where  suit 
between  indorsees  was  founded  on  an  alleged  contract  to  divide  the  losses; 
Bank  of  United  States  v.  Moss,  6  How.  37,  12  L.  Ed.  384,  where  money 
counts  stated  an  indebtedness  and  promise  to  pay  directly  by  defendants 
to  plaintiffs;  Brown  v.  Noyes,  2  Wood.  &  M.  79,  Fed.  Cas.  2023,  holding 
that  in  actions  for  money  had,  allegations  of  different  citizenship,  and 
amount,  were  alone  required  to  give  prima  facie  jurisdiction. 

Miscellaneous.  Cited  in  Dred  Scott  v.  Sandford,  19  How.  473,  15  L.  Ed. 
729,  as  supporting  doctrine  that  facts  upon  which  Federal  jurisdiction  is 
founded  should  appear  upon  the  record;  s.  c,  19  How.  566,  15  L.  Ed.  767, 
as  example  of  proceeding  on  writ  of  error  after  dismissal  of  suit  for 
want  of  jurisdiction;  Donaldson  v.  Hazen,  Hempst.  425,  Fed.  Cas.  3984, 
also  to  same  effect;  United  States  v.  Woolsey,  28  Fed.  Cas.  767,  holding 
that  whether  jurisdiction  is  sufi&ciently  stated  the  defendant  must  plead 
specially  to  avoid  it. 

9  Wheat.  541-553,  6  L.  Ed.  155,  WALKER  v.  TT7BNES. 

Judgment  by  court  of  limited  Jurisdiction  is  void  unless  grounds  of  Juris- 
diction appear  on  face  of  proceedings. 

Approved  in  Copley  v.  Ball,  176  Fed.  689,  100  C.  C.  A.  234,  holding  will 
properly  admitted  to  probate  by  county  recorder  during  court  vacation; 
dissenting  opinion  in  Nind  v.  Myers,  15  N.  D.  424,  8  L.  R.  A.  (N.  S.)  157, 
109  N.  W.  345,  majority  holding  valid  certificate  of  sale  for  taxes;  Tolmie 
V.  Thompson,  3  Cr.  C.  C.  130,  Fed.  Cas.  14,080,  applying  rule  to  sale  of 
real  estate  of  intestate  under  special  jurisdiction  of  County  Court;  Arrow- 
smith  V.  Burlingim,  4  McLean,  499,  Fed.  Cas.  563,  to  an  auditor's  deed 
for  land  sold  for  taxes  in  Illinois;  Burnham  v.  Webster,  2  Ware,  243, 
Fed.  Cas.  2178,  to  plea  of  a  foreign  judgment;  Forbes  v.  Hyde,  31  Cal. 
349,  as  to  facts  necessary  to  be  stated  in  affidavit  for  publication  of 
siunmons;  Grier  v.  McLendon,  7  6a.  364,  to  a  record  offered  to  prove 
appointment  of  guardian  of  ward  resident  in  Alabama;  Mason  &  W.  R.  R. 
Co.  V.  Davis,  13  Ga.  76,  to  records  of  arbitrators  to  assess  damages  against 
railroad  company  for  injuries  to  property;  State  v.  Metzger,  26  Mo.  66, 
and  Smith  v.  Simpson,  80  Mo.  637,  to  transcript  of  justice  in  case  of 
assault  and  battery  omitting  to  state  that  offense  was  committed  in  his 
county;  Stapled  v.  Fairchild,  3  N.  Y.  46,  as  to  application  for  attachment 
of  a  nonresident  debtor;  Camp  v.  Wood,  10  Watts,  120,  as  to  necessity 
for  stating  appearance  and  confession  of  judgement  in  judgment  of  justice 
of  peace  for  amount  in  excess  of  his  jurisdiction;  Mayer  v.  Adams,  27 
W.  Va.  254,  255,  as  to  necessity  for  record  of  posting  notice  of  special 
session  of  County  Court;  Wagon  Co.  v.  Peterson,  27  W.  Va.  324,  distin- 
guishing between  total  lack  of  statement  of  jurisdictional  facts  and  sug- 
gestion of  facts  which  could  be  inquired  into. 


V 

85  CATLETT  v.  BRODIE.  9  Wheat.  553-^55 

Void  jadgment  will  not  support  an  execution  or  order  of  sale  founded  on  it. 
Cited  in  Mayhew  v.  Davis,  4  McLean,  222,  Fed.  Cas.  9347,  as  to  deed 
for  land  sold  for  taxes  which  showed  that  no  legal  notice  of  sale  had 
been  g^ven;  Camp  v.  Wood,  10  Watts,  122,  where  jurisdiction  of  Justice. 
Coart  limited  to  one  hundred  dollars  and  judgment  given  for  one  hundred 
dollars  and  thirty-five  cents. 

Void  sheriff's  deed  will  not  support  possessory  title  under  laws  of  Ten- 
nessee, which  require  grant,  or  deed  founded  on  grant. 

Cited  and  rule  applied  in  Redfield  v.  Parks,  132  U.  S.  250,  33  L.  Ed.  331, 
10  Sup,  Ct.  87,  to  possessory  title  founded  on  void  tax  deed  in  Arkansas, 

Cited  in  dissenting  opinion  in  Moore  v.  Brown,  11  How.  435,  13  L.  Ed. 
760,  as  having  heen  founded  on  a  misconception  of  the  decisions  in  Ten< 
nessee  and  subsequently  overruled  by  Green  v.  Neal,  6  Pet.  291,  8  L.  Ed. 
402,  majority  holding  that  void  tax  deed  was  insufficient  to  support  statute 
of  limitations  in  Illinois ;  Toll  v.  Wright,  37  Mich.  99,  as  having  been  over- 
raled  by  Green  v.  Neal,  6  Pet.  291,  8  L.  Ed.  402;  Gray  v.  Darby,  Mart. 
&  T.  424,  as  having  properly  followed  decisions  of  courts  of  State  since 
overruled.  • 

Distinguished  in  Wilson  v.  Atkinson,  77  Cal.  488,  11  Am.  St.  Rep.  301, 
20  Pac.  67,  as%eing  founded  on  local  law  and  holding  that  tax  deed  void  on 
its  face  might,  under  California  code,  be  sufficient  to  give  color  of  title  to 
support  title  by  adverse  possession;  Hirst  v.  Xeter  Realty,  138  La.  406, 
70  South.  342,  holding  in  action  to  annul  tax  deed,  in  absence  of  evidence 
-of  contents,  it  was  presumed  valid. 

Miscellaneous.     Cited  erroneously  in  Wilkins  v.  Judge,  14  Ala.  138. 

9  Wheat.  553-665,  6  Ix  Ed.  158,  OATLETT  v.  BSODIE. 

Bond  Oil  appeal  when  intended  to  operate  as  supersedeas  must  he  for 
amount  to  secure  whole  Judgment  if  aiHrmed. 

Approved  in  Hardesty  v.  United  States,  184  Fed.  273,  106  C.  C.  A.  411, 
holding  on  affirmance  of  judgment  imposing  fine.  United  States  could  re- 
cover amount  of  fine  from  surety  on  appeal  bond;  Egan  v.  Chicago  Great 
Western  By.  Co.,  163  Fed.  350,  holding  under  conformity  statute  Circuit 
Court  on  affirmance  could  issue  execution  against  surety  on  appeal  bond; 
Wood  v.  Brown,  104  Fed.  206,  holding  measure  of  damages  under  super- 
sedeas, provided  for  by  Rev.  Stats.,  §§  1000,  1010,  1012  (Colo.),  to  reverse 
personal  judgment  for  money,  is  amount  due  obligee  by  the  terms  of  judg- 
menty  just  damages  for  delay,  and  costs;  Bankers  Surety  Co.  v.  Security 
Trust  Co.,  39  App.  D.  C.  357,  holding  surety  on  appeal  bond  was,  under  its 
terms,  liable  for  amount  of  judgment;  Russian  Cement  Co.  v.  Le  Page  Co., 
174  Mass.  358,  55  N.  E.  74,  holding  under  rule  13,  United  States  Circuit 
Court  of  Appeals  for  First  Circuit  (31  C.  C.  A.  liii,  90  Fed.  liii),  a  super- 
sedeas, bond  on  appeal  does  not  dissolve  attachment;  Stafford  v.  Union 
Bank  of  Louisiana,  16  How.<^139,  14  L.  Ed.  878,  holding  when  stay  of  exc- 
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cution  not  desired,  then,  under  act  of  1794,  security  only  required  to 
answer  costs;  United  States  v.  Dashiel,  3  Wall.  701,  18  L.  Ed.  270,  follow- 
ing rule ;  Davidson  v.  Lanier,  4  Wall.  454,  18  L.  Ed.  379,  holding  that  the 
judge's  approval  of  the  hond  need  not  be  in  writing;  French  v.  Shoemaker, 
12  Wall.  99,  20  L.  Ed.  271,  holding  the  bond  must  cover  damages  for  delay, 
costs  and  interest;  dissenting  opinion  in  Telegraph  Co.  v.  Eyser,  19  Wall. 
429,  22  L.  Ed.  44,  majority  holding  under  judiciary  act  of  1872,  §  11,  may 
be  executed  after  sixty  days  from  judgment  with  permission  of  judge; 
Butchers '  AsSn.  v.  Slaughter  House  Co.,  1  Woods,  54,  Fed.  Cas.  2234,  hold- 
ing both  appeals  and  writs  of  error  operated  as  supersedeas  without  an 
express  order;  The  Sydney,  47  Fed.  263,  applying  rule  as  extended  by 
rule  23 ;  Rosenstein  v.  Tarr,  51  Fed.  370,  applying  rule  as  varied  by  Jerome 
V.  McCarter,  21  Wall.  17,  22  K  Ed.  515,  holding  bond  covered  compensa- 
tion for  delay  as  well  as  amount  payable  in  money  under  the  decree  ap- 
pealed from;  Many  v.  Sitzer,  6  Gray,  144,  holding  that  on  dismissal  of 
writ  of  error  defendant  was  liable,  under  the  bond,  for  the  original  judg- 
ment, and  the  costs  inserted  therein  by  the  judge  below;  Rose  v.  Richmond 
Co.,  17  Nev.  76,  27  Pac.  1117,  holding  ttat  amount  of  security  was  left  to 
discretion  of  court;  Ex  parte  Dunn,  6  S.  C.  309,  holding  Supreme  Court 
had  full  power  to  decide  all  questions  as  to  scope  of  a  writ  o^  error ;  Harris 
v.  Wheeler,  8  Blatchf.  83,  Fed.  Cas.  6130,  holding  execution  could  not  issue 
until  entry  of  formal  decree;  Tucker  v.  Lee,  3  Cr.  C.  C.  686,  687,  Fed.  Cas. 
14,221,  as  to  amount  which  could  be  recovered  on  bond,  and  method  of 
assigning  breach  of  condition;  Richardson  v.  Richardson,  82  Mich.  307,^ 
46  N.  W.  671,  as  to  power  of  State  Supreme  Court  to  fix  penalty  of  appeal 
bond;  Mason  v.  Germaine,  1  Mont.  281,  holding  same  rules  as  to  bonds 
applied  to  appeals  from  State  Supreme  Court  ^nd  from  Circuit  Courts. 

Overruled  in  Jerome  v.  McCarter,  21  Wall.  29,  22  L.  Ed.  516,  holding 
that  since  adoption  of  rule  29  amount  was  in  the  discretion  of  the  judge 
below. 

Distinguishable  in  Vaill  v.  Town  Council,  18  R.  I.  410,  28  Atl.  345,  as 
not  applicable  to  an  appeal  to  State  court  from  doings  of  a  town  council 
requiring  a  particular  bond. 

Criticised  in  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  386,  27  L.  Ed.  613, 
2  Sup.  Ct.  918,  holding  amount  recoverable  under  bond  in  ordinary  fore- 
closure suit  was  limited  to  the  costs  on  appeal,  waste,  and,  perhaps,  taxes 
paid  and  loss  from  improper  insurance. 

Distinguished  in  Cook  v.  Smith,  67  Kan.  55,  72  Pac.  525,  in  action  on 
bond  conditioned  for  payment  of  damages  occasioned  by  stay  of  money 
judgment  allegation  that  debtor  insolvent  when  judgment  rendered  no  basis 
for  substantial  damages. 

Bond  on  appeal,  If  to  act  as  a  supersedeas,  must  be  filed  within  ten  days 
after  Judgment. 

Cited  in  Bigler  v.  Waller,  12  WaU.  149,  20  L.  Ed.  262,  following  rule; 
dissenting  opinion  in  Telegraph  Co.  v.  Eyser,  19  Wall.  429,  22  L.  Ed.  44» 
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majority  holding  that  since  the  amending  act  of  1872,  time  was  extended 
to  sixty  days. 

In  tliifl  case  proper  appeal  bond  not  being  filed,  cause  ordered  dismissed 
miless  sufficient  bond  filed  thirty  days  after  end  of  term. 

Approved  in  Gay  v.  Hudson  River  Elec.  Power  Co.,  190  Fed.  821,  822, 
824,  holding  when  judge  of  Circuit  Court  of  Appeals  allowed  appeal  from 
Circuit  Court  and  fixed  bond  to  be  approved  by  ** this  court,"  neither  judge 
nor  clerk  of  court  from  which  appeal  was  taken  could  approve  bond; 
Brown  v.  Northwestern  Mut.  Life  Ins.  Co.,  119  Fed.  160,  holding  obligee 
in  bond  which  supersedes  order  confirming  sale  of  real  estate,  directing 
execution  and  delivery  of  possession,  is  entitled  to  rents  and  profits  while 
he  is  kept  out  of  possession;  Walker  v.  Houghtaling,  104  Fed.  614,  holding 
where  plaintiff  in  error  has  failed  to  file  bond  on  writ  of  error  in  specified 
amount,  but  cause  has  been  transferred  to  Circuit  Court  of  Appeals, 
although  time  for  suing  out  writ  of  error  has  elapsed,  court  may  allow 
another  bond  to  be  filed,  but  not  supersedeas;  Whitney  v.  Frisbie,  6  D.  C. 
272,  holding  where  appeal  bond  was  inadequate,  remedy  would  seem  to  be 
by  application  to  dismiss  appeal;  Anson,  Bangs  &  Co.  v.  Blue  Ridge  R.  R. 
Co.,  23  How.  2,  16  L.  Ed.  518,  granting  appellant  sixty  days  to  file  bond; 
Hudson  v.  Parker,  156  U.  S.  287,  39  L.  Ed.  428,  15  Sup.  Ct.  454,  holding 
that  on  writ  of  etror  in  criminal  case,  justice  of  Supreme  Court  may  admit 
to  bail  and  fix  amount  of  bond. 

Requirement  or  permission  of  new  or  additional  appeal  or  supersedeas 
bond  in  appellate  court.    Note,  10  Ann.  Caa.  805. 

Writ  of  error  from  United  States  Supreme  Court  as  staying  proceed- 
ings in  State  court.    Note,  Ann.  Gas.  1912A,  259. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.     Note,  66  L.  R.  A.  861. 

Miscellaneous.  Cited  in  Bryan  v.  Bates,  12  Allen,  213,  holding  that 
Supreme  Court  was  sole  tribunal  to  determine  as  to  sufficiency  of  bond 
taken  on  writ  of  error. 

9  Wheat.  556-^7,  6  L.  Ed.  159,  BAITS  v.  PETEB& 

Simple  contract  debt  is  not  extinguished  by  snbseguent  special  contract 
to  settle  at  fntore  date,  which  elapses  before  suit  brought,  and  no  settlement 
is  made. 

Cited  in  Kelsey  v.  Western,  2  N.  Y.  511,  holding  that  bond  for  payment 
of  a  legacy  charged  on  real  estate  given  by  devisee  does  not  extinguish 
chai^;  Seott  v.  Howsman,  2  McLean,  185,  Fed.  Cas.  12,532,  holding  that 
assumpsit,  not  covenant,  is  maintainable  on  single  contract  subsequent  to 
and  varying  terms  of  contract  under  seal. 

Action  on  original  claim  upon  failure  to  pay  at  time  stipulated  in 
accord  or  compromise.    Note,  45  L.  R.  A.  (N.  S.)  1064. 
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9  Wbeat.  558-^65,  6  L.  Ed.  160,  SEBBPiTS  v.  DOSS. 

Declaration  on  promlBsory  note  most  state  where  payable,  omission  Is 
fataL 

Cited  in  Lowe  v.  Bliss,  24  111.  169,  76  Am.  Dec.  743,  holding  declaration 
describing  note,  without  any  place  of  payment,  not  sustained  by  note  pay- 
able specifically  at  a  certain  place;  also  in  Faulkner  v.  Faulkner,  73  Mo. 
336,  and  Orr.  v.  Hopkins,  3  N.  M.  47,  1  Pac.  183,  both  to  same  effect; 
Mygatt  V.  City  of  Green  Bay,  1  Biss.  298,  Fed.  Cast  9998,  showing  that  rate 
of  interest,  exchange  and  place  of  demand  are  controlled  by  place  named 
for  pajnnent ;  Roberts  v.  Mason,  1  Ala.  375,  holding  that  when  note  names 
place  for  payment  a  demand  at  that  place  is  condition  precedent  to  in- 
dorser's  liability. 

If  note  is  payable  to  order  and  names  place  for  payment,  declaration  must 
state  these  facts  or  there  wHl  be  fatal  variance. 

Approved  in  New  York  Life  Ins.  Co,  v.  McPherson,  137  Ala,  119,  33 
South.  826,  holding  defense  to  action  on  life  insurance  policy  that  same 
was  forfeited  by  failure  to  pay  premium  at  Central  Nat.  Bank  of  New  York 
is  not  sustained  by  producing  premium  note  payable  at  Lowey  Banking 
Co.,  Atlanta,  Ga.;  Wilkins  v.  McGuire,  2  App.  D.  C.  452,  holding  present- 
ment not  required  as  between  maker  and  payee  when  not  required  by 
terms  of  note;  Orr  v.  Hopkins,  3  N.  M.  (15)  47,  1  Pac.  183,  where  note 
declared  on  was  negotiable  generally,  and  the  note  proved  was  payable 
at  a  particular  place. 

Modified  in  Harrison  v.  Weaver,  2  Port.  544,  holding  that  omissio^  to 
plead  that  note  was  payable  to  order  was  an  immaterial  variance ;  Mapping- 
ton  V.  Pulliam,  3  Scam.  387,  as  not  applicable  to  statute  of  Illinois  mak- 
ing notes  assignable  though' they  contain  no  words  of  negotiability. 

Secondary  evidence  of  contents  of  written  instruments  is  not  admissible 
when  originals  are  within  control  or  custody  of  party. 

Approved  in  Doughty  v.  Funk,  24  Okl.  320,  103  Pac.  637,  holding  action 
not  maintainable  on  promissory  not6  on  behalf  of  indorsee  unless  original 
be  produced,  where  it  is  in. custody  of  plaintiff;  Halderman  v.  Halderman, 
Hempst.  560,  Fed.  Cas.  5909,  applying  rule  to  copy  of  account  of  deceased 
partner  with  firm  in  suit  for  settlement  of  account;  The  Alice,  12  Fed. 
924,  refusing  to  admit  copy  of  bill  of  lading  certified  by  United  States 
consul;  Anglo-American  Packing  Co.  v.  Cannon,  31  Fed.  314,  holding  each 
part  of  telegram  is  primary  evidence,  but  letter-press  copy  of  letter  or 
telegram  only  secondary;  Guthrie  v.  Merrill,  4  Kan.  193,  holding  it  error 
to  admit  copy  of  contract  when  original  known  to  be  in  custody  of  third 
party ;  Hoitt  v.  Moulton,  21  N,  H.  591,  where  parol  evidence  of  a  mortgage 
not  admitted  when  it  disclosed  the  existence  of  higher  evidence;  Putnam  v. 
Goodall,  31  N.  H.  424,  holding  parol  evidence  which  showed  the  existence 
of  a  lease  not  admissible  to  ptove  the  lease;  Vanauken  v.  Hombeek,  14 
N.  J.  L.  181,  25  Am.  Dec.  510,  holding  in  action  on  note  worn  out  and 
destroyed,  proof  of  the  destruction  was  necessary. 
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Modified  in  United  States  v.  Doebler,  1  Bald.  621,  Fed.  Cas.  14,977,  hold- 
ing that  degree  of  diligence  in  procuring  production  of  original  depends 
on  nature  of  transaction,  importance  of  paper,  and  the  circumstances. 

Rules  of  evidence  requiring  production  of  original  documents  will  pot 
be  dispensed  with  merely  because  proof  of  due  execution  is  not  always  re- 
quired. I 

Cited  in  Matossy  v.  Frosh,  9  Tex.  614,  as  to  a  statute  of  Kentucky  dis- 
pensing with  proof  of  execution  of  a  note  when  signature  not  denied  upon 
oath. 

Kotwlthstandlng  statute  dispenses  with  proof  of  instrument  sued  upon» 
its  prodaction  at  trial  still  required. 

Cited  in  Lustig  v.  McCulloch,  10  Colo.  App.  46,  holding  acceptor  of  bill 
entitled  to  have  same  surrendered  over  to  court's  custody  upon  entry  of 
judgment  against  him. 

9  Wheat.  565-^73,  6  L.  Ed.  161,  KBRR  v.  MOON. 

Title  and  disposition  of  real  -property  are  exclusively  subject  to  laws  of 
place  where  situate. 

Approved  in  Crossett  Lumber  Co.  v.  Files,  104  Ark.  602,  149  S.  W.  909, 
following  rule;  Thomas  v.  Woods,  173  Fed.  593,  19  Ann.  Cas.  1080,  26 
L.  R.  A.  (N.  S.)  1188,  97  C.  C.  A.  535,  holding  right  of  bankrupt's  wife 
to  dower  governed  by  law  of  State  where  land  is  situated;  Kane  v.  Luck- 
man,  131  Fed.  617,  applying  rule  to  contract  for  sale  of  cows  in  exchange 
for  farm ;  Readman  v.  Ferguson,  13  App.  D.  C.  71,  holding  validity  of  will 
determined  by  loans  of  State  where  realty  devised  was  situated;  Chidsey 
v.  Brooks,  130  Ga.  220,  14  SiOL  Caa.  975,  60  S.  E.  530,  holding  devisee 
under  will  probated  in  another  State  could  not  recover  lands  in  Georgia 
until  will  was  probated  in  that  State;  Succession  of  Hasling,  114  La.  295, 
38  South.  174,  validity  of  will  made  in  Louisiana  by  citizen  thereof  devis- 
ing realty  in  Mississippi  is  governed  by  laws  of  latter;  MeCormick  v.  Sul- 
livant,  10  Wheat.  202,  6  L.  Ed.  803,  will  probated  in  Pennsylvania  held 
inoperative  to  pass  land  in  Virginia  unless  proved  there;  Taylor  v.  Ben- 
ham,  5  How.  273,  12  L.  Ed.  149,  holding  failure  to  record  a  will  will  not 
avoid  sale  thereunder,  unless  required  by  laws  of  State  where  land  situate; 
Burbank  v.  Conrad,  96  U.  S.  298,  24  L.  Ed.  726,  holding  that  in  Massa- 
chusetts acknowledgment  and  recording  are  necessary  to  perfect  title  as 
against  strangers;  United  States  v.  Ames,  1  Wood.  &  M.  80,  Fed.  Cas. 
14,441,  holding  that  State  laws  apply  to  government  lands  over  which  there 
has  been  no  cession  of  jurisdiction^  unless  otherwise  required  by  Constitu- 
tion, treaties  or  statutes  of  United  States;  Magill  v.  Brown,  16  Fed.  Cas. 
447,  construing  devise  of  land  to  charitable  uses;  In  re  Zug,  30  Fed.  Cas. 
948,  in  questions  touching  tenure  of  real  estate,  Federal  courts  are  gov- 
erned by  lex  loci;  Leavens  v.  Butler,  8  Port.  401,  holding  County  Court 
could  not  decree  division  of  lands  in  another  State;  €K>odman  v.  Winter, 
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64  Ala.  426,  holding  probate  was  as  indispensable  to  force  and  effect  of  a 
devise  as  to  bequest  of  personalty;  s.  c,  p.  428,  holding  that  leges  rei  sitae 
must  be  observed  as  to  essentials  to  pass  title  without  regard  to  domicile 
of  owfier  or  place  of  alienation  or  devise;  Sloan  v.  Frothingham,  65  Ala. 
598,  holding  when  title  has  to  be  made  through  an  executor,  he  must  be 
one  recognized  by  the  lex  rei  sitae;  Keith  v.  Proctor,  114  Ala.  686,  21 
South.  506,  holding  that  failure  of  person  named  as  executor  to  act  within 
time  limited  by  statute  is  an  implied  renunciation  of  his  right,  which  can- 
not be  retracted;  Chappell  v.  Jardine,  51  Conn.  66,  holding  mortgage  of 
property,  which  by  change  of  boundary  subsequently  became  part  of  an- 
other State,  is  governed  by  the  laws  of  original  State  at  date  of  mort- 
gage ;  Key  v.  Harlan,  52  Ga.  477,  holding  foreign  probated  will  cannot  be 
admitted  to  probate  in  Georgia  unless  executed  as  required  by  Georgia  law ; 
Rogers  v.  Stevens,  8  Ind.  467,  holding  by  analogy  to  English  law,  a  will 
must  be  properly  probated  before  it  could  be  read  in  evidence;  Lucas  v. 
Tucker,  17  Ind.  45,  holding  that  leges  loci  sitae  control  as  to  transfer  of 
title  of  real  estate  and  that  will  must  be* probated  in  State  before  executor 
can  act;  Evansvilleetc.  Co.  v.  Winsor,  148  Ind.  688,  48  N.  E.  594,  holding 
foreign  will  cannot  be  contested  until  proved  or  recorded  in  State;  Doyle 
V.  McGuire,  38  Iowa,  412,  holding  foreign  contracts  between  husband  and 
wife  on  security  of  real  estate  are  governed  by  lex  loci  rei  sitae;  Acker 
V.  Priest,  92  Iowa,  616,  61  N.  W.  237,  holding  that  whether  trust  interest 
has  been  created  in  lands  is  to  be  determined  by  the  lex  loci  rei  sitae; 
Snecd  v.  Ewing,  5  J.  J.  Marsh.  465,  22  Am.  Dec.  47,  holding  that  foreign 
will  to  pass  title  to  real  estate  must  be  executed  conformably  to  law  of 
Kentucky;  Corrie's  Case,  2  Bland,  499,  in  petition  to  apjwint  guardian  of 
infant  heirs  to  recover  property  in  foreign  country;  Hutchins  v.  State 
Bank,  12  Met.  424,  holding  that  when  title  to  real  estate  has  to  be  made 
by  official  act  of  executor  will  must  have  been  probated  in  State;  Ross  v. 
Ross,  129  Mass.  246,  37  Am.  Rep.  322,  holding  validity  and  form  of  a  mort- 
gage of  real  estate  determined  by  lex  loci  rei  sitae;  Crusoe  v.  Butler,  36 
Miss.  167,  holding  rule  as  to  necessity  for  probate  in  State,  of  foreign  wills, 
not  affected  by  act  of  Congress  of  1790 ;  Emmons  v.  Gordon,  140  Mo.  500, 
62  Am.  St.  Rep.  741,  41  S.  W.  1001,  holding  as  to  lands  in  a  foreign  State, 
owner  dies  intestate  unless  will  made  in  accordance  with  laws  of  that 
State;  Bentley  v.  Whittemore,  18  N.  J.  Eq.  373,  holding  preferential  assig^n- 
ment  valid  in  foreign  State,  covering  lands  in  home  State,  void  as  to  such 
lands;  Wills  v.  Cowper,  2  Ohio,  129,  holding,  under  laws  of  Ohio,  a  power 
to  sell  lands  given  by  will  to  executor  could  not  be  exercised  by  adminis- 
trator with  will  annexed ;  Thrasher  v.  Ballard,  33  W.  Va.  288,  289,  25  Am. 
St.  Rep.  896,  897,  10  S.  E.  412,  holding  foreign  probated  will  ineffectual 
to  pass  title  to  land  in  Virginia  unless  proved  there. 

Execution  of  will  of  realty  controlled  by  lex  situs.    Note,  2  Ann.  Gas. 

591. 
Law  governing  oonstruction  of  will  of  realty.    Note,  11  Ann.  Gas.  498. 
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Conflict  of  laws  as  to  contracts  relating  to  realty.    Note^  K  B.  A. 
1916A,  1012,  1021. 

Probate  is  operative  only  in  State  where  granted.    Administrator  cannot 

sue  or  be  sned  In  courts  of  another  State. 

> 

Approved  in  Higgins  v.  Eaton,  188  Fed.  967,  holding  State  not  required 
to  give  more  force  to  judgment  of  another  State  than  law  or  custom  of 
such  other  State  demands ;  Moore  v.  Petty,  136  Fed.  673,  68  C.  C.  A.  306, 
executor  may  sue  in  another  State  to  recover  from  his  agents  proceeds  of 
sale  of  realty  belonging  to  decedent's  estate;  Blanchard  v.  Wilbur,  153 
Ind.  390,  55  N.  E.  100,  holding  under  Bums'  Rev.  Stats.  1894,  §  2366  (Ind.), 
(Rev.  Stats.  1881,  §  2218,  Homer's  Rev.  Stats.  1897,  §  2218),  providing  for 
admission  of  wills  to  probate  by  clerk,  that  objector  cannot  contest  will 
after  probato  without  filing  a  bond;  Seery  v.  Murray,  107  Iowa,  389,  77 
N.  W.  1059,  holding  under  Code  Iowa,  1873,  §§  2338,  2339,  2353,  providing 
that  will  not  probated  has  no  effect,  devisees  under  such  will  acquire  no 
rights  under  settlement  secured  from  other  heirs,  when  settlement  is  at- 
tacked for  fraud;  Newcomb  v.  Newcomb,  108  Ky.  598,  57  S.  W.  6,  holding 
will  of  British  subject  domiciled  in  this  country  probated  in  England  is 
conclusive  as  to  personal  property  in  England ;  Anthes  v.  Anthes,  21  Idaho, 
310,  121  Pac.  565,  arguendo;  Vaughn  v.  Northup,  15  Pet.  6,  10  L.  Ed.  641, 
holding  an  administrator  under  probate  in  another  State  might  receive 
but  could  not  be  sued  in  District  of  Columbia  for  assets  due  the  deceased 
by  government ;  Bartlett  v.  Rogers,  3  Sawy.  63,  Fed.  Cas.  1079,  holding  will 
proved  in  New  York  no  authority  for  action  by  executor  to  collect  assets 
in  California;  Caldwell  v.  Harding,  5  Blatchf.  501,  Fed.  Cas;  2301,  to  same 
effect  w^ill  proved  in  Massachusetts,  as  to  assets  in  New  York;  Melius  v. 
Thompson,  -1  Cliff.  128,  132,  134,  Fed.  Cas.  9405,  holding  bill  of  revivor 
will  not  lie  in  Massachusetts  against  an  executor  under  California  pro- 
bate; Second  Nat.  Bk.  v.  New  York  Silk  Mfg.  Co.,  11  Fed.  535,  holding 
that  same  rule  applied  to  receivers  under  decision  in  Booth  v.  Clark,  17 
H»w.  322,  15  L.  Ed.  164;  Lusk  v.  Kimball,  87  Fed.  547,  holding  defect  in 
power  to  sue  is  not  cured  by  taking  out  letters  of  administration  after 
suit  brought;  Harrison  v.  Mahomer,  14  Ala.  835,  holding  that,  under  law 
of  1821,  foreign  executor  entitled  to  sue  on  recording  his  letters  testamen- 
tary; Moore  v.  Lewis,  21  Ala.  580,  holding  administrator  of  will  proved 
in  Cuba  incapable  of  suing  in  Alabama  for  a  legacy  due  his  testator ;  Wood 
V.  Mathews,  53  Ala.  4,  holding  suit  by  parties  claiming  under  will  of  heir 
of  intestate  could  not  sue  before  probating  will  in  State;  Greer  v.  Fer- 
guson, 56  Ark.  330,  19  S.  W.  967,  holding  that  judgment  could  not  be  ren- 
dered against  administrators  of  a  deceased  defendant  appointed  in  another 
State;  Davis  v.  Smith,  5  Ga.  296,  48  Am.  Dec.  295,  holding  that  foreign 
administrator  cannot  be  made  personally  responsible  for  failing  to  appear 
and  defend  action  on  his  intestate's  covenant  in  another  State;  State  v. 
Joyce,  48  Ind.  317,  applsring  laws  of  Indiana,  allowing  duly  probated  for- 
eign will  to  be  certified  and  recorded  in  State  and  to  be  of  same  effect  as 
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if  there  probated;  Pitts  v.  Melser,  72  Ind.  471,  holding  foreign  will  not 
probated  in  State  inoperative  to  pa^  title  or  establish  any  right  under 
it;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  467,  22  Am.  Dec.  48,  holding  that  for- 
eign probate  gave  no  right  to  meddle  with  personal  property  in  State; 
Turley  v.  Drejrfus,  33  La.  Ann.  887,  holding  judgment  against  a  foreign 
administrator  could  not  be  enforced  against  another  administrator  ap- 
pointed in  State;  Cabanne  v.  Skinker,  56  Mo.  367,  and  Emmons  v.  Gordon, 
140  Mo,  499,  62  Am.  St.  Rep.  740,  41  S.  W,  1001,  holding  executor  of  will 
not  probated  in  another  State  cannot  be  held  liable  on  his  bond  for  his 
acts  done  in  that  State;  Taylor  v.  Barron,  35  N.  H.  495,  holding  there  is 
no  privity  between  administrators  of  same  intestate  appointed  in  different 
States;  Schultz  v.  Pulver,  11  Wend.  363,  holding  administrator  in  New 
York  is  bound  to  take  necessary  steps  to  collect  debts  in  foreign  States, 
and  obtain  proper  representation  for  that  purpose;  Qirr  v.  Lowe's  Exrs., 
7  Heisk.  88,  89,  holding  that  until  foreign  will  probated  in  State  the  de- 
ceased will  be  regarded  as  intestate;  United  States  v.  Union  Pacific  R.  R. 
Co.,  11  Blatchf.  390,  Fed.  Cas.  16,598,  holding  that  rule  was  changed  by 
act  of  Congress  of  March,  1873,  but  that  the  act  was  inoperative;  Thurber 
V.  Carpenter,  18  R.  I.  784,  31  Atl.  6,  holding  that  a  foreign  executor  could 
sell  mortgaged  property  in  State  as  being  persona  designata,  not  deriving 
his  authority  from  court  of  another  State. 

Distinguished  in  Higgins  v.  Eaton,  183  Fed.  390,  105  C.  C.  A.  608,  hold- 
ing legatee,  citizen  of  another  State,  could  sue  executor  in  Federal  courts  to 
establish  rights 'under  will. 

Conclusiveness  of  decrees  and  orders  granting,  revoking  and  refusing 
probate  of  wills.    Note,  60  Am.  Dec.  361. 

Judgments  in  rem  and  their  effect  as  res  adjudicata.    Note,  75  Am. 
Dec.  722. 

Probate  of  foreign  wills.    Note,  113  Am.  St  Rep.  213. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated  abroad. 
Note,  9  Ann.  Cas.  422,  423. 

Effect  of  probate  of  will  in  other  State.    Note,  48  L.  R.  A.  137,  140. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  8.)  413. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  R.  A.  102,  107,  108. 

Failure  to  aver  probate  and  record  of  foreign  will  In  home  State  Is  not 
cnred  by  nondenlal  of  facts  In  answer. 

Cited  in  Bartlett  v.  Rogers,  3  Sawy.  64,  Fed.  Cas.  1079,  holding  objec- 
tion may  be  taken  at  hearing,  when  issue  joined  on  allegation  of  due  issue 
of  letters  testamentary;  Seery  v.  Murray,  77  N.  W,  1059,  to  point  that 
will  not  probated  cannot  be  read  in  evidence. 

Right  to  question  sufficiency  of  complaint  for  first  time  on  appeal. 
Note,  3  Ann.  Cas.  545. 
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Miscellaneons.  Cited  incidentally  in  Southern  Life  Ins.  c^c.  Co.  v.  Cole, 
4  Ma.  363.  * 

9  Wheat.  678-575^  6  L.  Bd.  163,  MEBEDITH  v.  PICKETT. 
Not  cited. 

9  Wheat.  676-578,  6  Z..  Ed.  164,  WALDEN  V.  CBAI0. 

In  ejectment,  amendment  to  enlarge  tenn  laid  in  declaration  should  he 
allowed  in  discretion  of  court. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96,  132  C.  C.  A. 
336,  holding  denial  of  leave  to  file  reply  after  commencing  trial  was  within 
discretion  of  court;  Liebing  v.  Matthews,  216  Fed.  11,  132  C.  C.  A.  245, 
holding  order  denying  leave  to  file  supplemental  bill  in  suit  to  redeem  was 
within*  discretion  of  court  when  complainant  had  repeatedly  failed  to  re- 
deem; Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  541,  holding  within 
discretion  of  court  to  allow  amendment  of  declaration  as  to  citizenship  so 
as  to  conform  to  writ;  Morris  v.  Wheat,  11  App.  D.  C.  214,  holding  court 
had  discretion  to  allow  amendment  by  striking  out  name  of  one  plaintii? 
in  ejectment,  and  order  was  not  appealable;  Walden  v.  Craig,  14  Pet.  153, 

10  li.  Ed.  397,  holding  that  when  the  court  gives  leave  to  extend  the  term, 
it  is  not  an  amendment  similar  to  the  exercise  of  an  original  jurisdiction ; 
Avery  v.  Bowman,  39  N.  H.  397,  holding  that  an  officer's  return  of  levy 
on  execution  may  be  Amended  at  any  time  after  return  day  in  court's 
discretion. 

Writ  of  error  will  not  lie  to  review  action  of  Circuit  Oourt  in  granting 
or  refusing  motion  to  enlarge  term  stated  in  ejectment. 

Approved  in  Whitworth  v.  United  States,  114  Fed.  304,  holding  Circuit 
Court  of  Appeals  cannot  review  action  of  District  Court  in  denying  motion 
to  set  aside  judgment  and  to  permit  defendant  to  withdraw  plea  of  guilty ; 
Phillips  V.  Negley,  2  Mackey,  246,  247,  257,  holding  order  vacating  ex  parte 
judgment  not  appealable;  Cross  v.  Phillips,  14  App.  D.  C.  237,  holding 
order  of  commissioner  of  patents  granting  leave  to  amend  statement  was 
discretionary  and  not  appealable ;  Pickett  v.  Legerwood,  7  Pet.  149,  8  L.  Ed. 
^9t  reversing  s.  c,  1  McLean,  144,  Fed.  Cas.  8175,  and  dismissing  writ 
of  error  from  judgment  on  writ  of  error  coram  vobis;  Poole  v.  Nixon,  9 
Pet.  773,  9  L.  Ed.  306,  19  Fed.  Cas.  995,  holding  that  where  erroneoua  judg- 
ment was  corrected  by  writ  of  error  coram  vobis  in  lower  court,  judgment 
sustaining  that  writ  could  not  be  reviewed  on  writ  of  error ;  Slicer  v.  Bank 
of  Pittsburg,  16  How.  579,  14  L.  Ed.  1066,  refusing  to  review  an  order  to 
enter  judgment  nunc  pro  tunc;  United  States  v.  Plumer,  3  Cliff.  59,  Fed. 
Cas.  16,056,  holding  writ  of  error  will  not  lie  to  review  criminal  proceed- 
ings in  Circuit  Court;  Chapman  v.  Barney,  129  U.  S.  681,  32  L.  Ed.  801, 
9  Sup.  Ct.  427,  nor  to  an  amendment  substituting  a  new  sole  plaintiff  for 
sole  original  plaintiff;  Stevens'  Admr.  v.  Nichols,  157  U.  S.  371,  39  L.  Ed. 
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737,  15  Sup.  Ct.  641,  nor  to  an  order  denying  leave  to-  amend  a  petition 
for  removal;  The  Elmira,  16  Fed.  139,  nor  to  an  order  denying  a  motion 
to  stay  execution  not  being  a  final  order  in  suit;  note  to  Jared  v.  Good- 
title,  1  Blackf.  31,  on  review  of  amendment  of  declaration  in  ejectment; 
Brush  V.  Carter,  32  N.  J.  L.  559;  motion  on  the  trial  for  leave  to  amend 
and  plead  justification  is  in  discretion  of  court  and  cannot  be  reviewed 
on  error ;  Austin  v.  Clapp,  5  Tex.  133,  holding  order  allowing  clerk  to  amend 
by  changing  date  of  writ,  and  of  filing  petition  in  action  for  negligence, 
discretionary  and  not  reviewable  by  error;  Fowler  v.  Col  ton,  1  Pinn.  337, 
holding  refusal  to  defendant  of  leave  to  amend  notice  of  special  matter 
in  action  of  slander,  not  reviewable. 

Distinguished  in  Avery  v.  Bowman,  39  N.  H.  395,  holding  that  refusal 
of  an  amendment  for  supposed  lack  of- power  may  be  corrected  on  writ 
of  error;  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding  that 
ruling  must  be  confined  to  cases  which  are  purely  matters  of  discretion 
or  such  as  in  their  result  cannot  do  injury. 

Miscellaneous.  Referred  to  in  Walden  v.  Bodley,  9  How.  36,  38,  13 
L.  Ed.  36,  37,  being  further  chapter  in  litigation  of  same  case. 

9  Wheat.  579-^581,  6  L.  Ed.  165,  UNITED  STATES  v.  PEBEZ. 

Discharge  of  Jury  from  giving  any  verdict  in  capital  case,  where  neces- 
sary to  effect  ends  of  Justice,  is  in  discretion  of  trial  Judge. 

Approved  in  United  States  v.  Jim  Lee,  123  Fed.  742,  State  v.  Jorgensen, 
3  Idaho,  622,  32  Pac.  1130,  People  v.  Ham  Tong,  155  Cal.  581,  132  Am.  St. 
Rep.  110,  24  L.  R.  A.  (N.  S.)  481,  102  Pac.  264,  and  State  v.  Costello,  29 
Wash.  370,  69  Pac.  1100,  all  following  rule;  Dreyer  v.  Illinois,  187  U.  S.  85, 
86,  47  L.  Ed.  86,  23  Sup.  Ct.  33,  holding  plea  of  former  jeopardy  cannot 
be  barred  on  discharge  of  jury  after  deliberating  from  4  P.  M.  to  9:30 
A.  M.;  Andrews  v.  State,  174  Ala.  50,  61,  Ann.  Cas.  1914B,  760,  56  South. 
1011,  holding  discharge  of  jury  was  authorized,  and  accused  subject  to 
second  trial;  Cunningham  v.  Fair  Haven  &  Westville  R.  Co.,  72  Conn.  252, 
43  Atl.  1050,  holding  in  action  for  personal  injuries,  court  may  properly 
dismiss  panel  when  council  reads  to  jury  findings  in  similar  reported  case; 
United  States  v.  Bigelow,  3  Mackey,  407,  425,  discharge  of  jury  held  not 
equivalent  to  acquittal;  Dreyer  v.  The  People,  188  111.  48,  58  N.  E.  622, 
holding  discharge  of  jury,  without  accused's  consent,  for  failure  to  agree 
is  no  %ar  to  further  proceedings ;' State  v.  Duvall,  135  La.  726,  65  South. 
910,  People  v.  Sharp,  163  Mich.  83,  127  N.  W.  760,  Hedger  v.  State,  144 
Wis.  300,  128  N.  W.  89,  and  State  v.  Hansford,  76  Kan.  684,  14  L.  R.  A. 
(N.  S.)  548,  92  Pac.  553,  all  holding  jury  containing  disqualified  juror  was 
properly  discharged  and  another  jury  impaneled;  People  v.  Parker,  145 
Mich.  499,  108  N.  W.  1004,  holding  discharge  during  trial  without  show- 
ing of  ground  therefor  was  improper  and  accused  not  subject  to  another 
trial ;  In  re  Ascher,  130  Mich.  548,  550,  90  N.  W.  421,  422,  holding  jury  was 
properly  discharged  when  it  appeared  after  being  sworn  that  some  of  them 
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had  concealed  facts  showing  prejudice  against  the  State;  that  they  had 
given  liquor  to  other  jurors,  and  that  they  had  gotten  the  hailiff  intoxi- 
cated; State  V.  Bue^,  256  Mo.  241,  Ann.  Cas.  1915D,  879,  165  S.  W.  344, 
holding  where  accused  was  tried  for  assault  and  battery  in  court  of  crimi- 
nal correction,  but  jury  was  discharged  and  he  was  held  in  bail  to  grand 
jury,  and  thereafter  charged  with  assault  to  murder,  but  convicted  only 
of  assault,  plea  of  former  jeopardy  did  not  avail ;  State  v.  Keerl,  33  Mont. 
511,  513,  517,  85  Pac.,863,  864,  866,  discharge  of  jury  for  failure  to  agree 
is  not  once  in  jeopardy;  State  v.  Stephenson,  54  S.  C.  237,  32  S.  E.  306, 
holding  an  abuse  of  discretion  under  Rev.  Stats,,  §  2404  (S.  C),  to  send 
jury  out  three  times;  Vela  v.  State,  49  Tex.  Cr.  591,  95  S.  W.  531,  uphold- 
ing plea  of  former  jeopardy  where  jury  was  discharged  in  absence  of 
accused ;  Woodward  v.  State,  42  Tex.  Cr.  198,  58  S.  W.  138,  holding  under 
section  737,  Code  Cr.  Proc.  (Tex.),  serious  illness  of  child  of  juror  creates 
necessity  ipT  discharge  of  jury;  dissenting  opinion  in  Kepner  v.  United 
States,  195  U.  S.  135,  49  L.  Ed.  126,  24  Sup.  Ct.  797,  majority  cannot  appeal 
from  acquittal  in  court  of  first  instance  in  Philippines ;  Ex  parte  Lange,  18 
Wall.  201,  21  L.  Ed.  887,  holding  that  rule  of  'Hwice  in  jeopardy"  did  not 
apply  to  mistrial;  Coleman  v.  Tennessee,  97  U.  S.  520,  521,  24  L.  Ed.  1123, 
1124,  holding  prisoner  could  be  retried,  if  after  verdict  judgment  was 
arrested  or  new  trial  granted  at  request  of  accused;  Simmons  v.  United 
States,  142  U.  S.  154,  35  L.  Ed.  971,  12  Sup.  Ct.  172,  where  judge  dismissed 
the  jury  on  account  of  reported  bias;  Logan  v.  United  States,  144  U.  S. 
298,  36  L.  Ed.  441,  12  Sup.  Ct.  628,  where  a  jury  after  forty  hours  an- 
nounced they  could  not  agree,  they  were  held  properly  discharged  by  the 
judge  and  defendant  retried;  Thompson  v.  United  States,  155  U.  S.  274, 
89  If.  Ed.  149,  15  Sup.  Ct.  74,  where  during  the  trial  it  was  shown  that 
one  of  the  jury  was  disqualified,  because  a  member  of  grand  jury  which 
found  indictment;  United  States  v.  Keen,  1  McLean,  434,  Fed.  Cas.  15,510, 
applying  rule  to  trial  for  stealing  letter  from  the  mails;  United  States  v. 
Shoemaker,  2  McLean,  115,  Fed.  Cas.  16,279,  holding  prosecution  cannot 
after  jury  is  impaneled  enter  nolle  prosequi;  United  States  v.  Watson,  3 
Ben.  3,  Fed.  Cas.  16,651,  holding  that  illness  of  prosecuting  attorney  after 
the  jury  was  impaneled  was  not  sufficient  ground  for  discharging  the  jury 
against  will  of  defendant,  and  that  such  discharge  was  equivalent  to  acquit- 
tal; United  States  v.  Morris,  1  Curt.  36,  Fed.  Cas.  15,815,  applying  rule 
in  case  of  misdemeanor  where  bias  was  shown  in  one  of  the  jurors ;  Holmes 
V.  Oregon  &  CaL  R.  R.  Co.,  7  Sawy.  394,  9  Fed.  239,  arguendo,  as  to  effect 
of  exercise  of  discretionary  power  by  court,  that  when  determining  the 
truth  of  allegations  of  jurisdictional  facts  its  adjudication  was  conclusive; 
Kelly  V.  United  States,  27  Fed.  617,  618,  where  jury  in  criminal  case  dis- 
agreed and  were  discharged;  Atkins  v.  State,  16  Ark.  577,  578,  as  to  power 
to  discharge  .jury  on  a  member  becoming  disabled  by  sickness;  People  v. 
Shot  well,  27  Cal.  399,  where  judge  ordered  discharge  of  jury  by  sheriff 
if  they  failed  to  agree  by  a  certain  hour,  held  prisoner  could  be  retried; 
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People  V.  Smalling,  94  Cal.  116,  29  Pac.  422,  holding,  in  case  of  murder, 
discharge  of  jury  for  failing  to  agree  no  bar  to  retrial;  State  v.  Lee,  66 
Conn.  274,  48  Am.  St.  Rep.  206,  27  L.  R.  A.  499,  30  ^1.  1111,  holding  that 
by  State  law  there  could  be  an  appeal  by  State  in  nature  of  motion  for 
new  trial,  after  verdict  of  acquittal;  In  re  Allison,  13  Colo.  532,  16  Am. 
St.  Rep.  229,  10  L.  R.  A.  793,  22  Pac.  822,  except  in  case  of  gross  abuse 
-of  court's  discretion,  objection  of  twice  in  jeopardy  is  not  ground  for 
reversal  on  error  or  discharge  on  habeas  corpus ;  Ellis  v.  State,  25  Fla.  706, 
6  South.  769,  holding  jury  may  be  discharged  on  account  of  sudden  sick- 
ness of  juror,  illness  of  prisoner  or  other  urgent  cause,  and  prisoner  re- 
tried; Tervin  v.  State,  37  Fla.  402,  20  South.  553,  to  same  effect;  Ochs  V. 
People,  124  111.  410,  16  N.  E.  665,  holding  that  reasons  for  discharge  of 
jury  include  outside  influence  and  return  of  a  juror  under  suspicious  cir- 
cumstances; State  V.  Walker,  26  Ind.  353,  where  jury  was  out  nineteen 
hours  and  failed  to  agree,  held  their  discharge  was  proper;  State  v.  Nelson, 
26  Ind.  369,  where  jury  deliberated  three  days  and  failed  to  agree  in  case 
of  grand  larceny,  their  discharge  held  proper;  Shular  v.  State,  105  Ind. 
300,  55  Am.  Rep.  217,  4  N.  E.  876,  when  an  accused  takes  a  new  trial  under 
statute  he  waives  privilege  of  pleading  twice  in  jeopardy;  State  v.  Leach, 
120  Ind.  125,  22  N.  E.  112,  in  trial  before  justice  of  peace  for  misdemeanor,' 
jury  were  properly  discharged  after  three  hours'  deliberation;  State  v. 
Calendine,  8  Iowa,  294,  construing  ''urgent  circumstances,"  which  au- 
thorize discharge  of  jury;  State  v.  White,  19  Kan.  448,  27  Am.  Rep.  139, 
where  jury  in  trial  for  bigamy  were  out  fourteen  hours,  they  were  prop- 
erly discharged,  and  prisoner's  absence  at  discharge  irregular,  but  imma- 
terial; 0 'Brian  v.  Commonwealth,  6  push,  568,  where  juror  properly  dis- 
charged as  having  been  member  of  grand  jury  finding  the  indictment, 
court  could  not  summon  another  juror  and  proceed  with  trial;  State  v. 
Ferguson,  8  Rob.  (La.)  616,  where  jury  dismissed  for  failure  to  agree; 
State  V.  Costello,  11  La.  Ann.  285,  where  jury,  in  murder  case,  after  being 
impaneled,  but  before  indictment  read,  were  allowed  to  separate,  their  dis- 
charge was  proper;  State  v.  Blackman,  35  La.  Ann.  484,  where,  in  case  of 
shooting,  with  intent  to  murder,  jury  were  discharged  after  being  out  two 
or  three  hours,  there  was  no  abuse  of  discretion ;  State  v.  Nash,  46  La.  Ann. 
203,  14  South.  610,  where,  after  being  sworn,  but  before  any  testimony 
offered,  juror  was  removed  from  panel  on  murder  trial,  it  being  shown 
that  he  had  conscientious  objections  to  capital  punishment,  prisoner  not 
in  jeopardy;  Hoffman  v.  State,  20  Md.  434;  Anderson  v.  State,  86  Md.  481, 
38  Atl.  938,  holding  no  man  is  in  jeopardy  till  verdict  is  rendered;  Com- 
monwealth V.  Eoby,  12  Pick.  503,  discussing  cases  in  which  plea  of  twice 
in  jeopardy  could  not  be  made;  Commonwealth  v.  Townsend,  5  Allen,  218, 
holding  that  the  time  for  exercise  of  power  of  discharge  lay  in  court's 
discretion,  and  suggesting  proper  course;  Commonwealth  v.  Sholes,  13 
Allen,  556,  holding  that  motion  by  defendant  to  quash  indictment,  made 
after  jury  impaneled,  all  parties  consenting,  did  not  entitle  him,  on  his 
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being  overruled,  to  plead  twice  in  jeopardy  on  new  impaneling  of  same  or 
another  jury;  Commonwealth  v.  McCormick,  130  Mass.  62,  39  Am.  Hep; 
424,  where,  after  trial  begun,  court  properly  discharged  jury  on  finding 
juror  was  surety  on  a  recognizance  of  one  of  defendants  before  trial ;  Com- 
monwealth V.  Cody,  165  Mass.  136,  42  N.  E.  576,  where  jury  discharged  for 
failure  to  agree;  People  v.  Pline,  61  Mich.  260,  28  N.  W.  84,  where  jury 
discharged  in  Justice's  Court,  after  being  out  only  fifteen  minutes;  Hare 
V.  State,  4  How.  (Miss.)  200,  holding  plea  of  former  trial  must  allege 
either  acquittal  or  conviction;  Price  v.  State,  36  Miss.  544,  72  Am.  Dec. 
200,  mentioning  that  rule  was  not  accepted  in  Pennsylvania,  Virginia, 
North  Carolina  and  Tennessee,  but  was  in  that  State;  State  v.  Ulrich,  110 
Mo.  358,  359,  360,  19  S.  W.  658,  659,  holding  that  sickness  of  judge  was 
proper  ground  for  discharge  of  jury  and  defendant  could  be  retried ;  State 
V.  Shnchardt,  18  Neb.  466,  457,  25  N.  W.  723,  holding,  where  case  sub- 
mitted to  jury  at  7  P.  M.,  and  at  6  A.  M.,  next  morning,  they  reported  in- 
ability to  agree,  their  dischai^e  was  unauthorized  and  prisoner  entitled  to 
release ;  Davis  v.  State,  51  Neb.  346,  70  N.  W.  999,  denying  plea  of  former 
jeopardy,  where  jury  at  first  trial  were  dismissed  because  juror  became 
insane ;  Ex  parte  Maxwell,  11  Nev.  434,  mere  fact  that  foreman  states  jury 
were  unable  to  agree  does  not  warrant  discharge  of  jury;  State  v.  Prit- 
chard,  16  Nev.  112,  holding  discharge  of  an  incompetent  juror  after  jury  is 
sworn,  and  before  any  evidence  given,  does  not  necessitate  discharge  of 
entire  jury  nor  entitle  prisoner  to  plead  twice  in  je6pardy;  State  v.  Hall, 
9  N.  J.  L.  259,  upholding  discharge  where,  after  case  submitted  to  jury, 
one  member  went  away;  People  v.  Green,  13  Wend.  57,  where  jury  dis- 
charged after  only  thirty  minutes'  consultation,  judge's  decision  could  not 
be  reviewed;  State  v.  Washington,  90  N.  C.  666,  holding  it  was  duty  of 
judge  to  withdraw  juror  in  oi^der  to  guard  against  fraudulent  practices 
and  in  such  ease  there  is  no  jeopardy;  Poage  v.  State,  3  Ohio  St.  239,  hold- 
ing that  on  discharge  of  jury  in  criminal  case  without  consent  of  prisoner 
and  without  lawful  cause,  prisoner  cannot  be  retried  for  same  offense; 
Mitchell  V.  State,  42  Ohio  St.  394,  defining  reasons  which  authorize  dis- 
charge of  -jury ;  State  v.  Shaffer,  23  Or.  557,  32  Pac.  546,  holding,  that 
under  law  of  Oregon,  prisoner's  consent  not  necessary  when  jury  dis- 
charged for  just  cause;  State  v.  McKee,  1  Bail.  653,  21  Am.  Dec.  501,  hold- 
ing that  after  jury  were  charged  they  could  be  discharged  for  four  reasons 
only,  viz.,  consent  of  prisoner,  illness  of  jur3anan,  prisoner  or  court,  ab- 
sence of  juryman,  impossibility  of  agreeing;  State  v.  Waterhonse,  Mart. 
&  Y.  280,  281,  holding  that  improper  exercise  of  discretion  of  judge  in  dis- 
charging jury  would  be  an  acquittal ;  Mahala  v.  State,  10  Terg.  536,  31  Am. 
Dec.  593,  holding  that  discharge  of  jury  early  in  the  morning,  when  charged 
the  previous  evening,,  and  when  court  continued  in  session  till  following 
day,  was  not  necessary  discharge;  Swindel  v.  State,  32  Tex.  104,  holding' 
entry  of  nolle  prosequi  before  verdict  no  bar  to  second  prosecution;  Mose- 
ley  V.  State,  33  Tex.  671,  holding  retrial  of  prisoner  on  capital  charge^  after 
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discharge  of  jury  for  failure  to  agree,  not  inhibited  by  provision  in  United 
States  Constitution;  Simeo  v.  State,  9  Tex.  App.  346,  holding  defendant 
convicted  under  an  illegal  indictment  could  be  again  prosecuted  for  same 
offense;  Powell  v.  State,  17  Tex.  App.  351,  holding  that  discharge  of  jury 
for  other  reasons  than  prescribed  by  code  entitled  the  prisoner  to  plead 
twice  in  jeopardy;  People  v.  Kerm,  8  Utah,  271,  30  Pac.  989,  holding  de- 
fendant consenting  to  discharge  of  jury,  cannot  plead  once  in  jeopardy; 
Fells'  Case,  9  Leigh,  616,  applying  rule  where  jury  kept  together  for  nine 
days;  Gruber  v.  State,  3  W.  Va.  702,  holding  that,  when  after  being  im- 
paneled, jury  was  discharged  on  question  of  prisoner's  sanity  b^ng  raised, 
he  couldf  not  be  tried  for  same  offense  before  another  jury;  State  v.  Davis, 
31  W.  Va.  393,  7  S.  E.  26,  holding  that  juror  might  be  discharged  during 
eourse  of  trial  and  new  juror  substituted  and  trial  proceeded  with  de  novo ; 
Ex  parte  Lange,  18  Wall.  175,  21  L.  Ed.  878,  as  illustrating  class  of  cases 
which  did  not  offend  against  rule  of  twice  in  jeopardy;  Atkins  v.  State, 
16  Ark.  575,  to  show  practice  as  to  raising  question  of  right  to  discbarge 
of  accused  by  motion  on  arrest  of  judgment;  State  v.  Burke,  54  N.  H.  95, 
as  to  sufficiency  of  indictment  for  murder  in  describing  the  method  and 
instrument  of  the  crime;  State  v.  M'Lemore,  2  Hill,  682,  holding  seventh 
amendment  of  Federal  Constitution  applicable  only  to  Federal  courts; 
State  V.  Waterhouse,  Mart.  &  Y.  283,  holding  that  weight  of  authority 
was  that  mistrial  ordered  by  court  against  the  prisoner's  authority,  dis- 
charged the  prisoner^  but  that  the  principal  case  was  binding  as  an  authori- 
tative construction  of  the  constitutional  provision;  Mahala  v.  State,  10 
Yerg.  539,  31  Am.  Dec.  595,  explaining  and  reconciling  principal  case. 

Distinguished  in  United  States  v.  Gilbert,  2  Sumn.  56,  Fed.  Cas.  15,204, 
as  wholly  inapplicable  where  verdict  had  been  rendered  upon  sufficient 
indictment;  Ned,  a  Slave,  v.  State,  7  Port.  209,  holding  dischai^e  of  jury 
for  inability  to  agree  irregular,  and  equivalent  to  acquittalj  Hawes  v. 
State,  88  Ala.  61,  7  South.  310,  as  not  being  rule  in  Alabama,  and  holding 
that  action  of  court  in  dischai^ng  jury  was  always  open  to  review  on 
appeal  or  writ  of  error.  # 

Dissented  from  in  State  v.  Ephraim,  2  Dev.  &  B.  170,  holdilig  that  in 
case  of  felony  a  jury  could  not  be  discharged  without  prisoner's  consent, 
and  not  then  but  for  evident  urgent  overruling  necessity  which  must  appear 
on  the  record;  Powell  v.  State,  17  Tex.  App.  362,  365,  366,  in  general  dis- 
cussion on  petition  for  rehearing  as  supporting  the  rule-  that  jeopardy 
does  not  attach  until  verdict  and  that  the  discretion  of  the  court  in  dis- 
missing &  jury  is  subject  to  review;  dissenting  opinion  in  Diaz  v.  United 
States,  223  U.  S.  465,  Ajul  Oas.  19180, 1138,  66  L.  Ed.  609,  32  Sup.  Ct.  250, 
majority  upholding  conviction  of  crime  where  court  of  Philippine  Islands 
At  end  of  trial  took  case  under  advisement  without  adjournment  to  defi- 
nite day  and  rendered  opinion  and  judgment  of  g^lty  ninety  days  later. 

Discharge  of  jury  without  verdict.    Note,  1  Am.  Dec.  177. 
Discharge  of  juries  or  jurors  for  incapacity,  or  impropriety  of  accepted 
jurors.    Note,  1  Am.  St.  Bep.  622« 
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Inability  of  jury  to  agree  as  justification  for  discharge.    Note,  12  Am, 

Dec.  547. 
Time  for  deliberation  of  jury  before  ordering  mistrial  in  criminal  case. 

Note,  11  L.  R.  A.  (N.  S.)  178. 

"Where  Jury  is  cUscharged  for  f alliire  to  agree,  prisoner  may  be  again  tried. 
Cited  as  instance  where  jury  failed  to  agree,  in  People  v.  Sheldon,  156 
N.  Y.  277,  66  Am.  St.  Rep.  568,  41  L.  R.  A.  647,  50  N.  E.  843,  granting  new 
trial  where  trial  judge  had  coerced  jury  into  verdict;  approved  in  Kent  v. 
State,  8  Okl.  Cr.  199,^126  Pac.  1045,  and  State  v.  Barnes,  54  Wash.  497, 
499,  23  L.  R.  A.  (N.  S.)  982,  103  Pac.  794,  both  following  rule;  Keerl  v. 
State  of  Montana,  213  U.  S.  137,  53  L.  Ed.  736,  29  Sup.  Ct.  469,  holding 
rule  prox)erly  followed  under  Montana  statute. 

What  is  jeopardy.    Note,  21  Am.  Dec.  505. 

Former  jeopardy  notwithstanding  order  of  mistrial.    Note,  1  Ann. 
Cas.  118.  '^ 

Miscellaneous.  Cited  erroneously  in  Ruffner  v.  Hill,  31  W.  Va.  436,  7 
S.  E.  18,  case  intended  is  6  Wheat.  580. 

9  Wheat.  581-598,  6  L.  Ed.  166,  BENNER  v.  BANK  OF  COItUMBIA. 

Indorser  of  note,  payable  at  bank,  is  bound  by  bank's  usage  to  give  four 
Instead  of  tbree  days  of  grace. 

Cited  in  Merchants'  Bank  v.  Central  Bank,  1  Ga.  4^,  holding  parties 
dealing  with  Central  Bank,  bound  by  its  charter  exemption  from  liability 
to  give  demand  and  notice. 

To  ehaago  Indorser,  demand  of  payment  must  be  made  on  maker  on  third 
day  after  that  limited  on  note. 

Cited  in  McGruder  v.  Bank  of  Washington,  9  Wheat.  599,  6  L.  Ed.  170, 
following  rule;  Wood  v.  Corl,  4  Met.  205,  holding  that  proof  of  special 
eustom  of  no  grace  lies  on  the  party  making  plea;  Stuckert  v.  Anderson, 
3  Whart.  120,  holding  that  a  notice  sent  through  the  poatoffice  to  tHe  n^aker 
did  not  make  an  indorser  liable;  Apperson  v.  Bynum,  5  Cold.  348,  holding 
that  when  exact  presentation  and  demand,  according  to  the  terms  of  the 
note,  become  impossible  or  impracticable,  but  presentment  and  demand 
were  subsequently  made,  the  liability  of  indorser  continues  as  if  present- 
ment had  been  made ;  Lumber  Co.  v.  Bank,  86  Tex.  300,  24  S.  W.  260,  fol- 
lowing rule;  Jackson  v.  Henderson,  3  Leigh,  213,  holding  that  if  declara- 
tion counted  on  general  law-merchant,  proof  of  presentation  on  fourth  day 
of  grace  did  not  supjwrt  the  issue;  Catlin  v.  Jones,  1  Pinn.  132,  and  Cor- 
with  V.  Morrison,  1  Pinn.  490,  holding  that  a  plaintiff  must  aver  due  presen- 
tation and  refusal  to  pay  and  notice  to  indorser. 

Time  for  payment  of  contract  is  to  be  ascertained  either  firom  contract 
alone  or  ftom  it  taken  in  connection  with  known  cnstooL 
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Cited  in  Mills  v.  Bank  of  United  States,  11  Wheat.  438,  6  L.  Ed.  614, 
holding  that  when  note  is  payable  at  a  bank  whose  rule  is  to  demand  pay- 
ment and  give  notice  on  fourth  grace  day,  the  parties  are  bound  with  or 
without  personal  knowledge  of  rule;  Bank  of  Washington  v.  Triplett,  1  Pet. 
32,  7  L.  Ed.  41^olding  usage  of  place  where  a  bill  is  drawn  or  where  pay- 
ment is  demanded,  regulates  number  of  grace  days;  Sampson  v.  Gazzam, 
6  Port.  135,  80  Am.  Dec.  683,  holding,  when  law  raises  presumption  of 
existence  of  fact,  presumption  is  itself  proof  of  fact;  Kilgore  v.  Bulkley, 
14  Conn.  388,  holding  certificate  of  deposit  in  New  York  was  governed  by 
local  custom,  and  when  by  its  terms  it  fell  due  on  a  Sunday,  it  was  pay- 
able on  the  previous  day ;  dissenting  opinion  in  Georgia  Nat.  Bank  v.  Hen- 
derson, 46  Ga.  505,  majority  holding  that  when  a  bank  treated  bill  of 
exchange  as  bank  check  not  entitled  to  days  of  grace,  it  was  liable  in  dam- 
ages for  failing  to  present  and  give  notice  of  dishonor;  Leach  v.  Perkins, 
17  Me.  464,  35  Am.  Dec.  269,  holding  that  usage  might  be  admitted  to 
explain  intention  of  parties  in  contracting,  but  not  to  establish  the  rights 
under  the  contract,  and  applying  rule  to  action  by  materialmen  against 
one  of  several  owners  of  a  vessel;  Marine  Bank  v.  Smith,  18  Me.  102,  as 
to  rules,  founded  on  usage  and  as  to  sufficiency  of  notice  given  by  a  bank 
when  note  remained  in  bank;  Bank  of  Columbia  v.  Magruder,  6  Har.  &  J. 
180,  14  Am.  Dc^.  274,  holding  that  special  custom  of  banks  in  Columbia, 
being  well  known  to  defendant  at  the  time  of  his  indorsement,  he  must  be 
supposed  to  have  assented  to  it;  Bank  v.  Pinkers,  83  N.  C.  379,  holding 
that  testimony  might  be  admitted  to  prove  a  general  custom  by  a  bank 
to  receive  papers  for  discount  without  any  purpose  or  practice  on  its  part 
to  present  them  for  payment. 

Dissented  from  in  Dabney  v.  Campbell,  9  Humph.  682,  683,  684,  685, 
holding  customers  of  a  bank  not  bound  by  its  special  custom  of  treating 
one  particular  day  as  a  holiday,  in  absence  of  knowle<^. 

Customs  of  banks.    Note,  50  Am.  Dec.  97. 
Banking  customs.    Note,  21  L.  B.  A.  442,  445. 

Three  grace  days  are  allowed  by  custom  only  and  interest  Is  taken  for 
that  time;  at  law,  note  is  payable  when  due. 

Cited  in  Fowler  v.  Brantly,  14  Pet.  320,  10  L.  Ed.  475,  where  note  was 
negotiated  after  being  refused  discount  at  a  bank;  Weems  v.  Ventress,  14 
La.  Ann.  267,  holding  that  when  note  bears  interest  from  maturity,  interest 
runs  from  the  due  date  without  allowing  for  grace  days;  Crump  v.  Nicho- 
las, 5  Leigh,  257,  following  Virginia  custom  as  to  discounting  notes. 

Common  law  is  made  up  of  general  rules  originating  In  customs  obseryed 
from  time  immemorial  and  is  liable  to  variation  by  proof  of  local  customs. 

Cited  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147,  to  construction  of 
terms  used  in  treaty  ceding  Missouri  to  the  United  States,  as  affecting  land 
held  under  former  grants  and  laws;  Sampson  v.  Gazzam,  6  Port.  134,  80 
Am.  Dec.  582,  holding  custom  of  Alabama  merchants  admissible  to  prove 
intention  of  parties  to  a  contract;  Bowen  v.  Blount,  48  Ala.  674,  coiistru- 
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ing-  a  eonveyance  to  a  married  woman,  with  reference  to  State  law,  making:^ 
the  estate  a  separate  estate  of  wife. 

Parol  evidence  is  not  admissible  to  contradict  or  vary  legal  import  of 
wxttinK;  usage  admitted  only  to  ascertain  onderstanding  of  parties. 

Approved  in  Cudahy  etc.  Co.  v.  State  Nat.  Bank,  134  Fed.  645,  67  C.  C.  A. 
662,  provision  for  payment  of  attorney's  fees  in  case  note  is  not  paid  at 
maturity  does  not  destroy  negotiability  of  note  otherwise  negotiable;  Lil- 
lard  V.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174,  67  C.  C.  A.  74,  where  contract 
was  to  deliver  distillery  slop  at  cattle  feeding  lot  supplied  by  distiller,  evi- 
dence of  custom  that  lot  be  supplied  by  distillery  with  suiti^le  pens  equipped 
with  pipes  and  troughs  is  admissible;  Union  Selling  Co.  v.  Jones,  128  Fed. 
677,  holding  where  contract  for  sale  of  binder  twine  contained  words 
,  "quality  guaranteed,"  such  words  import  that  twine  was  reasonably  fit  for 
use  for  which  binder  twine  is  designed,  and  parol  is  inadmissible  to  show 
that  by  prior  negotiations  such  warranty  included  representations  as  to 
qaality;  Metzerott  ▼.  Ward,  10  App.'D.  C.  524,  holding  one  of  four  makers 
of  note  could  not  show,  in  absence  of  fraud,  that  he  was  to  be  bound  as 
indorser  only;  Andrus  v.  Blazzard,  23  Utah,  255,  63  Pac.  893,  holding 
where  facts  are  known  to  both  parties^  and  language  intended  in  con- 
tract is  used,  mistake  of  legal  effect  cannot  be  shown  by  parol;  Bank 
of  United  States  v.  Dunn,  6  Pet.  57,  8  L.  Ed.  319,  holding  that  liability  of 
indorser  could  not  be  varied  by  secret  understandings;  Dickens  v!  Veal, 
10  Pet.  681,  9  L.  Ed.  541,  to  inquiry  as  to  what  would  be  reasonable  dili- 
f^nce  in  gpiving  notice  of  dishonor  ^f  a  bill  of  exchange  as  depending  on 
local  usage ;  Strother  v.  Lucas,  12  Pet.  437,  9  L.  Ed.  1147,  with  reference 
to  Spanish  titles  in  Missouri ;  Phillips  v.  Preston,  5  How.  291,  12  L.  Ed.  158, 
holding  that  collaterid  agreement  by  parol  may  be  proved  by  parol ;  Bliven 
V.  New  England  Screw  €o.,  23  How.  432,  16  L.  Ed.  513,  holding  parol  evi- 
dence admissible  as  to  usage  in  filling  customers'  orders  in  turn,  and  in 
proportion;  Martin  v.  Cole,  104  U.  S.  38,  39  Am.  Rep.  118,  26  L.  Ed.  650, 
as  an  unquestioned  authority  for  the  rule  as  to  the  nonadmissibility  of 
parol  evidence,  and  refusing  to  admit  it  to  prove  that  an  indorsement  in 
blank  was  without  recourse;  Burke  v.  Dulaney,  153  U.  S.  232,  SB  L.  Ed. 
700,  14  Sup.  Ct.  817,  admitting  parol  evidence  to  show  collateral  agreement 
delaying  operation  of  note  pending  examination  of  the  property  for  which 
it  was  given;  Bank  of  Alexandria  v.  Deneale,  2  Cr.  C.  C.  496,  Fed.  Cas. 
846y  to  prove  usage  of  banks  with  which  a  defendant  was  cognizant  as 
showing  the  intention  of  the  parties;  s.  c,  p.  497,  Fed.  Cas.  846,  defining 
the  limits  within  which  parol  evidence  was  admissible;  Citizens'  Bank  v. 
Nantucket  Steamboat  Co.,  2  Story,  45,  Fed.  Cas.  2730,  holding  that,  what 
were  proi>erly  to  be  deemed  contracts  on  account  of  owners  of  a  ship  and 
what  merely  personal  contract  by  master,  was  a  matter  to  be  proved  dehors 
the  contract;  Marye  v.  Strouse,  6  Sawy.  209,  5  Fed.  488,  as  to  custom  of 
stock  brokers  in  charging  for  telegrams;  Chubb  v.  Bushels  of  Oats,  5  Fed. 
Cas.  664,  admitting  evidence  to  prove  general  custom  of  stowing  goods 
for  water  carriage;  Gorrell  v.  Home  L.  Ins.  Co.,  63  Fed.  377,  24  U.  S.  App. 
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'..■1^;  holding  parol  evidence  not  admissible  to  show  that  a  note,  absolute 
.  •in  terms,  was  payable  out  of  a  particular  fund;  Price  v.  White,  9  Ala.  566, 
as  to  alleged  custom  to  pay  clerks'  traveling  expenses  to  place  of  business, 
held  parol. evidence  incompetent;  Qarlow  v.  Lambert,  28  Ala.  709,  65  Am. 
Dec.  378,  holding  that  custom  cannot  overturn  the  positive  requirements 
of  the  law  or  the  express  contracts  of  the  parties,  whether  written  or 
verbal ;  Mcfclure  v.  Cox,  32  Ala.  622,  70  Am.  Dec.  553,  admitting  parol  tes- 
timony to  show  custom  of  carrying  cotton  in  tow  on  certain  parts  of  Ala- 
bama River;  Herbert  v.  Easton,  43  Ala.  553,  in  estimating  amount  payable 
under  contract  i^l^ich  might  have  been  discharged  in  Confederate  notes; 
Casteel  v.  Walker,  40  Ark.  120,  48  Am.  Rep.  6,  holding  that  construction 
of  the  maker's  obligations  for  interest  on  note  after  maturity  was  matter 
of  law  for  the  court,  and  parol  evidence  of  intention  not  admissible;  Eal- 
gore  V.  Buckley,  14  Conn.  392,  admitting  parol  to  prove  that  by  special  • 
custom  in  New  York  certificates  of  deposit  falling  due  on  a  Sunday  were 
payable  on  previous  day;  Rogers  v.  Ajtkinson,  1  Ga.  20,  court  there  refus- 
ing to' admit  conversations  or  stipulations  anterior  to  a  written  agreement, 
but  allowing  parol  evidence  of  subsequent  circumstances  in  certain  events 
to  prove  in  fact  another  contract ;  Batturs  v.  Sellers,  6  Har.  &  J.  251,  refus- 
ing to  admit  a  bill  of  parcels  to  prove  contents  of  a  contract  to  deliver  a 
specific  article;  Lyon  v.  George,  44  Md.  301,  holding,  where  no  written 
contract  for  services,  evidence  may  be  given  of  uniform  usage  in  regard 
to  such  services,  applied  to  rate  of  commissions  on  sales  by  agent;  Taunton 
Bank  v.  Richardson,  5  Pick.  447,  holding  parol  evidence  was  admissible 
to  prove  waiver  of  notice;  Farwell  v.  St.  Paul  Trust  Co.,  45  Minn.  498,  22 
Am.  St.  Rep.  745,  48  N.  W.  "327,  refusing  to  allow  evidence  of  parol  agree-* 
ment  by  indorser  waiving  presentment  and  notice;  Famsworth  v.  Chase, 
19  N.  H.  542,  51  Am.  Dec.  209,  allowing  parol  to  prove  usage  of  purchases 
not  for  cash  by  dry-goods'  jobbers  in  Boston,  where  bills  not  marked; 
Hayes  v.  Waldron,  44  N.  H.  587,  84  Am.  Dec.  110,  as  illustration  of  case 
of  admission  of  testimony  to  prove  customs  and  usages  of  trade,  and  apply- 
ing rule  to  use  of  stream  into  which  manufacturer's  waste  was  discharged; 
Babcock  v.  May,  4  Ohio,  347,  admitting  parol  evidence  to  prove  custom  of 
navigating  Lake  Erie  in  construction  of  bill  of  lading;  Stubbs  v.  Goodall, 
4  Ga.  Ill,  indorser  in  blankv  cannot  show  note  was  given  for  negotiation. 
Distinguished  in  Bank  of  Alexandria  v.  Dcneale,  2  Cr.  C.  C.  494,  Fed. 
Cas.  846,  holding  parol  not  admissible  to  show  that  an^  indorser  agreed 
to  be  absolutely  bound  to  pay  in  any  event;  Mead  v.  Steger,  5  Port.  504, 
showing  exceptions  to  general  rule,  e.  g.,  to  prove  true  consideration  for 
^  deed,  or  fraudulent  omission  to  state  contract  truly, — ^latent  ambiguity — 
no  consideration  stated — other  considerations  than  stated;  dissenting  opin- 
ion in  Bank  of  St.  Marys  v.  Mumford,  6  Ga.  77,  majority  holding  parol 
admissible  to  prove  that  one  of  two  joint  makers  of  note  was  only  surety, 
fact  not  being  apparent  on  face  of  note. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  £.  R.  0. 
235. 
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In  constndiic  contract,  known  nsage^  or  cuatom  may  1>e  looked  to  to  ascor- 
tain  nnderstandlng  of  parties. 

Cited  in  Ogden  v.  Saunders,  12  Wheat.  298,  6  L.  Ed.  635,  holding  that 
a  bankrupt  law  of  any  State  is  not  a  law  impairing  the  obligations  of  a 
contract;  s.  c,  p.  342,  6  L.  Ed.  650,  dissenting  opinion,  that  when  usage 
was  made  part  of  a  contract,  it  was  so  by  act  of  parties  not  by  interference 
of  the  l^islature;  The  Gazelle,  5  Hughes,  395,  11  Fed.  432,  applying  rule 
to  evidence  offered  to  construe  charter-party;  The  Cyprus,  20  Fed.  145,  in 
constraction  of  term  ''working  days"  in  a  churter-party ;  States^.  Rives, 
12  Ark,  726,  holding  that  county  warrants,  made  legal  tender  to  a  col- 
lector- of  county  taxes,  were  legal  tender  by  him  in  payment  of  county 
revenue;  Kean  v.  Davis,  20  N.  J.  L.  430,  to  show  that  extrinsic  evidence 
of  custom  might  be  admitted  to  prove  that  signature  of  a  cashier  bound 
bank;  Towner  v.  Lucas,  13  Gratt.  712,  holding  where  note  was  made  pay- 
able with  grace,  evidence  of  the  established  and  known  usage  of  bank  was 
admissible  to  show  when  the  grace  expired;  Woodward  etc.  Co.  v.  Foster, 
18  Gratt.  213,  to  same  effect. 

VatLge  or  custom  becomes  part  of  and  is  law  governing  contracts  entered 
into  with  reference  thereto. 

<;ited  in  United  States  v.  Arredondo,  6  Pet.  715,  8  L.  Ed.  556,  with 
reference  to  land  titles,  derived  from  Spain;  Dillard  v.  Paton,  19  Fed.  625, 
holding  that  where  parties  were  shown  to  have  long  dealt  with  each  other 
without  reference  to  local  custom  of  Memphis  Cotton  Exchange,  that 
custom  was  thereby  negatived;  Bridgeport  Bank  v.  Dyer,  19-Conn.  140, 
holding  that  known  custom  of  a  hank  to  send  checks  to  New  York  for  col- 
lection by  boat  instead  of  by  mail,  was  sufficient  evidence  of  an  agreement 
between  the  bank  and  indorser,  to  waive  usual  law  regarding  transmission 
of  checks;  Cadwell  v.  Meek,  17  111.  229,  recognizing  rule,  but  refusing  to 
extend  it  to  an  individual  course  of  dealing,  which  would  enable  a  ttand 
to  be  perpetrated;  Evansville  etc.  R.  R.  Co.  v.  Toung,  28  Ind.  518,  defining 
conditions  under  which  a  local  commercial  usage  is  valid  to  control  gen- 
eral principle  and  render  contracting  parties  suhject  to  it;  dissenting 
opinion  in  Patrick  v.  Beazley,  6  How.  (Miss.)  622,  623,  majority  holding 
indorser  not  sufficiently  notified  of  dishonor;  Crosby  v.  Wj'att,  10  N.  H. 
324,  holding  ^U-known  bank  usage  to  receive  payment  by  installments  at 
regular  intervals  is  presumptive  evidence  of  surety's  assent  until  con- 
trary is  shown;  Sewall  v.  Allen,  6  Wend.  361,  admitting  proof  of  usage 
of  senders  of  money  to  compensate  common  carriers  for  taking  bills; 
Merchants'  &  Manuf.  Ins.  Co.  v.  Shillito,  15  Ohio  St.  566,  86  Am.  Dec. 
494,  holding  that  when  goods  carried  on  deck  were  protected  by  a  marine 
insurajice,  it  was  on  account  of  a  custom  which  became  part  of  the 
contract. 

Custom  of  banks  in  Colmnbia,  Washington  and  (Georgetown,  of  demanding 
payment  on  f oortli  instead  of  third  day  after  tim&  limited,  is  not  unreasonable. 
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Cited  in  Thornton  v.  Bank  of  Washington,  3  Pet.  41,  7  L.  Ed.  596,  hold- 
ing that  renewal  of  a  note  on  the  third  grace  day  was  not  per  se  usury, 
as  each  note  was  considered  distinct  transaction;  Cookendorfer  v.  Preston, 
4  How.  325,  11  L.  Ed.  995,  reviewing  decision  holding  that  the  usage  has 
since  been  changed  as  to  notes  deposited  for  collection,  and  that  local 
usage  may  be  changed  in  the  same  mode  it  was  established;  Adams  v. 
Otterback,  15  How.  545,  14  L.  Ed.  808,  holding  that  change  in  usage  in 
Columbia,  made  in  1846,  as  to  making  -demand  on  fifth  instead  of  fourth 
day,  was  not,  in  1853,  sufficient  to  establish  usage;  Hill  v.  Norvell,  3 
McLean,  585,  Fed.  Cas.  6497,  holding  that  demand  made  on  third  day 
was  within  present  usage;  Lumber  Co.  v.  Bank,  86  Tex.  301,  24  S.  W.  260, 
by  way  of  illustration  of  a  valid  custom  departing  from  common-law  rule, 
but  holding  Texas  rule  was  three  days. 

Evidence  of  local  custom  beinc  admitted  at  trial  without  objection,  al- 
thongli  not  sniflciently  pleaded,  objection  cannot  be  taken  on  api»eal. 

Cited  in  Townsend  v.  Jemison,  7  How.  721,  12  L.  Ed.  886,  where  record 
showed  demurrer  apparently  not  disposed  of,  court  presumes  it  withdrawn 
or  overruled;  Leavitt  v.  Cowles,  2  McLean,  493,  Fed.  Cas.  8171,  holding 
it  was  now  unnecessary  to  insert  special  count  on  lost  note  to  let  in 
secondary  evidence;  Neis  v.  Yocum,  9  Sawy.  27,  16  Fed.  171,  holding  in 
action  on  contract  to  sell  and  deliver  on  demand,  where  no  time  was 
stated,  an  averment  of  demand  and  readiness  to  pay  without  specifying 
time,  is  sufficient  on  general  demurrer;  Gindrat  v.  Mechanics'  Bank,  7 
Ala.  334,  holding  no  necessity  to  allege  special  usage  of  giving  notice 
by  deposit  in  postoffice;  dissenting  opinion  in  Coles  v.  Kelsey,  2  Tex.  565, 
majority  holding  bar  of  the  statute  may  be  taken  advantage  of  by  de- 
murrer where  apparent  on  petition;  Harrisoli.v.  Nixon,  9  Pet.  513,  514, 
537,  9  L.  Ed.  212,  213,  221,  dissenting  opinion,  majority  holding^  a  bill 
claiming  legacy  defective  for  lack  of  averment  as  to  testator's  domicile. 

Where,  by  special  custom,  four  days  of  grace  are  allowed,  suit  against 
indorser  must  aver  custom  and  demand  on  such  day. 

Cited  as  being  a  dictum  in  Jackson  v.  Henderson,  3  Leigh,  210. 

Secondary  evidence  of  contents  of  lost  documents  is  admissible,  if  original 
lost  by  accident,  and  no  fault  is  imputable  to  party  nor  suspicion  of  fraud. 

Approved  in  Brown  v.  Harkins,  131  Fed.  66,  65  C.  C.  A.  301,  refusing 
secondary  evidence  of  contents  of  record-book  in  action  by  distiller  to 
recover  revenue  tax  wrongfully  imposed;  Boteler  v.  Dexter,  9  Mackey,  30, 
holding  action  at  law  maintainable  on  note  accidentally  lost;  Burton  v. 
Driggs,  20  Wall.  134,  22  L.  Ed.  302,  admitting  copy  of  depositions,  cer- 
tified by  clerk,  original  being  lost;  McPhaul  v.  Lapsley,  20  Wall.  288,  22 
L.  Ed.  348,  refusing  admission  of  testimony  to  disprove  verity  of  photo-  * 
graphic  copies,  when  other  evidence  of  alleged  fraud  and  forgery  was 
obtainable;  United  States  iC-Doebler,  1  Bald.  521,  Fed.  Cas.  14,977,  holding 
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• 
d^ree  of  diligence  in  procuring  production  of  original  depends  on  nature 
of  transaction,  importance  of  paper,  and  circumstances  of  casej  Haider- 
man  Y.  Halderman,  Hempst.  560,  Fed.  Gas.  5909,  holding  copy  of  indi- 
vidual account  of  deceased  partner  not  admissible;  The  Alice,  12  Fed.  924, 
refusing  to  admit  certified  copy  of  bill  of  lading  when  it  was  not  shown 
that  original  was  lost;  Bagley  v.  Eaton,  10  Cal.  148,  holding  that  in  cases 
of  voluntary  destruction  motive  was  controlling  fact,  and  if  destroyed 
under  mistaken  belief  of  effect,  secondary  evidence  was  admissible;  Sellar 
V.  Clelland,  2  Colo.  546,  holding,  when  no  suspicion  attaches  of  fraudulent 
destruction,  and  no  doubt  can  arise  as  to  proof  of  contents,  secondary 
evidence  is  admissible;  Sharp  v.  Lockwood,  12  Conn.  159,  to  show  that 
court  could  not  admit  secondary  evidence  without  finding  fact  of  loss; 
Witter  V.  Latham,  12  Conn.  400,  holding  that  object  of  rule  was  to  guard 
against  fraud;  Vaughn  v.  Biggers,  6  Ga.  197,  admitting  secondary  evi- 
dence to  prove  an  execution  under  which  land  had  been  sold;  Joannes  v. 
Bennett,  5  Allen,  173,  81  Am.  Dec.  741,  refusing  secondary  evidence  of 
an  alleged  libelous  letter  destroyed  by  libeled  party  suing  for  the  libel; 
Pipes  V.  Norton,  47  Miss.  81,  in  action  to  recover  money  paid  on  drafts 
or  notes,  they  should  be  produced  or  their  destruction  or  loss  proved; 
Young  V.  Dearborn,  22  N.  H.  378,  holding  person  called  to  prove  what 
deceased  witness  testified  on  former  trial,  may  state  merely  gist  of  testi- 
mony; Broadwell  v.  Stiles,  8  N.  J.  L.  60,  refusing  to  allow  secondary 
evidence  to  disprove  genuineness  of  signature  by  party  who  had  volun- 
tarily erased  it;  Vanauken  v.  Hombeck,  14  N.  J.  L.  182,  25  Am.  Dec.  611, 
holding  that  in  action  on  worn-out  and  destroyed  note,  destruction  must 
be  proved;  Wyckoff  v.  Wyckoflf,  16  N.  J.  Eq.  403,  admitting  oral  evidence 
of  contents  of  will,  voluntarily  destroyed  by  witness,  the  residuary  legatee ; 
Mandeville  v.  Reynolds,  68  N.  Y.  533,  allowing  proof  of  a  judgment-roil 
proved  to  have  been  lost  or  destroyed;  Hawkins  v.  Stevenson,  Dall.  (Tex.) 
559,  holding  accurate  description  in  pleadings  of  note  lost  by  attorney 
after  suit  begun  sufficient. 

Distinguished  in  Butler  v.  Joyce,  9  Mackey,  193,  16  L.  B.  A.  205,  holding 
action  not  maintainable  where  note  was  capable  of  transfer  at  time  of  loss. 

Presumption  against  spoliator  of  evidence.    Note,  84  L.  R.  A.  588. 

Secondary  evldenca  of  lost  document  must  be  best  obtainable,  and  such 
as  to  leave  no  reasonable  doubt  of  substantial  parts  of  paper. 

Approved  in  Bare  v.  Ford,  74  Kan.  596,  118  Am.  St.  Rep.  336,  11  Ann. 
Gas.  251,  87  Pac.  732,  following  rule;  Comett  v.  Williams,  20  Wall.  246, 
22  L.  Ed.  257,  admitting  copy  of  certified  copy  of  judgment  on  proof  of 
destruction  of  certified  copy  and  loss  of  original;  Morehead  v.  United 
States,  17  Fed.  Gas.  730,  holding,  where  the  contents  of  lost  document 
are  unquestionable,  secondary  evidence  may  be  admitted;  Harvey  v. 
Thorpe,  28  Ala.  262,  65  Am.  Dec.  346,  holding  where  secondary  evidence 
is  offered,  it  may  be  shown  that  better  exists;  Shorter  v.  Sheppard,  33 
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Ala.  653,  holding  oral  admissions  by  a  grantee,  fugitive  from  justice,  that 
he  had  reconveyed  to  the  grantor,  under  the  circumstances,  insufficient 
to  establish  reconveyance;  Jacques  v.  Horton,  76  Ala.  246,  on  failure  to 
prove  by  copy,  contents  of  document  may  be  shown  by  competent  parol 
^  evidence;  Witter  v.  Latham,  12  Conn.  399,  admitting  parol  evidence  to 
prove  discharge  in  insolvency,  original  certificate  being  lost;  Vaughn  v. 
Diggers,  6  Ga.  199,  holding  that  in  the  absence  of  better  evidence  it  was 
proper  to  admit  evidence  of  presumption  in  case  of  a  lost  execution  on 
which  a  sale  had  been  had;  Mandeville  v.  Reynolds,  68  N.  Y.  533,  sus- 
taining proof  of  lost  judgment-roll  by  entries  in  the  clerk's  judgment-book 
and  docket  of  judgments ;  Hobbs  v.  Beard,  43  S.  C.  379,  21  S.  E.  309,  where 
contents  of  lost  deed,  proved  by  declaration  of  grantee  in  a  letter  written 
while  in  possession  of  the  premises,  oral  declarations  of  the  grantor  and 
evidence  of  deed  having  been  recorded;  Tisdale  v.  Tisdale,  2  Sneed,  607, 
64  Am.  Dec.  782,  admitting  secondary  evidence  to  prove  contents  of  paper 
constituting  declaration  of  trust  by  one  heir  for  himself  and  coheirs. 

Kinds  of  secondary  evidence  in  respect  to  lost  instrument.    Note,  11 
£.  B.  0.  505,  506. 

Declaration  on  lost  note  does  not  require  special  count  to  Justify  admission 
of  secondary  evidence,  particularly  when  note  is  lost  after  declaration  filed. 

Approved  in  Villiere  v.  Armstrong,  4  Mart.  (N.  S.)  22,  applying  rule  to 
parol  evidence  offered  to  prove  bond  lost  after  notice  filed;  Vanauken  v. 
Hornbeck,  14  N.  J(  L.  181,  25  Am.  Dec.  510,  holding  no  special  count  neces- 
sary in  declaring  on  a  lost  or  destroyed  note ;  Sargent  v.  Railroad  Co.,  32 
Ohio  St.  455,  in  action  on  destroyed  note,  destruction  need  not  be  averred 
in  petition. 

Necessity  of  alleging  loss  in  action  on  lost  instrument.    Note,   11 
Ann.  Cas.  253. 

Right  of  action  at  law  on  lost  negotiable  paper.    Note,  16  L.  R.  A. 
207. 

Miscellaneous.  Cited  in  Harris  v.  Robinson,  4  How.  349,  11  L.  Ed.  1006, 
on  necessity  for  notice  to  drawer  of  note  where  residence  could  not  be 
ascertained ;  Deeding  v.  Pie,  2  Cr.  C.  C.  152,  Fed.  Cas.  1227,  as  to  usage 
of  banks  in  demanding  payment  on  fourth  day;  Brent's  Exrs.  v.  Coyle,  2 
Cr.  C.  C.  288,  Fed.  Cas.  1837,  ^s  governing  decision  in  that  case  as  to 
demand  and  notice ;  Sloo  v.  Roberts,  7  Ind.  131,  discussing  necessity  of 
showing  nonindorsement  of  a  lost  note,  and  distinguishing  between  actions 
on  notes  lost  before  and  after  due  date;  Tuttle  v.  Standish,  4  Allen,  483, 
81  Am.  Dec.  714,  as  an  illustration  of  recovery  against  an  indorser  of  a 
lost  note,  showing  there  had  been  a  previous  suit  against  maker  in  which 
the  note  had  been  used;  Adams  v.  Baker,  16  R.  I.  4,  27  Am.  St.  Rep.  728, 
11  Atl.  170,  discussing,  but  not  deciding,  point  of  right  to  recover  on 
note  lost  when  overdue;  Moses  v.  Tnce,  21  Gratt.  562,  8  Am.  Bep.  611, 
as  to  action  on  lost  negotiable  note. 
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9  Wheat.  598-602,  6  L.  Ed.  170,  McOBXTDEB  v.  BANK. 

If  maker  not  found  at  place  of  abode  or  business,  inquiry  must  be  made 
and  due  diligence  exercised  to  find  bim. 

Cited  in  Ex  parte  Heidelback,  2  Low.  533,  Fed.  Cas.  6322,  holding  that 
demand  must  be  made  at  the  domicile,  irrespective  of  place  of  making 
or  negotiating  note;  Taylor  v.  Branch,  1  Stew.  &  P.  252,  23  Am.  Dec. 
295,  holding  that  bond  presented  at  late  residence  of  maker,  which  he  was 
then  found  to  have  left,  sufficient;  Leonard  v.  Olson,  99  Iowa,  174,  61 
Am.  St.  Rep.  236,  35  L.  R.  A.  384,  68  N.  W.  679,  showing  that  head-note 
of  principal  case  not  sustained  by  the  opinion,  and  mere  presentation  at 
former  residence  without  further  inquiry,  is  not  sufficient;  Baggctt  v. 
Rightor,  4  Rob.  (La.)  19,  holding  diligent  inquiry  for  the  maker  and  liis 
domicile  excuses  formal  demand;  Bellievre  v.  Bird,  4  Mart.  (N.  S.)  187, 
holding  that,  where  demand  had  not  been  made  personally,  nor  at  former 
or  present  domicile,  all  being  known,  due  diligence  had  not  been  exercised. 

I>emand  on  maker  Is  indispiensable,  and  must  be  made  at  bis  place  of  abode, 
net  by  mail.    Notice  to  indorser  may  be  given  by  mail. 

Cited  in  Bank  of  Columbia  v.  Lawrence,  2  Cr.  C.  C.  512,  Fed.  Cas.  872, 
holding  that  when  residence  and  place  of  business  of  indorser  were  known 
to  holder  and  were  in  same  neighborhood,  notice  left  at  postofTice  was  not 
sufficient;  Dennie  v.  Walker,  7  N.  H.  200,  holding  temporary  absence 
from  State  of  maker  of  note  having  a  domicile  in  the  State,  no  excuse 
for  not  making  demand  at  the  domicile;  Stuckert  v.  Anderson,  3  Whart. 
122)  holding  demand  on  maker  of  note  cannot  be  made  through  postofficc. 

Removal  of  maker  of  note  to  another  State,  without  holder's  knowledge, 
ezeoaeB  actual  demand  of  payment. 

Approved  in  Citizens'  Nat.  Bank  v.  Great  West  Elev.  Co.,  13  S.  D.  6, 
S2  N.  W.  187,  holding  pledgee  of  warehouse  receipts  is  excused  from  mak- 
ing demand  for  grain  when  warehouse  is  closed  and  no  one  in  charge 
and  defendant  has  no  other  warehouse  in  State;  Dickins  v.  Beal,  10  Pet. 
580,  9  L.  Ed.  541,  where  notice  by  mail  to  the  indorser  held  sufficient; 
Roberts  v.  Mason,  1  Ala.  377,  holding,  where  a  note  was  made  payable 
at  certain  bank,  which  had  ceased  to  exist  before  maturity,  no  demand 
on  maker  was  necessary;  Leonard  v.  Olson,  99  Iowa,  172,  61  Am.  St.  Rep. 
235,  68  N.  W.  679,  holding  further,  that  if  note  is  made  payable  at  a 
particular  place,  demand  must  be  made  there,  except  maker  removes  from 
State  before  maturity;  Central  Bank  v.  Allen,  16  Me.  44,  holding  note 
payable  at  bank  which  went  out  of  business  before  maturity,  sufficiently 
presented  at  the  office  of  the  bank  occupying  its  place;  Wheeler  v.  Field, 
6  Met.  295,  holding  that  demand  sliould  have  been  made  at  maker's  last 
place  of  residence  in  State,  if  ascertainable  by  due  diligence ;  Grafton  Bank 
V.  Cox,  13  Gray,  504,  affirming  necessity  where  maker  has  left  State,  for 
demand  at  the  last  place  of  business  and, residence  or  due  efforts  to  find 
them;  Herrick  v.  Baldwin,  17  Minn.  213,  10  Am.  Rep.  164,  holding  it  was 
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apparently  doubtful  whether  on  authority  of  principal  case  preeientment 
and  demand,  even  a^  maker's  last  place  of  residence  in  State,  were  not 
entirely  dispensed  with;  Salisbury  v.  Bartleson,  39  Minn.  366,  40  N.  W. 
266,  holding  it  sufficient  in  case  maker  left  State  to  present  note  at  his 
former  residence;  Atherton  v.  Thornton,  8  N.  H.  182,  holding  removal 
to  another  jurisdiction  could  not  defeat  liability  of  a  bail  and  notice 
of  execution  sufficiently  given  him  at  his  last  abode  in  the  State;  Caldwell 
V.  Porter,  17  N.  H.  32,  in  case  of  removal  from  State  it  is  sufficient  to 
present  note  at  usual  place  of  residence  in  State;  Taylor  v.  Snyder,  3 
Denio,  151,  45  Am.  Dec.  461,  to  same  effect;  dissenting  opinion  in  Spies 
V.  Gilmore,  1  N.  Y.  328,  329,  majority  holding  that  when  maker  resided 
out  of  State,  when  note  was  made,  presentment  and  demand  of  payment 
from  him  must  be  made  to  charge  indorser;  Foster  v.  Julien,  24  N.  Y.  31, 
35,  36,  38,  39,  80  Am.  Dec.  322,  323,  325,  326,  holding  rule  of  principal 
case  was  that  no  demand  or  inquiry  was  necessary  when,  after  the  date  of 
the  note,  the  maker  had  removed  into  another  State,  that  head-note  of 
principal  case  was  misleading,  and  no  presentment  was  necessary;  Adams 
V.  Leland,  30  N.  Y.  311,  holding  it  was  sufficient  to  present  note  at  former 
residence  or  place  of  business;  Gist  v.  Lybrand,  3  Ohio,  319,  17  Am.  Dec. 
596,  in  case  of  removal  no  actual  demand  fromjnaker  required;  Reid  v. 
Morrison,  2  Watts  &  S.  406,  where  maker  of  note,  in  Ireland,  emigrated 
to- America  before  maturity,  presentment  is  unnecessary;  McVeigh  v.  Bank, 

26  Gratt.  806,  811,  823,  in  general  discussion  as  to  sufficiency  of  notice 
of  dishonor  of  note  left  at  last  place  of  abode  of  indorser. 

Distinguished  in  Farmers'  Bank  v.  Gunnell,  26  Gratt.  142,  on  facts. 

Limited  in  Taylor  v.  Snyder,  3  Denio,  154,  45  Am.  Dec.  463,  holding, 
when  maker  and  indorser  lived  in  diffierent  States  at  date  of  note,  demand 
on  maker  necessary. 

Miscellaneous.  Cited  in  Brent  v.  Coyle,  2  Cr.  C.  C.  288,  Fed.  Cas.  1837, 
as  turning  on  same  question  of  demand  and  notice  as  principal  case; 
Baumgardner  v.  Reeves,  35  Pa.  St.  256,  on  question  of  discrepancy  in 
pleading  and  proof  as  not  touched  by  principal  case;  Terbell  v.  Downer, 

27  Vt.  512,  65  Am.  Dec.  214,  holding,  when  note  payable  at  bank^  no  pre- 
sentment necessary  to  charge  maker. 

9  Wheat.  603-615,  6  L.  Ed.  171,  EX  PAETE  WOOD. 
Proceedure  for  repeal  of  patent  under  act  of  1793. 
Cited  and  construction  of  statute  approved  in  Delano  v.  Scott,  Gilp.  493, 
Fed.  Cas.  3753,  where  workman  obtained  a  patent  for  an  article  he  had 
been  employed  to  make;  United  States  v.  American  Bell  Tel.  Co.,  32  Fed. 
602,  and  Attorney  General  v.  Rumford  Chem.  Works,  32  Fed.  622,  in 
review  of  this  and  subsequent  legislation  on  subject. 

Where  court  ezerclses  special  Jurisdiction,   all  preUminary  proceedings 
required  to  give  jurisdiction  must  appear  of  record. 
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Approved  in  Copley  v.  Ball,  176  Fed.  689,  100  C.  C.  A.  234,  upholding 
probate  of  will  by  recorder  during  vacation  of  court;  Turner  v.  Thrower, 
5  Port.  53,  holding  that  on  sheriff's  sale  under  special  power,  evidence 
must  be  given  in  support  of  title  of  every  act  required  by  statute. 

9  Wlieat.  616-649,  6  !•.  Ed.  174,  THE  MONTE  AUJiaSE. 

Keitiier  owner,  marshal  nor  auctioneer  can  be  charged  with  ftand,  because 
goods  sold  are  subsequently  found  defective. 

Cited  in  note  to  Morgan  v.  Fencher,  1  Blackf.  12,  holding  declaration 
by  constable  that  goods  offered  at  execution  sale  belonged  to  the  execu- 
tion debtor,  no  warranty  of  title;  Phillips  v.  City  of  Hudson,  31  N.  J.  L. 
152,  holding  that  sale  of  personalty  only  implies  that  the  seller  had  author- 
ity to  sell  such  a  title  as  the  ostensible  owner  had. 

Sale  by  sample  in  private  transaction^  Implies  warranty  that  bulk  cor- 
responds with  sample;  this  rule  does  not  apply  to  Judicial  sales. 

Approved  in  Belmont,  Exr.,  v.  Talbot  (Ky.),  51  S.  W.  588,  holding  war- 
ranty of  soundness  of  horse  by  agent  at  public  sale  binds  principal; 
Schnchardt  v.  Aliens,  1  Wall.  369,  17  L.  Ed.  646,  holding  that  authority, 
without  restriction,  to  agent  to  sell  carried  authority  to. warrant;  Middle- 
ton  V.  Findla,  25  Cal.  81,  one  employing  an  agent  to  sell  cannot  refuse  to 
pay  his  commission,  because  titl%  proves  defective;  Hitchcock  v.  Griffin, 
99  Mich.  453,  41  Am.  St.  Rep.  628,  58  N.  W.  375,  holding  same  rule  applied 
when  sale  was  made  by  broker  and  accepted  by  principal;  Cooley  v.  Per- 
rine,  41  N.  J.  L.  325,  32  Am.  Rep.  213,  and  Andrews  v.  Knceland,  6  Cow. 
358y  holding  sale  by  broker,  by  sample,  when  not  restricted  by  his  instruc- 
tions as  to  mode  of  sale,  bound  principal  by  implied  warranty;  North 
River  Bank  v.  Aymar,  3  Hill,  268,  holding  principal  bound  by  notes 
issued  by  agent  in  name,  but  in  fraud,  of  principal,  if  within  letter  of 
his  authority. 

Authority  of  agent  to  sell  by  sample.  Note,  7  Am.  Dec.  131. 
Authority  of  agent  to  warrant.  Note,  Ann.  Cas.  1913D,  480. 
Warranty  on  sale  by  sample.    Note,  70  L.  R.  A.  660. 

There  is  no  warranty,  either  by  owner,  marshal  or  the  auctioneer,  and 
maxim  "caveat  emptor"  applies. 

Approved  in  Hoffeld  v.  United  States,  186  U.  S.  276,  46  L.  Ed.  1162, 
22  Sup.  Ct.  929,  holding  purchaser  of  original  right  of  entryman  at  execu- 
tion sale  is  not  an  assignee  within  21  Stats,  at  Large,  287,  c.  244,  pro- 
viding when  entry  on  public  lands  has  been  allowed  and  cannot  be  con- 
firmed, repayment  shall  be  made;  Horner  v.  Continental  &  Commercial 
Trust  etc.  Co.,  198  Fed.  835,  117  C.  C.  A.  474,  holding  rule  applied  where 
purchaser  examined  gopds  though  receiver  could  not  deliver  certain  goods 
in  inventory;  Lewis  v.  Peck,  154  Fed.  280,  83  C.  C.  A.  211,  holding,  on 
foreclosure  of  mortgage,  court  could  not  decree  that  bondholders,  not  par- 
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ties  to  action  except  by  trustee,  be  enjoined  from  setting  up  their  claim 
under  mortgage;  Am.  Press  Assn.  v.  Daily  Story  Pub.  Co.,  120  Fed.  770, 
holding  owner  of  copyrighted  production  does  not  lose  exclusive  proj)- 
erty  because  a  licensee  omitted  to  print  therewith  the  usual  copyriglft 
notice;  Terre  Haute  &  L.  Ry.  Co.  v.  Harrison,  96  Fed.  910,  holding  rule  of 
caveat  emptor  as  applied  to  judicial  sale  deprives  purchaser  under  fore- 
closure of  any  recourse  against  proceeds  on  account  of  existing  liens,  and 
also  from  certain  funds  in  registry  of  court ;  English  v.  Otis,  125  Iowa,  560, 
101  N.  W.  295,  purchasers  of  property  at  execution  sal6  are  not  purchasers 
in  good  faith  within  Code,  §3797;  Trigg  v.  Jones,  Admr.,  102  Ky.  50, 
42  S.  W.  849,  holding  court  will  relieve  purchaser  at  judicial  sale  from 
deception  by  court  or  its  agent  in  reference  to  amount  of  land  sold; 
Rocksell  V.  Allen,  3  McLean,  357,  Fed.  Cas.  11,983,  applying  rule  to  sale 
of  land  on  execution  by  sheriff;  Searey  v.  M 'Chord,  1  Fed.  262,  setting 
aside  sale  by  assignee  in  bankruptcy,  where  purchaser,  innocently  misled 
by  advertised  notice  of  sale;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co., 
84  Fed.  746,  holding  purchaser  under  decree  for  sale  cannot,  after  com- 
pletion, claim  discharge  of  unpaid  taxes  out  of  purcliase  money;  Perkins 
v.  Winter,  7  Ala.  868,  on  sale  by  commissioners  under  order  of  court, 
purchaser  not  entitled  to  indemnity  for  encumbrance  after  order  passed 
to  make  deed;  Branham  v.  M.  &  C.  C.  of  San  Jose,  24  Cal.  607,  holding 
naked  purchaser  at  judicial  sale,  under  {.oreclosure  decree,  not  entitled  to 
have  sale  set  aside  as  void,  because  he  acquired  no  title;  Worthy  v. 
Johnson,  8  Ga.  240,  52  Am.  Dec.  402,  applying  rule  to  public  sales,  under 
authority  of  law,  by  executors  and  guardians,  who  cannot  bind  the  estate 
by  covenants  respecting  the  property  sold;  McWhorter  v.  Beavers,  8  Ga. 
302,  holding  that  on  sale  by  sheriff  there  is  no  implied  warranty;  England 
V.  Clark,  4  Scam.  490,  holding  that  there  was  no  remedy  at  law  to  relieve 
purchaser  at  judicial  sale  where  title  failed ;  Brown  v.  Wallace,  4  Gill  &  J. 
492,  2  Bland,  599,  holding  that  court  in  no  case  undertook  to  sell  any- 
thing more  than  the  title  of  the  parties  to  the  suit;  Johnson  v.  Laybourn, 
56  Minn.  333,  57  N.  W.  933,  holding  sale'  by  assignee  in  insolvency  was 
sale  by  officer  of  law;  Stephens  v.  Ells,  65  Mo.  460,  holding  sale  in  parti- 
tion does  not  import  any  warranty  of  title  whether  purchaser  be  stranger 
or  party  interested;  Frasher  v.  Ingham,  4  Neb.  535,  but  holding  rule  did 
not  apply  where,  on  sale  by  sheriff  under  levy,  it  subsequently  appeared 
the  levy  had  been  made  on  wrong  lands;  Ellis  v.  Adderton,  88  N.  C.  477, 
holding  that  purchaser  having  notice  of  defects  in  title  and  that  only 
the  interest  of  intestate  would  be  sold,  was  bound  by  his  purchase ;  West- 
fall  v.  Dungan,  14  Ohio  St.  281,  holding  purchaser,  after  completion,  could 
not  be  relieved  against  false  and  fraudulent  representations  made  by 
executors  at  time  of  sale ;  Freeman  v.  Caldwell,  10  Watts,  10,  holding  that 
rule  is  applicable  as  well  to  sales  of  personalty  as  realty,  and  tliat  pur- 
chaser at  sheriff's  sale,  whose  title  is  subsequently  defeated  by  replevin, 
has  no  recourse;  Lynch  v.  Baxter,  4  Tex.  437,  51  Am.  Dec.  736,  holding 
that  bond  for  warranty  of  title  given  by  an  administrator  on  a  sale  could 
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not  bind  his  intestate's  estate;  Stearns  v.  Edson,  63  Vt.  263,  25  Am.  St. 
Rep.  760,  holding  that  on  sale  under  execution  of  piortgaged  realty,  pur- 
chaser not  excused  from  completion,  because  before  deed  from  ^  sheriff 
mortgage  had  been  foreclosed;  Saunders  v.  Pate,  4  Rand.  13,  holding 
sheriff  selling  under  execution  in  good  faith  iucuiTcd  no  responsibility 
as  to  title;  Yoiing  v.  McClung,  9  Gratt.  359,  holding  it  duty  of  purchaser 
at  judicial  sale  to  see  that  all  interested  parties  are  concluded  by  decree. 

Limited  in  Trigg  v.  Jones,  42  S.  W.  850,  holding  that  rescission  will 
be  accorded  purchaser  who  is  deceived  by  action  of  court  or  misrepresenta^ 
tions  of  its  agents. 

Distinguished  in  Lambert's  Point  Towboat  Co.  v.  United  States,  182 
Fed.  391,  104  C.  C.  A.  598,  Court  of  Admiralty  which  has  ordered  sale 
of  libeled  ship  by  marshal  at  auction  cannot  accept'  in  open  court,  oi' 
authorize  marshal  to  accept,  a  private  bid;  Stonerook  v.  Wisner,  171  Iowa, 
112,  L.^  R.  A.  1915E,  839,  153  N.  W.  352,  holding  rule  did  not  apply  to 
sale  by  guardian  under  order  of  court,  where  property  was  subject  to 
undisclosed  easement. 

Rights  of  purchaser  under  execution  getting  no  title.     Note,  14  Am. 
Dec.  131. 

Implied  warranty  of  title  in  sales  of  chattels.    Note,  62  Am.  Dec.  466. 

m 

Caveat  emptor  as  applied  to  judicial  sales.    Note,  26  Am.  Rep.  38. 

Sheriff's  duty  to  inform  purchaser  of  existence  of  prioj:  encumbrances. 
Note,  48  Am.  Dec.  144.. 

An  aactioneer  has  no  authority  to  give  a  warranty  unless  specially  in- 
stmcted. 

Approved  in  Bice  v.  Siver,  170  Iowa,  260,  152  N.  W.  500,  following 
rule ;  Upton  v.  Suffolk  County  Mills,  11  Cush.  589,  59  Am.  Dec.  164,  holding 
sije  by  general  agent  of  flour,  with  unauthorized  warranty  to  keep  sweet 
during  sea  voyage,  not  binding  on  principals;  Blood  v.  French,  9  Gray, 
199,  where  auctioneer,  acting  as  agent  for  administrator,  stated  hay  was 
good,  held  not  binding  warranty. 

Law  of  auction  sales.    Note,  131  Am.  St.  Rep.  483. 

Power  of  auctioneer  to  warrant  property  sold  by  him.    Note,  Ann. 
Oaa.  19150,  581. 

Equitable  relief  wlU  not  be  given  in  cases  of  executed  contract  of  sale 
wbere  maxim  of  caveat  emptor  applies. 

Distinguished  in  Rockwell  v.  Allen,  3  McLean,  357,  Fed.  Cas.  11,983, 
showing  that  equity  would  relieve  against  completion  of  a  contract  where 
no  interest  would  pass  to  the  purchaser;  Boykin  v.  Cook,  61  Ala.  478, 
holding  purchaser  will  not  be  bound  by  absolutely  void  sale.  See  Frasher 
V.  Ingham,  4  Neb.  535,  an  instance  of  sale  where  purchaser  relieved  in 
equity. 
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When  purchaser  at  execution  or  judicial  sale  may  obtain  release  from 

his  bid.    Note,  70  Am.  Dec.  678. 
Purchaser,  after  confirmation,  cannot  obtain  relief  on  ground  that 

title  was  imperfect  or  encumbered.    Note,  52  Am.  St.  Eep.  177. 

Miscellaneous.     Cited  in  Le  Roy  v.  Beard,  8  How.  468,  12  L.  Ed.  1160, 
discussing  powers  of  agents  to  give  covenants  of  seisin ;  Turner  v.  Thrower,  ^ 
6  Port.  53,  on  marshal  exceeding  his  powers  not  binding  anyone  but  him- 
self; Frost  V.  Render,  65  Ga.  20,  as  having  been  cited  by  defendant  in 
error,  but  to  what  point  not  stated. 

9  Wheat.  650,  6  L.  Ed.  182,  McIVEB  ▼.  WATTBE& 

Costs  are  not  allowed  in  any  case  dismissed  for  want  of  Jurisdiction. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed. 
579,  and  Bice  v.  Boothsville  Telephone  Co.,  62  W.  Va.  622,  125  Am.  St. 
Rep.  986,  59  S-  E.  502,  both  following  rule ;  Pillett  v.  Great  Northern  Ry. 
Co.,  105  Fed.  195,  holding  under  judiciary  act  of  March  3,  1875  (§5), 
which  provides  that  when  Circuit  Court  remands  case  it  shall  make  an 
order  in  reference  to  costs,  such  court  has  jurisdiction  to  award  statutory 
costs  and  docket  fee,  although  cause  was  remanded  because  court  had  * 
no  jurisdiction;*  State  v.  Lambert,  52  W.  Va.  251,  43  S.  E.  178,  holding 
when  court  has  no  jurisdiction  costs  cannot  be  allowed;  Homthall  v.  The 
Collector,  9  Wall.  567,  19  L.  Ed.  562,  noting  exception  where  defendant  in 
lower  court  was  also  defendant  in  Supreme  Court;  Bumham  v.  Rangeley, 
2  Wood.  &  M.  420,  421,  423,  Fed.  Cas.  2177,  to  Circuit  Court  costs  where 
cause  dismissed  for  lack  of  jurisdiction  over  person;  Mead  v.  Piatt,  21 
Blatchf.  436,  17  Fed.  836,  where  appeal  was  from  disallowance  of  claim 
by  District  Court  in  bankruptcy;  Pentlarge  v.  Kirby,  22  Blatchf.  261,  20 
Fed.  898,  holding  rule  not  changed  by  Revised  Statutes,  sections  823,  914, 
983,  Revised  Statutes,  United  States;  Abbey  v.  The  R.  L.  Stevens,  1  Fed. 
Cas.  12,  where  appeal  in  admiralty  dismissed  for  want  of  jurisdiction 
without  costs;  Thurston  County  v.  Scammell,  7  Wash.  95,  34  Pac.  471, 
extending  rule  to  action  dismissed  on  account  pf  repeal  of  statute  on 
which  it  was  founded. 

Qualified  in  M.  C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S.  387,  28  L.  Ed.  465, 
4  Sup.  Ct.  514,  allowing  costs  against  plaintiff  in  error  who  had  wrong- 
fully removed  a  cause  from  State  court;  Bradstreet  Co.  v.  Higgins,  114 
U.  S.  263,  29  L.  Ed.  176,  5  Sup.  Ct.  880,  allowing  costs  of  printing  record 
to  enable  defendant  to  move  to  dismiss  plaintiff,  having  failed  in  his 
duty.     See  Rule  10,  sections  2  and  7. 

Denied  as  to  Missouri  State  courts  in  State  v.  Thompson,  81  Mo.  167, 
holding  that  a  contrary  rule  had  been  established  as  to  costs  improvi- 
dently  incurred;  Bitz  v.  Meyer,  40  N.  J.  L.  256,  29  Am.  Rep.  236,  holding 
that  when  issue  of  fact  must  be  passed  on  by  court,  to  reach  conclusion 
that  it  had  no  jurisdiction,  costs  might  be  awarded. 
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Power  of  appellate  court  to  award  costs  on  dismissal  of  appeal  for 
want  of  jurisdiction.    Note,  13  Ann.  Oas.  1048. 

Miscellaneous.    Cited  erroneously  in  Wallace  y.  Fairman,  4  Watts,  379. 

9  Wlieat.  651-658,  6  L.  Ed.  182,  WALTON  ▼.  UNITED  STATES. 

Public  officer  of  United  States  Is  not  entitled  to  notice,  requiring  him  to 
Tender  account  of  public  moneys  received  and  not  accounted  for. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431.  23 
Sup.  Ct.  284,  holding  under  United  States  Comp.  Stats.  1901,  pp.  695,  698, 
amount  of  treasury  notes  charred  by  fire  cannot  be  credited  as  setoff  on 
suit  en  bond  of  sux)erintendent  of  mint  unless  claim  was  first  presented 
to  aecounting  officer  of  treasury;  Watkins  v.  United  States,  9  Wall.  763, 
19  L.  Ed.  822,  in  action  upon  a  marshal's  official  bond;  United  States  v. 
Lent,  1  Paine,  422,  Fed.  Gas.  15,593,  holding  that  statutory  requirement  of 
submission  of  agent's  accounts  to  the  treasury  did  not  preclude  settle- 
ment of  the  account  in  court  of  justice. 

Treasury  transcript  as  evidence  and  conclusiveness  thereof. 
Cited  in  United  States  v.  Eggleston,  4  Sawy.  201,  Fed.  Gas.  15,027,  hold- 
ing that  by  Revised  Statutes,  section  886,  transcript  was  made  prima 
facie  evidence;  United  States  v.  Patteirson,  91  Fed.  855,  holding  credit 
claimed  by  Federal  officer  for  errors  by  his  Bookkeeper,  might  not  be 
pleaded,  unless  presented  to,  and  disallowed  by,  treasury  department. 

Beceiver  of  public  moneys  Is  Individually  responsible  for  all  moneys  re- 
ceived In  his  public  capacity. 

Cited  in  United  States  v.  Wade,  75  Fed.  266,  holding  allowance  of  credit 
to  an  officer  for  money  properly  paid  by  him  to  superior  officer,  no  dis- 
charge to  latter  on  his  failure  to  account  to  government. 

Official  bond  is  collateral  security  for  faithful  performance  of  official 
dutiee  and  does  not  discharge  officer  of  individual  responsibility. 

Approved  in  Gallatin  County  v.  United  States  Fidelity  &  Guaranty  Co., 
50  Mont.  61,  144  Pac.  1086,  holding  action  on  official  bond  of  county  trees* 
urer  was  on  liability  created  by  statute,  and  not  on  instrument  in  writing; 
City  of  Butte  v.  Goodwin,  47  Mont.  167,  Ann  Oas.  19140,  1012,  134  Pac. 
672,  holding  action  to  recover  interest  from  city  treasurer  was  for  breach 
of  implied  promise  and  not  on  bond,  which  was  collateral  security;  Mason 
V.  Fractional  School  District,  34  Mich.  231,  in  action  by  school  district 
for  moneys  had  and  received ;  Cole  Co.  v.  Dallmeyer,  101  Mo.  65,  13  S.  W. 
688,  holding  county  could  have  recourse  on  bond  of  treasurer,  and  also 
sue  him  in  assumpsit  and  claim  might  be  allowed  against  his  estate  in 
probate;  State  v.  Blake,  2  Ohio  St.  149,  holding  obligation  could  exist  no 
longer  than  the  liability  it  was  intended  to  secure;  Spokane  County  v. 
Prescott,  19  Wash.  421,  67  Am.  8t  Bep.  736,  53  Pac.  662,  arguing  that 
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action  agaiilst  official  bondsmen  not  an  action  on  written  contract  within 
statute  of  limitations. 

BUI  of  ezceptions  Is  not  valid  unless  for  matter  excepted  to  at  triaL 
Cited  in  Railway  Co.  v.  Heck,  102  U.  S.  120,  26  L.  Ed.  59,  following 
rule;  New  Orleans  &  N.  E.  R.  R.  Co.  v.  Jopes,  142  U.  S.  22,  35  L.  Ed.  922, 
12  Sup.  Ct.  110,  holding  that  bill  of  exceptions  will  be  presumed  to  ^tate 
only  things  occurring  at  trial,  unless  from  its  language  contrary  is  dis- 
closed; Nicoll  V.  American  Ins.  Co.,  3  Wood.  &  M.  537,  Fed.  Cas.  10,259, 
following  rule ;  Johnson  v.  Garber,  73  Fed.  525,  43  U.  S.  App.  107,  applying 
rule  even  when  there  was  practice,  prevailing  in  trial  court,  but  not 
embodied  in  rule  of  permitting  exceptions  to  be  taken  after  close  of  trial; 
Frank  v.  State,  40  Ala.  18,  where  entire  evidence  is  set  out,  there  as  no 
exception  for  consideration  where  none  is  shown  to  have  been  made  in 
trial  court ;  Allen  v.  Smith,  12  N.  J.  L.  168,  rejecting  exceptions  not  made 
at  trial;  Garretson  v.  Appleton,  58  N.  J.  L.  392,  37  Atl.  152,  applying 
rule  where  an  instruction  asked  was  refused  and  exception  taEen ;  Kearney 
v.  Snodgrass,  12  Or.  312,  7  Pac.  310,  holding  no  exception  can  be  taken 
to  an  order  on  motion  for  a  new  trial. 

Distinguished  in  Merchants'  Exchange  Bank  v.  McGraw,  76  Fed.  936, 
48  U.  S.  App.  66,  where  exceptions  were  to  further  instructions  given  by 
court  to  jury  after  they  had  retired  and  returned  for  purpose,  and  in 
absence  of  counsel. 

Bill  of  exceptions  must  state  that  exception  was  taken  to  court's  ruling. 
Cited  in  United  States  v.  Jarvis,  3  Wood.  &  M.  225,  Fed.  Cas.  15,469, 
holding  objections  must  be  persisted  in  as  exceptions;  Croft  v.  Ferrell,  21 
Ala.  357,  holding  that  no  ruling  will  be  considered  as  excepted  to  unless  ' 
so  specifically  stated;  Lenox  v.  Pike,  2  Ark.  22,  holding  the  exception  must 
appear  to  have  been  taken  and  signed  at  the  trial;  Evans  v.  Fisher,  5  Gilm. 
456,  McKown  v.  Powers,  86  Me.  294,  29  Atl.  1080,  and  ^Patterson  v.  Phil- 
lips, 1  How.  (Miss.)  573,  all  to  same  effect;  Law  v.  Merrill,  6  Wend.  278, 
where  bill  showed  on  its  face  that  it  was  not  taken  until  after  decision 
of  court  on  application  for  new  trial. 

Distinguished  in  Baltimore  Build.  Assn.  v.  Grant,  41  Md.  564,  566,  as 
not  applicable  where  it  appeared  from  the  certificate  that  the  exceptions 
were  in  fact  taken  pending  the  trial.^ 

It  is  sufficient  if  exceptions  are  taken  at  trial  and  noted  by  court,  and 
afterward,  during  term,  reduced  to  form  and  signed  by  Judge,  nunc  pro  tunc. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  etc.  Co.,  147  Fed.  908,  where 
judge,  after  instructing  jury  but  before  sending  them  out,  retired  to 
chambers  with  counsel  and  there  heard  and  allowed  exceptions,  he  need 
not  afterward  allow  further  exceptions;  Lengelsen  v.  McGregor,  162  Ind. 
268,  70  N.  E.  249,  bill  of  exceptions  not  signed  until  after  term  nor  within 
time  fixed  by  court,  not  considered  on  appeal,  though  failure  to  sign  in 
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tune  due  to  jadge  'a  absence ;  Haines  v.  Knowlton  Danderine  Co.,  248  111. 
261,  93  N.  E.  744;  holding  bill  of  exceptions  on  appeal  from  mnnicipal 
court  of  Chicago  must  be  presented  within  time  limited  by  statute  creating 
court;  Schlessinger  v.  Cook,  8  Wyo.  488,  58  Pac.  759,  holding  no  order 
can  be  made  in  vacation  extending  beyond  term  time  to  reduce  exception 
taken  in  term  time  under  Rev.  Stats.  1887,  §  2646  (Wyo.) ;  Brown  v.  Clarke, 
4  How.  15,  11  L.  Ed.  855,  holding  this  also  the  rule  in  Mississippi;  Shep- 
pard  V.  Wilson,  6  How.  275,  12  L.  Ed.  436,  rejecting  bill  of  exceptions 
signed  two  years  after  trial,  there  being  no  evidence  of  any  exceptions 
taken  at  trial;  Turner  v.  Yates,  16  How,  29,  14  L.  Ed.  831,  following  rule; 
Miller  v.  Ehlers,  91  U.  S.  251,  23  L.  Ed.  820,  that  time  was  confined  to 
terin  in  which  judgment  was  rendered;  Davis  v.  Patrick,  122  U.  S.  143, 
SO  K  Ed.  1092,  7  Sup.  Ct.  1103,  holding  that  if  bill  of  exceptions  is  pre- 
pared and  presented  to  judge  for  signature  during  term,  his  delay  in  sign- 
ing them  either  with  or  without  consent  of  parties  did  not  render  them 
invalid;  Ward  v.  Cochran,  150  U.  S.  603,  37  L.  Ed.  1196,  14  Sup.'Ct.  231, 
holding  that  an  express  order  of  court  continuing  cause  for  purpose  of 
settling  bill  of  exceptions,  takes  them  out  of  general  rule;  United  States 
V.  Jarvis,  3  Wood.  &  M.  224,  Fed.  Cas.  15,469,  as  to  completing  bill  after 
trial ;  Whalen  v.  Sheridan,  18  Blatchf .  309,  5  Fed.  437,  where  leave  to  file 
and  serve  bill  of  exceptions  nunc  pro  tunc  in  terms  following,  judgment 
was  denied;  Sweet  v.  Perkins,  24  Fed.  779,  denying  application  to  settle 
bill  of  exceptions  after  nearly  two  years  from  judgment,  no  special  cause 
being  drawn;  Marine  City  etc.  Co.  v.  Herreshoff  Mfg.  Co.,  32  Fed.  824,  825, 
holding  bill  should  be  presented  for  signature  in  trial  term;  Preble  v. 
Bates,  40  Fed.  746,  holding  that  in  Federal  courts  the  rule  is  bill  must  be 
signed  at  term  in  which  judgment  was  rendered,  not  trial  tefm;  United 
States  V.  Claasen,  46  Fed.  69,  holding  that  in  criminal  case  presentation 
to  and  signing  by  judge  of  minutes  of  the  trial  used  in  moving  for  arrest 
of  judgment  and  new  trial,  was  waiver  of  all  exceptions  not  therein  in- 
eluded  and  that  no  further  bill  should  be  given;  Sutherland  v.  Round, 
57  Fed.  471,  16  U.  S.  App.  30,  holding  negligence  of  counsel  not  sufficient 
cause  to  permit  amendment  of  bill  long  after  being  allowed  and  signed  and 
after  trial  term;  Strader  v.  Alexander,  9  Port.  444,  holding  bill  could 
not  be  objected  to  because  not  signed  and  sealed  during  the  term  if 
exception  was  taken  at  trial  and  noted  by  judge  and  voluntarily  sealed 
by  him  afterward;  Pool  v.  Cahawba  etc.  R.  R.  Co.,  5  Ala.  238,  holding  that 
noting  of  exception  by  judge  not  absolutely  necessary  if  from  recollection 
he  could  certify  it;  Ex  parte  Nelson,  62  Ala.  382,  discussing  practice  in 
various  States  as  influenced  by  their  statutes;  Rigler  v.  Rigler,  120  Ind. 
434,  22  N.  E.  776,  rejecting  bill  which  did  not  show  on  its  face  date  of 
presentation  to  judge;  Hallowell  v.  Hallowell,  1  T.  B.  Mon.  131,  holding 
time  to  tender  bill  lay  in  court's  discretion,  and  when  enrolled  without 
objection  the  court  will  presume  that  time  was  properly  allowed;  Williams 
v.  Ramsey,  52  Miss.  858,  af&rming  general  rule;  Ferrell  v.  Alder,  2  Swan, 
79,  stating  practice  in  Tennessee  as  to  signing  bills  of  exception  after  trial ; 
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Clark  v.  Lary,  3  Sneed,  79,  holding  bill  filied  out  of  term  time  is  no  part 
of  record,  and  will  not  be  noticed  by  Supreme  Court ;  Mallon  v.  Tucker  Mfg. 
Co.,  7  Lea,  66,  sustaining  a  rule  of  Circuit  Court  that  bills  when  not  agreed 
to  should  be  presented  within  fifteen  days  after  verdict;  Nadenbousch  v. 
Sharer,  2  W.  Va.  295,  holding  that  exception  to  the  court's  charge  to  jury 
after  evidence  closed  may  be  taken  at  any  time  before  verdict. 

Distinguished  in  Tracy  v.  Carver  Coal  Co.,  57  W.  Va.  593,  50  S.  E.  827, 
where  skeleton-  bill  of  exceptions  does  not  refer  to  evidence  as  transcribd^d, 
such  evidence  cannot  be  certified  and  identified  thirty  days  after  adjourn- 
ment; Insurance  Co.  v.  Boon,  95  U.  S.  142,  24  L.  Ed.  403,  as  not  applicable 
t6  formal  findings  of  fact  which,  being  in  the  discretion  of  the  court,  m^ht 
be  made  and  filed  in  term  following  and  ordered  filed  nunc  pro  tunc; 
Coe  V.  Morgan,  13  Fed.  845,  holding  rule  might  be  relaxed  when  delay 
arose  from  unfamiliarity  of  attorney  with  the  rules  of  practice,  and  time 
would  have  been  granted,  if  asked;  Woods  v.  Lindvall,  48  Fed.  73,  4  U.  S. 
App.  49,  holding  bill  of  exceptions  might  be  allowed  and  filed  at  the 
term  when  motion  for  new  trial  was  finally  acted  on,  where  custom  obtained 
of  entering  judgment  immediately  after  rendition  of  verdict;  V.  &  M. 
R.  R.  Co.  V.  Ragsdale,  51  Miss.  452,  462,  holding  that  sealing  of  bill  of 
exceptions  is  not  judicial  act,  and  any  reasonable  practice  can  be  sus- 
tained, and  defining  reasonable  practice  in  Mississippi;  Dean  v.  Gridley, 

10  Wend.  256,  holding  that  practice  in  New  York  State  did  not  require 
bill  to  be  signed  on  the  trial,*  nor  nunc  pro  tunc. 

Bill  of  exceptions,  though  drawn  up  after  trial,  must  on  its  face  purport 
to  have  been  drawn  pending  trial. 

Disapproved  in  Hunnicutt  v.  Peyton,  102  U.  S.  357,  358,  26  L.  Ed.  117, 
holding  it  unnecessary  they  should  be  signed  nunc  pro  tunc  or  antedated. 

Miscellaneous.  Cited  in  United  States  v.  Jarvis,  3  Wood.  &  M.  223, 
Fed.  Cas.  15,469,  discussing  a  statement  made  and  signed  by  a  judge  in 
District  Court  of  Maine  as  not  amounting  to  a  bill  of  exceptions. 

9  Wheat.  658-^3,  6  L.  Ed.  184,  THE  FANNY. 
Not  cited. 

9  Wheat.  673-680,  6  K  Ed.  188,  DANFOETH  v.  WEAB. 

Surveys  and  grants  of  land  within  Indian  territory  are  wbolly  void. 

Cited  in  Gaines  v.  Hale,  26  Ark.  184,  holding  that  act  of  Congress  of 
1814  gave  no  right  of  pre-emption  over  lands  in  Indian  territory;  Mont- 
gomery V.  Ives,  13  Smedes  &  M.  175,  to  land  granted  by  government  of 
West  Florida  in  1772,  before  the  Indian  title  was  extinguished. 

laands  subject  to  entry  are  those  over  which  State,  after  purchase  from 
Indians,  has  extended  county  line. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  746,  9  L.  Ed.  1269, 
in  fixing  limits  of  territorial  jurisdiction  of  contiguous  States. 
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liUid  patent  lying  partly  within  Indian  territory  Is  void  as  to  that  part, 
▼mlid  for  residue. 

Cited  and  rule  applied  in  Patterson  v.  Jenks,  2  Pet.  236,  7  L.  £d.  409, 
to  a  land  grant  under  laws  of  Georgia;  Mitchel  y.  United  States,  9  Pet. 
733,  9  L.  Ed.  291,  as  to  grant  of  land  in  East  Florida;  s.  c.,  15  Pet.  88, 
10  L.  Ed.  671,  to  define  what  land  passed  to  United  States  as  belonging 
to  fortress  of  St.  Marks;  Wallace  v.  Harris,  32  Mich.  400,  holding  that 
deed  of  land  by  husband  alone,  part  of  it  being  a  homestead,  was  void 
as  to  homestead,  valid  as  to  the  remainder;  Weitzner  v.  Thingstad,  55 
Minn.  248,  56  N.  W.  818,  to  same  effect  as  to  a  contract  to  sell;  People 
V.  Van  Rensselaer,  9  N.  Y.  323,  holding  that  grant  of  lands  by  royal 
letters  patent  in  1685  were  not  rendered  void  by  reason  of  their  conferring 
manorial  privileges  and  franchises;  Den  v.  Nixon,  10  Yerg.  519,  holding 
that  statute  of  1824,  declaring  void  entry  on  land  in  occupation  of  another 
without  notice  only,  voided  the  entry  as  to  so  much  as  was  so  occupied. 

Miscellaneous.  Cited,  but  not  in  point,  in  Lewis  v.  Durst^  10  Tex.  416, 
and  Guilbeau  y.  Mays,  15  Tex.  417. 

9  Wlieat.  680-719,  6  L.  Ed.  189,  MIU^B  ▼.  STEWABT. 

Idablllty  of  surety  Is  not  to  be  extended  by  Implication  beyond  terms  of 
Ida  contract,  and  variation  to  which  he  does  not  assent  Is  fataL 

Approved  in  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.  423,  48  L.  Ed. 
245,  holding  surety  on  bond  given  in  pursuance  of  act  August  13,  1894  (28 
Stats.  278),  providing  that  principal  would  make  prompt  payment  to  all 
persons  supplying  him  vnth  material,  is  not  released  when  principal  accepts 
thirty-day  note;  United  States  v.  Freel,"l86  U.  S.  315,  316,  46  L.  Ed.  1181, 
22  Sup.  Ct»  878,  holding  surety  on  contractor's  bond  to  construct  dry- 
dock  was  released  by  change  in  contract  vrithout  his  consent,  whereby 
location  was  changed  and  additional  excavation  was  ordered,  affirming 

92  Fed.  301;  Pittsburg=Buffalo  Co.  v.  American  Fidelity  Co.,  219  Fed.  824, 
135  C.  C.  A.  488,  holding  contract  not  departed  from  so  as  to  relieve 
surety;  Eberhart  v.  United  States,  204  Fed.  892,  123  C.  C.  A.  180,  holding 
where  sureties  had  been  discharged  by  lapse  of  time  under  act  of  February 
24, 1905,  such  liability  was  not  revived  by  later  act  authorizing  suit  under 
terms  of  original  act;  United  Stales  v.  Lynch,  192  Fed.  368,  holding 
reasonable  extension  of  credit  for  materials  by  subcontractor,  without 
knowledge  of  surety,  did  not  release  surety  on  contractor's  bond;  McMuUen 
V.  United  States,  167  Fed.  463,  93  C.  C.  A.  96,  holding  where  conatructibn 
eontract  provided  party  should  have  right  to  make  certain  changes  therein, 
sureties  on  contractor's  bond  were  deemed  to  have  assented  in  advance 
to  such  changes;  American  Bonding  Co.  v.  United  States,  167  Fed.  921, 

93  C.  C.  A.  310,  holding  surety  on  contractor's  bond  not  liable  when 
contract  was  annulled  under  its  own  provisions  and  work  completed  by 
another;  Zeigler  v.  Hallahan,  131  Fed.  209,  66  C.  C.  A.  1,  where  defendant 
guaranteed  lease  and  before  tenant  took  possession  contract  modified  with- 
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out  surety's  knowledge  by  insertion  of  provision  that  in  event  of  destruc- 
tion of  premises  lease  should  be  void,  there  was  material  alteration; 
National  Surety  Co.  v.  United  States,  129"  Fed.  72,  63  C.  C.  A.  512,  bond 
of  letter-carrier  for  discharge  of  duties  imposed  by  postal  laws  or  jrules 
of  postoffice  department  makes  surety  liable  for  theft  of  registered  package 
by  carrier  where  duty  of  registering  was  imposed  after  execution  of  bond ; 
Ziegler  v.  Hallahan,  126  Fed.  791,  holding  surety  guaranteeing  performance 
of  lease  that  lessee  would  pay  monthly  rent  in  advance  and  keep  premises 
in  repair,  is  released  by  insertion  in  lease  that  in  case  of  destruction  by 
fire  lease  shall  be  void;  United  States  v.  Boyd,  118  Fed.  90,  holding  bond 
by  public  officer  conditioned  that  he  will  faithfully  discharge  his  duties 
cannot  be  subjected  to  claim  that  he  failed  to  return  to  treasury  sum 
overpaid  on  salary;  Prescott  Nat.  Bank  v.  Head,  11  Ariz.  224,  21  Ann. 
Cas.  990,  90  Pac.  332,  holding  surety  on  contractor's  bond  not  discharged 
by  change  at  obligee's  expense  not  increasing,  liability;  Snodgrass  v. 
Shader,  113  Ark.  432,  168  S.  W.  567,  holding  change  in  lease  released 
sureties  for  rent;  Ncale  v.  Head,  133  Cal.  46,  65  Pac.  133,  holding  maker 
of  guaranty  fund  note  given  to  mutual  life  company  under  Stats.  1865-66, 
p.  752  (Cal.),  requiring  reserve  fund  created  by  such  notes  and  prohibiting 
withdrawal  of  same  unless  other  notes  are  substituted,  is  released  by  the 
surrender  of  certain  notes  without  taking  others ;  Duni^e  Inv.  Co.  v.  Empire 
State  Surety  Co.,  27  Cal.  App.  214,  150  Pac.  408,  holding  under  Civil  Code, 
section  2840,  surety  on  contractor's  bond  not  discharged  because  varia- 
tions from  contract  which  did  not  prejudice  his  rights;  Alcatraz  Masonic 
Hall  Assn.  v.  United  States  T.  &  G.  Co.,  3  Cal.  App.  342,  85  Pac.  157,  hold- 
ing surety  on  contractor's  bond  released  by  change  in  plans  involving 
increased  cost;  Baglin  v.  Southern  Surety  Co.,  41  App.  D.  C.  538,  holding 
surety  on  bond  for  return  of  loaned  securities  released  by  change  by  prac- 
tice of  sub;ject  matter  of  loan ;  Knight  v.  Castle,  172  Ind.  110,  27  L.  B.  A. 
(N.  S.)  592,  87  N.  E.  981,  holding  surety  released  by  failure  to  give  notice 
of  loss  according  to  terms  of  bond;  Singer  Mfg.  Co.  v.  Armstrong,  7 
Kan.  App.  329,  54  Pac.  576,  holding  where  oond  is  given  for  faithful 
performance  of  employment  as  agent  of  corporation  doing  business  in 
Kansas,  surety  on  /bond  is  released  by  transferring  agent  to  Missouri; 
Hickman  v.  Fargo,  1  Kan.  App.  705,  42  Pac.  384,  holding  sureties  on  bond 
to  release  debtor  from  imprisonment  for  fraud  released  by  order  made 
in  absence  of  sureties  releasing  debtor  from  prison  bounds  for  thirty  djays ; 
Orleans  etc.  Ry.  Co.  v.  International  Const.  Co.,  113  La.  413,  37  South. 
11,  surety  on  railroad  construction  contract  released  by  change  in  prin- 
cipal contract  with  his  consent;  Duffy  v.  Buena  Vista  Ice  Co.,  122  Md. 
277,  281,  90  Atl.  54,  55,  holding  surety  on  contract  to  buy  all  plaintiff's 
ice  for  season,  to  be  paid  for  at  stated  intervals,  became  liable  for  each 
installment  as  it  fell  due,  and  release  from  obligation  to  buy  ice  not  shipped 
did  not  release  surety;  Board  of  Commrs.  v.  Greenleaf,  80  Minn.  244,  83 
N.  W.  158,  holding  surety  on  bond  of  depository  of  county  funds  was 
released  where  interest  on  the  monthly  balances  was  reduced  from  three 
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to  two  per  cent  per  annum  with  consent  of  obligee  but  without  consent 
of  surety ;  State  v.  Smith,  173  Mo.  406,  407,  73  S.  W.  213,  holding  where 
surety  bound  himself  to  indemnify  electric  light  company  for  failure  of 
another  company  to  furnish  electric  power,  he  was  released  by  amalgama- 
tion of  electric  light  company  with  another  company;  Reissaus  v.  Whites, 
128  Mo.  App.  143,  106  S.  W.  606,  holding  surety  on  contractor's  bond 
discharged  by  changes  in  contract  during  performance;  Martin  v.  Whites, 
128  Mo.  App.  120,  106  S.  W.  609,  holding,  where  surety  on  contractor's 
bond  requested  owner  to  extend  contractor's  time  to  complete  work,  surety 
was  not  released  because  written  contract  was  interlined  to  show  exten- 
sion; City  of  Butte  v.  Cook,  29  Mont.  94,  74  Pac.  69,  where  names  of 
two  sureties  appear  in  body  of  bond,  which  is  signed  by  one  only,  there 
is  n</tiee  to  obligee  sufficient  to  permit  defense  by  surety  signing  that 
liability  conditioned  on  both  signing;  Morgan  v.  Salmon,  18  N.  M.  81, 
L.  R.  A.  1915B,  407,  135  Pac.  554,  Eager  v.  Seeds,  21  Okl.  533,  96  Pac. 
649,  and  Long  v.  American  Surety,  23  N.  D.  503,  137  N.  W.  45,  all  holding 
failure  to  retain  required  portion  of  contract  price  released  surety  on 
contractor's  bond;  Lowe  v.  City  of  Guthrie,  4  Okl.  300,  44  Pac.  202,  sure- 
ties on  city  clerk's  bond  not  liable  tor  payment  of  liquor  licenses  to  him, 
where  law  requires  payment  to  city  treasurer;  Hand  Mfg.  Co.  v.  Marks,  36 
Or.  531,  59  Pac.  551,  holding  surety  on  contractor's  bond  is  not  discharged 
by  owner  making  premature  payment  to  contractor,  where  security  of 
surety  is  not  impaired ;  Griffith  v.  Newell,  69  S.  C.  304,  48  S.  E.  260,  surety 
not  bound  by  action  of  principal  in  waiving  condition  in  contract;  Crum- 
ley V.  Reicon  Co.,  4  Tenn.  Civ.  App.  656,  holding  addition  of  another 
story  to  building  released  surety  on  contractor's  bond;  Stem  v.  Sawyer, 
78  Vt.  11,  12,  112  Am.  St.  Rep.  894,  61  Atl.  38,  where,  pending  term  of 
lease,  lessor  sold  portion  of  property  with  lessee's  consent  but  without 
consent  of  lessee's  sureties,  sureties  discharged;  Ayers  y.  Hite,  97  Va. 
469,  34  S.  E.  45,  holding  bond  of  receiver  appointed  to  succeed  deceased 
receiver,  conditioned  for  faithful  performance,  does  not  cover  funds  col- 
lected from  estate  of  former  receiver;  Stephens  v.  Elver,  101  Wis.  395, 
77  N.  W.  738,  holding  surety  on  contractor's  bond  was  not  released  by 
action  of  owner  who  loaned  contractor  small  sums  to  be  repaid  out  of  next 
month's  installment  and  advanced  wages  direct  to  contractor's  workmen; 
Blyth  V.  Pinkerton,  10  Wyo.  152,  67  Pac.  623,  holding  where  defendant 
executed  a  guaranty  to  pay  for  services  rendered  by  detective  in  murder 
ease,  where  a  suspect  was  convicted  and  detective  was  paid,  guaranty  was 
discharged  and  was  not  liable  for  further  services  rendered  on  new  trial; 
United  SUtes  v.  Boyd,  15  Pet.  208,  10  L.  Ed.  714,  holding  official  bond 
could  not,  by  implication,  be  made  retrospective;  McMicken  v.  Webb,  6 
How.  299,  12  L.  £d.  446,  holding  liability  of  two  sureties  on  note  could  not 
be  transferred  to  another  contract  without  their  consent;  Leggett  v. 
Humphreys,  21  How.  76,  16  L.  Ed.  54,  holding  that  surety  who  had  satis- 
fied penalty  of  his  bond,  at  execution  sale,  would  be  relieved  in  equity 
from  another  judgment  on  same  bond  in  another  court;  Martin  v.  Thomas, 
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24  How.  317,  16  L.  Ed.  690,  holding  surety  released  by  principal  erasing 
his  name  from  bond  in  replevin  with  consent  of  marshal;  Smith  v.  United 
States,  2  Wall.  234,  17  L.  Ed.  792,  where  erasure  of  name  of  one  surety 
before  approval  of  bond  by  judge,  without  consent  of  other  surety,  avoided 
the  bond;  United  States  v.  Boeeker,  21  W<all.  657,  22  L.  Ed.  475,  holding 
that  liability  under  a  distiller's  bond  was  limited  to  the  specific  locality 
named;  Magee  v.  Manhattan  Life  Ins.  Co.,  92  U.  S.  98,  23  L.  Ed.  700, 
holding  sureties  on  bond  for  faithful  performance  not  relieved  by  reason 
of  previous  undischarged  indebtedness  of  their  principal  to  obligee,  when 
no  fraud  imputed;  Union  Life  Ins.  Co.  v.  Hanford,  143  U.  S.  191,  36 
L.  Ed.  120,  12  Sup.  Ct.  439,  holding  extension  of  mortgage,  given  to 
grantee  without  consent  of  his  grantor,  discharges  latter  from  personal 
liability;  Prairie  State  Bank  v.  United  States,  164  U.  S.  237,  41  L.  Ed.  418, 
17  Sup.  Ct.  146,  holding  surety  for  faithful  performance  of  building  con- 
tract who,  on  default  of  his  principal,  completed  contract,  had  superior 
equitable  right  to  final  reserved  pajrment  over  that  of  an  assignee  of  prin- 
cipal made  without  sureties'  knowledge;  Boody  v.  United  States,  1  Wood. 
&  M.  169,  Fed.  Cas.  1636,  holding  that  sureties  for  deputy  postmaster  are 
liable  for  his  noncompliance  with  subsequent  as  well  as  past  laws  or  orders 
till  his  term  expires;  United  States  v.  De  Visser,  10  Fed.  658,  holding 
sureties  on  warehouse  bonds  discharged  by  postponement  of  sale  of  goods 
in  bond  without  their  consent;  United  States  v.  Campbell,  10  Fed.  818, 
820,  holding  sUreties  on  warehouse  bond  could  not  be  held  on  reliquidation 
of  bonded  goods  withdrawn  within  specified  time  on  discovery  of  error  in 
duty  paid;  United  States  v.  O'Neill,  19  Fed.  570,  holding  sureties  dis- 
charged when  name  of  an  intended  third  surety  was  altered  and  another 
substituted;  Evans  v.  Lawton,  34  Fed.  236,  holding  guarantor  of  an  agent 
authorized  to  sell  for  ''cash  in  all  cases, "  discharged  on  permission  given 
to  sell  for  credit  to  any  extent;  Pascault  y.  Cochran,  34  Fed.  364,  holding 
collateral  mortgage  given  as  security  for  purchase  money  not  discharged 
by  action  of  vendor  in  perfecting  title  after  conveyance ;  Board  of  Commrs. 
V.  Branham,  57  Fed.  181,  holding  sureties  to  contractor's  bond  discharged 
when  contractor,  by  fraud,  obtained  an  excessive  payment  on  contract; 
Scott  V.  Scruggs,  60  Fed.  725,  23  U.  S.  App.  280,  holding  joint  maker  of 
note  being  surety,  released  by  extension  of  note  without  his  knowledge, 
although  holder  did  not  know  he  was  surety;  United  States  Glass  Co.  v. 
West  Virginia  Flint  Bottle  Co.,  81  Fed.  995,  996,  holding  an  alteration  iii 
contract,  whether  materia  or  not,  discharged  sureties;  dissenting  opinion 
in  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  85  Fed.  624,  52  U.  S.  App.  586, 
majority  holding  sureties  on  a  supersedeas  bond  not  released  by  an  arrange- 
ment looking  to  a  settlement  of  the  judgment  which  subsequently  failed; 
Tyler  Min.  Co.  v.  Last  etc.  Min.  Co.,  90  Fed.  23,  holding  sureties  on  prelim- 
inary injunction  bond  released  by  modification  of  same  by  court;  Glover 
v.  Robbins,  49  Ala.  221,  20  Am.  Rep.  273,  holding  surety  discharged  by 
addition  to  note  of  words  **with  interest  at  four  per  cent,"  without  his 
consent,  though  made  by  payee  or  principal]  City  Council  v.  Hughes,  65 
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Ala.  204,  holding  obligation  of  sureties'  bond  of  city  clerk  did  not  extend 
beyond  period  for  which  he  was  originally  elected;  Anderson  v.  Bellenger, 
87  Ala.  336,  13  Am.  St.  Rep.  48,  4  L.  R.  A.  680,  6  South.  82,  variations 
in  contract  of  suretyship,  made  by  third  party,  without  authority,  and 
not  affecting  validity  of  contract,  do  not  discharge  surety;  State  v. 
Churchill,  48  Ark.  442,  3  S.  W.  359,  holding  erasure  of  name  of  surety, 
sureties  not  assenting,  discharges  remaining  sureties;  Pierce  v.  Whiting, 
63  Cal.  643,  where  undertaking  given  to  obtain  release  of  ship  provided 
for  surrender  of  property  on  demand,  sureties  were  not  chargeable  when 
no  demand  made;  Elder  v.  Kutner,  97  Cal.  493,  32  Pac.  564,  defining  obli- 
gations of  sureties  to  undertaking  on  attachment;  New  Haven  Co.  Bank 
v.  Mitchell,  15  Conn.  220,  holding  contract  of  suretyship  should  be  inter- 
preted by  same  rules  as  other  contracts;  Village  of  Chester  v.  Leonard, 
68  Conn.  509,  37  Atl.  400,  holding  that  sureties  on  contractor's  bond,  which 
provided  for  payments  on  engineer's  certificates,  were  released,  if  pay- 
ments were  made  without  them;  Mayor  of  Wilmington  v.  Horn,  2  Harr. 
195,  surety  on  official  bond  of  an  officer  whose  appointment  is  annual,  not 
liable  beyond  actual  term,  though  officer  held  over  till  successor  is  ap- 
pointed; Raney  v.  Baron,  1  Fla.  331,  surety  on  appeal  bond  conditioned 
for  payment  of  damages  and  costs,  not  liable  for  additional  damages 
awarded  by  the  Court  of  Appeals;  State  v.  Montague,  34  Fla.  36^,  15  South. 
591,  sureties  on  tax  collector's  bond  not  liable  for  cost  of  advertising 
sales  for  delinquent  taxes;  Field  v.  Rawlings,  1  Gilm.  583,  sureties  on 
bond  for  return  of  certain  moneys,  if  so  decided  by  legislature  or  Supreme 
Court,  were  not  bound  to  procure  such  decision,  nor  liable  under  decision 
of  one  branch  only  of  legislature;  Sans  v.  People,  3  Gilm.  336,  surety  on 
bail  bond,  amount  of  which  was  subsequently  altered,  was  not  bound, 
although  he  verbally  assented  to  alteration;  Sharp  v.  Bedell,  5  Gilm.  93, 
holding  sureties  on  appeal  bond  conditioned  to  pay  judgment  rendered 
by  specific  court,  not  liable  when  venue  changed  and  judgment  rendered 
in  another;  Governor  v.  Lagow,  43  111.  141,  sureties  on  bond  by  assignees 
in  liquidation  of  bank  not  liable  after  four  years  allowed  by  law  for  the 
liquidation,  although  in  interim  an  act  was  passed  extending  time;  Chicago 
&  A.  R.  R.  Co.  V.  Higgins,  58  111.  133,  sureties  on  agent's  bond  not  bound 
for  money  received  and  retained  by  another  and  subordinate  agent  in 
same  department,  not  appointed  by  principal;  People  v.  Tompkins,  74  111. 
487,  sureties  on  grain  inspector's  bond  not  liable  for  moneys  collected 
by  him  for  inspection,  where  duty  of  collecting  such  money  was  not  im- 
posed on  him  before  execution  of  bond;  Ovington  v.  Smith,  78  111.  252, 
sureties  on  injunction  bond,  where  two  parties  were  enjoined,  not  liable 
when  injunction  dissolved  against  one  only;  Schnell  v.  North  Side  P.  Mill 
Co.,  89  ni.  584,  where  court  refused  to  regard  indorsement  of  note  in 
blank  as  contract  of  guaranty  in  absence  of  legal  evidence  to  rebut  neces- 
sary presumption;  Judah  v.  Zimmerman,  22  Ind.  392,  holding  surety  on 
contractor's  bond  not  liable,  when  supplemental  contract  was  entered  into, 
which  materially  varied  first  contract;  Jenkins  v.  Lemonds,  29  Ind.  295, 
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and  State  v.  Roberts,  46  Ind.  205,  sureties  on  bond  of  clerk  of  court  not 
liable  to  make  good,  money  which  he  was  not  authorized  to  receive; 
Markland  etc.  Co.  v.  Kimmel,  87  Ind.  569,  guarantor  of  several  lessees  is 
not  bound  until  all  have  executed  lease;  Hawkins  v.  Thomas,  3  Ind.  App. 
402,  29  N.  E.  158,  sureties  on  official  bond  are  liable  as  far  and  no  further 
than  principal;  Thompson^ v.  Dickerson,  22  Iowa,  363,  sureties  on  sub- 
stituted official  bond  not  liable  for  past  delinquencies;  Indiana  Dist.  v. 
Reichard,  50  Iowa,  101,  changes  made  in  school  building  contract  extend- 
ing time  for  completion,  released  sureties  to  contractor's  bond;  Spencer 
V.  Sherwin,  86  Iowa,  121,  63  N.  W.  87,  sureties  on  bond  enjoining  col- 
lection of  judgment,  not  bound  on  dismissal  of  bill,  where  the  condition 
was  only  ip  pay  all  damages  which  might  be  adjudged  by  reason  of 
injunction;  McLennan  v.  Wellington,  48  Kan.  760,  30  Pac.  184,  in  bond 
for  due  performance  of  building  contract,  sureties  were  not  released  by 
changes  in  specifications  which  were  allowed  by  contract;  Peru  Plow  etc. 
Co.  v.  Ward,  1  Kan.  App.  8,  41  Pac.  64,  surety  on  three  notes,  payable 
one,  two  and  three  years  after  date,  released  by  subsequent  agreement, 
that  on  default  on  one  note  others  should  become  payable;  Hickman  v. 
Fargo,  1  Kan.  App.  705,  42  Pac.  384,  sureties  for  debtor's  release,  bond 
conditioned  for  payment  of  specific  judgment  if  -lie  breaks  bounds,  are 
not  liable  \o  pay  another  judgment,  though  rendered  by  same  court ;  Ruble 
V.  Norman,  7  Bush,  583,  extinguishment  of  debt  secured  by  bond  by  de- 
livery of  an  equivalent  in  property,  released  sureties  and  their  liability 
•was  n»t  revived  by  sale  of  property  by  debtor  and  retention  of  part  of 
proceeds;  Roman  v.  Peters,  2  Rob.  (La.)  482,  38  Ajsl  Dec.  224,  sureties 
on  sheriff's  official  bond,  released  by  creation  of  new  office,  altering  duties 
and  emoluments  of  sheriff;  McGuire  v.  Wooldridge,  6  Rob.  (La.)  50,  hold- 
ing that  extension  of  time  on  note  released  indorser;  Green  v,  Locke,  31 
La.  Ann.  659,  holding  surety  on  official  bond  released  by  temporary  trans- 
fer of  principal  to  other  employment;  Stillman  v.  Wickham,  106  Iowa, 
599,  76  N.  W.  1008,  holding  building  contractor's  bondsmen  released  by 
slight  variation  in  contract,  even  though  for  contractor's  benefit;  Manu- 
facturers' Bank  v.  Cole,  39  Me.  193,  holding  no  action  against  surety  on 
note  maintainable  where  note  made  payable  to  president,  etc.,  of  bank 
or  order,  and  note  not  discounted  or  negotiated  by  bank;  Waterman  v. 
Vose,  43  Me.  511,  holding  addition  to  note  of  words  "with  interest"  is 
material,  and  if  made  without  consent  of'  indorser,  he  is  discharged, 
although  made  before  delivery;  Strawbridge  v.  Baltimore  etc.  R.  R.  Co., 
14  Md.  366,  74  Am.  Dec  543,  sureties  on  ticket  agent's  bond  not  discharged 
by  conversion  of  station  from  second  to  first  class,  duties  being  same; 
Fullerton  v.  Miller,  22  Md.  8,  holding  liability  of  surety  on  appeal  bond 
operating  as  a  supersedeas,  limited  to  make  gooH  damages  awarded  by 
courts  and  not  to  those  suffered  by  reason  of  appeal;  Wehr  v.  German 
etc.  Congregation,  47  Md.  190,  on  bond  to  secure  performance"  of  builder's 
contiact,  alterations  in  work,  if  allowed  and  within  limits  prescribed,  did 
not  discharge  sureties;  First  Nat.  Bank  v.  Gerke,  68  Md.  456,  6  Am.  BL 
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Rep.  456,  13  Atl.  360,  suteties  on  bond  of  assistant  bookkeeper  of  bank ' 
discharged  on  his  appointment  as  note-teller  and  discount  clerk;  Plunkett 
V.  Sewing  Machine  Co.,  84  Md.  533,  36  Atl.  116,  holding  on  bond  of  agent 
in  a  limited  territory,  for  sale  of  a  specified  article,  where  guaranty  pro- 
vided for  variation  of  contract  by  agreement  in  writing,  sureties  were  dis- 
charged, on  territory  being  enlarged  verbally;  Grocers'  Bank  v.  Kingman,  , 
16  Gray,  476,  sureties  on  cashier's  bond  discharged  by  subsequent  increase 
of  bank's  capital  stock;  contra,  Lionberger  v.  Krieger,  88  Mo.  165;  Thomas 
v.  Blake,  126  Mass.  321,  liability  of  sureties  on  deputy  sheriff's  bond,  which 
recited  appointment  without  stating  date,  was  confined  to  acts  subsequent 
to  date  of  bond;  Warren  v.  Lyons,  152  Mass.  312,  9  L.  R.  A.  354,  25  N.  E. 
722,<  guarantor  for  payment  of  rent  **in  the  manner  therein  mentioned," 
is  discharged  by  lessee  holding  over  at  different  rent,  for  time,  but  there- 
after at  former  rent;  Simonson  v.  Grant,  36  Minn.  442,  31  N.  W.  862,  sub 
nom.  Simonson  v.  Thori,  holding  sureties  on  builder's  contract  discharged 
by  owner  making  payments  on  order  of  contractors,  in  excess  of  amount 
due  under  contract;  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  566,  47  Am.  Dec. 
133,  holding  surety  on  corporation  agent's  bond  only  liable  for  acts  which 
corporation  can  lawfully  require  of  the  agent;  Fisher  v.  Cutter,  20  Mo. 
209,  holding"  guaranty  of  draft  dischai^ed  by  extension  of  time ;  Schuster 
V.  Weissman,  63  Mo.  561,  holding  liability  of  sureties  on  deputy  collector's 
bond  not  discharged  by  subsequent  division  of  district  into  two;  Nof singer 
V.  Hartnett,  84  Mo.  553,  deciding  liability  of  sureties  on  apx)eal  bond  to 
State  Supreme  Court,  when  case  subsequently  taken  to  Supreme  Court  of 
United  States  as  defendant  on  disposition  and  destination  of  mandate  of 
latter  court;  Schuster  v.  Weiss,  114  Mo.  171,  19  L.  R.  A.  186,  21  S.  W.  442, 
anreties  on  appeal  bond  discharged  by  an  alteration  in  law  governing 
appeals;  Home  Savings  Bank  v.  Traube,  6  Mo.  App.  230,  holding  sureties 
of  a  bookkeeper  not  liable  for  his  default  as  teller;  Heim  Brewing  Co.  v. 
Hazen,  65  Mo.  App.  282,  addition  of  word  "seal,"  converting  simple  con- 
tract into  specialty,  discharged  liability  of  sureties;  Oberbeck  v.  Mayer, 
59  Mo.  App.  295,  holding  sureties  on  bond  referring  to  specified  building 
contract,  cannot  be  held  for  performance  of  different  contract  unless 
proved  that  th^  knew  of  and  authorized  change;  dissenting  opinion  in 
Hale  V.  Forbis,  3  Mont.  408,  majority  holding  sui:ety  on  promissory  note 
was  not  released  by  subsequent  change  in  rate  of  interest  and  extension  of 
time,  unsupported  by  valid  consideration;  Van  Sickel  v.  Buffalo  County, 
13  Neb.  119,  42  Am.  Rep.  763,  13  N.  W.  27,  holding  in  action  on  bond  for 
^  county  treasurer's  third  term,  sureties  could  show  entire  defalcation  was 
made  before  commencement  of  term  of  office  covered  by  bond,  and  i^  such 
case  would  not  be  liable;  Brennan  v.  Clark,  29  Neb.  399,  45  N.  ^.  476, 
and  Gray  v.  School  District,.  35  Neb.  448,  53  N.  W.  380,  holding  that  sure- 
ties on  contractor's  bond  were  entitled  to  deduction  for  any  losses  sus- 
tained by  them  on  account  of  unauthorized  payments  to  contractor^  Crane 
Co.  V.  Specht,  39  Neb.  130,  42  Am.  St.  Rep.  566.  57  N.  W.  1017,  holding 
that  guaranty  of  an  account  for  goods  supplied  by  a  corporation  ceases  on 
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corporation  changing  its  corporate  name;  Qnillen  v.  Arnold,  12  Ney.  244, 
where,  on  an  undertaking  to  release  an  attachment,  one  of  two  plaintiffs 
was  subsequently,  without  knowledge  of  sureties,  allowed  to  discontinue 
suit,  sureties  were  released;  Truekee  Lodge  v.  Wood,  14  Nev.  310,  Carson 
Opera  House  v.  Miller,  16  Nev.  338,  holding  that  failure  to  make  payments 
to  contractors  according  to  contract  released  sureties;  Watriss  v.  Pierce, 
32  N.  H.  576,  where  two  notes  were  given  to  secure  advances  with  a  bond 
to  take  up  notes  at  end  of  two  years,  deduction  of  two  years '  interest  -from 
the  advance,  without  consent  of  sureties,  discharged  their  liability;  Wright 
V.  Bartlett,  43  N.  H.  550,  an  agreement  to  extend  time  on  note,  without 
consent  of  surety,  operated  to  discharge  him;  Manufacturers'  Bank  v. 
Dickerson,  41  N.  J.  L.  450,  32  Am.  Rep.  239,  sureties  for  assistant  clerk 
in  bank  not  liable  after  his  promotion  to  bookkeeper ;  Monroe  v.  De  Forest, 
63  N.  J.  Eq.  267,  31  Atl.  774,  when  creditor  who  holds  collateral  security 
taken  from  his  debtor  consents  to  material  alteration,  surety  is  thereby 
discharged ;  Clark  v.  Niblo,  6  Wend.  245,  surety  on  recognizance  discharged 
where,  before  breach  of  condition,  it  was  rendered  impossible  of  perform- 
ance by  acts  of  principal  without  knowledge  of  bail;  Hunt  v.  Smith,  17 
Wend.  180,  81  Am.  Dec.  297,  guaranty  for  supply  of  goods  to  limited 
amount,  bills  to  be  sent  to  guarantor,  avoided  by  supply  of  goods  in  excess 
of  limit  and  giving  of  credit ;  McCluskey  v.  Cromwell,  11  N.  Y.  598,  where 
surety  on  contractor's^ bond  held  not  liable  for  wages  due  by  subcontrac- 
tor, although  contract  prohibited  subletting;  Grant  v.  Smith,  46  N.  Y.  97, 
where  surety  guaranteeing  payment  under  contract  for  supply  of  a  speci- 
fied engine,  held  not  liable  when,  by  agreement  between  principals,  dif- 
ferent machine  supplied  without  surety's  consent;  State  v.  Pennock,  60 
N.  Y.  427,  holding  sureties  on  supei-visor's  bond  not  liable  for  money  re- 
ceived by  principal,  without  authority  of  law,  or  voluntarily;  Benjamin  v. 
Rogers,  126  N.  Y.  71,  26  N.  E.  972,  where  joint  maker  of  a  note  for  accom- 
modation to  enable  principal  to  obtain  a  loan  from  specified  payee  held 
not  liable  when  loan  obtained  from  another  party,  to  whom  note  was  trans- 
ferred; Clinton  Bank  v.  Ayres,  16  Ohio,  292,  surety  on  note  made  payable 
to  particular  bank  not  liable  when  note  discounted  by  third  person  with- 
out knowledge  of  surety;  McGovney  v.  State,  20  Ohio,  97,  holding  sureties 
on  executor's  bond  not  liable  when,  by  mistake,  deceased  described  in  bond 
by  wrong  name;  State  v.  Cutting,  2  Ohio  St.  6,  holding  sureties  are  never 
to  be  visited  with  penalties,  nor  their  liability  extended  beyond  strict  letter 
of  their  obligation,  applied  to  executor's  bond;  Grant  v.  Ludlow's  Admr., 
8  Ohio  St.  68,  holding  that  voluntary  agent  becoming  liable  by  reason  (^ 
his  negligence  for  performance  of  -contract  between  third  party  and  his 
I)rincipal  is  discharged  if  material  variation  is  made  in  its  terms;  Hall  v. 
Williamson,  9  Ohio  St.  23,  sureties  on  bond  to  stay  a  judgpnent  for  named 
sum  could  not  be  held  on  record  showing  judgment  for  different  sum ;  Reed 
v.  Board  of  Education,  39  Ohio  St.  637,  holding  sureties  on  treasurer's 
bond  for  due  reimbursement  of  ''funds"  liable  for  certificates  of  deposit 
of  tax  money  received  by  treasurer  and  lost  by  him  through  bank  failure; 
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Eckert  v.  Myers^  45  Ohio  St.  632,  15  N.  E.  865,  surety  on  bond  for  two 
administrators,  survivor  of  whom  defaults,  is  not  liable  until  estates  of 
both  principals  are  exhausted;  dissenting  opinion  in  Commonwealth  v. 
West,  1  Rawle,  34,  majority  holding  that  surety  on  pi'othonotary's  bond 
conditioned  to  duly  account  for  all  moneys  received,  not  liable  for  mone3rs 
earned,  but  collected  and  paid  over  by  his  successor;  Wylie  v.  Gallagher, 
46  Pa.  St.  209,  holding  sureties  of  county  treasurer  liable  for  balance  found 
due,  although  he  had  been  charged  with  scrip  illegally  issued  by  county 
commissioners,  but  which  he  had  received  and  paid  out  as  money;  Cannell 
V.  Crawford  County,  59  Pa.  St.  203,  holding  that  where  taxes  were  col- 
lected by  one  under  a  warrant  improperly  issued,  sureties  on  bond  of  duly 
appointed  colleeter  were  not  liable  for  those  collections;  Bensinger  v. 
Wren,  100  Pa.  St.  505,  holding  bond  of  private  bank  corporation's  cashier 
became  inoperative  when  company  ceased  to  do  business  as  such;  Hutchin- 
son v.  Woodwell,  107  Pa.  St.  520,  holding  surety  on  contract  under  which 
collateral  was  deposited  by  principal  to  be  sold  in  case  of  breach,  not  liable 
when,  .after  breach,  collateral  was  sold  to  answer  another  debt;  Gardner 
V.  Gardner,  23  S.  C.  590,  holding  an  extension  of  time  for  payment  between 
debtor  and  creditor  discharges  surety ;  Borden  v.  Houston,  2  Tex.  607,  hold- 
ing sureties  on  bond  of  collector  of  customs  not  discharged  because,  since 
date  of  bond,  collector  was  authorized  to  receive  a  different  kind  of  funds 
in  payment  of  duties;  Smith  v.  Montgomery,  3  Tex.  210,  holding  that  letter 
of  guaranty  addressed  to  two  persons  by  their  firm  ni«ne,  one  of  whom  had 
previously  withdrawn  from  firm,  was  not  available  as  security  to  the  con- 
tinning  partner;  Smith  v.  Doak,  3  Tex.  222,  holding  one  who  signs  promis- 
sory note  as  sorety.  for  two  joint  promisors  is  not  liable  if  both  do  not 
sign;  Davis  v.  State,  5  Tex.  App.  50,  holding  sureties  on  bail  bond  released 
by  erasure  of  signature  of  surety;  Coughran  v.  Bigelow,  9  Utah,  266,  34 
Pac.  53,  holding  sureties  on  bond  on  contract  to  convey  real  estate,  in  which 
time  was  of  essence,  discharged  by  failure  to  make  payment  as  provided; 
Bank  of  St.  Albans  v.  Smith,  30  Vt.  152,  holding  that  one  who  as  surety 
signs  joint  note  payable  at  certain  time  is  not  liable  if  note  is,  without  his 
knowledge,  deposited  with  payee  as  collateral  for  continuing  loan;  King 
Co.  V.  Ferry,  5  Wash.  554,  84  Am.  St.  Sep.  896,  19  L.  R.  A.  508,  32  Pac. 
544,  sureties  on  official  bond  are  not  liable  for  official  acts  during  an  exten- 
sion of  original  term  effected  by  legislature  since  givii^  of  bond ;  Leonard 
V.  County  Court,  25  W.  Va.  52,  where  sureties  on  contractor's  bond  were 
held  not  to  be  discharged  by  payment  and  acceptance  of  work  which  sub- 
sequently proved  defective ;  Yeager  v.  Musgrave,  28  W.  Va.  Ill,  holding 
alteration  of  an  agreemcltit  containing  mutual  covenants,  made  by  one  with 
whom  it  is  deposited  for  safekeeping  without  privity  of  any  of  the  par- 
ties, will  not  affect  liabilities  of  the  parties;  Rigg  v.  Parsons,  29  W.  Va. 
527,  2  S.  E.  83,  holding  that  bond  given  to  release  an  attachment  was  re- 
leased by  transfer  of  the  cause  before  judgment,  to  another  court;  Tuohy 
V.  Woods,  122  Cal.  668,  55  Pac.  684,  holding  that  burden  is  on  plaintiff 
to  show  that  variation  has  been  agreed  to  by  surety. 
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Distingfoished  in  Equitable  Sarety  Co.  v.  United  States,  234  U.  S.  457, 
58  L.  Ed.  1S97»  34  Sup.  Ct.  803,  holding  rule  did  not  apply  to  bond  under 
materialman's  acts  in  District  of  Columbia  where  there  was  no  single 
obligee  to  consent  aid  alteration  did  not  change  general  nature  of  work ; 
Knickerbocker  Trust  Co.  v.  Evans,  188  Fed.  561,  110  C.  C.  A.  347,  agree- 
ment by  members  of  syndicate  to  ''guarantee"  pityment  of  loan  to  pur- 
chase property  for  syndicate  held  original  agreement,  and  liability  of  mem- 
bers not  discharged  by  variance  between  terms  of  note  and  agreement  for 
loan;  Mameron  v.  National  Lead  Co.,  206  111.  631,  66  N.  E.  506,  holding 
guaranty  of  all  demands  and  obligations  of  whatever  nature  then  due  or 
which  might  thereafter  become  due,  covered  sales  made  on  thirty  days' 
credit;  S^ari  v.  Mazzei,  116  La.  1030,  41  South.  247,  mere  change  in  eite 
of  dwelling  to  be  constructed  from  one  place  to  another  in  same  sqtiare 
does  not  discharge  surety  of  contractor;  People  v.  Breyfogle,  17  Cal.  508, 
holding  that  sureties  on  bond  ''joint  and  several"  but  naming  sum  for 
which  each  surety  would  be  liable  were  only  bound  for  their  several  obli- 
gations ;  Backus  v.  Archer,  109  Mich.  668,  67  N.  W.  914,  holding  that  surety 
on  builder's  contract  is  discharged  by  advances  made  without  his  consent 
in  excess  of  amount  due;  Bangs  v.  Strong,  4  N.  T.  324,  real  reason  for 
holding  surety  discharged  was  not  change  of  contract  l)ut  that  rights  of 
surety  against  his  principal  were  interfered  with;  People  v.  Villas,  36 
N.  T.  472,  to  93  Am.  Dec.  526,  surety  on  bond  of  public  officer  not  dis- 
charged by  law  imposing  on  principal  new  duties  of  similar  nature  not 
affecting  original  duties;  Tremi)er  v.  Hemphill,  8  Leigh,  625,  628,  81  Am. 
Dec.  674,  676,  holding  that  supplemental  agreement  made  by  principal, 
only  that  interest  should  run  from  date,  did  not  release  sureties  on  joint 
note  from  their  obligation;. Loving  v.  Auditor,  76  Va.  948,  change  in  salary 
of  a  public  officer  is  not  such  a  variation  of  his  appointment  as  will  dis- 
charge his  sureties;  Christian  v.  Keen,  80  Va.  376,  holding  that  if  surety 
charges  his  property  for  benefit  of  another  credit  on  account  of  principal 
debtor  discharges  pro  tanto  lien  on  surety's  estate;  State  Savings  Bank 
v.  Baker,  93  Va.  515,  25  S.  E.  551,  holding  indorser  of  note  for  accommo- 
dation is  discharged  by  extension  of  time  of  note  without  his  consent. 

Qualified  in  U.  S.  Glass  Co.  v.  Mathews,  89  Fed.  830,  holding  sureties 
not  discharged  by  addition  of  memorandum  to  contract  guaranteed,  in  no 
way  affecting  it;  Stephens  v.  Elver,  77  N.  W.  738,  holding  alteration  must 
be  material. 

Explained  in  Shreffler  v.  Nadelhoffer,  133  111.  551,  25  N.  E.  633,  as  not 
intended  to  prevent  courts,  in  order  to  ascertain  precise  terms  of  the  con- 
tract, from  resorting  to  same  means  as  in  other  contracts.    , 

When  official  bond  becomes  binding  on  the  surety  and  what  irregulari- 
ties fail  to  relieve  them  from  liability.  Note,  90  Am.  St.  Rep.  192, 
202. 

Sureties'  contracts  are  coniBtrued  with  considerable  strictness,  botb  at 
law  and  in  equity. 
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Approved  in  United  States  v.  Kauhoe,  147  Fed.  186,  where  defendants 
liable  on  postmaster's  bond  requested  and  received  extension  of  time  from 
inspector,  who  granted  it  on  condition  that  they  execute  note  for  amount 
to  United  States,  note  was  unauthorized  and  void;  Manatee  County  etc. 
Bank  v.  Weatherly,  144  Ala.  658,  39  South.  988,  where  guaranty  for  pay- 
ment of  oranges  was  conditioned  that  bill  of  lading  be  certified  that  oranges 
sound  when  loaded  and  shipped,  guarantor  not  liable  on  certificate  that 
oranges  sound  when  loaded ;  Shoup  v.  Sabin,  3  Alaska,  56,  giving  judgment 
on  indemnity  bond  on  execution;  Ida  County  Sav.  Bank  v.  Seidensticker, 

128  Iowa,  58,  102  N.  W.  822,  bond  given  by  bank  cashier  during  first  year 
of  election  not  binding  on  sureties  for  defalcations  subsequent  to  first  year, 
where  he  was  elected  annually;  Booth  v.  Irving  Nat.  Exch.  Bank,  116  Md. 
672,  82  Atl.  653,  upholding  judgment  against  surety  on  bond-  made  to  in- 
duce g:iving  of  credit;  Wm.  J.  Lemp  Brewing  Co.  v.  Secor,  21  Okl.  545,  96 
Pac.  639,  holding  sureties  not  bound  on  bond  where  assent  thereto  was  pro- 
cured by  representing  certain  others  would  sign  bond  and  later  falsely 
stating  they  had  so  signed ;  State  v.  Friedman,  74  W.  Va.  14,  81  S.  ^.  832, 
holding  surety  on  bond  given  on  granting  temporary  injunction  not  liable 
for  damages  arising  after  injunction  was  awarded  at  hearing  on  merits; 
United  States  v.  Ulrici,  111  U.  S.  42,  28  L.  Ed.  346,  4  Sup.  Ct.  290,  hold- 
ing sureties  on  distiller's  bond  discharged  by  seizure  and  sale  of  spirits 
and  discharge  of  taxes  out  of  proceeds;  United  States  v.  Linn,  2  MeLean, 
505,  Fed.  Cas.  15,606,  holding  sureties  not  bound  to  answer  for  defalca- 
tions prior  to  date  of  bond ;  United  States  v.  Cushman,  2  Sumn.  435,  Fed! 
Cas.  14,908,  holding  that  as  to  sureties'  contracts  nothiiig  will  be  presumed 
beyond  what  positive  facts  substantiate;  United  States  v.  Cheeseman,  3 
Sawy.  429,  Fed.  Cas.  14,790,  refusing  to  hold  assistant  treasurer's  bonds- 
men for  breaches  in  performing  duties  as  stamp  agent;  Davis  v.  Kingsley, 
13  Conn.  298;  holding  that  when  liability  of  surety  was  brought  within 
terms  of  his  contract,  question  of  hardship  should  not  be  considered ;,  Bis- 
sell  v.  A^nes,  17  Conn.  128,  holding  that  surety  guaranteeing  a  partner's 
obligation^  not  liable  for  any  sums  found  due  to  other  partners ;  dissenting 
opinion  in  Olmstead  v.  Olmstead,  38  Conn.  337,  majority  holding  that  on 
guardian's  bond  equity  would  construe  a  joint  obligation  as  joint  and 
several  as  required  by  law  in  such  cases ;  Trustees  v.  Otis,  85  111.  181,  hold- 
ing court  of  chancery  will  not  reform  an  ofidcial  bond  as  against  sureties 
for  mistake  as  to  name  of  payee;  Stillman  v.  Wickham,  106  Iowa,  599, 
76  N.  W.  1008,  liolding  slight  alteration,  even  for  benefit  of  principal 
debtor,  releases  surety;  Burns  v.  Singer  Mfg.  Co.,  87  Ind.  548,  holding  on 
construction  of  bond  to  an  i^ency  contract  conditioned  for  payment  of 
** every  indebtedness  now  existing  or  which  may  hereafter  be  incurred" 
that  no  liability  attached  after  agency  terminated;  Irwin  v.  Kilburn,  104 
Ind.  115,  3  N-JE.  651,  where  bond  was  given  to  secure  performance  of  con- 
tract they  must  be  read  together  and  if  contract  is  valid  sureties  are 
bound;  Weir  Plow  Co.  v.  Walmsley,  110  Ind.  246,  11  N.  E.  233,  surety  for 
performance  of  contract  to  sell  goods  on  commission  not  liable  for  goods 
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bought  by  principal  prior  to  execution  of  contracts;  Graves  ▼.  Merrill,  67 
Minn.  474,  70  N.  W.  566,  but  holding  sureties  on  contractor's  bond  could 
not  plead  payments  to  him  under  contract  in  excess  of  agreement ;  Paulison 
V.  Halsey,  37  N.  J.  L.  210,  holding  that  sureties  to  bonds  of  deputy  col- 
lector of  internal  revenue  could  not  be  held  liable  for  defalcations  prior 
to  date  of  bond ;  Dunham  v.  Downer,  31  Vt.  260,  holding  that  extension  of 
time  for  payment  of  judgment  was  ground  for  a  perpetual  injunction  in 
equity;  Walla  Walla  Co.  v.  Ping,  1  Wash.  Ter.  347,  holding  an  official  bond 
executed  and  delivered  in  blank  with  no  penal  sum  stated  not  binding  on 
the  sureties  though  accepted  by  the  proper  officer;  Borden  v.  Houston, 
2  Tex.  607,  following  rule;  United  States  v.  Amer.  Bonding  etc.  Co.,  89 
Fed.  929,  affirming  instruction  at  trial  to  that  effect. 

Injury  to  credit  as  element  of  damages  for  wrongful   attachment. 
Note,  Ann.  Gas.  1916A,  1224. 

Miscellaneous.  Cited  in  Read  v.  Bowman,  2  Wall.  604,  17  L.  Ed.  817, 
as  to  sureties'  liability;  Crews  v.  Boss,  44  Ind.  489,  as  to  right  of  clerk 
of  court  to  receive  in  payment  of  costs  anything  but  legal  tender  money, 
as  affecting  right  to  new  trial  involving  payment  of  costs;  Collins  v.  Col- 
lins, 51  Miss.  319,  323,  24  Am.  Rep.  637,  640,  in  general  discussion  of  rules 
as  to  effect  of  alterations  in  deeds  and  other  documents,  collecting  authori- 
ties; in  error  on  points  not  touched  by  the  decision  in  Morgan  v.  Morgan, 

10  Ga.  303,  and  State  v.  Crocker^  5  Wyo.  398,  40  Pac.  684. 

9  Wheat.  720-738,  6  L.  Ed.  190,  UNITED  STATES  ▼.  KIBKPATBIOK. 

Errors  in  pleading  arising  from  extreme  irregularitj  and  laxity  Jiuidf7 
reversal  of  judgment  and  repleader. 

Cited  in  Garland  v.  Davis,  4  How.  153,  154,  11  L.  Ed.  917,  918,  where  the 
court  remanded  the  case  that  pleadings  might  be  amended. 

Iiiabillty  of  sureties  on  revi^ne  collector's  bond  does  not  cover  duties 
created  by  subsequent  statutes  unless  so  clearly  stipulated. 

Approved  in  Bethune  v.  Dozier,  10  Ga.  239,  holding  obligations  of  sure- 
ties were  always  stricti  juris;  Green  v.  Brandon,  Walk.  (Miss.)  372,  hold- 
ing that  act  granting  extension  of  time  for  settlement  of  a  tax  collector's 
account  passed  subsequent  to  his  bond  released  his  sureties  if  passed  with- 
out their  consent;  Schuster  v.  Weiss,  114  Mo.  167,  19  L.  R.  A.  185,  21  S.  W. 
441,  sureties  on  appeal  bond,  given  when  Supreme  Court  had  only  jurisdic- 
tion of  appeals  from  the  St.  Louis  Court  of  Appeals,  were  released  by 
change  in  law  giving  direct  appellate  juriddiction ;  People  v.  Pennock,  60 
N.  Y.  427,  holding  sureties  only  bound  for  moneys  which  their  principal 
is  authorized  by  law  to  receive,  not  for  that  he  voluntarily  receives  or 
which  is  ordered  without  legal  authority  to  be  paid  him;  Roth  v.  Miller, 
15  Serg.  &  R.  107,  holding  in  suit  on  bond  to  indemnify  against  certain 
described  bonds  the  sureties  were  bound  according  to  true  intent  and  mean- 
ing of  the  instrument;  State  v.  Keeley,  43  Tex.  669|  holding  sureties  of  a 
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sheriff  as  collector  of  taxes  liable  for  his  collections  of  a  tax  levied  after 
date  of  the  bond. 

Distinguished  in  United  States  v.  Powell,  14  Wall.  502,  20  L.  Ed.  728, 
as  applicable  only  to  cases  of  temporary  appointment  but  not  to  distiller's 
bond,  which  covered  all  provisions  of  law  relating  to  duties  and  business 
of  distillers;  Postmaster-general  v.  Munger,  2  Paine,  199,  Fed.  Cas.  11,309, 
as  not  applicable  to  general  undertaking  that  postmaster  should  pay  over 
all  receipts  for  postages  where  subsequent  acts  of  Congress  increased  cer- 
tain rates  of  postage;  United  States  v.  McCartney,  1  Fed.  106,  holding  that 
sureties  were  not  released  when  new  duties  imposed  on  officer  were  ejus- 
dem  generis  with  those  which  they  knew  he  was  to  perform;  Walker  v. 
Chapman,  22  Ala.  130,  holding  that  a  tax  collector's  bond  executed  before 
the  act  imposing  a  tax  on  steamboats  covers  taxes  collected  under  that 
act;  Davis  v.  State,  44  Ind.  60,  holding  that  rule  did  not  apply  where  under 
State  law  official  bonds  were  expressly  given  for  performance  of  all  duties 
by  any  law  then  or  subsequently  in  force;  Morris  Canal  v.  Van  Vorst,  21 
N.  J.  L.  123,  holding  that  laws  subsequently  passed  to  better  enable  a  bank 
to  carry  on  and  extend  its  business  did  not  operate  to  release  sureties  of 
a  elerk  in  the  bank ;  Wylie  v.  Gallagher,  46  Pa.  St.  209,  holding  sureties 
to  treasurer's  bond  liable  equally  with  their  principal  to  account  for  scrip 
illegally  issued  by  the  municipality  and  treated  by  him  as  money. 

Criticised  and  explained  in  People  v.  Vilas,  36  N.  Y.  470,  9S  Am.  Dec 
525,  and  Board  v.  Clark,  92  N.  Y.  396,  holding  obligation  of  sureties  was 
for  faithful  x>erformance  of  all  duties  of  the  office  during  term  of  the  office, 
as  they  might  be  varied  by  statute,  provided  they  be  of  the  same  gen- 
eral nature;  McLean  v.  State,  8  Heisk.  208,  215,  holding  sureties  on  tax 
collector's  bond  not  released  by  passage  of  acts  altering  date  for  delivery 
of  tax  books  and  imx)osing  new  duties. 

SnretieB'  liability  is  confined  to  acts  done  while  appointment  and  com- 
mlsaion  of  officer,  with  reference  to  which  it  was  given,  liave  legal  continuance. 
Approved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  361,  46  L.  Ed. 
1201,  22  Sup.  Ct.  841,  holding  under  bond  to  indemnify  employer  against 
loss  by  fraud  of  employee  reciting  that  immediate  notice  of  default  must 
be  given,  notice  as  soon  as  reasonably  practical  is  sufficient;  United  States 
V.  Ellis,  4  Sawy.  493,  Fed.  Cas.  15,047,  applying  rule  to  bond  of  collector 
of  customs  appointed  by  President  during  recess,  followed  by  new  appoint- 
ment of  same  person  thereafter;  In  re  United  States  District  Attorney, 
7  Fed.  Cas.  740,  holding  appointment  bad-  where  vacancy  had  not  occurred 
daring  recess;  United  States  v.  Able,  24  Fed.  Cas.  746,  holding  that  officer 
appointed  to  succeed  himself  by  President,  with  consent  of  Senate,  was 
new  appointment,  and  new  sureties  not  liable  for  debts  or  defalcations 
under  former  holding;  United  States  v.  McCartney,  1  Fed.  109,  holding 
liability  of  sureties  would  be  discharged  if  office  wholly  changed  or  new 
and  different  duties  created;  United  States  v.  De  Visser,  10  Fed.  648,  hold- 
11— 9 
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ing  sureties  on  warehouse  bonds  governed  by  the  statutes  and  regulations 
in  force  belonging  to  the  warehouse  system ;  In  re  Marsh alship  for  S.  Dist. 
of  Alabama,  20  Fed.  382,  holding  that  temporary  appointment  of  an  offi- 
cial by  President  is  not  terminated  by  the  refusal  of  Senate  to  confirm  him 
for  permanent  appointment;  Brewer  v.  King,  63  Ala.  515,  holding  that 
sureties  were  not  liable  on  bond  of  tax  collector  whose  term  was  for  three 
years  but  extended  by  subsequent  -statute ;  City  Council  v.  Hughes,  65  Ala. 
208,  holding  that  sureties  on  city  clerk's  bond  not  liable  after  expiration 
of  official  term  fixed  by  charter;  Lane  v.  Kolb,  92  Ala.  646,  9  South.  876, 
construing  effect  of  statute  making  an  office,  of  which  there  was  appointed 
incumbent,  elective  and  holding  that  it  did  not  create  immediate  vacancy; 
People  V.  Mizner,  7  Cal.  526,  discussing  power  of  Governor  to  fill  vacancy 
in  an  office,  holding  it  must  be  shown  that  vacancy  existed,  and  that  no 
other  mode  of  filling  it  was  provided;  People  v.  Cazneau,  20  Cal.  508,  hold- 
ing a  person  appointed  by  €k)vemor  to  fill  vacancy  in  an  office  is  entitled 
to  hold  until  new  appointment  is  duly  made;  Welch  v.  Seymour,  28  Conn. 
392,  holding  that  bond  of  treasurer  of  corporation  -appointed  to  continue 
in  office  until  next  annual  meeting  and  until  another  should  be  elected  in 
his  stead,  lapsed  at  close  of  his  first  year;  Mayor  of  Wilmington  v.  Horn, 
2  Harr.  194,  holding  bond  of  high  constable  whose  appointment  was  annual 
did  not  last  beyond  the  year,  although  by  law  he  continued  in  office  until 
successor  was  appointed;  Rany  v.  Governor,  4  Blackf.  5,  holding  the  lia- 
bility of  sureties  of  sheriff  ceased  when  he  received  his  new  commission; 
Mullikin  v.  State,  7  Blackf.  80,  holding  sureties  to  bond  of  agent  of  surplus 
revenue  not  liable  for  his  defalcations  subsequent  to  coming  into  force  of 
statute  which  continued  him  in  office,  that  being  equivalent  to  new  appoii^t- 
raent;  State  v.  Powell,  40  La.  Ann.  244,  4  South.  449,  holding  term  of  an 
officer  appointed  by  Governor  during  recess  of  Senate  cannot  extend  beyond 
end  of  next  ensuing  legislative  session — if  subsequently  sent  to  and  con- 
firmed by  Senate  it  is  a  new  appointment  requiring  new  bond ;  Plunkett  v. 
Sewing  Machine  Co.,  84  Md.  533,  36  Atl.  116,  where  guaranty  of  an  agent's 
contract  was  held  avoided  by  material  change  in  agent's  .responsibility, 
not  made  in  writing  as  provided  by  contract;  Missoula  Co.  v.  Edwards,  3 
Mont.  64,  holding  where  two  bonds  are  accepted  from  ^  person  holding 
office  during  two  successive  terms,  sureties  on  one  are  not  liable  for  default 
during  other;  Dover  v.  Twombly,  42  N.  H.  68,  holding  surety  was  bound 
for  conduct  of  office  during  term  to  which  the  appointment  extended  and 
not  beyond;  State  v.  Crooks  and  Shaw,  7  Ohio  (pt.  II),  228,  holding  that 
sureties  of  sheriff  are  not  bound  beyond  term  for  which  he  is  elected;  Bank 
of  Washington  v.  Barrington,  2  Penr.  &  W.  44,  limiting  obligations  of  bank 
cashier's  bond  to  corporate  existence  of  bank  under  its  then  existing  char- 
ter; Cannell  v.  Crawford  Co.,  59  Pa.  St.  203,  whpre  tax  collector's  warrant 
was  issued  to  one  appointed  but  who  failed  to  qualify,  sureties  on  bond 
of  acting  collector  held  not  to  apply  to  sums  wrongfully  collected  by  the 
unqualified  collector;  King  Co.  v.  Ferry,  5  Wash.  564,  34  Am.  St.  Rep.  895, 
19  L.  R.  A.  508,  32  Pac.  544,  sureties  of  officer  appointed  for  limited  time 
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are  only  liable  for  his  official  acts  during  that  term ;  State  v.  Hill,  17  W.  Va. 
463^  arguendo. 

Distinguished  in  Westervelt  v.  Mohrenstecher,  76  Fed.  121,  40  U.  S.  App. 
221,  S4  L.  K.  A.  479,  office  of  cashier  of  a  national  bank  is  not  an  annual 
o£See,  and  his  sureties'  liability  continues  until  he  resigns  or  is  removed, 
or  successor  appointed ;  Tuly  v.  State,  1  Ind.  603,  as  not  applicable  where 
under  statute  school  commissioner  could  have  held  over  indefinitely  until 
the  election  of  his  successor;  Louisiana  State  Bank  v.  Ledoux,  3  La.  Ann. 
679,  holding  that  director's  resolution  confirming  various  corporate  offi- 
cers and  clerks  in  their  respective  situations  is  not  s,  reappointment  so  as 
to  dischai^  their  sureties;  Monteith  v.  Commonwealth,  15  Gratt.  185, 
holding  that  sureties  to  sheriff's  bond,  given  some  time  after  election,  but 
reciting  the  fact  and  date  and  term  of  election,  were  liable  for  the  whole 
term. 

Liability  of  sureties  on  successive  bonds.    Note,  10  Am.  St.  Bep.  857. 

Release  of  sureties  on  official  bond  by  legislative  extension  of  time. 
Note,  46  Am.  Bep.  408. 

Effect  on  sureties  of  legislative  alteration  of  duties  of  officer.    Note, 
98  Am.  Dec.  527. 

Liability  of  surety  for  default  after  expiration  of  term.    Note,  1  Ann, 
Gas.  888. 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omission 

of  other  officer.    Note,  2  Ann.  Gas.  170. 
Duration  of  liability  of  surety  on  official  bond  where  term  of  office  is 

extended  after  bond  is  executed. . .  Note,  13  Ann.  Gas.  1067.       * 

Laches  is  not  Inmiitable  to  goTemment;  so  failure  to  account  periodically 
hf  gartxnmieat  oAcer  does  not  release  bis  mrety. 

Approved  in  United  States  v.  Beebe,  180  U.  S.  345,  45  L.  Ed.  570,  21 
Sop.  Ct.  375,  holding  government  is  not  guilty  of  laches  in  waiting  five 
years  before  moving  to  set  aside  compromise  judgment;  Utah  Power  etc. 
Co.  ▼.  United  States,  230  Fed.  340,  holding  estoppel  did  not  apply  against 
United  States  to  validate  •  unauthorized  appropriation  of  public  lands : 
United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  649,  holding  knowledge  of 
fraud  in  obtaining  land,  acquired  incidentally  by  special  agent  of  land  office, 
not  imputable  to  United  States  so  as  to  start  limitations;  United  States  v. 
Lisk,  176  Fed.  888,  100  C.  C.  A.  355,  holding  United  States  not  responsible 
for  Diligence  of  internal  revenue  officer  in  losing  spirits  seized  for  non- 
payment of  tax;  United  States  v.  Spohrer,  175  Fed.  448,  holding  laches 
eould  not  be  pleaded  as  defense  in  suit  to  cancel  certificate  of  naturaliza- 
tion; United  States  v.  Campbell,  170  Fed.  318,  319,  95  C.  C.  A.  114,  apply- 
ing rule  in  action  on  official  bond  where  United  States  officer  continued 
in  office  after  knowledge  by  other  officers  of  his  defalcations;  Lewis  Pub. 
Co.  V.  Wyman,  168  Fed.  755,  holding  delay  for  several  years  in  passing 
on  application  to  admit  publication  as  second-class  mail,  while  temporary 
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permit  continued,  did  not  preyent  refusal  of  application;  United  States  v. 
Noojin,  155  Fed.  379,  holding  right  of  United  States  to  execution  ten  years 
after  judgment  not  barred  by  laches;  American  Bonding  Co.  v.  Spokane 
Building  etc.  Co.,  130  Fed.  740,  65  C.  C.  A.  121,  where  application  for 
fidelity  insurance  by  building  and  loan  society  stated  that  secretary  de- 
rived authority  from  board  of  trustees,  knowledge  on  part  of  president 
that  secretary  was  indebted  to  society  at  time  policy  issued  is  not  impu- 
table to  society  without  proof  of  knowledge  by  board,  so  as  to  constitute 
breach  of  warranty  that  secretary  was  not  indebted;  Christie  Street  Com. 
Co.  V.  United  States,  129  Fed.  509,  statements  made  by  departmental  offi- 
cers to  claimant  for  tax  alleged  to  have  been  paid  under  duress,  to  effect 
that  claim  had  been  certified  favorably,  do  not  estop  government,  so  as  to 
avoid  operation  of  limitations;  Pond  v.  United  States,  111  Fed.  996,  hold- 
ing Code  Civ.  Proc.  Cal.,  §  1502,  providing  for  presentation  of  claims 
against  estate  of  deceased,  is  not  applicable  to  action  by  United  States  in 
Federal  court  on  bond  of  an  officer;  Smith  v.  United  States,  5  Ariz.  64,  65, 
45  Pac.  343,  344,  applying  rule  in  action  on  bond  of  receiver  of  land  dis- 
trict; Stoeckle  v.  Lewis,  8  Del.  Ch.  165,  170,  38  Atl.  1062,  1063,  1064,  hold- 
ing sureties  on  tax  collector's  bond  not  released  by  failure  of  court  to 
obey  law  requiring  his  removal;  Terre  tlaute  etc.  R.  Co.  v.  State,  159  Ind. 
479,  65  N.  E.  416,  holding  since  repeal  of  2  Rev.  Stats.  1852,  p.  78,  §  224 
(Ind.),  providing  that  limitation  shall  not  bar  State,  a  plea  in  action  com- 
menced sixteen  years  thereafter  that  action  accrued  piore  than  six,  fifteen 
and  twenty  years  prior  to  commencement  of  action,  is  bad;  Gross  v.  Board 
etc.,  158  Ind.  537,  64  N.  E.  28,  holding  the  allowance  of  claim  of  county 
tre»surer  .by  board  of  commissioners  for  fees  in  addition  to  salary  pro- 
hibited by  Acts  1891,  p.  452,  §  135  (Ind.),  was  not  binding  on  county; 
Silver  v.  Indiana  State  Board,  35  Ind.  App.  462,  72  ^^.  E.  838,  applying 
xule  in  action  against  school  board  on  contract  for  school  books;  Ind. 
School  District  v.  Hubbard,  110  Iowa,  63,  81  N.  W.  243,  holding  where 
funds  in  the  hands  of  a  re-elected  treasurer  of  a  school  district  and  not 
produced  on  settlement  with  board  of  directors  before  approval  of  his  bond, 
under  Code  Iowa  1873,  §  690,  sureties  are  not  estopped  from  showing  defal- 
cation prior  to  execution  of  bond;  State  v.  United  States  Fidelity  etc.  Co., 
81  Kan.  667,  26  L.  K.  A.  (N.  S.)  865, 106  Pac.  1043,  holding  surety  of  State 
depositary  could  not  plead  there  was  illegal  agreement  between  State  and 
bank  as  to  term  of  deposit,  or  improper  action  of  bank  in  handling  de- 
posits; Ketterer  v.  Kentucky  State  Board  of  Control,  131  Ky.  295,  20 
L.  B.  A.  (N.  S.)  276,  115  S.  W.  202,  holding  State  not  liable  for  torts  of 
employees  against  inmates  of  asylum  committed  outside  scope  of  duties; 
State  V.  Jahraus,  117  La.  289,  116  Am.  St.  Bep.  208,  41  South.  «677,  hold- 
ing State  not  estopped  by  act  of  defaulting  officer;  Meyer  v.  Bichow,  133 
Lia.  982,  63  South.  489,  holding  surety  on  contractor's  bond  not  discharged 
by  loan  by  owner  to  contractor  independent  of  contract  price;  Chippewa 
Supervisors  v.  Bennett,  185  Mich.  565,  153  N.  W.  814,  holding  suit  by 
county  on  treasurer's  bond  not  affected  by  omissions  a£  other  officers; 
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Board  of  County  Commrs.  v.  Security  Bank,  75  Minn.  181,  77  N.  W.  817, 
holding  when  bank  being  indebted  to  county  became  insolvent  and  board 
of  county  commissioners  neglected  to  file  claim  of  county,  sureties  on  com- 
missioners'  bond  were  not  released;  State  v.  Excelsior  Powder  Mfg.  Co., 
259  Mo.  284,  169  S.  W.  275,  holding  laches  not  imputed  to  attorney  general 
in  not  commencing  action  to  abate  nuisance;  McCarter  v.  Lehigh  Valley  R. 
Co.,  78  N.  J.  Eq.  364,  79  Atl.  101,  holding  State  not  barred  by  laches  to 
sue  to  avoid  grant  made  by  riparian  commissioners  to  railroad  company; 
,    State  V.  Portland  General  Electric  Co.,  52  Or.  527,  95  Pac.  731,  holding 
,  State  not  estopped  from  collecting  tolls  under  canal  franchise  by  acquies- 
cing in  transfer  of  franchise  to  trans^ree  who  did  not  question  right  to 
tolls;  Lake  Co.  v.  Neilon,  44  Or.  20,  74  Pac.  214,  failure  of  tax  collector 
to  turn  over  collections  to  treasurer  every  thirty  days  as  required  by  law, 
not  presumptive  of  conversion;  State  v.  Chilton,  49  W.  Va.  457,  39  S.  E. 
614,  holding  practice  in  office  of  Secretary  of  State,  of  selling  State  books 
on  credit,  gives  no  warrant  for  such  sales ;  Myers  v.  Miller,  45  W.  Va.  616, 
31  S.  E.  983,  holding  sureties  on  official  bond  of  sheriff  are  subrogated  to 
position  of  State  when  required  to  make  gdod  default;  United  States  v. 
Van  Zandt,  11  Wheat.  187,  6  L.  Ed.  450,  failjire  to  recall  paymaster  for 
not  rendering  his  vouchers  for  more  than  six  months  as  required  by  law; 
Bank  of  United  States  v.  Dandridge,  12  Wheat.  81,  6  L.  Ed.  558,  if  a  regu- 
lation be  merely  directory,  deviation  from  it  ^cannot  be  taken  advantage  of 
by  third  persons ;  United  States  v.  NichoU,  12  Wheat.  509,  6  L.  Ed.  710, 
statute  requiring  treasury  officers  to  g^ve  new  sureties  while  allowed  to 
remain  in  office;  Do^  v.  Postmaster-general,  1  Pet.  325,  326,  7  L.  Ed.  163, 
failure  of  x>ostmaster-general  to  prosecute  a  defaulting  xx)stmaster  within 
time  prescribed ;  Sprigg  v.  Bank  of  Mount  Pleasant,  14  Pet.  207,  10  L.  Ed. 
422,  mere  delay  in  enforcing  bond,  unless  some  a^eement  has  been  made, 
injarious  to  the  interests  of  the  surety;  United  States  v.  Boyd,  15  Pet.  208,' 
10  L.  Ed.  718,  failure  of  receiver  of  public  moneys  to  make  quarterly  pay- 
ments r^uired  by  rules;  United  States  v.  Buchanan,  8  How.  106,  12  L.  Ed. 
1006,  holding  that  government  is  not  responsible  for  wrong  committed  by 
one  officer  on  another;  Gibbons  v.  United  States,  8  Wall.  274,  19  L.  Ed. 
454,  holding  government  not  liable  on  implied  assumpsit  for  torts  of  its 
officer  while  in  its  service,  and  apparently  for  its  benefit;  Cooke  v.  United 
States,  91  U.  S.  398,  28  L.  Ed.  243,  holding  that  where  treasury  notes  were 
purchased  for  retirement  before  maturity,  under  the  act  of  1866,  they  were 
not  deemed  retired  until  order  of  Secretary  of  Treasury  was,  or  ought  to 
have  been  given;  Hart  v.  United  States,  95  U.  S.  318,  24  L.  Ed.  480,  per- 
mitting distiller  to  remove  spirits  without  prepayment  of  tax;   United 
States  V.  Thompson,  ^8  U.  S.  489,  25  L.  Ed.  195,  holding  United  States  is 
not  bound  by  statute  of  limitations  of  any  State ;  Minturn  v.  United  States, 
106  U.  S.  444,  445,  27  L.  Ed.  210,  211,  1  Sup.  Ct.  408,  409,  permitting  pur- 
chaser to  withdraw  goods  sold  in  bond  without  paying  duties;  Robertson 
•  V.  Sichel,  127  U.  S.  515,  32  L.  Ed.  206,  8  Sup.  Ct.  1290,  holding  that  col- 
lector of  eufltoms  is  not  personally  liable  for  tort  committed  by  his  sub- 
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ordinates  when  not  personally  .connected  with  it;  United  States  v.  Dalles 
etc.  Road  Co.,  140  U.  S.  632,  35  L.  Ed.  571,  11  Sup.  Ct.  998,  holding  that 
defense  of  laches  cannot  be  set  up  against  government  in  suits  brought  to 
declare  lands  forfeited;  German  Bank  v.  United  States^  148  U.*S.  579,  37 
L.  Ed.  569,  13  Sup.  Ct.  705,  holding  government  cannot  be  held  liable  for 
amount  of  bonds  canceled  without  authority  of  law  by  register  of  treas- 
urer; United  States  v.  Verdier,  164  t.  S.  216,  219,  41  L.  Ed.  408,  409,  17 
Sup.  Ct.  43,  44,  holding  that  neglect  of  postmaster-general  to  adjust  post-* 
master's  account  was  no  bar  to  right  of  government  to  interest  on  balance 
found  due;  United  States  v.  Cutter,  2  Curt.  625,  Fed.  Cas.  14,911,  mis- 
appropriation by  navy  agent  of  public  moneys  paid  to  him  contrary  to 
law;  Postmaster-general  v.  Hunger,  2  Paine,  197,  Fed.  Cas.  11,309,  omis- 
sion of  postmaster-general  to  discharge  postmaster  in  arrears;  Locke  v. 
Postmaster-general,  3  Mason,  455,  Fed.  Cas.  8441,  neglect  of  postmaster- 
general  to  sue  for  balances  due  by  postmasters;  Postmaster-general  v. 
Reeder,  4  Wash.  C.  680,  Fed.  Cas.  11,311,  to  same  effect;  Rajrmond  v. 
United  States,  14  Blatchf.  52,  Fed.  Cas.  11,596,  neglect  of  Secretary  of 
Navy  to  arrest  and  prosecute  a  payhiaster  who  was  squandering  the  money 
in  his  hands ;  United  States  v.  Barnes,  24  Blatchf.  472,  31  Fed.  709,  failure 
of  government  to  prove  claim  against  bankrupt's  estate,  held  not  to  dis- 
chc^ge  assignee  from  personal  liability  when  he  distributed  the  assets  hav- 
ing knowledge  of  the  claim ;  Uiiited  States  v.  City  of  Alexandria,  4  Hughes, 
549,  19  Fed.  611,  holding  that  time  was  no  bar  to  an  action  to  compel  city 
of  Alexandria  to  specific  performance  of  contract  made  forty-five .  years 
before  suit  brought;  United  States  v.  Southern  etc.  Coal  etc.  Co.,  5  Mc- 
Crary,  573,  18  Fed.  279,  applying  rule  in  suit  to  set  aside  land  patents  on 
ground  of  fraud;  United  States  v.  Hosmer,  26  Fed.  Cas.  377,  failure  of 
assessor  to  obtain  mortgagee's  consent  prior  to  use  of  premises  as  distil- 
lery; United  States  v.  Mintum,  26  Fed.  Cas.  1273,  surety  on  importer's 
bond  not  discharged  because  goods  are  allowed  to  be  withdrawn  from  ware- 
house before  duties  are  paid;  United  States  v.  Potter,  27  Fed.  Cas.  604, 
holding  statute  authorizing  salary  of  an  officer  in  ifarears  to  be  withheld 
forms  no  part  of  contract  with  sureties;  United  States  v.  Wright,  28  Fed. 
Cas.  794,  extending  time  of  postmaster  to  settle  his  accounts;  Williams  v. 
Lyman,  88  Fed.  241,  holding  internal  revenue  collector's  negligence  in  not 
examining  his  deputy's  accounts,  would  not  release  the  deputy's  sureties; 
United  States  v.  Pine  etc.  Logging  Co.,  89  Fed.  917,  holding  government 
not  bound  by  its  timber  agent's  derelictions;  United  States  v.  Little  Miami 
etc.  R.  R.  Co.,  1  Fed.  701,  holding  in  action  against  a  corporation  for  taxes, 
statute  of  limitations  has  no  application;  United  Statc;^  v.  De  Visser,  10 
Fed.  652,  with  reference  to  operation  of  the  warehouse  act  of  1861,  as 
affecting  sureties  to  bond;  United  States  v.  Saylor,  31  Fed.  549,  holding 
that  sureties  on  postmaster's  bond  were  liable  for  rebate  received  by  him 
secretly  from  landlord  of  office,  and  for  rent  of  newspaper  stand  sublet, 
^though  no  claim  had  been  made  by  the  inspectors;  United  States  v. 
Adams^  54  Fed.  116^  failure  of  government  to  present  claim  against  estate 


135  UNITED  STATES  v.  KIRKPATRICK.    9  Wheat.  720-738 

of  deceased  marshal ;  Meads  v.  United  States,  81  Fed.  688,  54  U.  S.  App. 
150,  holding  that  department  regulations  of  land  office  cannot  enlarge  or 
restrict  liability  of  an  officer  on  his  bond;  State  v.  Brewer,  64  Ala.  298, 
holding  estoppels  against  State  cannot  arise  from  lacties  of  its  officers; 
Hill  y.  State,  23  Ark.  610,  holding  that  statute  of  nondaim  barred  State 
as  to  claim  against  estate  oh  decedent ;  Ex  parte  Christian,  23  Ark.  642, 
W3,  failure  to  require  settlement  from  collector  prior  to  his  becoming  in- 
solvent; Woodruff  V.  Berry,  40  Ark.  260,  holding  State  is  not  responsible 
for  acts  of  board  of  commissioners  in  letting  contract  for  public  printing 
without  proper  advertisement ;  Pickermg  v.  Day,  3  Houst.  536,  95  Am.  Dec. 
308,  s.  c,  2  Del.  Ch.  377,  holding  that  collector  of  internal  revenue  was  not 
boand  to  discharge  deputy  collector  on  discovery  of  his  defalcation,  and 
that  his  failure  to  do  so  did  not  relieve  sureties  on  deputy's  bond,  s.  c, 
2  Del.  Ch.  383,  holding  that  provisions  in  statutes  for  taking  official  bonds 
ve  not  conditions  prepedent  to  exercise  of  office  unless  expressed  to  be 
sach;  Sparks  v.  Farmers'  Bank,  3  Del.  Ch.  303,  holding  surety  on  bank 
cashier's  bond  continues  as  long  as  he  holds  office  by  virtue  of  his  appoint- 
ment, notwithstanding  his  annual  election;  State  v.  Smith,  16  Fla.  188, 
n^lect  of  Governor  to  remove  collector;  Mutual  L.  &  B.  Assn.  v.  Price, 
16  Fla.  212,  26  Am.  Bep.  705,  failure  of  officers  of  corporation  to  have 
periodical  examinations  of  treasurer's  accounts;  Bond  v.  Central /Bank, 

2  6a.  108,  holding  certain  ^rpvisioas  in  bank  charter  fixing  limit  to  loans 
to  any  one  person  only  directory;  Stern  v.  People,  102  111.  550,  holding 
failure  of  county  board  to  remove  county  treasurer  for  refusing  to  make 
report  of  his  receipts  did  not  release  his  sureties ;  Kindle  v.  State,  7  Blackf . 
5^,  holding  county  treasurer's  sureties  not  discharged  by  change  of  law 
extending  time  of  county  treasurer  for  making  settlements  and  payments; 
Boone  Co.  v.  Jones,  54  Iowa,  703,  2  N.  W.  990,  holding  that  lack  of  record 
of  approval  of  bond,  as  required  by  statute,  did  not  affect  its  validity; 
Commonwealth  v.  Preston,  5  T.  B.  Mon.  589,  neglect  of  County  Court  to 
compel  guardian  to  render  inventory  and  make  settlement ;  Bonta  v.  Mercer 
County  Court,  7  Bush  (Ky.),  579, failure  of  County  Court  to  appoint  com- 
missioner to  settle  sheriff's  accounts;  Louisiana  State  Bank  v,  .Ledoux, 

3  La.  Ann.  685,  refusal  of  bank  to  prosecute  an  official,  and  Refining  sure- 
ties' duty  in  such  cases;  State  v.  Dunn,  11  La.  Ann.  551,  delay  in  giving 
a  sheriff's  bond  until  after  the  time  required  by  law  and  failure  of  the 
auditor  to  require  proceedings  to  be  instituted  for  former  default;  Bass 
V.  State,  34  La.  Ann.  502,  holding  riparian  owner  cannot  make  State  liable 
for  damages  on  account  of  levee  over  which  State  has  exclusive  power  by 
reason  of  neglect  of  its  board  of  engineers;  Read  v.  Cutts,  7  Me.  193,  22 
Am.  Dec.  190,  holding  that  grantee  of  payment  by  a  time  fixed  of  pre- 
existing debt  was  not  discharged  by  forbearance  in  suing;  Inhabitants  of 
Farmington  v.  Stanley,  60  Me.  476,  failure  of  selectmen  to  examine  Re- 
counts of  t»wn  treasurer;  Young  v.- State,  7  Gill  &  J.  263,  in  general  dis- 
cussion of  variations  in  bond  and  its  attestations  from  prescribed  forms 
as  immaterial  in  affecting  ita  validity;  dissenting  opinion  in  Milbum  v* 
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State,  1  Md.  19,  majority  holding  that  if  sureties  to  bond  of  collector  of 
taxes  which  reqnired  approval  could  show  it  had  not  been  approved  they 
are  not  bound;  MpShane  v.  Howard  Bank,  73  Md.  156,  10  L.  B.  A.  557, 
20  Atl.  780,  bank  failed  to  notify  sureties  of  cashier's  indebtedness;  Am- 
herst Bank  v.  Root,  2  Met.  541,  and  Lieberman  v.  First  Nat.  Bank,  40  Atl. 
384,  laches  of  directors  in  examining  into  the  affairs  of  the  bank  as  re- 
quired by  the  by-laws  does  not  release  sureties  of  bank  officer;  Tapley  v. 
Martin,  116  Mass.  278,  commission  of  previous  frauds  by  cashier  on  the 
bank,  if  unknown  to  the  officers  of  the  bank;  Murdock  Grate  Co.  v.  Com- 
monwealth, 152  Mass.  32,  8  L.  B.  A.I02,  24  N.  E.  856,  l^tate  cannot  be  held 
liable  for  a  tort  committed  by  its  servants ;  Detroit  v.  Weber,  26  Mich.  290, 
failure  to  observe  the  provisions  of  an  ordinance  requiring  monthly  exami- 
nation of  accounts  of  city  treasurer;  Ellis  v.  Board,  107  Mich.  537,  65 
N.  W.  579,  holding  that  rule  of  nonrecovery  of  money  paid  under  mistake, 
of  law  did  not  apply  to  illegal  payments  by  ministerial  officers  of  public 
money  to  public  officers;  Clements  v.  Anderson,  46  Miss.  598,  holding  that 
rule  as  to  laches  was  confined  to  government  and  State,  and  that  statute 
of  limitations  ran  against  county;  Board  of  Commrs.  v.  Security  Bank, 
77  Nf  W.  817,  holding  sureties  on  bank's  bond  to  county  not  released  by 
failure  of  county  to  file  its  claim  against  the  bank  after  it  became  insol- 
vent; Parks  V.  State,  7  Mo.  196,  delay  in  bringing  suit  on  collector's  bond 
for  several  years  after  default;  State  v.  Atherton,  40  Mo.  217,  negligence 
of  directors  and  cashier  in  counting  cash;  State  v.  Roberts,  68  Mo.  237, 
30  Am.  Bep.  791,  holding  that  sureties  to  county  collector's  bond  were 
released  by  statute  extending  tinie  for  his  annual  settlements  and  that  doc- 
trine of  laches  did  not  apply;  Chew  v.  EUingwood,  86  Mo.  273,  56  Am.  Bep. 
435,  holding  sureties  of  bank  bookkeeper  responsible  for  his  defalcations 
though  made  with  consent  of  cashier  and  negligence  of  directors;  Morris 
Canal  v.  Van  Vorst,  21  N.  J.  L.  117,  holding  that  statutory  directions  that 
agents  shall  account  are  for  security  of  the  government,  but  constitute  no 
part  of  the  contract  with  the  surety;  Newark  v.  Stout,  52  N.  J.  L.  49,  18 
Atl.  948,  holding  that  statutes,  by-laws  and  ordinances  making  it  duty  of 
certain  officers  to  supervise  accounts  were  not  for  benefit  of  sureties  to 
an  official's  bond;  People  v.  Russell,  4  Wend.  575,  holding  omission  of 
comptroller  for  eight  years  to  prosecute  bond  of*  commissioner  of  loans, 
no  defense  to  surety;  Seymour  v.  Van  Slyck,  8  Wend.  422,  holding  that 
omission  to  notify  indorsers  of  nonpayment  of  note  did  not  discharge  their 
liability;  Albany  Dutch  Church  v.  Vedder,  14  Wend.  171,  failure  to  observe 
by-law  requiring  treasui'er  of  corporation  to  account  every  six  months; 
In  re  Election  of  Directors,  19  Wend.  143,  holding  that  an  election  of 
directors  will  not  be  set  aside  because  inspectors  were  not  sworn  in  form 
prescribed  by  statute;  Neimcewicz  v.  Gahn,  3  Paige,  619,  holding  where 
wife  mortgages  her  estate  for  benefit  of  her  husband  she  is  entitled  to 
privilege  of  surety,  and  if  mortgagee  takes  husband's  note  for  interest  in 
arrears,  the  mortgaged  property  is  pro  tanto  released;  Looney  v.  Hughes, 
26  N.  T.  519,  522,  holding  a  statute  requiring  a  county  treasurer  to  issue 
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) 
a  warrant  against  a  delinquent  town  collector  merely  directory,  and  delay 
did  not  release  the  sureties;  People  v.  Stephens,  71  N.  Y.  560,  construing 
certain  State  contracts;  State  Bank  v.  Locke  and  Trotter,  4  Dev.  548,  hold- 
ing that  one  who  is  a  surety  by  obligation  cannot  avail  himself  of  laches 
by  the  creditor,  certainly  at  law  and  probably  also  in  equity;  Lee  v.  Stur- 
ges,  46  Ohio  St.  176,  2  L.  B.  A.  664,  19  N.  E.  571,  one  construction  by  tax 
officers  of  tax  law  does  not  estop  succeeding  officers  from  claiming  a  dif- 
ferent construction ;  Commonwealth  v.  Baldwin,  1  Watts,  55,  26  Am.  Dec. 
34,  holding  that  lien  of  judgment  in  favor  of  State  is  not  lost  by  lapse  of 
time;  Haehnlen  v.  Commonwealth,  13  Pa.  St.  618,  58  Am.  Dec.  503,  hold- 
ing that  rights  of  State  cannot  be  lost  by  failure  of  State  treasurer  to 
deduct  certain  disallowed  contingent  expenses  from  salary  of  surveyor- 
general;  Conmionwealth-v.  Brice,  22  Pa.  St.  214,  60  Am.  Dec.  80,  holding  that 
role  of  laches  applies  to  county  as  well  as  State  officers ;  County  v.  Common- 
wealth, 36  Pa.  St.  536,  holding' that  county  is  not  reUeved  of  its  liability 
for  State  taxes  because  of  neglect  of  State  treasurer  in  charging  county 
at  proper  time;  Pittsburg  etc,  R.  R.  Co.  v.  Schaeffer,  59  Pa.  St.  356,  hold- 
ing sureties  of  railway  cashier's  bond  not  di;scharged  for  failure  to  notify 
default  in  observing  rules  for  three  months ;  Commissioners  v.  Philadelphia 
County,  157  Pa.  St.  547,  27  Atl.  550,  holding  commonwealth  not  entitled 
to  gain  and  charge  interest  for  the  delay  of  its  officers;  Commissioners  v. 
Philadelphia,  157  Pa.  St.  569,  570,  571,  573,  as  sustaining  ruling  that  if 
failure  of  city  treasurer  to  assess  and  pay  over  tax  was  not  same  as  failure 
of  the  city  it  cannot  be  held  liable ;  Erwin  v.  Davenport,  9  Heisk.  47,  hold- 
ing that  railroad  receivers  are  not  responsible  for  misfeasance  or  nonfeas- 
ance of  subagents  properly  employed  by  them;  State  v.  Ward,  9  Heisk. 
121,  holding  that  lessees  of  convict  labor  had  no  claim  against  State  for 
loss  by  reason  of  pardon  of  convicts  by  the  Governor;  Strong  v.  Stewart, 
9  Heisk.  148,  holding  that  where  by  custom  of  trade  an  agent  is  allowed 
to  appoint  subagent,  he  is  not  responsible  for  acts  or  omissions  of  sub- 
agent,  who  is  directly  responsible  to  principal  for  his  neglect;  Levasser  v. 
Washburn,  11  Gratt.  577,  holding  that  title  by  adverse  possession,  though 
eonunenced  against  true  owner,  did  not  run  against  State,  to  whom  land 
became  forfeited;  Commonwealth  v.  Holmes,  25  Gratt.  775,  776,  778,  hold- 
ing that  legislation  subsequent  to  tax  collector's  bond  did  not  release  sure- 
ties, being  merely  directory,  and  that  as  to  laws  attempting  to  impose  new 
duties  on  principal,  bond  should  be  held  good  to  extent  of  duties  lawfully 
covered  by  it;  Richmond  etc.  R.  R.  Co.  v.  Kasey,  30  Gratt.  229,  230,  hold- 
ing sureties  to  bond  of  general  freight  and  ticket  agent  bound,  notwith- 
standing he  failed  to  settle  his  accounts  promptly,  and  gave  credit  contrary 
to  orders;  Loving  v.  Auditor,  76  Va.  950,  holding  that  failure  to  certify 
and  countersign  drafts  drawn  by  general  agent  of  the  penitentiary  did  not 
affect  liability  of  sureties  of  agent's  bond;  Crawn  v.  Commonwealth,  84 
Va.  286,  287,  10  Am.  St.  Rep.  842,  843,  4  S.  E.  724,  holding  failure  to  re- 
quire prompt  settlement  of  county  treasurer's  balances  did  not  affect  his 
sureties;  Hoge  v.  Brookover,  28  W.  Va.  310,  in  diseuseion  of  question 
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whether  judgmenf  in  favor  of  the  State  was  affected  by  law  requiring 
judgment  to  be  docketed  in  order  to  preserve  them  as  against  purchasers 
of  iJroperty,  no  decision;  Myers  v.  Miller,  31  S.  E.  983,  holding  sureties  on 
official  bond  entitled  to  be  subrogated  to  the  position  of  the  State;  Cecil 
V.  Clark,  44  W.  Va.  676,  30  S.  E.  222,  whether  State  is  bound  by  estoppel. 
Distinguished  in  Chesapeake  &  Delaware  Canal  Co.  v.  United  States,  223 
Fed.  933,  L.  R.  A.  1916B,  734,  139  C.  C.  A.  406,  holding  presumption  of 
payment  after  twenty  years  applied  as  against  United  States;  Lieberman 
v.  First  Nat.  Bank,  8  Del.  Ch.  245,  40  Atl.  384,  holding  neglect  of  bank 
officers  to  examine  books  and  discover  defalcations  of  paying  teller  did 
not  relieve  sureties  on  teller's  bond;  Badeau  v.  United  States,  130  U.  S. 
452,  32  L.  Ed.  1001,  9  Sup.  Ct.  583,  holding  that  money  paid  as  salary  to 
officer  whose  name  has  been  placed  on  retired  list' in  apparent  compliance 
wfth  provisions  of  law  cannot  be  recovered  back  "by  the  United  States; 
Boone  Co.  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323,  11 
^up.  Ct.  690,  holding  rule  did  not  apply  to  a  county;  United  States  v.  Beebe, 
4  McCrary,  13,  17  Fed.  38,  holding  that  in  equity  lapse  of  time  may  bar 
a  suit  by  the  government  under  certain  circumstances;  United  States  v. 
De  Visser,  10  Fed,  652,  holding  that  effect  of  warehouse  act  of  1861  was 
not  directory  merely,  but  cut  off  the  right  of  the  sureties  to  pay  debt  and 
take  x>ossession  of  goods  at  the  end  of  three  years;  s.  c,  p.  659,  holding 
that  postponement  of  a  sale  of  goods  under  warehouse  act  at  request  of 
purchaser  by  order  of  the  Secretary  of  Treasury,  was  not  merely  laches,  but 
discharged  sureties;  Church  of  Christ  v.  Latter  Day  Saints,  71  Fed.  251, 
36  U.  S.  App.  379,  holding  that  laches  was  bar  to  bringing  of  suit  to  obtain 
possession  of  real  estate  by  rival  church  sects;  McHaney  v,  Crabtree,  6 
T.  B.  Mon.  107,  108,  holding  question  of  laches  not  really  considered  in 
principal  case ;  Mayor  v.  Blache,  6  La.  517,  holding  that  sureties'  of  new 
bond  could  not  plead  laches  in  not  calling  city  treasurer  to  account  for 
defalcations  of  past  year;  Hayden  v.  Agent,  1  Sand.  Ch.  197,  holding  that 
laches  of  State  officer  which  occasion  loss  to  an  individual,  are  to  be  borne 
by  the  State;  Porter  v.  Commonwealth,  17  Pa.  St.  18,  holding  doctrine  of 
laches  cannot  be  extended  so  as  to  charge  county  treasurer  who  has  fur- 
nished his  account  in  due  time  with  interest;  Commonwealth  v.  Philadel- 
phia, 157  Pa.  St.  577,  578,  27  Atl.  668,  559,  holding  that  though  rights  of 
commonwealth  cannot  be  lost  by  neglect  of  its  agent,  this  does  not  extend 
to  penalties  which  cannot  in  such  case  be  recovered.  ■ 

The  maxim  **  Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 

147,  149,  152. 
Stale  claim  as  defense  against  State.    Note,  2  Am.  St.  Rep..  798. 
Running  of  limitations  against  government.    Note,  8  E.  R.  0.  179. 
Effect  on  surety's  liability  of  delay  in  prosecuting  official.    Note,  6 

Am.  Dec.  281. 
Dischai^  of  surety  on  fidelity  bond  by  failure  of  employer  to  notify 

surety  of  delinquency  of  employee.    Note,  11  Ann.  Caf.  1085* 
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If  debtor  omits  to  make  appropriation  of  payments,  creditor  may  make 
it;  if  both  omit  It,  law  will  apply  payments  as  seems  Jnst.  In  cases  of  long 
and  nmnlng  accounts  wltk  (tfily  occasional  balances,  payments  applied  to  ez- 
tinj^nisih  debts  according  to  priority. 

Approved  in  Colnmbia  Digger  Co.  v.  Rector,  215  Fed.  629,  632,  holding 
sureties  on  contractor's  bond  for  public  improvements  were  entitled  to 
have  payments  for  work  applied  as  made  to  bills  for  materials,  and  mate- 
rialmen who  received  payments  knowing  their  source  were  not  bona  fide 
purchasers,  but  bound  to  apply  pavments  to  debt  of  contractors  for  mate- 
rials on  that  particular  work ;  In  re  Hawks,  204  Fed.  315,  holding  payment  i 
applied  to  oldest  debt;  Estate  of  Ramsay  v.  People,  197  111.  592,  90  Am. 
St.  Ecp.  188,  64. N.  E.  555,  holding  delay  of  State  in  commencing  action 
against  bondsmen  of  warden  of  State  *s  prison  did  not  bar  action ;  Tolerton 
etc-  Co.  V.  Roberts,  115  Iowa,  476,  91  Am.  St.  Rep.  172,  88  N.  W.  966,  hold- 
ing where  several  notes  are  secured  by  chattel  mortgage  and  personal 
security  on  note  first  maturing,  mortgagee  is  not  required  to  lirst  apply 
proceeds  of  foreclosure  sale  to  first  note;  Board  of  County  Commrs.  v. 
Dickey,  86  Minn.  342,  90  N.  W.  779,  holding  fact  that  county  attorney 
advised  board  of  commissioners  that  certain  fees  belonged  to  the  clerk, 
and  that  commissioners  acquiesced  in  such  advice,  did  not  estop  county 
from  collecting  same  by  suit ;  Jackson  v.  Moore,  39  Okl.  236,  134  Pac.  1115, 
disapproving  instruction  that  debtor  must  apply  payment  t»  debt  most 
burdensome  to  debtor;  Carson  v.  Cook  County  Liquor  Co.,  37  Qkl.  16,  Ann. 
Gas.  1915B,  695,  130  Pac.  304,  holding  direction  made  prior  to  pa3niient 
determined  application  when  made;  Page  v.  Patton,  5  Pet.  310,  8  L.  Ed. 
137,  holding  administrator  having  secured  claim  against  estate,  not  de- 
prived of  right  to  resort  to  security,  by  receipt  of  general  assets  as  admin- 
istrator; Jones  V.  United  States,  7  How.  691,  692,  12  L.  Ed.  874,  holding 
that  running  account  kept  l?y  government  with  postmaster  amounts  to 
election  by  creditor  to  apply  payments  as  made  to  extinguishment  of  pre- 
ceding balances;  National  B^nk  v.  Mechanics'  National  Bank,  94  U.  S.  439, 
24  L.  Ed.  178,  holding  no  appropriation  by  debtor  br  creditor  could  be 
made  after  controversy  had  arisen ;  Boody  v.  United  States,  1  Wood:  &  M. 
168,  169,  Fed.  Cas.  1636,  holding  that  principle  applied  to  payments  on 
an  open  and  running  account  of  a  postmaster;  The  Pioneer,  Deady,  81, 
Fed.  Cas.  11,177,  applying  rule  in  action  for  wages  where  there  was  run- 
ninjz:  account ;  Gass  v.  Stinson^'  3  Sumn.  112,  Fed.  Cas.  5262,  applying  rule 
to  settlement  of  running  account  between  principal  aiid  agent;  United 
States  V.  Kershner,  1  Bond,  438,  Fed.  Cas.  15,527,  applying  rule  in  settle- 
ment of  a  postmaster's  account;  Leef  v.  Goodwin,  Taney,  462,  Fed.  Cas. 
8207,  as  rule  to  be  followed  in  settlement  of  running  account  of  ships'  car- 
penters for  repairs  to  several  vessels;  Postmaster-general  v.  Norvell,  Gilp. 
133,  Fed.  Cas.  11,310,  holding  that  law  which  limits  suits  against  sureties 
of  postmaster  to  two  years  after  default  of  principal  does  not  operate  in 
cases  of  balances  unpaid  at  end  of  quarter  subsequently  liquidated  by 
receipts  of  succeeding  one;  United  States  v.  Bradbury,  2  Ware,  148,  Fed. 
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Cas.  14,635,  applying  rule  in  settlement  of  a  postmaster's  account;  Maybe 
y.  Stronse,  6  Sawy.  215,  5  Fed.  494,  holding  that  money  paid  on  account 
may  be  applied  in  payment  of  excess  interest  over  rate  allowed  to  be  re- 
covered by  law  when  not  actually  prohibited  by  law?  Rickerson  R.  M.  Co. 
V.  Farrell  F.  &  M.  Co.,  75  Fed.  562,  43  U.  S.  App.  462,  holding  that  burden 
of  proving,  that  payments  on  an  open,  running  account  had  not  been  applied 
to  oldest  items,  lay  strongly  on  creditor;  Callahan  v.  Boazman,  21  Ala.  249, 
251,  affirming  creditor's  right  to  apply  credit  of  cotton  first  to  unsecured 
account  when  cotton  was  delivered  and  price  ascertained ;  Lazarus  v.  Freid- 
heim,  51  Ark.  378,  11  S.  W.  521,  where  creditor  appropriates  payments  to 
running  account,  law  will  apply  them  to  items  in  order  of  date ;  Dunning- 
ton  V.  Kirk,  57  Ark.  598,  22  S.  W.  431,  holding  that  a  running  account, 
composed  of  items  some  secured,  some  not,  is  so  far  one  that  creditor  can- 
not appropriate  payments  on  general  account,  they  will  be  applied  by  law 
in  order  of  priority;  Fairchild  v.  Holly,  10  Conn.  179,  holding  application 
Of  payments  on  running  account  of  copartnership  not  affected  by  with- 
drawal of  partner;  s.  c,  p.  184,  in  dissenting  opinion,  that  court  would 
make  application  according  to  its  own  notions  of  justice ;  Norton  v.  Plumb, 
14  Conn.  517,  in  adjudicating  rights  of  indorser  of  three  promissory  notes 
to  appropriate  note  given  as  collateral  security;  Stamford  Bank  v.  Bene- 
dict, 15  Conn.  443,  holding  that  where  both  parties  had  failed  to  appropri- 
ate, the  cou^t  should  direct  the  application  so  as  to  do  equity;  Chester  v. 
Wheelwright,  15  Conn.  567,  holding  that-  where  payments  were  made  on 
account  of  a  debt  partly  secured  by  mortgage,  they  should  be  appropriated 
to  the  unsecured  portion;  Randall  v.  Parramore,  1  Fla.  428,  adding  to  rul- 
ing that  law  will  distribute  the  payments,  provided  there  are  no  other  par- 
ties interested ;  Home  v.  Planters '  Bank,  32  Ga.  12,  in  discussing  equitable 
rule  of  appropriation  as  contrasted  with  civil  law;  Russell  v.  Metzgar,  2 
Ind,  352,  holding  in  case  of  judicial  sales  proceeds  will  be  applied  by  court 
pro  rata  to  the  debts  for  which  sales  are  made;  Miller  v.  County  of  Ma- 
coupin, 2  Gilm.  52,  holding  that  stating  of  annual  balances  did  not  appor- 
tion an  officer's  liabilities  among  sureties  for  the  respective  years  of  his 
term  of  office ;  Koch  v.  Roth,  150  111.  226,  37  N.  E.  321,  sustaining  vendor  'a 
application  of  payment  of  purchase  money  for  personal  and  real  property 
in  absence  of  any  direction  by  the  purchaser;  Allen  v.  Brown,  39  Iowa,  332, 
holding  that  a  credit  at  bank  at  any  one  time  wiped  out  all  the  debits, 
according  to  priority  of  time;  lUsly  v.  Grayson,  105  Iowa,  687,  75  N,  W. 
518,  applying  payments  to  unsecured  indebtedness ;  King  v.  Sutton,  42  Kan. 
603,  22  Pac.  696,  sustaining  appropriation  of  proceeds  of  realization  of 
security  by  creditor;  Helm  v.  Commonwealth,  79  Ky.  69,  holding  in  settle- 
ment of  a  sheriff's  accounts  if  no  presumption  arises,  law  must  make  the 
application  and  it  will  be  presumed  that  sheriff  did  his  duty;  McKenzie 
V.  Nevius,  22  Me.  148,  38  Am.  Dec.  297,  holding  that  when  there  are  fre- 
quent settlements  of  account  and  balances  carried  forward,  credits  will, 
in  absence  of  special  appropriation,  go  to  extinguish  oldcist  charges;  Mili- 
ken  V.  TuftSy  31  Me.  500,  applying  rule  of  appropriation  to  oldest  debt; 
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McTavish  ▼.  Carroll,  1  Md.  Ch.  164,  where,  in  distribution  made  by  the 
court,  payments  were  applied  first  to  satisfaction  of  mortgage  debt  as 
being  most  equitable;  Neidig  v.  Whiteford,  29  Md.  18*3^  holding  that  appro- 
priation of  payments,  when  made  by  law,  were  to  earliest  and  usually  most 
onerous  debt;  Hersey  v.  Bennett,  28  Minn.  91,  41  Am.  Rep.  275,  9  N.  W. 
593,  holding  where  aggregate  of  payments  on  running  account  exceeded 
amount  due  at  date  of  purchase  of  real  estate  by  debtor  in  his  wife 's  name, 
the  creditor  could  not  complain;  Wooten  v.  Buchanan,  49  Miss.  389,  "hold- 
ing that  where  several  mortgage  notes  were  all  due,  proceeds  of  sale  should 
be  applied  ratably  to  all ;  Draff  en  v.  City  of  Boonville,  8  Mo.  398,  holding 
that  payments  made  by  tax  collector  on  generar  account  in  his  second  year, 
before  being  charged  with  taxes  for  second  year,  should  be  applied  to 
extinguish  indebtedness  on  first  year's  collection;  Benny  v.  Rhodes,  18 
Mo.  153,  59  Am.  Dec.  297,  holding  payment  on  general  account  by  factor 
for  sale  on  commission,  would  not,  in  absence  of  special  appropriation,  be 
applied  in  payment  of  consignment  of  goods  tortiously  delivered  by  factor 
to  third  party;  Goetz  v.  Piel,  26  Mo.  App.  642,  discussing  varying  views 
as  to  proper  mode  of  application  by  court,  holding  it  should  be  to  discharge 
oldest  item  of  debt ;  State  v.  Hill,  47  Neb.  517,  66  N.  W.  553,  holding,  in 
an  action  on  State  treasurer's  bond,  an  instruction  that  parties  were  bound 
by  agreement  between  one  of  them  and  bank  where  funds  were  deposited 
as  to  disposal  df  withdrawals,  not  in  accordance  with  rule  of  principal 
case;  Caldwell  v.  Wentworth,  14  N.  H.  436,  holding  if  pa3nnent  on  account 
made  by  a  purchasing  agent  were  directed  by  him  to  be  applied  in  dis- 
charge of  any  particular  item,  vendor  bqund  so  to  apply  themj  Oliver  v. 
Phelps,  20  N.  J.  L.  197,  sustaining  instruction  that  a  creditor  to  whom 
other  claims  besides  rent  were  owing  had  right  to  apply  check  paid  gen- 
endly  to  other  claims;  Pattison  v.  Hull,  9  Cow.  771,  773,  exhaustive  dis- 
cussion of  rules  governing  court  in  appropriating  general  payments;  Sey- 
mour V.  Van  Slyck,  8  Wend.  417,  418,  holding  payment  agreeing  in  amount 
with  particular  debit  but  placed  to  general  credit  was  intended  in  pay- 
ment of  that  debit;  Web  v.  Dickinson,  11  Wend.  64,  holding  where  goods 
were  obtained  from  merchant  of  greater  amount  than  that  for  which  guar- 
anty was  given,  a  payment  on  account  greater  than  guaranty  discharged 
guarantor;  Stone  v.  Seymour,  15  Wend.  24,  32,  36,  41,  holding  intention 
of  debtor  might  be  inferred  from  circumstances  and  appropriations  made 
accordingly;  Allen  v.  Culver,  3  Denio,  290,  293,  holding,  where  landlord 
was  also  factor,  for  sale  of  tenant's  goods,  and  rent  was  charged  in  their 
running  account  as  it  fell  due,  this  was  an  appropriation  of  credits  to 
pa3rment  of  rents  then  due  and  payable ;  Thompson  v.  St.  Nicholas  National 
Bank,  113  N.  Y.  333,  21  N.  E.  58,  holding  that  deposits  to  bank  account 
could  be  properly  applied  to  extinguish  contra  balance  on  the  day  of 
deposit  instead  of  indebtedness  created  by  payment  of  •certified  checks; 
State  V.  Chadwick,  10  Or.  431,  in  suit  for  accounting  all  pa3anents  must 
be  accounted  for;  Patterson  v.  Bank,  26  Or.  521,  38  Pac.  820,  holding  in 
running  account  at  bank,  payments  were  properly  applied  in  extinguish- 
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ing  oldest  debits;  Garrett's  Appeal,  100  Pa.  St.  602^ holding  where  (creditor 
claimed  for  rent  and  other  debts,  and  issued  warrant  of  distress  for  rent, 
he  thereby  applied  the  credits  in  his  hands  on  other  debts ;  State  v.  Spar- 
tanburg etc.  R.  R.  Cb.f  8  S.  C.  165,  applying  proceeds  of  sale  of  mortgaged 
property,  between  holders  of  coui)ons  past  due  and  owners  of  bonds  though 
not  then  due ;  Blackmore  v.  Gra;iberry,  98  Tenn.  282,  39  S.  W.  230,  holding 
that  current  of  authority  was  to  apply  pa3nnents  in  discharge  of  debts 
according  to  priority;  Robinson  v.  Doolittle,  12  Vt.  249,  holding,  if  no 
application  is  directed  by  debtor,  its  intended  application  may  often  be 
inferred  from  circumstances;  dissenting  opinion  in  Emery  v.  Tiehout,  13 
Vt.  20,  in  majority  holding  that  payments  are  to  be  applied  according  to 
understanding  of  parties  when  that  is  ascertainable;  Shedd  v.  Wilson,  27 
Vt.  482,  appropriating  payments  on  current  account  in  order  of  priority; 
Morgan  v.  Tarbell,  28  Vt.  503,  ^ere  partner  was  admitted  to  firm,  pay- 
ments thereafter  made  by  creditor  were  applicable  generally  on  his  current 
account  to  items  both  before  and  after  new  partner's  admission;  iSmith 
V.  Lloyd,  11  Leigh,  517,  87  Am.  Dec.  622,  court  will  distribute  payments 
according  to  justice  of  each  case;  Norris  v.  Beaty,  6  W.  Va.  482,  483,  484, 
restating  principles  by  which  court  should  be  governed  in  appropriating 
pa3nnents. 

Distinguished  in  In  re  A.  O.  Brown  &  Co.,  189  Fed.  434,  holding  where 
tnistee  deposits  trust  funds  with  his  own,  there  was  no  presumption  that 
first  funds  drawn  out  were  first  deposited;  First  Nat.  Bank  v.  National 
Surety  Co.,  130  Fed.  405,  66  L.  R.  A.  777,  64  C.  C.  A.  601,  where  surety 
company  gave  bank  bond  against  loss  by  dishonest  employees  for  one  year, 
and  bookkeeper  falsely  increased  depositor's  balance,  so  that  he  overdrew, 
where  before  bookkeeper's  employment  dex)osits  exceeded  checks,  surety 
not  liable;  Myers  v.  United  States,  1  McLean,  497,  Fed.  Cas.  9996,  and 
United  States  v.  Linn,  2  McLean,  504,  Fed.  Cas.  15,606,  holding  that  as 
between  different  sets  of  sureties  the  government  could  not  appropriate 
moneys  received  and  paid  over  by  a  receiver  subsequent  to  date  of  bond 
in  discharge  of  a  balance  due  from  him  before  date  of  that  bond;  Schuel- 
enburg  v.  Martin,  1  McCrary,  351,  2  Fed.  750,  where  earlier  items  are 
secured  and  later  unsecured,  general  payments  might  be  applied  to  unse- 
cured  debt;  Pickering  v.  Day,  3  Houst.  538,  95  Am.  Dec.  810,  as  to  appro- 
priations when  not  made  by  parties,  they  should  be  made  as  the  law 
directs,  not  according  to  the  mw's  own  notions  of  justice;  s.  c,  2  Del.  Ch. 
366,  as  not  applicable  as  between  sureties  on  different  and  successive  official 
bonds  of  the  same  officer;  Randall  v.  Pettes,  12  Fla.  535,  holding  deposits 
in  a  bank  to  account  of  depositor  cannot  be  considered  as  appropriated 
to  pay  notes  owing  to  the  bank ;  Seymour  v.  Van  Slyck,  8  Wend.  420,  hold- 
ing that  rule  of  appropriation  to  oldest  item  should  not  apply  when  there 
had  been  a  chang.e  of  the  payer 's  sureties  in  the  interval. 

Application  of  payments.    Note,  96  Am.  St.  Bep.  55,  63,  73. 

Appropriation  of  payments  cannot  be  made  by  either  party  after  con- 
troveisy  has  arisen. 
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Approved  in  Amerioau  Woolen  Co.  v.  Maaget,  86  Oonn.  245,  Ann.  Oas. 
1913E,  889,  85  Atl.  587,  and  Stone  Co.  v.  Rich,  160  N.  C.  164,  Ann.  Cas. 
19140,  244,  75  S.  E.  1079,  both  following  rule ;  Applegate  v.  Koons,  74  Ind. 
248,  applying  rule  where,  after  suit  commenced,  defendant  attempted  to 
make  appropriation  of  certain  payments ;  State  to  the  Use  etc.  v.  Smith,  26 
Mo.  233,  72  Am.  Dec.  207,  as  authority  for  holding  that  there  was  limit 
of  time,  after  which  debtor  could  not  appropriate ;  Ston«  v.  Seymour, 
15  Wend.  31,  in  general  discussion  as  to  the  limit  of  time  when  appropria- 
tion by  parties  could  be  made;  I^oss  v.  Adams,  4  Ired.  Eq.  53,  holding 
that  an  appropriation  of  pa3rments  made  by  a  creditor  could  not  be  varied 
subsequently  by  the  court. 

Criticised  in  Gaston  v.  Barney,  11  Ohio  St.  511,  where  an  appropriation 
by  creditor  at  request  of  debtor,  after  suit  brought,  of  collections  assigned 
to  the  former,  in  favor  of  certain  notes,  was  sustained  by  the  court. 

Lamited  in  Haynes  v.  Waite,  14  Cal.  450,  holding  rule  only  correct  to 
extent  that  creditor  cannot,  after  contro^rsy  has  arisen,  vary  an  election 
already  made. 

Time  when  creditor  may  make  application  of  payment.    Note,  Ann. 
Oas.  1918E,  897. 

The  goveniment  does  not .  imaertalse  to  gaaraatee  to   any  person  the 
fidelity  of  ita  officers  or  agents. 

Approved  in  Board  of  Improvement  etc.  v.  Moreland,  94  Ark.  383,  21 
Ann.  Oaa.  957,  127  S.  W.  470,  holding  member  of  sewer  district  board  not 
liable  for  injury  through  negligence  in  constructing  sewer;  ^Claussen  v. 
City  of  Luveme,  103  Minn.  495,  14  Ann.  Caa.  673,  15  L.  R.  A.  (N.  S.)  698, 
115  N.  W.  644,  holding  municipality  not  liable  in  tort  for  mistaken  action 
of  officials  in  attempting  to  revoke  liquor  license;  Riddoch  v.  State,  68 
Wash.  333,  Ann.  Oas.  1913E,  1033,  42  L.  R.  A.  (ff.  S«)  251,  123  Pac.  452, 
holding  Stat«  not  liable  for  injury  to  spectator  caused  by  giving  way  of 
railing  of  State  armory.  ^ 

£]stoppel  of  county  or  municipal  corporation  to  contest  illegal  claims 
or  expenditures.    Note,  137  Am.  St.  Rep.  868. 

Abandonment  of  highway  by  nonuser,  or  otherwise  than  by  act  of 
authorities.     Note,  26  L.  R.  A.  451. 

Miscellaneous.  Cited  in  Columbia  Digger  Co.  v.  Rector,  215  Fed.  625, 
to  point  that  under  plea  of  payment  evidence  Of  misapplication  of  pay- 
ments was  admissible  at  law;  State  v.  Young,  137  La.  Ill,  68  South.  244, 
on  meaning  of  term  of  oflBce ;  Bank  of  United  States  v.  Dandridge, '  12 
Wheat  89,  6  L.  Ed.  561,  by  way  of  illustration  of  language  of  statutes 
merely  directory;  Soule  v.  United  States,  100  U.  S.  12,  25  L.  Ed.  538,  but 
not  in  point;  Jackson  v.  Simonton,  4  Cr.  C.  C.  261,  Fed.  Cas.  7147,  to  no 
apparent  point;  Borden  v.  Houston,  2  Tex.  607,  as  to  strict  construction 
of  snreties'  contract. 
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9  Wheat.  738-903,  6  L.  Ed.  204,  OSBOBNE  v.  THE  UNITED  STATES  BANE. 

Question  of  Jurlfidlction  of  court  shoiild  be  disposed  of  before  actually 
exercised,  by  deciding  on  rights  of  parties. 

Cited  in  Ex  parte  Crane,  5  Pet.  200,  8  L.  Ed.  96,  as  to  the  right  of 
Supreme  Court  to  grant  a  writ  of  mandamus. 

Denial  of  jurisdiction  forbids  all  inquiry  into  nature  of  tbe  case. 
Cited  in  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  397,  9  L.  Ed. 
764,  as  to  necessity  of  ascertaining  jurisdiction  in  deciding  case  under 
Louisiana  law  founded  on  civil  law. 

Where  Constitution  confers  original  Jurisdiction  on  Supreme  Court,  appel- 
late Jurisdiction  is  forbidden.  In  every  other  case  power  is  to  be  exercised 
as  original  or  appellate,  as  Congress  directs. 

Approved  in  Redmond  v.  Smith,  22  Tex.  Civ.  324,  54  S.  W.  636,  holding 
under  Constitution  and  Rev.  Stats.  U.  S.  1878  (2d  ed.),  §§  563,  687,  juris- 
diction of  actions  by  or  against  consuls  is  not  alone  in  Federal  courts; 
Ex  parte  Crane,  5  Pet.  202,  8  L.  Ed.  97,  as  to  power  of  .Supreme  Court 
to  issue  mandamus  to  Circuit  Court;  In  re  Kaine,  14  How.  119,  14  L.  Ed. 
351,  holding  that  writ  of  habeas  corpus  could  only  be  issued  in  exercise 
of  appellate  jurisdiction;  Mayor  v.  Cooper,  6  Wall.  253,  18  L.  Ed.  853, 
holding  that  Federal  courts  cannot  refuse  to  entertain  case  removed  from 
State  court,  depending  on  right  construction  of  statute  of  removal;  Baker 
v.  Biddle,  Bald.  403,  406.  Fed.  Cas.  764,  holding  exercise  of  equitable  juris- 
diction by  Circuit  Court  is  limited  by  organic  law;  State  v.  Trustees  etc., 
1  Hughes,  134,  135,  137,  Fed.  Cas.  10,318,  s.  c,  65  N.  C.  716,  719,  holding 
Circuit  Court  has  no  jurisdiction  of  a  suit  by  State  against  its  own  citi- 
zens; Qettings  v.  Crawford,  Taney,  4,  Fed.  Cas.  5465,  holding  that  judi- 
ciary act  of  1789,  giving  J|urisdiction  to  District  Court  in  civil  cases  against 
consuls  and  vice-consuls,  did  not  conflict  with  Constitution;  United  States 
v.  Shaw,  39  Fed.  434,  3  L.  R.  A.  232,  limitation  as  to  amount  in  dispute 
does  not  apply  to  suits  in  which  the  United  States  is  plaintiff  or  defend- 
ant; Nashville  .etc.  R.  A.  Co.  v.  Taylor,  86  Fed.  172,  holding  that  jurisdic- 
tion, as  dependent  on  subject  or  character  of  the  litigation,  cannot  be 
extended  to  cases  not  Federal  in  their  character;  Ex  parte  Henderson,  6 
Fla.  295,  296,  holding  that  State  Circuit  Court  has  jurisdiction  of  appeal 
from  Justice's  Court;  Territory  v.  Ortiz,  1  N.  M.  13,  holding  Congress 
cannot  extend  original  jurisdiction  of  the  Supreme  Court  of  territory  be- 
yond limits  of  the  law  of  September  9,  1850,  and  that,  mandamus  does  not 
lie  from  Supreme  to  Probate  Court;  Delafield  v.  State,  2  Hill,  168,  uphold- 
ing State  court's  jurisdiction  where  another  State  was  party;  State  v. 
Hoskins,  77  N.  C.  543,  upholding  constitutionality  of  removal  of  causes 
act;  Martin  v.  Worth,  91  N.  C.  47,  holding  State  was  necessary  interested 
party  in  suit  demanding  return  of  State  bonds  and  that  Supreme  Court 
had  exclusive  jurisdiction;  dissenting  opinion  in  Piqua  Bank  v.  JBoioup, 
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6  Ohio  St.  423,  majority  holding  that  on  questions  of  conflict  of  State  law 

with  national  Constitution,  Supreme  Court  had  appellate  jurisdiction.  | 

JurlMilctlon  may  be  conferred  hy  Oongress  over  all  caeea  tnTolvlng  ques- 
tions  to  which  Constitution  extends  judicial  power,  although  other  questions 
of  law  or  fact  may  he  inTolved  therein. 

Approved  in  Tift  v.  Southern  Ry.  Co.,  123  Fed.  793,  holding  jurisdic- 
tion to  enjpin  unreasonable  rates  is  based  on  fact  that  subject  matter  is 
under  the  control  of ,  Congress ;  Overholser  v.  Nat.  Home  for  Disabled 
Soldiers,  68  Ohio  St.  247,  96  Am.  St.  Bep.  658,  67  N.  E.  489,  folding  Na- 
tional Home  for  Disabled  Volunteer  Soldiers  is  a  corporation  created  by 
Congress  for  purpose  of  performing  constitutional  function  and  cannot  be 
sne^  in  tort ;  Tennessee  v.  Davis,  100  U.  S.  264,  25  L.  Ed.  660,  trial  of 
revenue  officer  for  murder,  defended  as  done  while  in  discharge  of  official 
duty;  Roberts  v.  Northern  Pacific  R.  R.  Co.,  158  U.  S.  22,  39  L.  Ed.  880, 
15  Sup.  Ct.  763,  suit  involving  rights  of  railroad  as  corporation  of  United 
States;  Fisk  v.  Union  Pacific  R.  R.  Co.,  8  Blatchf.  248,  Fed.  Cas.  4828, 
holding  jurisdiction  is  not  ousted  because  other  questions  besides  those 
under  acts  of  Congress  may  arise;  Connor  v.  Scott,  4  Dill.  247,  Fed.  Cas.  .^s 

3119,  case  involving  construction  of  the  bankruptcy  law,  although  requir- 
ing settlement  of  other  questions  of  law  depending  on  general  principles; 
Toledo  etc.  R.  K  Co.  v.  Pennsylvania  Co.,  54  Fed.  749,  19  L.  R.  A.  397, 
suit  to  enforce  Interstate  Conunerce  Act,  and  restrain  a  railway  from  refus- 
ing equal  traffic  facilities ;  Nashville  etc.  R.  R.  Co.  v.  Taylor,  86  Fed.  177, 
184,  discussing  limit  of  jurisdiction  6f  Federal  courts  and  holding  that 
once  attached  it  extends  to  all  the  issues  raised;  dissenting  opinion  in 
California  v.  Southern  Pacific  Co.,  157  U.  S.  270,  39  L.  Ed.  698,  15  Sup.  Ct. 
607,  majority  denying  Federal  jurisdiction  of  a  suit  between  a  State  and 
citizens  of  same,  and  of  another  State ;  Ex  parte  Crane,  5  Pet.  202,  8  L.  Ed. 
97,  holding  that  legislation  was  necessary  to  give  effect  to  a  power  and  set 
in  motion  the  constitutional  jurisdiction  of  Federal  courts. 

Distinguished  in  Gableman  v.  Peoria,  D.  &  E.  Ry.  Co.,  101  Fed.  5,  hold- 
ing action  in  State  court  against  receiver  of  raiboad  for  damages  for 
personal  injuries  is  not  removable  to  Federal  courts  solely  on  ground  that 
receiver  was  api>ointed  by  Federal  court. 

When  any  question  respecting  Federal  laws  or  treaties  Is  submitted  to 
Judicial  department  by  party  who  asserts  his  rights  in  form  prescribed  by  law, 
it  becomes  "a  case"  of  which  Federal  courts  have  cognizance. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  102,  60  L.  Ed.  546, 
36  Sup.  Ct*  353,  holding  asserted  right  to  judgment  on  bonds  of  corpora- 
tion created  by  act  of  Congress  involved  Federal  question;  Muskrat  v. 
United  States,  219,  U.  ^.  358,  55  L.  Ed.  250,  31  Sup.  Ct.  250,  holding  appeal 
to  Supreme  Court  from  Court  of  Claims  in  suit  brought  by  authority  of  act 
of  Congress  providing  for  such  appeal  for  purpose  of  determining  validity 
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of  prior  act  of  Congress  presented  no  case  for  the  court;  Madisonville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  246,  49  L.  Ed.  465,  25  Sup. 
Ct.  251,  proceeding  for  taking  land  by  eminent  domain  authorized  by  Ky. 
Stats.,  §§  836-839,  is,  when  requisite  diversity  of  Citizenship  exists,  remov- 
able to  Federal  court;  Pacific  WJialing  Co.  v.  United  States,  187  U.  S.  451, 
47  L.  Ed.  255,  23  Sup.  Ct.  155,  holding  proceedings  in  District  Court  of 
Alaska  to  obtain  license  for  ocean  and  coastwise  vessels  plying  in  Alaskan 
waters  under  act  of  Congress,  March  3,  1889,  §  460  (30  Stats,  at  Large, 
1253,  1336,  c.  429),  is  not  an  "action";  Smith  v.  Reeves,  178  U.  S.  446, 
44  L.  Ed.  1145,  20  Sup.  Ct.  923,  holding  action  against  State  by  corpora- 
tion created  by  Congress  is  not  authorized  by  United  States  Const.,  art.  Ill, 
§2;  Blackburn  v.  Portland  Gk)ld  Min.  Co.,  175  U.  S,  580,  44  L.  Ed.  281, 
20  Sup.  Ct.  226,  holding  suit  brought  in  support  of  protest  and  adverse 
claim  under  United  States  Rev.  Stats.,  §§  2325,  2376,  is  not  suit  under 
United  States  laws  so  as  to  confer  jurisdiction  on  Federal  court;  La  Abra 
Silver  Min.  Co.  v.  United  States,  175  U.  S.  456,  44  L.  Ed.  235,  20  Sup.  Ct. 
179,  holding  suit  by  United  States  to  determine  question  of  fraud  in  obtain- 
ing award  against  Mexico  brought  under  act  of  Congress,  Decdmber  28, 
1892,  is  a  "case"  within  meaning  of  Const.,  art.  Ill,  §  2 ;  United  States  v. 
Lenore,  207  Fed.  870,  and  In  re  Hartman,  232  Fed.  799,  both  holding 
naturalization  proceeding  was  "a  case" ;  Alabama  etc.  Ry.  Co.  v.  American 
Cotton  Oil  Co.,  229  Fed.  19,  holding  action  for  nondelivery  of  shipment 
made  through  connecting  carriers  was  removable  to  Federal  court  as  aris- 
ing under  Federal  laws ;  McGbon  v.  Northern  Pac.  Ry.  Ccf.,  204  Fed.  1004, 
holding  suit  by  shipper  to  recover  for  damage  to  interstate  shipment  arose 
under  Federal  law;  United  States  v.  Dolla,  177  Fed.  104,  21  Ann.  Gas. 
665,  100  C.  C.  A.  521,  holding  naturalization  proceeding  not  "a  case"  under 
act  of  March  3,  1891,  relating  to  appeals  ,to  Circuit  Court  of  Appeals; 
Larabee  v.  DoUey,  175  Fed.  384,  392,  393,  holding  suit  by  stockholder  in 
bank  to  enjoin  acceptance  by  bank  of  provisions  of  bank  guaranty  law  of 
Kansas,  on  g^round  law  was  void  as  impairing  obl^ations  of  contracts  of 
stockholders,  was  case  arising  under  Constitution  of  United  States;  Frank 
V.  Leopold,  169  Fed.  924,  holding  suit  to  enjoin  United  States  marshal  from 
levying  execution  was  case  arising  under  laws  of  United  States;  State  of 
Oregon  v.  Three  Sisters  Irr.  Co.,  158  Fed.  350,  holding  suit  relating  to 
contract  between  State  and  defendants  for  reclamation  of  desert  lands, 
which  depended  for  validity  on  Federal  statute,  was  within  Federal  juris- 
diction; Low  Foon  Yin  v.  United  States  etc.  Commr.,  145  Fed.  796,  pro- 
ceeding for  deportation  of  Chinese  laborer  not  having  certificate  is  not 
criminal  proceeding,  and  government  may  swear  such  Chinese  as  witness 
against  "himself;  Chow  Loy  v.  United  States,  112  Fed.  359,  holding  under 
Chinese  Exclusion  Act,  September  13,  1888,  §  13,  relating  to  aj)peal3  to 
judges  of  District  Court  from  judgment  of  conviction,  appeal  is  to  judge 
as  special  tribunal;  Patterson  v.  People,  23  Colo.  App.  491,  130  Pac.  623, 
holding  *  *  cause, ' '  as  used  in  Constitution,  article  VI,  section  11,  fixing  juris- 
diction of  courts,  was  synonymous  with  '*case";  In  re  Macfarland,  30  Api>. 
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D.  C  386,  holding  act  of  Congress  of  June  6, 1896,  requiring.  Supreme  Coui*t 
of  District  of  Columbia  to  ascertain  value  of  plant  of  gas  compan}',  was  void 
as  requiring  legislative  act;  Calhoun  v.  Central  of  Georgia  Ry.  Co.,  7  Ga. 
App.  531,  67  S.  E.  275,  holding  where  petition  showed  plaintiff's  right  arose 
under  act  of  Congress,  cause  must,  on  petition,  be  removed  to  Federal 
court ;  Nichols  v.  Chesapeake  etc.  Ry.  Co.,  127  Ky.  317,  319,  320,  17  L.  R.  A. 
(N.  S.)  861,  105  S.  W.  483,  holding  where  complaint  showed  violation  of 
safety  appliance  act  as  basis  of  action  it  was  removable  to  Federal  court; 
McCrea  v.  Roberts,  89  Md.  253,  43  Atl.  42,  holding  Acts  1894,  c.  6,  §  7 
(Md.)}  providing  that  when  objections  are  filed  for  liquor  license  applica- 
tion and  objections  shall  be  referred  to  circuit  judge,  imposes  judicial 
functions  on  judge;  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  429, 174  S.  W.  86, 
holding  Federal  court  had  jurisdiction  where  claim  was  made  in  good  faith 
that  ordinance  violated  Federal  Constitution;  Shellenbarger  v.  Fewel,  34 
Oki.  83,  124  Pac.  619,  holding  whether  action  involved  Federal  question 
must  be  determined  from  complaint;  Cherokee  Nation  v.  Georgia,  5  Pet. 
69,  8  L.  Ed.  49,  suit  by  Cherokee  Nation  as  foreign  State  against  State 
of  Georgia;  Smith  v.  Adams,  130  U.  S.  174,  32  L.  Ed.  898,  9  Sup.  Ct.  668, 
suit  to  try  validity  of  an  election  to  determine  county  seat  of  territorial 
county  under  territorial  laws;  Fong  Yue  Ting  v.  United  States,  149  U.  S. 
729,  37  L.  Ed.  918,  13  Sup.  Ct.  1028,  trial  of  right  of  a  Chinese  laborer  to 
remain  in  the  country  under  the  Chinese  exclusion  act;  Interstate  Com. 
Commn.  v,  Brimson,  154  U.  S.  475,  485,  38  L.  Ed.  1056,  1061,  14  Sup.  Ct. 
1132,  1137,  reversing  s.  c,  53  Fed.  479,  suit  by  interstate  commerce  com- 
mission to  compel  attendance  and  testimony  of  witnesses  and  production  of 
papers;  Cadle  v.  Tracy,  11  Blatchf.  113,  Fed.  Cas.  2279,  holdings -national 
bank  incorporated  under  act  of  1864  could  only  be  sued  in  courts  designated 
in  that  act;  Union  Pacific  R.  R.  Co.  v.  McComb,  17  Blatchf.  511,  1  Fed. 
800,  suit  by  corporation  created  under  act  of  Congress;  State  Lottery  Co. 
v.  Fitzpatrick,  3  Wood,  240,  Fed.  Cas.  8541,  holding  statute  repealing  com- 
pany's charter  raised  Federal  question;  Connor  v.  Scott,  4  Dill.  246,  Fed. 
Cas.  3119,  bill  involving  effect  of  sale  by  assignee  in  bankruptcy;  Magce 
V.  U.  P.  R.  R.  Co.,  2  Sawy.  449,  Fed.  Cas.  8945,  actions  to  which  the 
railroad  was  party,  but  holding  that  this  alone  did  not  warrant  removal 
from  State  court;  In  re  Oregon  Bulletin  Co.,^  Sawy.  531,  Fed.  Cas.  10,560, 
holding  proceeding  by  creditor  to  have  debtor  adjudged  bankrupt  is  a 
ease ;  In  re  Metzger,  /17  Fed.  Cas.  234,  extradition  of  fugitive  from  justice 
under  treaty  with  foreign  government;  Nashville  etc.  R.  R.  Co.  v.  Taylor, 
86  Fed.  172,  suit  to  enjoin  State  board  of  equalizers  from  certifying  rail- 
road property  for  taxation;  Davison  v.  Champlin,  7  Conn.  247,  suits  under 
penal  laws  of  United  States,  exclusive  jurisdiction;  Edwards  v.  Ward, 
2  Bush  (Ky.),  607,  where  defense  showed  it  would  involve  legal  powers 
of  President  of  United  States  and  questions  arising  under  act  of  Con- 
gress; Lake  v.  Lake,  17  Nev.  238,  30  Pac.  880,  on  an  appeal  from  decree 
in  divorce  proceedings,  court  could  order  counsel's  fees; 'United  States  v. 
New  Bedford  Bridge,  1  Wood.  &  M.  434,  Fed.  Cas.  15,867,  holding  that 
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act  charged  as  crime  for  obstructing  navigation  of  rivers  and  ports  within 
limits  of  State  conld  only  be  punished  by  farther  legislation  by  Congress; 
Dowell  V.  Griswold,  5  Sawy.  44,  Fed.  Cas.  4041,  holding  that  Congress  had 
not  provided  for  original  proceeditigs  in  Circuit  Courts  in  actions  arising 
out  of  contract  or  dealings  between  parties;  In  re  Pacific  R.  R.  Commn., 
12  Sawy.  582,  32  Fed.  256,  petition  to  aid  railway  commissioners  in  their 
.investigations;  State  v.  Atchison,  T.  &  S.  F.  R.  R.  Co.,  77  Fed.  344,  hold- 
ing anticipated  defense  of  United  States  statutes  not  sufficient  to  justify 
removal  from  State  court;  State  v.  Trustees,  65  N.  C.  715,  suit  by  State 
against  its  own  citizens;  Ex  parte  Towles,  48  Tex.  433,  holding  that  ex 
parte  proceeding  by  voter  to  review  commissioners'  decision  on  contested 
election  for  change  of  county  seat  was  neither  suit  nor  case  of  which  court 
had  jurisdiction ;  Fisk  v.  Union  P^ific  R.  R.  Co.,  6  Blatchf .  366,  370,  371, 
Fed.  Cas.  4827,  sustaining  constitutionality  of  removal  of  causes  act  where 
jurisdiction  depended  on  the  subject  matter;  Cobb  v.  Stallings,  34  Ga.  77, 
as  having  construed  article  IV  of  the  Constitution,  and  that  as  between 
laws  of  Confederate  Congress  and  of  Georgia,  former  were  supreme;  Cole- 
man V.  Newby,  7  Kan.  93^  holding  courts  can  only  act  in  decision  of  cases 
having  parties  plaintiff  and  defendant;  Chumassero  v.  Potts,  2  Mdnt.  260, 
holding  term  "ciise  at  common  law"  in  act  of  1874  was  not  broader  than 
in  principal  case ;  North.  Pac.  R.  R.  Co.  v.  Garland,  5  Mont.  156,  3  Pac.  149, 
holding  jurisdiction  of  Territorial  District  Court  and  Federal,  District  and 
Circuits  were  same  in  causes  under  Federal  Constitution  and  laVs;  Shol- 
lenberger  v.  Brinton,  52  Pa.  St.  36,  sustaining  power  of  Congress  to  issue 
treasury  nqtes  and  make  them  legal  tender;  Taylor  v.  Place,  4  R.  I.  336, 
357,  as  to  limit  of  judicial  power  under  Constitution,  showing  that  under 
State  Constitution  the  general  assembly  was  prohibited  from  acting  judi- 
cially. 

Distinguished  in  Shulthis  v.  McDougal,  225  U.  S.  571,  56  L.  Ed.  1211, 
32  Sup.  Ct.  704,  holding  corporation  formed  in  Indian  Territory  while 
Arkansas  laws  were  in  force  was  not  Federal  corporation,  but  for  juris- 
dictional purposes  is  one  of  Oklahoma;  dissenting  opinion  in  In  re  Mac- 
farland,  30  App.  D.  C.  400,  majority  holding  act  of  Congress  of  June  6, 
1896,  requiring  Supreme  Court  of  District  of  Columbia  to  ascertain  value 
of  plant  of  gas  company  wasivoid  as  requiring  legislative  act;  Ft.  Smith 
etc.  R.  Co.  V.  Awbrey,  39  Okl.  275,  134  Pac.  1119,  holding  State  court  had 
jurisdiction  of  action  for  damages  caused  by  delay  in  shipment  by  connect- 
ing carrier  though  right  of  action  was  given  by  Federal  statute;  Texas  etc, 
Ry.  Co.  V.  Huber,  100  Tex.  8,  92  S.  W.  835,  holding  action  for  personal 
injuries  not  removable  to  Federal  court  on  request  of  both  parties  on. 
ground  that  defendant  was  corporation  existing  under  act  of  Congress; 
Provident  etc.  Soc.  v.  Ford,  114  U.  S.  642,  29  L.  Ed.  264,  5  Sup.  Ct.  1108, 
holding  that  a  suit  on  a  judgment  recovered  in  a  Federal  court  does  not 
raise  question  under  laws  of  the  United  States;  dissenting  opinion  in 
Pacific  R.  R.  Removal  Cases,  115  U.  S.  24,  29  L.  Ed.  327,  5  Sup.  Ct.  1124, 
removal  act  of  1875  did  not  authorize  removal  of  all  causes  when  charter 
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made  no  such  provision;  Manhattan  R.  R.  Co.  y.  New  York,  18  Fed.  199, 
holding  case  involving  only  instruction  of  State  assessmeift  law  and  gen- 
eral principles  of  law  and  equity  did  not  give  jurisdiction  to  Federal  courts. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "pro- 
ceeding."   Note,  21  Ann.  Gas.  668. 

Administration  of  Federal  laws  in  State  courts.  Note,  48  li.  R.  A. 
35. 

ZSztent  of  Supreme  Court's  original  Jurisdiction. 

Cited  in  United  States  v.  Rhodes,  1  Abb.  33,  Fed.  Cas.  16,151,  criminal 
jurisdiction  under  section  3  of  Civil  Rights  Bill,  is  not  coniined  to  offenses 
committed  by  colored  persons. 

Jurisdiction  of  Federal  courts  is  establislied  if  title  or  right  set  up  may 
be  defeated  by  one  construction  of  Federal  Constitution  or  laws  and  sustained 
by  opposite. 

Approved  in  Macon  Grocery  Co.  v.  Atlanta  Coast  Line  R.  Co.,  215  U.  S. 
506,  507,  54  L.  Ed.  303,  30  Sup.  Ct.  184,  holding  under  jurisdictional  act 
of  1875  as  amended  in  1887  and  1888,  Circuit  Court  of  district  where  plain- 
tiff resides  has  no  jurisdiction  of  Federal  cause  if  defendant  be  not  citizen 
of  district;  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409,  50  L.  Ed.  249, 
26  Sup.  Ct.  66,  upholding  Iowa  Code  1897,  §  1754,  prohibiting  combina- 
tions among  insurance  companies  as  to  rates,  commissions  or  manner  of 
doing  business;  Swafford  v.  Templeton,  185  U.  S.  494,  46  L.  Ed.  1008,  22 
Sup.  Ct.  786,  holding  action  for  damages  from  State  election  officers  for 
wrongful  refusal  to  allow  plaintiff  to  vote  for  member  of  house  of  repre- 
sentatives is  properly  brought  in  Circuit  Court;  Patton  v.  Brady,  Exrx., 
184  U.  S.  611,  46  L.  Ed.  716,  22  Sup.  Ct.  494,  holding  where  plaintiff's  right 
of  recovery  depended  on  unconstitutionality  of  tax  on  tobacco  under  act 
June  13,  1898,  Circuit  Court  had  jurisdiction;  MoGk>on  v.  Northern  Pac. 
Ry.  Co.,  204  Fed.  1000,  holding  suit  by  shipper  to  recover  damages  for 
injury  to  shipment  in  interstate  commerce  arose  under  Federal  law;  Beck 
Y.  Johnson,  169  Fed.  159,  holding  action  fpr  wrongful  death  did  not  invblve 
Federal  statute,  and  was  not  removable  to  Federal  court ;  Columbia  Valley 
R.  Co.  V.  Portland  etc.  Ry.  Co.,  162  Fed.  605,  89  C.  C.  A.  361,  holding  bill 
by  railroad  to  recover  possession  of  lands  claimed  under  grant  of  govern- 
ment for  right  of  way,  but  claimed  by  defendant  to  be  forfeited  for  failure 
to  complete  road  in  time  limited,  presented  question  of  construction  of 
statute;  Arkansas  v.  Kansas  &  T.  Coal  Co.,  96  Fed.  357,  holding  bill  alleg- 
ing that  a  corporation  was  about  to  import  into  Arkansas  a  large  number 
of  armed,  low  and  lawless  men,  to  the  great  danger  of  the  community,' 
stated  a  cause  for  the  Federal  court;  Dewey  Min.  Co.  v.  Miller,  96  Fed.  2, 
holding  where  bill  involving  mining  locations  shows  that  facts  and  not 
construction  of  mining  law  ia  involved.  Federal  court  has  no  jurisdiction; 
V.  Boston,  111  U.  S.  258,  256,  28  L.  Ed.  421,  4  Sup.  Ct  410,  suit  by 
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citizen  against  alien  who  is  a  consul  of  a  foreign  government;  Kansas  Pac. 
V.  Atchison  R.  R.  Co.,  112  U.  S.  416,  28  L.  \d.  795,  5  Sup.  Ct.  209,  con- 
troversy between  companies  incorporated  under  territorial  statutes  relating 
to  land  claimed  under  grants  from  the  United  States;  Pacific  R.  R.  Co. 
Removal  Cases,  115  U.  S.  11,  14,  15,  29  L.  Ed.  323,  324,  5  Sup.  Ct.  1118, 
1119,  ll20,  suits  by  or  against  a  corporation  of  the  United  StAti^  to  which 
class  the  Union  Pacific  R.  R.  Co.  belongs;  United  States  v.  Old  Settlers, 
148  U.  S.  468,  37  L.  Ed.  524,  13  Sup.  Ct.  667,  review  of  decision  of  the 
Court  of  Claims  in  a  suit  of  which  it  had  jurisdiction;  Sonnentheil  v. 
Moerlein  Brewing  Co.,  172  U.  S.  405,  43  L.  Ed.  494,  suit  against  a  marshal 
for  acts  done  in  his  official  capacity;  Stanley  v.  Board  of  Supervisors^  19 
Blatchf .  147,  6  Fed.  661,  action  to  enforce  right  conferred  by  Revised 
Statutes  regarding  taxation  of  property  of  a  national  bank;  Cruikshank 
v.  Fourth  Nat.  Bk.,  21  Blatchf.  323,  16  Fed.  889,  suit  against  national 
bank  irrespective  of  citizenship;  Hendee  v.  Connecticut  etc.  R.  R.  Co.,  23 
Blatchf.  456,  26  Fed.  678,  suit  against  corporation  created  by  act  of  Con- 
gress although  founded  on  common  law  or  other  statutes ;  Sawyer  v.  Parish 
of  Concordia,  4  Woods,  278,  12  Fed.  759,  suit  in  which  plaintiff  alleged 
that  State  law  impaired  obligation  of  contract;  Omer  v.  Saunders,  3  Dill. 
285,  Fed.  Cas.  10,584,  action  by  collector  of  internal  revenue  on  official 
bond  of  his  deputy;  San  Mateo  Co.  v.  S.  P.  R.  R.  Co.,  7  Sawy.  521,  13  Fed. 
148,  suit  to  recover  taxes  involving  conflict  between  .State  Constitution 
and  Fourteenth  Amendment  of  Federal  Constitution;  Hughes  v.  Northern 
Pac.  R.  R.  Co.,  9  Sawy.  320,  18  Fed.  Ill,  suit  by  riparian  proprietor  to 
enjoin  construction  of  bridge  claimed  to  be  in  building  under  authority 
of  act  of  Congress ;  In  re  Brinkman,  7  N.  B.  R.  426,  4  Fed.  Cas.  147,  hold- 
ing that  District  Court  would  enjoin  foreclosure  on  bankrupt's  property  in 
State  court>;  Leonard  v.  City  of*Shreveport,  28  Fed.  257,  holding  that  since 
removal  of  causes  act  of  1875  Federal  court  had  original  jurisdiction  of 
all  cases  involving  United  States  law,  whether  constitutional  or  congres- 
sional; State  V.  Illinois  Cent.  R.  R.  Co.,  33  Fed.  725,  action  to  try  com- 
pany's title  to  land  derived  under  act  of  Congress;  Briscoe  v.  Southern 
Kan.  R.  R.  C9.,  40  Fed.  277,  suits  by  or  against  railway  companjr;  Jones 
V.  Florida,  C.  &  G.  R.  R.  Co.,  41  Fed.  71,  suit  to  restrain  railway  company 
from  building  across  land  belonging  to  the  government;  Smith  v.  Bivens, 
56  Fed.  355,  holding  that  injunction  will  lie  to  restrain  a  trespass  com- 
mitted under  color  of  a  State  law  which  violated  national  Constitution; 

» 

Pacific  Gas  Co.  v.  EUert,  64  Fed.  429,  suit  by  riparian  proprietor  to  re- 
strain coilstruction  of  street  on  tide  lands  by  which  its  access  to  tide  water 
would  be- destroyed;  Nat.  Bk.  of  Commerce  v.  Wade,  84  Fed.  12,  suit  by 
national  bank,  charging  its  former  officers  with  breach  of  the  national 
banking  laws;  Johnson  v.  New  Orleans  Nat.  Bk.,  33  La.  Ann.  480,  suit  to 
set  aside  sale  under  decree  of  Federal  Circuit  Court. 

The  following  cases  have  held  that  Federal  courts  had  no  jurisdiction: 
Starin  v.  New  York,  115  U.  S.  257,  29  L,  Ed.  390,  6  Sup.  Ct.  31,  where 
question  was  as  to  exclusive  right  of  city  to  establish  ferries;  State  v. 
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Bradley,  26  Fed.  289,  suit  alleging  violation  of  New  York  prohibition  laws ; 
Wise  V.  Nixon,  76  Fed.  5,  suit  to  quiet  title  to  mining  claims  against  re- 
locators  who  alleged  failure  to  do  proper  assessment  work ;  Crystal  Springs 
etc.  Co.  V.  Los  Angeles,  76  Fed.  151,  suit  to  quiet  title  where  both  parties 
claimed  under  Mexican,  grant  duly  confirmed  in  ticcordance  with  treaty; 
King  V.  Lawson,  84  Fed.  210,  bill  to  protect  homestead  entryman  by  enjoin- 
ing interference  by  town-site  claimant,  held  not  to  present  any  Federal 
question;  McCain  v.  City  of  Des  Moines,  84  Fed.  729,  suit  to  enjoin  city 
officials  from  exercising  any  authority  over  annexed  territory,  claiming 
annexation  law  was  void ;  Home  Ins.  Co.  v.  N.  W.  Packet  Co.,  32  Iowa,  237, 
7  Am.  Rep.  185,  action  for  damages  on  bill  of  lading,  and  defining  "cases" 
as  contested  questions  before  courts  of  justice;  Setzer  v,  Douglass,  91  N.  C. 
429,  action  for  breach  of  contract  between  United  States  marshal  and  his 
deputy ;  Applegate  v.  Dowell,  15  Or.  527,  16  Pac.  659,  suit  between  citizens 
of  same  State  to  set  aside  a  de^d  as  fraudulent  for  allied  failure  to  affix 
revenue  stamps. 

Other  cases  which  cite  the  rule  are:  Gold  Washing  etc.  Co.  v.  Keyes, 
96  U.  S.  201,  24  L.  Ed.  658,  in  deciding  right  of  removal  of  cause  arising 
under  Constitution  or  laws  of  United  States;  Murray  v.  Patrie,  5  Biatchf. 
345,  Fed.  Cas.  9967,  holding  that  after  removal  of  cause  from  State  court 
objections  to  jurisdiction  may  be  raised  at  the  trial;  Levy  v.  City  of 
Shreveport,  28  Fed.  213,  holding  that  in  order  to  give  Circuit  Court  juris- 
diction the  case  must  show  that  question  under  Constitution  or  laws  of 
United  States  did  or  would  necessarily  ai'ise;  Nashville  etc.  R.  Co.  v.  Tay- 
lor, 86  Fed.  181,  182,  showing  that  there  is  no  distinction  in  character  of 
Federal  question  involved  in  cases  of  appellate  and  original  jurisdiction. 

Eleventli  amendment  baa  full  effect  if  Constitution  be  construed  as  it  would 
have  been  had  jurisdiction  never  been  extended  to  suits  therein  re8trai9ed. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  386,  46  L.  Ed.  962,  22 
Sup.  Ct.  655,  holding  in  suit  by  State  to  enjoin  Secretary  of  Interior  and 
commissioners  of  land  office  from  selling  school  lands  in  Red  Lake  Indian 
reservation,  Supreme  Court  has  original  jurisdiction  under  31  Stats,  at 
Laige,  950,  c.  808;  South  Carolina  v.  Virginia-Carolina  Chemical  Co.,  117 
Fed.  728,  holding  action  by  State  against  foreign  corporation  to  collect 
penalties  imposed  by  State  in  pursuance  of  police  powers,  where  neither 
complaint  or  statute  refers  to  Federal  laws  or  Constitution  is  not  remov- 
able to  Federal  court;  Ex  parte  Poulson,  19  Fed.  Cas.  1207,  holding  same 
effect  most  be  given  to  act  of  March  7,  1831,  limiting  power  of  Federal 
courts  to  punish  in  cases  of  contempt;  dissenting  opinion  in  I^ivingston 
V.  Story,  11  Pet.  397,  9  L.  Ed.  764,  Railroad  Co.  v.  Mississippi,  102  U.  S. 
140,  26  I«.  Ed.  98,  arguendo. 

What  is  suit  against  State  within  eleventh  amendment. 
Approved  in  Missouri  etc.  Ry.  Co.  v.  Missouri  R.  R.  etc.  Commrs.,  183 
U.  S.  59,  46  li.  Ed.  83,  22  Sup.  Ct.  20,  holding  under  Mo.  Rev.  Stats.  1899, 
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§  1150,  State  is  not  party  in  action  brought  by  railroad  commissioners  to 
restrain  railroad  company  from  violating  law  as  to  rates;  Illinois  Cent. 
R.  R.  Co.  V.  Adams,  180  U.  S.  37,  45  L.  Ed.  418,  21  Sup.  Ct.  254,  holding 
question  whether  action  against  State  officer  is  action  against  State  will 
not  be  tried  to  dismiss  appeal;  Laubscher  v.  Fay,  197  Fed.  880,  holding  in 
action  for  death  under  Ohio  statute,  administrator  was  real  party  in  in- 
terest and  could  compromise  suit;  Western  Union  Telegraph  Co.  v.  Julian, 
169  Fed.  169,  and  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  555,  both 
holding  suit  against  State  officer  to  enjoin  enforcement  of  void  State 
statute  was  not  against  State;  Miocene  Ditch  Co.  v.  Moore,  150  Fed.  493, 
upholding  right  to  vacate  decree  during  term ;  Morenci  Copper  Co.  v.  Freer, 
127  Fed.  203,  204,  holding  suit  by  West  Virginia  corporation  to  restrain 
attorney  general  of  that  State  from  instituting  suit  in  name  of  State  to 
forfeit  corporation's  charter,  being  suit  against  State,  is  not  within  Fed- 
eral jurisdiction;  South  Carolina  v.  Virginia-Carolina  Chemical  Co.,  117 
Fed.  7^0,  holding  State  court  has  jurisdiction  to  try  action  imposing  pen- 
alty on  foreign  corporation;  Starr  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  110 
Fed.  7,  holding  suit  against  State  officers  enjoining  them  from  enforcing 
schedule  of  railroad  rates  is  not  against  State;  Minneapolis  Brewing  Co. 
v.  M'GilUvray,  104  Fed.  270,  holding  suit  to  enjoin  State  officer  from 
enforcing  unconstitutional  statute  which  subjects  complainant's  property 
to  seizure  for  failure  to  pay  license  is  not  an  action  against  State;  Marrs 
V.  Felton,  102  Fed.  779,  holding  action  against  two  defendants  jointly  for 
negligence  cannot  be  removed  to  Federal  court  by  one  defendant  when  co- 
defendant  has  no  right  of  removal;  Gableman  v.  Peoria,  D.  &  E.  Ry.  Co., 
101  Fed.  2,  4,  holding  suit  brought  for  damages  for  ^rsonal  injury  against 
receiver  appointed  by  Federal  court  must  be  tried  in  State  court;  Popp 
V.  Cincinnati,  H.  &  D.  Ry.  Co.,  96  Fed.  467,  holding  under  Rev.  Stats.  Ohio, 
§  6133,  providing  for  prosecution  of  suits  by  foreign  administrators,  he 
may  maintain  action  for  wrongful  death  of  decedent;  Gk)ldsmith  v.  Valen- 
tine, 36  App.  D.  C.  66,  holding  in  habeas  corpus  proceeding  power  of  court 
was  limited  to  contesting  parties,  and  it  could  not  award  child  whose  cus- 
tody was  sought  to  one  not  party  to  proceeding;  Burke  v.  Snively,  208  111. 
337,  70  N.  E.  329,  upholding  suit  to  restrain  canal  commissioners  from 
applying  sum  appropriated  to  maintenance  of  canal,  as  not  suit  against 
state;.  Sanders  v.  Saxton,  182  N.  Y.  479,  481,  108  Am.  St.  Rep.  826,  75 
N.  E.  529,  530,  in  action  against  land  commissioner  and  comptroller  to 
set  aside  tax  deed  to  State,  State  is  necessary  party,  and  action  cannot 
be  maintained;  State  V.  Southern  Ry.  Co.,  145  N.  C.  525,  526,  13  L.  R.  A. 
(N.  S.)  966,  59  S.  E.  580,  581,  holding  suit  against  corporation  commis- 
sion and  attorney  general  to  enjoin  enforcement  of  statute  fixing  n^aximum 
passenger  fares  was  suit  against  State;  Cincinnati  Board  of  Education  v. 
Volk,  72  Ohio  St.  486,  74  N.  E.  650,  board  of  education  not  liable  in  tort 
in  its  corporate  capacity;  Ware  Shoals  Mfg.  Co.  v.  Jones,  78  S.  C.  217, 
58  S.  E.  813,  holding  suit  to  restrain  controller  general  from  collecting  tax 
under  alleged  void  statute  was  not  suit  against  State;  Redmond  v.  Smith, 
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22  Tex.  Civ.  324,  54  S.  W.  636,  holding  jurisdiction  of  action  by  or  against 
eoDsds  under  Rev.  Stats.  U.  S.,  1878,  §§  563-687,  is  not  exclusive;  Shelt- 
man  v.  Taylor's  Committee,  116  Va.  764,  82  S.  E.  699,  holding  residence 
of  Gomniittee  of  lunatic  governed  jurisdiction  of  attachment  suit  against 
lunatic's  estate;  General  Board  of  State  Hospitals  etc.  v.  Robertson,  115 
Va.  533,  79  S.  E.  1067,  holding  suit  against  State  hospital  in  its  public 
capacity  was  suit  against  State ;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
145,  67  S.^  E.  620,  holding  injunction  lay  against  State  officer  to  restrain 
enforcement  of  alleged  void  statute  threatening  irreparable  injury  to  plain* 
tiff;  dissenting  opinion  in  Pitcock  v.  State,  91  Ark.  544,  548,  184  Am.  St. 
Bep.  88,  121  S.  W.  749,  751,  majority  holding  suit  to  restrain  penitentiary 
board  from  violating  convict  labor  contract  was  suit  against  State;  dis- 
senting opinion  in  White  v.  Auditor,  126  N.  C.  605,  36  S.  E.  143,  majority 
holding  office  of  chief  inspector  under  Laws  N.  C.  1897,  c.  13,  relating  ta 
oyster  industiy  is  entitled  to  salary,  and  mandamus  would  issue  to  State 
auditor  and  treasurer  to  pay  it ;  Coyle  v.  Smith,  28  Okl.  154,  113  Pac.  958, 
tnd  Smith  v.  State,  28  Okl.  251,  113  Pac.  939,  both  ai^endo. 

The  following  other  cases  sustain  jurisdiction  of  Federal  courts,  not- 
withstanding eleventh  constitutional  amendment:  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  572,  585,  9  L.  Sd«  884,  839,  in  action  against  a 
corporation  acting  as  agent  collecting  tolls  under  an  unconstitutional  law, 
holding  jurisdiction  not  taken  away  because  State  not  a  party  on  the 
record;  dissenting  opinion  in  McNutt  v.  Bland,  2  How.  22,  25,  11  L.  Ed. 
164t  166,  majority  holding  court  had  jurisdiction  of '  a  suit  by  Governor 
yt  a  State,  on  a  sheriff's  bond,  provided  the  party  for  whose  use  suit  was 
brought  was  citizen  of  another  State;  Louisville  R.  R.  Co.  v.  Letson,  2 
Eiow.  551, 11  L.  Ed.  376,  suit  against  a  railroad  corporation  of  which  State 
was  member  but  not  party  of  record;  dissenting  opinion  in  Florida  v. 
(reorgia,  17  How.  600,  15  L.  Ed.  197,  majority  holding  that  United  States 
could  appear  in  case  of  disputed  boundary  without  becoming  a  party; 
Davis  V.  Gray,  16  Wall.* 220,  21  L.  Ed.  453,  affirming  Gray  v.  Davis,  1 
Woods,  426,  Fed.  Cas.  5715,  bill  by  receiver  of  railway  to  enjoin  State 
officers  from  destroying  the  company's  property  by  granting  it  to  other 
parties  on  claim  of  forfeiture;  United  States  v.  Lee,  106  U;  S.  212,  213, 
215,  27  L.  Ed.  179,  180, 1  Sup.  Ct.  254,  256,  holding  that  officers  and  agents 
of  the  United  States  may  be  sued,  although  the  government  cannot  be 
sued ;  s.  c.^  pp.  217,  244,  27  L.  Ed.  181,  190,  1  Sup.  Ct.  258,  280,  holding 
that  claim  that  property  sued  for  was  devoted  to  public  use,  does  not  bar 
the  right  of  action ;  Pennoyer  v.  McConnaughy,  140  U.  S.  10,  35  L.  Ed.  365, 
11  Sup.  Ct.  702,  affirming  s.  c,  14  Sawy.  588,  43  Fed.  199,  holding  that  suit 
in  equity  by  a  purchaser  against  State  board  of  land  commissioners  was 
not  a  suit  against  the  State;  Swasey  v.  N.  C.  R.  R.  Co.,  1  Hughes,  20,  Fed. 
Cas.  13,679,  holding  that  since  principal  case.  Federal  courts  invariably 
took  jurisdiction  of  cases  affecting  Stat^  property  in  the  hands  of  its 
agents  without  making  State  party;  The  Arlington  Case,  8  Hughes,  122, 
12^  Fed.  Cas.  8191,  holding  the  government  may  be  sued  indirectly  for 
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personal  property  when  not  seized  out  of  the  handis  of  its  officers  on  mesne 
process,  aHhough  on  final  process  seizure  and  dispossession  would  result; 
McComb  V.  Board,  2  Wood,  53,  Fed.  Cas.  8707,  suit  by  holders  of  State 
consolidated  bonds  to  enjoin  State  officers  from  issuing  similar  bonds  to 
general  creditors,  in  violation  of  State's  contract  with  bondholders;  Tyler 
V.  Walker,  24  Fed.  Cas.  471,  action  by  marine  officer  against  paymaster 
of  corps,  on  claim  for  double  rations;  ChafEraix  v.  Board,  11  Fed.  644, 
petitidn  to  enjoin  State  officers  from  diverting  funds  set  apart  for  special 
purpose,  until  the  rights  of  the  parties  were  ascertained;  State  v.  Lewis, 
12.  Fed.  5,  s.  c,  14  Fed.  67,  suit  by  Stat/e  against  aliens,  who  l^d  right 
of  removal  into  Federal  courts;  Head  v.  Porter,  48  Fed.  485,  suit  against 
United  States  officer  for  infringement  of  a  patent,  acting  under  orders  of 
the  government;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  590,  592, 
596,  holding  that  suit  to  restrain  State  auditor  from  transmitting  property 
valuations  to  county  auditors  for  taxation  under  alleged  void  statute,  was 
not  suit  against  State;  In  re  Stutsman  Co.,  88  Fed.  342,  holding  that  objec- 
tion that  there  might  be  other  parties  entitled  to  defend  will  not  avail 
to  defeat  jurisdiction;  Nougues  v.  Douglas,  7  Cal.  74,  showing  that  State 
is  not  formal  party  of  record  in  action  by  citizen  claiming  to  be  damaged 
by  State  officer;  Polack  v.  Mansfield,  44  Cal.  42,  and. King  v.  La  Grange, 
61  Cal.  228,  holding  ejectment  will  lie  against  officer  pf  United  States  in 
possession  of  demanded  premises  on  behalf  of  government;  Sharp^s  Rifle 
Mfg.  Co.  V.  Rowan,  34  Conn.  332,  333,  91  Am.  Dec.  729,  730,  suit  to  compel 
conveyance  of  real  estate  where  it  was  claimed  foreign  government  was 
^real  party  in  interest,  holding  the  court  would  not  look  beyond  the  record; 
Budd  V.  Houston,  36  La.  Ann.  961,  review  of  tax  sale  proceedings,  where 
property  was  struck  ofi^  ^  State  as  purchaser;  Michigan  State  Bk.  v.  Hast- 
ings, 1  Doug.  (Mich.)  241,  249,  41  Am.  Dec.  556,  562,  bill  to  compel  State 
officers  to  sell  property  and  apply  proceeds  in  pursuance  of  an  agreement 
with  State;  Lynn  v.  Polk,  8  Lea,  235,  259,  bill  to  enjoin  funding  board 
from  f undiifg  bonded  debt  of  State,  holding  it  was  not  suit  against  State ; 
Blanton  v.  Southern  Fert.  Co.,  77  Va.  337,  suit  against  State  officer  is 
not  necessarily  against  State  and  commission  will  be  enjoined  from  levy- 
ing tax  on  manufactures  in  guise  of  charge  for  tags  on  packages ;  McClana- 
han  V.  Western  Lunatic  Asylum,  88  Va.  469,  13  S.  E.  978,  holding  corpo- 
ration can  sue  and  be  sued,  though  incorporated  by  the  State;  Slack  v. 
Jacob,  8  W.  Va.  663,  holding  Governor  could  not  be  enjoined  from  moving 
State  records  to  new  capital  before  validity  of  the  statute  was  ascertained. 
The  same  principle  has  been  extended  by  analogy  to  other  cases  in 
which  Federal  jurisdiction  has  been  sustained :  Dodge  v.  Woolsey,  18  How, 
345,  15  L.  Ed.  406,  bill  by  stockholder  resident  of  another  State  to  pre- 
vent a  bank  committing  a  breach  of  trust  by  failing  to  contest  an  invalid 
State  tax;  Coal  Co.  v.  Blatchford,  31  Wall., 175,  20  h.  Ed.  180,  and  Rice 
V.  Houston,  13  Wall.  67,  20  L.  "id.  484,  holding  that  if  executors  or  trus- 
tees sue  for  others'  benefit,  jurisdiction  depends  on  their  own  citizenship, 
not  that  of  the  parties  they  represent ;  Lincoln  Co.  v.  Luning,  133  U.  S.  530, 
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SS  L.  Ed.  767,  10  Sup.  Ct.  363,  holding  Federal  courts  have  jurisdiction 
of  suits  against  counties;  Weed  Sewing  Mach.  Co.  v.  Wicks,  3  Dill.  266, 
Fed.  Cas.  17,348,  holding  that  where  State  law  directs  all  suits  to  be 
brought  in  name  of  real  party  in  interest,  that  party  may  sue  in  Federal 
courts,  if  case  otherwise  is  within  their  jurisdiction;  Harper  v.  Norfolk 
&  W.  R.  R.  Co.,  36  Fed.  104,  action  by  administrator  against  citizen  of 
another  State  without  regard  to  citizenship  of  deceased;  Reinach  v.  At- 
lantic &  G.  W.  R.  R.  Co.,  58  Fed.  38,  foreclosure  suit  by  an  alien  bond- 
holder in  h^  own  right,  though  mortgage  trustee  is  of  same  State  with 
some  of  defendants;  Robb  v.  Parker,  3  S.  C.  71,  holding  in  sui{  by  as- 
signees of  bond  in  their  own  name,  jurisdiction  depends  on  their  citizen- 
ship, not  on  that  of  their  assignor. 

In  the  following  cases  Federal  courts  have  been  held  not  to  have  juris- 
diction: Governor  of  Georgia  v.  Madrazo,  1  Pet.  122,  7  L.  Ed.  79,  infor- 
mation filed  by  the  Gk>vemor  on  behalf  of  the  State  which  was  held  to  be 
the  party  interested;  Newton  v.  Commissioners,  100  U.  S.  560,  25  L.  Ed. 
711,  holding  that  no  injunction  would  lie  to  prevent  removal  of  a  State 
capital  under  a  State  law;  dissenting  opinion  in  Louisiana  v.  Jumel,  107 
U.  S.  756,  27  L.  Ed.  464,  2  Sup.  Ct.  165,  majority  holding  that  mandamus 
would  not  issue  to  compel  State  officers  to  apply  funds  in  treasury  in 
manper  forbidden  by  State;  disputing  opinion  in  Cunningham  v.  Macon 
ft  B.  R.  R.  Co.,  109  U.  S.  462,  463,  27  L.  Ed.  998,  3  Sup.  Ct.  612,  613,  ma- 
jority holding  court  ha^  no  jurisdiction  where  it  was  seen  State  was  an 
indispensable  party;  Hagood  v.  Southern,  117  U.  S.  70,  29  L.  Ed.  811,  6 
Sup.  Ct.  616,  suit  against  State  officers  to  compel  performanccT  of  an  obli- 
gation which  belonged  to  the  State  in  its  political  capacity  would  not  lie; 
Hans  V.  Louisiana,  134  U.  S.  16,  33  L.  Ed.  847,  10  Sup.  Ct.  507,  holding 
State  cannot  be  sued  in  Federal  court  without  its  consent;  Wisconsin  v. 
Dnluth,  2  Dill.  411,  Fed.  Cas.  17,902,  holding  State  cannot  sue  in  Federal 
Circuit  Court;  Board  v.  Gannt,  76  Va.  463,  suit  to  compel  State  board  to 
pay  public  moneys  into^sinking  fund  for  the  benefit  of  State  creditors,  as 
being  in  effect  suit  against  State;  and  by  analogy  in  Barney  v.  Baltimore 
City,  6  Wall.  285,  18  L.  Ed.  826,  it  was  held  that  Circuit  Court  could  not 
render  a  decree  in  a  partition  suit  unless  all  joint  owners  are  subjected 
to  its  jurisdiction. 

Other  cases  in  which  rule  has  been  cited  are:  Vattier  v.  Hinde,  7  Pet. 
263,  8  L.  Ed!  679,  holding  if  a  case  could  be  decided  on  its  merits  between 
those  parties  r^ularly  before  court,'  it  should  be  decided  though  others 
might  be  interested;  Irwin  v.  Dixon,  9  How.  29,  13  L.  Ed.  34,  temporary 
injunction  should  not  be  made  perpetual  until  title,  if  disputed,  is  settled; 
Shields  v.  Barrow,  17  How.  140,  141,  15  L.  Ed.  160,  161,  discussing  effect 
of  act  of  February  28,  1829,  as  to  nonjoinder  of  parties  who  could  not  be 
served  vT^ith  process;  dissenting  opinion  in  Virginia  Coupon  Cases,  114 
U.  S.  336,  29  L.  Ed.  209,  5  Sup.  Ct.  965,  pointing  out  that  all  cases  in 
which  redress  had  been  afforded  to  individuals  against  State  action  had 
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been  «ases  of  State  aggression;  not  of  refusal  to  fulfill  an  obligation ;  Gill 
V.  Stebbins,  2  Paine,  419,  Fed.  Cas.  5431,  holding  that  jurisdiction  de- 
pended on  the  situation  of  the  parties  to  the  record;  McWhorter  t.  Pen- 
sacola  &  A.  R.  R.  Co.,  24  Fla.  460,  12  Am.  St.  E^.  2^,  2  L.  B.  A.  506, 
5  Southi  131,  holding  rule  only  applied  where  State  was  interested  under 
contract  or  property  right,  or  as  real  plaintiff  in  suit  by  State  officers. 

The  following  cases  distinguish  rule  .and  hold  that  suits  were  not  in 
fact  suits  against  State:  Hancock  v.  Walsh,  3  Wood,  360,  Fed.  Cas.  6012, 
bill  to  restrain  commissioner  of  general  land  office  from  allowing  locations 
within  limits  of  complainant's  grant ;  Chicago  &  N.  W.  R.  R.  Co.  v.  Dey, 
35  Fed.  869, 1  L.  R.  A.  747,  suit  against  railroad  commissioners  of  another 
State;  Tuchman  v.  Welch,  42  Fed.  550,  suit  to  restrain  county  attorney 
in  proceeding  under  liquor  law;  Butler  v*  Ellerbe,  44  S.  C.  261,  22  S.  E. 
429,  action  to  restrain  controller  general  and  State  treasurer  from  paying 
salaries;  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  242,  27 
L.  Ed.  189,  1  Sup.  Ct.  279,  arguing  that  in  principal  case  property  involved 
remained  in  possession  of  tl;ie  defendants;  In  re  Ayers,  123  U.  S.  487,  488, 
511,  31  L.^  £d.  223,  231,  8  Sup.  Ct.  173,  186,  holding  that  question  of  juris- 
diction under,  eleventh  amendment  was  not  always  determined  by  the  nomi- 
nal parties  to  the  record  and  the  court  would  look  beyond  it;  Wood  v. 
Mann,  1  Sumn.  584,  Fed.  Cas.  17,952,  arguing  that  question  in  principal 
case  was  not  one  of  jurisdiction  but  of  proper  parties  to  lead  to  final 
decree;  McCauley  v.  Kellogg,  2  Wood,  21,  Fed.  ^as.  8688,  as  not  appli- 
cable- when  parties  defendant  had  no  real  interest,  but  were  sued  as  offi- 
cers to  compel  them  to  execute  the  laws  of  the  State;  State  v.  Burke,  33 
La.  Ann.  504,  as  one  of  long  list  of  authorities  holQing  tlmt  State  could 
not  be  sued;  Michigan  State  Bank  v.  Hammond,  1  Dou^.  (Mich.)  533, 
539,  540,  contrasting  rule  with  Bank  v.  Hastings,  Walk.  Ch.  13,  as  hav- 
ing been  founded  on  tort,  while  that  of  Bank  v.  Hastings  was  founded 
on  co^t^act;  Lowry  v.  Thompson,  25  S.  C.  419,  429,  430,  431,  432,  1  S.  E. 
143,  151,  152,  153,  as  having  been  overruled  by  Louisiana  v.  Jumel^  107 
U.  S.  711,  27  L.  ltd.  448,  2  Sup  Ct.  128,  and  stating  rule  to  be  that  an 
action  in  form  against  an  officer  could  not  be  maintained  if,  in  fact,  it 
was  against  State;  Water-Power  Co.  v.  Electric  Street  etc.  Co.,  43  S.  G. 
168,  20  S.  E.  1007,  holding  State  was  an  indispensable  party  in  an  action 
to  enjoin  a  purchaser  of  water-power  from  the  State,  and  equity  had  no 
jurisdiction;  State  v.  Doyle,  40  Wis.  204,  206,  210,  211,  212,  213,  214,  215, 
as  not  applicable  to  suit  in  Federal  < court  by  private  party  against  State 
officer  who  had  no  personal  interest  or  liability,  it  being  really  suit  against 
the  State. 

Distinguished  also  in  State  v.  Board  of  Liquidation,  136  La.  581,  67 
Sputh.  373,  holding  injunction  did  not  lie  to  restrain  board  of  liquidation 
of  State  debt  from  depositing  funds  in  bank  selected  as  depository  at  suit 
of  competing  bank  claiming  illegal  selection,  such  suit  being  against  State ; 
McDowell  V.  Fuller,  169  Mich.  336,  135  N,  W.  266,  holding  action  against 
defendant  "as  warden  of  Michigan  Reformatory"  for  breach  of  contract 
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made  and  breached  in  official  character  was  suit  against  State ;  dissenting 
opinion  in  South  Dakota  r.  North  Carolina,  192  U.  S.  331,  48  L.  £d.  466, 
24  Sup.  Ct.  281,  majority  holding  Supreme  Cc^rt  has  jurisdiction  over 
action  brought  by  one  State  against  another  to  enforce  payment  of  bonds 
of  other  State,  which  are  specifically  secured  by  shares  of  stock  belonging 
to  debtor  State. 

Disapproved  in  Western  Union  Tel,  Co.  v.  Andrews,  154  Fed.  98,  hold- 
ing suit  against  officers  of  State  could  not  be  maintained  when  State, 
though  not  party  of  record,  was  real  party  against  which  relief  was  asked. 

Remedy  against  government  or  its  agents  for  infringement  of  patent 
rights.    Note,  15  Ann.  Oas.  1110. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Oas.  792. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  S.)  193,  206,  208,  213,  214,  226.  \ 

Judicial  power  is  only  ezerdsed  for  the  purpose  of  giving  effect  to  tbe  will 
of  tlie  legislature,  not  that  of  the  Jndge. 

Approved  in  State  v.  Osborne,  14  Ariz.  189,  125  Pac.  886,  holding  con- 
stitntionality  of  statute  strictly  judicial  question;  Cargnani  v.  Cargnani, 
16  Cal.  App.  102,  116  Pac.  309,  holding  discretion  of  court  to  allow  wife 
costs  on  appeal  in  divorce  must  be  guided  by  law  and  inspired  by  desire 
to  promote  justice ;  People  v.  Pf anschmidt,  262  111.  440,  Ann.  Gas.  1915A, 
1171,  104  N.  E.  816,  holding  ^'judicial  discretion"  meant  sound  discretion 
guided  by  law;  Boales  v.  Ferguson,  55  Neb.  569,  76  N.  W.  19,  holding  act 
of  1895  (Neb.),  (Laws  1895,  c.  32),  legalized  proceedings  under  Laws  1889, 
c  57,  and  did  not  twlj  to  proceedings  valid  independent  of  the  act ;  State 
V.  Dickerson,  33  N«fv.  568,  113  Pac.  113,  holding  court  could  not  compel 
Oovemor  to  perform  act  in  conflict  with  his  constitutional  power  and  pre- 
rogative; Hensley  r.  McDowell  Furniture  Co.,  164  N.  C.  150,  80  S.  E.  155, 
holding  discretion  of  court  to  grant  continuance  should  be  exercised  to 
protect  rights  of  parties;  Jarrett  v.  High  Point  Truck  &  Bag  Co.,  142 
N.  C.  469,  55  S.  £.  339,  holding  discretion  of  court  to  set  aside  verdict 
most  not  be  exercised  arbitrarily,  capriciously  or  willfully;  Chicago  etc. 
Ry.  Co.  V.  Moore,  34  Okl.  205,  124  Pac.  992,  holding  County  Court  erred 
in  exercise  of  discretion  in  denying  amendment  of  appeal  bond;  Riverside 
Portland  Cement  Co.  v.  Masson,  69  Or.  510,  Ann.  Oas.  1916A,  l27,  139  Pac. 
726,  holding  court  on  reopening  case  to  permit  plaintiff  to  prove  its  in- 
corporation abused  discretion  in  refusing  defendant  leave  to  introduce 
evidence  not  offered  at  first  hearing  because  plaintiff  had  not  shown  right 
to  do  business  in  State;  Johnson  v.  Trustees  of  Hampton  Inst.,  105  Va. 
323,  54  S.  E.  32,  bill  does  not  lie  to  enjoin  county  treasurer  and  commis- 
sioner to  enjoin  collection  of  taxes  assessed;  !MiIler  v.  Board  of  Agricul- 
ture, 46  W.  Va.  193,  76  Am.  St.  Eep.  813,  32  S.  E.  1008,  holding  mandamus 
will  not  lie  to  compel  State  of&cers  to  execute  an  executory  contract  be- 
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tween  individual  and  State;  Nash  v.  Fries,  129  Wis.  124,  108  N.  W.  211, 
holding  "discretion''  as  used  in  Statute  empowering  court  to  make  order 
creating  territory  into  to^n  was  mere  legal  discretion  to  determine  whether 
statute  had  been  complied  with;  State  ex  rel.  Rose  v.  Superior  Court  of 
Milwaukee  County,  105  Wis.  675,  81  N.  W.  1053,  holding  under  Rev.  Stats. 
Wis.,  §  1862,  providing  for  granting  to  street  railway  use  of  street  by  city 
council  upon  such  terms  as  authorities  shall  determine,  court  has  no  au- 
thority, to  enjoin  passage  o^  such  ordinance;  In  re  Barry,  42  Fed.  122,  Fed. 
Cas.  1059,  holding  Circuit  Courts  have  no  common-law  jurisdiction  to  issue 
habeas  corpus  their  power  is  limited  to  conmiitment  under  process  or 
authority  of  the^United  States;  Ex  parte  Chase,  43  Ala.  311,  holding  that 
courts  must  grant  a  motion  for  change  of  venue  on  the  ground  of  preju- 
dice, if  properly  made;  Robertson  v.  State,  109  Ind.  82,  10  N.  E.  683, 
holding  courts  cannot  adjudicate  claim  to  office  of  Lieutenant-governor 
iWhen  jurisdiction  is  vested  exclusively  in  the  general  assembly;  Board  of 
'Commrs.  v.  Gwin,  136  Ind.  576,  22  L.  R.  A., 410,  36  N.  E.  242,  court  may 
not  reconstruct  courtrooms  under  name  of  repairs,  that  power  being  in 
the  board  by  statute ;  Dennis  v.  Dennis,  68  Conn.  198,  57  Am.  St.  Rep.  101, 
84  L.  R.  A.  459,  36  Atl.  38,  courts  will  exercise  discretion  in  administering 
divorce  jurisdiction  to  prevent  abuse  of  the  laws;  dissenting  opinion  in 
Boody  V.  Watson,  64  N.  H.  197,  9  Atl.  820,  majority  holding  court  could 
order  an  assessment  of  property  after  assessors  had  ceased  to  hold  office; 
State  V.  Cunningham,  83  Wis.  137,  35  Am.  St.  Rep.  45,  17  L.  R.  A.  166, 
53  N.  W.  53,  court  may  take  jurisdiction  of  suit  on  relation  of  private 
citizen  in  the  jiame  of  State,  notwithstanding  attorney  general  had  refused  \ 
to  bring  suit ;  Matter  of  Barry,  136  U.  S.  610,  34  L.  Ed.  509,  holding  the 
Federal  court  had  no  jurisdiction  to  issue  habeas  corpus  in  suit  of  an 
alien  against  a  citizen;  Coleman  v.  Newby,  7  Kan.  87,  92,  statii^  province 
of  legislature  was  to  make  laws,  of  judiciary  to  construe  them,  and  of 
executive  to  enforce  them;  dissenting  opinion  in  Gage  v.  Gage,  66  N.  H. 
299,  28  L.  R.  A.  864,  29  Atl.  552,  tenant  in  common  was  liable  to  account 
to  l^is  cotenants  for  an  excessive  use  of  the  common  property. 

Suit  In  equity  against  agent. 
Approved  in  Murray  v.  Wilson  Distilling  Co.,  164  Fed.  18,  92  C.  C.  A.  1, 
holding  State  Dispensary  Commissioners  of  South  Carolina  suable  by  credi- 
tors as  -agents  of  State;  Mackay  v.  Gabel,  117  Fed.  878,  holding  grantee  in 
deed  is  not  indispensable  party  in  suit  by  third  party  claiming  to  be  equi- 
table owner,  to  set  deed  aside  where  deed  conveyed  to  ^complainant  all  of 
defendant's  right,  title  and  interest;  Montgomery  v.  City  Council,  99  Fed. 
832,  833,  holding  one  voluntarily  paying  city  tax  for  which  he  is  not  liable 
cannot  be  subrogated  to  rights  of  city  against  owner;  Virginia  Coupon 
Cases,  114  U.  S.  289,  294,  296,  29  L.  Ed.  192,  194,  195;  5  Sup.  Ct.  913,  916, 
917,  holding  tax  collector  refusing  to  accept  coupons  on  State  bonds  for 
taxes  must  produce  a  valid  State  law  to  justify  his  refusal;  dissenting 
opinion  in  In  re  Ayers,  123  U.  S.  512,  513,  31  L.  Ed.  232,  8  Sup.  Ct.  186, 
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187,  majority  holdkig  that  in  certain  events  the  court  would  proceed 
against  an  officer  as  if  State  were  party;  Bonaparte  v.  Camden  etc.  R.  R. 
Co.,  1  Bald.  218,  Fed.  Cas.  1617,  holding  that  injunction  would  lie  against 
person  assuming  to  act  under  an  unconstitutional  law,  though- not  against 
principal;  Adams  v.  Bradley,  5  Sawy.  222,  223,  Fed.  Cas.  48,  as  an  illus- 
tration of  case  where  a  State  officer  could  be  sued  in  his  individual  capa- 
city; Tyler  v.  Walker,  24  Fed.  Cas.  470,  action  by  army  officer  against 
regimental  paymaster  for  double  rations;  Baring  v.  Erdman,  2  Fed.  Cas. 
786,  injunction  to  restrain  agents  of  State  board  of  canal  commissioners 
from  entering  on  lands  for  diverting  a  stream,  without  authority  of  law; 
Head  v.  Porter,  48  Fed.  482,  483,  suit  against  government  officer  for  in- 
fringement of  patent,  although  acting  under  government  orders;  Webster 
V.  French,  11  111.  272,  suit  to  compel  specific  performance  of  sale  of  gov- 
ernment property  where  State  not  a  party;  Herr  v.  Central  etc.  Asylum, 
97  Ky.  462,  53  Am.  St.  Bep.  416,  30  S.  W.  972,  grant  of  injunction  to 
restrain  asylum  from  creating  nuisance  by  constructing  dams  across  creek ; 
Anderson  v.  State,  23  Miss.  474,  suit  against  county  tax  collector  to  re-^ 
strain  sale  of  debts  and  claims  for  void  assessment  where  there  was  no 
provision  for  making  county  party;  Swasey  v.  ^orth  Car<^lina  R.  R.  Co., 
71  N.  C.  574,  suit  by  holders  of  State  bonds  issued  in  aid  of  a  railroad 
grant>to  enforce  their  lien  on  railroad;  C.  &  0.  R.  R.  Co.  v.  Miller,  19 
W.  Va.  416,  upholding  right  to  sue  State  officer,  when  6tate  cannot  be 
sued,  either  to  require  or  inhibit  the  performance  of  purely  ministerial 
duty ;  Young  v.  Montgomery  etc.  R.  R.  Co.,  2  Wo^,  612,  Fed.  Cas.  18,166, 
holding,  where  State  is  concerned,  it  should  be  made  party,  if  possible; 
Tobin  V.  Walkinshaw,  McAll.  46,  Fed.  Cas.  14,068,  and  United  States  v. 
Parrott,  McAll.  281,  282,  Fed.  Cas.  15,998,  in  discussion  as  to  necessary 
and  indispensable  parties;  Connolly  v.  Wells,  33  Fed.  208,  in  suit  against 
executors,  all  must  be  bound;  State  v.  Curran,  12  Ark.  350,  holding  the 
right  of  a  citizen  to  sue  State  was  not  restricted  to  money  demands ;  Moore 
V.  School  Trustees,  19  111.  86,  holding  suit  to  set  aside  sale  of  school  lands 
properly  brought  by  township  school  trustees;  In  re  City  of  Mount  Vernon, 
147  111.  365,  35  N.  E.  534,  holding  State  cannot  be  made  a  party  to  suit 
to  confirm  special  tax  for- public  improvement;  Francis  v.  Porter,  7  Ind. 
217,  holding  in  foreclosure  suit,  where  State  was  a  necessary  party  on 
account  of  a  loan  from  sinking  fund,  commissioners  should  have  been 
made  parties;  Dreux  v.  Kennedy,  12  Rob.  (La.)  504,  holding  a  party  in 
possession  of  land  is  bound  to  defend  action  to  recover  possession,  if  owner 
cannot  be  found ;  Polack  v.  Mansfield,  44  Cal.  42,  13  Am.  Rep.  156,  allow- 
ing ejectment  to  be  maintained  against  United  States  office^,  holding  for 
the  government.  ^ 

Distinguished  in  McConnell  v.  Dennis,  153  Fed.  550,  82  C.  C.  A.  501, 
where  decree  entered  for  complainant  in  cause  in  which  because  of  absence 
of  indisi)ensable  parties  court  could  not  grant  any  relief,  defect  of  parties 
cannot  be  waived  by  parties  before  court;  Divine  v.  Harvie,  7  T.  B.  Mon. 
441,  IS  Am.  Dec  196,  holding  that  State  cannot  be  made  garnishee,  nor 
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62  L.  Ed.  725,  28  Sup.  Ct.  441,  holding  Federal  court  had  jurisdiction  to 
enjoin  State  offi<$ers  from  enforcing  unconstitutional  statute  fixing  rail- 
road rates;  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  910,  holding  ques- 
tion of  capacity  in  which  officers  were  sued  was  not  in  issue;  Fleischman 
Co.  V.  Murray,  161  Fed.  160,  holding  suit  by  creditors  against  State  dis- 
pensary commissioners  of  South  Carolina  was  not  suit  against  State; 
Union  Trust  Co.  v.  Steams,  119  Fed.  793,  holding  a  suit  against  the  attor- 
ney general  and  his  assistant,  to  enjoin  them  from  prosecuting  criminal 
action  in  name  of  State,  is  a  suit  against  State  and  Federal  court  has 
no  jurisdiction;  Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  462,  464,  holding 
bill  cannot  be  maintained  against  public  officers  to  compel  them  to  issue 
bonds  unless  act  is  ministerial;  Joos  y.  Illinois  Nat.  Guard,  257  111.  142, 
143,  Ann.  das.  1914A,  862,  43  L.  B.  A.  (N.  S.)  1214,  100  N.  E.  506,  hold- 
ing suit  to  enjoin  Illinois  National  Guard  from  engaging  in  rifle  practice 
on  range  adjacent  to  complainant's  farm  was  not  suit  against  State;  dis- 
senting opinion  in  Chaffraix  v.  Board,  11  Fed.  649,  majority  holding  that 
State  officers  would  be  enjoined  from  diverting  fund  collected  and  set 
apart  for  specific  purpose;  Dunn  v.  State  University,  9  Or.  362,  holding 
inftnunity  of  State  does  not  cover  its  agents  who  hold  title  and  possession 
of  property  against  which  third  party  has  valid  claim. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Toung,  209  U*  S.  196,  14 
Ann.  Gas.  764,  13  L.  B.  A.  (N.  S.)  932,  52  L.  Ed.  744,  28  Sup.  Ct.  441, 
majority  holding  Federal  court  had  jurisdiction  to  enjoin  enforcement  by 
State  officers  of  unconstitutional  statute  fixing  railway  fares;  State  v. 
Burke,  33  La.  Ann.  508,  holding  rule  did  not  apply  when  authority  pleaded 
was  article  of  Constitution. 

When  public  officers  are  subject  to  suit,  although  t^ey  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Bep. 
831,  832,  834,  838. 

Void  statute  can  never  afford  any  protection  to  officers  who  execute  It. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  964, 
following  rule ;  Continental  Nat.  Bank  v.  Buf ord,  191  U.  S.  122,  48  L.  Ed. 
120,  holding  under  acts  July  13,  1882,  March  3,  1887,  and  August  13,  1888, 
national  banks,  for  purpose  of  jurisdiction,  are  citizens  of  State  where 
located;  Greenwich  Ins.  Ca  v.  Carroll,  126  Fed.  127,  holding  Iowa  Code, 
§§  1754,  1755,  prohibiting  combinations  between  fire  insurance  companies 
in  relation  to  rates,  are  valid  J  Detroit  v.  Wayne  Circuit  Judge,  127  Mich. 
605,  86  N.  W.  1032,  holding  injunction  will  lie  to  restrain  collection  of 
personal  tax  against  street  railway  by  seizure  of  its  cars;  Board  of  Edu- 
cation etc.  V.  Territory  Okl.,  12  Okl.  297,  70  Pac.  796,  enjoining  commis- 
sioners for  location  of  normal  school  from  misappropriating  public  moneys ; 
McConnell  v.  Arkansas  Brick  Mfg.  Co.,  70  Ark.  587,  69  S.  W.  565,  argu- 
endo; Woolsey  v.  Dodge,  6  McLean,  146,  Fed.  Cas.  18,032,  sustaining 
injunction  against  collection  of  tax  on  banks  under  tax  act  of  1852; 
Schandler  Bottling  Co.  v.  Welch,  42  Fed.  565,  sustaining  proceedings  to 
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prevent  sale  ot  intoxicating  liquors  in  original  packages  under  an  tincon- 
stitutional  State  law;  Stevens  v.  R.  &  B.  R.  R.  Co.,  29  Vt.  565,  restraining 
application  of  capital  subscribed  for  specific  railroad  to  extension  of  line 
under  void  statute;  Boales  v.  Ferguson,  76  N.  W.  19,  refusing  to  hold  an 
administrator,  acting  under  void  statute,  to  be  protected  thereby;  People 
r.  State  Treasurer,  24  Mich.  474,  allowing  mandamus  to  compel  State 
treasurer  to  deliver  up  bonds  deposited  with  him  under  void  law;  Lynn 
V.  Polk,'  8  Lea,  154,  holding  ofi&cer,  while  executing  unconstitutional  act, 
is  not  acting  by  authority  of  State. 

Distinguished  in  dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S.  741, 
27  L.  Ed.  458,  2  Sup.  Ct.  153,  and  State  v;  Burke,  33  La.  Ann.  508,  show- 
ing rule  did  not  apply  when  the  authority  invoked  was  Constitution; 
Noble  v.  Indianapolis,  16  Ind.  509,  showing  rule  did  not  apply  when  law 
was  valid  and  act  complained  of  only  irregular. 

Liability  for  acts  done  under  unconstitutional  statute.    Note/64  Am. 
Dec.  51,  55. 

Injunction  is  proper  to  restrain  State  officer  from  performing  officisa  duty, 
whicb  would  lead  to  continuing  injury. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620>-56  L.  Ed.  577, 
32  Sup.  Ct.  340,  holding  officer  of  United  States  not  inmiune  from  injunc- 
tion to  restrain  threatened  injury;  Davis  v.  Berry,  216  Fed.  415,  granting 
injunction  to  restrain  enforcement  of  law  requiring  performance  of  opera- 
tion of  vasectomy  on  certain  criminals ;  Louisville  etc.  R.  Co.  v.  Bosworth, 
209  Fed.  386,  390,  399,  400,  401,  granting  preliminary  injunction  against 
enforcement  of  tax  on  ground  of  invalidity  of  assessment;    McCreery 
Engineering  Co.  v.  Massachusetts  Fan  Co.,  195  Fed.  507,  115  C.  C.  A.  408, 
holding  injunction  lay,  at  suit  of  owner  of  patent,  to  restrain  county  com- 
missioners from  using  courthouse  apparatus  infringing  patent;   Central 
of  Greorgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  959,  1002,  Seaboard 
Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  808,  and  Louisville 
etc.  R.  Co.  V.  Railroad  Commission,  157  Fed.  959,  all  upholding  injunc- 
tion against  enforcement  of  rates  fixed  by  railroad  commission  of  Ala- 
bama; Buffald  Gas  Co.  v.  City  of  Buffalo,  156  Fed.  372,  enjoining  enforce- 
ment of  order  of  State  commissioners  of  gas  and  electricity  pending  suit 
to  determine  its  validity ;  Southern  Ry.  Co.  v.  Greensboro  Ice  &  Coal  -Co., 
i34  Fed.  93,  upholding  Federal  jurisdiction  over  suit  to  enjoin  State  cor- 
poration commission  from  enforcing  order  alleged  to  interfere  with  inter- 
state commerce;  Southern  Exp.  Co.  v.  Mayor  etc.  of  Ensley,  116  Fed.  761, 
holding  city  will  be  restrained  from  enforcing  invalid  ordinance  imposing 
fee  on  express  company  engaged  in  interstate  commerce;  Union  &  Plant- 
ers' Bank  v.  City  of  Memphis,  111  Fed.  563,  holding  court  has  jurisdiction 
to  enjoin  city  from  levying  tax  on  capital  stock  of  bank,  on  ground  that 
statute   impairs    obligation   of   a   contract;   Krupp   Aktiengesellschaft   v. 
Crozier,  32  App.  D.  C.  5,  holding  injunction  lay  at  suit  o£  foreign  owner 


9  Wheat.  73S-903  NOTES  ON  U.  S.  REPORTS.  164 

of  United  States  patents  for  field-guns  to  restrain  chief  of  ordnance  of 
United  States  Army  from  infringing  patents  by  manufacture  of  guns' 
for  use  of  United  States;  United  States  v.  Kimball,  7  App.  D.  C.  506, 
holding  telegraph  company  could  sue  to  enjoin  enforcement  of  ordinance 
prohibiting  use  of  streets  and  squares  by  private  persons;  Paulk  v.  Mayor 
of  Sycamore,  104  Ga.  28,  69  Am.  St.  Rep.  132,  30  S.  E.  418,  holding  court 
will  not  prevent  institution  of  criminal  prosecution  by  injunction;  EUing- 
ham  V.  Dye,  178  Ind.  405,  407,  Ann.  Gas.  19150,  200,  99  N.  E.  26,  27,  hold- 
ing  injunction  lay  to  restrain  State  board  of  election  commissioners  from 
submitting  proposed  State  Constitution  to  vote  under  void  statute;  Clark 
V.  Harford  Agricultural  etc.  Assn.,  118  Md.  615,  85  Atl.  506,  holding 
injunction  lay  to  restrain  sheriff  from  interfering  with  racing  commission 
acting  in  pursuance  of  statute;  C..&  P.  Telephone  Co.  v.  Baltimore  City, 
89  Md.  717,  43  Atl.  789,  holding  mandamus  will  lie  to  prevent  city  from 
violating  contract  with  company  to  lay  underground  telephone  conduits; 
Bartles  Northern  Oil  Co.  v.  Jackman,  29  N.  D.  247,  160  N.  W.  579,  holding 
injunction  lay  to  prevent  State  oil  inspector  from  holding  up  oil  in 
transit  to  State  for  nonpayment  of  excessive  inspection  fees;  State  v. 
Huston,  27  Okl.  615,  34  L.  R.  A.  (N.  S.)  380,  113  Pac.  193,  upholding  in- 
junction to  restrain  State  officers  from  using  public  funds  contrary  to  law ; 
Davis  V.  Gray,  16  Wall.  220,  21  L.  Ed.  453,  respecting  forfeiture  of  a  rail- 
way company's  land  grant;  dissenting  opinion  in  Louisiana  v.  Jumel,  107 
U.  S.  758,  27  L.  Ed.  465,  2  Sup.  Ct.  167,  majority  holding  mandamus  will 
not  lie  to  compel  State  officer  to  apply  funds  in  manner  forbidden  by 
State;  Lowry  v.  Thompson,  25  S.  C.  422,  1  S.  E.  145,  action  against  sink- 
ing fund  commissioners  to  recover  property  in  possession  of  Secretary  of 
State  was  action  against  State;  Virginia  Coupon  Cases,  114  U.  S.  314, 
29  L.  Ed.  201,  5  Sup.  Ct.  927,  and  Baltimore  &  0.  R.  R.  Co.  v.  Allen,  17 
Fed.  176,  preventing  collection  of  taxes  by  sale  of  railroad,  after  tender 
of  tax  receivable  coupons;  Pennoyer  v.  McConnaughty,  140  U.  S.  10,  12, 
18,  35  L.  Ed.  265,  366,  368,  11  Sup.  Ct.  701,  702,  704/  affirming  s.  c,  14 
Sawy.  588,  43  Fed.  199,  as  instance  of  action  which  was  not  against  State 
within  eleventh  amendment;  In  re  Tyler,  149  U.  S.  188,  190,  37  L.  Ed. 
697,  698,  13  Sup.  Ct.  792,  793,  sustaining  grant  of  injunction  against  col- 
lection of  State  tax  on  property  in  hands  of  receiver  appointed  by  Fed- 
eral court;  Reagan  v.  Farmers'  Loan  etc.  Co.,  154  U.  S.  389,  38  L.  Ed. 
1020,  14  Sup.  Ct.  1051,  holding  that  suit  against  State  railroad  commis- 
sion was  not  against  State;  Belknap  v.  Schild,  161  U.  S.  18,  40  L.  Ed.  662, 
16  Sup.  Ct.  445,  holding  that  officers  or,  agents  of  United  States,  acting 
under  government  orders,  are  personally  liable  to  suit  for  infringing 
patent ;  Scott  v.  McDonald,  165  U.  S.  112,  114,  41  L.  Ed.  653,  17  Sup.  Ct. 
263,  264,  restraining  State  officers  from  seizing  liquor  imported  for  private 
use  under  unconstitutional  law;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed. 
142,  17  Sup.  Ct.  776,  sustaining  action  to  recover  possession  of  real  estate 
from  State  officers  claiming  to  hold  it  because  title  and  possession  was  in 
State;  Bonaparte  v.  Camden  etc.  R.  R.  Co.,  Bald.  217,  231,  232,  Fed.  Cas. 
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1617,  restraining  corporation  agents  where  the  corporation  could  not  be 
sued;  State  Lottery  Co.  v.  Fitzpatrick,  3  Wood,  256,  258,  261,  261,  Fed. 
Cas.  8541,  restraining  State  oflSeers,   acting  under  statute,  from  invading 
franchises  of  a  corporation;  Spooner  v.  McConnell,  1  McLean,  355,  Fed. 
Cas.  13,245,  restraining  individuals  assuming  to  act  on  behalf  of  a  State; 
Mnrdock  v.  Woodson,  2  Dill.  204,  Fed.  Cas.  9942,  restraining  Governor, 
acting  as  State's  special  agent,  in  foreclosing  mortgage  for  benefit  of  State ; 
Georgia  v.  Atkins,  1  Abb.  25,  Fed.  Cas.  5350,  35  Ga.  317,  enjoining  threat- 
ened proceedings  of  collector  of  internal  revenue  to  collect  unauthorized 
tax;  dissenting  opinion  in  Chaffraix  v.  Board,  11  Fed.  647,  majority  sus- 
taining injunction  against   State   officers  from   diverting  fund  collected 
and  set  apart  for  specific  purpose;  Claybrook  v.  City  of  Owensboro,  16 
Fed.  304,  restraining  board  of  school  trustees  from  discriminating  in  dis- 
tributing school  taxes  under  unconstitutional  law;  President  etc.  of  Tale 
V.  Sanger,  62  Fed.  180,  restraining  State  treasurer  from  threatened  diver- 
sion of  funds  appropriated  for  the  college,  under  authority  of  uncon- 
stitutional law ;  Gre^  v.  Sanf ord,  65  Fed.  155,  28  U.  S.  App.  313,  holding 
suit  to  restrain  State  assessor  from  assessing  for  unauthorized  tax  was 
not    against    State;    Cuban  Steamship  Co.   v.  Fitzpatrick,   66  Fed.   68, 
restraining  mayor  and  chief  of  police  from  interfering  with  loading  of 
ship  under  unconstitutional  statute;  Mills  v.  Green,  67  Fed.  824,  restrain- 
ing supervisor  of  registration  from  carrying  out  State  laws  restricting 
right  of  suffrage;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  597,  598, 
holding  that  State  officer  would  be  enjoined  only  if  statute  under  which 
he  was  claiming  to  act  was  void;  Grether  v.  Wright,  75  Fed.  749,  43 
U.  S.  App.  770,  holding  that,  where  State  law  expressly  gave  remedy  by 
injunction,  Federal  courts  in  equity  would  apply  same  remedy;  Third  Nat. 
Bk.  V.  Mylin,  76  Fed.  386,  restraining  State  officers  from  collecting  tax 
on  shares  in  national  banks  under  statute  alleged  to  be  in  violation  of 
Fourteenth   Amendment;   Mutual  Life  Ins.   Co.   v.   Boyle,   82  Fed.   710, 
enjoining  State  superintendent  of  insurance  from  refusing  license  to  in- 
surance company  to  do  business  in  State  when  law  allowed  him  no  dis- 
cretion; Cobb  V.  Clough,  83  Fed.  609,  restraining  sale,  as  school  lands,  of 
lands  claimed  under  prior  railroad  grant;  Bank  of  Kentucky  v.  Stone, 
88  Fed.  392,  suit  to  enjoin  certification  of  municipal  tax  on  bank  organized 
under  State  law;  Mayor  etc.  of  Columbus  v.  Rodgcrs,  10  Ala.  46,  restrain- 
ing collection  of  bridge  tolls  in  violation  of  franchise  in  which  there 
was  penal  clause;  Bruner  v.  Bryan,  50  Ala.  528,  sustaining  bill  by  lawful 
sheriff  whose  office  had  been  erroneously  declared  vacant  to  enjoin  an 
appointee  from  exercising  duties  of  office;  Port  of  Mobile  v.  Louisville 
etc.  R.  R.  Co.,  84  Ala.  124,  5  Am.  St.  Rep.  351,  4  South.  lU,  restraining 
municipality  from  enforcing  ordinance  which  would  destroy  street  railroad 
franchise;  Parker  v.  Garrison,  61  111.  254,  sustaining  bill  for  injunction 
in  nature  of  specific  performance  of  agreement  respecting  personal  chat- 
tels; North  Pac.  R.  R.  Co.  v.  Garland,  5  Mont.  196,  197,  3  Pac.  161,  re- 
straining collection  of  tax  on  exempt  property;  Burnet  v.  Cincinnati,  3 
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Ohio,  88,  17  Am.  Dec.  584,  restraining  sale  of  lots  for  city  taxes;  Masson's 
Appeal,  70  Pa.  St.  31,  restraining  adjoining  owner  from  using  party-wall 
before  paying  his  share  of  the  cost;  dissenting  opinion  in  Lynn  v.  Polk, 
8  Lea,  285,  majority  sustaining  bill  quia  timet  by  citizen  taxpayers  to 
restrain  State  officers  from  proceeding  under  void  act;  Kerr  v.  WooUey, 
3  Utah,  464,  24  Pac.  834,  restraining,  collection  of  void  tax;  Bull  v.  Read, 
13  Gratt.  87,  sustaining  bill  to  test  validity  of  a  statute  providing  for 
system  of  free  schools  and  the  propriety  of  commissioners'  proceedings 
under  it;  Bettman  v.  Harness,  42  W.  Va.  438,  36  L.  R.  A.  570,  26  S.  E. 
272,  enjoining  unlawful  extraction  of  petroleum  from  land  as  part  of  the 
land  while  title  was  in  dispute;  State  v.  Cunningham,  81  Wis.  481,  15 
L.  R.  A.  567,  51  N.  W.  729,  enjoining  Governor  from  carrying  oul 
uncoiistitutional  law;  Kendall  v.  United  States,  12  Pet.  615,  9  L.  Ed. 
1217,  affirming  s.  c,  5  Cr.  C.  C.  276,  Fed.  Cas.  15,617,  holding  that 
Circuit  Court  had  power  to  issue  mandate  to  compel  postmaster-general 
to  credit  a  sum  awarded  on  an  account;  Barber  v.  Barber,  21  How.  592, 
16  L.  Ed.  229,  holding  that  Federal  courts  have  jurisdiction  of  a  suit 
in  equity  for  alimony  by  a  wife  divorced  by  a  State  court;  dissenting 
opinion  in  United  States  v.  Lee,  106  U.  S.  245,  246,  27  L.  Ed.  190,  191, 
1  Sup.  Ct.  281,  282,  defining  ground  on  which  ruling  rested;  Poor  v.  Carle- 
ton,  3  Sumn.  77,  Fed.  Cas.  11,272,  holding  that  continuance  or  dissolution 
of  special  injunction  after  coming  inr  of  answer  was  in  discretion  of  court ; 
Baker  v.  Biddle,  Bald.  408,  Fed.  Cas.  764,  discussing  cases  proper  for 
exercise  of  equitable  jurisdiction,  as  where  remedy  at  law  is  doubtful, 
difficult,  inadequate  or  incomplete;  Western  Assur.  Co.  v.  Ward,  75  Fed- 
342,  holding,  in  action  to  reform  a  policy,  that,  before  application  to 
equity  can  be  defeated  on  ground  of  adequate  remedy  at  law,  its  equal 
sufficiency  must  be  shown;  dissenting  opinion  in  Cherokee  Nation  v. 
Georgia,  5  Pet.  78,  8  L.  Ed.  53,  majority  refusing  to  restrain  a  State  from 
forcible  exercise  of  legislative  power  over  Cherokee  Nation,  as  not  being 
foreign  State  within  the  Constitution;  Irwin  v.  Dixion,  9  How.  27,  IS 
L.  Ed.  33,  as  not  proper  remedy  to  prevent  injury  to  private  rights  by 
public  nuisance,  unless  damage  was  greater  than  to  anyone  else,  and 
irreparable;  dissenting  opinion  in  Antoni  v.  Greenhow,  107  U.  S.  809, 
27  L.  Ed.  483,  2  Sup.  Ct.  125,  majority  holding  that  statute  which  pro- 
vided for  payment  of  taxes  with  bond  coupons,  only  after  their  validity 
was  ascertained,  did  not  impair  validity  of  any  contract  with  the  holder; 
vin  re  Ayers,  123  U.  S.  498,  499,  500,  31  L.  Ed.  227,  228,  8  Sup.  Ct.  179, 
180,  holding  bill  to  restrain  threatened  official  acts,  where  the  decree  was 
limited  to  one  specific  act,  was  in  effect  against  the  State  and  would  not 
lie;  Fitts  v.  McGhee,  172  U.  S.  527,  holding  injunction  would  not  lie  to 
restrain  attorney  general  of  State  from  enforcing  provisions  of  State  law 
requiring  tolls ;  Cutting  v.  Gilbert,  5  Blatchf .  263,  Fed.  Cas.  3519,  refusing 
to  restrain  illegal  assessment,  where  remedy  at  law  was  adequate;  Carroll 
V.  Perry,  4  McLean,  28,  Fed.  Cas.  2456,  refusing  to  revise  irregularities 
of  State  officers,  unless  State  courts  had  no  jurisdiction ;  La  Mothe  v.  Fink, 
8  Biss.  498;  Fed.  Cas.  8032,  refusing  to  restrain  marshal  from  levying 
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on  mortgaged  chattels  in  mortgagee's  possession  under  an  execution 
against  mortgagor;  Bancroft  v.  Thayer,  5  Sawy.  504,  Fed.  Cas.  835, 
refusing  to  enjoin  officers  of  State  board  of  education  from  adopting  new 
series  of  school  books;  Atkinson  v.  Philadelphia  &  T.  R.  R.  Co.,  2  Fed. 
Cas.  107,  refusing  to  enjoin  obstruction  of  navigable  stream  by  bridge 
at  suit  of  ship  owner,  where  compensation  was  obtainable  at  law;  Jones 
V.  Black,  48  Ala.  544,  refusing  to  enjoin  holding  of  election,  when  no 
injury  to  person,  property  or  rights  shown;  American  U.  Tel.  Co.  v.  West- 
em  Union  Tel.  Co.,  67  Ala.  33,  42  Am.  Rep.  94,  refusing  to  enjoin  erection  - 
of  poles  and  wires,  at  suit  of  foreign  company,  not  showing  it  had  any 
business  or  interest  in  State;  Clayton  v.  Laf argue,  23  Ark.  143,  refusing 
to  restrain  collection  of  taxes  on  alleged  erroneous  assessment;  Coulson 
V.  Harris,  43  Miss.  746,  770,  refusing  to  restrain  collection  of  tax  greater 
than  assessed,  specifying  what  is  required  to  found  equitable  jurisdiction; 
McCoy  V.  Corporation,  3  Ohio,  379,  17  Am.  Dec.  608,  refusing  to  restrain 
collection  of  tax  properly  assessed,  but  under  unconstitutional  law; 
Mechanics'  etc.  Bank  v.  Debolt,  1  Ohio  St.  594,  to  same  effect;  and  holding 
the  decision  applied  equally,  whether  plaintiff  was  an  individual  or  cor- 
poration, unless  the  enforcement  of  the  tax  would  destroy  bank's  fran- 
chise. 

Distinguished  in  Coulter  v.  Weir,  127  Fed.  905,  holding  where,  under 
Kentucky  statute,  valuation  of  corporation's  franchise  had  been  made 
by  State  board,  and  auditor  had  given  final  notice  thereof  before  suit 
was  brought  against  him  in  his  official  capacity  to  restrain  collection  of 
such  tax,  bill  not  maintainable  as  to  part  of  tax  due  State;  People  v. 
District  Court,  29  Coto.  233,  68  Pac.  253,  holding  District  Court  cannot 
enjoin  State  .board  of  assessors  from  valuing  property  of  transportation 
companies  for  taxation  under  Colo.  Sess.  Laws  1901,  p.  299;  Hagood  v. 
Southern,  117  U.  S.  69,  29  L.  Ed.  811,  6  Sup.  Ct.  616,  holding  distinction 
to  be  between  cases  where  relief  sought  was  performance  of  plain  official 
duty  or  State  officers  had  violated  property  rights,  and  those  seeking 
affirmative  official  action  in  performing  an  obligation  incumbent  on  State 
in  its  political  capacity;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S. 
455,  27  L.  Ed.  995,  denying  Federal  jurisdiction  over  foreclosure  where 
State  held  legal  title  and  possession  of  property  involved;  McCauJey  v. 
Kellogg,  2  Wood,  22,  23,  Fed.  Cas.  8688,  holding  that  State  officers  could 
not  be  compelled  by  mandamus  to  execute  laws  of  State ;  Branch  v.  Macon 
&  B.  R.  R.  Co.,  2  Wood,  388,  Fed.  Cas.  1808,  holding  courts  had  never 
assumed  to  interfere  with  property  rightfully  in  x)ossession  of  State; 
Tobin  V.  Walkinshaw,  McAll.  31,  41,  42,  Fed.  Cas.  14,068,  holding  rule 
did  not  justify  arrest,  by  injunction,  of  profits  of  mine  from  absent  per- 
sons for  the  purpose  of  obtaining  account;  Comer  v.  Bankhead,  70  Ala. 
497,  refusing  to  specifically  enforce  contract  for  hire  of  convict  labor 
against  warden's  successor  in  office;  Michigan  State  Bank  v.  Hastings, 
Walk.  Ch.  (Mich.)  13,  showing  rule  not  applicable  to  bill  to  enjoin  de- 
livery of  property  to   State  trustees,   and  compel   sale   for  petitioner's 
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benefit;  Tonngblood  v.  Sexton,  32  Mich.  410,  20  Am.  Bep.  656,  rale  did 
not  apply  to  case  of  taxation  under  liquor  tax  law;  American  Dock  etc. 
Co.  V.  Trustees,  32  N.  J.  Eq.  439,  holding  rule  did  not  apply  to  suit  to 
quiet  title  and  enjoin  sale  by  State  agents  when  title  was  in  dispute. 

Disapproved  in  Grant  v.  Cooke,  7  D.  C.  193,  holding  bill  to  enjoin 
enforcement  of  law  not  maintainable  by  private  citizen  without  showing 
of  injury  peculiar  to  himself. 

What  is  "irreparable  injury,"  warranting  injunction  against  trespass. 
Note,  11  Am.  Dec.  601. 

Injunctions  to  restrain  collection  of  taxes  and  assessments.    Note, 
69  Am.  Dec.  202,  203. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  B.  A.  704. 

Charter  of  Bank  of  United  States  is  law  from  which  it  derives  all  its 
faculties;  it  can  bring  no  suit  not  authorized  by  law  of  United  States. 

Cited  in  The  Commercial  Nat.  Bank  of  Cleveland  v.  Simmons,  1  Flipp. 
452,  455,  Fed.  Cas.  3062,  holding  that  suits  by  national  banks  are  brought 
under  banking  act  of  1864,  and  limitations  in  section  11  of  judiciary  act 
do  not  apply  to  them;  State  v.  Southern  Pacific  Co.,  23  Or.  431,  31  Pac. 
962,  holding  that  petition  to  remove  cause  to  Federal  court,  which  shows 
that  Southern  Pacific  Company  is  corporation  organized  under  State  law, 
does  not,  on  that  ground,  authorize  removal. 

Clause  in  act  of  incorporation  of  Bank  of  United  States  enabling  it  to  sue 
In  United  States  courts  is  valid. 

Approved  in  Bank  v.  JPlanters'  Bank,  9  Wheat.  STOS,  910,  6  L.  Ed.  244, 
245,  as  having  decided  the  question  of  jurisdiction  in  case  where  United 
States  Bank  brought  suit  against  bank  incorporated  under  State  law, 
stockholders  in  both  banks  being  citizens  of  same  State;  dissenting 
opinion  in  Veazie  Bank  v.  Fenno,  8  Wall.  551,  19  L.  Ed.  488,  majority 
holding  Congress  could  tax  notes  of  any  State  bank  paid  out  by  national 
bank;  Claliin  v.  Houseman,  93  U.  S.  135,  23  L.  Ed.  838,  holding  that 
assignee  in  bankruptcy  might  sue  in  State  courts  to  recover  assets  of 
bankrupt ;  Foss  v.  First  Nat.  Bank,  1  McCrary,  476,  3  Fed.  187,  and  Third 
Nat.  Bank  v.  Harrison,  3  McCrary,  165,  8  Fed.  723,  applying  same  rule 
to  provisions  of  Revised  Statutes,  section  629,  as  to  suits  against  national 
banks ;  First  Nat.  Bank  v.  Garlinghouse,  22  Ohio  St.  504,  10  Am.  Bep.  759, 
saying  that  power  of  Congress  to  establish  national  banks  must  be  con- 
sidered as  settled. 

Distinguished  in  Myers  v.  Union  Pacific  R.  R.  Co.,  3  McCrary,  579,  580, 
16  Fed.  293,  showing  that  ruling  did  not  apply  to  cases  of  removal  from 
State  courts,  and  that  suit  to  recover  damages,  caused  by  defendant's 
negligence,  did  not  arise  under  Federal  laws. 

Limited  in  Adams  Express  Co.  v.  Denver  &  R.  G.  R.  R.  Co.,  4  McCrary, 
82,  16  Fed.  716,  holding  that  case  could  not  be  said  to  arise  under  Federal 
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law  simply  because  it  was  suit  by  or  against  corporation  organized  under 
Federal  statute. 

Bight  of  bank  of  United  States  to  sue  in  Federal  courts  rests  on  its 
charter,  which  is  law  of  United  States,  and  independent  of  question  involved. 

Approved  in  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S.  304, 
305,  60  L.  Ed.  1014,  36  Sup.  Ct.  669,  denying  Federal  court's  jurisdiction 
over  suit  to  foreclose  mortgage  given  by  railroad  organized  under  Federal 
law;  Shoshone  Min.  Co.  v.  Rutter,  177  U.  S.  609,  44  L.  Ed.  866,  20  Sup. 
Ct.  727,  holding  suit  on  a  diverse  claim  to  mine  under  United  States  Rev. 
Stats.,  §§  2325,  2326,  is  not  one  arising  under  the  laws  of  the  United 
States;  State  v.  Frost,  113  Wis.  648,  89  N.  W.  920,  holding  Federal  court 
has  jurisdiction  over  suit  against  corporation  formed  under  United  States 
laws;  Petri  v.  Commercial  Bank,  142  U.  S.  648,  35  L.  Ed.  1145,  12  Sup. 
Ct  326,  holding  national  bank  may  sue  citizen  of  another  State  in  Fed- 
eral court  of  defendant's  district  by  reason  alone  of  diverse  citizenship; 
Ex  parte  Jones,  164  U.  S.  692,  41  L.  Ed.  601,  17  Sup.  Ct.  223,  showing 
that,  since  act  of  March  3,  1887,  bank's  right  of  suit  in  Federal  courts 
depended  on  citizenship  alone;  The  Manufacturers'  Nat.  Bank  v.  Baack, 
8  Blatchf.  145,  2  Abb.  241,  Fed.  Cas.  9062,  sustaining  right  of  national 
bank  at  Chicago,  to  sue  citizen  of  New  York  in  Federal  court;  dissenting 
opinion  in  Florida  v.  Georgia,  17  How.  499,  15  L.  Ed.  196,  majority  hold- 
ing that  United  States  may  appear  in  boundary  suit  between  States  with- 
out becommg  party  subject  to  judgment;  Ames  v.  Kansas,  111  U.  S.  462, 
467,  28  L.  Ed.  487,  489,  4  Sup.  Ct.  443,  446,  holding  validity  of  Kansas 
Pacific  Railroad  Company  consolidation,  resting  on  acts  of  Congress,  was 
triable  in  Federal  court;  Hughes  v.  Northern  Pacific  R.  R.  Co.,  9  Sawy. 
321,  18  Fed.  112,  holding  effect  of  acts  of  Congress  equivalent  to  special 
clause  in  company's  charter,  authorizing  it  to  sue  and  be  sued  in  Federal 
courts  in  all  cases;  United  States  v.  Kendall,  5  Cr.  C.  C.  261,  Fed.  Cas. 
15,517,  jurisdiction  of  Federal  courts  in  suits  concerning  patents,  United 
States  Bank  and  postmaster-general  could  only  have  been  given  by  Con- 
gress as  arising  under  United  States  laws;  Middlebrook  v.  Broadbent,  47 
K.  T.  446,  7  Am.  Rep.  458,  holding  State  court  had  jurisdiction  of  action 
on  contract,  although  involving  validity  of  patent. 

Distinguished  in  Pettilon  v.  Noble,  7  Biss.  453,  Fed.  Cas.  11,044,  holding 
that  it  did  not  follow  that  because  Congress  had  created  bank,  therefore 
it  could  sue  or  be  sued  in  Federal  courts;  Robinson  v.  National  Bank, 
81  N.  Y.  391,  37  Am.  Rep.  513,  holding  State  Supreme  Court  has  juris- 
diction of  an  action  ex  contractu  by  citizens  of  the  State  against  national 
bank  located  in  another  State. 

Limited  in  Cooke  v.  State  Nat.  Bank,  62  N.  Y.  107,  11  Am.  Rep.  673, 
holding  that  Federal  courts  had  jurisdiction  of  suits  only  when  questions 
of  Federal  law  or  Constitution  were  actually  involved. 

Banks,  whether  carried  on  by  a  private  corporation  or  an  Individual,  are 
ecvAlly  subjects  of  State  taxation. 
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Approved  in  United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  537, 

23  Sup.  Ct.  481,  holding  State  cannot  tax  land  iEdlotted  to  Indians  under 

24  Stats,  at  Large,  389,  c.  119,  providing  for  the  holding  of  land  by  the 
United  States  in  trust  for  the  allottees;  Williams  v.  City  of  Talladega, 
164  Ala.  642,  643,  51  South.  332,  holding  foreign  telegraph  company  accept- 
ing provisions  of  Federal  statute  authorizing  such  companies  to  operate 
lines  along  post-roads  was  subject  to  State  license  tax  on  intrastate  busi- 
ness; Providence  Bank  v.  Billings,  4  Pet.  563,  564,  7  L.  Ed.  956,  957, 
holding  that  the  Providence  Bank  incorporated  by  State  was  subject  to 
State  taxation,  under  subsequent  act ;  Society  for  Savings  v.  Coite,  6  Wall. 
607,  18  L.  Ed.  902,  applying  rule  to  savings  societies;  Insurance  Co.  of 
N.  Amer.  v.  Commonwealth,  87  Pa.  St.  183,  80  Am.  Rep.  355,  holding 
that  State  tax  on  entire  business  of  insurance  companies,  whether  within 
or  without  State,  was  constitutional. 

State  taxation  of  Bank  of  United  States. 
Approved  in  Easton  v.  Iowa,  188  U.  S.  229,  47  L.  Ed.  456,  23  Sup^  Ct. 
290,  holding  Iowa  Code,  §§  1884,  1885,  prohibiting  national  banks  from 
receiving  deposits  when  insolvent,  and  prescribing  punishment  for  its 
violation,  is  invalid;  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  909,  holding 
stamp  tax  on  deeds  as  applied  to  deed  executed  by  referee  on  mortgage 
foreclosure  not  void  as  imposing  tax  on  State's  exercise  of  governmental 
function;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  216  Fed.  231,  holding 
interstate  railroad  incorporated  by  Federal  law  was  agency  of  govern- 
ment and  not  subject  to  State  regulations  for  foreign  corporations; 
Haeussler  v.  City  of  St.  Louis,  205  Mo.  686,  103  S.  W.  1042,  holding  Con- 
gress had  power  to  authorize  city  of  St.  Louis  to  construct  bridge  across 
boundary  river;  Ford  v.  Great  Falls,  46  Mont.  307,  127  Pac.  1008,  holding 
street  assessments  could  not  be  levied  on  Federal  property;  State  v.  Thos. 
Cruse  Sav.  Bank,  21  Mont.  52,  57,  52  Pac.  734,  736,  holding  Mont.  Pol. 
Code,  §  4061,  imposing  license  on  bank,  is  not  in  conflict  with  Const., 
art.  XV,  §  11 ;  State  v.  Texas  etc.  Ry.  Co.,  100  Tex.  281,  98  S.  W.  834, 
holding  State  tax  on  gross  receipts  of  railroads  not  enforceable  against 
railroad  incorpbrated  under  act  of  Congress;  Western  Union  Tel.  Co.  v. 
Lakin,  53  Wash.  334,  17  Ann.  Oaa.  718,  101  Pac.  1097,  holding  franchise 
given  by  United  States  to  telegraph  company  to  operate  on  post-roads  not 
subject  to  State  tax ;  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U.  S.  452,  466,  50  L.  Ed.  266,  271,  26  Sup.  Ct.  110,  United  States  may 
exact  revenue  license  from .  dispensing  agent  of  State  which  has  taken 
charge  of  liquor  business;  dissenting  opinion  in  Schlesinger  v.  Gilhooly, 
189  N.  Y.  30,  12  Ann.  Gas.  1138,  81  N.  E.  630,  majority  holding  act  of 
Congress  limiting  interest  chargeable  by  national  banks  superseded  State 
legislation  on  that  subject;  Passenger  Cases,  7  How.  538,  12  L.  Ed.  809, 
as  an  example  of  an  exception  to  the  power  of  a  State  to  tax  all  prop- 
erty within  its  borders;  dissenting  opinion  in  Van  Allen  v.  Assessors,  3 
Wall.  591«  18  L.  Ed.  237,  majority  affirming  right  to  tax  their  shares 
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in  the  hands  of  the  shareholders;  Farmers'  Nat.  Bank  v.  Bearing,  91 
U.  S.  33,  23  L.  Ed.  199,  arguing  that  national  bank^  were  free  from  State 
control,   except   as   allowed   by    act   of   Congress,   holding   that   interest 
on  note  at  rate  not  lawful  by  State  law,  did  not  bar  recovery  of  prin- 
cipal; People  V.  Weaver,  100  U.  S.  543,  25  L.  Ed.  706,  holding  a  State 
could  only  tax  national  bank  shares  under  Rev.  Stats.,  §  5219,  and  a  State 
law  was  invalid  which  attempted  to  impose  higher  rate;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  667,  43  L.  Ed.  852,  holding  under  Rev. 
Stats.,  §  5219,  States  may  tax  only  bank  shares  and  real  estate ;  Second 
Nat.  Bank   v.   Caldwell,   13  Fed.   433,   holding  city   ordinance   imposing 
license  tax  on  a  national  bank  is  invalid ;  Mercantile  Nat.  Bank  v.  Shields, 
59  Fed.  954,  national  bank  shares  only  taxable  under  Rev.  Stats.,  §  5219 ; 
Stapylton  v.  Thaggard,  91  Fed.  95,  holding  a  State  cannot  tax  a  bank 
chartered  by  Congress,  exempt  as  to  real  property;  National  Com.  Bank 
V.  Mayor  etc.  of  Mobile,  62  Ala.  292,  34  Am.  Rep.'  17,  and  McHenry  v. 
Downer,  116  Cal.  25,  47.  "Pac.  780,  holding  that  bank's  real  estate  and 
shares  were  liable  to  State  and  municipal  taxation,  but  bank,  as  a  bank, 
could  not  be  taxed;  People  v.  Bradley,  39  III.  133,  to  same  effect  as  to 
shares  in  national  banks,  although  funds  were  invested  in  government 
bonds-;  Wasson  v.  First  Nat.  Bank,  107  Ind.  213,  8  N.  E.  100,  and  Bresaler 
V.  WajTie  Co.,  26  Neb.  472,  41  N.  W.  357,  holding  an  individual  tax- 
payer may  deduct  his  bona  fide  debts  from  assessed  value  of  his  shares 
in  national  bank,  if  he  have  no  other  money,  capital  or  credits;  Bank 
of  Albia  V.  City  Council,  86  Iowa,  37,  52  N.  W.  336,  on  question  of  taxa- 
tion of  national  bank  stock,  when  part  of  its  capital  is  icvested  in  real 
estate;  Stetson  v.  City  of  Bangor,  56  Me.  279,  sustaining  tax  on  nlijtional 
bank  shares,  if  levied  as  and  to  same  extent  as  on  similar   property; 
Commercial  Bank  etc.  v.  Nolan,  7  How.   (Miss.)   526,  holding  that  rate 
of  interest  which  bank  could  charge  was  governed  by  State  law;  State  v. 
Bank,  4  Nev.  352,  353,  defining  the  property  of  national  banks  subject  to 
State  taxation,  and  method  of  taxation  provided  by  Congress;  City  of 
Utica  V.  Churchill,  33  N.  Y.  231,  sustaining  validity  of  tax  on  national 
bank  shares  in  hands  of  holder,  without  regard  to  investment  of  bank 
capital  in  government  securities;  City  of  Pittsbui^  v.  First  Nat.  Bank,  55 
Pa.  St.  48,  holding  national  banks  could  only  be  taxed  by  State,  as  pro- 
vided by  act  of  June,  1864. 

Taxation  of  national  banks  held  invalid  in  First  Nat.  Bank  v.  Fisher, 
45  Kan.  728,  26  Pac.  483,  as  to  an  assessment  of  entire  stock  of  a  national 
bank  "in  solido"  against  bank  itself;  Central  Nat.  Bank  v.  Pratt,  115 
Mass.  546,  15  Am.  Rep.  145,  holding  New  York  law  imposing  penalty  for 
taking  usury  does  not  apply  to  national  banks  within  its  limits. 

By  analogy  principle  has  been  applied  to  other  than  national  banks  in  fol- 
lowing cases :  Union  Pacific  R.  R.  Co.  v.  Peniston,  18  Wall.  34,  21  L.  Ed.  793, 
sustaining  validity  of  tax  on  real  and  personal  property  of  Union  Pacific 
R.  R.  Co.,  as  distinguished  from  its  franchises;  California  v.  Central  Pac. 
\        R.  R.  Co.,  127  U.  S.  41,  32  L.  Ed.  158,  8  Sup.  Ct.  1081,  and  Central  Pac. 
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Approved  in  United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  537, 

23  Sup.  Ct.  481,  holding  State  cannot  tax  land  allotted  to  Indians  under 

24  Stats,  at  Large,  389,  c.  119,  providing  for  the  holding  of  land  by  the 
United  States  in  trust  for  the  allottees;  Williams  v.  City  of  Talladega, 
164  Ala.  642,  643,  51  South.  332,  holding  foreign  telegraph  company  accept- 
ing provisions  of  Federal  statute  authorizing  such  companies  to  operate 
lines  along  post-roads  was  subject  to  State  license  tax  on  intrastate  busi- 
ness; Providence  Bank  v.  Billings,  4  Pet.  563,  564,  7  L.  Ed.  956,  957, 
holding  that  the  Providence  Bank  incorporated  by  State  was  subject  to 
State  taxation,  under  subsequent  act;  Society  for  Savings  v.  Coite,  6  Wall. 
607,  18  L.  Ed.  902,  applying  rule  to  savings  societies;  Insurance  Co.  of 
N.  Amer.  v.  Commonwealth,  87  Pa.  St.  183,  30  Am.  Rep.  355,  holding 
that  State  tax  on  entire  business  of  insurance  companies,  whether  within 
or  without  State,  was  constitutional. 

State  taxation  of  Bank  of  TXnlted  States. 

Approved  in  Easton  v.  Iowa,  188  U.  S.  229,  47  L.  Ed.  456,  23  Sup.  Ct. 
290,  holding  Iowa  Code,  §§1884,  1885,  prohibiting  national  banks  from 
receiving  deposits  when  insolvent,  and  prescribing  punishment  for  its 
violation,  is  invalid;  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  909,  holding 
stamp  tax  on  deeds  as  applied  to  deed  executed  by  referee  on  mortgage 
foreclosure  not  void  as  imposing  tax  on  State's  exercise  of  governmental 
function;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  216  Fed.  231,  holding 
interstate  railroad  incorporated  by  Federal  law  was  agency  of  govern- 
ment and  not  subject  to  State  regulations  for  foreign  corporations; 
Haeussler  v.  City  of  St.  Louis,  205  Mo.  686,  103  S.  W.  1042,  holding  Con- 
gress had  power  to  authorize  city  of  St.  Louis  to  construct  bridge  across 
boundary  river;  Ford  v.  Great  Falls,  46  Mont.  307,  127  Pac.  1008,  holding 
street  assessments  could  not  be  levied  on  Federal  property;  State  v.  Thos. 
Cruse  Sav.  Bank,  21  Mont.  52,  57,  52  Pac.  734,  736,  holding  Mont.  Pol. 
Code,  §  4061,  imposing  license  on  bank,  is  not  in  conflict  with  Const., 
art.  XV,  §  11 ;  State  v.  Texas  etc.  Ry.  Co.,  100  Tex.  281,  98  S.  W.  834, 
holding  State  tax  on  gross  receipts  of  railroads  not  enforceable  against 
railroad  incorporated  under  act  of  Congress;  Western  Union  Tel.  Co.  v. 
Lakin,  53  Wash.  334,  17  Ann.  Oaa.  718,  101  Pac.  1097,  holding  franchise 
given  by  United  States  to  telegraph  company  to  operate  on  post-roads  not 
subject  to  State  tax ;  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U.  S.  452,  466,  50  L.  Ed.  266,  271,  26  Sup.  Ct.  110,  United  States  may 
exact  revenue  license  from ,  dispensing  agent  of  State  which  has  taken 
charge  of  liquor  business;  dissenting  opinion  in  Schlesinger  v.  Gilhooly, 
189  N.  Y.  30,  12  Ann.  Gas.  1138,  81  N.  E.  630,  majority  holding  act  of 
Congress  limiting  interest  chargeable  by  national  banks  superseded  State 
legislation  on  that  subject;  Passenger  Cases,  7  How.  638,  12  L.  Ed.  809, 
as  an  example  of  an  exception  to  the  power  of  a  State  to  tax  all  prop- 
erty within  its  borders;  dissenting  opinion  in  Van  Allen  v.  Assessors,  8 
Wall.  591«  18  L.  Ed.  237,  majority  affirming  right  to  tax  their  shares 
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in  the  hands  of  the  shareholders;   Farmers'  Nat.  Bank  v.  Dearing,   91 
U.  S.  33,  28  L.  Ed.  199,  arguing  that  national  bankd  were  free  from  State 
control,   except   as   allowed   by    act   of   Congress,    holding   that    interest 
on  note  at  rate  not  lawful  by  State  law,  did  not  bar  recovery  of  prin- 
cipal; People  V.  Weaver,  100  U.  S.  543,  25  L.  Ed.  706,  holding  a  State 
eould  only  tax  national  bank  shares  under  Rev.  Stats.,  §  5219,  and  a  State 
law  was  invalid  which  attempted  to  impose  higher  rate;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  667,  43  L.  Ed.  852,  holding  under  Rev. 
Stats.,  §  5219,  States  may  tax  only  bank  shares  and  real  estate ;  Second 
Xat.  Bank   v.   Caldwell,   13   Fed.   433,   holding  city   ordinance   imposing 
license  tax  on  a  national  bank  is  invalid ;  Mercantile  Nat.  Bank  v.  Shields, 
59  Fed.  954,  national  bank  shares  only  taxable  under  Rev.  Stats.,  §  5219 ; 
Stapylton  v.  Thaggard,  91  Fed.  95,  holding  a  State  cannot  tax  a  bank 
chartered  by  Congress,  exempt  as  to  real  property;  National  Com.  Bank 
V.  Mayor  etc.  of  Mobile,  62  Ala.  292,  34  Am.  Eep.*  17,  and  McHenry  v. 
Downer,  116  Cal.  25,  47,'Pac.  780,  holding  that  bank's  real  estate  and 
shares  were  liable  to  State  and  municipal  taxation,  but  bank,  as  a  bank, 
could  not  be  taxed;  People  v.  Bradley,  39  111.  133,  to  same  effect  as  to 
shares  in  national  banks,  although  funds  were  invested  in  government 
bonds;  Wasson  v.  First  Nat.  Bank,  107  Ind.  213,  8  N.  E.  100,  and  Bressler 
V.  Wayne  Co.,  25  Neb.  472,  41  N.  W.   357,  holding  an  individual  tax- 
payer may  deduct  his  bona  fide  debts  from  assessed  value  of  his  shares 
in  national  bank,  if  he  have  no  other  money,  capital  or  credits;  Bank 
of  Albia  V.  City  Council,  86  Iowa,  37,  52  N.  W.  336,  on  question  of  taxa- 
tion of  national  bank  stock,  when  part  of  its  capital  is  ic vested  in  real 
estate;  Stetson  v.  City  of  Bangor,  56  Me.  279,  sustaining  tax  on  national 
bank  shares,  if  levied  as  and  to  same  extent  as  on  similar  property; 
Commercial  Bank  etc.  v.  Nolan,  7  How.   (Miss.)   526,  holding  that  rate 
of  interest  which  bank  could  chaise  was  governed  by  State  law;  State  v. 
Bank,  4  Nev.  352,  353,  defining  the  property  of  national  banks  subject  to 
State  taxation,  and  method  of  taxation  provided  by  Congress;  City  of 
Utica  V.  Churchill,  33  N.  Y.  231,  sustaining  validity  of  tax  on  national 
bank  shares  in  hands  of  holder,  without  regard  to  investment  of  bank 
capital  in  government  securities;  City  of  Pittsburg  v.  First  Nat.  Bank,  55 
Pa.  St.  48,  holding  national  banks  could  only  be  taxed  by  State,  as  pro- 
vided by  act  of  June,  1864. 

Taxation  of  national  banks  held  invalid  in  First  Nat.  Bank  v.  Fisher, 
45  Kan.  728,  26  Pac.  483,  as  to  an  assessment  of  entire  stock  of  a  national 
bank  "in  solido"  against  bank  itself;  Central  Nat.  Bank  v.  Pratt,  115 
Mass.  546,  16  Am.  Rep.  145,  holding  New  York  law  imposing  penalty  for 
takii^  usury  does  not  apply  to  national  banks  within  its  limits. 

By  analogy  principle  has  been  applied  to  other  than  national  banks  in  fol- 
lowing cases :  Union  Pacific  B.  R.  Co.  v.  Peniston,  18  Wall.  34,  21  L.  Ed.  793, 
sustaining  validity  of  tax  on  real  and  personal  property  of  Union  Pacific 
R.  Rw  Co.,  as  distinguished  from  its  franchises;  California  v.  Central  Pac. 
x        R.  R.  Co.,  127  U.  S.  41,  32  L.  Ed.  168,  8  Sup.  Ct.  1081,  and  Central  Pac. 
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R.  R.  do.  V.  California,  162  U.  S.  126,  128, 148,  40  L.  Ed.  914,  916,  922,  16 
Sup.  Ct.  778,  780,  787,  holding  franchises  granted  by  Congress  eannot, 
without  its  assent,  be  taxed  by  State ;  Sweatt  v.  Boston,  H.  &  R.  R.  R.  Co., 
3  Cliff.  352,  5  N.  B.  R.  248,  Fed.  Cas.  13,684,  holding  railroad  corporations 
were  subject  to  bankruptcy  act;  San  Benito  Co.  v.  S.  P.  R.  R.  Co.,  77 
Cal.  521,  522,  19  Pac.  828,  829,  holding  county  tax  on  Federal  franchise 
of  the  company  was  illegal;  North.  Pac.  R.  R.  Co.  v.  Carland,  5  Mont. 
187,  3  Pac.  155,  holding  State  could  net  tax  lands  given  by  government 
as  railroad  right  of  way ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  156,  177, 
29  L.  Ed,  847,  854,  6  Sup.  Ct.  673,  684,  holding  that  United  States  prop- 
erty is,  under  Constitution,  exempt  from  State  taxation;  Luxton  v.  North 
R.  Bridge,  153  U.  S.  529,  38  L.  Ed.  810,  14  Sup.  Ct.  892,  act  incorporating 
North  River  Bridge  Company  is  constitutional;  Day  v.  Buffington,  3  Cliff. 
389,  Fed.  Cas.  3675,  holding  salary  of  judge  of  court  of  record  is  not 
taxable  as  income  under  internal  revenue  law  of  Congress;  Pullman's  Pal. 
Car  Co.  V.  Twombly,  29  Fed.  663,  664,  holding  that  property  is  not  exempt 
from  taxation,  because  used  for  interstate  commerce,  and  that  cars  used 
on  single  run  acquire  situs  for  taxation,  irrespective  of  owner's  domicile; 
Spring  Valley  W.  W.  v.  Schottler,  62  Cal.  112,  holding  franchise  of  water 
company  is  subject  to  State  taxation ;  New  Orleans  v.  Lea,  14  La..  Ann. 
194,  holding  salaries  of  State  judges  of  supreme  and  inferior  courts  are 
exempt  from  taxation;  Fifield  v.  Close,  15  Mich.  508,  and  Jones  v.  Estate 
of  Keep,  19  Wis.  375,  holding  internal  revenue  law  requiring  process  in 
State  courts  to  be  stamped  is  void;  Lenawee  Co.  Bank  v.  City  of  Adrian, 
66  Mich.  276,  33  N.  W.  306,  holding  savings  bank  not  liable  to  State 
taxation,  except  for  its  real  estate ;  People  v.  Hoffman,  37  N.  Y.  15,  holding 
that  United  States  certificates  under  act  of  1st  of  March,  1862,  was 
subject  to  State  taxation  (reversed  by  Supreme  Court,  see  The  Banks 
v.  Myor,  7  Wall.  16,  19  L.  Ed.  57) ;  First  Nat.  Bank  v.  Lamb,  50  N.  Y. 
105,  lO  Am.  Rep.  446,  holding  national  banks  were  amenable  to  State 
usury  laws;  First  Nat.  Bank  v.  Garlinghouse,  22  Ohio  St.  505,  10  Am. 
Eep.  760,  holding  that  discounting  note  at  usurious  rate  of  interest  does 
not  avoid  note  ^except  as  to  interest ;  Commonwealth  v.  Westinghouse  Mfg. 
Co.,  151  Pa.  St.  271,  24  Atl.  1110,  holding  a  corporation  cannot  be  taxed 
by  State  on  its  capital  invested  in  patents ;  Western  Union  Tel.  Co.  v.  City 
of  Richmond,  26  Gratt.  30,  holding  foreign  tel^raph  company  having  an 
agency  and  doing  business  in  city,  liable  to  city  license  tax  examining 
autlioiities  as  to  power  of  State  to  tax  government  agencies. 

Cited  generally  in  dissenting  opinion  in  Railroad  Co.  v.  Peniston,  18 
Wall.  42,  47,  21  L.  Ed.  794,  797,  arguing  that  government  corporation 
whose  property  is  wholly  in  United  States  territory  could  not  be  sub- 
jected to  taxation  by  State  subsequently  carved  out  of  such  territory; 
Legal  Tender  Cases,  110  U.  S.  445,  28  L.  Ed.  213,  4  Sup.  Ct.  128,  Congress 
had  power  to  issue  obligations  of  United  States;  Talbott  v.-  Silver  Bow 
Co.,  139  U.  S.  440,  35  L.  Ed.  210,  11  Sup.  Ct.  595,  holding  that  under 
Rev.  Stats.,  §  5219^   States   and   territories   had   same  power   of    taxing 
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national  banks;  dissenting  opinion  in  Leavenworth  Co.  v.  Miller^  7  Kan. 
522,  12  Am.  Rep.  451,  and  State  v.  Nemaha  Co.,  7  Kan.  5dO,  majority 
holding  legislatures  may  authorize  counties  to  subscribe  for  stock  in  rail- 
roads and  issue  bonds  in  payment;  dissenting  opinion  in  Metropolitan 
Bank  v.  Van  Dyck,  27  N.  Y.  537,  majority  holding  the  legal  tender  act 
was  constitutional. 

Distinguished  in  People  v.  Brady,  271  111.  107,  110  N.  E.  867,  holding 
Toid  provisions  of  Federal  reserve  act  of  1913  for  grant  to  national  banks 
of  right  to  act  as  trustee,  executor,  etc.,  as  such  functions  belong  exclu- 
sively to  States;  Union  Pac.  Co.  v.  Lincoln  Co.,  1  Dill.  320,  Fed.  Cas. 
14^78,  holding  railroad  not  exempt  from  State  taxation,  though  chartered 
and  aided  by  Congress;  De  Witt  v.  Hays,  2  Cal.  469,  56  Am.  Dec.  354, 
held  not  applicable  when  tax  could  be  satisfied  aliunde ;  People  v.  Central 
Pacific  R.  R.  Co.,  43  Cal.  427,  holding  that  subsequent  adoption  by  Fed- 
eral government  of  corporation  created  by  State  would  not  exempt  it  from 
State  revenue  laws,  and  in  no  case  was  corporation's  real  property  exempt ; 
People  V.  Commissioners,  23  N.  T.  204,  holding  that  stock  in  public  debt 
of  United  States,  whether  owned  by  individuals  or  corporations,  is  tax- 
able by  States;  Debolt  v.  Ohio  Life  Ins.  etc.  Co.,  1  Ohio  St.  589,  holding 
State  could  not  surrender  its  taxing  power,  and  tax  under  statute  of 
1851  is  valid;  Knoup  v.  The  Piqua  Bank,  1  Ohio  St.  611,  holding  that  a 
tax  r^ularly  assessed  under  statute  of  1851  is  not  remitted  by  the  repeal- 
ing clause  of  act  of  April  13,  1862. 

Taxation  and  assessment  of  public  property.  Note,  33  Am.  St.  Rep. 
401. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am.  St. 
Bep.  807. 

Powers  of  State  to  tax  shares,  capital  stock,  real  estate  or  other  prop- 
erty of  national  banks.    Note,  96  Am.  Dec.  291,  297. 

State  taxation  of  national  banks.  Note,  69  Am.  St.  Rep.  39;  45 
L.  R.  A.  737. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  55,  57. 

Instnimentallties  created  "by  Congress,  necessary  for  carrying  Into  effect 
powers  Tested  In  national  government,  are  free  from  State  control. 

Approved  in  Farmers  &  Mechanics'  Savings  Bank  v.  State  of  Minnesota, 
232  U.  8.  521,  58  L.  Ed.  709,  34  Sup.  Ct.  354,  holding  State  could  not  tax 
bonds  of  municipality  of  territory  of  United  States;  Williams  v.  City  of 
Tallad^a,  226  U.  S.  419,  57  L.  Ed.  281,  33  Sup.  Ct.  116,  holding  void 
municipal  tax  on  telegraph  company  as  tax  on  Federal  agency;  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  152,  Ann.  Gas.  1912B,  1312,  55  L.  Ed.  414, 
31  Sup.  Ct.  342,  holding  corporation  tax  ^f  1909  not  void  as  levying  tax 
on  exclusive  right  of  State  to  grant  corporate  franchises;  In  re  Dunn, 
212  U.  S.  384,  53  L.  Ed.  562,  29  Sup.  Ct.  299^  holding  railway  corporation 
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organized  under  act  of  Congress  suable  in  Federal  court;  Purnell  v.  Page, 
128  Fed.  496,  holding  State  cannot  tax  salary  of  Federal  judge;  In  re 
Fair,  100  Fed.  151,  violation  of  army  regulations  is  not  cognizable  in 
State  courts;  Linton  v.  Childs,  105  Ga.  672,  32  S.  E.  619,  holding  under 
statute  imposing  tax  on  presidents  "of  each  of  the  banks  of  the  State" 
presidents  of  national  banks  are  exempt;  Schlesinger  v.  Gilhooly,  189 
N.  T.  15,  12  Ann.  Caa.  1138,  81  N.  E.  624,  holding  act  of  Congress  limit- 
ing rate  of  interest  for  national  banks  superseded  State  legislation  on 
same  subject;  Bank  of  Commerce  v.  New  York,  2  Black,  632,  17  L.  £dr 
455,  as  to  stock  of  United  States  and  tax  under  State  law;  Grether  v. 
Wright,  75  Fed.  753,  43  U.  S.  App.  770,  bonds  of  District  of  Columbia, 
as  to  any  taxation,  Federal,  State  or  municipal;  Williams  v.  Creswell, 
51  Miss.  822,  as  to  District  of  Columbia, -Congress  has  exclusive  power  of 
legislation;  dissenting  opinion  in  Coite  v.  Society  for  Savings,  32  Conn. 
191,  majority  holding  a  State  tax  on  savings  banks  equal  to  a  per  centum 
on  total  of  deposits  was  a  tax  on  the  corporation,  not  on  its  property; 
Fagan  v.  City  of  Chicago,  84  111.  233,  as  to  United  States  custom-house 
and  taxation  for  public  improvements;  Northern  Pacific  R.  R.  Co.  v.  Car- 
land,  5  Mont.  176,  3  Pac.  149,  as  to  right  of  way  of  railroads  chartered 
by  government  and  State  taxation;  Barker  v.  Bank,  59  N.  H.  311,  as  to 
national  banks  and  State  law  of  usury;  Andrews  v.  Auditor,  28  Gratt. 

121,  as  to  United  States  buildings  for  workmen  employed  on  government 
buildings  and  State  taxation. 

Limited  in  State  v.  Strawbridge,  39  Ala.  387,  as  not  intended  to  apply 
to  persons  or  property  remaining  within  jurisdiction  of  State  and  pro- 
tected by  its  laws  and  government. 

Bight  to  sue  cannot  depend  on  defense  the  defendant  may  elect  to  set  up. 
Approved  in  Filhiol  v.  Torney,  194  U.  S.  360,  48  L.  Ed.  1017,  24  Sup. 
Ct.  698,  averments  in  complaint  in  ejectment  that  defendant's  possession 
rests  upon  infraction  by  United  States  of  treaty,  and  upon  a  taking  of 
private  property  without  compensation,  do  not  give  Circuit  Court  juris- 
diction where  averments  respecting  plaintiff's  title  do  not  show  case  within 
Federal  jurisdiction;  Boyd  v.  Great  Western  Coal  &*Coke  Co.,  189  Fed. 

122,  123,  holding  case  not  removable  to  Federal  court  when  defense  set 
up  Federal  question  appearing  only  from  facts  alleged  in  petition  for 
removal;  Huff  v.  Union  Nat.  Bank,  173  Fed.  336,  holding  existence  of 
Federal  question  appeared  in  complaint;  Central  of  Georgia  Ry.  Co.  v. 
Wright,  166  Fed.  157,  holding  bill  to  enjoin  collection  of  tax  by  State 
on  personal  property  having  situs  in  another  State  for  purposes  of  taxa- 
tion showed  Federal  question  involved;  People's  United  States  Bank  v. 
Goodwin,  160  Fed.  730,  holding  pleadings  of  plaintiff  anticipating  defense 
involving  Federal  question  did  not  confer  jurisdiction  on  Federal  court; 
Pittsburg  etc.  Ry.  Co.  v.  Mitchell,  175  Ind.  203,  91.  N.  E.  738,  holding 
where  complaint  declared  on  State  statute,  State  court  had  jurisdiction, 
though  answer  set  up  defense  under  Interstate  Commerce  Act;  Robison 
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▼.  Fishback,  175  Ind.  136,  Ann.  Oas.  1913B,  1271,  93  N.  E.  668,  holding 
State  courts  had  jurisdietion  of  suit  between  city  officers  and  city  to  de- 
termine right  to  patentable  card  index  system,  since  complaint  did  not 
set  up  right  under  patent  laws  as  ground  for  recovery;  Cooke  v.  Avery, 
147  U.  S.  385,  37  L.  Ed.  212,  13  Sup.  Ct.  344,  holding  defendant  who,  on 
first  trial,  relies  for  defense  on  a  Federal  question,,  cannot  subsequently 
claim  no  such  question  is  in  controversy;  Tennessee  v.  Union  etc.  Bank, 
152  U.  S.  459,  38  L.  Ed.  513,  l4  Sup.  Ct.  656,  holding  that  plaintiff's 
statement  of  his  own  claim  must  show  the  case  arises  under  Federal 
Constitution  or  laws  in  order  to  give  jurisdiction  to  Federal  courts,  original 
or  by  removal;  Sawyer  v.  Parish  of  Concordia,  4  Wood,  277,  12  Fed. 
758,  holding  that  if  jurisdiction  is  shown  on  face  of  petition,  it  cannot 
be  taken  away  by  defense  set  up;  Dowell  v.  Griswold,  5  Sawy.  43,  Fed. 
Cas.  4041,  holding  that,  irrespective  of  citizenship.  Federal  courts  cannot 
take  jurisdiction  unless  plaintiff's  right  arises  out  of  a  United  States  law; 
St.  Paul  etc.  R.  R.  Co.  v.  St.  Paul  &  N.  P.  R.  R.  Co.,  68  Fed.  10,  32  U.  S. 
App.  372,  holding  a  reference  in  complaint  to  a  Federal  statute  will  not 
fdye  jurisdiction  when  case,  in  fact,  depends  on  local  or  Federal  law; 
Florida  etc.  R.  R.  Co.  v.  Bell,  87  Fed.  374,  motion  to  file  additional  pleas 
intended  to  affect  the  jurisdiction  rightly  denied;  Grand  Gulf  Bank  v. 
Archer,  8  Smedes  &  M.  195,  dissenting  opinion,  arguing  the  bank  had  no 
right  of  suit  on  a  usurious  illegal  contract. 

In  general,  one  defendant's  answer  cannot  "be  evidence  against  another; 
contra,  when  one  defendant  succeeds  to  another. 

Approved  in  Moore  v.  Hubbard,  4  Ala.  192,  in  partition  suit  excluding 
answer  of  two  defendants,  former  partners  of  plaintiff,  to  prove  purchase 
of  their  interests  as  against  other  defendants;  Julian  v.  Reynolds,  8  Ala. 
684,  excluding  answer  offered  in  evidence  when  confession  would  be  with 
respect  to  others  "res  inter  alios";  Whiting  v.  Beebee,  12  Ark.  563,  564, 
holding  purchaser  pendente  lite  could  not  assert  his  acquired  title  to 
prejudice  of  rights  of  the  litigants. 

In  following  cases  it  was  shown  that  exception  to  rule  was  too  narrow: 
McKinn  v.  Thompson,  1  Bland,  160,  it  was  shown  it  did  not  embrace  case 
where  supplemental  answer  sought  to  be  put  in  made  no  reference  to 
and  did  not  admit  anything  in  answer  sought  to  be  read  in  aid  by  another 
defendant;  Jones  v.  Magill,  1  Bland,  198,  holding  answer  of  a  guardian 
as  to  loan,  secured  by  note,  would  bind  ward;  Euigan  v.  Henderson,  1 
Blandj  267,  discussing  exceptions  to  rule;  Fitch  v.  Stamps,  6  How.  (Miss.) 
496,  where  answer  of  defendant  was  admitted  as  evidence  against"  co- 
defendant  claiming  as  his  as^gnee;  Balchen  v.  Crawford,  1  Sand,  Ch.  383, 
holding  that  in  an  interpleader  suit  answers  were,  in  fact,  proofs  for  de- 
ciding title;  dissenting  opinion  in  Tilton  v.  Corfield,  2  Colo.  409,  majority 
holding  purchaser  pendente  lite  not  bound  by  amended  proceedings  after 
purchase  in<9:easing  the  liens. 
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Modified  in  Blakeney  v.  Ferguson,  14  Ark.  654,  655,  656,  657,  659,  664, 
specifying  cases  in  which  answer  of  a  codef endant  might  be/  read. 

Distinguished  in  Dick  v.  Hamilton,  Deady,  328,  Fed.  Cas'.  3890,  holding 
that  default  of  two  defendants  could  not  be  used  as  admission  of  the  facts 
against  third  defendant ;  De  France  v.  Howard,  4  Iowa,  529,  holding  plead- 
ings of  alleged  fraudulent  grantor,  in  another  action,  not  competent  to 
show  fraud  against  grantee;  Jones  v.  Hardesty,  10  Gill  &  J.  415,  82  Am. 
Dec.  185,  and  Winn  v.  Albert,  2  Md.  Ch.  176,  excluding  answer  of  trustee 
as  against  cestui  que  trust,  after  the  former  had  assigned  all  his  interest 
in  chose  in  action  sued  on;  Christie  v.  Bishop,  1  Barb.  Ch.  116,  117,  118, 
121,  stating  correct  rule  as  to  admission  of  separate  answer  of  one  defend- 
ant as  evidence  against  codefendant. 

Denied  but  apparently  misunderstood  in  Glenn  v.  Baker,  1  Md.  Ch.  77,  as 
not  rule  in  Maryland. 

Appearance  in  cause  of  attorney  is  presumptive  evidence  of  his  authority. 
Record  need  not  show  authority. 

Approved  in  Underfeed  Stoker  Co.  v.  American  Ship  Windlass  Co.,  165 
Fed.  67,  and  Aaron  v.  United  States,  155  Fed.  836,  84  C.  C.  A.  67,  both 
following  rule;  Hatfield  v.  King,  131  Fed.  794,  applying  rule  in  con- 
tempt proceeding  against  attorneys  who  colluded  in  representing  parties 
in  feigned  suit;  In  re  Gasser,  104  Fed.  538,  holding  under  bankruptcy  act 
of  1898,  subd.  9,  §  1,  attorney  admitted  to  practice  in  United  States  Dis- 
trict Court  will  be  presumed  to  have  authority  to  appear  for  creditor  he 
assumes  to  represent;  Rutledge  v.  Waldo,  94  Fed.  265,  holding  in  defense 
of  action  to  revive  suit  which  abated  by  death  of  complainant,  defendant 
may  show  attorney  who  represented  them  had  no  authority;  Mason  v.  In- 
tercolonial Ry.,  197  Mass.  350,  125  Am.  St.  Rep.  871,  14  Ann.  Gas.  574,  16 
L.  R.  A.  (N.  S.)  276,  83  N.  E.  876,  holding  attorney  could  appear  as  volun- 
teer on  behalf  of  party  not  appearing  and  suggest  dismissal  as  to  such 
party ;  Munhall  v.  Mitchell,  178  Mo.  App.  499, 163  S.  W.  913,  holding  where 
authority  of  attorney  was  challenged  and  he  failed  to  produce  evidence  of 
authority,  court  properly  found  against  him;  Seattle  v.  McDonald,  26 
Wash.  106,  66  Pac.  147,  holding  in  an  action  by  city,  devisee  in  a  will,  an 
allegation  that  its  counsel  was  authorized  to  commence  suit  is  unneces- 
sary; dissenting  opinion  in  Blowpipje  Co.  v.  Spencer,  46  W.  Va.  599,  33 
S.  E.  345,  majority  holding  summons  upon  president  of  defendant  corpo- 
ration who  is  attorney  for  plaintifE  is  not  void,  yet  voidable,  on  proper 
exception;  Washington  v.  Young,  10  Wheat.  409,  6  L.  Ed.  868,  when  suit 
is  not  ordered  dismissed,  consent  will  be  presumed  after  verdict;  Ritchie 
V.  McMuUen,  159  U.  S.  241,  40  L.  Ed.  185,  16  Sup.  Ct.  173,  where  answer 
admits  entry  of  appearance  with  no  allegation  of  lack  of  authority;  Penob- 
scot Boom  Co.  V.  Lamson,  16  Me.  229,  83  AnL  Dec.  658,  statement  of 
admitted  attorney  that  he  represents  person  or  body  corporate  is  suffi- 
cient; Farmers'  &  M.  Bk.  v.  Troy  etc.  Bk.,  1  Doug.  (Mich.)  ^64,  indorse- 
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ment  of  attorney  on  declaration;  Leavitt  v.  Wallace,  12  N.  H.  492,  appear- 
ance by  an  attorney  after  party  has  been  dnly  summoned. 

The  following  cases  deal  with  method  in  which  attorneys  may  be  en- 
gaged :  Davis  v.  Memphis  City  B.  R.  Co.,  22  Fed.  886,  holding  a  company's 
president  can  employ  an  attorney  without  any  contract  under  seal  or  for- 
mal action  of  directory ;  Vance  v.  Bank  of  Indiana,  1  Blackf .  80,  and  State 
Bank  v.  Bell,  5  Blackf.  128,  holding  declaration  of  plaintiff  corporation 
need  not  aver  appointment  of  their  attorney  under  corporate  seal. 

The  extent  of  the  attorney's  authority  is  shown  in  the  following:  Curry 
y.  Bank  of  Mobile,  8  Port.  374,  that  attorney  for  bank  may  give  statutory  , 
notice  to  bank  debtor  previous  to  motion  for  judgment ;  Harshey  v.  Black- 
maiT,  20  Iowa,  171,  89  Am.  Dec.  622,  defining  settled  rule  as  to  power  to 
admit  service;  Jenney  v.  Delesdemier,  20  Me.  188,  he  may  approve  receipt 
for  personal  property  taken  by  attaching  officer,  relieving  him  from  4iis 
obligation  to  retain  and  produce  it ;  Coler  v.  Board  of  Co.  Commrs.,  6  N.  M. 
116,  118,  27  Pac.  624,  625,  he  may  stipulate  for  amendment  of  pleadings; 
Attorney  General  v.  Guard.  Mutual  Life  Ins.  Co.,  77  N.  Y.  275,  holding 
that  voluntary  appearance  by  corporation's  attorney  dispenses  with  actual 
service  of  process. 

Cited  and  relied  on  as  to  manner  in  which  an  attorney's  authority  should 
be  questioned,  in  Bonnifield  v.  Thorp,  71  Fed.  927,  holding  burden  of  prov- 
ing no  authority  is  on  party  attacking  it,  and  it  must  be  positive;  Tally 
V.  Reynolds,.  1  Ark.  103,  31  Am.  Dec.  789,  holding  that  before  judgment 
party  may,  on  showing  by  affidavit  sufficient  to  raise  a  reasonable  doubt, 
require  attorney  to  prove  his  authority;  Price  v.  Ward,  25  N.  J.  L.  229, 
holding  weight  of  authority  was  in  favor  of  allowing  authority  to  be 
disputed. 

The  rule  has  also  been  applied  to  cases  of  agents  other  than  attorneys 
in  the  following  cases:  Savings  Bank  t.  Davis,  8  Conn.  202,  appointment 
of  an  agent  or  attorney  to  convey  real  estate  of  bank  may  be  made  by 
resolution  of  board  without  corporate  seal;  Stamford  Bank  v.  Benedict, 
15  Conn.  445,  bank  cashier  may  apply  money  received  from  debtor  in  spe- 
cific manner  without  authority  of  corporate  vote;  Garrison  v.  Combs,  7 
J.  J.  Marsh.  85,  22  Am.  Dec.  121,  holding  assignment  of  notei)y  admitted 
agent  of  corporation  valid  without  corporate  seal;  Quarrier  v.  Peabody 
Ins.  Co.,  10  W.  Va.  518,  a  corporation  may  appear  in  plea  to  jurisdiction 
by  it^  president,  instead  of  in  person  or  by  its  attorney. 

Limited  in  Adams  v.  Bradley,  5  Sawy.  222,  Fed.  Cas.  48,  holding  volun- 
tary apx)earance  of  State  attorney  to  contest  case  would  not  confer  juris* 
diction. 

Distinguished  in  Sperry  v.  Reynolds,  65  N.  Y.  184,  as  not  applicable  to 
an  appearance  in  a  Justice's  Court,  where  authority  of  the  agent  app>ear- 
ing  must  appear  of  record. 

Confession  of  judgment  by  an  attorney^  without  authority.    Note, 
5  Am.  Dec.  245. 
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Right  of  attorney  to  appear  for  party  whom  he  assumes  to  represent, 
presumption  of  such  authority,  and  methods  of  questioning  it. 
Note,  126  Am.  St.  Bep.  33,  34,  39. 

Effeet  of  judgment  on  unauthorized  apx)earance.  Note,  21  L.  E.  A. 
848,  859. 

A  naturalized  citizen  is  made  such  by  act  of  Congress,  but  derives  his 
rights  as  a  citizen  from  the  Constitution. 

Approved  in  Mackenzie  v.  Hare,  239  U.  S.  310,  60  L.  Ed.  301,  36  Sup.  Ct. 
108,  und^r  act  of  1908,  on  marriage  of  American  woman  to  alien  she  be- 
comes expatriated;  Luria  v.  United  States,  231  U.  S.  22,  58  L.  Ed.  105, 
34  Sup.  Ct.  10,  holding  naturalized  citizen  had  equal  footing  with  native 
citizen  except  as  to  eligibility  to  presidency;  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  703,  42  L.  Ed.  910,  18  Sup.  Ct.  477,  holding  child  born  in 
United  States  of  Chinese  parents,  permanently  domiciled  here,  is  citizen. 

A  legislative  act  may  involve  consequences  which  are  not  expressed  in  it. 
Cited  in  Buckner  v.  Street,  1  Dill.  256,  Fed.  Cas.  2098,  7  N.  B.  R.  264, 
as  being  still  more  true  of  constitutional  provision  operating  as  repealing 
statute ;  San  Benito  Co.  v.  S.  P.  R.  R.  Co.,  77  Cal.  523,  19  Pac.  829,  hold- 
ing that  license  tax  for  use  of  government  franchise  was  same  as  tax  on 
franchise,  and  void;  N.  P.  R.  R.  Co.  v.  Carland,  5  Mont.  188,  3  Pac.  156, 
holding  that  law  absolutely  repugnant  to  another  as  entirely  repeals  it  as 
if  express  terms  of  repeal  were  used. 

Interest  will  not  be  decreed  against  party  upon  money  whicb  he  is  en- 
joined from  using. 

Approved  in  Mayor  v.  Reed,  37  6a.  486,  holding  that  under  law  of 
nations,  interest  doe^not  run  on  debts  between  citizens  of  hostile  powers; 
Norris  v.  Massachusetts  Ins.  Co.,  131  Mass.  296,  holding  insurance  com- 
pany, having  been  restrained  from  paying  policy,  is  not  liable  for  interest 
while  ptoceedings  are  pending;  Stevens  v.  Barringer,  13  Wend.  641,  hold- 
ing, when  indorsee  of  note  enjoins  maker  from  paying  it  to  anyone,  he 
cannot,  in  subsequent  action  on  note,  recover  interest  subsequent  to  service 
of  injunction. 

Distinguished  in  Candee  -v.  Webster,  9  Ohio  St.  458,  holding  that  gar- 
nishee is  not,  during  pendency  of  attachment,  exempted  from  an  existing 
liability  to  pay  interest  to  defendant  in  attachment. 

Right  to  recover  interest  on  fund  in  litigation  or  deposited  in  court. 

Note,  Ann.  Gas.  1912B,  1006. 
Maxim  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep.  164. 

Miscellaneous.  Cited  in  Wilson  v.  Shaw,  204  U.  S.  34,  51  L.  Ed.  357, 
27  Sup.  Ct.  233,  to  point  that  Congress  had  power  to  create  interstate  high- 
ways including  Panama  Canal;  Minnesota  v.  Northern  Securities  Co.,  184 
U.  S.  236,  46  L.  Ed.  516,  22  Sup.  Ct.  322,  holding  act  of  Congress,  Febru- 
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arjr  28,  1839  (5  Stats,  at  Large,  321,  c.  36),  and  47th  rule  in  equity  prac- 
tiee,  relating  to  nonjoinder  of  parties,  does  not  affect  case  where  joining 
the  parties  would  defeat  the  jurisdiction ;  The  principal  case  has  been  mis- 
cellaneously cited  upon  various  jurisdictional  matters  in  the  following: 
Postmaster-General  v.  Early,  12  Wheat.  149,  6  li.  Ed.  582,  Ex  parte  Crane, 
5  Pet.  204,  8  L.  Ed.  98,  dissenting  opinion  in  In  re  Sawyer,  124  U.  S.  224, 
SI  L.  Ed,  410,  8  Sup.  Ct.  495,  Baker  v.  Biddle,  Bald.  416,  Fed.  Cas.  764, 
Crocker  v.  Marine  Nat.  Bank,  101  Mass.  241,  3  Am.  Rep.  337,  First  Nat. 
Bank  v.  Hubbard,  49  Vt.  2,  24  Am.  Rep.  98,  Smith  v.  Odell,  1  Pinn.  455. 
As  to  enjoining  State  agents:  Board  of  Liquidation  v.  McComb,  92  U.  S. 
641,  28  L.  Ed.  628,  Virginia  Coupon  Cases,  114  U.  S.  315,  29  L.  Ed.  ^01, 
5  Sup.  Ct.  927,  Pennoyer  v.  McConnaughy,  140  U.  S.  14,  15,  35  L.  Ed.  366, 
867,  11  Sup.  Ct.  703,  South  Carolina  v.  Wesley,  155  U.  S.  544,  39  L.  Ed. 
254,  15  Sup.  Ct.  231,  Bains  v.  The  Schooner  James,  Bald.  561,  Fed.  Cas. 
756,  United  States  v.  Beebe,  4  McCrary,  19,  17  Fed.  41.  The  following 
pertain  to  taxation:  Passenger  Cases,  7  How.  571,  12  L.  Ed.  823;  State 
Bank  of  Ohio  v.  Knoop,  16  How.  409,  14  L.  Ed.  994,  holding  that  sover- 
eignty of  a  State  extends  to  all  subjects  of  taxation.  The  principal  case 
is  cited  also  in  The  Haytian  Republic,  154  U.  S.  128,  38  L.  Ed.  934, 14  Sup. 
Ct.  995,  to  point  that  a  judgment  concludes  not  dnly  matters  in  contro- 
versy, but  all  those  which  might  have  been  adjudged;  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  3  Cliff.  207,  Fed.  Cas.  9449,  as  to  bank  cashier's 
powers;  Foote  v.  Linck,  5  McLean,  618,  Fed.  Cas.  4913,  as  having  been 
used  in  the  course  of  argument ;  United  States  v.  Parrott,  McAU.  296,  Fed. 
Cas.  15,998,  holding  that  new  case  does  not  necessarily  create  new  prin- 
ciple; Lafayette  etc.  R.  R.  Co.  v.  Geiger,  34  Ind.  213,  in  discussion  of 
power  of  Congress  to  legislate  concerning  municipal  subscriptions  to  rail- 
road companies;  Fesler  v.  Brayton,  145  Ind.  73,  32  L.  R.  A.  394,  44  N.  E. 
37,  fictitious  suit  is  a  contempt  of  court;  Norris  v.  Doniphan,  4  Met.  (Ky.) 
431,  arguing  as  to  extent  of  power  of  Federal  government  to  confiscate 
property  of  an  enemy  on  land ;  Succession  of  Colwell,  34  La.  Ann.  270,  by 
reference  to  9  Wheat.  751,  6  L.  Ed.  207,  on  question  of  naturalization  law. 

9  Wbeat.  904-914,  6  L.  Ed.  244,  BANK  OF  UNITED  dTATES  v.  PLAKTEBS' 
BANE. 

Suit  agalntt  "baQk  In  whicli  a  State  is  a  corporator  is  not  suit  against  a 


Cited  in  Bank  of  Kentucky  v.  Wister,  2  Pet.  323,  7  L.  Ed.  438,  where 
entire  stock  of  the  bank  belonged  to  State,  but  by  State  law  the  State  was 
excluded  from  character  of  corporator ;  Bank  of  United  States  v.  M'Kenzie, 

2  Brock.  401,  Fed.  Cas.  927,  holding  that  statute  of  limitations  could  be 
pleaded  in  bar  of  an  action  by  the  bank;  Sweatt  v.  Boston  etc.  R.  R.  Co., 

3  Cliff.  346,  354,  Fed.  Cas.  13,684,  hblding  that  railroads  are  private  cor- 
porations within  meaning  of  bankruptcy  act;  Western  Union  Tel.  Co.  v. 
Hendersoni  68  Fed.  591,  holding  suit  against  State  auditor  to  restrain 
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him  from  proceeding  under  aet   alleged  unconstitutional  is   not  a  suit 
against  a  State;  Talcott  v.  Pine  Grove,  1  Flipp.  149,  Fed.  Cas.  13,735, 
.   arguendo. 

Nature  of  incorporated  State  institutions.    Note,  29  L.  B.  A.  380. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  R.  A. 
(N.  S.)  226. 

A  government  'becoming  a  partner  in  a  trading  company  divests  itself  of 
its  sovereign  character,  and  takes  that  of  a  private  citizen. 

Approved  in  Phoenix  Lumber  v.  Regents  of  the  University  of  Idaho,  197 
Fed.  429,  holding  regents  of  State  University  of  Idaho  had  implied  power 
to  sue  and  be  sued;  State  v.  Holcomb,  85  Kan.  185,  Ann.  Oas.  1912D,  800, 
50  L.  R.  A.  (N.  S.)  243,  116  Pac.  253,  holding  water  plant  owned  by 
municipality  in  Missouri  and  located  in  Kansas  was  subject  to  tax  laws 
df  Kansas ;  Shelby  County  v.  Bickf ord,  102  Tenn.  402,  52  S.  W.  774,  hold- 
ing where  county  sues  its  grantor  on  covenant  against  encumbrances,  it  is 
subject  to  ordinary  statute  of  limitations;  dissenting  opinion  in  Corcoran 
V.  Chesapeake  etc.  Canal  Co.,  1  McAr.  (D.  C.)  373,  to  point  that  in  action 
to  foreclose  bonds,  State  holding  subsequent  lien  could  be  joined  as  party; 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.  324,  325,  9  L.  Ed.  735,  736,  holding 
that  whether  State  owned  whole  or  part  of  stock  in  bank,  notes  issued  by 
it  were  not  bills  of  credit  under  Federal  Constitution;  Louisville  R.  R.  Co. 
V.  Letson,  2  How.  550,  551,  11  L.  Ed.  375,  holding  fact  that  South  Carolina 
was  member  of  certain  railroad  did  not  oust  jurisdiction  of  the  Federal 
courts ;  Curran  v.  State,  15  How.  309,  14  L.  Ed.  708,  holding  fact  that  State 
owned  all  capital  stock  in  the  bank,  did  not  affect  rights  of  creditor  to 
be  paid  out  of  its  property;  The  Arlington  Case,  3  Hughes,  123,  Fed.  Cas. 
8191,  holding  that  ejectment  will  lie  to  tfest  title  to  lands  claimed  by  United 
States  and  in  possession  of  government  by  its  officer;  Southern  Ry.  Co.  v. 
North  Carolina  R.  R.  Co.,  81  Fed.  599,  holding  the  transactions  of  corpo- 
ration in  which  a  State  is  stockholder  bind  the  State  to  same  extent  as 
emery  other  private  stockholder;  Owen  v.  Branch  Bank,  3  Ala.  264,  hold- 
ing that  notes  of  the  bank  of  Alabama  and  its  branches  are  not  "bills  of 
credit";  Bank  v.  Gibson,  6  Ala.  816,  holding  a  State  bank  must  present 
its  claim  to  administrator  of  deceased  debtor  within  time  provided  by  law; 
Calloway  v.  Cossart,  45  Ark.  88,  holding  statute  of  limitations  runs  against 
State  aided  bank  and  against  receiver  appointed  by  the  court  in  a  suit  by 
State;  Winona  etc.  R.  R.  Co.  v.  Deuel  Co.,  3  Dak.  Ter.  22,  12  N.  W.  568, 
and  First  Div.  etc.  R.  R.  Co.  v.  Parcher,  14  Minn.  304,  both  holding  that 
railroad  lands  exempted  by  statute  from  taxation  until  sold  which  were^ 
on  foreclosure,  bought  in  by  State  expressly  without  intent  to  merge  or 
extinguish  exemption,  could  be  regranted  with  same  exemption  attaching; 
Central  Bank  of  Georgia  v.  Little,  11  Ga.  348,  holding  that  although  State 
was  sole  corporator  and  owner  of  capital  stock  debt  of  deceased  debtor 
was  not  due  to  public  nor  entitled  to  priority  of  payment;  City  Council  v. 


181  BANK  OF  U.  S.  v.  PLANTERS'  BANK    9  Wheat.  904r-914 

Hudson,  88  Ga.  605,  15  S.  E.  679,  holding  council  as  owners  of  bridge  con- 
necting the  city  with  adjoining  State,  were  liable  for  failing  to  provide 
suitable  railing;  dissenting  opinion  in  Trustees  v^  Brainard,  12  111.  510, 
majority  holding  that  improvements  made  on  canal  lands  with  assent  of 
State,  became  property  of  State  on  land  being  sold;  Governor  v.  Wood- 
worth,  63  111.  258,  holding  statute  of  limitations  runs  against  corporation 
in  which  State  is  partner;  Moore  v.  Board,  7  Ind.  465,  holding  the  Wabash 
and  Erie  canal,  of  which  State  was  member,  were  not  protected  thereby 
from  suits  and  damages ;  Binney's  Case,  2  Bland,  142,  holding  suit  by  one 
stockholder  to  restrain  corporation  from  making  an  expenditure  of  corpo- 
rate property,  cannot  be  supported  on  sole  plea  that  State  is  a  stockholder; 
Brady  v.  State,  26  Md.  302,  holding  Chesapeake  and  Ohio  Canal  Company 
is  not  entitled,  by  reason  of  State  being  shareholder,  to  exercise  any  larger 
lights  than  given  by  its  charter;  Hale  v.  County  Commrs.,  137  Mass.  115, 
deciding  that  holder  of  bonds  of  railroad  established  by  act  of  Congress 
is  entitled  to  deduct  his  indebtedness  for  assessment  purposes;  Mayor  of 
New  York  v.  Bailey,  2  Denio,  447,  holding  municipal  corporation  is  re- 
sponsible for  n^ligence  of  its  agents  employed  in  construction  of  public 
works;  Bank  v.  Gibbs,  3  McCord,  377,  holding  that  debt  due  to  the  Bank 
of  South  Carolina  is  not  debt  to  State;  State  v.  Bank,  1  S.  C.  77,  holding 
so  much  of  statute  to  close  operations  of  bank  owned  by  State  as  author- 
ized Governor  to  take  possession  of  and  sell  bank  assets  and  apply  pi;o- 
eeeds,  is  void  as  impairing  obligation  of  its  contracts  with  creditors ;  Fields 
V.  Creditors,  1  Sneed,  354,  holding  debts  due  to  a  bank  wholly  owned  by 
State,  not  entitled  to  priority  under  insolvency  law;  Western  etc.*R.  R. 
Co.  V.  Taylor,  6  Heisk.  414,  holding  company  could  be  sued  though  owned 
wholly  by  State,  on  bills  issued  on  security  of  railroad;  White  v.  Nash- 
ville etc.  R.  R.  Co.,  7  Heisk.  547,  holding  injunction  would  issue  to  enjoin 
use  of  railroad  over  land  not  paid  for,  althoi^h  road  had  been  seized  by 
the  State  for  arrearage  on  bonds  and  leased  to  another  company ;  M'Clana- 
han  ▼.  Western  Lunatic  Asylum,  88  Va.  468,  13  S.  E.  978,  holding  asylum, 
a  State  corporation,  is  bound  by  statute  of  limitations  in  recovery  of  debts. 
Cited  also  in  Putnam  v.  Ruch,  56  Fed.  418,  in  support  of  ruling  that  where 
corporation  shares  are  held  by  individuals  it  is  private  corporation ;  Tuska- 
loosa  etc.  Assn.  v.  Green,  48  Ala.  350,  and  Cleaveland  v.  Stewart,  3  Ga.  292, 
to  support  ruling  that  certain  eleemosynary  corporations  were  private, 
although  aided  by  the  State.  Dickson  v.  People,  17  111.  198,  Lucas  v. 
Board  of  Commrs.,  44  Ind.  572,  Bailey  v.  Mayor  etc.  of  New  York,  3  Hill, 
540,  38  Am.  Dec.  672,  Louisville  etc.  R.  R.  Co.  v.  County  Court,  1  Sneed, 
687,  62  Am.  Dec.  449,  Burhop  v.  Milwaukee,  21  Wis.  260,  discussing  differ- 
ence between  private  and  public  corporations;  Downing  v.  Indiana  etc. 
Bd.  of  Agr.,  129  Ind.  443,  12  L.  R.  A.  665,  defendant  corporation  held 
private. 

Distinguished  in  United  States  v.  Chesapeake  &  D.  Canal  Co.,  206  Fed. 
967,  968,  holding  statute  of  limitations  did  not  run  against  suit  of  United 
States  to  recover  dividends  on  corporate  stock  owned  by  it;  Central  Hos- 
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pital  V.  Adams,  134  Tenn.  432,  183  S.  W.  1033,  holding  lilnitations  did  not 
run  against  suit  by  State  hospital  to  recover  from  guardian  for  mainte- 
nance of  insane  ward;  dissenting  opinion  in  Briscoe  v.  Bank  of  Kentucky, 
11  Pet.  341,  349,  9  L.  Ed.  742,  745,  majority  holding  that  the  charter  of 
bank  was  not  in  violation  of  Federal  Constitution;  State  v.  Lagrange  etc. 
R.  R.  Co.,  4  Humph.  489,  holding  State  may  by  enactment  declare  lien  on 
the  property  of  company  for  its  advances  good  as  against  other  creditors 
or  stockholders. 

Limited  in  Delafield  v.  State,  2  Hill,  176,  holding  injunction  would  issue 
to  restrain  sale  of  securities  by  unauthorized  contract  of  State  agent. 

Maxim  ''Nullum  tempus  occurrit  regi."    Note,  101  Am.  St  Bep.  164, 

183. 
Limitation  of  actions  against  agencies  of  State.    Note^  3  L.  B.  A. 

(N.  S.)  747. 

States  which  have  an  interest  in  banks  cannot  be  sued,  even  in  their 
own  courts,  hut  this  does  not  exempt  the  banks  from  suit. 

Approved  in  Board  of  Directors  v.  Bodkin  Bros.,  108  Tenn.  711,  69  S.  W. 
272,  holding  levee  district  board  engaged  in  exercise  of  public  duties  can- 
not be  sued  outside  the  State  of  its  domicile. 

A  bank  in  which  a  State  is  a  corporator  is  not  thereby  exempt  from  suit 
in  Federal  courts. 

Approved  in  Hopkins^  v.  Clemson  Agricultural  College,  221  U.  S.  644, 
35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  895,  31  Sup.  Ct.  654,  holding  agricultural 
college  of  State  not  such  agent  of  State  as  to  be  immune  under  eleventh 
amendment  from  suit  for  damages;  Murray  v.  Wilson  Distilling  Co.,  164 
Fed.  17,  92  C.  C.  A.  1,  holding  District  Court  had  jurisdiction  of  suit  by 
creditors  against  state  dispensary  commission  of  South  Carolina  to  enforce 
trust  in  moneys  collected  by  it;  dissenting  opinion  in  Veazie  Bank  v. 
Fenno,  8  Wall.  561,  19  L.  Ed.  489,  Circuit  Courts  had  jurisdiction  of  a  suit 
by  the  United  States  Bank  against  bank  in  which  State  was  stoekholder. 

Distinguished  in  Lowry  v.  Thompson,  26  S.  C.  426,  1  S.  E.  148,  holding 
that  an  action  against  corporation  can  never  be  regarded  as  action  against 
individuals  who  hold  its  stock. 

Bank  of  United  States,  as  indorsee  of  note  payable  to  citizen  of  same 
State,  with  certain  of  its  members,  may  sue  maker  in.  Federal  court. 

Cited  in  Commercial  etc.  Bank  v.  Simmons,  1  Flipp.  453,  455^  Fed.  Cas. 
3062,  holding  that  national  banks  denied  right  to  sue  in  Federal  courts 
from  national  bank  legislation  of  Congress;  In  the  Matter  of  Kip,  1  Paige 
Ch.  613,  holding  in  suit  by  or  against  corporation,  one  of  corporators  was 
not  party,  so  as  to  be  excused  from  testifying;  Hall  v.  Bank  of  Virg^inia, 
14  W.  Va.  619,  holding  that  bank  incorporated  in  another  State  without 
authority  to  establish  a  branch  in  State  was  nonresident  corporation; 
Louisville  etc.  B.  B.  Co.  v.  Letson,  2  How.  555;  11  L.  Ed.  376,  holding  cor- 
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poration  to  be  deemed  citizen  of  State  of  its  creation,  and  citizenship  of 
its  members  immaterial;  Wood  v.  Hartford  Fire  Ins.  Co.,  18  Conn.  212, 
33  Am.  Dec.  399,  and  Binney's  Case,  2  Bland,  148,  as  authority  for  rule 
that  corporation  can  only  sue  in  Federal  courts  by  virtue  of  the  national 
character  and  citizenship  of  its  members;  Baltimore  &  O.  R.  R.  Co.  v. 
Caiy,  28  Ohio  St.  218,  holding  that  a  corporation  in  respect  to  jurisdiction 
of  Federal  courts  was  to  be  regarded  as  citizen  of  State  of  creation. 

Judiciary  act,  section  11,  was  adopted  to  obviate  Inconvenience  of  liability 
to  suit  In  Federal  courts,  of  makers  of  notes  or  bonds  given  tj  citizens  of  same 
State,  to  each  other  by  reason  of  assignment  to  citizens  of  another  State. 

Approved  in  Bolles  v.  Lehigh  Valley  R.  R.,  127  Fed.  886,  holding  Federal 
court  has  jurisdiction  though  cause  of  action  assigned  to  one  who  is  also 
citizen  of  different  State  from  defendant,  though  effect  of  assignment  is 
to  change  venue  to  another  district;  Bushnell  v.  Kennedy,  9  Wall.  322, 
19  L.  Ed.  738,  holding  restriction  applied  only  to  rights  of  action  founded 
on  contracts,  not  torts;  Commercial  etc.  Bk.  v.  Simmons,  1  Flipp.  453,  455, 
Fed.  Cas.  3062,  arguendo. 

Distinguished  in  Brown  v.  Fletcher,  2^  U.  S.  595,  59  L.  Ed.  377,  35  Sup. 
Ct.  154,  holding  District  Court  had  jurisdiction  of  suit  to  enforce  interest 
under  assignment  by  beneficiary  of  interest  in  estate  to  which  latter  had 
fixed  right  in  future. 

Priority  of  State  of  United  States  in  payment.    Note,  29  L.  B.  A.  247. 

How  rights  of  bankers  are  affected  by  forgery.    Note,  3  £.  B.  C.  745. 

» 

Miscellaneous.  Cited  in  Comptoir  Nat.  D'Escompte  de  Paris  v.  Board 
of  Assessors,  52  La.  Ann.  1329,  27  South.  805,  holding  non-negotiable  notes 
representing  loans  in  Louisiana,  made  by  agent  of  corporation  doing  busi- 
ness therein,  when  kept  by  agent  in  State  are  taxable  there ;  In  re  Metzger, 
17  Fed.  Cas.  234,  as  instance  of  rule  that  after  court  is  established  and 
its  jurisdiction  designated  it  takes  cognizance  of  all  matters  then  or  there- 
after within  scope  of  its  powers. 
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10  WbMt.  1-60,  60  t.  Ed.  263,  WATMAN  v.  80UTHASD. 

Supreme  Court  liM  jurisdiction  when  case  is  adjourned  from  circuit  of 
only  those  points  on  wMch  judges  were  divided. 

Approved  in  Ward  v.  Chamberlain,  2  Black,  435,  17  L.  Ed.  323,  where 
court  refused  to  pass  on  questions  not  involved  in  point9  certified;  dis- 
senting opinion  in  Dow  v.  Johnson,  100  U.  S.  173,  25  L.  Ed.  638,  arguing 
that  court  did  not  have  jurisdiction  except  as  to  specific  points  on  which 
judges. were  divided;  Paving  Co.  v.  Molitor,  113  U.  S.  616,  28  L.  Ed.  1108, 
5  Sup.  Ct.  621,  denying  jurisdiction  where  certificate  presented  mixed  ques- 
tions of  law  and  fact  and  involved  merits  of  controversy;  dissenting 
opinion  in  Ex  parte  Crane,  5  Pet.  206,  8  L.  Ed.  98,  to  point  that  jurisdic- 
tion of  cotirt  over  causes  sent  up  on  certificate  of  division  should  be  strictly 
construed;  Baker  v.  Biddle,  1  Bald.  406,  Fed.  Cas.  764,  arguendo. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  395. 

Under  general  grant  of  power  to  carry  enumerated  powers  into  exe.cntion. 
Congress  can  make  laws  to  carry  Federal  judgments  into  execution. 

Cited  in  Knox  Co.  v.  Aspinwall,  24  How.  384,  16  L.  Ed.  738,  holding 
Congress  could  pass  laws  authorizing  Federal  courts  to  issue  mandamus 
to  compel  county  officers  to  levy  a  tax  for  purpose  of  satisfying  judgment 
of  said  court  against  the  county;  Riggs  v.  Johnson  Co.,  6  Wall.  187,  18 
L.  Ed.  773,  holding  Congress  could  make  laws  authorizing  Federal  courts 
to  compel  defendant  county  to  levy  tax  to  satisfy  judgment  of  such  court, 
notwithstanding  injunction  from  State  court  to  prevent  such  levy;  United 
States  V.  Drennan,  Hempst.  325,  Fed.  Cas.  14,992,  to  point  that  Congress 
having  exercised  its  power  to  make  laws  carrying  into  execution  Federal 
court  judgments.  United  States  could  proceed  to  satisfy  judgment  in  its 
favor  against  deceased's  estate,  notwithstanding  local  probate  law;  Bank* 
r.  Thompson,  173  111.  599,  64  Am.  St.  Eep.  140,  50  N.  E.  1090,  holding  Con- 
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gress  bad  power  to  adopt  State  laws  relating  to  process  and  executions, 
and  adoption  of  Illinois  law,  making  lien  of  judgment  of  State  courts  \ 
coextensive  with  their  jurisdictions,  made  lien  of  judgments  of  Federal 
courts  in  Illinois  coextensive  with  their  jurisdictions;  Thayer  v.  Hedges, 
23  Ind.  146,  upholding  power  of  Congress  to  provide  for  issue  of  l^al 
tender  treasury  notes ;  Lafayette  etc.  R.  R.  Co.  v.  Geiger,  34  Ind.  213,  holding, 
where  State  legislature  has  power  to  authorize  counties  to  subscribe  for 
stock,  it  has  power  by  implication  to  provide  means  for  raising  money  there- 
for ;  Polk  V.  Douglas,  6  Yerg.  211,  to  effect  that  Federal  government  had  ex- 
clusive authority  to  regulate  process  of  Federal  courts. 

Jurisdiction  of  court  over  cause  does  not  terminate  wltb  the  Judgment,  but 
continues  until  its  satisfaction. 

Approved  in  D.  B.  Martin  Co.  v.  Shannonhouse,  203  Fed.  519,  holding  that 
where  money iield  in  custody  of  clerk  of  Federal  court  under  its  judgment, 
it  could  not  be  attached  under  writ  issued  out  of  State  court;  Ferriday  v. 
Middlesex  Banking  Co.,  118  Ala.  (790),  43  South.  411,  and  Please  v.  Rath- 
bun-Jones  Engineering  Co.,  228  Fed.  279,  both  holdmg  jurisdiction  of  Fed- 
eral court  continued  until  decree  was  satisfied;  American  Shipbuilding  Co. 
V.  Whitney,  190  Fed.  110,  holding  that  Federal  court  had  no  jurisdiction  to 
enjoin  taking  deposition  in  State  court;  Central  Vermont  Ry.  Co.  v.  Red- 
mond, 189  Fed.  688,  holding  that  where  public  service  commission  had  - 
made  order,  and  appeal  taken  to  State  court,  which  affirmed  order,  Federal 
court  had  no  jurisdiction  to  enjoin  commissioners;  Union  Pac.  R.  Co.  v. 
Flynn,  180  Fed.  569,  holding  that  over  action  brought  in  Federal  court  to 
review  proceedings  in  State  court.  Federal  court  cannot  take  jurisdiction; 
United  States  v.  Dolla,  177  Fed.  104,  21  Ann.  Oas.  665,  100  C.  C.  A.  521, 
holding  that  word  "case''  is  used  in  act  March  3,  1891,  does  not  include 
proceeding  for  naturalization  and  Circuit  Court  of  Appeals  has  no  juris- 
diction to  review  it;  Collin  County  Nat.  Bank  v.  Hughes,  152  Fed.  415, 
81  C.  C,  A.  656,  holding  that  court  rendering  judgment  has  power  to  revive 
it ;  Security  Trust  Co.  v.  Union  Trust  Co.,  134  Fed.  302,  Rev.  Stats.,  §  720, 
prohibiting  restraining  of  State  court  proceedings,  prohibits  restraint  of 
execution  sale;  Corbitt  v.  Farmers'  Bank,  114  Fed.  604,  holding  money 
paid  into  court  pending  litigation  is  not  siibjcct  to  attachment  from  other 
courts;  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  458,  holding 
petition,  after  return  of  execution  nulla  bona,  stating  that  life  insurance 
premiums  were  due  defendant  and  payable  out  of  the  State,  and  praying 
for  appointment  of  receiver  to  collect  premiums,  was  not  commencement  of 
new  suit;  Leathe  v.  Thomas,  97  Fed.  J38,  139,  holding  an  order  enjoining 
sheriff  from  proceeding  with  collection  of  execution  lawfully  issued  is 
within  prohibition  of  Rev.  Stats.,  §  720 ;  Hopkins  v.'  Levandowski,  250  111. 
374,  95  N.  E.  497,  holding  that  where  under  statute  municipal  court  had 
jurisdiction,  but  no  provisions  were  made  for  proceedings  after  judgment, 
writ  of  restitution  should  issue;  School  Directors  Dist.  No.  153  v.  School 
Directors  Dist.  154,  232  111.  325,  83  N.  E.  850,  holding  pgwer  to  tax  not 
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being  judicial  court  has  no  jnrisdictipn  to  find  amount  that  should  have 
been  levied  against  property;  Knox  Co.  v.  Aspinwall,  24  How.  384,  16 
L  Ed.  738,  holding  Federal  court  had  authority  to  issue  mandamus  \  to 
eompel  county  conmiissioners  to  levy  tax  to  satisfy  judgment  for  interest 
on  county  bonds;  Riggs  v.  Johnson  Co.,  6  Wall.  187,  194,  18  L.  Ed.  773, 
776,  holding  similarly  notwithstanding  State  court  had  perpetually  enjoined 
county  from  levying  such  tax;  Ex  parte  Flippin,  94  XJ.  S.  350,  24  L.  Ed. 
195,  holding  Federal  court  had  authority  to  issue  writ  to  carry  its  judg- 
ment into  effect;  Covell  v.  Heyman,  111  U.  S.  183,  28  L.  Ed.  393,  4  Sup. 
Ct.  358,  holding  property  seized  under  process  of  Federal  court  is  in  cus- 
tody of  such  court,  and  cannot  be  recovered  by  action  of  replevin  in  State 
court;  Tefft  v.  Sternberg,  40  Fed.  6,  5  L.  R.  A.  225,  where  Federal  Circuit 
Court  declined  to  take  jurisdiction  when  State  court  in  possession  of  prop- 
erty subject  of  litigation;  In  re  Forsyth,  78  Fed.  304,  denying  application 
for  mandamus  to  compel  clerk  to  pay  surplus  money  in  custody  of  Federal 
eourt  to  receiver  of  corporation  appointed  by  State  court;  United  States 
y.  Drennan,  Hempst.  325,  Fed.  Cas.  14,992,  holding  that  United  States  hav- 
ing right  to  sue  estates  of  deceased  i>ersons  in  Federal  courts,  court  can 
proceed  to  execute  judgment  in  spite  of  restrictions  of  local  probate  law; 
Campbell  v.  Hadley,  1  Sprague,  472,  Fed.  Cas.  2358,  holding  Federal  court 
had  jurisdiction  of  suit  on  bond  for  jail  liberties  given  to  secure  same  for 
prisoner  under  process  of  said  court;  dissenting  opinion  in  Edwards  v. 
Nicholson,  13  La.  586,  arguing  against  jurisdiction  of  State  court  of  suit 
against  United  States  marshal  acting  under  execution  from  Federal  court; 
dissenting  opinion  in  United  States  v.  Jones,  5  Utah,  557,  18  Pac.  236, 
contending  that  jurisdiction  of  territorial  court  included  the  power  to 
grant  or  deny  separate  trials  to  defendants  jointly  indicted;  Ex  parte 
Holman,  28  Iowa,  104,  105,  4  Am.  Rep.  168,  169,  holding  Federal  court 
could  issue  mandamus  to  compel  tax  levy  to  satisfy  its  judgment  against 
a  county,  and  State  court  could  not  interfere;  Wheeling  v.  Mayor,  1 
Hughes,  94,  Fed.  Cas.  17,502,  where  Circuit  Court  refused  mandamus, 
holding  it  could  issue  writ  only  to  execute  its  own  judgment;  Darst  v. 
Duncan,  6  Fed.  Cas.  1198,  holding  proceedings  in  suit  ended  upon  execu- 
tion of  final  process,  and  State  court  had  no  authority  thereafter  to  release 
prisoner  under  State  insolvent  law ;  Dudley's  Case,  7  Fed.  Cas.  1156,  hold- 
ing levy  on  bankrupt's  property  after  petition  filed,  but  before  decree,  to 
constitute  lien  which  could  not  be  annulled  by  subsequent  decree;  Pollock 
r.  County,  19  Fed.  Cas.  948,  sustaining  authority  of  United  States  Circuit 
Court  to  award  attachment  against  county  commissioners  to  execute  judg- 
ment against  county;  Thompson  v.  Phillips,  1  Bald.  267,  271,  Fed.  Cas. 
^3,974,  sustaining  power  of  court  to  direct  marshal  in  executing  judgment; 
Clark  v.  Binninger,  3  Bank.  Reg.  129,  38  How.  Pr.  342,  holding  Federal 
eourt  proceeding  in  bankruptcy  not  entitled  to  paiinership  assets  already 
in  possession  of  State  court  officer  in- proceedings  for  dissolution  of  the 
partnership. 
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Adoption  of  St«rte  practice  as  to  wilts  and  ezecntlons  in  Supreme  Court. 
Approved  in  Holden  v.  Straiten,  198  U.  S.  214,  49  L.  Ed.  1022,  25  Sup. 
Ct.  656,  exemption  of  life  insurance  policies  under  bankrupt  act  of  1898, 
§  6,  where  they  are  exempted  by  State  law,  is  not  qualified  by  §  70a ;  Cohen 
V.  United  States,  214  Fed.  28,  130  C.  C.  A.  417,  holding  qualifications  of 
witnesses  have  nothing  to  do  with  '* mode  of  process";  Ex  parte  N.  K.  Fair- 
bank  Co.,  194  Fed.  994,  holding  that  where  affidavit  for  disqualification 
of  judge,  shows  no  prejudice  exists,  mere  filing  does  not  disqualify ;  General 
Electric^o.  v.  Hurd,  171  Fed.  986,  holding  judgment  barred  upon  which 
no  execution  had  issued  in  ten  years;  Johnson  v.  Crawford,  154  Fed.  764, 
holding  Federal  court  authorized  under  Pa.  Act  of  1842  to  issue  warrant 
for  arrest  of  judgment  debtor;  Steele  v.  Buel,  104  Fed.  972,  holding  pro- 
visions of  bankruptcy  act  1898,  section  6,  providing  that  act  not  affect 
allowance  to  bankrupts  of  exemptions  prescribed  by  State  law,  establishes 
rule  of  exemption  for  entire  act;  United  States  Bank  v.  Halstead,  10 
Wheat.  54,  63,  6  L.  Ed.  265,  267,  holding  Kentucky  statute,  passed  after 
act  of  1789,  not  applicable  to  process  issued  out  of  Federal  court  in  Ken- 
tucky; Beers  v.  Haughton,  9  Pet.  359,  360,  361,  9  L.  Ed..  157,  158,  holding 
regulations  of  State  law  as  to  bail  and  imprisonment  could  be  addpted  by 
rule  of  Federal  court  under  process  act  of  1828;  United  States  v.  Knight, 
14  Pet.  314,  316,  10  L.  Ed.  472,  473,  holding  process  act  of  1828,  adopting 
State  laws  then  in  force  respecting  executions,  in  Maine  extended  to  im- 
prisoned debtor  the  privilege  of  the  jail  limits;  McCracken  v.  Hayward, 
2  How.  614,  616,  11  L.  Ed.  .400,  401,  holding  Circuit  Court  could,  under 
process  act  of  1828,  adopt,  by  rule,  process  pointed  out  by  State  law,  but 
under  said  process  act,  if  such  rule  does  not  conform  substantially  to  the 
provisions  of  the  State  law,  it  is  void;  Homer  v.  Brown,  16  How.  365,  14 
L.  Ed.  975,  holding  writ  of  right  might  be  brought  in  Federal  courts  in 
Massachusetts  to  recover  corporeal  hereditaments  in  fee  simple,  notwith- 
standing it  was  abolished  by  Massachusetts  legislature  after  the  process 
act,  then  in  force,  was  adopted;  Ward  v.  Chamberlain,  2  Black,  440,  17 
L.  Ed.  325,  holding  that  process  act  of  1828  adopted  State  laws  render- 
ing decrees  of  Federal  courts  for  pa3anent  of  money,  liens  on  real  estate; 
Railroad  Co.  v.  National  Bank,  102  U.  S.  53,  26  L.  Ed.  75,  in  illustrating 
argument  that  State  laws  do  not  always  apply  to  Federal  courts;  Ex  parte 
Boyd,  105  U.  S.  651,  26  L.  Ed.  1202,  holding  party  recovering  judgment 
in  common-law  cause  in  Federal  court  in  New  York,  entitled  to  State  law 
remedy  to  execute  his  judgment,  such  remedy  having  been  adopted  for 
Federal  courts  there  by  United  States  Revised  Statutes,  section  916;  Fink 
v.  O'Neil,  106  U.  S.  276,  277,  278,  279,  27  L.  Ed.  198,  199,  1  Sup.  Ct.  328, 
329,  330,  holding  Revised  Statutes,  section  916,  adopted  Wisconsin  law  of 
exemptions  existing  at  time  of  its  enaction ;  Lamaster  v.  Kleeler,  123  U.  S. 
389,  31  L.  Ed.  242,  8  Sup.  Ct.  201,  holding  law  of  Nebraska,  governing 
proceedings  for  stay  of  execution,  passed  subsequent  to  Revised  Statutes, 
sections  914  and  916,  not  adopted  by  rule  of  court,  was  not  applicable  to 
Federal  courts  there;  Cooke  v.  Avery,  147  U.  S.  387,  87  L.  Ed.  218,  13 
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Sap.  Ct.  345,  holding  remedies  for  satisfying  judgments  provided  by  State 
laws  passed  after  Revised  Statutes,  section  916,  bnt  adopted  by  rale  of 
Federal  court,  apply  to  judgments  of  such  court;  Hudson  v.  Parker,  156 
U.  S.  281,  39  L.  Ed.  426,  15  Sup.  Ct.  452,  upholding  authority  of  SupreAe 
Court  to  make  rules  for  Federal  courts;  Ross  v.  Duval,  13  Pet.  64, 10  L.  Ed. 
60,  where  held  if  State  statute  of  limitati<^n  on  judgment  be  regarded  as 
a  process  act,  it  was  adopted  by  United  States  process  act  of  1828,  and 
was  applicable  to  judgment  of  Federal  court  rendered  before  that  time; 
Perkins  v.  City,  5  Biss.  322,  Fed.  Cas.  10,991,  holding  act  of  1872,  adopted 
State  mode  of  service  of  process  then  existing,  and  law  is  obligatory  on 
Federal  courts;  New  England  Screw  Co.  v.  Bliven,  3  Blatchf.  242,  Fed. 
Cas.  10,156,  holding  State  law  respecting  attachment,  not  adopted  by  rule 
of  Federal  court,  did  not  apply  to  Federal  court;  County  v.  Sears,  20 
Blatchf.  28,  31,  9  Fed.  11,  13,  applying  reasoning  to  law  governing  equity 
procedure,  holding  court  could  adopt  equity  rule  providing  that  State  law 
govern  liens  created  by  attachment;  County  v.  Jones,  21  Blatchf.  149,  152, 

13  Fed.  577,  579,  holding  court  could  adopt  equity  rule  providing  that 
State  law  govern  liens  created  by  attachment;  United  States  v.  Sturgis, 

14  Fed«  811,  holding,  under  State  procedure,  United  States  District  Court 
had  power  to  suspend  lien  of  judgment  pending  appeal;-  The  Hudson,  15 
Fed.  176,  holding  District  Court  has  authority  to  regulate  its -practice  in 
admiralty,  when  exigencies  arise  not  provided  for  by  law  or  Supreme 
Court;  Sowles  v.  Witters, '46  Fed.  498,  where  held  when  State  law  respect- 
ing enforcement  of  judgment  adopted  by  rule  of  United  States  court,  ques- 
tion as  to  whether  marshal  has  conformed  thereto  is  a  Federal  question; 
Bellows  V.  Sowles,  52  Fed.  528,  holding  State  law  by  vesting  exclusive 
jurisdiction  in  State  probate  courts  to  distribute  estates  of  deceased  per/- 
sons  could  not  limit  equity  jurisdiction  of  United  States  court;  United 
States  V.  Arnold,  69  Fed.,  992,  34  U.  S.  App.  177,  holding  Illinois  statute 
of  1893,  respecting  imprisonment  for  nonpayment  of  fine  or  judgment,  not 
applicable  to  United  States  courts,  because  it  was  a  law  regulating  process 
and  had  not  been  adopted  by  rule  of  court ;  Beers  v.  Haughton,  1  McLean, 
230,  Fed.  Cas.  1230,  holding,  under  process  act  of  1828,  court  could  adopt 
rule  conforming  to  State  law  that  no  person  should  be  imprisoned  under 
any  process  who  had  been  released  under  State  insolvency  law,  as  to  the 
particular  demand;  Gaines  v.  Travis,  Abb.  Adm.  430,  Fed.  Cas.  5180,  hold- 
ing act  of  1841,  adopting  prospective  State  legislation  on  subject  of  im- 
prisonment for  debt,  virtually  repealed  as  to  admiralty  by  act  of  1842, 
and  admiralty  rules  adopted  pursuant  thereto;  Koning  v.  Bayard,  2  Paine, 
257,  Fed.  Cas.  7924,  holding,  in  New  York,  liens  of  judgments  of  Federal 
courts  and  procedure  to  satisfy  same  within  operation  of  New  York  laws; 
Springer  v.  Foster,  1  Story,  602,  Fed.  Cas.  13,265,  holding  Massachusetts 
insolvent  law  passed  subsequent  to  United  States  process  acts,  not  adopted 
by  rule  of  court,  could  not  operate  to  dissolve  attachment  in  Federal  court ; 
Springer  v.  Foster,  2  Story,  387,  Fed.  Cas,  13,266,  holding  Massachusetts 
insolvent  law  of  1838  could  not  operate  to  dissolve  attachment  in  Federal 
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court;  United  States  v.  Conway,  Hempst.  313,  Feet.  Cas.  14,849,  holding 
State  law  regulating  sale  of  property,  on  execution,  was  constitutional  and 
properly  adopted  by  rule  of  Federal  court;  Jones  v.  Vanzants,  4  McLean, 
^6,  Fed.  Cas.  7504,  holding  law  of  Ohio,  passed  in  1831,  providing  that 
suit  should  not  abate  by  death  of  party,  not  applicable  to  Federal  court, 
never  having  been  adopted  by 'rule  thereof;  Moan  v.  Wilmarth,  «3  Wood. 
&  M.  402,  Fed.  Cas.  9686,  calling  attention  to  analogy  between  process  acts 
and  acts  conforming  to  State  laws  respecting  imprisonment  for  debt  in 
construing  latter;  United  States  v.  Knight,  3  Sumn.  369,  Fed.  Cas.  15,539, 
holding  act  of  1800,  respecting  imprisoned  debtors,  adopted  only  State 
laws  then  in  force  on  the  subject;  United  States  y.  Knight,  3  Sumn.  373, 
375,  Fed.  Cas.  15,539,  holding  process  act  of  1828,  adopted  State  laws 
relating  to  allowance  of  jail  liberties  to  prisoners  under  process  from 
Federal  courts ;  Hall  v.  Perott,  1  Bald.  126,  Fed.  Cas.  5942,  holding  Penn- 
sylvania law  relating  to  juries,  passed  after  1789,  not  applicable  to  Federal 
courts;  Picquet  v.  Swan,  5  Mason,  38,  Fed.  Cas.  11,134,  holding  State  law 
relating  to  process  which  had  been  for  a  long  time  conformed  to  by  Fed- 
eral court,  though  never  formally  adopted  by  rule,  had  beeti  adopted  in 
all  respects  as  to  which  applicable;  Lane  v.  Townsend,  1  Ware,  290,  Fed. 
Cas.  8054,  holding  Massachusetts  law  of  1821,  relating  to  bail,  adopted  by 
process  act  of  1828;  In  re  Wyllie,  2  Hughes,  455,  Fed.  Cas.  18,112,  sus- 
taining and  construing  clause  in  bankrupt  act,  adopting  State  exemption 
laws  existing  in  1871;  Dobbin  v.  Alleghany,  7  Fed.  Cas.  780,  holding  Cir- 
cuit Court  rule  adopting  State  law  as  part  only  of  final  process,  valid; 
Ely  V.  -Hanks,  8  Fed.  Cas.  ^OOl,  holding  that  District  Court  had  power, 
under  process  act  of  1828,  to  adopt  State  law  relative  to  attachment  pro- 
ceedings; Oelriah  v.  Pittsburgh,  18  Fed.  Cas.  599,  holding  State  act  exempt- 
ing stock  owned  by  municipal  corporation  from  execution,  passed  after 
process  act  of  1828,  not  applicable  to  Federal  courts;  Ex  parte  Hull,  12 
Fed.  Cas.  853,  854,  holding  that  as  Federal  bankrupt  act  was  a  law  regu- 
lating remedy,  it  was  applicable  to  debts  contracted  prior  to  its  passage; 
United  States  v.  Stevenson,  1  Abb.  (U.  S.)  500,  Fed.  Cas.  16,395,  holding 
long-continued  practice  of  issuing  process  of  attachment  in  common-law 
action  in  District  Court,  evidence  of  adoption  of  such  practice  by  the  court 
in  pursuance  of  process  act  of  1792,  written  rule  not  being  indispensable 
for  such  adoption;  Beck  v.  Burnett,  22  Ala.  823,  824,  holding  State  re- 
demption law  Aot  applicable  to  Federal  courts,  where  not  adopted;  Simp- 
son v.  Niles,  1  Ind.  203,  applying  State  law  governing  executions  as  it 
stood  at  date  of  adoption  of  process  act  in  1828,  to  Federal  court  making 
judgment  a  lien  on  real  estate;  Kennerly  v.  Shepley,  15  Mo.  650,  67  Am. 
Dec.  222,  upholding  validity  of  marshal's  execution  sale,  against  objec- 
tion that  it  did  not  conform  to  State  law,  regulating  execution  sales,  when 
made  in  Missouri  before  1828,  at  a  time  when  the  court  had  adopted  no 
rules;  Howe  v.  Freeman,  14  Gray,  578,  holding  State  laws  regulating 
process  which  had  been  adopted,  since  process  act  had  no  application  to 
processes  of  Federal  court;  Sellers  v.  Corwin,  5  Ohio,  404,  24  Am.  Dec  305, 
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holding  judgment  of  Federal  eonrt  rendered  before  process  act  of  1828, 
a  lien  on  defendant's  lands  by  virtue  of  adoption,  by  rule  of  said  court, 
of  State  execution  laws;  Wood  v.  Funk,  7  Ohio,  197,  holding  discharge 
under  insolvent  laws  of  Ohio  in  force  when  process  act  of  1828  adopted, 
operated  to  discharge  debtor  imprisoned  under  process  from  United  States 
Circuit  Court;  Polk  v.  Douglas,  6  Yeig.  211,  213,  214,  holding  State  re- 
demption law  of  1820,  not  having  been  adopted  by  rule  of  court,  did  not 
Apply;  Hepburn  v.  Kerr,  9  Humph.  728,  61  Am.  Dec.  686,  holding  lands 
sold  under  process  of  Federal  court  after  adoption  of  process  act  of  1828, 
subject  to  State  redemption  law  of  1820;  Rogers  v.  McKenzie,  1  Heisk. 
516,  holding  State  exemption  law,  passed  after  adoption  of  process  act 
of  1828,  not  operative  against  execution  issued  from  Federal  court;  Casse- 
day  V.  Norris,  49  Tex.  618,  holding  that  under  Revised  Statutes,  section 
916,  sale  of  lands  under  execution  by  United  States  marshal,  at  place 
other  than  that  required  by  State  statute  in  force  at  time  of  adoption  of 
said  section,  invalid;  Sinclair  v.  Stanley,  64  Tex.  73,  holding  title  derived 
from  purchaser  at  sale  under  execution  by  United  States  marshal,  made 
otherwise  than  as  provided  by  State  law,  invalid;  Fordyce  v.  Beecher, 
2  Tex.  Civ.  App.  33,  21  S.  W.  180,  holding  State  law,  providing  that  dis- 
charge of  receiver  shall  not  abate  pending  suit  against  him,  does  not  apply 
to  receivers  appointed  by  Federal  courts  on  this  ground;  dissenting  opinion 
in  Ex  parte  Crane,  5  Pet.  210,  8  L.  Ed.  100,  to  point  that  powers  of  Supreme 
Court  are  limited  to  specified  cases,  of  which  power  to  regulate  process 
and  practice  are  mentioned ;  Van  Hook^  v.  Pendleton,  2  Blatchf .  88,  Fed. 
Cas.  16,852,  and  Bains  v.  Schooner,  1  Bald.  564,  Fed.  Cas.  756,  arguendo. 
Distinguished  in  Ross  v.  Duval,  13  Pet.  60,  61,  10  L.  Ed.  58,  59,  holding 
act  of  Virginia,  limiting  time  within  which  process  may  issue  on  a  judg- 
ment, is  not 'an  act  regulating  process;  dissenting  opinion  in  Beers  v. 
Haughton,  9  Pet.  368,  372,  9^L.  Ed.  160,  162,  contending  court  could  not 
adopt,  by  rule,  a  State  law  arresting  or  restricting  process;  United  States 
V.  Ames,  1  Wood.  &  M.  86,  Fed.  Cas.  14,441,  holding  Staite  laws  cannot  be 
permitted  to  embarrass  object  of  cession,  where  jurisdiction  over,  as  well 
as  title  to  lands  have  been  ceded  to  the  government;  Reid  v.  House,  2 
Humph.  582,  holding  State  law  requiring  registry  of  judgments  in  county 
of  judgment  debtor's  domicile,  applies  to  Federal  courts;  Adler  v.  Cole, 
12  Wis.  207,  209,  holding  process  acts  did  not  apply  to  Federal  courts  in 
Wisconsin,  whose  power  to  adopt  rules  conforming  to  State  law  regulating 
process,  was  given  by  act  adm^ting  Wisconsin  to  the  Union. 

Lien  of  judgments  in  Federal  courts.    Note,  24  Am.  Dec.  812;  47 
L.  E.  A.  471,  472. 

Thirty-foiirtli  section  of  Judiciary  act  of  1789,  making  State  laws  ml^ 
of  decioioii  for  Federal  courts,  lias  no  application  to  practice  or  process. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  65,  16  Ann.  Gas. 
56O9  93  C.  C.  A.  422,  holding  that  where  in  action  for  damages  plaintiff 
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refused  to  submit  to  examination  of  injury,  Federal  court  had  power  to 
compel  submission  independently  of  local  statute;  Importers'  etc.  Bank  v. 
Lyons,  134  Fed,  512,  under  rule  of  Circuit  Court  for  eastern  district  of 
Pennsylvania  on  rule  to  show  cause,  testimony  -  may  be  taken  by  deposi- 
tion; Dreyfus  v.  Barton,  98  Miss.  771,  54^  South.  256,  holding  that  where 
under  State  exemption  laws  policy  of  insurance  was  exempt,  policy  of 
bankrupt  was  exempt  and  proceeds  went  to  his  administrator;  Ross  v. 
Duval,  13  Pet.  60,  61,  10  L.  Ed.  58,  59,  holding  State  act  of  limitation  on 
judgments  within  the  rule ;  Wright  v.  Bales,  2  Black,  537,  17  L.  Ed.  265, 
holding  rules  of  evidence  prescribed  by  State  statute  included;  Diblee  v. 
Fumiss,  4  Blatchf.  262,  Fed.  Cas.  3888,  holding  section  to  include  State 
law  allowing  party  to  testify  as  witness  in  his  own  behalf ;  Clark  v.  Sohier, 

1  Wood.  &  M.  374,  375,  Fed.  Cas.  2835,  holding  State  law  permitting  new 
trial  within  three  years  after  judgment  taken  by  default,  through  mistake 
of  party,  is  within  the  section;  Derby  v.  Jacques,  1  Cliff.  439,  Fed.  Cas. 
3817,  holding  that  though  writ  of  right  continued  as  process  alone  in  Fed- 
eral courts  in  Massachusetts  after  abolition  by  State  law,  it  was  barred 
by  final  judgment  of  State  court  in  writ  of  entry;  Sanford  v.  Portsmouth, 

2  Flipp.  108,  Fed.  Cas.  12,315,  holding  Federal  court  not  bound  by  State 
decision  that  mandamus  is  only  remedy  on  municipal  bonds;  McLean  v. 
County,  16  Fed.  Cas.  249,  holding  that  under  statute  board  of  county  com- 
missioners could  sue  or  be  sued  in  Federal  as  well  as  State  court;  Lane 
V.  Townsend,  1  Ware,  288,  Fed.  Cas.  8054,  holding  law  relating  to  taking 
of  bail  bond  not  within  section  as  it  related  to  mode  of  proceedings ;  United 
States  V.  Rathbone,  2  Paine,  583,  Fed.  Cas.  16,121,  holding  State  law  pro- 
viding for  references  in  certain  cases  inapplicable  to  Federal  courts;  Beck 
V.  Burnett,  22  Ala.  825,  holding  State  law  of  redemption  being  law  relat- 
ing to  process  is  not  within  rule  of  section;  United  States  v.  Eckford,  6 
Wall.  490,  18  L.  Ed.  922,  holding  New  York  statute  directing  court  where 
setoff  exceeds  amount  sued  for  tp  give  defendant  judgment  for  excess,  is 
not  applicable  to  Federal  courts,  so  as  to  permit  defendant  to  recover  by 
way  of  setoff  against  United  States;  Leitch  v.  The  George  Law,  15  Fed. 
Cas.  267,  refusing  to  allow  lien  on  vessel  according  to  provisions  of  State 
law  for  sum  due  from  master  and  owner  under  State  law  governing  pilots ; 
Railroad  Co.  v.  Bank,  102  U.  S.  53,  26  L.  Ed.  75,  to  point  that  State  laws 
respecting  practice  and  process  are  inapplicable  to  Federal  courts;  Polk 
V.  Douglas,  6  Yerg.  214,  holding  acts  relating  to  process  not  within  the 
section ;  In  re  Metzg^r,  17  Fed.  Cas.  236,  folding  New  York  statute  regu- 
lating procedure  in  extradition  cases  not  applicable  to  Federal  court; 
Thompson  v.  Phillips,  1  Bald.  275,  Fed.  Cas.  13,974,  holding  State  law 
limiting  lien  of  judgment  to  be  rule  of  property  and  within  section. 

Distinguished  in  Blanchard  v.  Sprague,  1  Cliff.  290,  Fed.  Cas.  1516, 
holding  State  law  making  parties  competent  witnesses,  not  binding  on 
Federal  court  in  suit  in  equity;  Goodyear  v.  Prov.  Co.,  2  Cliff.  369,  Fed. 
Cas.  5583,  holding  doctrine  had  no  application  to  equity;  Austen  v.  Miller, 
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5  McLean,  156,  Fed.  Cas.  661,  holding  decision  of  State  court  that  certain 
commercial  paper  was  not  a  promissory  note  did  not  bind  Federal  court,  as 
it  was  question  of  mercantile  law;  Lamson  v.  Mix,  14  Fed.  Cas.  1056,  hold- 
ing rale  did  not  extend  to  court  of  equity,  but  neglecting  to  expressly  dis- 
tinguish case. 

Proviso  in  a  statute  is  generally  Intended  to  restrain  or  modify  the  enact- 
ing  clause. 

Approved  in  In  re  Matthews,  109  Fed.  614,  holding  under  mechanic's 
lien  law,  Ark.  Acts  1895,  p.  217,  giving  mechanics  priority  over  other  liens, 
except  over  prior  liens  given  for,  raising  funds  to  erect  building,  that 
money  raised  must  actually  be  used  in  building;  Wilkins  v.  United  States, 
96  Fed.  840,  holding  that  defacement  of  revenue  stamps,  the  designing 
of  which  Congress  has  left  to  the  administrative  branch  of  government, 
is  criminal  offense;  San  Francisco  v.  Pacific  Tel.  &  Tel.  Co.,  166  Cal.  251, 
135  Pac.  974,  where  an  act  declared  that  certain  taxes  imposed  upon  tele- 
phone companies  were  in  lieu  of  all  other  taxes  and  licenses,  they  were 
exempt  from  license  fee  undes^ity  ordinance;  United  States  v.  Macfar- 
land,  18  App.  D.  C.  126,  mandamus  will  not  lie  to  compel  issuance  of  deed 
nnless  proviso  of  act  to  effect  that  all  taxes  must  have  been  paid  is  com- 
plied with ;  McDougal  v.  State,  183  Ind.  170,  108  N.  E.  525,  in  prosecution 
for  violation  of  statute  containing  proviso  exempting  licensed  druggists,  it 
was  error  to  exclude  evidence  that  accused  was  such  druggist;  Lichten- 
steiger  v.  State,  89  Neb.  359,  131  N.  W.  624,  holding  that  as  package  was 
labeled  as  required  under  proviso  of  act,  selling  of  it  by  defendant  was 
not  penal  offense;  Marsh  v.  Nichols,  128  U.  S.  616,  32  L.  Ed.  542,  9  Sup. 
Ct.  172,  holding  an  act  of  Congress  not  retroactive,  by  reason  of  proviso 
contained  therein;  United  States  v.  Church,  36  Fed.  305,  where  minister 
of  gosx)el  not  included  in  proviso  to  contract  labor  act,  he  comes  within  / 

provisions  of  act;  United  States  v.  One  Hundred  and  Thirty-two  Pack- 
ages, 65  Fed.  983,  where  United  States  Revised  Statutes,  section  3449,  is 
construed  with  reference  to  act  to  which  it  was  originally  a  proviso ;  Boston 
etc.  Co.  V.  Hudson,  68  Fed.  760,  25  U.  S.  App.  257,  confining  effect  of  pro- 
viso to  that  act  alone  to  which  it  is  the  proviso;  Pearce  v.  Bank,  33  Ala. 
702,  limiting  operation  of  proviso  in  act  extending  bank  charter  to  time 
banning  with  the  date  from  which  extended;  Railway  Co.  v.  Kennerly, 
74  Ala.  590,  refusing  to  construe  proviso  to  act  granting  powers  to  cor- 
poration so  as  to  enlarge  powers  granted  by  enacting  clause;  Ex  parte 
Lusk,  82  Ala.  522,  2  South.  142,  adopting  that  construction  of  section 
of  State  Constitution  whereby  proviso  thereto  becomes  operative  in  re- 
straining enacting  clause  in  preference  to  one  by  which  proviso  would  be 
superfluous;  Wells  F.  &  Co.  v.  Board,  56  Cal.  203,  holding  proviso  to 
section  of  Constitution  relating  to  boards  of  equalization  modifies  enacting 
clause;  State  v.  County,  23  Fla.  486,  3  South.  194,  restricting  operation 
of  proviso  to  section  of  Constitution  to  which  it  is  attached;  Commrs. 
n— 18 
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V.  State,  24  Fla.  268,  4  South.  797,  construing  proviso  as  qclalif3ring  clause 
to  section  of  Constitution  to  which  it  is  attached;  Dodd  v.  State,  18  Ind. 
63,  construing  saving  clause  in  statute  pis  restricting  and  explaining  what 
goes  before;  Church  v.  City,  36  Ind.  344,  10  Am.  Rep.  40,  applying  rule  in 
construing  tax  law;  Rice  v.  Keokuk,  15  Iowa,  583,  holding  limitation  of 
proviso  contained  in  an  amendatory  section  to  city  charter  which  repeals 
proviso  in  original  section,  is  merely  substituted  for  limitation  of  latter 
without  altering  meaning  of  enacting  clause;  State  v.  Stapp,  29  lowa^ 
553,  in  argament  of  court  that  matters  contained  in  proviso  must  be 
insisted  on  by  defense;  Corbin  v.  Beebee,  36  Iowa,  342,  where  proviso  con- 
strued to  take  cases  of  the  class  mentioned  therein  out  of  restriction  of 
enacting  clause;  Lodge  v.  Hocking,  60  N.  J.  L.  442,  64  Am.  St.  Rep.  698, 
38  Atl.  694,  holding  proviso  to  section  of  by-laws  to  fraternal  society 
could  not  operate  to  give  powers  not  elsewhere  given;  Lanning  v.  Admin- 
istrator, 17  N.  J.  Eq.  234,  refusing  to  extend  scope  of  proviso  beyond 
that  of  the  enacting  clause,  which  it  limited;  Campbell  v.  Wiggins,  85 
Tex.  428,  21  S.  W.  601,  construing  proviso  to  exemption  act  as  taking 
out  of  operation  of  enacting  clause  particular  cases  in  proviso  mentioned; 
Graves  v.  State,  6  Tex.  App.  235,  holding  proviso  limited  the  enacting 
clause  and  prevented  holding  of  courts  under  the  act  until  arrival  of 
time  prescribed  by  act  for  holding  at  place  named  in  proviso;  Common- 
wealth V.  Ford,  29  Gratt.  688,  holding  proviso  to  exemption  act  limited 
its  effect  by  withdrawing  judgment  debtor's  property  from  its  operation 
in  the  cases  enumerated  in  the  proviso;  State  v.  Bellew,  86  Wis.  195,  56 
N.  W.  784,  where  there  was  an  exception  in  a  statute  immediately  followed 
by  proviso,  held,  no  contrary  intention  appearing,  proviso  restricted  ex- 
ception alone. 

Distinguished  in  Carroll  v.  State,  58  Ala.  401,  holding  rule  not  appli- 
cable where  clause  in  State  Constitution,  though  preceded  by  word  "pro- 
vided," was  not  proviso  as  disclosed  by  language  and  context. 

The  words  "suits  at  common  law"  include  proceedings  after  judgment 
as  well  as  tbose  before. 

Cited  in  Ex  parte  Towles,  48  Tex.  433,  construing  word  "suits"  in  Texas 
Constitution. 

The  laws  of  Union  may  permit  agency  of  State  ofllcers  to  adminlBter  Federal 
regulations. 

Cited  in  The  British  Prisoners,  1  Wood.  &  M.  70,  Fed.  Cas.  12,734,  hold- 
ing preliminary  examination  by  State  magistrate  of  prisoners  sought  jbo 
be  extradited  under  treaty  with  Great  Britain,  competent. 

Oonnecticut  law  requiring  mittimus  in  civil  cases  applies  to  State  officers 
and  courts,  and  was  not  adopted  by  process  act  for  Federal  courts. 

Approved  in  King  v.  Davis,  137  Fed.  239,  241,  Va.  Code,  1887,  §  3566, 
providing  that  no  lis  pendens  binds  bona  fide  purchaseri  unless  memo- 
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randam  filed  in  office  of  clerk  of  court  where  land  lies,  does  not  apply  to 
Federal  courts;  Boyle  v.  Zacharie,  6  Pet.  659,  8  L.  Ed.  536,  holding  that 
State  law,  whereby  injunction  staying  proceedings  under  fieri  facias  oper- 
ated as  supersedeas,  not  adopted  by  process  act;  Duncan  v.  Darst,  1  How. 
306,  11  L.  Ed.  141,  holding  that  Pennsylvania  law,  permitting  a  judge  of 
State  court  to  release  imprisoned  debtor  upon  giving  bond  and  security 
to  appear  and  take  benefit  of  State  insolvent  law,  does  not  give  such 
judge  jurisdiction  to  discharge  Federal  prisoner;  McNutt  v.  Bland,  2  How. 
17,  11  L.  Ed.  162,  holding  debtor  imprisoned  under  process  from  Federal 
eourts  eould  not  be  discharged  by  State  judge  under  law  applicable  exclu- 
sively to  persons  committed  under  process  from  State  courts;  United 
States  ▼•  Humphreys,  3  Hughes,  205,  Fed.  Cas.  15,422,  anM  Carroll  v. 
Watkins,  1  Abb.  (U.  S.)  480,  Fed.  Cas.  2457,  holding  Virginia  law,  requir- 
ing docketing  of  judgments  to  make  them  liens  on  real  estate,  not  appli- 
eable  to  Federal  judgments,  as  it  requires  agency  of  State  officer;  Darst 
V.  Duncan,  6  Fed.  Cas.  1195,  holding  State  court  judge  had  no  authority, 
by  virtue  of  State  insolvent  law  and  process  act,  to  release  debtor  impris- 
oned under  process  from  Federal  cotu*t;  Duhcan  v. 'Klinefelter,  5  Watts, 
143,  SO  Am.  ]>6C«  297,  holding  Pennsylvania  law,  permitting  judge  of  State 
eonrt  to  release  imprisoned  debtor  upon  his  giving -bond  to  appear  and 
take  benefit  of  State  insolvent  law,  does  not  give  such  judge  jurisdiction 
to  discharge  Federal  prisoner;  Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  33, 
21  S.  W.  179,  holding  State  law  as  to  receiver,  by  its  terms  peculiarly 
applicable  to  State  courts,  does  not  apply  to  receivers  appointed  by  Fed- 
eral courts;  Lockhurst  ▼.  West,  7  Met.  237,  where  held  that  State  law 
respiting  discharge  of  imprisoned  debtor  giving  particular  authorities 
and  directions  to  State  officers,  not  applicable  to  Federal  courts;  In  re 
Freeman,  2  Curt. 494,  495,  Fed.  Cas.  5083,  holding  act  of  Congress  of 
1841  did  not  adopt  future  laws  of  Massachusetts,  restricting  and  modify- 
ing imprisonment  for  debt,  which  contain  provisions  incapable  of  being 
administered  by  Federal  eourts. 

Fonetlona  belonging  strictly  to  one  of  co-ordinate  branches  of  government 
cannot  be  delegated  to  or  assumed  by  another  branch. 

Approved  in  United  States  v.  Grimaud,  220  U.  S.  517,  55  L.  Ed.'  567, 
SI  Sup.  Ct.  480,  applying  rule  in  proceedings  of  criminal  nature  against 
use  of  reserve  without  permit;  Monongahela  Bridge  Co.  v.  United  States, 
216  U.  S.  192,  54  L.  Ed.  441,  30  Sup.  Ct.  368,  and  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  378,  51  L.  Ed.  530,  27  Sup.  Ct.  367,  holding  in . 
proceeding  on  criminal  information  against  compi^ny  for  refusal  to  alter 
bridge,  act  delegating  legislative  or  judicial  power  to  officer  was  not  uncon- 
stitutional; Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Commission,  184 
Fed.  122,  upholding  delegation  of  power  by  Congress  to  interstate  com- 
merce eonunission  to  prescribe  railroad  rates  for  future;  Oregon  R.  & 
Navigation  Co.  v.  Campbell,  173  Fed.  974,  upholding  Oregon  railroad 
commission  act  of  1907;  Southern  F^ac.  Co.  v.  United  States,  171  Fed.  362^ 
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96  C.  C.  A.  252,  holding  provision  of  act  allowing  shipper  of  cattle  to 
extend  time  of  their  confinement  r.ot  unconstitational ;  United  States  v. 
Shannon,  151  Fed.  870,  applying  rule  in  suit  to  enjoin  person  using  reserve 
for  grazing;  United  States  v.  Matthews,  146  Fed.  307,  holding  void  30 
Stat.  34,  making  it  criminal  to  violate  rules  thereafter  made  by  Secretary 
of  Interior  for  protection  of  forest  reservations;  United  States  v.  Baltic 
Mills  Co.,  124  Fed.  41,  holding  advertisement  in  English  newspaper  for 
first  class  weavers  for  mills  in  Connecticut  is  within  act  March  3,  1891, 
chapter  551,  section  3,  making  it  pehal  to  assist  or  encourage  migration 
of  aliens,  and  proviso  in  reference  to  State's  advertisement  does  not  apply ; 
Dastorvignes  v.  United  States,  122  Fed.  35,  holding  30  Stat.  35  (U.  S. 
Comp.  Stats.  1901,  p.  1540),  relating  to  forest  reserves  is  not  unconstitu- 
tional because  it  delegates  legislative  power  to  administrative  officer;  Hair 
V.  Bumell,  106  Fed.  285,  holding  mandamus  is  proper  remedy  to  comi>el 
president  and  secretary  of  corporation  to  issue  certificate  of  stock  to 
purchase  of  stock  at  execution  sale;  Whaley  v.  State,  168  Ala.  160,  SO 
L.  R.  A.  (N.  8.)  499,  52  South.  943,  upholding  law  authorizing  street  rail- 
road companies  to  issue  transfers;  Matter  of  La  Soci6te  Francaise  etc., 
123  Cal.  528,  56  Pac.  459,  holding  Cal.  Code  Civ.  Proc,  §§  1275-1279, 
providing  for  change  of  name  by  court  is  not  unconstitutional,  as  giving 
court  legislative  powers;  Southern  Ry.  Co.  v.  Melton,  133  Ga.  286,  65  S.  E. 
669,  upholding  law  authorizing  railroad  commission  to  make  rule  requiring 
railroad  companies  to  furnish  cars  on  request;  People  v.  Brady,  271  111. 
103,  110  N.  E.  866,  upholding  grant  of  power  to  Federal  reserve  board 
\  to  grant  to  national  banks  right  to  act  as  trustee,  executor,  administrator, 
'etc.,  under  rules  prescribed  by  board;  Amett  v.  State,  168  Ind.  183,  8 
L.  R.  A.  (N.  S.)  1192,  80  N.  E.  154,  upholding  act  of  1897,  providing  for 
metropolitan  police  force  in  certain  cities;  Blair  v.  Ostrander,  109  Iowa, 
206,  77  Am.  St.  Rep.  5SS,  80  N.  W.  330,  holding  although  Iowa  Acts  1878, 
chapter  129,  section  2,  requiring  Federal  judgments  to  be  filed  in  county 
where  land  is  situated  to  make  them  liens,  was  void,  it  was  made  effectual 
by  acts  of  Congress  1888,  chapter  729;  State  v.  Johnson,  61  Kan.  881, 
60  Pac.  1077,  holding  chapter  28,  Laws  of  Special  Session  1898  (Kan.), 
entitled  "An  act  creating  a  court  of  visitation,"  etc.,  is  void,  as  com- 
mingling legislative,  judicial  and  administrative  powers;  Robey  v.  Com- 
missioners of  Prince  George's  County,  92  Md.  161,  48  Atl.  50,  holding 
Supp.  Code  Md.,  article  XXXVI,  section  2,  requiring  circuit  judges  to 
approve  claims  against  county  for  officer's  fees,  invalid;  King  v«  Con- 
cordia Fire  Ins.  Co.,  140  Mich.  268,  103  N.  W.  620,  holding  void  Comp. 
Laws  1897,  §§  5170-5179,  empowering  commission  to  draft  standard  form 
of  policy,  with  power  to  alter  it,  and  to  fix  time  when  use  of  policy  should 
become  obligatory;  West  Jersey  etc.  R.  R.  Co.  v.  Board  of  Public  Utility 
Commrs.,  87  N.  J.  L.  177,  94  Atl.  60,  upholding  public  utilities  act  of  1911 ; 
Stanton  v.  Board  of  Supervisors,  191  N.  Y.  432,  17  L.  R.  A.  (N.  S.)  830, 
84  N.  E.  381,  holding  that  law  conferring  authority  on  supervisors  to 
ehange  county  seat  on  petition  to  be  ratified  by  electors  is  hot  invalid; 
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Trastees  of  Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  Y.  133, 
14  AiUL  Gas.  606,  18  L.  R.  A.  (N,  S.)  713,  83  N.  E.  695,  upholding  act 
o:f  1905,  providing  for  apx)ointment  of  commission  emx>owered  to  fix  gas 
and  electric  rates;  In  re  Davies,  168  N.  Y.  102,  61  N.  E.  121,  holding 
anti-monopoly  act  (Laws  1899,  c.  690),  compelling  justices  of  Supreme 
Court  to  appoint  referee  upon  request  of  attorney  general,  to  take  testi- 
mony necessary  to  prepare  complaint,  is  not  unconstitutional;  Ex  parte 
Francis,  72  Tex.  Cr.  361,  165  S.  W.  172,  holding  police  powers  to  munici- 
palities can  be  delegated  by  l^slature;  State  v.  Public  Service  Commis- 
sion, 77  Wash.  648,  Ann.  Oaa.  1915D,  202,  137  Pao.  1064,  upholding  pro- 
vision of  public  service  commission  law  of  1911,  empowering  commission 
to  order  construction  of  spur  tracks;  Union  Lime  Co.  v.  Railroad  Commis- 
sion, 144  Wis.  532,  129  N.  W.  609,  upholding  provision  of  laws  1909, 
e.  481,  §  1797-llm,  authorizing  railroad  commission  to  require  railroad  to 
eoEistruct  spur  tracks;  Minneapolis  etc.  Ry.  Co.  v.  Railroad  Commission, 
136  Wis.  163,  17  L.  E.  A.  (N.  S.)  821,  116  N.  W.  911,  construing  Laws 

1905,  pp.  656,  659,  560,  relating  to  r^nlation  of  rates  by  commission 
and  providing  for  review  of  order  of  commission ;  Sabre  v.  Rutland  R.  Co., 
86  Vt.  362,  377,  Ann.  Gas.  19150,  1269,  85  Atl.  699,  706,  construing  Laws 

1906,  No.  126, . relating  to  railroad  commission;  Board  of  Supervisors  v. 
Dake,  113  Va.  99,  73  S.  E.  458,  upholding  act  of  1908,  relating  to  petition 
to  Circuit  Court  by  electors  of  unincorporated  town,  for  incorporation; 
dissenting  opinion  in  Steen  v.  Meyers,  253  111.  214,  97  N.  E^  300,  majority 
upholding  that  act  authorizing  abbreviated  forms  of  orders  in  records; 
Grafton  County  Electric  Light  Co.  v.  State,  77  N.  H.  507,  93  Atl.  1035, 
and  Henry  v.  Cherry,  *30  R.  I.  34, 186  Am.  St.  Rep.  928,  18  Ann.  Oa8^1006, 
24  L.  R.  A.  (N.  S.)  991,  73  Atl.  105,  both  arguendo;  People's  R.  R.  Co.  v. 
Memphis  R.  R.  Co.,  10  Wall.  50,  19  L.  Ed.  848,  holding  legislature  could 
not  del^ate  to  mayor  and  aldermen  power  to /grant  franchise  for  twenty- 
five  years ;  In  re  KoUock,  166  U.  S.  537,  41  L.  Ed.  817,  17  Sup.  Ct.  448, 
holding  constitutional  a  del^ation  of  authority  by  revenue  act  to  commis- 
sioner of  internal  revenue  and  Secretary  of  Treasury  to  determine  what 
marks,  stamps  and  brands  should  be  placed  on  packages  of  oleomargarine; 
United  States  v.  Ormsbee,  74  Fed.  209,  holding  act  valid  which  grants 
to  Seeretaiy  of  War  power  to  supervise  government  canals,  and  rules  made 
in  pursuance  thereof  have  force  of  law;  White  v.  Toledo  etc.  R.  R.  Co., 
79  Fed.  135,  51  U.  S.  App.  58,  59,  holding  constitutional  Revised  Statutes, 
section  862,  giving  Supreme  Court  power  to  prescribe  forms  and  modes  of 
obtaining  evidence,  and  holding  amendment  to  equity  rule  67,  adopted 
pursuant  thereto,  valid;  In  re  Chicago,  64  Fed.  901,  holding  assessment 
proceedings  for  municipal  improvement,  being  exercise  of  taxing  power 
and  a  legislative  act,  cannot  be  removed  to  Fed^al  court;  Ex  parte  Hill, 
38  Ala.  451,  holding  Confederate  Congress  could  delegate  to  its  officers 
exclusive  authority  to  decide  upon  eligibility  for  military  service;  Van  De 
Griff  V.  Haynie,  28  Ark.  275,  holding  legislature  could  delegate  power  to 
determine  taxable  values  and  could  select  its  agents;  Pratt  v.  Allen,  13 
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Conn.  129,  holding  legislature  had  authority  to  pass  act  removing  sheriffs 
from  office  contingent  npon  passage  of  a  constitutional  amendment  com- 
mitting their  election  to  people;  Railway  Co.'s  Appeal,  69  Conn.  594,  37 
Atl.  1086,  S9  L.  B.  A.  800»  legislature  could  not  delegate  to  judiciary  power 
to  regulate  location,  construction  and  operation  of  street  railways,  that 
heing  distinctively  legislative  power;  Territory  v.  Scott,  3  Dak.  Ter.  398, 

20  N.  W.  407,  holding  investiture  of  territorial  legislature  with  legislative 
powers  by  act  of  Congress  not  a  delegation  of  legislative  powers,  but  an 
exercise  of  administrative  functions  of  Congress;  s.  c,  p.  416,  20  N.  W. 
415,  sustaining  validity  of  provisions  of  act  providing  for  selection  by 
commissioners  of  location  of  seat  of  government;  dissenting  opinion  in  Cole- 
man V.  Newby,  7  Kan.  87,  88,  95,  arguing  that  legislature  could  not  delegate 
to  Supreme  Court  authority  to  adopt  rule  prescribing  method  of  appeal; 
dissenting  opinion  in  Moore  v.  Allen,  7  J.  J.  Marsh.  655,  holding  adoption, 
by  act  of  Congress  of  1800,  of  prospective  legislation  of  States  on  subject 
of  prison  bounds,  not  a  delegation  of  legislative  powers;  Hurst  v.  Warner, 
102  Mich.  243,  47  Am«  St.  Bept.  528,  26  L.  R.  A.  491,  60  N.  W.  441,  holding 
act  granting  State  board  of  health  power  to  make  certain  regulations  did 
not  delegate  legislative  powers;  State  v.  Railway  Co.,  38  Minn.  299,  37 
N.  W.  787,  holding  grant  of  authority  to  commission  to  determine  what 
are  reasonable  rates  and  fares  not  a  del^ation  of  legislative  power;  In 
re  Griner,  16  Wis.  435,  437,  holding  act  of  Congress,  giving  President 
power  to  make  rules  and  regulations,  for  calling  out  militia,  not  a  delega- 
tion of  legislative  power;  Dobbin  v.  All^hany,  7  Fed.  Cas.  779,  sustaining 
authority  of  Federal  court  to  adopt  State  process  law;  Mabry  v.  Baxter, 

11  Heisk.  690,  holding  a  law  unconstitutional  as  to  that  part  which  was 
judicial;  Robertson  v.  State,  109  Ind.  137,  10  N.  E.  610,  in  discussion 
of  powers  of  the  three  departments  of  government;  State  v.  Mayor,  118 
Ind.  387,  4  L.  R.  A.  81,  21  N.  E.  254,  appointment  to  office  an  executive 
function  which  legislature  could  not  exercise  in  absence  of  express  con- 
stitutional grant;  f^vansville  v.  State,  118  Ind.  442,  443,  4  L.  B.  A.  99, 

21  N.  E.  272,  legislature  could  not  fill  vacancy  in  office  in  absence  of 
express  constitutional  grant;  State  v.  Mayor,  118  Ind.  460,  4  L.  R.  A.  72, 
21  N.  E.  278,  legislature  may  not  assume  executive  function  of  appoint- 
ment to  office;  State  v.  Hyde,  121  Ind.  26,  33,  22  N.  E.  646,  648,  holding 
appointment  to  office  an  executive  function  not  within  powers  of  l^s- 
lature;  Koehler  v.  Hill,  60  Iowa,  655,  15  N.  W.  635,  discussing  powers  of 
judiciary  and  sustaining  their  power  to  declare  a  law  unconstitutional; 
Powell  V.  State,  17  Tex.  App.  361,  denying  to  the  legislature  the  power 
to  determine  by  enactment  the  meaning  of  the  words  "former  jeopardy'' 
in  State  Constitution. 

Appointment  to  office  as  executive  or  legislative  function.    Note,  13 
Am.  St.  Rep.  135. 

Delegation  of  power  to  r^^late  carriers.    Note,  82  L.  B.  A.  (N.  8.) 
647,  649. 
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A  contract  Is  governed  by  the  law  with,  reference  to  which  it  1b  made. 

Approved  in  Punney  v.  Nelson,  183  U.  S.  148,  46  L.  Ed.  127,  22  Snp. 
Ct.  54,  holding  California  stockholders  of  a  Colorado  corporation,  whose 
charter  specified  that  it  was  to  transact  business  in  CaIi*fornia,  are  bound 
by  CaL  Civ.  Code,  §  322,  relating  to  liability  of  stockholders ;  Home  Land 
etc.  Co.  V.  McNamara,  145  Fed.  19,  contract  made  in  Illinois  for  purchase 
of  cattle  then  in  Montana,  to  bcj  there  delivered,  is  governed,  as  to  dami^es 
for  its  breach,  by  law  of  Montana;  Mutual  life  Ins.  Co.  v.  Hill,  97  Fed. 
267,  holding  insurance  policy  of  New  York  company  applied  for  and  issued 
from  office  in  Washington,  and  proof  of.  death  and  payment  were  to  be 
made  in  New  York,  it  is  New  York  contract;  Keatley  v.  Grand  Fraternity^ 
2  Boyee  (Del.),  517,  82  Atl.  297,  holding  that  were  in  application  for 
insurance,  false  answers  were  given,  and  under  law  of  State  where  con- 
tract was  made,  forfeiture  of  policy  depended  upon  the  materiality  of  such 
answers,  question  of  materiality  was  for  jury;  Cable  v.  McElhoe,  58  Ind. 
App.  650,  108  N.  E.  795,  holding  that  chattel  mortgage,  if  valid  in  State 
where  executed,  is  valid  in  State  to  which  chattels  removed;  Johnson  v. 
New  York  Life  Ins.  Co.,  109  Iowa,  709,  78  N.  W.  906,  holding  life  insur- 
ance policy  issued  in  New  York  by  corporation  thereof  is  a  contract  of 
snch  State,  where  application  provides  it  is  to  be  construed  under  the 
laws  of  said  State;  Midland  etc.  Co.  v.  Solomon,  71  Kan.  187,  79  Pac. 
1078,  bond  and  mortgage  on  land  here,  governed  by  it^  terms  by  Colorado 
laws,  is  enforceable  here,  though  interest  would  be  higher  than  allowed 
by  local  laws;  Mayer  v.  Roche,  77  N.  J.  L.  682,  26  L.  R.  K.  (N.  8.)  766, 
75  Atl.  236,  where  note  was  dated  and  payable  iQ  New  Ybrk,  defendant, 
married  woman,  and  resident  of  New  Jersey,  who  signed,  was  resjKinsible, 
it  not  api)earing  where  it  was  delivered  to  payee;  Lamar  v.  Micou,  114 
U.  S.  220,  29  L.  Ed.  94,  5  Sup.  Ct.  858,  holding  guardian  appointed  by 
court  of  State,  not  ward's  domicile,  is  governed,  in  accounting  for  his 
investments,  by  law  of  the  ward's  domicile^  Pritchard  ¥.  Norton,  106 
U.  S.  136,  27  L.  Ed.  108,  1  Sup.  Ct.  112,  applying  rule  in  construing  sure- 
ties' appeal  bond;  Watts  v.  Camors,  115  U.  S.  362,  29  L.  Ed.  409,  6  Sup. 
Ct.  95,  construing  clause  of  charter-party  in  accordance  with  principles 
of  admiralty  law,  because  contract  made  with  reference  to  it  and  not 
to  a  State  law;  Coghlan  v.  Railroad  Co.,  142  U.  S.  109,  35  L.  Ed.  954, 
12  Sup.  Ct.  152,  holding  contract  made  in  South  Carolina  to  be  performed 
in  England  is  governed  by  English  law;  Insurance  Co.  v.  Robison,  54  Fed. 
582,  where  insiirance  policy  applied  for  in  Iowa,  issued  in  New  Jersey, 
delivered  in  Iowa,  where  premium  paid  and  policy  to  take  effect,  held  the 
laws  of  Iowa  govern;  Insurance  Co.  v.  Trust  Co.,  72  Fed.  418,  37  U.  S. 
App.  692,  38  L.  R.  A.  55,  insurance  policy  providing  Pennsylvania  shall 
be  place  of  contract  is  governed  by  laws  of  Pennsylvania,  though  insured 
resided  elsewhere;  Equitable  Assur.  Soe.  v.  Nixon,  81  Fed.  799,  48  U.  S. 
App.  487,  where  insurance  policy  applied  for  in  Washington  Territory 
in  New  York  company  was  held  governed  by  New  York  law;  Union  etc. 
Ins.  Co.  V.  Pollard,  94  Va.  151,  64  Am.  St.  Rep.  717,  36  L.  R.  A.  272,  26 
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S.  E.  422,  stipulation  in  insurance  policy  fixing  Ohio  as  place  o£  making, 
fixes  laws  of  Ohio  as  those  with  reference  to  which  it  was  made. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  B.  A.  87. 

What  cannot  be  done  directly  from  defect  of  power  cannot  be  done* 
indirectly. 

Approved  in  Ex  parte  Miller,  129  Ala.  137,  30  South.  613,  holding 
injunction  preventing  defendants  from  proceeding  with  ejectment  suit  is 
violated  hy  proceeding  to  judgment  after  injunction  is  granted  and^  before 
bond  is  filed,  when  writ  of  possession  is  served  after  bond  filed;  Insur- 
ance Co.  V.  Doyle,  6  Biss.  465,  Fed.  Cas.  6160,  holding  where  Wisconsin 
statute  that  nonresident  corporation  should  not  remove  causes  to  Fed- 
eral court,  held  unconstitutional,  as  statute  providing  for  revoking  license 
of  such  corporation  applying  for  i^ch  removal  also  unconstitutional;  Ex 
parte  Bibb,  44  Ala.  155,  holding  legislature  not  having  power  to  make 
Circuit  Courts  eould  not  ratify  judgment  of  illegal  Circuit  Court. 

The  Supreme  Court  will  not  consider  the  constitutionality  of  a  State  law 
where  not  necessary  for  determination  of  case. 

Cited  in  dissenting  opinion  in  Broson  v.  Kinzie,  1  How.  324,  11  L.  Ed. 
148,  arguing  that  a  State  law  prescribing  procedure  on  sale  of  mortgaged 
premises  under  decree,  never  having  been  adopted  by  Federal  court,  was 
not  before  Supreme  Court  for  consideration;  Cook  v.  Gray,  2  Houst. 
470,  81  Am.  Dejp.  189,  refusing  to  regard  certain  decisions  as  authority  for 
a  doctrine  claimed  to  have  been  enunciated  therein  upon  constitutionality 
of  laws  not  before  court  for  construction;  Baker  v.  Biddle,  1  Bald.  406, 
Fed.  Cas.  764,  to  point  that  jurisdiction  of  Federal  courts  is  limited. 

Miscellaneous.  Cited  in  Patton  v.  Brady,  Exrx.,  184  U.  S.  620,  46  L.  Ed. 
719,  22  Sup.  Ct.  497,  holding  necessity  of  war  revenue  provided  by  Con- 
gress cannot  be  reviewed  by  the  courts;  State  v.  Brodigan,  37  Nev.  256, 
141  Pac.  992,  holding  that  where  words  were  omitted  from  statute,  con- 
struction can  be  used  to  supply  them  where  intent  is  manifest;  Zumstein 
V.  Mullen,  67  Ohio  St.  409,  66  N.  E.  143,  holding  in  construing  Ohio  act 
of  October  22,  1902,  relating  to  organization  of  cities,  the  intention  of 
the  legislature  being  clear,  no  other  rule  of  construction  shall  be  con- 
sidered ;  Town  of  Weston  v.  Ralston,  48  W.  Va.  189,  36  S.  E.  464,  holding 
erroneous  decision  of  State  court  is  final  and  conclusive  unless  an  appeal 
is  taken  to  Federal  court ;  United  States  v.  Murphy,  82  Fed.  899,  construing 
word  "process"  in  Revised  Statutes,  section  602;  Ex  parte  Crane,  5  Pet. 
200,  8  L.  Ed.  96,  as  precedent  for  considering  jurisdictional  questions 
first.    Miscited  in  McRoberts  v.  Lyon,  79  Mich.  33,  44  N.  W.  163. 

10  Wheat.  51-66,  6  L.  Ed.  264,  UNITED  STATES  BAITK  ▼.  HilLSTEAD. 

Congress  possesses  uncontrolled  power  to  legislate  with  respect  to  f om 
and  effect  of  executions  Issued  upon  Federal  Judgments. 
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Cnted  in  Bank  y.  Thompson,  176  111.  599,  64  Am.  St  Bep.  140,  50  N.  E. 
1090,  holding  Congress  had  power  to  adopt  State  laws  relating  to  process; 
United  States  ▼.  Drennon,  Hempst.  325,  Fed.  Cas.  14,992,  holding  Con- 
gress  having  power  to  make  laws  to  carry  into  execution  Federal  court 
judgments,  government  could  proceed  under  such  laws  to  satisfy  such 
judgment  in  its  favor,  notwithstanding  provisions  of  local  probate  law; 
Ward  V.  Chamberlin,  29  Fed.  Cas.  175,  arguendo. 

State  practice  adopted  for  Federal  courts  subject  to  changes  by  rules. 

Approved  in  Hills  &  Co.  v.  Hoover,  220  U.  S.  337,  Ann.  Cas.  19120, 
562,  55  L.  Ed.  488,  31  Sup.  Ct.  402,  replevin  by  owner  of  copyright  not 
prosecuted  to  judgment,  to  enforce  forfeiture  of  infringing  copies,  pre- 
cludes subsequent  action  of  assumpsit  for  penalty;  General  Electric  Co.  v. 
Hard,  171  Fed.  986,  holding  that  judgment  on  which  no  execution  had 
issued  in  ten  years  was  presumed  to  be  paid;  Johnson  v.  Crawford,  154 
Fed.  764,  holding  that  warrant  of  arrest  against  debtor  may  issue  out 
of  Federal  court  under  Pennsylvania  statute;  King  v.  Davis,  137  Fed. 
241,  Va.  Code,  §  3566,  providing  that  no  lis  pendens  binds  bona  fide 
purchaser  of  realty  unless  memorandum  filed  in  office  of  clerk  of  court  in 
county  where  land  lies  does  not  apply  to  Federal  courts ;  Beers  v.  Haughton, 
9  Pet.  359,  360,  361,  9  L.  Ed.  157,  158,  holding  regulations  of  State  law 
as  to  bail,  and  exemption  of  party  from  imprisonment,  could  be  adopted 
by  rule  of  Federal  court  under  process  act  of  1828 ;  Ross  v.  Duval,  13  Pet. 
64,  10  L.  Ed.  60,  where  held,  if  State  statute  of  limitation  on  judgment 
be  r^arded  as  process  act,  it  was  adopted  by  process  act  of  1828,  and 
was  applicable  to  judgment  of  Federal  court  rendered  before  that  time; 
United  States  v.  Knight,  14  Pet.  314,  10  L.  Ed.  472,  holding  process  act 
of  1828  adopting  State  laws  then  in  force  respecting  process,  in  Maine 
extended  to  imprisoned  debtor  the  privilege  of  jail  limits;  McCracken  v. 
Hayward,  2  How.  614,  616,  11  L.  Ed.  400,  401,  holding  Federal  court 
could,  under  process  act  of  1828,  adopt,  by  rule,  process  pointed  out  by 
State  law,  but  where  such  a  rule  did  not  conform  thereto,  it  was  void; 
Ward  V.  Chamberlain,  2  Black,  440,  17  L.  Ed.  825,  holding  that  process 
act  of  1828  adopted  State  laws  rendering  decrees  of  Federal  courts,  in 
equity  suits  for  payment  of  money,  liens  on  real  estate;  Ex  parte  Boyd, 
105  U.  S.  651,  26  L.  Ed.  1202,  holding,  where  party  recovers  judgment 
in  common-law  cause  in  Federal  court  in  New  York,  he  is  entitled  to 
remedy  provided  by  State  law  to  execute  his  judgment,  such  remedy 
having  been  secured  to  him  by  United  States  Revised  Statutes,  §  916 ;  Fink 
V.  O'NeU,  106  U.  S.  276,  278,  27  L.  Ed.  198,  1  Sup.  Ct.  328,  holding  Revised 
Statutes,  section  916,  adopted  Wisconsin  law  of  exemptions  existing  at 
time  of  its  enaction;  Hudson  v.  Parker,  156  U.  S.  281,  89  L.  Ed.  425,  15 
Sup.  Ct.  452,  sustaining  authority  of  Supreme  Court  to  make  rules  for 
Federal  courts;  Steam  Co.  v.  Sears,  20  Blatchf.  28,  30,  9  Fed.  11,  12,  13, 
holding  Federal  court  could  adopt  equity  rule  providing  that  State  law 
govern  liens  created  by  attachment;  Steam  Co.  v.  Jones,  21  Blatchf.  150, 
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13  Fed.  577,  holding  that  Federal  court  6ould  adopt  Equity  rale  providing 
that  State  law  govern  lien  created  by  attachment ;  United  States  v.  Sturgis, 

14  Fed.  812,  holding,  under  sections  of  United  States  Revised  Statutes 
governing  forms  and  modes  of  proceedings  in  common-law  suits  and  rule 
of  court  adopting  State  procedure,  United  States  District  Court  had  power 
to  suspend  lien  of  judgment  pending  appeal;  United  States  v.  Arnold,  69 
Fed.  991,  34  U.  S.  App.  177,  holding  writ  of  ca.  sa.  authorized  in  Fed- 
eral courts  by  section  14  of  judiciary  act  of  1789,  and  Revised  Statutes, 
section  716,  and  not  affected  by  Illinois  statute  of  1893,  limiting  its  use; 
Koning  v.  Bayard,  2  Paine,  257,  Fed.  Cas.  7924,  holding  New  York  law. 
regulating  liens  of  judgments,  in  force,  in  1789,  applied  to  Federal  court 
there;  United  States  v.  Conway,  Hempst.  313,  Fed.  Cas.  14,849,  holding 
-State  law  regulating  sale  of  property  on  execution  was  constitutional  and 
properly  adopted  by  Federal  court;  Springer  v.  Foster,  1  Story,  602,  Fed. 
Cas.  ,13,265,  holding  Massachusetts  insolvent  law  of  1838  did  not  dissolve 
an  attachment  issued  from  Federal  court;  Springer  v.  Foster,  2  Story, 
387,  Fed.  Cas.  13,266,  holding  Massachusetts  law,  passed  subsequent  to 
Federal  process  acts,  and  not  adopted  by  rule  of  court,  could  not  operate 
to  dissolve  attachment  issued  from  Federal  court ;  United  States  v.  Knight, 
3  Sumn.  369,  Fed.  Cas.  15,539,  holding  act  of  1800,  respecting  imprisoned 
debtors,  adopted  only  the  State  laws  then  in  force  on  the  subject; 
s.  c,  p.  3?5,  holding  process  act  of  1828  adopted  State  laws  relating  to 
allowance  of  jail  liberties  to  prisoners  under  process  from  Federal  courts ; 
Picquet  v.  Swan,  5  Mason,  38,  Fed.  Cas.  11,134,  holding  State  law  relating 
to  process  which  had  been  for  a  long  time  conformed  to  by  Federal  court, 
though  never  formally  adopted  by  rule,  had  been  adopted  in  all  respects 
as  to  which  it  was  applicable;  Hall  v.  Perott,  1  Bald.  126,  Fed.  Cas.  5942, 
holding  Pennsylvania  law  relating  to  juries,  passed  in  1805,  not  applicable 
to  Federal  courts;  In  re  Freeman,  2  Curt.  495^  Fed.  Cas.  5083,  holding 
act  of  Congress  of  1841  did  not  adopt  prospective  legislation  of  Massa- 
chusetts restricting  and  modifying  imprisonment  for  debt;  Gaines  v. 
Travis,  Abb.  Adm.  429,  Fed.  Cas.  51,180,  holding  State  legislation,  subse- 
quent to  process  acts,  respecting  imprisonment  for  debt,  has  no  appli- 
cation to  admiralty  courts;  Feidler  v.  Carpenter,  2  Wood.  &  M.  214, 
Fed.  Cas.  4759,  where  Federal  court  in  Massachusetts  conformed  to  prac- 
tice, in  respect  to  pleading,,  which  existed  in  State  in  1789;  Dobbin  v. 
Alleghany,  7  Fed.  Cas.  780,  holding  Circuit  Court  rule  adopting  State  law 
as  part  only  of  final  process,  valid ;  Oelrich  v.  Pittsburgh,  18  Fed.  Cas.  599, 
holding  State  act  exempting  stock  owned  by  municipal  corporation  from 
execution,  passed  after  process  act  of  1828,  not  applicable  to  Federal  courts ; 
Ex  parte  Hull,  12  Fed.  Cas.  853,  854,  holding  Federal  bankrupt  act  appli- 
cable to  debts  contracted  prior  to  its  passage;  Beck  v.  Burnett,  22  Ala. 
823,  holding  State  redemption  law  inapplicable  to  Federal  courts  where 
not  adopted  for  them  by  court  rule  or  Congress;  Simpson  v.  Niles,  1  Ind. 
204,  applying  State  process  laws  as  to  judgment  liens  as  they  stood  at 
date  of  process  act  of  1828,  to  Federal  court;  Howe  v.  Freeman,  14  Gray, 
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578,  holding  State  process  laws,  subsequent  to  process  act,  had  no  appli- 
cation to  pi:ocesses  of  Federal  court;  Kennerly  v.  Shepley,  15  Mo.  650, 
57  Am.  Dec  222,  sustaining  validity  of  United  States  marshal's  execution 
sale,  against  objection  that  it  did  not  conform  to  State  law  regulating 
execution  sales,  when  made  in  Missouri  before  1828,  when  the  court  had 
adopted  no  rules;  Woodley  v.  Gilliam,  67  N.  C.  239,  holding  sale  by 
United  States  marshal  .under  execution  from  Federal  court,  according 
to  State  practice,  as  it  was  in.  1789,  gave  title  to. vendee,  and  subsequent 
sale  by  sheriff  under  State  court  execution  issued  after  that  from  Fed- 
eral cpurt,  void;  Sellers  v.  Corwin,  5  Ohio,  406,  24  Am.  Dec.  306,  holding 
State  execution  laws  adopted  by  rule  of  Federal  court;  Wood  v.  Funk, 
7  Ohio,  197,  holding  discharge  under  Ohio  insolvent  law,  in  force  when 
process  act  of  1828  adopted,  operated  to  discharge  prisoner  under  process 
from  Federal  court;  Hepburn  v.  Kerr,  9  Humph.  729,  51  Am.  Dec.  687, 
holding  lands  sold  under  process  of  Federal  court  after  1828^  subject  to 
State  redemption  law  of  1820;  Thompson  v.  Avery,  11  Utah,  233,  39  Pac. 
835,  holding  judgments  of  Federal  courts  in  the  territory  were  liens 
on  real  estate  when  so  by  the  laws  of  the  territory;  Van  Hook  v.  Pendle- 
ton, 2  Blatchf.  88,  Fed.  Gas.  16,852,  and  Towne  v.  Smith,  1  Wood.  &  M. 
132,  Fed.  Cas.  14,115,  Bains  v.  Schooner,  1  Bald.  563,  564,  Fed.  Gas.  756, 
arguendo. 

Distinguished  in  Beers  ▼.  Haughton,  9  Pet.  368,  372,  9  L.  Ed.  160,  168, 
dissenting  opinion,  contending  Federal  courts  could  not  adopt  by  rule 
State  law  arresting  or  restraining  process;  Tonley  v.  Lavender,  27  Ark. 
262,  holding  litigant  who  obtained  judgment  in  Federal  courts  against  an 
administrator  in  his  fiduciary  capacity,  could  not  proceed  directly  against 
estate,  but  was  remitted  to  the  State  Probate  Gourt  for  payment;  Moore 
V.  Allen,  7  J.  J.  Marsh.  657,  holding  act  of  1800,  conforming  to  State 
laws  respecting  imprisoned  debtors,  adopted  future  legislation  of  the 
States  on  the  subject;  Adler  v.  Gole,  12  Wis.  207,  holding  process  acts  did 
not  apply  to  Federal  courts  in  Wisconsin,  whose  power  to  adopt  rules 
was  given  by  act  admitting  Wisconsin  to  the  Union ;  Hardemann  v.  Downer, 
39  6a.  428,  in  argument  upon  question  of  constitutionality  of  retroactive 
exemption  law;  Planters'  Bank  v.  Sharp,  6  How.  330,  12  L.  Ed.  459,  in 
argument  upon  constitutionality  of  retroactive  exemption  law;  Boyle  v. 
Zacharie,  6  Pet.  659,  B  L.  Ed.  536,  holding  certain  State  law  as  to  injunc- 
tion was  peculiar  municipal  regulation  not  adopted  by  process  acts; 
CarroU  v.  Watkins,  1  Abb.  (U.  S.)  480,  Fed.  Gas.  2457,  and  United  States 
▼.  Humphreys,  3  Hughes,  204,  Fed.  Gas.  15,422,  holding  State  law  requir- 
ing recording  of  judgments  in  order  for  them  to  become  liens  on  real 
estate  not  applicable  to  judgment  of  Federal  court,  being  peculiar  munici- 
pal regulation  requiring  agency  of  State  officer;  Darst  v.  Duncan,  6  Fed. 
Cas.  1195,  and  Duncan  v.  Klinefelter,  5  Watts,  143,  80  Am.  Dec.  297, 
holding  State  court  judge  had  no  authority  to  release  debtor  imprisoned 
ander  process  from  Federal  court. 
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Modified  in  McNntt  v.  Bland,  2  How.  17,  11  L.  Ed.  162|  holding  process 
acts  did  not  adopt  3tate,laws  peculiarly  applicable  to  State  courts  and 
officers,  and,  therefore,  debtor  imprisoned  under  process  from  Federal- 
courts  could  not  be  discharged  by  State  judge,  under  such  law;  Fordyce 
V.  Beecher,  2  Tex.  Civ.  App.  33,  21  S.  W.  180,  holding  State  law,  by  its 
terms  peculiarly  applicable  to  State  courts,  does  not  apply  to  receivers 
appointed  by  Federal  courts. 

Words  "principles  and  usages  of  law/'  In  fourteenth  section  of  Judiciary 
act,  Include  local  State  laws,  and  do  not  restrict  to  common  law. 

Cited  in  Grantland  v.  Memphis,  12  Fed.  288,  to  point  that  Revised 
Statutes,  section  716,  permit  the  Federal  courts  to  issue  writs  of  scire 
facias,  according  to  usages  of  State  law;  Adler  v.  Cole,  12  Wis.  211, 
arguing  that  attachment  could  be  issued  from  Federal  court  in  common- 
law  action  according  to  State  laws. 

Denied  in  dissenting  opinion  in  Ex  parte  Crane,  5  Pet.  210,  8  L.  Ed. 
100,  majority  holding,  power  to  issue  mandamus  granted  to  Supreme  Court 

thereby. 

■ 

Power  conferred  on  United  States  courts  to  alter  processes  i^id  modes  of 
proceeding  not  delegation  of  legislative  power. 

Approved  in  Blair  v.  Ostrander,  109  Iowa,  206,  77  Am.  St.  Rep.  633, 
60  N.  W.  330,  holding  though  Acts  Iowa  1878,  c.  129,  §  2,  requiring  filing 
of  Federal  court  judgments  to  make  them  liens  was  invalid  when  passed,  '^ 
it  was  made  effectual  by  Acts  Congress  1888,  c.  729;  dissenting  opinion 
in  Ex  parte  Francis,  72  Tex.  Cr.  351,  165  S.  W.  172,  majority  holding  that 
where  prohibitory  statute  was  dependent  on  election,  such  fact  did  not 
make  it  unconstitutional;  White  v.  Toledo  etc.  R.  R.  Co.,  79  Fed.  135, 
51  U.  S.  App.  59^  upholding  grant  to  Supreme  Court  of  power  to  pre- 
scribe forms  and  modes  of  obtaining  evidence;  Ex  parte  Hill,  38  Ala.  451, 
holding  Confederate  Congress  could  delegate  to  its  officers  exclusive 
authority  to  decide  upon  eligibility  for  military  service;  dissenting  opinion 
in  Coleman  v.  Newby,  7  Kan.  88,  arguing  that  legislature  could  not  dele- 
gate to  State  Supreme  Court  authority  to  adopt  rule  prescribing  method 
of  appeal;  Moore  v.  Allen,  7  J.  J.  Marsh.  655,  dissenting  opinion,  to  effect 
that  adoption  by  act  of  Congress  of  1800,  of  prospective  State  legislation 
on  subject  of  prison  bounds,  not  a  delegation  of  legislative  power;  In  re- 
Griner,  16  Wis.  437,  holding  act  of  Congress  giving  President  power  to 
n^ake  rules  and  regulations  for  calling  out  militia  not  a  delegation  of 
legislative  power;  Ward  v.  Chamberlin,  29  Fed.  Cas.  178,  sustaining 
grant  to  Supreme  Court  by  act  of  Congress  of  authority  to  regulate 
process  of  Federal  courts. 

lK)ngy  practical  construction  of  statute  should  be  given  great  weight  by 
court  construing  it. 

Approved  in  State  v.  Carter,  174  Ala.  279,  56  South.  979,  holding  in 
quo  warranto  proceedings  against  justice  of  peace,  court  should  regard 
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contemporaneous  construction  of  Constitution;  Hill  v.  Tohill,  225  III. 
393,  8  Ann.  Oan.  428,  80  N.  E.  256,  holding  law  held  valid  for  fifty  years 
constitutional;  Higgins  v.  Brown,  1  Okl.  Cr.  48,  94  Pac.  709,  upholding 
sections  16  and  20  of  enabling  act  with  reference  to  transfer  of  causes; 
State  y.  Nashville  Baseball  Club,  127  Tenn.  304,  Ann  Oas.  1914B,  1243, 
154  S.  W.  1154,  and  Higgins  v.  Brown,  20  Okl.  371,  94  Pac.  709,  both 
holding  where  particular  construction  of  statute  has  been  long  acquiesced  in 
and  accepted  as  correct,  presumption  exists  that  such  construction  was 
correct;  Talcott  v.  Pine  Grove,  1  Flipp.  156,  Fed.  Cas.  13,735,  construing 
statute  authorizing  bond  issue  in  accordance  with  |»'actical  legislative  and 
departmental  action  thereon;  People  v.  Thompson,  155  111.  485,  40  N.  E. 
317,  holding  constitutional  an  apportionment  of  senatorial  districts  by 
l^slature  under  this  rule;  Clark  v.  Mowyer,  5  Mich.  468,  construing  pro- 
vision of  tax  laws  in  accordance  with  practical  construction  long  given 
it  by  auditors  general;  McPherson  v.  Secretary  of  State,  92  Mich.  383, 
31  Am.  St  Rep.  591,  16  L.  R.  A.  478,  52  N.  W.  471,  sustaining  law  for 
electing  presidential  electors  by  districts,  because  contemporaneous  con- 
struction of  Federal  Constitution  permitted  such  a  law;  Bridges  v.  Shall- 
erossy  6  W.  Va.  576,  upholding  validity  of  an  act  of  legislature  on  ground 
of  contemporaneous  practical  construction  of  State  Constitution  permit- 
ting such  legislation;  Railway  Co.  v.  Miller,  19  W.  Va.  421,  holding  court 
should  regard  contemporaneous  practical  construction  of  Constitution  in 
deciding  upon  constitutionality  of  law  exempting  a  corporation  from  tax- 
ation under  conditions ;  Railway  Co.  v.  Mills,  85  Mich.  647,  48  N.  W.  1009, 
holding  constitutional  statute  giving  authority  to  municipalities  to  permit 
construction  of  street  railways. 

ProviBlon  of  judiciary  act,  adopting  local  law  as  nUe  of  decision,  does  not 
apply  to  the  local  law  of  procedure. 

Cited  in  United  States  v.  EcKford,  6  Wall.  490,  18  L.  Ed.  922,  holding 
New  York  statute  as  to  setoff  does  not  apply  to  suit  brought  by  govern- 
ment in  Federal  court;  Beck  v.  Burnett,  22  Ala.  825,  holding  State  re- 
demption law  not  binding  on  Federal  courts;  Thompson  v.  Phillips,  1 
Bald.  275,  Fed.  Cas.  13,974,  holding  State  law  limiting  lien  of  judgment 
to  be  a  rule  of  property,  and  adopted  for  Federal  courts;  In  re  Metzger, 
17  Fed.  Cas.  236,  holding  New  York  statute  regulating  procedure  in  extra- 
dition cases  not  applicable  to  Federal  courts. 

Jurisdiction  of  court  over  cause  does  not  terminate  with  Judgment,  but 
conttnnes  until  its  satisfaction. 

Approved  in  Leathe  v.  Thomas,  97  Fed.  139,  holding  under  Rev.  Stats., 
§  720,  Federal  court  will  not  enjoin  sheriff  from  proceeding  under  execu- 
tion issued  out  of  State  court;  United  States  v.  Lesnet,  9  N.  M.  275,^50 
Pac.  322,  holding  under  N.  M.  Laws  1891,  p.  123,  §  5,  providing  for  appeals, 
an  appeal  does  not  lie  from  a  judgment  assigning  to  intervener,  a  home- 
stead from  lands  sold  on  execution;  dissenting  opinion  in  State  ex  reL  v. 
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Bmith,  158  Ind.  562,  see  63  N.  E.  25,  64  N.  £.  18,  majority  holding  pto- 
visions  of  Acts  1889,  p.  422,  §  1,  pTOviding  for  deductions  on  account  of 
mortgage  is  not  an  exemption ;  Riggs  v.  Johnson  Co.,  6  Wall.  104,  18  L.  Ed. 
776,  holding  Federal  court  might  mandamus  a  county  to  levy  taxes  to 
satisfy  Federal  judgment ;  Darst  v.  Duncan,  6  Fed.  Gas.  1198,  holding  pro- 
ceedings in  suit  ended  upon  execution  of  final  process  and  State  court 
had  no  authority  thereafter  to  release  prisoner  under  State  insolvent  law ; 
United  States  v.  Drennen,  Hempst.  325,  Fed.  Gas.  14,992,  holding  that 
United  States  having  right  to  sue  estates  of  decedents  in  Federal  courts, 
court  could  proceed  to  execute  judgment  in  its  favor  in  spite  of  restric- 
tions  of  State  probate  law;  Ex  parte  Holman,  28  Iowa,  104,  106,  4  Am. 
Eep*  168,  169,  holding  Federal  court  could  issue  mandamus  to  compel  tax 
levy  to  satisfy  its  judgment  against  a  county,  and  State  court  could  not 
interfere;  Friedman  v.  Israel,  26  Fed.  805,  holding  that  when  case  was 
rightfully  removed  from  State  to  Federal  court,  latter  had  authority  to 
order  inarshal  to  take  property  attached,  by  former  court,  from  sheriff; 
United  States  v.  Lesnet  (N.  M.),  50  Pac.  322,  holding  judgment  on  an 
intervention  to  save  a  homestead  from  execution  sale,  merely  supplemental 
to  the  action  out  of  which  execution  grew. 

The  Supreme  Court  does  not  consider  the  constitutionality  of  law  where 
not  necessary  for  determination  of  case. 

Gited  i]^  dissenting  opinion  in  Bronson  v.  Kinzie,  1  How.  324,  11  L.  Ed. 
148,  aiguing  that  a  State  law  prescribing  procedure  on  sale  of  mortgaged 
premises  under  decree,  never  having  been  adopted  by  Federal  court, 
was  not  before  Supreme  Gourt  for  construction ;  McGracken  v.  Hayward, 
2  How.  617, 11  L.  Ed.  401,  arguing  constitutionality  of  State  law  regulating 
procedure  on  sales  under  execution,  never  adopted  by  Federal  court,  was 
not  a  question  for  the  decision  of  the  Supreme  Gourt;  dissenting  opinion 
in  Thome  v.  San  Francisco,  4  Gal.  166,  and  Gook  v.  Gray,  2  Houst.  471, 
81  Am.  Dec.  189,  refusing  to  regard  certain  decisions  of  Federal  Supreme 
Gourt  as  authority  upon*  question  of  constitutionality  of  law. 

10  Wheat.  66,  6  L.  Ed.  268,  BANK  OF  XTNITED  STATES  ▼.  JANUABT. 

Congress,  liy  process  acts  of  1788  and  1792,  adopted  wilt  of  ca.  sa.  in  all 
States  in  which  it  was  in  use  as  State  process. 

Gited  in  Moore  v.  Allen,  3  J.  J.  Marsh.  617,  holding  ca.  sa.  could  issue 
from  United  States  courts  in  Kentucky  after  its  abolition  in  Kentucky 
by  act  passed  in  1821. 

10  Wheat.  66-133,  6  L.  Ed.  268,  THE  ANTELOPE. 

Slave  trade  is  contrary  to  the  law  of  nature. 

Gited  in  Osbom  v.  Nicholson,  1  Dill,  224,  Fed.  Gas.  10,595,  reversed 
in  13  Wall.  657,  20  L.  Ed.  694»  in  argument,  that  no  recovery  can  be 
h^d  on  promissoiy  note  given  in  Arkansas,  before  secession,  for  price 


2ff!  THE  ANTELOPE.  10  Wheat.  06-133 

of  slave;  dissenting  opinion  in  McElvain  v.  Mudd,  44^  Ala.  73,  in  argament 
against  recovery  on  promissory  note  given  in  1864,  for  price  of  slaves, 
and  in  favor  of  validity  of  ordinance  of  constitutional  convention  making 
slave  contracts  void;  Commonwealth  v.  Ames,  18  Pick.  211,  where  court 
refused  to  return  to  her  owner  slave  voluntarily  hrought  into  Massa- 
chusetts;- Jackson  v.  Phillips,  14  Allen,  564,  in  discussion  sustaining  be- 
quests for  benefit  of  fugitive  slaves,  and  applying  same  to  benefit  of 
freedmen  after  abolition  of  slavery.  See  also  Sims'  Case,  7  Cush.  314, 
315,  note  to  decision. 

Governments  aboUBhlng  slave  trade  are  bound  to  recognize  its  existence, 
and  rights  growing  out  of  it,  of  citizens  of  countries  where  it  is  not  prohibited. 

Cited  in  Osbom  v.  Nicholson,  13  Wall.  657,  661,  20  L.  Ed.  694,  695,  hold- 
ing recovery  could  be  had  upon  promissory  note  given  in  Arkansas  for 
purchase  of  slave  before  secession;  Dole  v.  Insurance  Co.,  2  Cliff.  419, 
421,  Fed.  Cas.  3966,  applying  principle  by  analogy  in  holding  that  de- 
struction of  American  vessel  by  Confederate  cruiser  was  not  an  act 
of  piracy,  under  international  law;  Neal  v.  Farmer,  9  Ga.  569,  holding 
fact  of  Great  Britain  having  consented  to  legality  of  slave  trade,  did  not 
make  African  slavery  an  English  institution  to  which  rules  of  common 
law  were  applicable;  Commonwealth  v.  Aves,  18  Pick.  211,  to  effect  that 
Massachusetts  courts  should  respect  rights  of  citizens  of  other  States, 
growing  out  of  legal  existence  of  slavery  therein,  so  far  as  they  could  be 
respected  under  Massachusetts  law;  Sims'  Case,  7  Cush.  314,  315,  to  point 
that  courts  of  State  where  slavery  is  not  recognized,  should  recognize  its 
l^al  existence  ip  other  States  and  respect  the  rights 'growing  out  of  the 
institution  in  such  States;  King  v.  Sarria,  69  N.  T.  32,  24  Am.  Rep.  133, 
where,  in  suit  in  New  York  against  special  partner  in  limited  partnership 
in  Cuba,  the  contract  of  partnership  was  construed  according  to  Spanish 
law. 

Denied  in  Osbom  v.  Nicholson,  1  Dill.  224,  Fed.  Cas.  10,595,  overruled 
in  13  Wall.  657,  20  Xi.  Ed.  694,  in  argument  that  no  recovery  can  be  had 
on  note  given  before  secession  for  price  of  clave;  dissenting  opinion  in 
McElvain  v.  Mudd,  44  Ala.  73,  in  argument  against  recovery  on  prom- 
issory note,  g^ven  in  1864,  for  purchase  price  of  slaves. 

The  courts  of  one  country  cannot  execute  the  penal  laws  of  another. 
Approved  in  Schick  v.  United  States,.  195  U.  S.  76,  49  L.  Ed.  105,  24 
Sap.  Ct.  826,  State  v.  Warner,  197  Mo.  668,  94  S.  W.  964,  and  Casey  v. 
St.  Louis  Transit  Co.,  116  Mo.  App.  268,  91  S.  W.  431,  all  arguendo;  Carey 
v.  Schmeltz,  221  Mo.  136,  119  S.  W.  947,  holding  that  where  action  was 
based  on  penal  statute  of  sister  State,  appellate  court  had  no  jurisdiction ; 
Mohr  V.  Sands,  44  Okl.  339,  133  Pac.  241,  holding  courts  will  not  enforce 
penalty  prescribed  by  laws  of  another  State  providing  for  triple  damages 
aguinst  attorney  guilty  of  fraud  and  deceit;  Wisconsin  v.  Insurance  Co., 
127  U.  S.  290,  32  L.  Ed.  243,  8  Sup.  Ct.  1374,  denying  Federal  Supreme 
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Court's  jurisdiction  of  suit  brought  by  State  on  its  domestic  judgment  for 
a  State  penalty  against  citizen  of  another  State;  In  re  Ladd,  74  Fed.  40, 
holding  penal  law  of  Nebraska,  prohibiting  sale  of  liquors,  did  not  extend 
to,  and  was  not  enforceable  in  military  reservation  which  had  been  ceded 
to  the  United  States;  Indiana  v.  Oil  Co.,  86  Fed.  873,  denying  jurisdic- 
tion of  Federal  court  because  suit  brought  to  enforce  penal  statute  of  In- 
diana ;  State  v.  Kirkpatrick,  32  Ark.  120,  holding  State  court  had  no  juris- 
diction to  punish  for  perjury,  one  who  had  made  false  oath  in  violation 
of  act  of  Congress;  Succession  of  Hernandez,  46  La.  Ann.  991,  24  L.  R.  A. 
842,  15  South.  469,  holding  law  prohibiting  marriage  of  persons  divorced 
for  adultery,  penal,  and  has  no  extraterritorial  effect;  State  v.  Underwood, 
49.  Me.  189,  dissenting  opinion,  arguing  court  had  no  jurisdiction  to  convict 
prisoner  of  larceny  committed  in  New  Brunswick,  because  portion  of  the 
goods  brought  to  Maine;  Voorhies  v.  Frisbie,  25  Mich.  479,  12  Ajn.  Rep. 
293,  denying  jurisdiction  of  State  court  of  suit  by  assignee  to  set  aside 
fraudulent  conveyance  under  Federal  bankrupt  act,  because  the  law  was 
in  the  nature  of  a  penal  enactment;  State  v.  Barnett,  83  N.  C.  616,  deny- 
ing jurisdiction  of  court  to  punish  crime  of  bigamy  committed  in  Tennes-  . 
see ;  State  v.  Hall,  114  N.  C.  911,  41  Am.  St.  Rep.  822,  28  L.  R.  A.  59,  19 
S.  E.  602,  denying  jurisdiction  of  North  Carolina  courts  of  murder  com- 
mitted by  persons  in  North  Carolina  shooting  across  State  line  and  killing 
man  in  Tennessee. 

Distinguished  in  Strait  v.  Yazoo  etc.  R.  Co.,  209  Fed.  161,  49  L.  R.  A. 
(N.  S.)  1070,  126  C.  C.  A.  105,  holding  provision  in  Mississippi  crossing 
statute  for  recovery  of  specified  sum  by  county  for  violation  of  act  was 
enforceable  in  another  State;  Interstate  Savings  etc.  Co.  v.  Wyatt,  27 
Colo.  App.  218,  220,  147  Pac.  446,  446,  holding  that  suit  upon  judgment 
of  sister  State  for  usurious  interest  founded  upon  statute,  could  be  main- 
tained, such  statute  not  being  penal;  Great  Western  Mach.  Co.  v.  Smith, 
87  Kan.  333,  Ann.  Gas.  1918E,  243,  41  L.  R.  A.  (N.  S.)  379,  124  Pac.  415, 
holding  that  as  statute  of  sister  State  was  not  entirely  penal  and  suit  was 
brought  for  debt,  plaintiff  could  recover;  Kilton  v.  Providence  Tool  Co., 
22  R.  I.  614,  48  Atl.  1041,  holding  action  to  enforce  stockholders'  liability 
for  debts  of  corporation,  under  Gen.  Laws  R.  I.,  1896,  c.  180,  §  22,  is  not 
to  enforce  penalty;  Flash  v.  Connecticut,  109  U.  S.  377,  27  L.  Ed.  969, 
3  Sup.  Ct.  266,  holding  individual  liability  of  stockholders  under  a  New 
York  law  not  penalty,  and  enforceable  in  another  State;  Texas  etc.  Ry. 
Co.  V.  Cox,  145  U.  S.  604,  36  L.  Ed.  833,  12  Sup.  Ct.  908,  where  Federal 
court  sitting  in  Texas  entertained  jurisdiction  of  suit  for  damages  for  in- 
j,ury  inflicted  in  Louisiana  under  Louisiana  law;  to  the  same  effect  also 
is  Law  V.  Western  Ry.  of  Ala.,  91  Fed.  819;  Huntington  v.  Attrill,  146 
U.  S.  666,  36  L.  Ed.  1127,  13  Sup.  Ct.  227,  holding  New  York  statute  mak- 
ing officers  of  a  corporation  who  sign  and  record  false  certificate  of  the 
amount  of  its  capital  stock,  liable  for  its  debts,  not  pcual;  Railroad  Co. 
V.  Babcock,  154  U.  S.  198,  38  L.  Ed.  961, 14  Sup.  Ct.  981,  holding  adminis- 
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trator  could  reeover  damages  in  Minnesota  lor  death  of  his  deceased  in 
Montana,  and  Montana  laws  would  govern;  Tinker  v.  Van  Dyke,  1  Flipp. 
528,  Fed.  Cas.  14|058,  holding  certain  clauses  of  bankrupt  act  not  penal; 
dissenting  opinion  in  Attrill  v.  Quntington,  70  Md.  200,  14  Am.  St.  Rep. 
350,  16  Atl.  654,  arguing  that  New  York  statute  making  officers  of  a  cor- 
poration, who  sign  and  record  false  certificate  of  amount,  of  its  capital 
stock,  liable  for  its  debts,  not  penal  within  meaning  of  rule;  Nelson  v. 
C.  &  O.  Ry.  Co.,  88  Va.  974,  15  L.  R.  A.  586,  14  S.  E.  838,  holding  damages 
recoverable  in  Virginii^  for  killing  deceased  in  West  Virginia,  according 
to  West  Virginia  law.  See  also  Railroad  Co.  v.  Mase,  63  Fed.  116,  27 
U.  S.  App.  238,  Railroad  v.  IhlMiberg,  75  Fed.  879,  43  U.  S.  App.  726, 
34  ^  R.  A.  398,  and  Myers  v.  Railroad,  69  Minn.  478,  65  Am.  St.  Rep.  581» 
72  N.  W.  695,  neglecting  to  note  distinction,  holding  recovery  could  be 
had  in- one  State  fbr  injuries  inflicted  in  another,  and  laws  of  latter  would 
govern. 

Action  in  one  State  to  enforce  cause  of  action  created  by  statute  of 
another  State.    Note,  14  Am.  St.  Rep.  351. 

Territorial  extent  of  criminal  jurisdiction.    Note,  76  Am.  Dec.  673. 

Burden  of  proof,  is  on  claimant  to  slaves  on  board  captured  vessel,  to  show 
ttUe  In  himself. 

Cited  in  Gedney  v.  L'Amistad,  10  Fed.  Cas.  148,  151/  where  negroes 
foand  on  vessel  seized  off  coast  of  Long  Island,  held  entitled  to  be  sent 
back  to  Africa,  Spanish  claimant  having  failed  to  prove  title  to  them. 

Distinguished  in  dissenting  opinion  in  De  Lacy  v.  Antoine,  7  Leigh,  449, 
arming  against  release  on  habeas  corpus  of  negroes  claimed  as  slaves  by 
Portuguese  consul,  who  could  show  no  evidence  upon  which  he  based  his 
claim. 

Supreme  Court  being  equally  divided  in  optoion,  the  decree  of  the  lower 
court  was  affirmed. 

Approved  in  Charlottesville  etc.  Ry.  Co.  v.  Rubin,  107  Va.  752,  60  S.  E. 
101,  right  of  divided  court  to  afiBrm  judgment  of  lower  court  rests  not  on 
statute  but  is  rule  of  necessity;  Bridge  Co.  v.  I^tewart,  3  How.  424,  11 
L.  Ed.  663,  holding  afBbrmance  of  decree  on  former  appeal,  by  divided  court, 
precluded  examination  on  subsequent  appeal  into  question  of  jurisdiction 
on  such  former  occasion;  Durant  v.  Essex  Co.,  7  Wall.  112,  19  L.  Ed.  157, 
holding  conclusive  and  binding  upon  the  parties  an  affirmance  by  divided 
court,  of  decree  of  lower  court;  Ayres  v.  Bensley,  32  Cal.  633,  holding 
equal  division  of  State  Supreme  Court  upon  motion  for  rehearing  was 
denial  of  motion ;  Kolb  v.  Swann,  68  Md4  521,  13  Atl.  380,  holding  judg- 
ment of  af&rmance  by  equally  divided  court  as  final  and  conclusive  as  if 
court  were  unanimous;  Goddard  v.  Coffin,  2  Ware,  385,  Fed.  Cas.  5490,  to 
effect  that  where  Circuit  Court  divided  in  opinion  on  motion  for  judgment, 
ao  affirmative  order  can  be  made* 
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Jurisdiction  and  powers  of  eonsulsi    Note,  45  L.  B.  A.  496. 

Dtiy  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  B.  R.  0.  907. 

Ijiiscellaneous.  Cited  in  The  Antelope,  12  Wheat.  540,  6  L.  Bd.  728, 
another  deoisipn  in  same  cause;  The  Schooner  Tilton^  5  Mason,  471,  Fed. 
.Gas.  14,054,  as  an  instance  of  court  inquiring  into  title  to  captured  prop- 
erty; Harrison  v.  Vose,  9  How.  382,  IS  L.  Ed.  183,  as  instance  of  consuls 
acting  in  behalf  of  their  countrymen. 

10  Wheat.  133-146,  6  L.  Ed.  284,  THE  PLATTSBUBa. 

It  is  Biifllclent  to  incnr  forfeiture  of  vessel  under  slave  trade  acts  if  *  any 
preparations  for  Illegal  voyage  are  made.  ' 

Cited  in  United  States  v.  Gooding,  12  Wheat.  473,  6  L.  Ed.  697,  holding 
it  not  to  be  necessary  for  conviction  that  vessel  should  be  completely 
equipped  in  an  American  port,  provided  guilty  intent  accompanied  the 
act ;  The  Slavers,  2  Wall.  380,  17  L.  Ed.  910,  holding  fact  that  cargo  and 
equipment  might  have  been  intended  for  legal  object  not  available  for 
defense  where  there  was  evidence  of  guilty  intent;  The  Wanderer,  1 
Sprague,  519,  Fed..  Cas.  17,139,  where  held  that  circumstance  that  fitment 
was  incomplete  and  no  part  of  it  exclusively  adapted  to  slave  trade  would 
not  prevent  forfeiture  where  guilty  intent  present ;  Charge  to  Grand  Jury, 
30  Fed.  Cas.  1027,  to  effect  that  forfeiture  attaches  as  soon  as  any  prepara- 
tion begun  with  intent  to  use  vessel  in  slave  trade. 

Miscellaneous.  Cited  in  The  Schooner  Tiltbn,  5  Mason,  471,  Fed.  Cas. 
14,054,  as  instance  of  case  where  court  inquired  into  true  title  to  vesseL 

10  Wheat.  146-162,  6  L.  Ed.  287,  THOMAS  v.  HABVET'S  HEIBS. 

Court  of  equity  will  adopt  period  prescribed  by  statute  of  limitations 
for  taking  appeal,  in  prescribing  time  within  which  hill  of  review  may  be  filed. 
Approved  in  Bl3rthe  Co.  v.  Hinckley,  111  Fed.  837,  following  rule ;  In  re 
Brown,  213  Fed.  702,  and  Home  St.  Ry.  Co.  v.  City  of  Lincoln,  162  Fed, 
138,  89  C.  C.  A.  133,  both  holding  that  as  bill  was  brought  after  time  to 
appeal  had  expired,  it  was  too  late;  In  re  Holmes,  142  Fed.  394,  time  within 
which  petition  for  revision  in  matter  of  law  under  bankrupt  act,  §  24b,  of 
appealable  order,  is  limited  by  time  fixed  by  bankruptcy  law  for  appeal; 
Jorgensen  v.  Young,  136  Fed.  381,  69  C;  C.  A.  222,  bill  of  reviet^  in  court 
of  equity  not  filed  until  two  years  after  entry  of  judgment  in  original  suit 
entered,  and  until  after  time  for  appeal  had  expired,  is  too  late;  Atlantic 
Trust  Co.  V.  Dana,  128  Fed.  222,  holding  where  corporation  receiver  re- 
quired by  order  of  appointment  to  defend  suits  seeking  to  establish  liens 
against  corporation's  property,  intervened  in  foreclosure  against  corpora- 
tion and  litigated  claim  of  complainant  therein  under  mortgage  to  fund 
due  corporation,  decree  is  binding  on  all  parties  to  suit  in  which  he  was 
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iqipoinied;  Cocke  ▼.  Copenhaver,  126  Fed.  147,  holding  bill  of  review  not 
for 'newly  discovered  evidence  can  only  be  maintained  for  errors  of  law 
appearing  on  face  of  record  and  must  be  filed  within  time  allowed  for 
appeal ;  Hendryx  v.  Perkins,  114  Fed.  804,  holding  no  excuse  being  shown 
after  nine  years,  neither  a  bill  to  vacate  decree  for  fraud,  nor  a  bill  of 
review,  can  be  maintained;  Copeland  v.  Bruning,  104  Fed.  170,  holding 
there  being  no  statute  fixing  the  time  within  which  bills  of  review  must  be 
filed,  Federal  courts  of  equity  will  extend  the  provision  limiting  time  to 
time  allowed  for  taking  an  appeal;  Halsted  v.  Forest  Hill  Co.,  109  Fed. 
823,  holding  Federal  court  cannot  entertain  petition  in  nature  of  bill  of 
review  which  is  filed  after  time  for  taking  an  appeal;  Reed  v.  Stanley,  97 
Fed.  522,  holding  where  party  to  suit  in  equity  in  Circuit  Court  has  no 
right  to  appeal  to  Supreme  Court,  a  bill  of  review  to  Circuit  Court  may 
be  filed  in  the  Circuit  Court  of  Appeals,  within  time  allowed  to  appeal  to 
that  court;  Steen  v.  March,  132  Cal.  618,  64  Pac.  995,  holding  court  of 
equity  will  not  entertain  bill  of  review  for  new  trial  on  expiration  of  time 
for  taking  appeal ;  Watkinson  v.  Watkinson,  68  N.  J.  Eq.  641,  642,  60  Atl. 
935,  bill  of  review  cannot  be  filed  after  lapse  of  three  years  from  final 
decree;  Williams  v.  Starkweather,  24  R.  I.  513,  53  Atl.  870,  holding  bill 
of  review  in  equity  cannot  be  maintained  when  brought  more  than  one 
year  after  entry  of  decree;  Keith  v.  Alger,  124  Fed.  35,  holding  to  maintain 
bill  of  review  party  must  show  that  new  evidence  substantially  affects  party ; 
Chamberlin  v.  Peoria  etc.  Ry.  Co.,  118  Fed.  33,  holding  where  no  certifi- 
cate of  jurisdictional  question  is  certified  by  Circuit  Court  during  term, 
as  required  by  judiciary  act  March  3,  1891,  §  5,  the  court  cannot  subse- 
quently make  certificate;  dissenting  opinion  in  Hendryx  v.  Perkins,  114 
Fed.  826,  majority  holding  bill  to  impeach  prior  decree  for  fraud  is  original 
bill  and  not  bill  of  review ;  Elmendorf  v.  Taylor,  10  Wheat.  168,  6  L.  Ed. 
294,  holding  lapse  of  twenty  years  barred  title  based  upon  elder  grant  and 
entry;  Taylor  v.  Benham,  5  How.  263,  12  L.  Ed*  145,  where  court  refused 
to  go  behind  executor's  final  account  after  lapse  of  twenty  years  and  death 
of  parties;  Boon  v.  Chiles,  10  Pet.  221,  9  L.  Ed.  404,  holding  complainant's 
equitable  right  to  have  conveyance  of  legal  title  barred  as  to  several  de- 
fendants by  lapse  of  time;  Ricker  v.  Powell,  100  U.  S.  109,  25  L.  Ed.  5^9, 
affirming  decree  refusing  leave  to  file  bill  of  review  based  on  errors  of 
law,  because  petition  filed  too  late;  Clark  v.  Killian,  103  U.  S.  769,  26 
L.  Ed.  608,  holding  bill  of  review  filed  before  time  for  appeal  passed  was 
filed  in  time;  Trust  Co.  v.  Works,  135  U.  S.  227,  34  L.  Ed.  106,  10  Sup.  Ct. 
742,  affirming  order  striking  bills  of  review  from  the  files  because  not  filed 
until  after  expiration  of  time  within  which  to  appeal ;  Taylor  v.  Insurance 
Co.,  3  McCraiy,  486,  17  Fed.  567,  where  bill  of  review  dismissed  because 
not  filed  until  after  time  within  which  writ  of  error  could  have  been 
brought;  Massie  v.  Graham,  3  McLean,  52,  Fed.  Cas.  9263,  where  leave  to 
file  bill  denied  on  ground  that  due  diligence  ^in  discovery  of  new  matter 
rot  shown,  and  more  tha^^  thirty  years  had  elapsed  since  decree;  Baken  v. 
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Biddle,  1  Bald.  419,  Fed.  Cas.  764,  holding  bill  for  aecowt  barred  by 
former  account  and  running  of  period  more  than  equal  to  flMrute  of  limi- 
tations; Dunlevy  v.  Dunlevy,  38  Fed.  462,  dismissing  bill  of  review  based 
upon  errors  on  face  of  the  record  because  not  filed  until  six  years  after 
decree  entered;  McDonald  v.  Whitney,  39  Fed,  467,  and  Reed  v.  Stanley, 
89  Fed.  433,  437,  dismissing  bill  of  review  based  upon  errors  on  face  of 

\  record  because  petition  not  filed  within  time  limited  for  appeal  on  writ 
xof  error;  Rector  v.  Fitzgerald,  59  Fed.  813,  19  U.  S.  App.  423,  holding  bill 
of  review  could  not  be  allowed  after  expiration  of  time  limited  for  taking 
appeal;  Allen  v.  Currey,  41  Gal.  321,  dismissing  complaint  in  nature  of 
bill  of  review  for  new  trial,  on  ground  of  newly  discovered  evidence,  be- 
cause not  filled  within  time  limited  for  appeal;  Fillyau  v.  Laverty,  3  !^la. 
108,  where  statute  limiting  time  within  which  to  present  demands  against 
decedent's  estate,  applied  by  analogy  to  creditor  of  partnership  to  which 
deceased  belonged,  filing  bill  in  equity  to  recover  partnership  debt  from 
deceased's  estate;  Guerry  v.  Durham,  11  Ga.  17,  holding  bill  of  review 
could  be  filed  within  twenty  years,  but  not  after;  Coombs  v.  Jordan,  3 
Bland  Ch.  327,  22  Am.  Dec.  274,  holding  statute  limiting  time  within  which 
execution  could  issue  on  a  judgment  at  law,  would  be  applied  by  analogy 
to  decrees  in  equity;  York's  Appeal,  110  Pa.  St.  82,  2  Atl.  69,  where  credi- 
tor of  estate  presented  claim  in  Orphans'  Court,  it  was  held  to  be  barred 

'  by  statute  of  limitations  because  it  would  have  been  so  barred  in  law  court ; 
Fen  wick  v.  Macey,  1  Dana  (Ky.),  292,  holding  statute  of  limitations  ap- 
plies to  bAr  equity  of  redemption  of  slaves  which  had  been  in  adverse  pos- 
session of  original  mortgagee  more  than  five  years;  Morgan  v.  Railroad 
Co.,  39  W.  Va.  28, 19  S.  E.  592,  applying  ten  days'  limitation  within  which 
to  appeal,  by  analogy  to  application  for  writ  of  certiorari ;  Poole  v.  Nixoiy^ 
19  Fed.  Cas.  1000,  where  possibility  of  loss  of  opportunity  to  file  bill  of 
review  by  expiration  of  time  given  as  reason  for  allowing  amendment  of 
record  pending  appeal;  United  States  v.  Rico,  27  Fed.  Cas.  809,  holding 
District  Court  had  no  jurisdiction  to  entertain  bill  of  review  where  United 
States  were  guilty  of  laches. 

Modified  in  Ensminger  v.  Powers,  108  U.  S.  302,  27  L.  Ed.  786,  2  Sup. 
Ct.  651,  holding  bill  of  review  filed  in  time,  though  not  within  two  years 
after  final  decree,  because  while  appeal  was  pending  in  Supreme  Court 
the  control  of  Circuit  Court  over  decree  was  suspended;  United  States  v. 
Samperyac,  Hempst.  131,  Fed.  Cas.  16,216a,  holding  rule  not  applicable 
where  bill  of  review  based  on  newly  discovered  evidence;  Jenkins  v. 
Prewitt,  5  Blackf.  (Ind.)  9,  holding  when  bill  of  review  based  on  newly 
discovered  evidence,  time  runs  from  date  of  discovery;  Boyd  v.  Vapder- 
keftip,  1  Barb.  Ch.  288,  denying  application  for  leave  to  answer  decree 
which  had  been  taken  as  confessed  nine  years  before,  and  upon  which  de- 
cree had  been  entered  five  years  before;  Hyde  v.  Lamberson,  1  Idaho,  642, 
holding  advantage  could  not^be  taken,  on  demurrer,  of  failure  to  file  bill 
of  review  in  time. 
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Distinguished  in  Perkins  v.  C&rtmell,  4  Harr.  274,  275,  42  Am.  Dec.  755, 
756,  where  held  since  legacies  were  not  within  statute  of  limitations  re- 
specting actions  and  entries  concerning  lands,  the  exceptions  thereto  were 
not  applicable  in  equity  to  demand  for  payment  of  legacy^  but  the  saipe 
was  hnured  for  staleness. 

Limitations  in  equity.    Note,  12  Am.  Dec.  872. 

Time  within  which  bill  of  review  must  be  brought.    Note,  6  Ann.  Gas. 
330,  332. 

Leave  to  file  blU  of  review  on  ground  of  newly  discovered  evidende  rests 
In  the  sound  discretion  of  the  court. 

Approved  in  Hopkins  v,  Hebard,  194  Fed.  309,  114  C.  C.  A.  261,  affirmed 
in  Hopkins  v.  Hebard,  235  U.  S.  291,  59  L.  Ed.  234,  35  Sup.  Ct.  26,  hold- 
ing that  as  new  evidence  may  result  in  mischief  to  innocent  parties,  review 
asked  for  should  be  denied;  Acord  v.  Western  Pocahontas  Corporation,  ^ 
156  Fed.  995,  holding  that  no  sufficient  excuse  showing  for  failure  to  pre- 
sent newly  discovered  evidence'  at  trial,  bill  should  not  be  filed;  Dexter  v. 
Arnold,  5  Maso;i,  314,  Fed.  Cas.  13,259,  discussing  circumstances  under 
which  leave  should  be  given  by  court,  but  disn^sing  bill  on  merits ;-  Massie 
T.  Graham,  3  McLean,  52,  Fed.  Cas.  9263,  where  court  in  exercise  of  its 
discretion,  denied  leave  to  file  bill;  Elliott  ▼.  Balcom,  11  Gray,  300,  since 
leave  to  file  bill  of  review  not  founded  on  errors  in  record  lies  in  discre- 
tion of  the  court,  findings  on  petition  to  file  same  are  not  conclusive  nor 
evidence  of  facts  set  out  in  bill;  Maddox  v.  Apperson,  14  Lea,  617,  where 
court  dismissed  bill  in  exercise  of  its  sound  discretion. 

Nature  and  scope  of  bills  of  review.    Note,  20  Am.  Doc..  163. 

Bills  of  renriew  for  newly  discovered  matter.    Note,  20  Am.  Doc.  170, 

172. 
Bills  of  review  in  federal  courts  for  newly  discovered  evidence.    Note, 

14  Ann.  Cas.  194. 

Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Gas.  19140, 128. 

Right  of  bill  of  review  as  dependent  upon  interest.    Note,  36  L.  B.  A. 
387. 

Matters  wbidi  rest  in  t|ie  discretion  of  the  lower  court  are  not  subject  to 
review  by  the  Supreme  Court. 

Cited  in  Steines  v.  Franklin  Co.,  14  Wall.  22,  20  L.  Ed.  818,  where  court 
refused  to  review  faction  of  Supreme  Court  of  Missouri  in  denying  motion 
for  rehearing;  Richer  v.  Powell,  100  U.  S.  107,  25  L.  Ed.  528,  affirming 
decree  refusing  leave  to  file  bill  of  review  based  on  newly  discovered  evi- 
dence, because  it  rested  in  the  sound  discretion  of  the  court. 

Ndnjoinder  of  parties  complainant  in  hill  in  equity  not  ground  for  review 
where  defendant  not  injuriously  affected  thefehy. 
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Cited  in  Bryan  v.  Stevens,  4  Fed.  Cas.  511,  holding  trustees  of  a  license 
to  use  patent  within  certain  territory  need  not  join  their  cestuis  que  trust 
in  suit  to  enjoin  infringement. 

Miscellaneous.  Cited  in  Irwin  v.  Meyrose,  2  McCrary,  249,  7  Fed.  536, 
where  court  sustained  demurrer  to  bill  of  review  which  alleged  no  new 
matter;  Dexter  v.  Arnold,  5  Mason,  314,  Fed.  Cas.  3856,  containing  dis- 
cussion joi  considerations  which  should  influence  the  court  in  exercise  of 
its  discretion ;  Perkins  v.  Rogers,  35  Ind.  141,  9  Am.  Rep.  652,  to  point  that 
advantage  could  be  taken  of  bar  of  statute  of  limitations  by  demurrer. 

I 
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The  United  States  courts  adopt  construction  of  State  laws  by  State  courts. 

Approved  in  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  100, 
44  L.  Ed.  89,  20  Sup.  Ct.  37,  holding  questions  of  public  policy  affecting 
contracts  are  governed  by  laws  of  the  State  unless  violating  United  States 
law.  Constitution,  treaties,  or  principl^es  of  mercantile  law;  In  re  Pro- 
gressive Wall  Paper  Corp.,  22^  Fed.  493,  holding  under  New  York  law, 
corporation  had  no  power  to  issue  bonds  for  antecedent  debt;  Shaw  v. 
Goebel-  Brewing  Co.,  202  Fed.  412,  45  L.  R.  A:  (N.  S.)  1090,  120  C.  C.  A. 
i70,  holding  assignee  of  certificates  of  shares  barred  from  maintaining  suit 
for  transfer  under  section  35,  companies  act  1862-1909,  of  Great  Britain; 
Commonwealth  of  Pennsylvania  v.  Fidelity  &  Deposit  Co.,  180  Fed.  296, 
holding  surety  liable  on  supersedeas  bond  under  Pennsylvania  law;  Zeiger 
V.  Pennsylvania  R.  Co.,  158  Fed.  811,  86  C.  C.  A.  69,  holding  that  nonresi- 
dent alien  cannot  maintain  action  for  wrongful  death  under  Pennsylvania 
statute;  York  v.  Washburn,  129  Fed.  567,  64  C.  C.  A.  132,  applying  rule 
in  determining  invalidity  of  lease  of  realty  under  State  statute  of  frauds; 
Parker  v.  Moore,  115  Fed.  802,  holding  dealings  in  futures  being  vend  in 
South  Carolina  (Rev.  Stats.,  §  1859  et  seq.).  Circuit  Court  for  district  of 
South  Carolina  will  not  enforce  contract  for  sale  of  cotton  in  future; 
Thompson  v.  M'Connell,  107  Fed.  36,  holding  under  Rev.  Stats.  Tex.  1895, 
art.  2396,  homestead  of  insolvent  being  exempt  from  execution  it  cannot 
be  subjected  to  Federal  judgment;  Louisville  &  N.  R.  Co.  ▼.  Lanaford,  102 
Fed.  66,  holding  Code  Ala.,  1896,  §  27,  providing  for  actions  for  personal 
injuries,  having  been  construed  by  Supreme  Court  of  Alabama  as  award- 
ing exemplary  damages,  that  construction  is  binding  on  Federal  court; 
Williams  v.  Gold  Hill  Min.  Co.,  96  Fed.  465,  holding  under  Const.  Cal., 
art.  XII,  §  15,  relating  to  foreign  corporation  doing  business  in  the  State, 
and  Stats.  1880,  p.  131,  relating  to  mortgaging  or  selling  land  by  ^aid  cor- 
poration, a  mortgage  of  a  corporation  of  another  State  not  conforming 
thereto  is  void;  Commonwealth  v.  International  Harvester  Co.,  131  Ky. 
560,  133  Am.  St.  Rep.  256,  115  S.  W.  706,  holding  that  an  indictment  for 
violation  of  anti-trust  statute  was  demurrable;  State  v.  Davis,  9  Okl.  Cr. 
102,  44  L.  R.  A.  (N.  S.)  1083,  130  Pac.  965,  holding  that  while  disobedience 
by  officer  of  order  of  court  was  contempt  of  court,  punishment  might  be 
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suspended;  didsenting  opinion  in  Kessler  v.  Armstrong  Cork  Co.,  158  Fed. 
753,  85  C.  C.  A.  642,  majority  holding  finding  of  French  law  with  reference 
to  eonolnsiveness  of  American  judgments  is  not  binding  on  different  par- 
ties to  another  action  involving  same  question;  Alaska  Commercial  Co.  v. 
Debney,  2  Alaska,  325,  arguendo;  Green  v.  Neal,  6  Pet.  297,  8  L.  Ed.  405, 
where  Supreme  Court  conformed  to  the  more  recent  decision  of  Tennessee 
court  of  a  State  statute ;  Luther  v.  Bprden,  7  How.  58,  12  L.  Ed.  606,  fol- 
lowing State  courts  in  holding  question  of  what  was  legal  government  in 
Rhode  Island  in  1842,  to  be  a  political  one;  dissenting  opinion  in  Gelpcke 
v.  Dubuque,  1  Wall.  210,  17  L.  Ed.  527,  arguing  that  latest  decision  of 
State  court  as  to  constitutionality  of  State  law  was  binding  on  Federal 
courts;  Fairfield  v.  Gallatin  Co.,  100  U.  S.  52,  25  L.  Ed.  546,  overruling 
former  decision  construing  section  of  State  Constitution,  and  deciding  case 
according  to  construction  by  State  Supreme  Court ;  McArthur  v.  Scott,  113 
U.  S.  391,  28  L.  Ed.  1031,  5  Sup.  Ct.  667,  recognizing  as  authority  Ohio 
cases  construing  State  law  relating  to  pr<^eedings  to  set  aside  probate  of 
wills;  Merrill  v.  Portland,  4  Cliff.  144,  Fed.  Cas.  9470,  where  State  con- 
struction of  State  statute  relating  to  recoveiy  from  town  for  injuries  from 
defective  highway  held  obligatory  on  Federal  court ;  Wick  v.  Schooner 
Strong,  6  McLean,  593,  Newb.  192,  Fed.  Cas.  17,607,  holding  court  bound 
by  decision  of  State  Supreme  Court,  construing  Ohio  statute  as  not  creating 
lien  on  domestic  vessel  in  favor  of  materialmen;  Thompson  v.  Phillips,  1 
Bald.  284,  Fed.  Cas.  13,974,  accepting  construction  of  State  act  by  State 
Supreme  Court ;  Goodrich  v.  Chic^o,  4  Biss.  20,  Fed.  Cas.  5542,  holding 
decisions  of  State  Supreme  Court  construing  city  charter,  bound  Federal 
court;  Boyle  v.  Arle<^e,  Hempst.  623,  Fed.  Cas.  1758,  adopting  construc- 
tion by  State  Supreme  Court  of  State  statute  repealing  exception  in  statute 
of  limitations  in  favor  of  nonresidents;  Barker  v.  Jackson,  1  Paine,  564, 
Fed.  Cas.  989,  following  decision  of  State  court,  construing  State  statute 
as  a  statute  of  limitations,  and  holding  same  not  repugnant  to  State  Con- 
stitution ;  GrifBng  v.  Gibb,  McAll.  222,  Fed.  Cas.  5819,  holding  court  bound 
by  decisions  of  State  Supreme  Court  construing  State  laws;  Mitchell  v. 
lappincott,  2  Wood,  472,  Fed.  Cas.  9665,  following  latest  decisions  of 
State  court  construing  ''married  woman's  law"  of  Alabama;  In  re  Wyllie, 
2  Hughes,  459,  Fed.  Cas.  18,112,  where  court  followed  local  construction 
in  construing  State  exemption  laws;  Waterworks  Co.  v.  Brewing  Co.,  36 
Fed.  834,  following  decisions  of  State  Supreme  Court  rather  than  one 
decision  of  Federal  Supreme  Court  construing  State  laws,  holding  city 
council  could  grant  privilege  of  laying  water-pipes  to  river;  Bate  v.  Gil- 
lett,  20  Fed.  193,  following  construction  placed. on  Canadian  patent  law  by 
Canadian  court;  Railroad  Co.  v.  Houston,  44  Fed.  450,  holding  where  case 
removed  to  Federal  court  after  State  Supreme  Court  bad  passed  upon  a 
demurrer  decision  of  such  court  thereon  bound  Federal  court;  Perry  Co. 
V.  Brown,  2  Wood.  &  M.  455,  Fed.  Cas.  11,015,  following  decisions  of  State 
courts  as  to  effect  of  proceedings  in  State  courts  under  State  insolvent 
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law;  Prentice  ▼.  Zane,  19  Fed.  Cas.  1272,  where  decision  of  Pennsylvania 
courts  construing  Pennsylvania  statute  making  certain  instruments  negoti- 
able is  recognized  as  authority ;  Udell  v.  The  Ohio,  24  Fed.  <!!as.  498,  recc^- 
nizing  authority  of  State  court  decisions  construing  State  statutes  relating 
to  materialmen's  liens  on  domestic  vessels;  Bloodgood  v.  Grasey,  31  AlaT 
589,  following  Maryland  decisions  in  construing  Maryland  statute,  relat- 
ing to  deeds  of  manumission;  Broadnax  v.  Bradford,  50  Ala.  275,  follow- 
ing construction  by  Federal  court  of  United  States  bankrupt  act  of  1867; 
Johnson  v.  State,  91  Ala.  73,  9  South.  72,  following  Tennessee  decisions 
construing  powers  granted  by  charter  to  railroad  company  where  Alabama 
charter  to  same  company  granted  all  rights,  powers  and  privileges  con- 
ferred by  Tennessee  charter;  Moore  v.  Clopton,  22  Ark.  129,  holding  note 
for  purchase  of  slaves  void  where  made  to  be  void  in  Arkansas;  McClure 
y.  Owen,  26  Iowa,  254,  ai^uing  ^at  decision  of  State  court  declaring  a 
State  law  unconstitutional  and  contracts  made  thereunder  void  should  bind 
the  Federal  tribunals;  United  States  v.  Hawkins,  4  Mart.  (La.)  (N.  S.) 
328,  recognizing  authority  of  decisions  of  Federal  court  construing  Federal 
statute;  CucuUu  v.  Insurance  Co.,  5  Mart.  (La.)  (N.  S.)  472,  16  Am.  Dec. 
203,  holding  conclusive  construction  given  to  Mexican  Constitution  in 
Mexico  sustaining  competency  of  prize  courts  established  before  adoption 
of  Constitution;  Saul  v.  His  Creditors,  5  Mart.  (N.  S.)  587,  16  Am.  Dec. 
221,  denying  authority  of  other  foreign  decisions  upon  question  sufficiently 
determined  by  Spanish  law  which  formed  part  of  the  law  of  Louisiana; 
Conrad  v.  Prieur,  5  Rob.  (La.)  57,  recognizing  authority  of  decision  of  Dis- 
trict Court,  so  construing  Federal  bankrupt  law  that  mortgagees  in  Louisi- 
ana were  etititled  to  the  same  privileges  as  mortgagees  under  other  State 
systems;  Hill  v.  Boston,  122  Mass.  380,  23  Am.  Rep.  366,  explaining  cer- 
tain Federal  cases  where  points  decided  by  them  otherwise  than  as  con- 
tended for  in  case  at  bar  were  so  decided  pursuant  to  this  rule;  Mclntyro 
V.  Ingraham,  35  Miss.  58,  sustaining  power  of  State  court  to  declare  State 
law  constitutional  as  applied  in  case  at  bar  and  denying  application  of 
Federal  decisions  holding  such  statute  unconstitutional  except  under  simi- 
lar circumstances;  Laird  v.  Railroad  Co.,  62  N.  H.  262,  13  Am.  St.  Rep. 
566,  where  court  held  that  liability  for  destruction  of  building  in  Vermont 
by  fire  from  railroad  locomotive  determined  by  Vermont  statute  and  en- 
deavored to  ascertain  the  construction  placed  upon  such  statute  in  Ver- 
mont ;  dissenting  opinion  in  Hale  v.  Lawrence,  21  N.  J.  L.  745,  recognizing 
as  authority  decisions  of  New  York  courts  construing  New  York  statute 
relating  to  destruction  of  buildings  to  prevent  spread  of  fire;  Works  v. 
Lawrence,  23  N.  J.  L.  597,  57  Am.  Dec.  422,  in  argument  to  effect  that 
where  construction  of  New  York  statute  had  been  adopted  by  courts  of 
that  State  it  should  be  final ;  Jessup  v.  Carnegie,  80  N.  Y.  446,  36  Am.  Rep. 
646,  JEidopting  construction  placed  upon  Iowa  statute  by  Iowa  courts;  dis- 
senting opinion  in  Matheny  v.  Golden,  5  Ohio  St.  430,  in  argument  against 
authority  of  decisions  of  United  States  Supreme  Court  construing  law 
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otherwise  than  as  previously  construed  by  State  Supreme  Court;  dissenting 
opinion  in  Bank  v.  Knoup,  6  Ohio  St.  437,  arguing  against  authority  of 
United  States  Supreme  Court  to  reverse  decision  of  State  Supreme  Court 
construing  State  law ;  Skelly  v.  Bank,  9  Ohio  St.  616,  recognizing  authority 
of  National  Supreme  Court  decisions  upon  questions  within  their  juris- 
diction ;  Powell  v.  De  Blane,  23  Tex.  76,  following  construction  placed  upon 
Mississippi  statute  by  courts  of  that  State  in  determining  whether  upon 
marriage  in  Mississippi  with  a  woman  owning  slaves  the  husband  acquired 
such  a  right  therein  as  would  become  absolute  upon  death  of  wife  in  an- 
other State;  Brownsville  v.  Basse,  36  Tex.  503,  defying  jurisdiction  of 
court  to  hold  a  divestiture  of  title  to  lands  by  former  Mexican  authorities 
invalid;  Ninick  v.  Iron  Works,  25  W.  Va.  192,  following  Ohio  decisions 
determining  character  of  the  individual  liability  of  stockholders  created  by 
an  Ohio  statute;  Newcomb  v.  Smith,  2  Pinn.  138,  construing  law  copied 
from  another  State  by  the  construction  upon  it  in  such  State;  Bpaulding 
V.  Railway  Co.,  30  Wis.  120,  11  Am.  B^p.  554,  holding  that  if  English 
statute  passed  shortly  before  Revolution,  became  part  of  common  law  of 
this  country,  the  construction  subsequently  placed  upon  it  by  English 
courts  applied  to  it  here  as  well;  Idler  v.  Borgmeyer,  65  Fed.  924,  28  U.  S. 
App.  332,  arguendo ;  Hilton  v.  Guyot,  159  U.  S.  194,  40  L.  Ed.  119,  16  Sup. 
Ct.  155,  considering  Frenclv  judgment;  United  States  v.  New  Bedford 
Bridge,  1  Wood.  &  M.  448,  Fed.  Cas.  15,867,  arguendo;  Kessler  v.  Arm- 
strong Cork  Co.,  158  Fed.  750,  85  C.  C.  A.  642,  finding  of  French  law  yith 
reference  to  conclusiveness  of  judgment  of  American  courts  is  not  bind- 
ing on  different  parties  to  another  action  involving  same  question;  Beals 
V.  Hale,  4  How.  54,  11  L.  Ed.  873,  where  decision  of  State  court  not  treated 
as  precedent  because  not  one  of  last  resort;  Foxcroft  v.  Mallett,  4  How. 
379,  11  L.  Ed.  1020,  holding  that  adjudications  of  State  court  in  respect 
to  demandant's  title  not  conclusive  upon  Federal  court,  because  particular 
question  not  determined,  and  question  one  of  common  law,  not  of  State 
statute;  modified  in  Btirgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2 
Sup.  Ct.  22,  holding  decision  of  State  Supreme  Court  contrary  and  sub- 
sequent to  decision  on  same  point  by  United  States  Circuit  Court,  not 
authority  for  Supreme  Court  where  course  of  State  court  decisions  on  sub- 
ject not  settled;  Loring  v.  Marsh,  2  Cliff.  319,  Fed.  Cas.  8514,  denying 
motion  to  continue  cause  until  decision  of  case  pending  in  State  court 
between  same  parties  involving  undecided  question  of  State  law  common 
to  both  suits;  Hart  v.  Btimett,  15  Cal.  603,  quoting  Foxcroft  v.  Mallett, 
supra,  in  argument  to  support  decision  limiting  application  of  last  decision 
on  same  general  subject ;  Faulkner  v.  Hart,  82  N.  Y.  421,  87  Am.  Rep.  680, 
denying  authority  of  Massachusetts  decisions  which  held  that  common  car- 
rier ceased  to  be  liable  as  such  upon  unloading  goods  and  storing  in  ware- 
house, because  the  question  was  one  of  commercial  law,  not  of  a  State 
statute ;  Vaughan  v.  Phebe,  Mart.  &  Y.  24,  17  Am.  Doc.  779,  holding  Vir- 
ginia decisions  upon  admissibility  of  evidence  in  suit  for  freedom  not  bind- 
ing on  Tennessee  court,  though  entitled  to  respect.     « 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be  ibl- 
lowed  in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  i;.  £.  A.  (N.  8.)  388,  894. 

« 

Modification  of  rule  requiring  all  persons  In  interest  before  court. 

Approved  in  Bogart  v.  Southern  Pacific  Co.,  228  U.  S.  147,  58  L.  Ed.  773, 
33  Sup.  Ct.  497,  holding  that  as  a  company  was  an  indispensable  party  and 
could  not  be  brought  in,  appeal  should  be  dismissed;  Jackson  v.  Jackson, 
175  Fed.  716,  99  C.  C.  A.  286,  holding  that  jurisdiction  of  Federal  court 
will  not  be  defeated  by  either  joinder  or  nonjoinder  of  formal  parties; 
United  States  Telephone  Co.  v.  Central  Union  Tel.  Co.,  171  Fed.  135,  hold- 
ing that  indispensable  parties  not  being  brought  in,  plaintiff  not  entitled 
to  injunction;  McConnell  v.  Dennis,  153  Fed.  550,  8?  C.  C.  A.  501,  holding 
that  in  suit  in  equity,  it  appearing  that  an  indispensable  party  had  not 
been  brought  in,  decree  should  be  reversed;  North  Carolina  Mining  Co.  v. 
Wostfeldt,  151  Fed.  297,  holding  that  bill  could  be  dismissed  as  to  indis- 
pensable party  and  retained  as  to  other  defendants;  Williams  v.  Crabb,  117 
Fed.  205,  holding  in  suit  by  one  of  two  heirs  to  set  aside  a  will  and  deed, 
the  other  heir  is  not  an  indispensable  party;  Arnold  v.  Keil,  252  111.  342, 
96  N.  E.  870,  holding  that  in  election  contest,  independent  candidate  not 
necessary  party,  as  he  could  not  be  affected  by  result;  Suburban  R.  R.  v. 
Chicago,  204  111.  319,  68  N.  E.  426,  holding  in  action  by  city  against  rail- 
road to  compel  removal  of  tracks  in  street,  a  mortgagee  of  the  leasehold 
not^n  possession  is  not  necessary  party;  Demarest  v.  Holdeman,  157  Ind. 
474,  62  N.  E.  20,  holding  where  >  treasurer  received  from  auditor  certain 
money  belonging  to  school  fund  and  deposited  a  part  thereof  in  bank  and 
defaulted  with  the  remainder,  and  filed  canceled  orders  for  the  full  sum 
with  auditor,  in  suit  brought  by  succeeding  treasurer,  the  defaulting  treas- 
urer, his  bondsman,  the  auditor,  board  of  commissioners,  and  bank  were 
proper  defendants;  dissenting  opinion  in  Gamble  v.  Silver  Peak  Mines,  35 
Nev.  366,  133  Pac.  953,  majority  holding  that  where  parties  have  treated 
judgment  as  final,  they  will  not  afterward  be  heard  to  contrary  and  claim 
want  of  jurisdiction  when  judgment- is  against  them;  West  v.  Smith,  8 
How.  410,  12  L.  Ed.  .1184,  holding  not  necessary  to  join  devisee  of  property 
situated  in  another  jurisdiction  and  residing  there  himself,  and  whose 
rights  could  not  be  affected  by  the  decision;  Goldsmith  v.  Gilliland,  lOl 
Sawy.  619,  24  Fed.  157,  holding  where  several  persons  claimed  undivided 
*  interests  in  real  estate  adversely  to  one  in  possession,  latter  need  not  join 
all  in  suit  to  quiet  title;  Society  v.  Town,  2  Paine,  542,  Fed.  Cas.  13,155, 
holding  joinder  of  one  interested  in  subject  matter  of  suit  but  whose  rights 
not  affected  thereby,  not  necessary ;  Trecothick  v.  Austin,  4  Mason,  37,  Fed. 
Cas.  14,164,  holding  persons  who  had  ceased  to  have  interests  which  could 
be  affected  by  the  decree,  not  necessary  parties;  Harrison  v.  Urann,  1 
Story,  66,  Fed.  Cas.  6146,  holding  court  could  dispense  with  joinder  of 
one  who,  if  party,  would  o^st  jurisdiction,  where  decree  would  not  affect 
his  rights;  Suydam  v.  Truesdale,  6  McLean,  463,  Fed.  Cas.  13,656,  holding 
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wh<sre  mortgages  sold  pending  bill  for  their  foreclosure,  vendees  need  not 
be  made  parties,  as  their  rights  would  not  be  affected  by  so  doing;  Barney 
V.  Baltimore,  1  Hughes,  121,  Fed.  Cas.  1029,  to  point  that  court  could  not 
take  jurisdiction  where  necessary  parties  resided  beyond  territorial  juris- 
diction of  court;  Gregory  v.  Swift,  39  Fed.  711,  holding  certain  parties 
indispensable  in  suit  for  proceeds  of  note  deposited;  Cook  v.  Lasher,  73 
Fed.  704,  42  U.  S.  App.  42,  where  grantee  of  commissioner  of  school  lands 
conveyed  portion  of  such  land,  such  subsequent  grantee  was  not  indispen> 
sable  party  to  suit  to  set  aside  deeds  from  commissioner  to  his  grantor 
and  others;  Mining  Co.  v.  Dangberg,  81  Fed.  87,  90,  held  persons  who  used 
waters  of  stream,  but  claimed  no  rights  adverse  to  plaintiff,  not  necessary 
parties  to  suit  to  determine  plaintiff's  rights  as  against  parties  claiming 
adversely;  Davis  v.  Davis,  89  Fed.  538,  holding  suit  maintainable  to  en- 
force claim  against  defendant's  share  of  an  estate  without  joining  other 
distributees;  Bryan  v.  Stevens,  4  Fed.  Cas.  611,  holding  trustees  of  license 
to  use  patent  within  certain  territory  need  not  join  their  cestuis  que  trust 
in  suit  to  enjoin  infringement;  Lucas  v.  Bank,  2  Stew.  (Ala.)  291,  to  effect 
that  principal  bank  not  indispensable  party  where  its  branch  was  made 
party  and  had  notice  of  all  proceedings;  Marr  v.  Southwick,  2  Port.  370, 
holding  insolvent  partner  of  defendant's  testator,  who  is  beyond  jurisdic- 
tion of  the  court  not  indispensable  party  to  suit  brought  to  subject  estate 
of  deceased  partner  to  partnership  debt;  Walker  v.  Miller,  11  Ala.  1086, 
where  held  that  beneficiaries  under  assignment  for  benefit  of  creditors 
not  necessary  parties  defendant  to  bill  to  subject  a  steamboat  to  lien  of 
mortgage  previously  executed  by  assignor  to  plaintiffs;  Holman  v.  Bank, 
12  Ala.  423,  holding  minor  heir  beyond  jurisdiction  of  court  not  necessary 
party  to  suit  to  which  her  coheir  is  defendant,  involving  title  of  such 
coheir  to  real  estate,  as  decree  will  not  affect  title  of  such  absent  minor 
heir;  Bank  v.  Lee,  11  Conn.  120,  27  Am.  Dec.  716,  where  certain  defend- 
ants having  made  various  promissory  notes,  indorsed  by  another  defendant, 
to  whom  they  executed  mortgage  to  secure  him,  held  that,  in  suit  by  holders 
of  some  of  such  notes  to  subject  such  mortgaged  property  to  payment  of 
them,  holders  of  others  not  indispensable  parties;  Lawrence  v.  Rokes,  53 
Me.  117,  holding  parties  in  interest  beyond  jurisdiction  of  court,  not  indis- 
pensable parties  where  decree  can  be  made  without  affecting  such  absen- 
tees; Machine  Co.  v.  Grover  etc.  Co.,  110  Mass.  8,  holding  bill  not  demur- 
rable for  failure  to  join  foreign  corporation  beyond  jurisdiction  of  court; 
Pavement  Co.  v.  Seminary,  43  Minn.  453,  45  N.  W.  870,  to  effect  that 
though  original  contractor  necessary  party  to  suit  by  subcontractor  to 
foreclose  mechanic's  lien,  where  he  was  named  as  party  but  not  brought 
in,  court  should  give  an  opportunity  to  bring  him  in;  McPike  v.  Wells,  54 
Miss.  145,  holding  that  decree  in  suit  to  which  plaintiff's  intestate  was  not 
party,  though  interested  in  subject  matter,  was  binding  on  the  parties,  but 
not  on  the  intestate;  Erickson  v.  Nesmith,  46  N.  H.  375,  where  court  held 
in  suit  against  stockholders  for  corporation  debts  some  of  whom  were  out- 
side State  and  refused  to  submit  to  jurisdiction,  whole  amount  could  be 


/ 

/ 

10  Wheat.  152-181        NOTES  ON  U.  S.  REPORTS.  220 

made  out  of  defendants  within  State ;  Colt  v.  Lasnier,  9  Cow.  330,  holding 
question  to  be  one  of  discretion  for  court  and  ordering  cause  to  stand  over 
in  order  to  give  opportunity  to  bring  in  necessary  parties;  Spivey  v. 
Jenkins,  1  Ired.  Eq.  128,  where  held  that  in  suit  against  surety  on  guard- 
ian's bond  principal  having  died  insolvent,  cosurety  residing  out  of  State 
not  necessary  party  defendant ;  Stimson  v.  Lewis,  36  Vt.  93,  granting  relief 
as  between  parties  litigant,  though  some  of  the  parties  in  interest  not  made 
defendants,  where  they  were  very  numerous  and  decree  would  not  mate- 
rially affect  absentees*  interests;  Smith  v.  Ford,  48  Wis.  141,  146,  2  N.  W. 
147,  160,  holding  that  mere  naked  trustee  not  within  jurisdiction  of  the 
court  not  necessary  party  to  suit  to  subject  trust  estate. 

Distinguished  in  Camp  v.  Bonsai,  203  Fed.  918,  919,  122  C.  C.  A.  207, 
holding  that  as  action  could  be  determined  without  affecting  interest  of 
absent  party,  it  could  he  maintained;  Mallow  v.  Hinde,  12  Wheat.  197, 
6  L.  Ed.  600,  directing  dismissal  of  bill  without  prejudice,  because  final 
decision  could  not  be  made  without  affecting  rights  of  absent  parties  in 
interest;  Shields  v.  Barrow,  17  How.  142,  16  L.  Ed.  161,  reversing  decree 
and  directing  dismissal  where  parties  in  interest  not  properly  joined ;  Cali- 
fornia V.  S.  P.  Co.,  167  U.  S.  251,  39  L.  Ed.  691„  15  Sup.  Ct.  600,  dismiss- 
ing bill  for  want  of  joinder  of  necessary  parties  who  could  not  be  joined 
without  ousting  jurisdiction;  Alexander  v.  Homer,  1  McCrary,  646,  Fed. 
Cas.  169,  dismissing  bill  brought  by  payee  of  promissory  note  to  compel 
second  payment  thereof,  for  failure  to  join  indorsee  and  holder  to  whom 
note  had  been  paid;  Machine  Co.  v.  Singer  Co.,  8  Blatchf.  127,  Fed.  Cas. 
4884,  holding  failure  to  join  parties  whose  rights  are  affected  by  decree 
held  fatal;  ConoUy  v.  Wells,  33  Fed.  208,  dismissing  bill  for  want  of 
joinder  of  one  who  was  coexecutor  with  defendants,  alleged  to  be  outside 
the  jurisdiction  of  the  court,  and  who  if  made  party  would  oust  jurisdic- 
tion of  court;  Rateau  v.  Bernard,  3  Blatchf.  248,  Fed.  Cas.  11,679,  Cooking- 
ham  V.  Ferguson,  8  Blatchf.  495,  4  Bank,  Reg.  642,  Fed.  Cas.  3182,  ai^endo; 
Hamilton  v.  Railway  Co.,  49  Fed.  418,  421,  holding  corporation  which  con- 
tracted with  plaintiffs  to  build  railroad,  but  sold  out  road  to  defendant, 
who  had  notice  of  plaintiffs'  interest,  in  violation  of  contract,  not  indis- 
pensable parties  in  suit  to  have  defendants  declared  trustees  for  plaintiffs ; 
Chadbourn  v.  Coe,  46  Fed.  826,  dismissing  bill  in  equity  against  trustee 
of  complainant's  debtor  to  subject  property  alleged  to  have  been  fraudu- 
lently conveyed  to  him  because  debtor  not  a  party  and  complainant  had 
no  judgment  against  him;  Ross  v.  Crockett,  9  La.  Ann.  338,  holding  an 
interested  corporation  an  interested  party,  but  not  expressly  noting  dis- 
tinction; Hallett  V.  Hallett,  2  Paige  Ch.  19,  holding  certain  persons  whose 
interests  inseparably  connected  with  claims  of  parties,  to  be  necessaiy 
parties. 

Adverse  possession  for  a  period  of  time  suflLcient  to  bar  ejectment  at  law, 
constitutes  a  bar  in  equity. 
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Approved  in  Cropley  y.^Eyster,  9  App.  D.^  C.  378,  holding  that  where 
remedy  for  enforcement  of  equitable  right  is  not  kept  alive,  action  barred ; 
Peters  v.  Sater,  2  McAr.  (D.  C.)  518,  Maryland  act  prescribing  limitations 
upon  bonds  and  other  specialties  does  not  apply  to  equitable  liens  on 
realty ;  dissenting  opinion  in  Rogers  v.  Sehlotterback,  167  Cal.  58,  138  Pac. 
738,  majority  holding,  although  conveyance  was  prior  to  running  of  statute 
of  limitations,  act  not  barred;  Glezen  v.  Haskins,  23  R.  I.  604,  51  Atl. 
220,  holding  defendant  in  ejectment  claiming  adverse  possession  against 
plaintiff  and  his  mortgagor  cannot  show  payment  by  lapse  of  time  between 
execution  and  foreclosure  of  mortgage ;  Peyton  v.  Stith,  5  Pet.  494,  8  L.  Ed. 
203,  holding  the  possession  of  respondent  by  his  tenants  for  more  than 
twenty  years  barred  complainant's  equity;  Miller  v.  Mclntyre,  6  Pet.  66, 
8  L.  Ed.  822,  holding  complainant's  rights  barred  by  adverse  possession  of 
twenty  years;  Boone  v.  Chiles,  10  Pet.  221,  9  L.  Ed.  404,  where  equitable 
right  of  complainant  to  have  conveyance  of  legal  title  held  to  have  been 
barred  as  to  several  defendants  by  adverse  possession ;  Taylor  v.  Benham, 
5  How.  263, 12  L.  Ed.  145,  where  court  refused  to  go  behind  executor's  final 
account  after  lapse  of  twenty  years;  Landsdale  v.  Smith,  106  U.  S.  392, 
27  L.  iia.  219,  1  Sup.  Ct.  350,  holding  bill  offering  to  pay  sums  due  and 
praying  permission  to  redeem  real  estate  bad  on  demurrer  because  barred 
by  lapse  of  time;  Phillipi  v.  Phillipe,  115  U.  S.  159,  29  L.  Ed.  340,  5  Sup. 
Ct.  1185,  holding  lapse  of  more  than  twenty  years  after  repudiation  of  trust 
by  trustee  and  notice  thereof  to  cestui  que  trust,  barred  proceedings  against ' 
trustee  for  settlement ;  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  Ed.  720,  7 
Sup.  Ct.  612,  where  plaintiff  had  been  member  of  socialistic  community, 
lapse  of  fifty  years  barred  proceedings  on  his  part  for  recovery  of  his  share 
of  the  property;  Anory  v.  Lawrence,  3  Cliff.  533,  Fed.  Cas.  336,  holding 
right  to  redeem  a  Mortgage  not  barred  because  twekty  years  not  expired; 
United  States  v.  BMbe,  4  McCrary,  17,  17  Fed.  40,  holding  lapse  of  time 
constituted  good  dsieiise  against  government,  not  by  analogy  to  any  statute  \ 

of  limitations,  but  on  general  principles  of  equity ;  Hall  v.  Russell,  3  Sawy. 
515,  Fed.  Cas.  5943,  holding  statute  barred  recovery  by  heirs  of  settler 
under  donation  act  of  Oregon  against  government  patentees;  Manning  v. 
Hayden,  5  Sawy.  377,  Fed.  Cas.  9043,  applying  test  of  statute  of  limita- 
tions to  suit  for  real  estate  against  constructive  trustee,  and  holding  same 
not  barred  because  time  of  statute  had  not  expired ;  Rice  v.  Martin,  7  Sawy. 
343,  8  Fed.  480,  dismissing  bill  for  partnership  interest  in  band  of  cattle 
and  ranch  on  account  of  complainant's  laches  in  neglecting  to  assert  his 
rights  during  lifetime  of  owner  and  for  four  years  after  repudiation  of 
partnership  by  him;  Lakin  v.  Min.  Co.,  11  Sawy.  243,  25  Fed.  344,  holding 
court  would  apply  four  years'  statute  of  limitations,  and  complaint  being 
within  that  time  was  not  barred;  Norris  v.  Haggin,  12  Sawy.  51,  28  Fed. 
278,  holding  California  statute  of  limitations  made  expressly  applicable  to 
suits  in  equity,  must  be  so  construed  in  Federal  courts;  Robinson  v.  Hook, 
4  Mason,  151,  note.  Fed.  Cas.  11,956,  holding  bill  for  account  of  money 
received  for  use  of  plaintiff  barred  by  statute  of  limitations';  s.  c,  p.  153, 
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holding  even  if  case  be  considered  one  of  implied  trust,  j the  statute  applied; 
Scott  v.  Evans,  1  McLean,  489,  Fed.  Gas.  12,529,  where  held  that  though 
statute  of  limitations  not  applicable  because  not  pleaded,  plaintiff's  claim 
barred  by  lapse  of  time;  Dexter  v.  Arnold,  3  Sumn.  155,  159,  Fed.  Gas. 
3859,  holding  redemption  barred  under  Rhode  Island  statute  limiting  re- 
demption period  of  mortgages  made  before  1798  to  twenty  years;  Baker 
V.  Whiting,  3  Sumn.  486,  Fed.  Gas.  787,  holding  statute  of  limitations  appli- 
cable to  trust  estatCji  and  plaintiff  not  barred  because  time  not  expired; 
Baker  ^.  Riddle,  1  Bald.  419,  Fed.  Gas.  764,  holding  period  of  limitation 
for  action  at  law  having  run,  bill  for  an  accounting  was  barred;  Fisher 
V.  Boody,  1  Gurt.  219,  Fed.  Gas.  4814,  dismissing  bill  to  rescind  deed  where 
plaintiff  guilty  of  laches;  Almy  v.  Wilbur,  2  Wood.  &  M.  403,  Fed.  Gas. 
256,  holding  statute  did  not  begin  to  run  against  mortgagor  of  machinery 
so  as  to  bar  redemption  until  demand  and  refusal;  Fussell  v.  Hughes,  8 
Fed.  396,  where  State  statute  of  limitations  applied  by  analogy  to  bar  bill 
in  equity,  based  on  equitable  title,  to  recover  lands;  Taylor  v.  Holmes,  14 
Fed.  511,  holding  bill  to  perform  contract  to  convey  land  barred  by  statute  . 
of  limitations;  Merrill  v.  Town,  66  Fed.  167,  holding  statute  of  limitations 
barred  suit  to  charge  town  as  trustee  of  proceeds  from  sale  of  bonds  which 
had  been  adjudged  invalid;  Dugan  v.  O'Donnell,  68  Fed.  989,  where  held 
that  suit  to  have  respondent  declared  trustee  for  complainants  barred  by 
lapse  of  seventeen  years  from  time  of  notice  of  repudiation  of  trust ;  Mer- 
rill V.  Town,  72  Fed.  464,  34  U.  S.  App.  615,  holding  statute  of  limitations 
barred  suit  to  charge  town  as  trustee  of  proceeds  from  sale  of  bonds  which 
had  been  adjudged  invalid;  Bartlett  v.  Ambrose,  78  Fed.  844,  42  U.  S.  App. 
381,  holding  adverse  possession  under  void  tax  deed  during  period  of  statute 
of  limitations  barred  recovery,  even  though  complainant  not  guilty  of 
laches ;  In  re  O'Neale^  6  N.  B.  R.  428,  18  Fed.  Gas.  694,  holding  that  the 
statute  of  limitations  ran  in  favor  of  a  residuary  legatee  who  took  realty 
subject  to  charge  of  a  certain  sum  to  be  paid  three  years  after  testator's 
death,  he  not  being  a  direct  trustee ;  Hemmick  v.  Standard  Oil  Go.,  91  Fed. 
334,  refusing  to  order  accounting  on  State  claim  though  not  barred  by  the 
statute;  Jones  v.  Watkins,  1  Stew.  (Ala.)  103,  to  effect  that  plaintiff's 
acting  under  mistake  of  law,  having  permitted  remedy  at  law  to  be  barred 
by  statute,  equity  would  not  interfere;  Tillotson  v.  Kennedy,  5  Ala.  412, 
39  Am.  Dec.  S33,  holding  that  public  disavowal  by  tenant  of  landlord's 
title,  followed  by  possession  during  necessary  period,  bars  action  of  eject- 
ment ;  Danley  v.  Danley,  22  Ark.  272,  holding  a  claim  of  dower  was  barred 
by  lapse  of  more  than  ten  years  from  husband's  death;  Haskell  v.  Bailey, 
22  Gonn.  572,  holding  foreclosure  of  mortgage  barred  by  lapse  of  time/equal 
to  period  by  which  right  of  entry  barred;  Rice  v.  Pennypacker,  5  Houst. 
378,  holding  claims  of  complainant  for  partnership  balance  due  his^  intes* 
tate,  being  barred  at  law  by  statute  of  limitations,  were  barred  in  equity; 
Fillyau  v.  Laverty,  3  Fla.  108,  where  statute  limiting  time  within  which  to 
present  demands  against  a  decedent's  estate  api^ied  by  analogy  to  creditor 
of  partnersbip  to  which  deceased  belonged,  filing  bill  to  recover  debt  from 
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decedent's  estate;  Morgan  v.  Morgan,  10  Ga.  303,  to  point  that  possession 
of  mortgaged  property  hy  mortgagee  for  twenty  years  necessary  to  bar 
equity  of  redemption;  Moore  v.  Moore,  103  Ga.  526,  30  S.  E.  539,  refusing 
to  relieve  from  bar  of  statute  attached  because  of  parties'  mutual  mistake 
at  law;  Manning  v.  Warren,  17  111.  268,  holding  possession  by  mortgagor's 
grantees,  and  payment  of  taxes  during  period  of  statute  of  limitations 
barred  suit  by  mortgagee's  assignees;  Doe  v.  Hearick,  14  Ind.  246,  holding 
possession  under  claim  of  title  during  period  of  statute  barred  recovery; 
Wright  V.  Leclaire,  3  Iowa,  232  holding  statute  of  limitations  governing 
real  actions,  applicable  to  suit  for  sx)ecific  performance  of  contract  for  sale 
of  lands;  Johnson  v.  Hopkins,  19  lowa^  53,  holding  suit  for  specific  per^ 
f onkiance  of  contract  for  conveyance  of  real  estate  barred,  either  by  statute 
of  limitations  or  for  staleness;  Gebhard  v.  Sattler,  40  Iowa,  157,  holding 
statute  of  limitations  applied  to  bar  recovery  where  property  sold  under 
deed  of  trust  given  by  plaintiff's  ancestor  to  secure  a  debt,  but  sale  made 
otherwise  than  as  provided  in  diBed;  Fenwick  v.  Macey,  1  Dana  (Ky.),  291, 
292,  holding  statute  of  limitations  barred  equity  of  redemption  of  slaves 
which  had  been  in  adverse  possession  of  original  mortgagee  more  than  five 
years;  Ralls  v.  Hughes,  1  Dana,  408,  holding  right  of  dower  barred  in 
equity  by  lapse  of  twenty  years ;  Dugan  v.  Gittings,  3  Gill,  161,  43  Am.  Dec 
316,  holding  time  not  having  expired  within  which  right  of  entry  would 
be  barred,  bill  for  recovery  of  real  estate,  therefore,  not  barred;  Chew  v. 
Bank,  2  Md.  Ch.  253,  holding  claim  to  an  annuity  claimed  to  be  charge 
on  realty,  barred  by  adverse  possession  and  lapse  of  more  than  twenty 
years;  Campau  v.  Chene,  1  Mich.  407,  holding  when  land  deeded  on  con- 
ditions which  were  not  performed,  grantor's  equity  barred  by  possession 
of  grantee  and  those  claiming  under  him,  for  forty^seven^  years;  Her  v. 
Routhy  3  How.  (Miss.)  296,  where  held  that  possession  under  deed  from 
one  heir  of  original  deceased  owner  for  period  of  more  than  twenty  years 
after  majority  of  coheir,  barred  recovery  by  latter;  McNair  v.  Lot,  34  Mo. 
302,  84  Am.  Dec.  80,  holding  petition  in  nature  of  bill  to  redeem  mortgage, 
barred  by  adverse  possession  by  strangers  to  mortgage,  holding  under 
sheriff's  deed  during  period  of  statute  of  limitations ;  Hill  v.  Bailey,  8  Mo. 
App.  89,  where  held  that  adverse  possession  by  one  originally  a  mortgagee, 
during  period  of  statute  of  limitations,  conferred  title  on  him;  Chapin  v. 
Wright,  41  N.  J.  Eq.  442,  5  Atl.  575,  holding  statute  of  limitations  barring 
right  of  entry  applicable  by  analogy  to  bar  equity  of  redemption ;  Coles  v. 
Vanneman,  51  N.  J.  Eq.  329,  18  Atl.  471,  holding  lapse  of  eight  years 
barred  redress  in  equity  for  fraud  in  obtaining  mortgage;  Jackson  v,  Wal- 
dron,  13  Wend.  204,  holding  more  than  twenty  years'  possession  by  one 
originally  equitable  mortgagee,  and  his  devisee,  gave  complete  l^^l  title; 
Humbert  v.  Trinity  Church,  24  Wend.  615,  holding  bill  to  determine  bound* 
aries  and  for  an  accounting  barred  by  twenty  years'  occupancy  of  land  in 
dispute;  Humbert  v.  Trinity  Church,  7  Paige,  197,  holding  bill  to  recover 
rents  and  profits  barred  by  more  than  twenty  years'  adverse  possession; 
Sarrowe  v.  Beam,  10  Ohio^  503,  where  a  widow  was  within  the  exception 
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of  the  statute  of  limitations,  her  dower  was  not  barred  for  staleness,  since 
the  statute  as  a  whole  was  applicable ;  Clark  v.  Potter,  32  Ohio  St.  61,  where 
possession  under  claim  of  title  during  period  of  statute  of  limitations  by 
one  originally  a  mortgagee,  barred  redemption;  Strimpfler  v.  Roberts,  18 
Pa.  St.  302,  57  Am.  Dec.  617,  holding  action  of  ejectment  and  to  declare 
a  trust  based  on  alleged  equitable  title,  barred  by  adverse  possession  dur- 
ing period  of  statute  of  limitations;  York's  Appeal,  110  Pa.  St.  83,  2  Atl. 
69^  where  creditor  of  decedent's  estate  presented  claim  in  Orphans'  Court, 
it  was  held  to  be  barred  by  statute  of  limitations  because  it  would  have 
been  in  law  court;  Mowry  v.  Providence,  10  R.  I.  56,  holding  title  could 
be  acquired  by  adverse  possession  to  property  previously  dedicated  to  the 
use  of  a  limited  portion  of  the  population;  Patton  v.  McClure,  Mart,  ft  T. 
345,  in  argument,  applying  reason  of  rule  by  analogy,  holding  statute  of 
frauds  as  binding  on  court  of  equity  as  on  court  of  law;  Hickman  v. 
Gaither,  2  Yerg.  207,  holding  seven  years'  adverse  possession  under  claim 
of  title  barred  claim  by  entry  in  equity;  Hughes  v.  Brown,  88  Tenn.  587, 
590,  592,  8  L.  R.  A.  483,  13  S.  W.  288,  discussing  rule^and  exceptions,  hold- 
ing suit  to  subject  trust  estate  to  payment  of  judgment  against  former 
trustee  for  debt  incurred  by  him  for  benefit  of  trust  estate,  barred  in 
equity  by  statute  of  limitations ;  Kennedy  v.  Baker,  59  Tex.  157,  holding  the 
two-year  statute  of  limitations  barred  recovery  in  court  of  equity  of  money 
held  by  defendant  as  constructive  trustee  for  plaintiff;  Cresap  v.  McLean, 
5  Leigh  (Va.),  390,  where  defendant  having  had  actual  possession  under 
elder  patent  longer  than  period  which  would  bar  entry,  plaintiff's  alleged 
equity  was  barred;  dissenting  opinion  in  Baket  v.  Morris,  10  Leigh,  316, 
arguing,  recovery  in  equity  on  personal  bond  where  liability  has  been  denied 
by  obligor  for  more  than  twenty  years,  barred  by  lapse  of  time;  Swann  v. 
Thayer,  36  W.  Va.  53,  54,  11  S.  E.  425,  holding  laches  barred  recovery  of 
real  estate  purchased  by^  creditor  at  void  sale,  under  deed  of  trust,  where 
he  and  his  alienees  held  same,  claiming  titl«  for  more  than  seventeen 
years ;  Fkwcett  v.  Fawcett,  85  Wis.  338,  39  Am.  St.  Rep.  847,  55  N.  W.  406, 
holding  the  statute  not  to  bar  equity  as  between  trustee  and  cestui  que 
trust. 

Modified  in  Doe  v.  McLoskey,  1  Ala.  746,  holding  statute  prescribing 
time  within  which  claims  could  be  presented  against  deceased's  estate,  did 
not  bar  foreclosure  of  mortgage  on  part  of  real  estate  belonging  to  such 
estate. 

Distinguished  in  Sis  v.  Boarman,  11  App.  D.  C.  121,  holding  that  where 
trust  creditor  has  delayed  nineteen  years  to  enforce  trust  not  to  be  con- 
sidered where  statute  bars  only  after  twenty  years;  Johnson  v.  Elkins,  1 
App.  D.  C.  443,  holding  that  statute  of  limitations  did  not  apply  in  case 
of  trust  where  transaction  under  first  deed  made  by  trustee  was  not  con- 
summated; Rhode  Island  v.  Massachusetts,  15  Pet.  273,  10  L.  Ed.  736) 
holding  rule  not  applicable  to  political  communities,  especially  as  special 
circumstances  were  alleged  which  prevented  complainant  from  asserting 
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her  rights;  Gray  v.  Jones,  4  McCraiy,  621,  14  Fed.  87,  holding  owner  of 
equitable  title  to  unoccupied  lands  not  barred  by  statute  of  limitations 
in  absence  of  any  adverse  pdlssession ;  Trecothick  v.  Austin,  4  Mason,  32,      ^ 
Fed.  Cas.  14,164,  holding  statute  did  not  run  against  cestui  que  trust  where  • 
trustee  having  died  the  trust  property  was  distinct  and  separable  from 
his  own  estate;  Phalen  v.  Clark,  19  Conn.  435,  50  Am.  Dec.  258,  holding  j 

statute  of  limitations  inapplicable  to  bar  bill  for  recovery  by  owner  of 
lottery,  from  ticket  agent  and  a  confederate,  of  sum  of  money  procured 
by  them  from  him,  through  fraud ;  Perkiiis  v.  Cantwell,  4  Harr.  274,  275, 
42  Am.  Dec.  755,  756,  where  held  since  legacies  were  not  within  statute 
of  limitations  respecting  actions  and  entries  concerning  lands,  the  excep- 
tions thereto  were  not  applicable  in  equity  to  demand  for  payment  of 
legacy,  but  same  was  held  barred  for  staleness;  Drummond  v.  Green,  35 
Md.  151,  admitting  rule  but  holding  it  inapplicable  under  facts  of  case> 
Varick  v.  Edwards,  1  Hoff.  Ch.  417,  holding  rule  not  applicable  because 
possession  not  adverse;  Sullivan  v.  Latimer,  35  S.  C.  430,  14  S.  E.  935, 
where  possession  of  defendants,  claiming  under  trustee,  with  notice  of 
the  trust,  held  not  to  be  adverse  so  as  to  bar  recovery  by  cestui  que  trust ; 
Williams  v.  Lewis,  5  Leigh  (Va.),  691,  holding  bill  for  specific  performance 
not  barred  by  statute  of  limitations  where  defendant's  decedent,  for  valu-  , 
able  consideration,  put  plaintiff  in  possession  of  and  agreed  to  convey  to 
him  land,  to  which  he  had  not  then,  but  defendant  afterward  acquired, 
the  legal  title;  Straughan  and  Others  v.  Wright,  4  Rand.  497,  where  court 
announced  the  doctrine  but  refused  to  apply  it  until  such  time  as  it  should 
be  determined  by  action  at  law  whether  defendant  was  barred  there. 

« 

Limitations  in  equity.    Note,  12  Am.  Dec.  372. 

Necessity  of  color  of  title  for  adverse  possession.    Note,  14  Am.  Dec. 
766. 

Effect  of  statute  of  limitations  between  trustees  and  cestui  que  trust. 

Note,  34  Am.  Dec.  725. 
Refusal  of  relief  in  equity  because  of  laches.    Note,  54  Am.  Dec.  130. 

Statute  of  limitations  as  between  trustor  and  trustee.    Note,  99  Am. 
Dec.  890. 

Necessity  for  color  of  title,  not  eicpressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  16  L.  R.  A.  (N.  8.)  1195. 

Miscellaneous.  Cited  in  Perkins  v.  Rogers,  35  Ind.  141,  9  Am.  Rep.  652; 
McNairy  v.  Bell,  1  Yeig.  503,  to  point  that  demand  not  necessary  when 
note  made  payable  at  specified  time  and  place. 

10  Wheat.  181-192,  6  I^  Ed.  297,  OABNEAIi  ▼.  BANKS. 

Jnzifldlctlon  of  Federal  court  in  equity  as  between  parties  over  wliom 
Federal  court  has  Jurisdiction  will  not  be  ousted  by  Joinder  of  those  over 
whem  it  liaa  not»  if  mmecessary. 
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Approved  in  Regis  v.  United  Drug  Co.,*  180  Fed.  206,  holding  that  as  bill 
showed  no  controversy  wholly  between  residents  of  different  States,  motion 
to  remand  to  State  court  should  be  granted;  North  Carolina  Mining  Co.  v. 
Westfeldt,  151  Fed.  296,  holding  that  where  one  of  defendants  was  not 
indispensable,  suit  as  to  him  could  be  dismissed;  Grove  v.  Grove,  93  Fed. 
867,  holding  court  has  power  to  retain  jurisdiction  of  suit  by  dismissing 
]parties  not>  indispensable,  but  whose  presence  would  deprive  court  of  juris- 
diction; Hatch  V.  Railroad  Co.,  6  Blatchf.  116,  Fed.  Cas.  6204,  holding 
plaintiff  could  not  deprive  defendant  of  right  of  removal  to  Federal  court 
by  joining  merely  formal  parties ;  IJeriot  v.  Davis,  2  Wood.  &  M.  232,  Fed. 
Cas.  6404,  where  court  took  jurisdiction  as  between  plaintiff  and  defend- 
ant whoso  interest  was  distinct  from  that  of  certain  nominal  defendants, 
citizens  of  same  State  with  plaintiff;  Bowman  v.  Wathen,  2  McLean,  379, 
Fed.  Cas.  1740,  if  certain  plaintiffs  were  improperly  joined  court  could 
proceed  as  between  parties  properly  before  it ;  Harrison  v.  Urann,  1  Story, 
66,  Fed.  Cas.  6146,  overruling  plea  by  two  defendants  that  third  defendant 
who  did  not  appear  was  citizen  of  same  State  with  plaintiff;  Pond  v. 
Sibley,  19  Blatchf.  197,  7  Fed.  135,  holding  citizenship  of  officers  of  de- 
fendant corporations  could  nolt  affect  right  of  removal  to  Federal  court, 
such  officers  being  merely  formal  parties;  Insurance  Co.  v.  Svendsen,  74 
Fed.  348,  holding  complainant  could  amend  by  omitting  a  merely  nominal 
party  defendant  over  whom  court  had  no  jurisdiction ;  Tug  R.  Co.  v.  Brige, 
86  Fed.  820,  holding  complainant  could  amend  by  dropping  citizen  defend- 
ant^ where  decree  could  be  rendered  as  between  the  parties  remaining; 
Gordon  v.  Simontoh,  10  Fla.  196,  where  court  held  its  jurisdiction  \^as  not 
affected  as  to  parties  properly  before  it,  by  joinder  of  a  foreign  executor 
who  could  not  defend  under  State  law;  Howard  v.  Cannon,  11  Rich.  Eq. 
26,  75  Am.  Dec.  739,  to  effect  that  Circuit  Court  could  not  have  taken 
jurisdiction  where  some  of  the  necessary  parties  defendant  were  citizens 
of  the  same  State  with  plaintiff ;  Shields  v.  Barrows,  17  How.  140,  15  L.  Ed. 
161,  directing  dismissal  where  parties  to  a  compromise,  residing  in  same 
State  with  plaintiff,  were  indispensable  parties  to  bill  to  rescind;  Florida 
V.  Georgia,  17  How.  508,  15  L.  Ed.  200,  to  point  that  where  party  necessary 
for  a  decree  not  joined,  court  should  refuse  to  act ;  Smith  v.  Rines,  2  Sumn. 
350,  Fed.  Cas.  13,100,  remanding  to  State  court  suit  for  damages  arising 
out  of  tort,  because  defendants,  some  of  whom  were  citizens  of  same 
State  with  plaintiff,  were  jointly  liable ;  Conolly  v.  Wells,  33  Fed.  208,  hold- 
ing nonresident  coexecutor  to  be  such  indispensable  party  to  bill  against 
executors  for  accounting,  that  court  could  not  proceed  without  him. 

Decree  must  be  sustained  "by  the  allegations  of  the  parties  and  proofs 
in  the  cause. 

Approved  in  Columbia  Digger  Co.  v.  Rector,  215  Fed.  624,  holding  that 
where  complaint  did  not  sufficiently  allege  citizenship  of  certain  parties, 
complainant  could  dismiss  as  to  them;  Edison  Electric  Light  Co.  v.  Penin- 
sular Lights  Power  &  Heat  Co.^  95  Fed.  676^  holding  license  to  use  electric 
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invention  sbowiBg  it  to  be  more  restricted  than  shown  by  allegations  of 
bill  did  not  enlarge  issue  made  by  the  pleadings  or  change  their  con- 
struction; dissenting  opinion  in  Harrison  v.  Nixon,  9  Pet.  512,  9  L.  Ed.  212, 
holding  failure  to  prove  allegations  in  the  bill  a  proper  subject  for  inquiry 
in  appellate  court;  Tilghman  v.  Tilghman,  Bald.  491,  Fed.  Cas.  14,045, 
holding  plaintiff  alleging  written  contract  could  not  recover  on  proof  of 
verbal  one;  Phelps  v.  Elliot,  35  Fj^d.  461,  dismissing  bill  because,  though 
facts  proved  establishing  complainant's  title,  such  facts  were  not  alleged 
in  the  bill;  Morgan  v.  Crabb,  3  Port.  (Ala.)  473,  holding  defendant  entitled 
to  no  benefit  from  proof  of  fact  not  alleged  in  his  answer ;  Clements  v. 
Kellogg,  1  Ala.  333,  reversing  decree  for  variance  between  allegations  and 
proof;  Graham  v.  Tankersley,  15  Ala.  647,  holding  chancellor  properly  re- 
fnsed  decree  upon  proof  not  responsive  to  any  of  the  allegations  of  the 
pleadings;  Ansley  v.  Robinson,  16  Ala.  798,  holding  that  decree  could  not 
embrace  matters  not  alleged  in  the  bill  even  though  admitted  by  defendant ; 
XoUey  v.  Rogers,  22  Ark.  229,  reversing  decree,  because  facts  upon  which 
rendered  not  distinctly  alleged  in  the  bill ;  West  v.  McCarty,  4  Blackf .  246, 
where  decree  reversed  because  not  sustained  by  the  allegations  or  the  proof ; 
Buck  V.  MeCaughtry,  5  T.  B,  Mon.  221,  holding  evidence  of*  facts  not 
alleged  in  the  bill  inadmissible;  dissenting  opinion  in  Bayne  v.  State,  62 
Md.  115,  arguing  that  it  was  necessary  for  plaintiff  to  allege  and  prove 
fraud  in  grantee  in  order  to  support  decree  setting  aside  deed  claimed 
to  be  in  fraud  of  creditors ;  Warren  Glass  Works  Co.  v.  Coal  Co.,  65  Md. 
549,  5  Atl.  254,  affirming  judgment  for  defendant  for  failure  of  evidence 
to  support  averments  of  declaration ;  Bedford  v.  Williams,  5  Cold.  207,  hold- 
ing matters  Appearing  in  the  proof  alone  and  not  otherwise  in  the  record 
could  not  constitute  ground  for  reversal;  Keene  v,  Wheatley,  14  Fed.  Cas. 
188,  holding  matters  not  allied  in  bill  could  not  constitute  basis  for  decree 
in  favor  of  complainant. 

Treaty  of  1778  with  France  secures  to  citizeiui  or  subjects  of  either  power 
pziYilege  of  holding  lands  in  territory  of  other. 

Cited  in  Pollard  v.  Kibbe,  14  Pet.  413,  10  L.  Ed.  519,  sustaining  Spanish 
grant  in  formerly  disputed  territory  ,*  under  a  provision  of  treaty  of  cession 
thereof  to  United  States;  Hauenstein  v.  Lynham,  100  U.  S.  489,  25  L.  Ed. 
630,  holding  that  Swiss  devisee  of  Virginia  realty  is  entitled,  under  the 
treaty  of  1850,  to  sell  same  and  export  the  proceeds ;  dissenting  opinion  in 
Baldwin  v.  Frank,  120  U.  S.  703,  30  L.  Ed.  772,  7  Sup.  Ct.  765,  arguing 
that  provisions  of  the  treaty  with  China,  conferring  certain  rights  and 
privil^es  upon  resident  Chinese  was  self -operating;  Parrott's  Chinese  Case, 
6  Sawy.  371,  1  Fed.  503,  holding  void  provisions  of  California  Constitution 
and  code,  depriving  resident  Chinese  of  rights  and  privileges  secured  to 
them  by  treaty  of  1868;  People  v.  Gerke,  5  Cal.  382,  386,  sustaining  power 
of  Federal  government  to  confer  upon  aliens  right  to  inherit  lands  and 
sell  same  and  withdraw  proceeds  by  treaty  with  Prussia;  Opel  v.  Shoup, 
100  Iowa,  424^  87  L.  B.  A.  .587,  69  N.  W.  563,  provisions  of  treaty  securing 
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to  sulu'ects  of  king  of  Bavaria  qualified  right  to  inherit  realty,  prevail  over 
State  law  conflicting  therewith. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  R.  A.  188. 

Miscellaneous.  Cited  in  Durant  v.  Essex  Co.,  7  Wall.  110,  19  L.  Ed.  156, 
as  instance  of  Supreme  Court  directing  dismissal  without  prejudice  in 
a  proper  case.  ' 

10  Wheat.  19^204,  6  li.  Ed.  300,  McCOBMIOK  ▼.  SfJUiIVANT. 

United  States  inferior  courts  heing  limited;  their  Judgments  are  reversible 
on  error  or  appeal  for  failure  of  record  to  show  Jniisdiction,  but  they  are  not 
void. 

Approved  in  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198  U.  S. 
197,  49  L.  Ed.  1016,  26  Sup.  Ct.  629,  Federal  court,  which  has  decreed 
foreclosure  in  suit  in  which  diverse  citizenship  was  admitted  and  prop- 
erty described  as  lying  in  State,  may  by  ancillary  suit  restrain  attack  on 
purchaser's  title  under  decree,  by  State  suit  brought  by  party  to  original 
suit,  which  proceeds  on  theory  that  by  reason  of  own  untruthful  admission, 
of  citizenship,, Federal  court  assumed  jurisdiction;  United  States  v.  Ness, 
230  Fed.  953,  holding  that  decision  of  State  court  upon  question  as  to 
whether  certificate  of  citizenship  was  legally  or  illegally  procured  was  just 
and  right;  California- Atlantic  S.  S.  Co.  v.  Central  Door  &  Lumber  Co., 
206  Fed.  11,  124  C.  C.  A.  139,  holding  that  where  it  is  not  alleged  in  Ubel 
that  damages  occurred  while  goods  were  on  high  seas,  judgment  was 
erroneous,  and  may  be  reversed ;  Illinois  Cent.  R.  Co.  v.  Sheegog,  177  Fed. 
758,  holding  judgment  valid  despite  insufficiency  of  averment  of  jurisdic- 
tional facts  in  petition  for  removal;  Lioeser  v.  Savings  Deposit  Bank  & 
Trust  Co.,  163  Fed.  215,  89  C.  C.  A.  642,  applying  rule  where  Circuit  Court 
of  Appeals  erroneously  reviewed  judgment  of  bankruptcy  court  on  appeal 
instead  of  by  petition  to  revise ;  In  re  First  Nat.  Bank,  152  Fed.  70, 11  Ann, 
Caa.  855,  81  C.  C.  A.  260,  applying  rule  to  adjudication  of  bankruptcy  of 
corporation;  Edelstein  v.  United  States,  149  Fed.  638,  9  L.  R.  A;  (N.  S.) 
239,  79  C.  C.  A.  328,  holding  that  though  petition  in  bankruptcy  failed 
to  allege  that  bankrupts  were  wage-earners  or  farmers,  decree  rendered 
thereon  imports  absolute  verity;  Edelstein  v.  United  States^  149  Fed.  638, 
judgments  of  bankruptcy  court  import  absolute  verity  unless  reversed; 
Ridge  V.  Manker,  132  Fed.  602,  67  C.  C.  A  596,  decree  against  receiver 
of  another  court  is  not  nullity  which  may  be  collaterally  attacked  merely 
because  record  does  not  affirmatively  show  leave  to  sue;  Johnson  v.  Qunter, 
127  Fed.  227,  holding  under  Ark.  Acts  of  1895,  p.  88,  No.  71,  providing 
for  sale  of  land  for  nonpayment  of  levee  taxes,  by  means  of  proceedings 
in  Superior  Court  of  record  to  foreclose  lien,  decree  of  such  court  fore- 
closing lien  not  collaterally  attackable  on  ground  that  record  did  not  dis- 
close jurisdictional  facts ;  In  re  Ives,  111  Fed.  497,  holding  rule  in  Federal 
courts  that  judgments,  decrees,  and  order  cannot  be  set  aside  after  the  term 
is  applicable  to  bankruptcy  proceedings,  except  of  an  application  for 
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reyocation  of  discharge;  Tube  City  Min,  etc.  Co.  v.  Otterson,  16  Ariz.  312, 
146  Pac.  206,  holding  that  judgment  of  State  court  foreclosing  lien  on  prop- 
erty of  person  declared  bankrupt  during  proceedings  not  subject  to  col- 
lateral attack;  Whitford  v.  Whitford,  100  Ark.  70,  139  S.  W.  655,  holding 
decree  of  divorce  conclusive  against  collateral  attack;  Hull  v.  Burr,  64 
Fla.  88,  59  South.  788,  holding  that  collateral  attack  cannot  be  made  in 
suit  in  State  court  upon  proceedings  of  bankruptcy  court;  Ross-Lewin  v. 
Goold,  211  m.  387,  71  N.  E.  1029,  where  bankruptcy  petition  attempted 
to  charge  proper  residence  of  petitioner  in  district,  and  court  adjudged 
him  bankrupt,  it  is  presumed  on  collateral  attack  that  court  heard  evidence 
as  to  residence ;  Cobe  v.  Ricketts,  111  Mo.  App.  113,  85  S.  W.  133,  where 
after  suit  to  dissolve  loan  association  in  Federal  court.  State  court  at- 
tempted to  transfer  jurisdiction  in  previous  similar  suit  to  Federal  court, 
which  rendered  decree  of  sale  of  assets,  which  was  never  reversed,  decree 
not  collaterally  assailable  by  association's  debtor  in  suit  by  purchaser  of 
assets ;  Liscum  v.  Henderson-Sturgis  etc.  Piano  Co.,  44  Okl.  551,  145  Pac. 
T73,  where  transcript  of  justice's  docket  shows  jurisdiction  over  persons 
and  subject  matter,  judgment  not  appealed  is  conclusive  on  parties;  Wat- 
tles V.  Foster,  126  Tenn.  452,  Ann.  Oaa.  191SE,  69,  150  S.  W.  419,  judgment 
of  Supreme  Court  in  case  in  which,  through  inadvertence,  it  assumed  juris- 
diction on  appeal  which  should  have  been  taken  to  Court  of  Civil  Appeals, 
is  not  void;  Bank  v.  Moss,  6  How.  40,  ^2  L.  Ed.  334,  holding  final  judg- 
ment by  Circuit  Court  could  only  be  disturbed  for  want  of  jurisdiction 
by  Supreme  Court;  Erwin  v.  Lowry,  7  How.  180,  12  L.  Ed.  658,  holding 
that  final  judgment  of  Federal  court  could  not  be  attacked  collaterally 
in  State  court,  for  want  of  jurisdiction;  Kennedy  v.  Bank,  8  How.  611, 
12  L.  Ed.  1219,  holding  that  though  proceedings  were  erroneous  for  want 
of  allegation  of  citizenship  of  parties  they  were  not  for  that  reason  void ; 
Des  Moines  Co.  v.  Homestead  Co.,  123  U.  S.  557,  81  L.  Ed.  204,  8  Sup.  Ct. 
220,  holding  not  void  an  unreversed  judgment  of  Federal  court  where 
jurisdiction  did  not  appear;  Cuddy,  Petitioner,  131  U.  S.  284,  33  L.  Ed. 
156,  9  Sup.  Ct.  704,  holding  that  jurisdiction  of  court  in  contempt  pro- 
ceedings could  not  be  assailed  collaterally  on  application  for  writ  of  habeas 
corpus ;  In  re  Cooper,  143  U.  S.  506,  36  L.  Ed.  243,  12  Sup.  Ct.  462,  holding 
decree  of  District  Court  in  admiralty  could  not  be  fittacked  collaterally 
on  application  for  writ  of  prohibition;  Evers  v.  Watson,  156  U.  S.  533, 
39  L.  Ed.  523,  15  Sup.  Ct.  432,  where  held  decree  of  Circuit  Court  could 
not  be  attacked  in  collateral  proceedings  in  same  court  for  want  of  juris- 
diction ;  Dowell  v.  Applegate,  152  U.  S.  339,  38  L.  Ed.  467,  14  Sup.  Ct.  616, 
holding  unreversed  decree  of  Circuit  Court  binding  upon  parties,  and  could 
not  be  treated  as  a  nullity  by  State  court  because  jurisdiction  had  not 
appeared ;  Cutler  v.  Huston,  158  U.  S.  430,  39  L.  Ed.  1042,  15  Sup.  Ct.  871, 
holding  judgment  of  Circuit  Court  could  not  be  treated  as  void  in  col- 
lateral proceeding  on  ground  that  diverse  citizenship  of  parties  had  not 
appeared;  In  re  Lennon,  166  U.  S.  553,  41  L.  Ed.  1112,  17  Sup.  Ct.  660, 
where  diverse  citizenship  of  plaintiff  and  defendants  appeared  on  the  jrecord 
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in  Circuit  Court,  contrary  not  permitted  to  be  shown  and  judgment  assailed 
therefor  on  petition  for  habeas  corpus;  Brown  v.  Noyes,  2  Wood.  &  M. 
80,  Fed.  Cas.  2023,  holding  Federal  court  could  not  treat  its  own  final 
judgAient  as  nullity,  nor  vacate  same  on  motion,  for  failure  of  record  to 
show  jurisdiction;  Speigel  v.  Meredith,  4  Biss.  127,  Fed.  Cas.  13,227, 
holding  allegation  in  a  bill  to  quiet  title  of  ignorance  of  citizenship  of 
certain  defendants,  such  defect  as  would  defeat  jurisdiction  and  render 
any  decree  thereon  liable  to  reversal;  Fideliter  v.  United  States,  1  Sawy. 
156,  1  Abb.  (U.  S.)  579,  Fed.  Cas.  4755,  holding  allegation  of  seizure,  in 
libel  to  condemn  vessel,  necessary  to  jurisdiction,  and  failure  to  allege 
same  ground  for  reversal  on  appeal;  Farmers'  etc.  Co.  v.  McKinney,  6 
McLean,  10,  Fed.  Cas.  4667,  when  Circuit  Court  refused  to  regard  its 
decree  in  former  case  nullity  because  jurisdiction  did  not  appear  therein; 
Holmes  v.  Railroad  Co.,  7  Sawy.  392,  9  Fed.  237,  denying  Federal  juris- 
diction of  cause  of  actioii  already  finally  determined  in  proceeding  in 
State  court,  deciding  the  question  of  inhabitancy  of  parties;  In  re  Eaton, 
51  Fed.  805,  holding  in  collateral  proceeding  on  application  for  habeas 
corpus  order  of  injunction  not  void  for  failure  of  record  to  show  juris- 
dictional facts;  Skirving  v.  Insurance  Co.,  59  Fed.  745,  19  U.  S.  App.  442, 
refusing  to  enjoin  execution  of  judgment  obtained  in  ^Circuit  Court  for 
failure  of  record  to  show  jurisdiction;  Foltz  v.  Railway  Co.,  60  Fed.  318, 
19  U.  S.  App.  576,  holding  jurisdiction  of  Federal  court  to  condemn  land 
in  a  suit  in  which  final  judgment  tendered,  not  subject  to  collateral  attack 
in  proceeding  between  same  parties  to  enjoin  ejectment;  Ex  parte  Lennon, 
64  Fed.  322,  22  U.  S.  App.  561,  holding  jurisdiction  of  court  to  grant 
injunction  i^  former  proceeding,  unassailable  for  lack  of  diverse  citizen- 
ship of  parties  on  petition  for  habeas  corpus  by  one  committed  for  con- 
tempt for  violating  injunction;  Pullman  Co.  v.  Washburn,  66  Fed.  794, 
holding  defendant  in  suit  to  collect  judgment  rendered  by  Circuit  Courb- 
could  not  assail  jurisdiction  of  former  suit  for  inadequacy  of  amount  in 
controversy;  Board  v.  Piatt,  79  Fed.  571,  49  U.  S.  App.  216,  222,  holding 
judgment  of  State  court  having  jurisdiction  of  parties  and  subject  matter 
not  liable  to  collateral  attack,  in  Federal  court,  for  fraud  or  ^rror;  Dexter 
Co.  V.  Sayward,  84  Fed.  303,  denying  right  of  court  in  a  collateral  pro- 
ceeding to  pronounce  void  a  judgment  of  Circuit  Court  and  mandate 
of  Supreme  Court  iA  cause  removed  from  State  court,  though  record  fails 
to  show  ground  i(fr  removal ;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095, 
holding  District  Court  being  of  limited  jurisdiction  had  no  jurisdiction 
of  contract  for  furnishing  materials  at  home  port  on  lake  in  building  ves- 
sel, in  absence  of  statute  conferring  same;  In  re  McDonald,  16  Fed.  Cas. 
28,  to  point  that  jurisdiction  of  Federal  court  after  judgment  had  been 
rendered  could  not  be  questioned  for  failure  of  record  to  show  jurisdic- 
tional facts,  in  collateral  proceeding  on  habeas  corpus;  Wyman  v.  Camp- 
bell, 6  Port.  244,  31  Am.  Dec.  691,  to  efEect  that  judgment  of  Orphans' 
Court  of  Alabama  void  unless  jurisdictional  facts  appeared  of  record,  it 
being  a  court  of  special  jurisdiction;  Nugent  v.  State,  18  Ala.  524,  deiiniug 
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''inferior  courts''  according  to  Alabama  Constitution ;  Pearce  v.  Iron  Works, 
32  Ala.  72,  holding  Federal  court  judgment  not  subject  to  collateral  attack 
on  ground  of  want  of  diverse  citizenship  of  parties;  Busteed  v.  Parsons, 
54  Ala.  401,  25  Am.  Eep.  693,  holding  District  Court  though  of  limited 
is  not  of  inferior  jurisdiction,  and  judge  thereof  not  liable  personally  for 
erroneously  issuing  warrant  for  arrest  upon  affidavit;  Goodman  v.  Winter, 

64  Ala.  426,  where  court  held  sentence  of  probate  court  to  be  conclusive 
except  in  a  direct  proceeding  for  its  vacation  or  reversal;  Borden  v.  State, 
11  Ark.  541,  54  Am.  Dec.  232,  holding  that  Arkansas  Probate  Court  being 
court  of  superior  jurisdiction  its  decree  could  not  be  pronounced  a  nullity; 
La  Croix  v.  Commissioners,  49  Conn.  596,  defining  "inferior  courts"  in 
State  Constitution ;  Kenny  v.  Greer,  13  111.  452,  arguing  in  favor  of  validity 
of  State  court  judgment  in  collateral  action,  though  jurisdictional  facts 
did  not  appear;  dissenting  opinion  in  Haywood  v.  Collins,  60  111.  342,  argu- 
ing against  liability  of  judgment  of  State  court  of  superior  jurisdiction 
to  collateral  attack  for  want  of  jurisdiction;  Hays  v.  Ford,  55  Ind.  56, 
holding  complaint  to  enjoin  collection  of  judgment  because  of  plaintiff's 
discharge  in  bankruptcy,  not  demurrable  for  failure  to  show  jurisdiction 
to  grant  discharge ;  Wright  v.  Marsh,  2  G.  Greene,  103,  holding  judgment 
of  a  territorial  court  not  void  for  failure  of  the  record  to  show  all  juris- 
dictional facts;  Ward  v.  Cozzens,  3  Mich.  258,  in  suit  for  false  imprison- 
ment, holding  order  of  Federal  court  directing  issue  of  capias  not  void, 
though  facts  did  not  authorize  it;  Grand  etc.  Co.  v.  Gray,  38  Mich.  468, 
defining  jurisdiction  of  municipal  courts,  holding  their  judgments  binding 
until  reversed,  though  no  jurisdiction  be  shown  of  record;  Jim  v.  State,  3 
Mo.  163,  discussing  effect  in  appellate  court  of  omission  of  jurisdictional 
facts  from  record  in  murder  trial ;  Reed  v.  Vaughn,  10  Mo.  448,  where  held 
bill  to  enjoin  judgment  included  in  bankrupt's  schedule  need  not  show 
jurisdiction  of  District  Court  to  grant  the  discharge;  Johnson  v.  Beazley, 

65  Mo.  260,  27  Am.  Eep.  282,  holding  record  of  appointment  of  admin- 
istrator could  not  be  regarded  as  a  nullity  in  a  collateral  proceeding  because 
record  failed  to  show  jurisdictional  facts;  State  v.  Rainey,  74  Mo.  234,  to 
point  that  judgment  of  Federal  court  not  subject  to  collateral  attack  in 
State  court;  Kittredge  v.  Emerson,  15  N.  H.  263,  to  point  that  Federal 
court  could  not,  in  collateral  ^  proceeding,  regard  judgment  of  State  court 
as  void,  though  same  might  be  reversible  for  error  in  Federal  Supreme 
Court;  Sherman  v.  Hanno,  66  N.  H.  166,  28  Atl.  21,  holding  reference  in 
mortgage  to  a  deed  for  description  of  premises  not  ground  for  collateral 
attack  on  judgment  of  foreclosure;  Russel  v.  Works,  35  N.  J.  L.  320,  hold- 
ing judgment. of  Justices'  Court  in  New  Jersey  not  to  be  liable  to  attack 
collaterally;  Ruckman  v.  Cowell,  1  N.  Y.  507,  and  Chemung  v.  Judson, 
8  N".  Y.  261,  holding  discharge  in  bankruptcy  where  offered  in  evidence, 
cannot  be  regarded  as  nullity  for  failure  to  show  jurisdictional  facts; 
Lessee  v.  Jeffries,  12  Ohio,  271,  40  Am.  Dec.  478,  to  point,  that  mere 
failure  to  show  jurisdiction  on  record  in  a  collateral  proceeding  does  not 
invalidate  judgment  of  court  of  general  jurisdiction;  Sheldon  v.  Newton, 
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3  Ohio  St.  500,  to  effect  that  proceedings  of  Court  of  Common  Pleas  not 
to  be  regarded  as  invalid  in  collateral  proceeding  for  mere  failure  to  show 
all  jurisdictional  facts;  Thompson  v.  Lyle,  3  Watts  &  S.  168,  holding  it 
error  for  State  court  in  collateral  proceeding  to  regard  proceeding  of 
District  Court  as  void;  Supervisors  v.  Le  Clerc,  3  Finn.  327,  holding  that 
as  County  Courts  were  limited  in  their  jurisdiction,  the  record  must  show 
that  they  acted  within  their  powers;  Williamson's  Case,  26  Pa.  St.  23, 
67  Am.  Dec.  386,  holding  State  Supreme  Court  could  not  review  judgment 
of  District  Court  oii  application  for  habeas  corpus;  Vincent  v.  Davidson, 
1  Kan.  App.  612,  42  Pac.  392,  holding  judgment  of  an  inferior  court  could 
not  be  questioned  or  set  aside  in  a  collateral  proceeding  where  record 
showed  jurisdiction ;  dissenting  opinion  in  McNutt  v.  Bland,  2  How.  22,  25, 

11  n.  Ed.  164,  166,  arguing  as  to  Federal  jurisdiction  for  diverse  citizen- 
ship.' 

Modified  in  Kingsbury  v.  Buckner,  134  U.  S.  675,  ZZ  L.  Ed.  1057, 10  Sup. 
Ct.  646,  holding  that  judgment  is  void  and  may  be  collaterally  attacked 
where  party  against  whom  rendered  was  never  before  the  court;  Werz  v. 
Werz,  11  Mo.  App.  35,  holding  that  the  presumption  in  favor  of  judg- 
ments of  superior  courts  is  confined  to  proceedings  according  to  course  of 
common  law;  Morse  v.  Presby,  25  N.  H.  301,  to  effect  that  decree  of 
District  Court  in  bankruptcy  was  liable  to  collateral  attack,  its  powers 
in  such  cases  being  special;  In  re  Booth,  3  Wis.  180,  holding  judgment  of 
District  Court  void  where  record  affirmatively  showed  it  to  have  acted 
without  jurisdiction. 

.  Effect  of  inadvertent  assumption  of  jurisdiction  by  appellate  court. 
Note,  Ann.  Oaa.  191SE,  70. 

The  inferior  conrts  of  the  TTnitad  States  are  cotbrts  of  limited  jurisdiction. 

Approved  in  In  re  Columbia  Real  Estate  Co.,  101  Fed.  970,  holding  in 
bankruptcy  proceedings  in  District  Court,  all  facts  necessary  to  give  court 
jurisdiction  need  not  appear  on  face  of  record;  United  States  v.  Ta-wan- 
ga-ca,  Hempst.  305,  Fed.  Cas.  16,435,  applying  the  rule  in  holding  District 
Court  for  Arkansas  could  not  take  cognizance  of  crime  committed  outside 
of  the  district;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  438, 
Fed.  Cas.  15,867,  denying  Circuit  Colurt's  power  to  punish  a  nuisance  in 
maintaining  bridge  over  navigable  waters,  in  absence  of  authority  from 
Congress. 

Law  of  place  where  land  is  Bituated  goTerns  as  to  tlia  title  and  disposltioii 
of  real  property.  .         / 

Approved  in  Coney  Island  v.  Mclntyre-Paxton  Co.,  200  Fed.  906,  119 
C.  C.  A.  197,  holding  that  although  contract  was  not  deed,  mor^^age  or 
lease  under  laws  of  Ohio,  it  was  contract  and  valid;  Southern  Pac.  Co.  v. 
Western  Pac.  Ry.  Co.,  144  Fed.  179,  construing  Oakland  waterfront  grant; 
Kane  v.  Luckman,  131  Fed.  618,  applying  rule  in  suit  for  specific  perform- 
ance of  contract  to  exchange  cows  for  land;  Postal  Tel.  Cable  C*.  v.  South-  . 
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em  Ry.  Co.,  122  Fed.  160,  holding  as  under  State  law,  action  of  eminent 
domain  is  not  triable  before  a  jury,  on  removal  to  Federal  court  jury 
will  be  denied;  Deck  v.  Whitman,  96  Fed.  884,  holding  in  suit  to  foreclose 
mortgage  in  Federal  court  the  State  statutes  for  enforcement  of  mortgage 
contract  will  be  followed;  Crossett  Lumber  Co.  v.  Files,  104  Ark.  602,  149 
S.  W.  909,  holding  in  case  of  one  omitting  mention  of  child  in  will,  descent 
of  his  realty  governed  by  laws  of  State  y^here  situated ;  Pritchard  v.  Hen- 
derson, 2  Penne.  (Del.)  558,  47  Atl.  377,  holding  probate  proceedings  in 
one  State  with  respect  to  will  devising  land  in  another  State,  are  not  con- 
clusive in  latter  State;  Keane  v.  Chamberlain,  14  App.  D.  C.  106,  holding 
that  operation  of  deed  of  assignment  as  conveyance  of  land  depends  upon 
law  of  State  where  land  is  situated;  Richmond  etc.  R.  Co.  v.  Gorman,  7 
App.  D.  C.  107,  holding  that  grant  of  letters  in  probate  matter  not  subject 
to  collateral  attack;  Chidsey  v.  Brookes,  130  Ga.  220,  14  Ann.  Gas.  976, 
60  S.  E.  530,  holding  devisee  of  land  in  Georgia  cannot  maintain  action 
in  regard  to  such  land  until  will  is  probated  in  that  State;  Peet  v.  Peet, 
229  111.  350,  11  Ann.  Oaa.  492,  18  L.  R.  A.  (N.  S.)  785,  82  N.  E.  378,  and 
Readman  v.  Ferguson,  13  App.  D.  C.  71,  both  holding  that  validity  of  will 
disposing  of  real  estate  is  to  be  determined  by  law  of  State  where  land 
is  situate ;  Catholic  University  v.  Boyd,  227  111.  293,  81  N.  E.  366,  holding 
that  deed  from  heirs,  recorded  before  authenticated  copy  of  will  and  its 
probate  in  sister  State  passes  title  to  land  in  Illinois;  Harrison  v.  Weath- 
erby,  180  111.  435,  437,  54  N.  E.  240,  holding  under  111.  3  Starr.  &  C.  Ann. 
Stats.  (2d  ed.),  4040,  §  9,  providing  that  authenticated  copy  of  probate  of 
will  proven  under  the  laws  of  any  State  shall  pass  title  in  Illinois,  a  will 
certified  by  Governor  instead  of  judge  will  not  pass  title;  Donaldson  v. 
State,  182  Ind.  627, 101  N.  E.  490,  nonresident  alien  could  not  transmit  by 
descent  title  to  land  owned  by  him  in  Indiana;  Thompson  v.  Parnell,  81 
Kan.  133,  88  L.  R.  A.  (K.  8.)  668,  105  Pac.  507,  holding  that  will  executed 
abroad  but  executed  and  attested  in  accordance  with  law  of  Kansas  where 
land  was  situated,  was  entitled  to  probate  in  that  State;  Succession  of 
Hasling,  114  La.  296,  38  South.  174,  validity  of  will  made  in  Louisiana 
by  citizen  thereof  bequeathing  realty  situated  in  Mississippi  is  governed 
by  laws  of  latter ;  Barnes  v.  Gunter,  111  Minn.  395,  127  N.  W.  400,  holding 
that  where  foreign  will  was  never  probated  in  State  where  land  was  situ- 
ated, deed  of  land  by  heirs  conveyed  title,  notwithstanding  probate  of 
will  in  sister  State;  Fenderson  v.  Missouri  Tie  etc.  Co.,  104  Mo.  App.  295, 
78  S.  W.  820,  duly  authenticated  record  of  foreign  will  affords  no  presump- 
tion that  it  "v^as  duly  proved,  so  as  to  dispense  with  proof  of  such  facts 
in  support  of  title  to  land  depending  thereon;  tliggins  v.  Vandeveer,  85 
Neb.  96,  122  N.  W.  846,  holding  that  probate  courts  of  Nebraska  have  no 
authority  over  questions  of  succession  to  title  of  realty  situated  in  sister 
State;  Muck  v.  Hitchcock,  212  N.  Y.  289,  Ann.  Oaa.  1916D,  666,  106  N.  E. 
77,  holding  that  where  foreign  corporation  acquired  land  in  New  York, 
it  was  not  required  to  obtain  permission  to  sell  as  required  by  New  York 
corporations;  Taylor  v.  Benham,  5  How.  273,  12  L.  Ed.  149,  holding  that 
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necessity  for  recording  will,  directing  lands  to  be  sold  by  executor,  depends 
upon  law  of  State  where  lands  lie;  United  States  v.  Fox,  94  U.  S.  320, 
24  L.  Ed.  193,  holding  that  devise  to  United  States  of  lands  in  New  York 
was  void  under  New  York  law,  limiting  devises  of  lands  to  natural  per- 
sons and  domestic  corporations;  Brine  v.  Insurance  Co.,  96  U.  S.  635, 
24  L.  Ed.  861,  holdin£^  State  law  giving  mortgagor  twelve  months  to  redeem 
after  sale  under  foreclosure,  and  his  judgment  creditor  further  time,  gov- 
erned the  Federal  courts;  Robertson  v.  Pickrell,  109  U.  S.  611,  27  L.  Ed. 
1050,  3  Sup.  Ct.  409,  to  effect  that  probate  of  will  of  real  estate  in  Vir- 
ginia did  not  pass  title  to  realty  in  the  District  of  Columbia  where  not  so 
provided  by  law  of  district;  Schley  v.  Car  Co.,  120  U.  S.  580,  30  L.  Ed* 
791,  7  Sup.  Ct.  732,  holding  that  transfer  of  realty  to  be  legal  must  be 
according  to  the  lex  rei  sitae ;  Langdon  v.  Sherwood,  124  U.  S.  82,  31  L.  Ed. 
346,  8  Sup.  Ct.  431,  holding  that  State  statute  providing  that  judgment  or 
decree  of  court  therein  for  conveyance  of  land,  after  certain  time  oper- 
ated as  conveyance,  applied  to  Federal  court  decree;  Arndt  v.  Griggs,  134 
U.  S.  321,  33  L.  Ed.. 920,  10  Sup.  Ct.  559,  where  held  that  under  Nebraska 
statutes  court  could  acquire  jurisdiction  to  quiet  title  to  realty  by  con- 
structive service  against  nonresident  defendants;  Magoun  v.  Bank,  170 
U.  S.  289,  42  L.  Ed.  1041,  18  Sup.  Ct.  596,  sustaining  Illinois  inheritance 
tax  law  and  right  of  State  to  make  such  taxes  lien  on  realty ;  United  States 
V.  Bain,  3  Hughes,  606,  Fed.  Cas.  14,496,  sustaining  power  of  State  legis- 
lature to  authorize  lease  of  space  on  river  for  dock,  notwithstanding  United 
States  was  thereby  impeded  in  use  of  portion  of  its  wharf;  McClaskey 
V.  Barr,  47  Fed.  169,  holding  that  in  order  for  will  probated  in  another 
State  to  pass  realty  in  Ohio,  law  relative  to  recording  of  same  in  county 
where  land  situated  must  be  complied  with ;  Billings  v.  Min.  Co.,  51  Fed. 
344,  10  U.  S.  App.  1,  holding  laws  of  State  in  which  mining  property 
was  situated  determinative  of  right  of  aliens  to  inherit  same  from  an 
alien,  subject  only  to  direct  proceedings  on  part  of  United  States  under 
its  laws  to  defeat  their  title;  Magill  v.  Brown,  16  Fed.  Cas,  447,  in  argu- 
ment upon  legality  of  certain  devises  and  bequests  for  pious  and  charitable 
uses,  to  point  that  disposition  of  realty  is  subject  to  laws  of  State  in  which 
it  is  situated;  In  re  Zug,  30  Fed.  Cas.  948,  16  Bank.  Reg.  280,  281,  con- 
forming to  rule  of  State  decisions,  holding  realty  held  in  common  by 
members  of  partnership  not  partnership  assets;  Leavens  v.  Butler,  8  Port. 
401,  holding  decree  of  State  court  distributing  real  estate  of  decedent  inop- 
erative upon  lands  in  other  States;  Goodman  v.  Winter,,  64  Ala.  428, 
declaring  necessity  for  conformity  to  law  of  State  in  which  land  is  situ- 
ated, improving  devise  of  such  land  by  one  domiciled  in  another  State; 
Apperson  v.  Bolton,  29  Ark.  427,  to  effect  that  widow's  dower  right  deter- 
mined by  law  of  State  in  which  land  is  situated;  s.  c,  pp.  435,  437,  declar- 
ing necessity  for  conformity  to  Arkansas  law,  requiring  probate  of  foreign 
will  before  lands  could  be  sold  "thereunder ;  Chappell  v.  Jardine,  51  Conn. 
66^  construing  mortgage  on  real  estate  in  New  York  according  to  New  York 
law;  Key  v.  Harlan,  52  Ga.  477,  holding  will  executed  and  probated  in 
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Tennessee,  according  to  law  there,  but  which  did  not  conform  to  Georgia 
laws,  did  not  affect  real  estate  in  Georgia;  Seaman  v.  Cook,  14  111.  506, 
determining  nature  and  extent  of  interest  in  lands  in  New  York  according 
to  New  York  law ;  Stoltz  v.  Doering,  112  111.  239,  where  right  of  illegitimate 
chiI4  to  inherit  real  estate  determined  by  lex  rei  sitae  not  by  law  of  child's 
domicile;  Lucas  v.  Tucker,  17  Ind.  45,  declaring  necessity  for  conformity 
to  local  law  relating  to  foreign  wills  before  execirtor  could  sell  same,  or 
fome  within  scope  of  statute  curing  defective  executor's  sales;  Evansville 
Co.  V.  Winsor,  148  Ind.  688,  48  N.  E.  594,  holding  right  to  contest  foreign 
will  devising  realty  in  Indiana  accrued  as  to  such  realty,  upon  presenting 
will  for  record  under  Indiana  law;  Doyle  v.  McGuire,  38  Iowa,  413,  where 
a  husband  and  wife  in  Pennsylvania  had  certain  transactions  involving 
title  in  realty  in  Iowa,  law  of  Iowa  determined  their  interests  with  refer- 
ence to  husband's  attachment  creditor;  Acker  v.  Priest,  92  Iowa,  616,  61 
N.  W.  237,  to  effect  that  law  of  State  where  land,  subject  of  an  alleged 
trust,  lips,  determines  question  whether  such  trust  was  in  fact  created; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  465,  22  Am.  Dec.  47,  holding  probate  of 
foreign  will  in  Indiana  not  effectual  as  to  realty  in  Kentucky;  dissenting 
opinion  in  Scott  v.  Key,  11  La.  Ann.  239,  arguing  against  right  of  one  to 
inherit  realty  in  Louisiana,  who,  bom  out  of  wedlock  in  Arkansas,  was 
leptimated  by  act  of  legislature  of  that  State;  Osbom  v.  Adams,  18  Pick. 
247,  where  citizen  of  Connecticut,  under  statute  of  that  State,  assigned  for 
benefit  of  his  creditors,  land  in  Massachusetts  did  not  pass  thereby; 
Cmsoe  V.  Butler,  36  Miss.  167,  holding  record  of  probate  in  another  State 
of  will  devising  lands  in  Mississippi  not  sufficient  evidence  to  establish 
the  will ;  8.  c,  p.  172,  to  effect  that  probate  in  Mississippi  of  foreign  will 
established  rigQt  of  executor  to  sell  lands  there  under  power  conferred 
by  the  will;  Cabanne  v.  Skinker,  56  Mo.  367,  to  effect  that  probate  of 
will  not  being  effectual  as  to  real  estate  in  another  State,  neither  executor 
thereunder  nor  his  sureties  were  liable  as  such  for  such  estate;  Keith  v. 
Keith,  97  Mo.  228,  10  S.  W.  599,  holding  a  foreign  will  executed  according 
to  laws  of  Missouri,  but  not  recorded  there,  not  notice  to  one  who  loaned 
money  on  land  in  Missouri,  which  was  devised  thereby ;  Emmons  v.  Gordon, 
140  Mo.  499,  500,  62  Am.  St.  Rep.  740,  741,  41  S.  W.  lOOl,  where  held  that 
executor  and  sureties  not  liable  on  his  bond  for  sale  of  realty  in  another 
State  not  in  compliance  with  the  laws  thereof;  Eyre  v.  Stover,  37  N.  H. 
121,  holding  testator  domiciled  in  another  State  could  not  deprive  his 
posthumous  child  of  the  right  to  inherit  his  realty  in  New  Hampshire  by 
omitting  to  provide  for  him  in  his  will ;  Nelson  v.  Potter,  50  N.  J.  L.  326, 
15  Atl.  376,  holding  will  executed  and  probated  in  California  and  recorded 
in  New  Jersey  not  effectual  to  devise  lands  in  latter  State  if  not  executed 
according  to  law  thereof;  Bullock  v.  Bullock,  51  N.  J.  Eq.  446,  27  Atl. 
436,  where  court  refused  to  compel  defendant  to  execute  mortgage  on 
lands  in  New  Jersey  in  obedience  to  decree  of  a  court  of  another  State; 
Wills  V.  Cowper,  2  Ohio,  .129,  holding  law  of  Virginia,  under  which  admin- 
istrator,  with  will  annexed,  possessed  power  of  sale  conferred  upon  execu- 
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tor  by  will,  did  not  so  extend  bis  powers  with  reference  to  Ohio  lands;  In 
re  Clayson's  Wili^  24  Or.  545,  34  Pac.  359,  where  held  execution  and  pro- 
bate of  foreign  will  of  lands  to  be  effective  in  Oregon  must  have  been 
according  to  Oregon  law;  La  Selle  v.  Woolery,  14  Wash.  71,  53  Am.  St. 
Rep.  857,  S2  L.  R.  A.  75,  44  Pac.  115,  restricting  length  to  which  court 
would  go  in  enforcing  rights  acquired  in  another  State. 

Reconciled  in  Oakey  .v.  Cony,  10  La.  Ann.  503,  where  Federal  assignee 
in  bankruptcy  in  Mississippi,  under  order  of  court,  sold  land  in  Louisiana. 

Distinguished  in  White  v.  Keller,  68  Fed.  801,  30  U.  S.  App.  275,  which 
holds  that  devise  of  realty  takes  effect  upon  d^ath  of  testator,  though  sub- 
sequent probate  of  unrecorded  will  does  not  affect  title  of  innocent  pur- 
chaser from  the  heir;  Ross  v.  Ross,  129  Mass.  246,  37  Am.  Rep.  322,  in 
argument,  to  effect  that  child  domiciled  in  and  adopted  according  to  law 
of  another  State  is  entitled  to  inherit;  Vaughan  v.  Phebe,  1  Mart.  &  T. 
24,  17  Am.  Dec.  779,  to  point  that  right  to  freedom  of  one  until  recently 
domiciled  in  another  State  not  determined  li^y  law  of  that  State. 

Probate  of  foreign  wills.    Note,  113  Am.  St.  R^.  213. 

Conclusiveness  in   domestic    courts   of    foreign  will    duly  probated 
abroad.    Note,  9  Ann.  Oas.  428. 

Conclusiveness  of  foreign  probate  as  affecting  realty.    Note,  6  L.  R.  A. 
(N.  S.)  618. 

Effect  of  probate  of  will  in  other  State.    Note,  48  L.  R.  A.  133,  137» 
138,  142. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  L.  R.  A.  673. 
Law  governing  construction  of  will  of  realty.    Note,  11  AnxL  Oaa.  498. 
Conflict  of  laws  as  to  contracts  relating   to   realty.   'Note,  L.  R.  A. 
1916A,  1012. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  8.)  424. 

Miscellaneous.  Cited  in  The  Paquete  Habana,  189  U.  S.  465,  47  L.  Ed* 
904,  23  Sup.  Ct.  594,  holding  decree  n^ay  be  entered  against  United  States 
by  prize  court,  for  damages  resulting  from  capture  of  vessel  by  navy; 
Kelly  V.  Moore,  22  App.  D.  C.  25,  to  x>oint  that  when  any  of  witnesseel 
to  will  has  died,  proof  of  his  signature  is  sufficient  prima  facie  proof  of 
attestation  of  will  by  him;  Warner  v.  Brinton,  29  Fed.  Cas.  234,  to  point 
that  probate  of  a  will  is  not  evidence  of  a  devise  at  conmion  law,  and 
holding  will  could  be  contested  after  probate;  p.  235,  to  point  that  min- 
utes of  evidence  taken  on  probate  probably  open  to  objection  in  action  of 
ejectment;  Crapster  v.  Griffith,  2  Bland  Ch.  24.  Cited  erroneously  in 
Wilson  V.  Pierce,  30  Fed.  Cas.  153. 

10  Wheat.  204-245,  6  L.  Ed.  303,  WRIGHT  Y.  DENK. 

Devisee  takes  an  estate  for  life  only,  where  there  are  no  words  of  limita- 
tion to  the  devise,  and  no  contrary  intention  plainly  appears.    ^ 


237  WRIGHT  v.  DENN.  10  Wheat.  204-245 

Approved  in  McCalffrey  v.  Manogue,  196  U.  S.  569,  49  L.  Ed.  602,  25  Sup. 
Ct.  319,  where  testator  disposes  of  whole  estate  to  heirs  as  devisees  equally, 
they  take  fee  in  lands;  Atkins  v.  Best,  27  App.  D.  C.  153,  where  testator 
devised  certain  land  without  words  of.  limitation  to  person,  and  then 
another  piece  of  land  "for  life"  to  same  person,  construction  was  that  first 
devise  passed  fee ;  McCaffrey  v.  Manogue,  22  App.  D.  C.  390,  devise  of  land 
without  words  of  limitation  coupled  with  personal  charge  thereon  passed 
it  in  fee  simple;  Ferguson  v.  Zepp,  4  Wash.  C.  C.  648,  Fed.  Cas.  4742,  to 
point  that  introductory  clause  cannot  x>er  se  enlarge  the  estate  devised,  to 
afee;  s.  c,  p.  649,  Fed.  Cas.  4742,  holding  that  words  '^  residue  and  remain- 
der'' in  devising  clause  could  not  of  themselves  so  enlarge  estate;  s.  c, 
pp.  649,  650,  Fed.  Cas.  4742,  to  effect  that  where  there  is  charge  upon 
devisee  personally  in  respect  to  devise,  he  takes  fee ;  Warner  v.  Brinton,  29 
Fed.  Cas.  242,  where  court  refused  to  construe  introductory  clause  as 
enla]^ng  the  estate  devised  to  a  fee ;  dissenting  opinion  in  Hitch  v.*  Patten, 
8  Houst.  (Del.)  370,  371,  2'L.  R.  A.  734,  16  Atl.  577,  to  point  that  intro- 
ductory clause  cannot  operate  to  enlarge  the  estate  devised;  McLean  v. 
Turner,  15  Me.  438,  holding  a  devise  could  not  be  construed  to  carry  the 
fee  because  of  a  charge  upon  the  realty  for  payment  of  debts;  Lum- 
mas  v.  Mitchell,  34  N.  H.  46,  collecting  cases,  reaffirming  general  rule,  but 
holding  context  plainly  established  intention  to  devise  the  fee;  s.  c,  p.  47, 
holding  charge  of  a  legacy  upon  devisee  with  respect  to  land  devised  was 
a  manifestation  of  intent  to  devise  the  fee;  Steele  y.  Thompson,  14  Serg. 
&  R.  94,  holding  in  a  case  where  the  arrangement  ana  connection  indicated 
such  an  intention,  the  introductory  clause  had  the  effect  of  enlarging  the 
estate  devised  to  a  fee. 

Distin^ished  in  Kellogg  v.  Blair,  6  Met.  326,  holding  that  the  word 
"estate"  carried  the  fee. 

Introductory  clause  of  will  as  aid  to  construction.    Note,  AnxL  Gas. 
1912B,  344. 

What  word  is^  necessai^  to  carry  estate  in  fee  by  will.    Note,  10 
E.  B.  0.  689. 

Iiegacy  is  not  charge  apon  real  estate  devised  unless  intention  to  charge  is 
manifested  by  express  words  or  by  fair  implication. 

Approved  in  Lacey  v.  Collins,  134  Iowa,  585, 112  N.  W.  102,  holding  that 
land  was  chargeable  with  payment  of  legacy;  Morey  v.  Morey,  113  Iowa, 
156,  84  N.  W.  1040,  holding  where  testator's  will  provided  that  all  personal 
property  should  go  to  his  wife  and  she  was  given  a  life  estate  in  his  realty 
but  a  remainder  was  devised  to  his  nephews  and  he  died  intestate  as  to 
remainder,  a  specific  cash  legacy  became  a  charge  on  remainder  and  not 
on  si)eci£LC  devise  to  nephews;  Taylor  v.  Harwell,  65  Ala.  10,  holding  legacy 
payable  upon  legatee's  coming  of  age,  out  of  profits  upon  realty  devised 
in  trust,  not  charge  upon  the  realty  if  profits  insufficient;  In  re  Will  of 
Xewcomb,  98  Iowa,  179,  67  N.  W.  588,  holding  legacy  payable  out  of  per- 
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sonalty  only  unless  expressly  or  by  necessary  implication  charged  on  realty; 
Owens  V.  Clay  tor,  56  Md.  133,  where  an  annuity  held  not  to  be  chargeable 
on  real  estate;  Knotts  v.  Bailey,  54  Miss.  239,  28  Am.  Bep.  351,  where  tes- 
tator blended  realty  and  personalty  in  residuary  clause,  held  manifesta- 
tion of  intent  to  charge  legacies  on  realty ;  Judge  v.  Kimball,  12  N.  H,  170, 
holding  legatee  not  entitled  to  proceed  against  land  where  legacy  not 
charged  thereon,  except  under  New  Hampshire  statute,  after  personalty  is 
exhausted;  Leigh  v.  Savidge,  14  N.  J.  Eq.  129,  to  point  that  an  express 
gi-ant  of  power  to  executors  to  execute  their  trust  does  not  charge  realty 
with  legacies;  Larkin  v.  Larkin,  17  R.  I.  463,  23  Atl.  20,  holding  annuities 
personally  charged  upon  devisees  of  realty  not  chargeable  upon  the  land; 
Kirkpatrick  v.  Chestnut,  5  S.  C.  219,  holding  a  charge  to  testator's  sons 
to  pay,  as  they  become  entitled  to  the  estates  devised  to  them,  each  an 
equal  proportion  of  a  sum  to  their  sisters,  not  a  charge  on  the  land; 
Moore  v.  Davidson,  22  S.  C.  101,  where  intention  to  charge  realty  appeared 
by  clear  implication  from  the  terms  of  the  will;  Cairns  v.  Smith,  49  S.  W. 
732   (Tex.  Civ.),  holding  general  legacies  not  charged  on  realty. 

Denied  in  Clyde  v.  Simpson,  4  Ohio  St.  461,  holding  where  legacy  charged 
upon  devisee  in  respect  of  the  property  devised,  it  is  equitable  charge  upon 
land. 

Devise  or  bequest  by  implication.    Note,  15  L.  B.  A.  (N.  S.)  76. 

Court  should  give  effect  to  all  words  of  will  interpreted  according  to  their 
plain  and  ordinary  sense,  unless  manifestly  otherwise  applied. 

Approved  in  Travers  v.  Reinhardt,  205  U.  S.  431,  51  L.  Ed.  869,  27  Sup. 
Ct.  563,  holding  that  relationship  established  by  proof  showed  that  par- 
ties were  husband  and  wife  in  State  of  their  residence  and  will  must 
be  so  construed  that  wife  took  under  it;  Estate  of  Wood,  36  Cal.  81,  con- 
struing word  ''intestate''  as  used  in  the  will;  Welsch  v.  Bank,  94  111.  20O, 
where  court  held  the  plain  intention  of  testator  to  be  the  paramount  object 
in  construing  wills,  which  would  be  effectuated  by  adding  words,  if  plainly 
necessary ;  Matter  of  Tompkins,  154  N.  Y.  645^  49  N.  E.  138,  applying  rule 
construing  will  so  as  to  give  effect  to  all  parts  thereof;  Steele  v.  Thomp- 
son, 14  Serg.  &  R.  101,  where  court  considered  all  the  circumstances 
apparent  in  the  will  in  determining  the  intent  of  testator  to  devise  the  fee ; 
Warner  v.  Brinton,  29  Fed.  Cas.  237,  upon  value  of  settled  rules  of  inter- 
pretation. 

Meaning  of, term  "provided.''    Note,  Ann.  Cas.  1912C,  1089. 
Requisites  of  disherison  of  heir.     Note,  9  E.  B.  0.  295. 

Miscellaneous.  Cited  in  Green  v.  Byrne,  46  Ark.  467,  holding;  where  a 
legacy  was  charged  upon  lands,  legatee  need  not  wait  for  personal  assets 
to  be  exhausted  before  proceeding  against  lands  in  rem.  Cited  erroneously 
in  Andrews  v.  Jones,  10  Ala.  422,  to  point  that  marriage  is  a  valuable 
consideration. 
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10  Wlieat.  246-306,  6  L.  Ed.  314,  X7NITED  STATES  v.  MOBBIS. 
Bwnifflion  of  forfeiture  by  Secretary  of  Treaanry. 
Approved  in  Marvin  v.  Trout,  199  U.  S.  225,  60  L.  Ed.  162,  26  Sup.  Ct. 
31,  upholding  Ohio  Rev.  Stats.,  §  4275,  authorizing  action  to  subject  build- 
ing knowingly  permitted  to  be  used  for  gambling  purposes  to  payment 
of  judgment  obtained  by  informer  for  recovery  of  money  lost  by  play; 
United  States  v.  One  Hundred  Fifty  and  Seven-twelfths  Dozen  Long 
Gloves,  168  Fed.  1012,  holding  that,  although  claimant  did  not  appear  in 
the  forfeiture  proceeding,  he  was  not  barred  from  applying  for  remis- 
sion; Walker  v.  Globe  Newspaper  Co.,  140  Fed.  309,  Rev.  Stats.,  §§  4965, 
4970,  do  not  take  away  right  of  owner  of  copyrighted  map  to  recover  dam- 
ages for  infringement;  Peacock  v.  United  'States,  125  Fed.  588,  holding 
under  Rev.  Stats.,  §  5292,  relating  to  remission  of  duties,  the  Secretary 
of  Tlreasury  has  power  to  remit  penalty  before  or  after  judgment ;  McLane 
V.  United  States,  6  Pet.  426,  8  L.  Ed.  461,  holding  that  where  payment 
of  an  amount  equal  to  certain  duties,  required  as  condition  of  remission, 
collector  was  entitled  to  his  proportion  of  such  sum ;  Maryland  v.  Railroad 
Co,y  3  How.  552,  11 1^.  Ed.  722,  sustaining  right  of  State  legislature  to  remit 
a  forfeiture  which,  if  not  remitted,  would  have  been  payable  under  a 
previous  act  to  a  particular  county;  dissenting  opinion  in  State  Bank  v. 
Knoop,  16  How.  408,  14  L.  Ed.  993,  arguing  in  favor  of  right  of  legris- 
lature  to  change  the  method  of  taxing  the  State  bank  from  that  provided 
in  the  act  incorporating  it;  Dorsheimer  v.  United  States,  7  Wall.  174,  ^ 

19  L.  Ed.  189,  sustaining  authority  of  Secretary  of  Treasury  to  remit  for- 
feiture accruing  under  the  revenue  laws;  Confiscation  Cases,  7  Wall.  461, 
462,  19  L.  Ed.  199,  sustaining  authority  of  attorney  general  to  move  to 
dismiss  prosecutions  under  act  subjecting  to  forfeiture,  property  used 
to  aid  rebellion,  notwithstanding  the  interest  of  the  informant;  The  Laura, 
114  U.  S.  415,  29  L.  Ed.  148,  5  Sup.  Ct.  883,  holding  remission  of  pen- 
alties by  Secretary  of  Treasury,  under  Revised  Statutes,  section  6294, 
where  applied  for  before  determination  by  competent  court,  of  informer's 
interest,  destroys  all  liability ;  The  Laura,  19  Blatchf .  566,  569,  8  Fed.  615, 
617,  sustaining  power  of  Secretary  of  Treasury  to  remit  penalty  under 
Revised  Statutes,  section  5294,  thereby  extinguishing  all  liability;  United 
States  v.  Three  Parcels,  3  Ware,  76,  Fed.  Cas.  16,512,  holding  collector 
improperly  joined  as  coplaintiff  in  information  in  rem  for  forfeiture,  his 
interest  being  conditional  and  liable  to  extinction  by  remission;  About 
Twenty-five  Thousand  Gallons,  1  Ben.  372,  Fed.  Cas.  14,282,  sustaining 
right  of  United  States  to  consent  to  reopening  of  case  after  decree,  and 
thereby  to  affect  reformer's  rights  in  forfeited  goods;  Princess  of  Orange, 
Jewels  of,  19  Fed.  Cas.  1337,  in  argument  upon  right  of  collector  to  show 
cause  against  remission  of  forfeiture;  The  Palo  Alto,  2  Ware  (Dav.),  354, 
355,  Fed.  Cas.  10,700,  to  point  that  the  remission  is  not  irrevocable  until 
delivery  of  the  rem,  where  unconditional;  Matter  of  Flournoy,  1  Ga.  609, 
holding  remission  of  a  fine  by  the  Governor,  extinguished  liability  on  a 
note  -which  had  been  given  for  the  payment  thereof;  Thompson  v.  Bas- 
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sett,  5  Ind.  536,  holding  no  recovery  could  be  had  on  penal  bond  after 
rex>eal  of  the  act  giving  the  penalty ;  Lapham  y.  Almy,  13  Allen,  305,  hold- 
ing informer  had  no  recovery  against  collector  of  port  for  share  of  sum 
paid  by  way  of  compromise  of  legal  proceedings  for  smuggling;  Rice  v. 
Thayer,  105  Mass.  261,  7  Am.  Rep.  619,  holding  informer  entitled  to  noth- 
ing paid  by  way  of  compromise  before  final  judgment;  University  v.  Rowse, 
42  Mo.  323,  sustaining  authority  of  legislature  to  repeal  clause  of  charter 
exempting  university  from  taxation;  Burroughs  v.  Peyton,  Abrahams  v. 
Same,  16  Gratt.  492,  sustaining  power  of  Confederate  Congress,  to  deprive 
citizens  of  exemption  from  military  service  formerly  granted  in  considera- 
tion of  their  furnishing  substitutes;  Brown  v.  Walker,  161  U.  S.  601, 
40  L.  Ed.  822,  16  Sup.  Ct.  648,  discussing  President's  pardoning  power. 

Distinguished  in  United  States  v.  Griswold,  11  Sawy.  I2,  24  Fed.  365, 
denying  right  of  government  to  compromise  a  qui  tam  action  without 
the  consent,  and  to  the  detriment  of  the  prosecutor;  United  States  v. 
Harris,  1  Abb.  (U.  S.)  117,  Fed.  Cas.  15,312,  holding  President  could  not, 
by  pardon  after  judgment,  divest  informer  of  his  vested  right  in  the  for- 
feited property;  Cook  v.  Freeholders,  26  N.  J.  L.  .335,  holding  that  a 
pardon  after  pa3mient  of  a  fine  does  not  entitle  person  pardoned  to  rest!** 
tution  of  the  fine  already  paid. 

A  defective  plea  may,  In  some  cases,  be  aided  by  the  replication. 

Approved  in  Vickery  v.  New  London  Northern  R.  Co.,  87  Conn.  642, 
89  Atl.  280,  NashvUle  etc.  Ry.  v.  Anderson,  134  Tenn.  678,  185  S.  W.  680, 
and  Texas  etc.  R.  Cp.  v.  Miller,  221  U.  S.  416,  55  L.  Ed.  796,  31  Sup.  Ct. 
534,  aU  holding  that  defect  in  pleading  was  cured  by  answer;  Childress  v. 
Foster,  3  Ark.  258,  where  certain  defects  held  waived  by  pleading  over; 
Railway  Co.  v.  Hessions,  150  111.  558,  37  N.  E.  908^  where  allegation  neces- 
sary to  state  a  cause  of  action  was  stated  only  in  last  count,  upon  defend- 
ant's  pleading  over,  it  was  held  applicable  to  each  count;  Ellis  v.  Appleby, 
4  R.  1.  468,  holding  omission  of  essential  allegation  from  a  plea  was 
cured  by  admission  of  the  necessary  fact  in  the  replication;  McMahon  v. 
Polk,  10  S.  D.  300,  73  N.  W.  78,  collecting  cases,  holding  omission  of 
essential  fact  fro^  complaint  cured  by  its  averment  in  the  answer. 

Distinguished  in  Frazer  v.  Roberts,  32  Moi  461,  holding  defect  in  peti- 
tion not  cured  by  admission  of  omitted  fact  in  answer  of  one  only  of 
two  defendants  answering  separately. 

Custom-house  officers  have  inchoate  interest  upon  seizure  of  goods  subject 
to  forfeiture  vested  by  distribution  of  proceeds. 

Cited  in  United  States  v.  Collier,  3  Blatchf.  346,  Fed.  Cas.  14,833, 
where  held  that  after  formal  distribution  under  decree,  the  collector  could 
not  be  divested  of  his  distributive  share  by  remission  of  forfeiture;  United 
States  V.  Sixty-four  Barrels,  3  Cliff.  317,  Fed.  Cas.  16,306,  to  effect  that 
in  proceedings  to  condemn  spirits  for  payment  of  tax  out  of  proceeds, 
condemnation  relates  back  no  further  than  date  of  seizure;  In  re.Jaync, 
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28  Fed.  422,  to  effect  that  under  law  existing  before  1874,  informer  had 
a  vested  right  in  penalty  after  payment  into  treasury;  Cashman  v.  Hale, 
68  Vt.  449,  458,  35  Atl.  384,  387,  holding  prosecuting  attorney  had  ac- 
quired, by  conviction,  only  inchoate  conditional  expectancy,  which  was 
extinguished  pending  appeal,  by  repeal  of  law  giving  him  share  of  fine. 

The  term  "prosecution"  embraces  everytliing  uirt#  and  Including  tlie 
ezecutlon. 

Approved  in  United  States  v.  Gailisle,  5  App.  D.  C.  146,  holding  that 
repeal  of  act  relating  to  bounty  for  sugar  producers,  took  away  all  claims 
existing  under  original  act. 

Pines,  penalties  and  disabilities  are  not  incurred,  and  do  not  accrue,  until 
judgment. 

Approved  in  United  States  v.  Heinszen,  206  U.  S.  388,  11  AniL  Gas. 
688,  51  L.  Ed.  1104,  27  Sup.  Ct.  742,  holding  that  ratification  by  Congress 
of  collections  made,  after  suit  brought,  is  not  in  violation  of  fifth  amend- 
ment; Princess  of  Orange,  Jewels  of,  19  t'ed.  Cas.  1340,  holding  case  not 
to  be  one  for  remission  unless  forfeiture  has  been  decreed,  or  confessed 
in  x>etition  for  remission;  UAited  States  v.  One  Hundred  Barrels,  1  Low. 
247,  Fed.  Cas.  15,946,  to  i)oint  that  fines,  etc.,  do  not  accrue  until  judg- 
ment; Mitchell  V.  Cunningham,  29  Me.  383,  to  point  that  confession  of 
forfeiture  x>ending  proceedings  therefor,  on  application  for  remission,  is 
not  conclusive  against  owner  so  as  to  render  invalid  mortgage  of  the 
property  executed  by  him. 

10  Wheat.  306-311,  6  L.  Ed.  328,  THE  BOS  HEBMAK08. 

Captures  made  jure  belli  by  noncommissioned  xaptors  are  made  for  gov- 
ernment, and  such  captor  has  no  claim,  except  for  salvage. 

Cited  in  dissenting  opinion  in  The  Siren,  7  Wall.  163,  .19  L.  Ed.  184,  [ 
aigning  that  vessel  captured  by  United  States  man-of-war,  being  property 
of  the  government,  was  not  liable  for  maritime  tort,  since  its  owner, 
the  government,  was  not  liable ;  The  Siren,  13  Wall.  393,  20  L.  Ed.  506,  in 
general  discussion  upon  rights  of  captors,  to  point  that  no  rights  exist 
except  those  expressly  granted  by  the  government;  Carrington  v.  Insur- 
ance Co.,  8  Pet.  522,  8  L.  Ed.  1031,  holding  seizure  legal  and  for  benefit 
of  government  though  made  by  a  noncommissioned  cruiser;  The  Ella 
Warley,  Blatchf.  Pr.  207,  Fed.  Cas.  4371,  to  point  that  prize  taken  in 
tiine  of  war  became  government  property;  Eight  Hundred  and  Fifty- 
eight  Bales  of  Cotton,  Blatchf.  Pr.  326,  Fed.  Cas.  4318,  holding  captured 
cotton  was  government  property  and  government  liable  to  pay  freight 
therein  contracted  for  by  its  competent  agent ;  The  Siren,  1  Low.  282,  Fed. 
Cas.  12,911,  holding  ship  falling  into  hands  of  government  forces,  upon 
surrender  of  enemy's  port  became  government  property  without  any  par- 
ticular persons  being  captors;  The  Deer,  1  Low.  95,  Fed.  Cas.  3739,  where 
n— 16 
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persons  not  in  the  navy  who  rendered  services  in  connection  with  capture* 
were  given  salvage;  Seventy-^ight  Bales,  1  Low.  18,  Fed  Cas.  12,679, 
where  goods,  property  of  enemy,  abandoned  and  picked  np  at  sea  by  gov- 
ernment cruiser,  held  prize  of  war,  and  therefore  government  property, 
out  of  which  captors  were  entitled  to  salvage  only;  The  Rita,  89  Fed. 
768,  holding  officers  and  men  of  auxiliary  cruiser  not  regularly  enlisted  in 
navy  entitled  to  pisiz^i^oney. 

Mode  of  taking  and  perfecting  security  on  appeal  are  matteirs  of  discretion 
for  lower  court,  and  Supreme  Court  will  not  interfere  with  its  exercise. 

Approved  in  Biaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  390, 
393,  87  C.  C.  A.  341,  holding  that  appeal,  not  being  taken  within.,  six 
months  allowed  by  law,  court  had  no  jurisdiction  to  hear  it;  Walker  v. 
Houghtaling,  104  Fed.  514,  holding  where  plaintiff  in  error  has  failed  to 
61e  bond  on  writ  of  error,  but  the  writ  has  been  issued  and  served,  and 
cause  transferred  to  Circuit  Court  of  Appeals,  that  court  has  power  after 
time  has  expired  to  retain  cause  and  permit  filing  of  bond  in  amount  pre- 
scribed, bu^  not  to  act  as  sup<3|^edeas;  Noonan  v.  Chester  Park  Athletic 
Club  Co.,  93  Fed.  577,  holding  allowance  of  appeal  by  trial  court  within 
/  six  months  from  entry,  of  decree  is  sufficient  to  save  case  from  bar  of 

statute;  Anson  v.  Railroad  Co.,  23  How.  ^  16^  Ed.  518,  where  court 
permitted  appellant  to  give  bond  for  costs  After  regular  time  expired; 
United  States  v.  Adams,  6  Wall.  107,  18  L.  Ed.  793,  where  held  that  by 
taking  initiatory  steps  in  time,  appellant  had  conformed  to  law  and  rules 
of  court,  and  subsequent  delay  in  perfecting  appeal  did  not  invalidate  it; 
Edmonson  v.  Bloomshire,  7  Wall.  311,  19  L.  Ed.  92,  holding  filing  bond  not 
necessary  for  existence  of  appeal  so  as  to  start  time  running  within  which 
transcript  must  be  filed;  Bigler  v.  Waller,  12  Wall.  149,  20  L.  Ed.  262, 
denying  motion  to  dismiss  appeal  because  bond  defective,  and  granting 
^. leave  to  file  new  bond;  Peugh  v.  Davis,  310  U.  S.  228,  28  L.  Ed.  128,  3  Sup. 
Ct.  18,  holding  where  appeal  allowed  by  court  in  session,  acting  judicially, 
without  taking  bond,  judge  of  appellate  court  could  nevertheless,  after 
expiration  of  sixty  days,  grant  a  supersedeas;  Wickelman  v.  Dick  Co., 
85  Fed.  851,  57  U.  S.  App.  199,  allowing  appellant  time  to  give  security 
on  appeal  notwithstanding  expiration  of  six  months  from  date  of  decree; 
Barnum's  Appeal,  33  Conn.  127,  where  appeal  held  valid  when  applied 
*  for  and  granted  within  statutory  time,  though  bond  not  given  till  later. 
See  also  Green  v.  Lynn,  87  Fed.  840,  holding  merely  filing  petition  without 
obtaining  order  allowing  appeal  within  time,  insufficient. 

Distinguished  in  Adams  v.  Law,  16  How.  148,  14  L.  Ed.  882,  holding 
that  where  an  appeal  operated  as  a  supersedeas,  the  law  must  have  been 
strictly  complied  with  and  bond  given  within  ten  days  after  decree. 

^Practice    and    procedure    governing   transfer   of    causes    to   Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  849,  858, 

*  Amount  of  salvage  is  within  sound  discretion  of  the  District  Court,  and 

will  not  ordinarily  be  disturbed  on  appeaL 
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* 
Gited  in  The  Schooner  Emulous,  1  Sumn.  215,  Fed.  Gas.  4480,  where 
appellate  court,  with  great  reluctance,  reduced  salvage  allowed  by  Dis- 
trict Court,  because  exorbitant. 

Review  of  salvage  award.    Note,  20  Ann.  Cas.  564. 

10  Wheat.  312-^2,  6  L.  Ed.  329,  THE  JOSEFA  SEGTTNBA. 

District  Court  in  admiralty  may  determine  who  was  captor  of  vessel  violat- 
ing slave  trade  and  entitled  to  share  in  proceeds  of  vessel  and  cargo. 

Cited  in  United  States  v.  George,  6  Blatchf.  46,  Fed.  Cas.  15,197,  sus- 
taining jurisdiction  of  court  to  decree  distribution  of  penalties  after  con- 
demnation; Robinson  v.  Hook,  4  Mason,  144,  Fed.  Cas.  11,956,  in  argu- 
m^t,  sustaining  jurisdiction  of  court  to  decree  distribution  of  proceeds 
after  condemnation  therein ;  s.  c,  ip.  148,  Fed.  Cas.  11,956,  to  point  that 
such  court  had  exclusive  jurisdiction  to  decide  who  was  the  informer 
entitled  to  share  such  proceeds;  Price  v.  Forrest,  173  U.  S.  425,  discussing 
rights  of  heir  of  a  claimant  to  funds  in  court's  X)ossession. 

Distinguished  in  dissenting  opinion  in  Waring  v.  Clarke,  5  How.  486, 
12  L.  Ed.  248,  arguing  against  jurisdiction  of  "admiralty  court  in  case  of 
collision  on  navigable  river  within  a  county. 

To  constitute  capture  so  as  to  entitle  captor  to  proceeds  of  forfeiture, 
there  must  be  open,  visible  possession  claimed  and  authority  exercised. 

Cited  in  Fideliter  v.  United  States,  1  Sawy.  155,  1  Abb.  (U.  S.)  678, 
Fed.  Cas.  4755,  denying  jurisdiction  and  dismissing  libel  because  no 
seizure  alleged. 

Seizure  voluntarily  abandoned  or  not  followed  by  prosecution  or  claim 
insisting  upon  captor's  rights  becomes  void. 

Cited  in  The  Tug  May,  6  Biss.  249,  Fed.  Cas.  9330,  following  rule ;  United 
States  V.  Ninety-two  Barrels,  8  Blatchf.  482,  Fed.  Cas.  15,892,  where  juris- 
diction defeated  by  bonding  and  releasing  of  prox>erty  seized  before  filing 
information;  Tracey  v.  Corse,  58  N.  Y.  151,  holding  District  Court  had  no 
jurisdiction  to  condemi{  barge  which  had  passed  from  its  custody  by  unau- 
thorized sale  by  collector. 

-  Under  slave  trade  act  of  1807,  anyone  may  seize  vesfel  violating  act,  and 
proceeds  are  forfeited  to  government. 

Approved  in  United  States  v.  Two  Barrels  of  Desiccated  Eggs,  185  Fed. 
305,  holding  that  proceedings  under  food  and  drug  act  are  not  within 
admiralty  or  maritime  jurisdiction  of  Federal  courts;  United  States  v. 
George  Spraul  &  Co.,  185  Fed.  407,  107  C.  C.  A.  569,  holding  that  in  cases 
of  seizures  under  pure  food  and  drug  act,  courts  proceed  as  court  of 
common-law  jurisdiction  on  trial  by  jury;  Charge  to  Grand  Jury,  30  Fed. 
Cas.  1027,  holding  seizure  under  slave  trade  act  could  be  made  by  anyone. 

Miscellaneous.  Cited  in  Richards  v.  Sanderson,  39  Colo.  274,  121  Am. 
St.  Rep.  167,  89  Pac.  770,  apparently  miscited;  Emerson  v.  Hall,  13  Pet. 
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411, 10  L.  Ed.  224,  14  La.  3,  reviewing  decision  in  deciding  against  liability 
of  captors'  heirs  to  pay  their  ancestor's  debts  out  of  snm  granted  by 
Congress  in  consideration  of  ancestor's  services  in  the  prosecution;  Bla^e 
V.  Balch,  162  U.  S.  458,  40  L.  Ed.  1086,  16  Snp.  Ct.  856,  Wheaton  v. 
United  States,  8  Blatchf.  475^  Fed.  Cas.  17,487,  as  instance  of  Supreme 
Court  reviewing  decree  of  the  District  Court,  distributing  captor's  share 
of  forfeited  property  on  appeal  brought  by  such  captors. 

10  Wheat.  S3S-S58,  6  L.  Ed.  834,  BANK  OF  UNITED  STATES  ▼.  BANK  OF 
*    GEOBGIA. 

When  payment  is  received  on  forged  paper  or  base  coin,  such  party  m^, 
if  wij^out  negligence,  recover  consideration  paid.  .', 

Approved  in  Neal  v.  Cobum,  92  Me*  147,  69  Am.  St.  Bep.  498,  42  Atl. 
360,  holding  when  bank  pays  check  purporting  to  have  been  drawn  by 
one  of  its  depositors  to  innocent  holder,  bank  cannot  recover;  Kenneth 
Inv.  Co.  V.  Bank,  96  Mo.  App.  145,  70  S.  W.  179,  holding  retention  oi 
balanced  bank-book  by  depositor  for  a  long  time,  together  with  canceled 
checks,  will  not  preclude  him  from  recovering  on  payment  of  forged  check; 
State  Bank  v.  Cumberland  Savings  &  Trust  Co.,  168  N.  C.  606,  L.  E.  A. 
1916D,  11S8,  85  S.  E.  6,  holding  when  bank  pays  check  purporting  to  be 
drawn  by  one  of  its  own  depositors,  it  cannot  recover;  First  Nat.  Bank  v. 
Bank  of  Wyndmere,  15  N.  D.  303,  304,  125  Am.  St.  Bep.  588,  10  L.  B.  A. 
(N.  S.)  49,  108  N.  W.  548,  holding  that  upon  bank,  which  had  paid  forged 
check,  discovering  forgery,  it  could  recover  from  bank  which  received  the 
money;  B.  B.  Ford  &  Co.  v.  People's  Bank,  74  S.  C.  183,  114  Am.  fit.  Bep. 
986,  7  Ann.  Gas.  744,  10  L.  B.  A.  (N.  S.)  63,  54  S.  E.  205,  holding  that  upon 
payment  by  plaintiff  of  forged  draft  drawn  on  him,  bearing  indorsement 
of  defendant  bank,  recovery  could  be  had  from  bank;  Semmes  v.  Wilson, 
5  Cr.  C.  C.  289,  290,  Fed.  Cas.  12,658,  holding  innocent  holder  who  g^ves 
forged  note  which  he  knows  has  been  dishonored,  in  payment  of  debt,  is 
liable  for  amount  of  credit  received  therefor;  Foreman  v.  Hardwick,  10 
Ala.  326,  to  point  that  maker  winning  his  promissory  note  on  wager  did 
not  constitute  payment;  State  v.  Abramson,  57  Ark.  150,  20  S.  W.  1086, 
holding  county  precluded  from  recovery  of  debt  paid  in  forged  warrants 
by  negligence  in  omitting  to  return  and  give  notice  of  forgery;  Redington 
V.  Woods,  45  Cal.  425,  426,  13  Am.  Bep.  201,  202,  where  bank  held  liable 
for  amount  paid  on  raised  check,  on  ground  of  negligence  in  not  return- 
ing check;  Pope  v.  Nance,  Minor,  315,  where  defendant,  who  had  paid 
debt  with  note  of  third  persons,  one  of  whose  names  therein  was  a  forgery, 
held  released  by  negligence  of  payee;  Collier  v.  Budd,  7  Mo.  487,  where 
purchaser  of  bill  of  exchange  from  innocent  parties,  to  which  indorse^ 
ment  of  payee  had  been  forged,  failed  to  recover  because  of  negligence 
in  giving  notice;  Bank  v.  Allen,  59  Mo.  314,  315,  where  plaintiff  recovered 
amount  paid  to  innocent  holder  for  value  on  raised  and  altered  check, 
where  notice  given  as  soon  as  forgery  discovered;  Thomas  v.  Todd,  6 
Hill,  341,  allowing  recovery  of  sum  paid  in  counterfeit  bank  notes  lost 
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through  negligence  of  plaintiff;  Cnrcier  v.  Pennock^  14  Serg.  &  R.  63,  hold- 
ing plaintiff  entitled  to  recover  sum  paid  in  spurious  foreign  coin;  Rick 
V.  Kelly,  30  Pa.  St.  530,  holding  recovery  could  be  had  of  sum  paid  on 
promissory  notes  to  which  indorsements  were  forgeries,  upon  giving  notice 
and  making  return  within  a  i^easonable  time;  Oilman  v.  Peck,  11  Vt. 
519,  34  Am.  Dec.  703,  permitting  recovery  of  sum  paid  in  bank  bill  of  in- 
solvent bank,  defendant  being  cognizant  of  such  insolvency  when  he  made 
such  payment;  Thrall  v.  Newell,  19  Vt.  207,  47  Am.  Dec.  684,  where 
amount  of  promissory  note,  void  for  insanity  of  maker,  executed  in  favor 
of  defendant  and  by  him  assigned  to  plaintiff,  was  recovered  from  de- 
fendant; De  Voss  V.  Richmond,  18  Gratt.  359,  98  Am.  l5ec.  661,  holding 
city  liable  for  n^ligent  omission  of  its  agent  dealing  with  innocent  third 
person;  Corbit  v.  Bank,  2  Harr.  (Del.)  270,  30  Am.  Dec.  651,  arguendo. 

Modified  in  Pope  v.  Nance,  1  Stew.  (Ala.)  371,  18  Am.  Dec.  64,  to  point 
that  offer  to  return  forged  note  of  third  person,  which  had  been  received 
from  defendant,  not  necessary  where  defendant  not  injured  by  the  omis- 
sion; Canal  Bank  v.  Bank,  1  Hill,  293,  where  mere  delay  in  giving  notice 
of  forgery  did  not  preclude  recovery  in  absence  of  neglect.  , 

Distinguished  in  Farmers '  Nat.  Bank  v.  Farmers  &  Traders '  Bank,  159 
Ky.  145,  L.  B.  A.  1915A,  77,  166  S.  W.  988,  holding  that  bank  was  en- 
titled to  recover  from  defendant  bank  money  paid  on  check  under  mis- 
take; Jones  V.  Miners'  etc.  Bank,  144  Mo.  App.  435, 128  S.  W.  830/  holding 
that  in  case  of  payment  of  forged  negotiable  instrument,  rule  does  not 
apply;  Bank  of  Williamson  v.  McDowell  County  Bank,  66  W.  Va.  548, 
562,  36  L.  R.  A.  (N.  S.)  605,  66  S.  E.  762,  768,  holding  that  where  both 
parties  were  negligent,  plaintiff  could  not  recover  money  paid  on  forged 
cheek.  ' 

Bight  of  bank  to  recover  money  paid  by  mistake.    Note,  Ann.  Oas.  632. 

How  rights  of  bankers  are  affected  by  forgery.    Note,  3  E.  R.  0.  746. 

Drawee's  right  to  recover  money  paid  on  forged  paper.    Note,  10 
L.  B.  A.  (N.  &.)  58,  68. 

IdalvUity  for  loss  occasioned  by  forgery  as  between  two  innocent  parties. 
Approved  in  Kenneth  Inv.  Co.  v.  National  Bank,  103  Mo.  App.  619,  77 
S.  W.  1003,  applying  principle;  United  States  v.  National  Exchange  Bank, 
214  U.  S.  312,  53  L.  Ed.  1009,  29  Sup.  Ct.  665,  holding  United  States  can 
recover  from  bank  receiving  money  on  forged  pension  checks;  Postal 
Telegraph-Cable  Co.  v.  Citizens'  Nat.  Bk.,  228  Fed.  605,  holding  bank 
could  retain  moneys  repaid  to  it  on  forged  drafts  by  corporation  in  whose 
employ  was  person  who  drew  drafts;  United  States  v.  Bank  of  New  York 
Nat.  Banking  Assn.,  219  Fed.  651,  L.  R.  A.  1915D,  797,  134  C.  C.  A. 
579,  holding  that  Secretary  of  Treasury  could  not  recover  for  payment' 
of  forged  draft  of  American  consul;  Scott  v.  Abbott,  160  Fed.  582,  87 
C.  C.  A.  475,  holding  that  where  stockholders  were  defrauded  by  corpora- 
tion, although  entitled  to  rescind  and  recover  from  it,  they  could  not  ex- 
ercise that  right  after  it  became  bankrupt;  National  Exchange  Bank  v. 
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United  States,  151  Fed.  404,  80  C.  C.  A.  632,  applying  rule  in  action  by 
United  States  to  recover  from  one  to  whom  pension  check  paid  on  forged 
indorsement;  Bacon  v.  Bacon,  150  Cal.  493,  89  Pac.  323,  where  by  mistake 
in  copying  will  probated  legacy  written  as  for  two  thousand  instead  of 
ten  thousand  dollars,  and  legacy  so  distributed,  remaining  eight  thou- 
sand going  to  residuary  legatees,  legatee  could  enforce  trust  against 
residuaries  therefor,  where  limitations  had  not  run  from  discovery  of 
mistake;  Boatsman  v.  Stockmen's  Nat.  Bank,  56  Colo.  502,  50  L.  B.  A. 
(N.  S.)  107,  138. Pac.  767,  holding  bank  not  liable  as  negligence  of  i^ain- 
tiff  increased  ri%k  and  money  had  been  paid  to  person  plaintiff  intended; 
Woods  V.  Colony  Bank,  114  Ga.  685,  40  S.  E.  721,  holding  when  holder 
of  forged  draft,  by  his  negligence,  contributed  to  success  of  fraud,  drawee 
may  recover  from  holder;  Dedham  Nat.  Bank  v.  Everett  Nat.  Bank,  l77 
Mass.  395,  59  N.  E.  63,  holding  where  forged  checks,  payable  to  cash,  and 
unindorsed,  were  paid  by  bank  through  clearing-house  to  another  bank 
which  had  credited  a  depositor  therefor,  the  bank  paying  could  not  recover 
the  amount  of  the  check;  Brown  v.  People's  Nat.  Bank,  170  Mich.  425, 
40  L/R.  A.  (N.  S.)  657,  136  N.  W.  509,  holding  that  where  payee  of  forged 
draft  failed  for  two  years  to  notify  bank,  he  was  estopped  from  recovery 
from  it;  Troll  v.  Sauerbum,  114  Mo.  App.  327,  89  S.  W.  366,  where  there 
were  many  deeds  of  trust  with  same  trustee  on  certain  property  and 
holder  of  one,  after  purchasing  property  on  foreclosure,  released  his  deed, 
believing  junior  lienholder  had  no  lien,  release  canceled  for  mistake; 
Ford  V.  People's  Bank,  74  S.  C.  183,  54  S.  E.  205,  determining  right  of 
holder  of  forged  draft  to  retain  money  obtained;  Hoffman  v.  Bank,  12 
Wall.  193,  20  L.  Ed.  369,  and  young  v.  Lehman,  63  Ala.  523,  holding  payer 
of  drafts  accompanied  by  forged  bills  of  lading  cannot  recover  sum  paid 
thereon  to  innocent  holder;  Bank  v.  Morgan,  117  U.  S.  109,  29  L.  Ed.  816, 
6  Sup.  Ct.  661,  to  effect  that  depositor  could  not  recover  from  bank 
amounts  paid  on  raised  checks  to  his  confidential  agent  when  he  had  for 
some  time  had  opportunity  to  discover  fraud  by  inspecting  his  pass-book; 
United  States  v.  Bank,  45  Fed.  167,  holding  government  could  not  recover 
from  bank  money  paid  by  latter  on  former's  check  to  person  to  whom 
check  delivered  by  government  agent;  Deposit  Bank  v.  Fayette  Bank,  90 
Ky.  21,  7  L.  R.  A.  850,  851,  13  S.  W.  339,  bank  cannot  recover  payments 
on  forged  checks  to  innocent  holder  for  value;  Louisiana  Bank  v.  Citizens' 
Bank,  28  La.  Ann.  191,  26  Am.  Rep.  95,  holding,  a  bank  which  had  certi- 
fied raised  check  must  bear  loss;  Commercial  Bank  v.  Bank,  30  Md.  20, 
96  Am.  Dec.  559,  holding  defendant  not  liable  for  amount  paid  on  deposit 
of  forged  check  on  plaintiff  which  they  had  transmitted  to,  and  been 
credited  with  by,  plaintiff  before  such  payment;  Bank  v.  Swift,  70  Md. 
518,  14  Am.  St.  Rep.  383,  17  Atl.  337,  holding  payment  of  check  to  innocent 
holder  did  not  entitle  bank  to  recovery  where  drawer  had  no  funds  in 
bank ;  Bank  v.  Boutell,  60  Minn.  191,  51  Am.  St.  Rep.  521,  27  L.  R.  A.  640, 
62  N.  W.  328,  sustaining  demurrer  to  complaint  for  monej'^  paid  on  forged 
check  to  innocent  holder;  Stout  v.  Benoist,  39  Mo.  281,  90  Am.  Dec.  468, 
to  effect  that  acceptor  of  forged  bill  could  not  recover  sum  paid  thereon 
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to  bona  fide  holder  for  value;  Crippen  v.  Bank,  61  Mo.  App.  516,  holding 
plaintiff  bank,  which  sent  draft  on  defendant  bank  to  forger  of  mort- 
gage, intending  same  to  be  paid  to  him,  could  not  recover  sum  paid  on 
the  draft;  Bank  v.  Bank,  46  N.  Y.  81,  7  Am.  Rep.  313,  where  held  plain- 
tiff could  not  recover  sum  paid  on  forged  draft  to  bona  fide  holder  for 
value;  Bank  v.  Farmers*  etc.  Bank,  10  Vt.  146,  33  Am.  Dec.  191,  holding 
drawee  of  forged  check,  amount  of  which  was  credited  to  defendants' 
account,  who  were  innocent  holders,  could  not  recover;  De  Voss^v.  Rich- 
mond, 18  Gratt.  359,  98  Am.  Dec.  661,  holding  city  liable  for  amount  of 
bond  issued  by  its  agent  in  form  not  authorized,  and  which  misled  innocent 
holder  for  value;  Johnston  v.  Bank,  27  W.  Va.  352,  359,  65  Am.  Rep,  320, 
326«,  holding  supposed  maker  of  forged  note  could  .not  recoyer  money 
paid  by  himseff  thereon  to  innocent  holder  for  value;  Gilman  v.  Peck,  11 
Vt.  519,  34  Am.  Dec.  703. 

Modified  in  Cooke  v.  United  States,  12  Blatchf.  55,  Fed.  Gas.  3178, 
holding  government  not  concluded  by  purchase  of  counterfeit  treasury 
notes  by  assistant  treasurer,  from  recovering  purchase  price  from  former 
holder;  State  v.  Abramson,  57  Ark.  145,  146,  20  S.  W.  1085,  holding  county 
entitled  to  opportunity  to  investigate  and  determine  validity  of  its' own 
warrants  paid  in  discharge  of  debt  due  it  before  being  precluded  from 
recovery,  when  they  turn  out  to  be  forgeries;  Bank  v.  Ricker,  71  111. 
440,  22  Am.  Rep.  106,  holding  drawee  of  forged  check  entitled  to  recover 
where,  at  tim^  of  presentment,  holder  withheld  from  him  knowledge  which 
furnished  ground  for  belief  that  same  was  forgery ;  Bank  v.  Bank,  4  Ind. 
App.  360,  61  Am.  St.  Rep.  225,  30  N.  E.  809,  where  drawee  recovered  sum 
paid  defendant  on  forged  instrument,  which  had  been  discounted  and  in- 
dorsed by  defendant  **for  collection";  Bank  v.  Tappan,  6  Kan.  467,  469, 
7  Am.  Rep.  673,  674,  holding  bank  not  entitled  to  credit  for  paying  bill 
to  which  plaintiff's  acceptance  was  forged,  where  plaintiff  gave  notice  and 
returned  bill  where  forgery  discovered  and  before  bank  prejudiced  by 
delay. 

Distinguished  in  Offutt  v.  Bank,  1  Bush*  (Ky.),  168,  where  bank  held 
entitled  to  recover  original  debt  which  had  been  paid  with  forged  note 
of  third  parties;  Canal  Bank  v.  Bank,  1  Hill,  290,  291,  where  forgeiy 
was  not  payee's  indorsement  on  draft,  and  recovery  was  allowed;  Bank  v. 
Banking  Assn.,  55  N.  Y,  214,  14  Am.  Rep.  235,  holding  plaintiff  could 
recover  sum  paid  on  check  which  it  had  certified,  body  of  which  was  sub- 
sequently altered;  Wilson  v.  Alexander,  3  Scam.  393,  where  administrator 
recovered  amount  paid  by  him  on  forged  note  purporting  to  have  been 
made  by  his  deceased;  Ellis  v.  Ohio  etc.  Co.,  4  Ohio  St.  656,  64  Am.  Dec. 
620,  holding  plaintiff  drawee  of  check  could  recover  amount  paid  thereoii 
to  defendant  bank  whose  negligence  had  misled  plaintiff;  People's  Bank 
v.  Bank,  88  Tenn.  306, 11  Am.  St.  Rep.  888,  6  L.  R.  A.  726,  12  S.  W.  717, 
plaintiff  bank,  drawee  of  check,  could  recover  sum  paid  thereon  to  de- 
fendant bank  whose  negligence  at  time  of  cashing  same  had  misled  plain- 
tiff; City  Bank  v.  Bank,  45  Tex.  218,  to  effect  that  where  plaintiff  paid 
to   defendant  t^e  amount  of  a  raised  check,  drawn  on  former's  corre- 
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spondent,  and  which  plaintiff  had  pronounced  good  before  payment,  plain- 
tiff not  precluded  from  recovery;  Bank  v.  Fletcher,  68  Vt.  86,  34  Atl.  39, 
holding  surety  liable  on  note,  notwithstanding  a  renewal  of  same  by 
maker  to  which  surety's  name  was  forged,  an4  representation  by  maker 
to  him  that  note  was  paid;  dissenting  opinion  in  National  Exchange  Bank 
V.  United  States,  151  Fed.  410,  80  C.  C.  A.  632,  majority  applying  rule 
in  action  by  limited  states  to  recover  from  one  to  whom  pension  check 
paid  on  forged  indorsement. 

'    Rights  and  remedies  of  the  several  parties  when  a  foiled  check  has 
been  paid.    Note,  17  Am.  St.  Eep.  891. 
Implied  powers  of  bank  cashiers.    Note,  77  Am.  Dec.  759. 

Avoidance  of  contracts  for  mutual  mistake  of  fact.    Note,  45  Am.  Dec 
633. 

Liability  on  forged  commercial  paper.    Note,  36  L.  B.  A.  539. 

Drawee's  duty  to  know  drawer's  signature.    Note,  27  L.  R.  A.  637. 

Bank  notes  ordlnaiUy  pass  as  money,  and  are  good  tender,  unless  specially 
objected  to. 

Approved  in  dissenting  opinion  in  Legal  Tender  Cases,  12  Wall.  625, 
20  L.  Ed.  336,  in  argument  upon  constitutionality  of  legal  tender  acts, 
as  applied  to  contracts  antedating  their  passage;  Legal  Tender  Case,  110 
U.  S.  445,  28  L.  Ed.  213,  4  Sup.  Ct.  128,  holding  act  making  treasury  notes 
legal  tender  constitutional;  Woodruff  v.  Mississippi,  162  U.  S.  300,  40 
L.  Ed.  976,  16  Sup.  Ct.  823,  defining  ''money"  as  including  bank  notes; 
Corbit  v.  Bank,  2  Harr.  (Del.)  252,  30  Am.  Dec.  636,  following  rule;  People 
v.  Mayhew,  26  Cal.  663,  holding  valid  payment  in  treasury  notes  by 
redemptioner  to  sheriff  for  purchaser  in  absence  of  objection  by  sheriff; 
Bank  v.  Rushmore,  28  111.  471,  where  bank  collected  and  deposited  to 
their  credit  debt  dul  plaintiffs  in  currency,  which  subsequently  depreciated, 
held  the  deposit  was  general  and  bank  liable  therefor;  Ridenour  v.  Mc- 
Clurkin,  6  Blackf.  414,  upholding  payment  made  in  depreciated  currency 
where  neither  party  knew  of  the  depreciation ;  Boyd  v.  Olvey,  82  Ind.  300, 
upholding  redemption  where  national  bank  notes  paid  to  and  accepted 
by  clerk  of  court  for  use  of  purchaser,  and  clerk  thereafter  held  himself 
ready  to  pay  amount  in  lawful  money;  Jones  v.  Overstreet,  4  T.  B.  Mon. 
550,  where  bank  notes  of  the  Bank  of  Kentucky  regarded  as  money  for 
purposes  of  satisfaction  of  execution  and  recovery  for  face  value  thereof 
had  against  sheriff;  Doyle  v.  Commissioners,  12  Gill  &  J.  494,  where  bank 
notes,  deposited  as  a  wager,  held  to  be  money  within  meaning  of  law 
forfeiting  all  money  so  deposited  to  the  county;  Duffy  v.  0 'Donovan, -46 
N.  Y.  228,  holding  tender  of  certified  check  good,  where  not  objected  to, 
because  not  legal  tender;  Shallenberger  v.  Brinton,  52  Pa.  St.  85,  sustain- 
ing constitutionality  of  act  making  treasury  notes  legal  tender;  State  v. 
Moseley,  10  S.  C.  4,  holding  judgment  satisfied  by  sheriff  collecting  amount 
thereof  in  Confederate  treasury  notes  at  a  time  when  such  notes  passed 
as  currency;  Rodgers  v.  Bass,  46  Tex.  516,  holding  debt  discharged  by 
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payment  in  Confederate  notes,  during  the  war,  to  creditor's  agent  in 
Texas;  Klauber  v.  Biggerstaff,  47  Wis.  559,  32  Am.  Eep.  778,  3  N.  W. 
361,  where  word  *' currency,"  in  certificate  of  deposit,  was  held  to  include 
bank  notes  in  circulation  at  par  with  coin. 

Distinguished  in  Corbit  v.  Bank,  2  Harr.  (Del.)  270,  80  Am.  Dec.  651, 
holding  deposit  by  bank  to  plaintiff's  credit,  of  notes  of  insolvent  bank, 
did  not  render  it  liable  for  face  value  thereof. 

Explained  in  Bank  v.  Lightbody,  13  Wend.  107,  27  Am,  Dec.  183,  hold- 
ing payment  in  notes  of  insolvent  bank,  though  parties  ignorant  of  the 
insolvency,  was  not  a  satisfaction  of  the  debt;  dissenting  opinion  in 
Currie  v.  White,  45  N.  Y.  842,  holding  offer  of  payment  in  checks  not 
teiider. 

Law  of  bank  bills.    Note,  52  Am.  Dec.  449,  450,  451,  452. 
Bank  notes  as  money.    Note,  4  AxuL  Oas.  631. 

Miscellaneous.  Cited  incidentally  in  Flanagin  v.  Humbleton,  54  Md. 
227;  Smith  v.  Association,  119  N.  C.  260,  26  S.  E.  41;  eAoneously  in 
Territory  v.  Golding,  3  Utah,  48. 

10  Wlieat.  358-3^,  6  L.  Ed.  341,  KEPUNOEB  v.  DS  TOUHG. 

One  who  contracts  wltli  manufacturer  to  parchase  articles  made  by  patented 
machine  la  not  liable  for  Infringement. 

Approved  in  Motion  Picture  Patents  Co.  v.  Laemmle,  186  Fed.  642, 
where  defendants  had  been  enjoined  from  use  of  patented  machine,  and 
applicant  for  employment  by  them  used  machine  to  show  efficiency,  he 
was  their  agent  and  they  chargeable  as  contributory  infringers;  Hogg  v. 
Emerson,  11  How.  607, 13  L.  Ed.  883,  to  point  that  damages  not  recoverable 
for  mere  selling  or  buying;  Boyd  v.  M'Alpin,  3  McLean,  430,  Fed.  Cas. 
1748,  to  point  that  selling  of  product  of  patented  machine  did  not  con- 
atitnte  infringement. 

It  Is  for  jury  to  determine  whether  contract  to  purchase  product  of  patented 
mmcliine  was  colorable  hiring  of  machinery  with  view  to  Infringe  patent. 

Cited  in  Byam  v.  Dullard,  1  Curt.  102,  Fed.  Cas.  2262,  to  point  that 
jury  might  infer  infringement  from  purchase  of  article  by  plaintiff's  agent 
from  defendant,  if  connected  with  other  circumstances. 

Miscellaneous.    Cited  incidentally  in  Putnam  v.  Sudhoff,  20  Fed.  Cas.  90. 

10  Wlieat.  387-^96,  6  K  Ed.  348,  DE  WOUP  v.  JOHNSON. 

Contract  of  loan  Is  governed  by  law  of  place  where  made  and  to  be  repaid. 
Approved  in  Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1004,  holding  that 
where  notes  were  executed  in  Arkansas,  but  payable  in  Chicago,  notes 
were  governed,  as  to  question  of  usury,  by  law  of  Illinois;  Laws  v.  Fl^|^ 
ing,  177  Fed.  465,  holding  that  in  construing  usurious  contract,  rule^ 
public  policy  of  State  will  be  followed  by  Federal  court;  Scott  v.  Fabacheri 
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176  Fed.  235,  100  C.  C.  A.  147,  holding  that  note  being  part  of  original 
transaction,  though  executed  later  and  in  another  State,  was  governed 
by  usury  laws^  of  State  where  original  contract .  was  made  and  subject 
to  its  usury  laws ;  In  re  Worth,  130  Fed.  930,  under  Iowa  Code,  1897, 
§  3041,  making  usurious  contract  voidable  only  to  extent  of  usurious  in- 
terest, creditors  of  bankrupt. cannot  set  up  defense  of  usury  against  claim 
of  another  creditor;  United  States  Sav.  &  Loan  Co.  v.  Harris,  113  Fed. 
31,  holding  where  building  and  loan  association  incorporated  in  Minnesota 
makes  loan  to  member  in  Kentucky,  secured  by  land  in  that  State,  and 
all  pa3^ments  are  to  be  made  at  home  office  in  Minnesota,  the  contract  is 
governed  by  laws  of  Minnesota;  Brown  v.  Grundy,  111  Fed.  17,  holding 
in  construing  usury  laws,  Federal  courts  follow  State  decisions;  United 
States  Sav.  etc.  L.  Co.  v.  Bukley,  137  Ala.  124,  33  South.  936,  holding 
where  resident  of  Alabama  became  stockholder  of  Minnesota  building  com- 
pany and  obtained  loan  secured  by  land  in  Alabama,  which  note  stated 
it  was  made  in  reference  to  Minnesota,  it  was  not  Alabama  note;  United 
States  v.  Morse,  31  App.  D.  C.  438,  wnere  association  was  located  in  Dis- 
trict of  Columbia,  and  usurious,  contract  was  to  be  performed  there,  al- 
though security  for  performance  of  contract  was  situated  in  West  Virginia, 
contract  would  be  controlled  by  law  of  District  of  Columbia;  Hollis  v. 
Covenant  Bldg.  &  Loan  Assn.,  104  Ga.  322,  31  S.  E.  215,  holding  where 
lender  resides  in  one  State  and  borrower  in  another,  and  the  evidence  of 
debt  and  all  papers  are  executed  in  State  of  residence  of  borrower,  the 
contract  is  to  be  construed  by  the  laws  of  residence  of  borrower;*  Walker 
v.  Lovitt,  250  111.  546,  550,  95  N.  E.  632,  633,  where  interest  on  note  was 
not  usurious  under  law  of  State  where  made,  notwithstanding  it  was 
usurious  under  law  of  State  where  land  mortgaged  for  its  payment  wa« 
located,  note  was  not  illegal;  Midland  etc.  Co.  v.  Solomon,  71  Kan.  189, 
79  Pac.  1079,  bond  and  mortgage  on  land  here  governed  by  its  terms 
by  laws  of  Colorado  is  enforceable  here  though  interest  would  foe  higher 
than  allowed  by  local  laws;  American  Malting  Co.  v.  Souther  Brewing  Co., 
194  Mass.  95,  80  N.  E.  526,  where  contract  of  sale  was  made  and  to  be  per- 
formed in  Massachusetts,  and  certain  notes  in  payment  were  subsequently 
given  also  payable  there,  that  State  was  place  of  performance;  Trower 
Bros.  Co.  V.  Hamilton,  179  Mo.  225,  77  S.  W.  1087,  where  Missouri  an  goes 
to  lender  in  Kansas  and  executes  note  payable  there  and  secured  by  mort- 
gage on  cattle  in  Missouri,  which  is  recorded  in  latter  State,  both  note  and 
mortgage  are  Kansas  contracts ;  Bank  v.  Cooper,  85  Mo.  App.  387,  holding 
note  payable  in  Kansas  but  executed  in  Missouri  is  Kansas  contract ;  Wey- 
land  V.  Park  Terrace  Co.,  202  N.  Y.  236,  237,  Ann.  Cas.  1912D,  1010,  36 
L.  B.  A.  (N.  S.)  >d08,  95  N.  E.  725,  where  contract  contains  no  provision 
as  to  where  borrower  shall  repay,  place  of  payment  is  where  contract  is 
made;  Manhattan  Life  Ins.  Co.  v.  Johnson,  188  N.  Y.  114,  11  Ann.  Gas. 
223,  9  L.  R.  A.  (N.  S.)  1142,  80  N.  E.  660,  where  deed  for  land  in  New  York 
^B  given  to  secure  payment  of  notes  made  payable  in  Massachusetts,  deed 
was  not  invalid  because  loan  was  usurious  under  law  of  New  York;  P. 
Ballantine  &  Sons  v.  Fenn,  88  Vt.  170,  92  Atl.  4,  where  order  for  goods 
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was  sent  outside  State,  in  accordance  with  agreement  made  outside  State, 
place  of  contract  was  held  to  be  where  agreement  was  entered  into,  al- 
though mortgage  on  property  inside  State  was  executed  to  secure  indebted- 
ness; Benjamin  Bank  v.  Doherty,  42  Wash.  328,  84  Pac.  875,  where  note 
valid  in  State  where  executed,  fact  that  its  payment  was  secured  by  mort- 
gage on  proi)erty  in  Washington  did  not  render  it  subject  to  usury  laws 
of  Washington;  Andrews  v.  Pond,  13  Pet.  78,  10  L.  Ed.  67,  holding 
Tisurious  contract  governed  by  laws  of  State  where  made;  Scudder  v. 
Bank,  91  U.  S.  411,  23  L.  Ed.  248,'  holding  law  of  Illinois  determined 
fonnalities  necessary  for  sufficiency  of  acceptance  of  foreign  bill  of  ex- 
change; Call  V.  Palmer,  116  U,  S.  100,  29  L.  Ed.  560,  6  Sup.  Ct.  ^2, 
hdlding  question  whether  note  is  usurious  depends  on  laws  of  State  where 
made;  Coghlan  v.  South  Carolina  R.  R.  Co.,  142  U.  S.  110,  35  L.  Ed.  954, 
12  Sup.  Ct.  153,  holding  law  of  State  where  contract  payable  determined 
question  of  usury;  Missouri  etc.  Trust  Co.  v.  Ejnimseig,  172  U.  S.  355, 
43  L.  Ed.  475,  following  law  of  State  wherd  transaction  had,  holding 
usurious  contract  void;  Fitch  v.  Remer,  1  Biss.  339,  340,  341,  1  Flipp.  18, 
19,  23,  Fed.  Cas.  4836,  holding  question  of  usury  determined  by  law  of 
place  where  loan  made;  Burrows  v.  Hannegan,  1  McLean,  316,  Fed.  Cas. 
2206,  holding  law  of  State  where  note  made,  indorsed  and  payable,  deter- 
mines diligence  necessary  to  fix  indorser's  liability;  Cadman  v.  Vermont 
etc.  R.  R.  Co.,  16  Blatchf.  175,  Fed.  Cas.  2935,  holding  contract  usurious 
under  law  of  State  where  and  with  reference  to  which  made;  Hickox  v. 
Elliott,  10  Sawy.  430,  22  Fed.  23,  holding  maintenance  no  defense  against 
California  contract,  though  security  taken  in  Oregon;  Hickox  v.  Elliott, 
11  Sawy.  637,  27  Fed.  839,  holding  champerty  did  not  vitiate  California 
contract,  though  security  taken  in  Oregon;  Black  v.  Reno,  59  Fed.  923, 
holding  law  of  State  where  loan  made  and  repayable  governed,  though 
secured  elsewhere;  Kuhn  v.  Morrison,  75  Fed.  82,  holding  law  of  State 
where  note  made  payable  and  security  situated  governed,  though  mortgage 
executed  elsewhere;  Trust  Co.  v.  Rathburn,  18  Fed.  Cas.  763,  holding 
usury  law  of  State  where  security  situated  not  a])plicable  to  loan  payable 
in  Scotland;  Broughton  v^  Bradley,  36  Ala.  691,  holding  usury  law  of 
State  where  original  bond  given  and  payable  governed;  Cubbedge  v. 
Napier,  62  Ala.  522,  holding  usury  law  of  place  where  mortgage  executed 
and  parties  resided  governed;  Falls  v.  United  States  Sav.  etc.  Co.,  97 
Ala.  433,  38  Am.  St.  Rep.  211,  13  South.  32,  holding  usury  law  bf  place 
where  all  transactions  had  and  security  situated  governed,  though  other- 
wise stipulated;  Thomson  v.  Kyle,  39  Fla.  597,  63  Am.  St.  Eep.  198,  23 
South.  17,  holding  loan  governed  by  usury  law  of  State  where  made  and 
parties  resided,  though  secured  elsewhere;  Goodrich  v.  Williams,  50  Ga. 
434,  holding  law  of  State  where  loan  executed  and  payable  governed, 
though  security  situated  elsewhere ;  Allen  v.  Allen,  95  Cal.  196,  16  L.  R.  A. 
652,  ^0  Pac.  215,  where  loan  barred  by  statute  where  made,  equity  of 
redemption  in  security  barred;  Arnold  v.  Potter,  22  Iowa,  198,  holding 
usury  law  of  State  where  note  partially  executed,  payable,  and  security- 
situated,  governed;  Eastwood  v.  Kennedy,  44  Md.  572,  holding  usury  Jaws 
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of  District  of  Columbia,  where  note  executed,  governed  contract;  Chase 
V.  Dow,  47  N.  H.  406,  holding  interest  allowable  according  to  law  of 
State  where  note  made,  though  security  situated  elsewhere;  Dolman  v. 
Cook,  14  N.  J.  Eq.  61,  holding  law  of  State  where  loan  and  mortgage 
executed  governed,  though  mortgaged  land  elsewhere  situated;  Campion 
V.  Kille,  14  N.  J.  Eq.  231,  holding  question  whether  contract  usurious 
determined  by  law  of  State  where  made;  Andrews  v.  Torrey,  14  N.  J.  Eq. 
357,  holding  law  of  place  where,  contract  made  determines  whether 
usurious,  though  security  taken  elsewhere;  Flagg  v.  Baldwin,  38  N.  J.  Eq. 
222,  48  Am.  Rep.  310,  holding  contract  governed  by  law  of  State  where 
all  transactions  anterior  to  mortgage  took  place;  Curtis  v.  Leavitt,  15 
N.  T.  88,  227,  228,  holding  loan  negotiated  and  payable  in  England  gjov- 
emed  by  English  usury  laws;  s.  c,  p.  91,  holding  loan  partly  negotiated 
and  payable  in  Pennsylvania  subject  to  Pennsylvania  law;  Dickinson  v. 
Edwards,  77  N.  Y.  578,  33  Am.  Rep.  675,  where  legality  of  interest  deter- 
mined by  law  of  State  where  note  made  and  payable;  Arrington  v.  Gee, 
5  Ired.  594,  holding  law  of  State  where  ori^nal  contract  made  applied, 
no  matter  where  security  taken;  Overton  v.  Bolton,  9  Heisk.  773,  24  Am. 
Rep.  374,  holding  interest  law  of  place  where  transactions  really  occurred 
governed,  though  note  dated  elsewhere;  Shipman  v.  Bailey,  20  W.  Va. 
144,  holding  law  of  State  where  contract  made  governed  as  to  interest, 
though  secured  elsewhere;  Newman  v.  Kershaw,  10  Wis.  343,  holding  laws 
of  State  where  contract  made  govern  as  to  validity  and  effect,  though  else- 
where secured;  Turpin  v.  Povall,  8  Leigh,  109,  discussing  what  law  gov- 
erns bond  given  in  one  State  for  debt  contracted  elsewhere;  dissenting 
opinion  in  Sherman  v.  Gassett,  4  Gilm.  (111.)  535,  majority  holding  usury 
laws  remedial,  and,  therefore,  inapplicable  in  another  State. 

Distinguished  in  Arnold  v.  Potter,  22  Iowa,  203,  statute  providing  foir 
forfeiture  of  portion  of  usurious  contract  is  not  penal  and  will  be  en- 
forced in  court  of  forum;  KaVanaugh  v.  Day,  10  R.  I.  400,  14  Am.  Rep. 
693,  holding  where  interest  payable  as  dan^ages,  rate  determined  by  law 
of  place  where  breach  occurred. 

Law  governing  interest.    Note,  60  Am.  Dec.  292. 

Usury  law  governing  validity  of  mortgage  on  land  in  one  jurisdiction 
given  to  secure  debt  contracted  or  obligation  executed  in  another 
jurisdiction.    Note,  11  Ann.  Cas.  226. 

Place  of  payment  under  contract  not  specif3dng  place,  where  parties 
are  residents  of  different  States  or  countries.  Note,  AxuL  Gas. 
1912D,  1016. 

Enforcement  of  mortgage  on  realty  valid  where  made  and  payable, 
but  usurious  by  lex  fori  et  rei  sitae.     Note,  4  L.  R.  A.  (N.  8.)  1192, 

^Lex  rei  sitae  as  to  interest  and  usury  as  controlling  in  foreclosing 
mortgage  on  realty.     Note,  55  L.  R.  A.  945,  949. 

Testimony  of  party  to  record  is  inadmissible,  thongli  he  be  certified  bank* 
mpt  against  wbom  no  relief  can  be  liad. 
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Cited  in  Bridges  v.  Armour,  5  Hew.  94,  12  L.  Ed.  65,  holding  party  to 
the  record,  though  divested  of  interest,  incompetent  to  testify;  The  Nep- 
tune, Ole.  489,  Fed.  Gas.  10,120,  excluding  testimony  of  colihelants  to 
circumstances  of  collision;  Robinson  v.  Mandell,  3  Cliff.  176,  Fed.  Cas. 
11,959,  discussing  effect  of  acts  of  Congress  on  subject,  and  excluding 
complainant's  testimony;  Lane  v.  The  Buck,  14  Fed.  Cas.  1077,  excluding 
co-claimant's  testimony,  though  interest  discharged,  in  absence  of  order 
striking  name  from  record;  Bank  v.  McDonnell,  87  Ala.  750,  6  South. 
708,  holding  entry  of  decree  pro  confesso  against  party  does  not  make 
him  competent  witness;  Wise  v.  Patterson,  3  G.  Greene,  472,  holding  sale 
of  interest  in  plaintiff  firm  from  pending  suit  did  not  constitute  vendor 
comx>etent  tritness;  Pino  v.  Beckwith,  1  N.  M.  27,  refusing  to  admit 
defendant's  testimony. 

Modified  in  Snyder  v.  Fiedler,  139  U.  S.  480,  35  L,  Ed.  219,  11  Sup.  Ct. 
584,  holding  plaix^tiff,  an  administratrix,  competent  witness  after  appoint- 
ment of  her  successor;  Lizardi  v.  Cohen,  3  Gill,  436,  holding  defendant  of 
record  who  had  no  interest  a  competent  witness. 

Distinguished  in  Pryor  v.  Rybum,  16  Ark.  692,  holding  objection  to 
testimony  of  party  without  interest,  waived  by  stipulation  of  counsel  filed. 

A  contract  Invalid  for  usury  by  the  laws  of  one  State  may  be  a  good  basis 
for  new  contract  elsewhere. 

Approved  in  Pacific  Building  Co.  v.  Hill,  40  Or.  293,  91  Am.  St.  Eep. 
482,  67  Pac.  106,  holding  where  citizen  of  California  and  foreign  corpora- 
tion doing  business  in  Oregon  made  contract  in  Oregon,  and  payments 
were  to  be  made  in  California,  such  contract  being  usurious  by  laws  of 
Oregon  but  not  by  laws  of  California,  the  contract  will  not  be  enforced 
by  Oregon  courts;  Floyd  v.  Nat.  Loan  &  Investment  Co.,  49  W.  Va.  344, 
38  S.  £.  661,  holding  a  domestic  building  and  loan  association  may  fix 
minimum  premium  to  be  deducted  in  advance  or  paid  in  installments, 
but  such  sum  must  be  fixed  and  definite,  and  a  foreign  corporation  making 
a  contract  with  eitizen  must  conform  to  this  requirement. 

Usory  in  a  contract  is  a  mortal  taint,  and  no  subterfuge  can  conceal  it 
tmn.  the  eye  of  the  law. 

Approved  in  Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1008,  where  notes 
were  given  for  amount  largely  in  excess  of  purchase  price,  transaction 
was  usurious;  Sherwood  v.  Roundtree,  32  Fed.  123,  holding  loan  usurious 
where  part  of  principal  withheld  under  name  of  *' commission";  Phelps 
V.  Pi^rson,  1  G.  Greene,  128,  reversing  decree  foreclosing  usurious  mort- 
gage; Knickerbocker  etc.  Ins.  Co.  v.  Nelson,  78  N.  Y.  149,  holding  loan 
usurious,  notwithstanding  elaborate  subterfuges  to  conceal  usury;  Smith 
V.  Cross,  90  N.  Y.  554,  holding  court  would  look  behind  transactions  had 
to  conceal  usury. 

Though  contract  be  usurious  in  its  inception,  subsequent  legal  contract,, 
entered  into  for  purpose  of  freeing  it  from  usury,  makes  it  valid. 
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Approved  in  Peters  Shoe  Co.  v.  Arnold,  82  Mo.  App.  6,  holding  debt 
secured  by  usurious  mortgage  may  repudiate  usury  and  correct  mistake 
by  proper  contract;  Building  Co.  v.  Jones,  94  Tex.  502,  62  S.  W.  743, 
holding  where,  under  original  contract,  plaintiff  was  only  liable  for  balance 
after  deducting  certain  payments,  because  contract  was  usurious,  a  second 
contract,  purging  the  first  of  usury,  was  not  void  as  to  interest  for  want 
of  consideration;  Masterson  v.  Grubbs,  70  Ala.  408,  holding  reformation 
of  contract  by  removal  and  remitting  excessive  interest  cured  the  usury; 
Mitchell  V.  Lyman,  77  111.  530,  holding  interest  payable  on  note,  substituted 
for  old  usurious  note,  less  excess  paid  on  old  note ;  Lillard  v.  Field,  1 
J.  J.  Marsh.  276,  280,  holding  good,  a  note  for  principal,  and  legal  interest 
given  in  consideration  of  original  usurious  loan;  Hoyt  v.  Bridgewater  ejtc. 
Mining  Co.,  6  N.  J.  Eq.  274,  when  subsequent  agreement  of  parties  held 
to  have  purged  contract  of  usury;  Morris  v.  Taylor,  22  N.  J.  Eq.  443,  and 
Taylor  v.  Morris,  22  N.  J.  Eq.  610,  holding  usury  cured  by  settlement 
between  parties  and  giving  new  mortgage;  Palmer  v.  Smith,  10  N.  Y.  307, 
holding  mortgagor  estopped  from  setting  up  invalidity  of  assignment  by 
agreement  recognizing  assignee's  title;  Sheldon  v.  Haxtun,  91  N.  Y.  134, 
holding  valid  new  note,  complying  with  law  of  State  where  made,  given 
in  consideration  of  old  usurious  debt;  Gerlaugh  v.  Bassett,  20  Wis.  678, 
holding  contract  purged  of  usury,  by  giving  new  note  for  original  debt; 
Edgell  V.  Stanford,  6  Vt.  559,  holding  recovery  allowable  of  original  debt, 
though  subsequent  usurious  contract  substituted  therefor. 

Distinguished  in  Jackson  v.  Jones,  13  Ala.  126,  holding  contract  tainted 
with  old  usury,  where  usurious  interest  on  old  notes  carried  injo  new  con- 
tract; Lee  V.  Peckham,  17  Wis.  390,  holding  usurious,  a  new  contract  for 
sum  due,  including  unpaid  usurious  interest;  dissenting  opinion  in  Sheldon 
V.  Haxtun,  91  N.  Y.  135,  136,  majority  holding  valid  new  note  complying 
with  law  of  State  where  made,  ^ven  in  consideration  of  usurious  debt. 

Usury  affecting  new  note.    Note,  11  ^m.  Dec.  540. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Eep.  201. 

Court  will  not  treat  uBurious  contract  as  absolutely  void;  when  not  so 
declared,  but  merely  prohibited  by  statute. 

Approved  in  First  Nat.  Bank  of  McEntire,  112  Ga.  235,  37  S.  E.  382, 
holding  where  surety  signs  promissory  note  waiving  homestead  which  is 
secretly  tainted  with  usury  unknown  to  him,  he  is  not  discharged  from 
liability  when  note  is  made  payable  to  national  bank  under  Rev.  Stats. 
U.  S.,  §  5198;  Gates  v.  National  Bank,  100  U.  S.  250,  25  L.  Ed.  684,  hold- 
ing reservation  of  usurious  interest  by  national  bank  did  not  make  loan 
void;  McBroom  v.  Scottish  etc.  Co.,  153  U.  S.  326,  38  L.  Ed.  732,  14  Sup. 
Ct.  855  (affirming  s.  c,  6  N.  M.  588,  30  Pac.  863),  holding  contract  made 
under  New  Mexican  law  not  void  for  usury;  Wiley  v.  Starbuck,  44  Ind. 
313,  holding  reservation  of  usurious  interest  by  national  bank  did  not 
make  contract  void;  Haggard  v.  Atlee,  1  G.  Greene,  46,  47,  holding 
usurious  contract  not  void  under  law  of  Iowa;  Commercial  Bank  etc.  v. 
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Nolan,  7  How.  (Miss.)  527,  holding  principal  due  on  usurious  contract 
recoverable;  Montany  y.  Rock;  10  Mo.  508,  holding  usurious  contract  not 
void;  Farmers'  Bank  v.  Burchard,  33  Vt.  371,  holding  usurious  contract 
valid,  except  as  to  the  usury;  dissenting  opinion  in  Fowler  v.  Throck- 
morton, 6  Blackf.  (Ind.)  334,  majority  holding  no  recovery  could  be  had 
on  usurious  contract;  Scottish  etci  Co.  v.  McBroom,  6  N.  M.  588,  30  Pac. 
863,  holding  contract  made  under  New  Mexican  law  not  void  for  usury. 
Distinguished  in  Saltmarsh  v.  Tuthill,  13  Ala.  409,  holding  bill  6f  ex- 
ehange  void  for  prior  indorsement  on  Sunday,  in  hands  of  indorsee  in  a 
usurious  transaction. 

Plea  of  usuT  la  generally  personal  and  peculiar,  and  not  available  to  tbird 
p^sons. 

Approved  in  Phillips  v.  Ogle,  21  D.  C.  207,  following  rule;  Lefmann  v. 
Brill,  142  Fed.  49,  where  wife  in  maintenance  suit  made  mortgagee  of 
husband  a  party,  but  court  in  awarding  her  husband's  interest  in  mort- 
gaged property  refused  to  pass  on  validity  of  mortgage  but  dismissed 
mortgagee's  cross-petition,  his  mortgage  not  having  matured,  decree  not 
bar  to  subsequent  foreclosure;  In  re  Worth,  130  Fed.  931,  under  Iowa 
Code  1897,  §  3041,  making  usurious  contract  voidable  only  to  extent  of 
nsorious  interest,  creditors  of  bankrupt  cannot  set  up  defense  of  usury 
against  claim  of  another  creditor;  Edgell  v.  Ham,  93  Fed.  764,  holding 
where  mortgage  not  usurious  on  its  face  by  lex  loci  rei  sitae  is  foreclosed, 
conveyance  to  purchaser  cannot  be  attacked  for  usury  in  mortgage;  Mat- 
thews V,  Ormerd,  140  Cal.  581,  74  Pac.  138,  holding  where  mortgage  is 
foreclosed  for  amount  of  principal  and  interest  which,  under  Cal.  Const., 
art.  XIII,  §  4,  mortgagee  must  pay,  purchaser  from  mortgagor  cannot 
recover  the  interest  from  mortgagee;  Barney  v.  Fontine  Surety  Co.,  131 
Mich.  196,  91  N.  W.  142,  assignee  of  contract  cannot  avail  himself  of 
defense  of  usury;  Higbee  v.  Aetna  Bldg.  etc.  Assn.,  26  Okl.  330,  Ann. 
Cas.  1912B,  223,  109  Pac.  237,  purchaser  of  land  at  sale  in  bankruptcy 
proceedings  cannot  question  mortgagor  on  ground  of  usury;  Irwin  v. 
Washington  Loan  Assn.,  42  Or.  107,  71  Pac.  143,  holding  where  building 
association  mortgage  is  usurious  on  account  of  interest,  premium  and  in- 
stallments on  stock,  the  whole  amount  is  not  usurious,  but  only  the  excess ; 
Black  V.  Reno,  59  Fed.  923,  holding  usury  not  available  defense  for 
mortgagor  in  usurious  transaction  against  holder  of  mortgage  as  collateral 
seearity;  American  Water- Works  Co.  v.  Farmers'  etc.  Trust  Co.,  73  Fed. 
962,  36  U.  S.  App.  563,  holding  want  of  authority  in  grantor  company 
to  execute  mortgages,  no  defense  for  grantee  with  notice;  Gatewood  v. 
Bank,  49  Ga.  50,  holding  usury  in  first  mortgage  no  ground  for  bill  by 
later  mortgagee  to  enjoin  sale;  Henderson  v.  Bellew,  45  111.  325,  holding 
usury  no  defense  on  foreclosure,  for  purchaser  subject  to  mortgage;  Car- 
michael  v.  Bodfish,  32  Iowa,  420,  holding  stranger  to  contract  could  not 
plead  usury;  Pritchett  v.  Mitchell,  17  Kan.  358,  22  Am.  Rep.  289,  holding 
subsequent  mortgagee  could  not  plead  usury  in  prior  mortgage;  Farmers' 
etc.  Bank  v.  Kimmel,  1  Mich.  85,  holding  plea  of  usury  not  available  to 
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Babsequent  mortgagee;  Ladd  v.  Wiggin,  35  N.  H.  429,  69  Am.  Dec.  558, 
holding  usury  a  personal  defense;  Post  v.  Bank  of  Utica^  7  Hill,  406, 
holding  purchaser  at  sheriff's  sale,  with  notice,  not  entitled  to  decree 
setting  aside  mortgage  for  usury;  Sands  v.  Church,  6  N.  Y.  352,  353,  354, 
356,  holding  usury  not  available  defense  for  purchaser  of  equity  of 
redeniption ;  Oneida  Bank  v.  Ontario  Blink,  21  N.  Y.  501,  holding  usurious 
discount  by  indorsee  for  payee,  no  defense  for  drawer  of  bill  of  exchange ; 
Chamberlain  v.  Dempsey,  36  N.  Y.  149,  holding  grantee  of  equity  of 
redemption  could  not  set  up  usury  in  mortgage ;  Williams  v.  Tilt,  36 
N.  Y.  326,  holding  claimant  of  property  by  paramount  title  could  not  set 
up  usury;  Merchants'  etc.  Bank  v.  Commercial  etc.  Co.,  49  N.  Y.  643, 
note,  holding  grantee  from  borrower  subject  to  lien  could  not  set  up 
usury;  Knickerbocker  etc.  Ins.  Co.  v.  Nelson,  78  N.  Y.  150,  holding  mort- 
gagor's grantees  of  equity  of  redemption  could  not  set  up  usury;  Cahn 
V.  Farmers'  etc.  Bank,  1  S.  D.  242,  46  N.  W.  186,  holding  borrower's 
creditor  could  not  set  aside  lender's  judgment  against  him  for  usury; 
Hill  V.  Alliance  Building  Co.,  6  S.  D.  179,  55  Am.  St.  Rep.  832,  60  N.  W. 
757,  holding  purchaser  of  equity  of  redemption  could  not  set  up  usury; 
Spengler  v.  Snapp,  5  Leigh,  491,  502,  510,  holding  purchaser  of  equity 
of  redemption  could'  not  set  up  usury ;  Michie  v.  Jeffries,  21  Qratt.  345, 
holding  purchaser  of  land  subject  to  mortgage  could  not  set  up  usury; 
Christian  v.  Warsham,  78  Ya.  109,  holding  strangers  to  mortgage  could 
not  set  up  usury ;  Lee  v.  Feamster,  21  W.  Va.  113,  45  Am.  Rep.  553,  hold- 
ing'borrower's  creditor  could  not  plead  usury  to  defeat  another  creditor. 
See  also  Turner  v.  Association,  47  S.  C.  408,  25  S.'  E.  283,  dissenting 
opinion,  majority  holding  purchaser  who  paid  mortgage  as  part  of  price, 
entitled  to  recover  usury  exacted;  Clark  v.  Spencer,  14  Kan.  407,  argu- 
endo, approving  general  proposition;  Hope  v.  Smith,  10  Gratt.  224,  refus- 
ing to  decide  question.^ 

Overruled  in  Lloyd  v.  Scott,  4  Pet.  229,  7  L.  Ed.  841,  holding  usury 
available  defense  for  loanee's  alienee. 

Denied  in  Yardley  v.  The  New  York  Guaranty  etc.  Co.,  1  Flipp.  555, 
556,  Fed.  Cas.  18,125,  holding  usury  available  to  purchasers  of  bonds  from 
borrower  corporation;  Trumbo  v.  Blizzard,  6  Gill  &  J.  23,  holding  plea  of 
usury  available  to  mortgagor's  alienee;  Doub  v.  Barnes,  1  Md.  Ch.  142, 
holding  usury  available  defense  for  mortgagor's  alienee  against  mort- 
gagee's assignee;  Freeman  v.  Brittin,  17  N.  J.  L.  213,  holding  usury  avail- 
able defense  for  maker,  to  suit  by  indorsee,  who  obtained  note  by  usury; 
Cummins  v.  Wire,  6  N.  J.  Eq.  87,  holding  purchaser  of  equity  of  redemp- 
tion entitled  to  plead  usury;  Brolasky  v.  Miller,  9  N.  J.  Eq.  809,  holding 
subsequent  mortgagees  entitled  to  plead  usury. 

Modified  in  Hackensack  Water  Co.  v.  De  Kay,  36  N.  J.  Eq.  553,  554, 
holding  purchaser  at  sheriff's  sale  entitled  to  plead  usury  in  mbrtgage  as 
defense;  Dix  v.  Van  Wyck,  2  Hill,  525,  holding  purchaser  uiider  judgment 
and  execution  entitled  to  set  up  usury. 

Distinguished  in  Middle  States  Loan  etc.  Co.  v.  Baker,  19  App.  D.  C. 
10,  grantee  of  usurious  mortgage  entitled  to  credit  for  usurious  payments 
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made  by  his  grantor;  Scull  v.  Idler,  79  N.  J.  Eq.  469,  81  Atl.  747,  defense 
of  nsarious  character  of  mortgage  is  available  to  third  party  where  bill 
does  not  directly  aver  that  third  party  purchased  equity  subject  to 
mortgage.  • 

Who  may  plead  usury  as  defense.    Note,  22  Am.  Rep.  291. 

Personal  liability  of  grantee  of  land  to  pay  off  prior  mortgage.     Note, 
78  Am.  Dec  87. 

Availability  of  defense  of  usury  to  purchaser  of  property  charged 
with  usurious  debt.    Note,  2  Ann.  Gas.  46. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0. 
227. 

Miscellaneous.  Cited  in  Omstine  v.  Cary,  204  U.  S.  669,  61  L.  Ed. 
672,  27  Sup.  Ct.  788 ;  Bank  v.  Tuthill,  4  Dak.  301,  30  N.  W.  155. 

10  Wheat.  306-405,  6  Ifc  Ed.  350,  BBENT  v.  DAVI& 

laegality  of  a  drawing  Is  not  affected  by  irregularities  whlcb  did  not  vary 
the  chances  of  complainant. 

Cited  in  M'Gimpsey  v.  Booker,  5  Yerg.  142,  holding  correction  of  mis- 
takes made  in  drawing  did  not  vitiate  it. 

Miscellaneous.  Cited  incidentally  in  Washington  v.  Toung,  10  Wheat. 
407,  6  L.  Ed.  863,  another  lottery  case. 

10  Wheat.  406-410,  6   L.  Ed.  352,  OOBPOSATION    OF    WASEnO^aTON  V. 
YOUNG. 

One  not  the  proprietor  of  an  ohligatlon  cannot   pat  it  in  suit,  unless 
anthorized  by  the  leglslatare. 

Approved  in  Howard  v.  United  States,  184  U.  S.  690,  46  L.  Ed.  761, 
22  Sup.  Ct.  649,  affirming  102  Fed.  84,  which  affirmed  93  Fed.  721,  and 
holding  private  suitor  has  right  without  statutory  authority  to  sue  in  the 
name  of  United  States  for  his  benefit  on  bond  of  olerk  of  Circuit  Court, 
^ven  under  United  States  Rev.  Stats.,  §  796,  for  faithful  performance; 
City  of  Eaton  Rapids  v.  Stump,  127  Mich.  6,  89  Am.  St.  Rep.  464,  86 
N.  W.  439,  holding  where  bond  of  city  marshal  runs  to  city  and  not  the 
people,  an  action  cannot  be  maintained  for  use  and  benefit  of  third  per- 
son; Penn  Iron  Co.  v.  William  R.  Trigg  Co.,  106  Va.  659,  66  S.  E.  330, 
holding  materialman  cannot  maintain  suit  on  bond  executed  to  United 
States  in  his  own  name,  unless  authorized  by  Federal  statute;  McCue  v. 
Washington,  3  Cr.  C.  C.  642,  Fed.  Cas.  8736,  holding  owner  of  prize  lot- 
tery ticket  not  entitled  to  sue  manager  on  bond  to  corporation. 

Distinguished  in  Stephenson  v.  Monmouth  Min.  etc.  Co.,  84  Fed.  119, 
where  consent  presumed  from  corporation  taking  bond  running  to  itself 
instead  of  to  State  as  required. 

Denied  in  State  v.  Norwood,  12  Md.  193,  holding  any  person  interested 
could  sue  on  official  bond  of  State  officer. 
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Modified  in  Spencer  v.  Watkinson,  11  Conn.  15,  holding  persons  dam- 
aged by  ferry  owner's  negligence  could  recover  nominal  damages  on 
owner's  bond  to  State  treasurer. 

Right  of  citizen  to  enforce  public  contract.     Note,  49  L.  B.  A.  (N.  8.) 
1175. 

In  suit  on  bond  in  name  of  obligee  corporation,  for  use  of  another,  the 
corporation  is  the  real  plaintiff. 

Approved  in  Peake  v.  United  States,  16  App.  D.  C.  418,  holding  suit  on 
government  contractor's  bond  was  properly  brought  in  name  of  United 
States;  East  St.  Louis  v.  Renshaw,  153  111.  498,  38  N.  E.  1049,  holding, 
in  suit  on  official  bond  of  city  treasurer,  city  was  real  plaintiff. 

Warrant  of  attorney  need  not  be  spread  on  the  record  to  enable  counael 
to  appear  for  a  corporation. 

Cited  in  State  Bank  v.  Bell,  5  Blackf .  128,  holding  signing  and  filing  of 
declaration  by  attorney  sufficient  evidence  that  corporation  so  appeared. 

Miscellaneous.  Cited  in  Bledsoe  v.  Erwin,  32  La.  Ann.  619,  620,  upon 
effect  of  dismissal  without  reserve  for  renewal  of  action. 

Erroneously  cited  in  Ross  v.  The  Neversink,  20  Fed.  Cas.  1244,  as  The 
St.  Jago  de  Cuba. 

10  Wheat.  411-420,  6  I<.  Ed.  354,  JANNEY  v.  OOLXJMBIAN  INS.  CO. 

Generally,  in  foreign  countries,  right  to  condemn  unseaworthy  vessels  is 
incidental  to  admiralty  power. 

Cited  in  Potter  v.  Ocean  Ins.  Co.,  3  Sumn.  42,  43,  Fed.  Cas.  11,335,  hold- 
ing Federal  admiralty  courts  have  jurisdiction,  though  not  exclusive,  to 
order  survey  in  case  of  distress;  The  Schooner  Tilton,  5  Mass.  474,  Fed. 
Cas.  14,054,  holding  survey  and  condemnation  of  vessel  on  application  of 
master  within  admiralty  jurisdiction;  The  Dawn,  1  Ware,  487,  Fed.  Cas. 
3665,  holding  survey  and  condemnation  of  vessel,  in  case  of  distress,  on 
application  of  master,  within  admiralty  jurisdiction;  The  Steamboat 
James  Morrison,  Newb.  244,  Fed.  Cas.  15,465,  to  i)oint  that  power  to 
condemn  for  unseaworthiness  within  admiralty  jurisdiction. 

Miscellaneous.  Cited  in  Insurance  Co.  etc.  of  Virginia  v.  Mordecai,  22 
How.  117,  16  L.  Ed.  332,  where  not  shown  that  condemnation  proceeded 
from  causes  mentioned  in  policy,  it  did  not  dischage  underwriters;  United 
States  V.  New  Bedford  Bridge  Co.,  1  Wood.  &  M.  473,  Fed.  Cas.  15,867, 
and  Packard  v.  The  Sloop  Louisa,  2  Wood.  &  M.  53,  Fed.  Cas.  10,652, 
discussing  admiralty  jurisdiction. 

10  Wheat.  421-427,  6  L.  Ed.  256,  SIXTY  PIPES  OF  BBANDY. 

All  circumstances  required  by  statute  must  concur  to  conatltnta  offense 
under  revenue  law  as  to  Import  of  liquors. 
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Cited  in  The  Cargo  ex  Lady  Essex,  39  Fed.  767,  holding  cargo  of  vessel 
driven  on  shore  by  stress  of  weather,  not  liable  to  condemnation;  United 
States  v.  Halberstadt,  26  Fed.  'Cas.  73,  holding  law  im3>Qsing  penalty  for 
selling  casks  from  which  marks  not  removed  not  applicable  to  purchaser; 
United  States  v.  Pounds  of  Celluloid,  82  Fed.  632,  holding  goods  unlaw- 
fully imported  by  mere  trespasser  not  liable  to  forfeiture. 

Purpose  of  revenue  laws  1b  secnilty  of  revenue,  not  prevention  of  devices 
of  merchants  for  private  profit  without  defrauding  government. 

Cited  in  United  States  v.  Twenty-eight  Packages,  Gilp.  326,  Fed.  Cas. 
16,561,  holding,  making  up  false  invoice,  not  used  to  make  false  entry, 
does  not  subject  goods  to  condemnation. 

Miscellaneous.  Cited  in  Stacey  v.  Emery,  97  U.  S.  646,  24  L.  Ed.  1036, 
as  instance  of  use  of  ''probable  cause''  and  ''reasonable  cause"  to  mean 
same  thing. 

10  Wheat.  428-430,  6  la.  Ed.  858,  THE  THOliAS  JEFFERSON. 

The  admiralty  Jurisdiction  of  Federal  District  Ctourts,  where  dependent  on 
locality,  1b  limited  to  sea  and  tide  water. 

Approved  in  The  Robert  v.  Parsons,  191  U.  S.  25,  48  L.  Ed.  77,  holding 
Erie  canal  is  within  scope  of  admiralty  jurisdiction  of  United  States; 
Ex  parte  Lair,  177  Fed.  794,  holding  void  act  providing  for  criminal 
prosecution  in  re  keeping  of  alien  woman  for  prostitution,  such  offense 
being  within  police  power  of  State;  State  v.  Akers,  92  Kan.  197,  Ann. 
Gas.  1916B,  543,  140  Pac.  648,  holding  void  act  of  Kansas  regulating  sale 
and  taking  of  sand  from  navigable  stream;  Hobart  v.  Drogan,  10  Pet. 
120,  9  L.  Ed.  367,  holding  District  Court  jurisdiction  included  suits  for 
pilotage,  though  State  law  fixed  compensation;  Orleans  v.  Phoebus,  11 
Pet.  184,  9  L.  Ed.  680,  holding  claims  for  services  performed  on  inland 
waters  not  within  admiralty  jurisdiction;  Waring  v.  Clarke,  5  How.  463, 
475,  498,  12  L.  Ed.  287,  242,  253,  holding  jurisdiction  over  collisions 
extended  to  tide  water,  though  infra  Corpus  comitatus;  New  Jersey  etc. 
Co.  V.  Merchants'  Bank,  6  How.  390,  392,  421,  12  L.  Ed.  485,  486,  498, 
holding  libel  for  specie  lost  by  ^essel  burning  in  tide  water,  within 
admiralty  jurisdiction;  McLelland  v.  The  Robert  Morris,  1  Wall.  Jr.  38, 
Fed.  Cas.  8896,  holding  repair  of  vessel  used  to  navigate  tide  water,  a 
maritime  contract;  The  Schooner  Mary,  1  Sprague,  204,  Fed.  Cas.  9190, 
holding  services  performed  on  vessel  making  trips  within  tide  water  gave 
lien;  McCormick  v.  Ives,  Abb.  Adra.  420,  Fed.  Cas.  8720,  holding  services 
on  canal  boat  not  within  admiralty  jurisdiction ;  The  Wave,  Blatchf .  &  H. 
240,  241,  Fed.  Cas.  17,297,  holding  admiralty  jurisdiction  extends  to 
claims  for  salvage  on  tide  water;  Martin  v.  Acker,  Blatchf.  &  H.  281, 
Fed.  Cas.  9155,  holding  within  admiralty  jurisdiction,  contract  for  ser- 
vice on  vessel  navigating  tide  water;  The  p.  C.  Salisbury,  01c.  74,  Fed. 
Cas.  3694,  holding  jurisdiction  extends  to  any  services  performed  on  vessel 
navigating  tide  water;  Davis  v.  The  Enterprise,  7  Fed.  Cas.  120,  dis- 
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missing  libel  for  services  not  performed  substantially  on  tide  water; 
Ludington  v.  The  Nucleus,  15  Fed*  C.as.  1096,  holding  extension  of  juris- 
diction by  act  of  1845  did  not  include  contracts  for  materials  furnished 
at  home  port ;  Van  Santwood  v.  The  John  B.  Cole,  28  Fed.  Cas.  1077,  hold- 
ing contract  of  afi^eightment  performed  on  tide/  water,  within  admiralty 
jurisdiction;  Case  v,  Woolley,  6  Dana,  21,  22,  32  Am.  Dec.  58,  59,  holding 
admiralty  jurisdiction  extended  only  to  services  performed  on  tide  water; 
Baker  v.  Hoag,  7  N.  Y.  562,  59  Am.  Dec.  436,  applying  tide  water  test, 
holding  lien  for  salvage  by  maritime  law  attached  where  vessel  sunk  in 
tide  water;  Hubbard  v.  Hubbard,  8  N.  Y.  199,  sustaining  nuncupative 
will  of  master  of  ship  at  anchor  in  tide  water;  Smith  v.  United  States, 
1  Wash.  Ter.  266,  268,  holding  crime  committed  on  tide  water  within 
Federal  jurisdiction;  Peyroux  v.  Howard,  7  Pet.  342,  8  L.  Ed.  707,  hold- 
ing court  could  take  judicial  notice  of  presence  of  tide  where  contract 
performed;  Jackson  v.  Steamboat  Magnolia,  20  How.  322,  342,  15  L.  Ed. 
927,  929,  dissenting  opinion,  majority  holding  admiralty  jurisdiction  in- 
cluded cause  of  collision  in  navigable  stream  above  tide  water;  dissenting 
opinion  in  United  States  v.  Eodgers,  150  U.  S.  270,  271,  37  L.  Ed.  1079, 
14  Sup.  Ct.  117,  majority  holding  great  lakes  are  high  seas;  United  States 
y.  New  Bedford  Bridge  Co.,  1  Wood.  &  M.  473,  Fed.  Cas.  15,867,  restrict- 
ing admiralty  jurisdiction  to  the  sea;  Lands  v.  Cargo  of  Coal,  4  Fed:  480, 
where  court  took  judicial  notice  of  navigability  of  waters;  Bulloch  v. 
The  Lamar,  4  Fed.  Cas.  658,  holding  collision  in  tide  water  within  admir- 
alty jurisdicti6n ;  The  Belfast  v.  Boone,  41  Ala.  63,  holding  constitutional 
a  State  law  creating  shipper's  lien  on  vessel  navigating  interior  waters 
of  State;  People  v.  Tyler,  7  Mich.  275,  276,  281,  287,  denying  Federal 
jurisdiction  over  crime  committed  on  river  connecting  great  lakes;  Cole 
V.  White,  26  Wend.  517,  construing  mortgage  of  vessel  on  lakes ;  dissenting 
opinion  in  The  Lottawanna,  21  Wall.  584,  22  L.  Ed.  665,  majority  holding 
claim  for  materials  furnished  for  repairs  in  home  port  not  maritime  lien ; 
Gill  V.  The  Continental,  10  Fed.  Cas.  372,  holding  admiralty  has  juris- 
diction of  lien  for  materials  furnished  in  home  port;  Haslett  v.  The 
Enterprise,  11  Fed.  Cas.  787,  holding  barge  in  New  York  harbor  in  ad- 
miralty jurisdiction;  Merrick  v.  Avery,  14  Ark.  378,  holding  lien  acquired 
under  Ohio  water  craft  law  did  not  follow  craft  to  another  State;  Will- 
iamson V.  Hogan,  46  111.  511,  512,  accepting  doctrine  that  District  Court 's 
jurisdiction  in  admiralty  is  exclusive;  Stinton  v.  The  R.  R,  Roberts,  46 
Ind.  481,  holding  lien  on  steamboat  for  building  materials  at  home  port 
not  cognizable  in  admiralty;  dissenting  opinion  in  Berry  v.  Snyder,  3 
Bush,  289,  96  Am.  Dpc.  234,  majority  holding  riparian  owner  on  navigable 
stream  above  tide  water  held  ad  medium  Rlum  aquae;  People  v.  Canal 
Appraisers,  33  N.  Y.  497,  holding  riparian  owners  on  navigable  stream  not 
entitled  to  damages  for  diversion  of  water  for  canal;  Dunlap  v.  Com- 
monwealth, 108  Pa.  St.  613,  sustaining  jurisdiction  of  State  court  over 
offenses  against  State  game  laws  on  lake. 

Overruled  in  Genesee  Chief  v.  Fitzhugh,  12  How.  455,  456,  18  L.  Ed. 
1064,  holding  admiralty  jurisdiction  extended ^to  navigable  inland  waters; 
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Jackson  y.  Steamboat  Magnolia,  20  How.  299,  302,  313,  15  L.  Ed.  916,  917, 
921,  holding  admiralty  jurisdiction  includes  cause  of  collision  on  naviga- 
ble river  above  tide  water,  within  a  State;  The  Hine  v.  Trevor,  4  Wall. 
562,  563,  565,  18  L.  Ed.  452,  453  (reversing  s.  c,  17  Iowa,  353),  holding 
admiralty  had  exclusive  jurisdiction  of  collision  on  Mississippi  above  tide 
water;  The  Belfast,  7  Wall.  637,  19  L.  Ed.  270  (reversing  s.  c,  41  Ala. 
63),  holding  contracts  of  affreightment  to  be  performed  on  navigable 
inland  waters  subjects  of  admiralty  jurisdiction  exclusively. 

Denied  in  The  Oler,  2  Hughes,  15,  16,  Fed.  Cas.  10,485,  holding  collision 
on  ship  canal  connectii^  navigable  waters,  is  within  admiralty  jurisdic- 
tion; Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  381,  12  Fed.  303,  holding 
onconstitutional  a  State  law  giving  lien  on  vessel  for  cause  of  action  aris- 
ing on  navigable  river ;  The  Flora,  1  Biss.  30,  32,  Fed.  Cas.  4878 ;  Revenue 
Cutter  No.  1,  Brown  Adm.  92,  95,  Fed.  Cas.  11,713,  holding  great  lakes 
within  admiralty  jurisdiction  independently  of  act  of  1845;  Scott's  Case» 
1  Abb.  (U.  S.)  339,  Fed.  Cas.  12,517,  holding  admiralty  jurisdiction  on 
great  lakes  exclusive;  Parmlee  v.  The  Charles  Mears,  Newb.  204,  Fed. 
Cas.  10,766,  holding  maritime  law  applies  to  cases  on  lakes  as  to  juris- 
diction, procedure  and  practice,  independently  of  act  of  1845;  Eads  v. 
Steamboat  H.  D.  Bacon,  Newb.  276,  Fed.  Cas.  4232,  holding  salvage  on 
navigable  river,  above  tide  water,  recoverable  in  admiralty ;  United  States 
V.  Burlington  etc.  Ferry  Co.,  21  Fed.  334,  335,  holding  admiralty  jurisdic- 
tion embraced  libel  for  marine  tort  of ^ river  steamboat;  Western  Transp. 
Co.  v.  The  Great  Western,  29  Fed.  Cas.  782,  hplding  admiralty  jurisdiction 
extended  to  case  of  salvage  on  great  lakes;  Wolverton  v.  Lacy,  30  Fedl 
Cas.  419,  holding  act  of  1790,  concerning  shipping  articles,  applicable  to 
?reat  lakes;  Trevor  v.  The  Hine,  17  Iowa,  353,  reviewing  cases,  holding 
Federal  and  State  courts  had  concurrent  jurisdiction  on  navigable  rivers; 
Keating  v.  Spink,  3  Ohio  St.  108,  110,  62  Am.  Dec.  217,  219,  holding 
admiralty  jurisdiction  extends  to  navigable  inland  waters,  but  is  not 
exclusive  there. 

Distinguished  in  Thackery  v.  The  Farmer,  Gilp.  528,  Fed.  Cas.  13,852, 
holding,  where  contract  not  maritime,  it  is  not  within  jurisdiction,  though 
performed  on  tide  water;  United  States  v.  Wilson,  3  Blatehf.  437,  Fed. 
Cas.  16,731,  holding  crime  of  destroying  vessel  not  within  Federal  juris- 
diction, unless  committed  on  high  seas. 

Disapproved  in  State  v.  Lewis,  69  Ohio  St.  208,  209.,  69  N.  E.  134,  refus- 
ing to  follow  rule  of  stare  decisis;  dissenting  opinion  in  Scown  v.  Czar- 
necki,  264  111.  331,  Ann.  Cas.  1915A,  772,  L.  R.  A.  1915B,  247,  106  N.  E. 
386,  aa  to  effect  of  prior  decision.  » 

What  waters  are  navigable.    Note,  42  L.  B.  A.  312. 

It  la  essential.  In  order  for  admiralty  jurisdiction  to  attach,  that  contract 
Bhoold  be  maritime  In  Its  nature. 

Approved  in  California- Atlantic  S.  S.  Co.  v.  Central  Door  &  Lumber  Co., 
206  Fed.  10,  124  C.  C.  A.  139,  denying  sufficiency  of  libel  for  tort  which 
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did  not  show  tort  committed  on  high  seas;  Packard  y.  Sloop  Louisa,  2 
Wood.  &  M.  52,  63,  Fed.  Cas.  10,652,  holding  vessel  employed  in  carrying 
and  laying  stone  in  Mas^chusetts  bay  not  subject  to  maritime  lien  for 
wages;  People  v.  Steamer  America,  34  Cal.  679,  holding  suit  for  wharfage 
cognizable  in  State  court;  Thackery  v.  The  Farmer,  Gilp.  528,  Fed.  Cas. 
13,852,  holding  contract  not  maritime  in  its  nature  is  not  within  jurisdic- 
tion, though  performed  on  sea. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  213,  227. 

Miscellaneous.  Cited  in  Pollock  v.  Farmers'  L.  &  T.  Co.,  157  U.  S. 
575,  39  L.  Ed.  817,  15  Sup.  Ct.  687,  as  instance  where  rule  laid  down  had 
not  been  followed  in  later  cases;  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeir,  7 
Wall.  288,  19  L.  Ed.  78,  discussing  title  to  sand-bar  in  navigable  river; 
The  War  Eagle,  6  Biss.  366,  Fed.  Cas.  17,173,  holding  vessel  plying  on 
river  within  proviso  to  act  limiting  liability  of  shipowners;  dissenting 
opinion  in  Western  etc.  Tel.  Co.  v.  Williams,  86  Va.  719,  8  L.  R.  A.  437, 

11  S.  E.  113,  majority  holding  unconstitutional  a  statute  permitting  con- 
struction of  telegraph  line  on  highway  without  compensating  owners. 

10  Wheat.  431-449,  6  I^  Ed.  359,  THE  SANTA  ARABIA. 

In  proceedlngB  to  cany  decree  into  effect,  original  proceedings  are  before 
court  when  necessary  to  deteimine  new  potnts  in  controversy. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  v.  Beatty,  93  Fed.  754, 
following  rule;  Illinois  v.  Illinois  Cent.  R.  R.  Co.,  184  U.  S.  91,  46  L.  Ed. 
446,  22  Sup.  Ct.  305,  holding  when  decree  of  Circuit  Court  is  ^affirmed, 
except  as  to  onb  matter,  as  to  which  it  is  reversed,  the  decree  is  conclusive 
as  to  the  matters  affirmed;  Stoll  v.  Loving,  120  Fed.  807,  holding  on  sec- 
ond appeal  questions  determined  on  first  appeal  will  not  be  considered; 
Butler  V.  Thompson,  52  W.  Va.  315,  '43  S.  E.  176,  holding  when  decree  is 
reversed  upon  the  merits  for  further  proceedings,  in  accordance  with  writ- 
ten opinion,  the  lower  court  has  no  power  to  allow  amendments  and  fur- 
ther testimony;  Mitchel  v.  United  States,  15  Pet.  84,  10  L.  Ed.  670, 
considering  proceedings  in  original  suit  in  construing  mandate  issued 
therein;  Metcalf  v.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107,  sustaining 
second  appeal  to  correct  error  in  carrying  mandate  into  effect ;  Brucker  v. 
State,  19  Wis.  540,  holding  record  on  former  appeal  before  the  court  to 
determine  whether  cause  had  been  remitted.  See  also  Poole  v.  Nixon,  19 
Fed.  Cas.  1000,  holding  court  has  jurisdiction  of  bill  of  review  based  on 
newly  discovered  {acts. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  34 
L  B.  A.  841. 

Claims  for  charges  existing  at  time  of,  and  not  set  np  at  hearing  on  merits, 
caniiot  be  set  up  after  decree  of  restitution  on  application  to  enforce  mandate 
of  Snpreme  Oonrt. 
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Approved  in  The  Newaygo,  205  Fed.  181,  holding  interest  on  claim  for 
wrecking  services  allowed  only  from  date  of  filing  commissioner's  report; 
Dent  V.  Pickens,  59  W.  Va.  277,  53  S.  E.  155,  arguendo ;  Boyce  v.  Grundy, 
9  Pet  290,  9  K  Ed.  132,  reversing  Circuit  Court  decree  allowing  interest 
on  original  decree,  not  allowed  on  first  appeal;  Ex  parte  Sibbald,  12  Pet. 
492,  9  L.  Ed.  1169,  holding  matters  determined  on  original  appeal  not  sub- 
ject to  review  after  mandate  issued;  Washington  Bridge  Co.  v.  Stewart, 
3  How.  424,  426,  11  L.  Ed.  663,  664,  holding  conclusive,  affirmance  of 
decree,  though  by  divided  court;  Bank  of  United  States  v.  Moss,  6  How. 
40,  12  Lb  Ed.  385,  denying  court's  authority  at  subsequent  term  to  strike 
out  judgment  rendered  for  want  of  jurisdiction ;  Corning  v.  Troy  Iron  etc. 
Factory,  15  How.  466,  14  L.  Ed.  775,  dismissing  apx)eal  from  decree  dis- 
posed of  on  former  appeal;  Roberts  v.  Cooper,  20  How.  481, 15  L.  Ed.  974, 
holding  on  second  writ  of  error  previous  decision  in  same  cas^,  not  subject 
to  review;  Carter  v.  American  etc.  Ins.  Co.,  3  Pet.  318,  7  L.  Ed.  692, 
holding  decree  of  restitution  silent  as  to  damages,  a  virtual  dehial  thereof, 
and  not  subject  to  review  on  subsequent  appeal;  Noonan  v.  Bradley,  12 
)Vall.  129,  20  L.  Ed.  281,  holding  final  decree  rendered  at  former  term, 
not  subject  to  review;  The  Lady  Pike,  96  U.  S.  462,  24  L.  Ed.  673,  refus- 
ing to  consider  matters  decided  in  antecedent  appeal;  In  re  Washington 
etc.  R.  R.  Co.,  140  U.  S.  97,  35  L.  Ed.  342,  11  Sup.  Ct.  674,  denying 
power  of  lower  court  to  allow  interest  on  original  judgment,  after  affirm- 
ance; Bissell  etc.  Sweeper  Co.  v.  Goshen  Sweex)er  Co.,  72  Fed.  533,  43  U.  Si 
App.  47,  holding  lower  court  could  not  modify  decree,  affirming  interlocu- 
tory injunctional  decree  where  merits  involved;  Republican  Min.  Co.  v. 
Tyler  Min.  Co.,  79  Fed.  735,  48  U.  S.  App.  218,  holding  matters  decided  on 
forme?  appeal  not  subject  to  review;  Oregon  R.  R.  etc.  Co.  v.  Balfour, 
90  Fed.  301,  holding  question  adjudicated  on  former  not  open  for  con- 
sideration on  second  appeal;  Poole  v.  Nixon,  19  Fed.  Cas.  1000,  holding 
matters  determined  on  former  appeal  not  subject  to  review  on  bill  of 
review;  Fortenberry  v.  Frazier,  5  Ark.  202,  39  Am.  Dec.  374,  holding 
judgment  affirmed  not  subject  to  review  after  mandate;  Roberts  v.  Hag- 
gart,  4  Dak.  212,  29  N.  W.  656,  holding  no  jurisdiction  in  Supreme  Court 
to  grant  rehearing  after  term  at  which  judgment  entered;  Davidson  v. 
Dallas,  15  Cal.  83,  holding  decision  on  former  appeal  conclusive  upon 
matters  decided;  Semple  v.  Anderson,  4  Gilm.  562,  holding  Supreme  Court 
cannot  review  its  decision  on  former  appeal;  Ogden  v.  Larrabee,  70  111. 
513,  holding  errors  existing,  though  not  assigned  on  former,  not  assignable 
on  subsequent  appeal;  Dodge  v.  Gaylord,  53  Ind.  369,  holding  decision  on 
first  appeal  determines  law  of  case;  Stationary  etc.  Co.  v.  Hentig,  31 
Kan.  3^,  refusing  to  entertain  motion  for  rehearing  after  term  at  which 
judgment  entered ;  Strike  v.  M  'Donald,  2  Har.  &  G.  219,  1  Bland  Ch.  70, 
holding  decree  conclusive  as  to  matters  determined  after  time  for  appeal; 
Davenport  v.  Kleinschmidt,  8  Mont.  480,  20  Pac.  826,  holding  decision  on 
first  apx>eal  conclusive  of  questions  involved  therein;  Younkin  v.  Younkin, 
44  Neb.  731,  63  N.  W.  32,  holding  issue  determined  on  first,  not  subject 
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to  review  on  subsequent  appeal;  Teaff  v.  Hewitt,  1  Ohio  St.  520,  59  Am. 
Dec.  637,  holding  decree  not  appealed  from  conclusive  of  matters  deter- 
mined therein;  Overton  v.  Bigelow,  10  Terg.  53,  holding  rehearing  of 
chancery  cause  not  permissible  at  term  after  term  when  decision  rendered ; 
Chambers  v.  Hodges,  3  Tesf.  529,  holding  Supreme  Court's  power  to  re- 
vise decree  concluded  by  entry  thereof  and  close  of  term;  Folger  v.  The 
Robert  G.  Shaw,  2  Wood,  &  M.  540,  Fed.  Cas.  4899,  holding  District  Court 
could  make  no  further  order  after  appeal;  dissenting  opinion  in  State  v. 
Circuit  Court,  71  Wis.  610,  38  N.  W.  199,  majority  sustaining  jurisdiction 
of  lower  court  to  grant  new  trial  after  judgment  afiirmed;  United  States 
V.  New  York  Indians,  173  U.  S.  171,  172,  refusing  to  cdlow  a  motion  to 
reopen  a  cause  and  find  further  facts,  and  dismissing  an  appeal  from 
a  judgment  in  accord  with  Supreme  Court's  mandate. 

Distinguishled  in  City  of  Hastings  v.  Foxworthy,  45  Neb.  693,  34  L.  B.  A. 
348,  63  N.  W.  961,  holding  decision  subject  to  review,  when  cause  re- 
manded generally  on  first  appeal;  dissenting  opinion  in  Stewart  v.  Sala- 
mon,  97  U.  S.  362,  24  L.  Ed.  1045,  majority  holding  appeal  would  not  lie 
from  decree  entered  in  accordance  with  Supreme  Court's  mandate. 

Power  of  appellate  court  after  remittitur.    Note,  21  Am.  Dec.  119. 

10  Wheat.  449-464,  6  L.  Ed.  363,  DAY  v;  OHISM. 

Allegation  of  eviction  by  title  paramount  is  necessary  in  declaration  upon 
covenant  of  warranty. 

Approved  in  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  122,  where  defend- 
ant obtained  permission  to  construct  vault  in  street  subject  to  revocation 
when  space  required  for  public  improvement,  and  leased  premises  with 
appurtenances  and  later  vault  permit  canceled,  making  property  leased 
unfit  for  purpose  intended,  defendant  liable  for  breach  of  covenant  for 
quiet  enjo3mient;  Jennings  v.  Kierman,  35  Or.  352,  55  Pac.  444,  holdini? 
breach  of  warranty  is  sufficiently  alleged  by  stating  title  is  in  United 
States,  that  Secretary  of  Interior  has  yirithdrawn  land  from  entry  and  salc^ 
that  they  were  occupied  when  deed  was  made,  and  that  plaintiff  has  not 
occupied  them,  and  has  been  evicted;  Salle  v.  Light,  4  Ala.  705,  39  Am. 
Dec.  318,  holding  bad  declaration  on  covenant  of  warranty  omitting  to 
allege  recovery  by  title  paramount;  Dupuy  v.  Roebuck,  7  Ala.  488,  hold- 
ing where  eviction  by  paramount  title  not  shown,  no  right  of  action  existed ; 
Davis  V.  Smith,  5  Ga.  297,  48  Am.  Dec.  297,  holding  eviction,  to  constitute 
breach  of  warranty,  must  be  upon  title  paramount;  Scott  v.  Kirkendall, 
88  111.  467,  30  Am.  Rep.  563,  holding  mere  outstanding  title  not  asserted 
does  not  constitute  breach  of  covenant  of  warranty;  Hannah  v.  Hender- 
son, 4  Ind.  176,  sustaining  demurrer  where  no  ouster  or  eviction  alleged ; 
Reese  v.  McQuilkin,  7  Ind.  451,  holding  declaration  substantially  showing 
eviction  by  title  paramount  sufficient;  Mills  v.  Rice,  3  Neb.  85,  holding 
allegation  of  outstanding  adverse  title  since  become  perfect  and  ouster 
thereunder  sufficient;  Cheney  v.  Straube,  35  Neb.  524,  53  N.  W.  480,  hold- 
ing sufficient,  allegation  of  eviction  by  title  paramount,  in  general  terms: 
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Patton  V.  McFarlane,  3  Penr.  4b  W.  424,  holding  allegation  of  pa3nnent 
of  enenmbranee,  without  eviction,  would  not  snpport  action  on  covenant 
of  warranty;  Rex  v.  Creel,  22  W.  Va.  375,  holding  possession  by  third 
person  under  paramount  title  when  covenant  made,  constitutes  eviction; 
Watts  V.  Sheppard,  2  Ala.  432,  holding  sufficient,  assignments  of  breaches, 
substantially  stating  intention  of  parties,  in  declaration,  on  bond;  Bailey 
V.  White,  3  Ala.  333,  holding  in  declaration  on  covenant,  assignment  of 
breach  may  be  accorded  to  intent  of  parties;  Montgomery  Mfg.  Co.  v. 
Thomas,  20  Ala.  476,  holding  unnecessary  to  use  precise  terms  of  agree- 
ment sued  on  in  assigning  breach. 

Declaration  in  covenant,  by  plaintiffs  claiming  as  heirs  and  devisees,  with- 
out setting  out  will  or  showing  how  they  were  heirs,  Is  not  fatal  on  generak 
denmrrer. 

Approved  in  Wilder  v.  McCormick,  2  Blatchf,  34,  Fed  Cas.  17,650,  hold- 
ing allegation  of  proceedings  in  obtaining  patent  unnecessary  in  declara- 
tion for  infringement;  Van  Hook  y.  Woods,  28  Fed.  Cas.  1005,  holding 
allegation  of  particular  acts  of  commissioner  in  extending  patent  unneces- 
sary in  declaration  for  infringement. 

Where  two  breaches,  repugnant  to  each  other,  are  assigned  in  declaration 
on  covenant  in  same  count,  immaterial  one  disregarded  on  general  demurrer. 

Cited  in  Mills  v.  Rice,  3  Neb.  86,  disregarding,  on  general  demurrer, 
immaterial  allegation  of  breach,  possibly  inconsistent  with  another  breach 
assigned. 

It  is  in  the  power  of  Federal  courts  to  permit  amendments  of  pleadings. 

Cited  in  Garland  v.  Davis,  4  How.  154,  11  L.  £d«  918,  holding  court  below 
could  permit  amendment  after  reversal  and  case  remanded  for  fu^her 
proceedings. 

10  Wheat.  454-464,  6  L.  Ed.  364,  McDOWELL  v.  PEYTON. 

Federal  Supreme  Oourt  follows  construction  given  to  State  statutes  by  its 
own  courts. 

Cited  in  State  v.  Grand  etc.  Ry.  Co.,  3  Fed.  889,  declining  jurisdiction  ot 
proceedings  against  alien,  under  State  law,  held  criminal  by  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  394. 

Kentucky  law  requires  locations  to  be  with  certainty,  sufficient  to  enable  ^ 
sabsequent  warrants  to  be  located  with  certainty  on  adjacent  residuum. 

Cited  in  McNeel  v.  Herold,  11  Gratt.  315,  holding  entries  must  be  made 
with  certainty;  Rich  v.  Elliot,  10  Vt.  215,  holding  description  in  deed 
could  not  be  varied  by  oral  evidence. 
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10  Wheat.  466-472,  6  L.  Ed.  367,  DARBY'S  I£SSEE  v.  MATES. 

At  common  law  and  in  Maryland,  probate  of  will  is  no  evidence  of  devise 
of  lands  in  snit  in  ejectment. 

Approved  in  Perry  v.  Sweeney,  11  App.  D.  C.  411,  holding  that  as 
Orphans'  Court  of  District  of  Columbia  had  no  jurisdiction  to  probate 
wills  relating  to  realty,  its  decree  is  not  evidence  of  title  to  land;  Peet  v. 
Peet,  229  111.  350,  11  Ann.  Cas.  492',  13  L.  R.  A.  (N.  8.)  785.  82  N.  E.  378, 
where  child  was  born  to  testator  after  making  will  containing  no  pro- 
vision for  such  child,  parol  evidence  as  to  intent  was  admissible,  con- 
struction of  will  depending  upon  law  where  land  was  located;  Succession 
of  Hasling,  114  La.  295,  38  South.  174,  validity  of  will  made  in  Louisiana 
by  citizen  thereof  devising  land  in  Mississippi  is  governed  by  law  of  latter ; 
Robertson  v.  Pickrell,  109  U.  S.  611,  612,  27  L.  Ed.  1050,  3  Sup.  Ct.  409, 
holding  Virginia  probate  of  will  of  lands  not  evidence  of  devise  in  Dis- 
trict of  Columbia;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  466,  22  Am.  Dec.  47, 
holding  probate  of  will  in  another  State  no  evidence  of  devise  of  lands; 
Nelson  v.  Potter,  50  N.  J.  L.  326,  15  Atl.  376,  holding  foreign  probate  of 
will  of  lands  ineffectual  to  establish  devise  in  absence  of  statute;  Warner 
V.  Brinton,  29  Fed.  Cas.  234,  holding  matters  contained  in  certificate 
of  probate  not  conclusive  evidence;  s.  c,  p.  235,  intimating  minutes  of 
testimony  on  probate  not  proper  evidence;  Rohinson  v.  Townshend,  3  Gill 
&  J.  419,  and  Townshend  v.  Duncan,  2  Bland  Ch.  86,  holding  prohate  prima 
facie  evidence  under  Maryland  act  of  1715;  Randall  v.  Hodges,  3  Bland 
Ch.  481,  holding  probate  only  prima  facie  evidence,  even  under  act  of 
1715;  Olney  v.  Angell,  5  R.  I.  204,  73  Am.  Dec.  65,  holding  foreign  pro- 
bate of  will  of  personalty  ineffectual  in  Rhode  Island. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated  abroad. 

Note,  9  Ann.  Cas.  422,  423. 
Conclusiveness  of  probate  as  res  judicata.    Note,  21  L.  B.  A.  681. 
Effect  of  probate  of  will  in  other  State.    Note,  48  L.  B.  A.  183,  136, 

137,  138,  140,  142.  147. 

The  lex  rei  sitae  governs  as  to  effect  of  devise  in  one  State,  of  lands  in 
another. 

Approved  in  Pritchard  v.  Henderson,  2  Penne.  (Del.)  557,  47  Atl.  377, 
holding  probate  proceedings  under  will  in  one  State  are  not  conclusive 
as  to  title  to  lands  in  another  State ;  Harrison  v.  Weatherby,  180  Dl.  435, 
54  N.  E.  240,  holding  under  111.  3  Starr  &  C.  Ann.  Stats.  (2d  ed.),  p.  4040, 
§  9,  providing  that  certified  copy  of  will,  proven  under  the  laws  of  any 
State,  will  convey  land  in  Illinois,  a  will  must  be  authenticated  by  judge  of 
'probate  court  and  not  by  Governor;  Robertson  v.  Pickrell,  109  U.  S.  611, 
612,  27  L.  Ed.  1050,  3  Sup.  Ct.  409,  holding  devise  to  be  effectual  in  Dis- 
trict of  Columbia  must  be  according  to  local  law;  In  re  Zug,  30  Ted.  Cas. 
948,  holding  rule  to  determine  what  are  partnership  assets  is  furnished 
by  State  law;  Chappell  v.  Jardine,  51  Conn.  66,  holding  lex  rei  sitae  gov- 
erned mortgage;  Calloway  v.  Doe,  1  Blackf.  372,  holding  will  devising; 
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realty  must  be  executed  according  to  lex  rei  sitae;  Sneed  v.  Ewing,  5 
J.  J.  Marsh.  466,  22  Am.  Dec.  47,  holding  foreign  probate  of  will  ineffectual 
to  pass  title  to  realty  in  Kentucky;  Eyre  v.  Storer,  37  N.  H.  121,  holding 
realty  in  New  Hampshire  cannot  pass  under  foreign  will  to  disinheritance 
of  posthumous  child ;  Nelson  v.  Potter,  50  N.  J.  L.  326,  15  Atl.  376,  hold- 
ing foreign  probate  of  will  of  lands  ineffectual  to  establish  devise  in 
absence  of  statute ;  Bullock  y.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  436,  hold- 
ing judgment  did  not  affect  title  to  realty  in  another  State;  Wills  v. 
Cowper,  2  Ohio,  129,  holding  lex  rei  sitae  determined  authority  of  foreign 
administrator  to  sell  lands. 

Distinguished  in  Vaughan  ▼.  Phebe,  Mart.  &  Y.  24,  17  Am.  Dec.  779, 
holding  status  of  person  claimed  as  slave  determined  by  law  of  forum. 

Probate  Is  not  required  of  wills  of  lands  at  common  law  and  in  Maryland, 
to  make  them  admissible  in  evidence. 

Cited  in  CampbeU  v.  Porter,  162  U.  S.  484,  485,  488,  40  L.  Ed.  1046,  1048, 
16  Sup.  Ct.  873,  875,  holding  Supreme  Court  of  District  of  Columbia  could 
not  admit  will  of  lands  to  probate. 

Distinguished  in  Shepherd  v.  Nabors,  6  Ala.  637,  holding  will  bequeath- 
ing negro  slave  must  be  probated  before  admissible  in  evidence. 

Miscellaneous.  Cited  in  Kelly  v.  Moore,  22  App.  D.  C.  25,  holding  that 
where  witness  to  a  will  has  died,  proof  of  his  signature  is  sufficient  prima 
faeie  proof  of  his  attestation  of  will;  Thrasher  v.  Ingram,  32  Ala.  659, 
holding  decree  of  pfbbate  court 'not  assailable  collaterally. 

10  Wheat.  473-i97,  6  I^  Ed.  360,  MANBO  ▼.  AlaMEIDA. 

Federal  courts  of  admiralty  have  jurisdiction  in  cases  of  maritime  torts 
and  contracts  as  well  in  iiroceedlngs  in  personam  as  in  rem. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51  L.  R.  A. 
(K.  8.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  holding  that  suit  for  injury 
to  employee  sustained  while  on  navigable  waters  was  on  maritime  nature 
and  within  admiralty  jurisdiction  of  Federal  court;  Lewis  Blind  Stitch 
Co.  V.  Arbitter  Felling  Mach.  Co.,  181  Fed.  977,  provision  under  acts  hold- 
ing that  no  civil  suit  shall  be  brought  except  in  district  whereof  defendant 
is  inhabitant  does  not  apply  to  suit  brought  for  issuance  of  patent; 
Pouppirt  V.  Elder  Dempster  Shipping,  122  Fed.  988,  holding  an  admiralty 
court  of  United  States  has  jurisdiction  over  action  in  personam  against 
owner  of  foreign  ship  for  injuries  sustained  by  an  American  on  the  high 
seas;  New  Jersey  etc.  Navigation  Co.  v.  Merchants'  Bank,  6  How.  436, 
12  L.  Ed.  505,  holding  libel  in  personam  lies  to  recover  for  specie  lost 
on  ship  burned ;  The  Belfast,  7  Wall.  643,  19  L.  £d.  272,  holding  material- 
men in  foreign  port  have  remedy  in  personam  as  well  as  in  rem;  In  re 
Louisville  Underwriters,  184  U.  S.  490,  83  L.  Ed.  993,  10  Sup.  Ct.  j588,  hold- 
ing libel  in  personam  maintainable  against  nonresident  corporation  by 
service  on  its  legally  appointed  attorney;  Willard  v.  Dorr,  3  Mason,  93, 


N. 


10  Wheat.  473-497        NOTES  ON  U.  S.  REPORTS.  268 

Fed.  Cas.  17/679,  sustaining  libel  in  personam  for  master's  wages;  Steele 
V.  Thatcher,  1  Ware,  97,  Fed.  Cas.  13,348,  holding  admiralty  jurisdiction 
not  restricted  to  such  narrow  bounds  as  in  England;  Thurber  v.  The 
Fannie,  8  Ben.  435,  Fed.  Cas.  14,014,  holding  admiralty  had  jurisdiction 
of  libel  to  recover  sloop  wrongfully  seized  and  sold;  United  States  v. 
Burlington  etc.  Ferry  Co.,  21  Fed.  338,  holding  suit  in  personam  to  re- 
cover penalty  for  marine  tort  cognizable  in  admiralty;  In  re  Steamboat 
Josephine,  39  N.  Y.  27,  sustaining  admiralty  jurisdiction  of  suit  in  per- 
sonam for  supplies  furnished  in  home  port;  The  Lotty,  01c.  331,  Fed.  Cas. 
2337a,  holding  suit  for  damages  caused  by  collision  of  vessels  in  tide 
water  ^within  admiralty  jurisdiction ;  dissenting  opinion  in  Governor  v. 
Madrazo,  1  Pet.  134,  7  L.  Ed.  84,  majority  denying  jurisdiction  where 
demand  had  been  converted  into  a  pecuniary  one  against  a  State;  The 
Commerce,  1  Black,  581,  17  L.  Ed.  110,  holding  suit  for  marine  tort 
cognizable  wherever  vessel  found;  Price  v.  Thornton,  10  Mo.  138,  holding 
steamboat  owner  personally  liable  for  master's  negligence  in  permitting 
slave  to  escape. 

Modified  in  Ramsay  v.  AUegre,  12  Wheat.  630,  631,  6  L.  Ed.  752,  75S, 
holding  admiralty  jurisdiction  did  not  extend  to  libel  for  supplies  where 
promissory  note  given  therefor;  dissenting  opinion  in  Waring  v.  Clarke, 
6  How.  486,  12  L.  Ed.  248,  majority  holding  jurisdiction  extends  infra 
corpus  comitatus  where  tide  ebbs  and  flows. 

Admiralty  jurisdiction  in  tort.    Note,  13  AnjL  Oas.  1228. 

The  process  act  of  1792  adopted  ezlsting  admiralty  practice  of  our  own 
country,  as  grafted  upon  the  British  pra(?tice. 

Approved  in  Ward  v.  Chamberlain,  2  Black,  440,  17  L.  Ed.  325,  holding 
process  act  of  1792  adopted  forms  and  modes  of  proceeding  then  existing; 
Atkins  V.  Disintegrating  Co.,  18  Wall.  304,  21  L.  Ed.  845,  holding  process 
act  of  1792,  adopted  admiralty  process  then  existing  here;  The  Wanata, 
95  U.  S.  611,  24  L.  Ed.  464,  construing  appeal  bond  as  admiralty  stipula- 
tion; United  States  v.  Ames,  99  U.  S.  36,  25  L.  Ed.  297,  holding  stipula- 
tion in  admiralty  a  substitute  for  the  thing  itself;  The  Delaware,  01c.  242, 
Fed.  Cas.  3762,  holding  remedy  against  stipulators  for  costs,  to  be  de- 
termined by  court  rules  or  admiralty  practice;  Van  Hook  v.  Pendleton, 
2  Blatchf.  88,  Fed.  Cas.  16,852,  holding  process  act  adopted  modes  of 
proceeding  as  then  existing  in  United  States ;  Gaines  v.  Travis,  Abb.  Adm. 
429,  Fed.  Cas.  5180,  holding  process  act  of  1828,  limiting  courts'  power 
to  regulate  practice,  inapplicable  to  admiralty;  The  Lynchburg,  Blatchf. 
Pr.  60,  Fed.  Cas.  8638,  holding  persons  having  proceeds  of  captured  prop- 
erty compellable  to  monition  to  bring  same  into  court;  Lane  v.  Townsend, 
1  Ware,  294,  Fed.  Cas.  8054,  discussing  differences  between  English  and 
American  practice  in  regard  to  stipulations;  Stonecutter  Co.  v.  Sears, 
20  Blatchf.  26,  9  Fed.  10,  construing  process  act  as  adopting  existing 
English  practice  in  equity,  as  modified  in  America;  Gardner  v.  Isaacson, 
Abb.  Adm.  148,  Fed.  Cas.  5230,  holding  process  acts  placed  admiralty 
practice  on  substantially  same  footing  as  in  England;  The  Wave,  Blatchf. 
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&  H.  246,  Fed.  Cas.  17,297,  construing  admiralty  jurisdiction  in  salvage 
ease,  according  to  English  doctrine,  modified ;  Lamson  v.  Mix,  14  Fed.  Cas. 
1057,  holding  chancery  practice  in  Federal  courts  derived  directly  from 
English  high  courts  of  chancery. 

Admiralty  court  can  compel  appearance  by  process  of  attachment  on  goods 
of  trespasser,  though  same  goods  attachable  by  common-law  courts. 

Cited  in  Atkins  v.  Disintegrating  Co.,  18  Wall.  303,  305,  21  L.  Ed.  844, 
845,  reversing  s.  c,  7  Blatchf.  561,  569,  Fed.  Cas.  602,  holding  court 
could  obtain  jurisdiction  by  attaching  goods  of  nonresident  defendant  in 
proceeding  in  personam;  Cushing  v.  Laird,  107  U.  S.  76,  27  L.  Ed.  394, 
2  Sup.  Ct  201  (affirming  s.  c,  4  Ben.  80,  85,  87,  Fed.  Cas.  3508),  holding 
attachment  auxiliary  to  principal  cause;  Mutual  etc.  Ins.  Co.  v.  The 
George,  01c.  97,  Fed.  Cas.  9981,  holding  in  case  of  general  average,  juris- 
diction of  foreign  owner  obtainable  by  foreign  attachment;  Smith  v.  Miln, 
Abb.  Adm.  378,  383,  Fed.  Cas.  13,081,  holding  foreign  attachment  an 
admiralty  process;  Atkins  v.  Disintegrating  Co.,  1  Ben.  120,  Fed.  Cas. 
600,  holding  jurisdiction  obtainable  in  libel  in  personam,  in  admiralty  by 
foreign  attachment;  Cushing  v.  Laird,  4  Ben.  80,  85,  87,  Fed.  Cas.  3508, 
holding  process  of  foreign  attachment  lies  in  admiralty ;  Boyd  v.  Urquhart, 
1  Sprague,  424,  Fed.  Cas.  1750,  holding  decree  in  suit  in  personam,  d^ 
fendants  being  out  of  district,  is  against  attached  property;  Clarke  v. 
Xew  Jersey  etc.  Nav.  Co.,  1  Story,  637,  538,  541,  Fed.  Cas.  2859,  holding 
attachment  lies  to  obtain  jurisdiction  in  admiralty  over  nonresident  cor- 
poration, through  its  property;  Lee  v.  Thompson,  3  Wood,  171,  Fed. 
Cas.  8202,  holding  libelant  could  attach  debt  due  respondent  to  satisfy 
judgment  in  personam;  The  Alpena,  7  Fed.  363,  holding  writ  of  garnish- 
ment reached  ships  in  hands  of  garnishee;  Card  v.  Hines,  36  Fed.  575, 
holding  commencement  of  suit  in  personam  by  attachment  gave  jurisdic- 
tion; Essler  v.  Worth,  8  Fed.  Cas.  793,  holding  attachment  being  to  com- 
pel appearance,  must  be  discharged  upon  such  appearance;  Manchester  v. 
Hotehkiss,  16  Fed.  Cas.  571,  holding  attachment  of  goods  of  nonresident 
respondent  to  libel  in  personam,  sufficient  service ;  cited  also  in  The  L.  B.  X., 
88  Fed.  293,  holding  attachment  against  goods  of  nonresident  defendant 
available  in  libelant,  in  personam;  Chase  v.  Manhardt,  1  Bland  Ch.  344, 
holding  attachment  to  be  auxiliary  remedy  for  recovery  of  sum  due ;  Corrie  's 
Case,  2  Bland.  Ch.  494,  arguendo,  holding  attachment  lies  to  satisfy  debt  out 
of  property  about  to  be  exported ;  Hepburn 's  Case,  3  Bland  Ch.  119,  argu- 
endo, holding  alien  eneiqy's  creditor,  who  could  have  attached,  could  not 
recover  confiscated  property. 

Modified  in  Atkins  v.  Disintegrating  Co.,  7  Blatchf.  561,  569,  Fed.  Cas. 
602  (reversing  s.  c,  1  Ben.  120,  Fed.  Cas.  600),  holding  foreign  attachment 
does  not  lie  where  defendant  resident  of  another  district;  Louisiana  Ins. 
Co.  V.  Nickerson,  2  Low,  311,  Fed.  Cas.  8539,  holding  att^-chment  not  for 
purpose  of  enforcing  appearance. 

Distinguished  in  Reed  v.  Hussey,  The  Franklin,  Blatchf.  &  H.  534,  Fed. 
Cas.  11,646,  holding,  where  third  person's  property  attached  because  of 
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respondent's  lien  thereon,  suit  was  in  rem;  The  Bremena  ▼.  Card,  38 
Fed.  145,  holding  attaebment  could  not  be  used  where  respondent  within 
district,  but  not  subject  to  arrest;  New  England  Ins.  Co.^  v.  Detroit  etc. 
Nav.  Co.,  18  Fed.  Cas.  64,  holding  jurisdiction  could  not  be  obtained  of 
suit  in  personam,  for  damages  for  collision,  by  attachment  against  non- 
>  resident;  Wilson  v.  Pierce,  30  Fed.  Cas.  151,  holding  jurisdiction  of  libel 

founded  on  contract  could  not  be  obtained  by  attachment  of  nonresident 
respondent's  goods. 

Attachment  In  admiralty  may  be  of  credits  and  effects  in  hands  of  third 
persons,  by  service  of  notice. 

Applied  in  Miller  v.  United  States,  11  Wall.  297,  20  L.  Ed.  142,  holdii^ 
yalid,  an  attachment  by  notice  in  confiscation  proceedings;  Jones  v.  The 
Richmond,  13  Fed.  Cas.  1013,  holding  monition  to  party  holding  property 
proceeded  against  in  rem  sufiicient  for  jurisdiction. 

Miscellaneous.  Cited  in  New  Jersey  etc.  Nav.  Co.  y.  Merchants'  Bank, 
6  How.  432,  12  L.  Ed.  603,  as  example  of  maritime  tort;  Dole  y.  Merchants' 
etc.  Ins.  Co.,  51  Me.  477,  holding  term  "capture,"  includes  piratical  seiz- 
ure, citing  case  as  instance  where  term  so  used;  New  York  Ins.  Co.  v. 
Roulet,  24  Wend.  509,  holding  international  commissioners'  award  not 
conclusive  as  to  rights  of  parties  in  indemnity  for  spoliation. 

10  Wheat.  497-501,  6  Ii.  Ed.  376,  THE  aBAN  PARA. 

Monition  and  not  execution  is  proper  process  against  one  alleged  to  have 
custody  of  property  released  on  admiralty  stipulation  to  which  he  was  not 
party. 

Distinguished  in  The  Elmira,  16  Fed.  137,  holding  order  denying  motion 
to  quash  execution  not  apx>ealable. 

Property  released  on  stipulation,  in  admiralty,  is  subject  to  reseisure  to 
satisfy  decree. 

Cited  in  United  States  v.  Mackay,  2  Dill.  306,  Fed.  Cas.  15,696,  holdincr 
property  released  on  bond  subject  to  reseizure;  Braithwaite  v.  Jordan, 
6  N.  D.  256,  31  L.  R.  A.  260,  65  N.  W.  722,  holding  res  being  subject  to 
seizure  to  satisfy  judgment,  admiralty  stipulation  is  security  suable  in 
State  court. 

■ 

10  Wheat.  502-604,  6  L.  Ed.  376,  THE  PALMTBA. 

Appeal  will  not  lie,  except  from  final-  decree;  in  libel  for  tortious  seizure, 
decree  is  not  final  which  leaves  damages  still  unadjudged. 

Cited  in  Chase  v.  Vasquez,  U  Wheat.  430,  6  L.  Ed.  511,  holding  decree 
for  damages  on  libel  in  personam  not  appealable  until  damages  ascertained; 
Corning  v.  Troy  Iron  etc.  Factory,  15  How.  467,  14  L.  Ed.  775,  holding 
appeal  would  not  lie  from  mandate  before  acted  upon;  Beebe  v.  Russell, 
19  How.  284,  286,  15  L.  Ed.  668,  669,  holding  a  decree  with  reference  to 
master  to  take  account  and  report  not  appealable,  Humiaton  v.  Stain- 
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throp,  2  Wall.  110,  17  L.  Ed.  906,  holding  decree  awarding  patentee  in- 
junction with  reference  for  accounting  and  report  not  appealable;  Key- 
stone Iron  Co.  V.  Martin,  132  U.  S.  93,  S3  L.  Ed.  276,  10  Sup.  Ct  32,  33, 
holding  decree  for  perpetual  injunction,  with  reference  for  accounting 
and  order,  not  final;  Postal  Tel.  etc.  Co.  v.  Southern  Ry.  Co.,  90  Fed.  212, 
holding  judgment  on  demurrer  in  condemnation  proceedings,  where  ap- 
pointment of  commission  and  assessment  of  damages  remained,  not  final; 
Cohn  V.  Hamlet,  44  Ark.  345,  holding  order  sustaining  demurrer,  dis- 
missing complaint  and  directing  writ  of  inquiry  to  assess  damages,  not 
appealable;  Gray  v.  Palmer,  9  Cal.  635,  holding  decree  accompanied  with 
direction  to  take  account,  interlocutory  and  not  appealable ;  Riley  v.  Fams- 
worth,  116  Mass.  225,  holding  judgment  for  plaintiff,  for  damages  not 
yet  assessed,  not  final  and  not  appealable;  McGourkey  v.  Toledo  etc.  Ry. 
Co.,  146  U.  S.  545,  36  K  Ed.  1083,  13  Sup.  Ct.  172,  holding  decree  contain- 
ing reference  for  account  and  report,  not  final,  so  as  to  be  disturbed  at 
later  term;  McLean  v.  Clark,  23  Fed.  862,  holding  overruling  of  demurrer 
with  leave  to  answer,  not  final  hearing  so  as  to  entitle  pl^ntiff  to  docket 
fee. 

Distinguished  in  Grant  v.  East  etc.  R.  R.  Co.,  50  Fed.  797,  2  U.  S.  App. 
182,  holding  final  decree  dismissing  auxiliary  bill  against  original  com- 
plainants, with  reference  to  a  master. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 

438. 
Finality  of  decree  adjudicating  equities  but  'reserving  settlement  of 

accounts  for  report  of  master.    Note,  5  Ann.  Oas.  177. 

A  canse  cannot  be  divided  so  as  to  .bring  up  distinct  parts  of  it. 
Cited  in  Canter  v.  .American  etc.  Ins.  Co.,  3  Pet.  318,  7  L.  Ed.  692,  hold- 
ing affirmance  of  decree  for  restitution  and  costs  precluded  recovery  of 
damages. 

Decree  of  foreclosure  and  sale  of  mortgage  is  final. 

Cited  in  Tormey  v.  Gterhart,  41  Wis.  58,  holding  judgment  of  fore* 
closure  and  sale  final. 

Miscellaneous.  Cited  in  Williams  v.  Delano,  155  Mass.  14,  28  N.  E.  1123, 
holding  pendency  of  libel,  under  local  law  for  forfeiture,  barred  action 
against  seizer  for  recovery  of  boat* 
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11  Wbeat.  1>58,  6  L.  Ed.  406,  THE  MABIANNA  FLOSA. 

drcQlt  Ooorts,  upon  appeal  In  admiralty,  may  allow  amendments  where 
public  justice  and  substantial  merits  require. 

Cited  in  The  Haytian  Republic,  59  Fed.  478,  15  U.  S.  App.  288,  following 
role;  The  Meteor,  17  Fed.  Cas.  184,  where  new  counts  were  added,  testi- 
mony was  in  and  summing  up  concluded. 

Distinguished  in  The  Philadelphia,  60  Fed.  426,  21  U.  S.  App.  90,  hold- 
ing amendments  in  matters  of  substance  on  appeal  in  instance  cases  cannot 
be  allowed  in  the  Circuit  Court  of  Appeals;  Megher  v.  Stewart,  6  Mo. 
App.  502,  holding  the  practice  peculiar  to  admiralty  proceedings;  Poole 
V.  Nixon,  9  Pet.  App.  781,  9  L.  Ed.  309^  19  Fed.  Cas.  1000,  amendments 
cannot  be  made  in  the  Supreme  Court;  United  States  v.  Three  etc.,  28 
Fed.  Cas.  122,  amendments  cannot  be  made  on  the  exchequer  side  of  the 
court. 

Attack  upon  United  States  public  vessel  by  armed  foreign  vessel,  upon 
supposition  tbat  It  was  piratical  cruiser,  Is  not  piratical  aggression. 

Cited  in  United  States  v.  Brig  Malek  Adhel,  2  How.  235,  11  L.  Ed.  260, 
eai^o  owned  by  innocent  parties  in  ship  condemned  for  piratical  agression 
is  not  subject  to  forfeiture;  New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  432,  12  L.  Ed.  503,  to  point  that  most  admiralty  libels  for 
torts  are  for  such  as  were  caused  by  force. 

Bight  to  search  and  seize  vessels  of  another  nation  Is  strictly  belligerent 
right,  allowed  by  general  consent  of  nations  In  time  of  war. 

Cited  in  Dole  v.  Insurance  Co,,  2  Cliff.  421,  Fed.  Cas.  3966,  holding 
captures  made  under  commission,  issued  under  a  regularly  organized  de 
facto  g^overnment,  engaged  in  open  and  actual  war,  is  not  piracy, 
n--i8  (273) 
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American  ships  offending  against  onr  laws  and  foreign  ships  offending 
within  our  jurisdiction  may  be  seised  upon  the  ocean. 

Cited  in  Maxwell  v.  Griswold,  10  How.  256,  13  L.  Ed.  411,  sustaining 
action  for  repayment  of  illegal  customs  duties,  demanded  by  the  collector, 
and  paid  under  protest;  Crapo  v.  Kelly,  16  Wall.  633,  21  L.  Ed.  439,  de- 
fining American  ships  as  ships  of  nation  and  not  of  any  subdivision  of 
it;  United  States  v.  Wren,  28  Fed.  Cas.  786,  condemnation  of  vessel, 
having  no  papers,  commanded  by  a  Confederate  officer,  who  was  under 
directions  to  deliver  her  to  Confederate  agent,  was  justified. 

In  caies  of  marine  torts,  admiralty  courts  give  or  withhold  damages  upon 
enlarged  principles  of  justice  and  equity. 

Approved  in  The  Max  Morris,  137  U.  S.  13,  34  L.  Ed.  589,  11  Sup.  Ct'  32 
(s.  c,  24  Blatchf.  143,  28  Fed.  882,  24  Fed.  863),  where  damages  were 
allowed,  although  contributory  negligence  was  shown;  The  Martha,  Blatchf. 
&  H..  166,  Fed.  Cas.  9144,  but  refusing  to  extend  the  practice  to  case  where 
libel  was  instituted  before  cause  of  action  accrued;  Olsen  v.  Flavel,  13 
Sawy.  234,  34  Fed.  479,  apportioning  damages  in  case  of  contributory  neg- 
ligence, according  to  equity  and  justice;  The  City  of  Carlisle,  14  Sawy. 
187,  39  Fed.  813,  5  L.  B.  A.  59,  seaman,  injured  in  service,  has  right  to 
be  cared  for  at  least  to  the  end  of  the  voyage;  The  Explorer,  20  Fed.  138, 
139,  where  amount  of  damages  to  injured  seaman  were  reduced  on  account 
of  contributory  negligence;  United  States  v.  Reindeer,  27  Fed.  Cas.  768, 
claimants  of  vessel  discharged  on  the  merits,  not  held  for  costs. 

'Where  vessels  are  captured  by  United  States  war-ship,  prohable  cause  of 
seizure  is  bar  to  claims  for  damages  or  costs.  ^ 

Approved  in  The  Palmyra,  12  Wheat.  17,  6  L.  Ed.  536,  holding  irregular 
commission,  want  of  order  and  command  on  board  and  unjustifiable  acts 
against  other  vessels,  prima  facie  case  of  piratical  aggression  and  bar 
to  damages;  La  Manche,  2  Sprague,  214,  Fed.  Cas.  8004,  where  ship  was 
taken  upon  high  seas  under  mistaken  supposition  that  she  had  violated 
the  blockade;  The  James  Andrews,  2  Sprague,  123,  Fed.  Cas.  7189,  where 
property  was  captured  under  circumstances  showing  a  clear  case  of  enemies' 
property;  The  Ambrose  Light,  25  Fed.  415,  417,  holding  seizure  of  Colom- 
bia rebel  vessel  of  war  as  piratical  was  valid,  belligerency  of  rebel  gov- 
ernment being  unrecognized,  and  costs  must  fall  upon  the  vessel;  The 
Malaga,  16  Fed.  Cas.  538,  there  being  reasonable  ground  for  supposing 
vessel  seized  was  slave  trader. 

Where  veegfel  of  one  nation  commits  a  tort  upon  a  vessel  of  another  nation, 
the  Jurisdiction  is  concurrent  in  both. 

Cited  in  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  447,  32  L.  Ed. 
794,  9  Sup.  Ct.  474,  an  action  in  admiralty  in  personam,  arising  from 
breach  of  contract,  holding  question  where  British  law  differed  from  our 
own,  not  open. 
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Wbere  effect  of  written  instrument  depends,  in  pKtt,  npon  extrinsic  facts, 
inferences  of  fact  are  for  Jury. 

Approved  in  M'Ghee  v.  Campbell,  101  Fed.  941,  holding  in  an  action 
to  recover  for  death  of  railroad  foreman  who  was  killed  while  riding  on 
a  hand-car  before  daylight,  where  it  was  shown  to  be  against  the  orders 
of  the  company  to  so  ride  after  dark,  the  inference  and  facts  surrounding 
a  tel^ram  as  to  whether  deceased  had  to  go  on  track  earlier  than  usual 
were  for  the  jury ;  Rapp  v.  H.  Ldnebarger  &  Son,  149  Iowa,  438,  128  N.  W. 
559,  reversing  decision  sustaining  demurrer  to  guaranty  contract  for  un- 
certainty as  to  terms,  since  such  terms  might  be  rendered  certain  by 
extrinsic  evidence;  Berry  v.  Jones,  106  Miss.  119,  122,  63  South.  342,  in 
action  between  adjoining  owners  over  construction  of  dividing  line  fence, 
evidence  of  good  character  of  defendant  not  admissible;  Rittenhoffer  v. 
Cutter,  SS  N.  J.  L.  616,  Ann.  Cas.  1914B,  880,  83  AtL  874,  evidence  of 
reputation  of  defendant  as  to  peacefulness  not  admissible  in  civil  action 
for  assault  and  battery;  dissenting  opinion  in  Aetna  Indemnity  Co.  v. 
Crowe  Coal  &  Min.  Co.,  154  Fed.  574,  83  C.  C.  A.  431,  majority  holding 
where  doubt  and  uncertainty  concerning  effect  of  correspondence  on  em- 
ployer's liability  bond,  doubt  must  be  resolved  in  favor  of  sustaining 
contract;  Barreda  v.  Silsbee,  21  How.  168,  16  L  Ed.  93,  holding  it  proper 
for  the  jury  to  determine,  from  all  the  evidence,  the  real  contract,  where 
a  vessel  was  chartered  at  a  rate  subject  to  change  by  an  advance  in  freight ; 
Pence  v.  Langdon,  99  U.  S.  581,  25  L.  Ed.  421,  where  trial  court  instructed 
jury  that,  in  determining  disputed  agency,  they  were  to  construe  letters 
and  tel^rams  between  parties;  West  v.  Smith,  101  U.  S.  270,  25  L.  Ed.  812, 
where  jury  was  permitted  to  judge  of  alleged  admission  of  a  contract 
contained  in  a  letter,  in  the  light  of  extrinsic  facts;  M'Namee  v.  Hunt, 
87  Fed.  301,  where  the  effect  of  an  excavation  contract  depended  upon 
evidence  of  defendant's  knowledge  as  to  the  character  of  the  ground; 
Benning  v.  Nelson,  23  Ala.  805,  holding  evidence  tending  to  show  fraud 
in  a  deed  relevant,  and  its  weight  a  matter  for  the  jury;  Beverly  v.  Mc- 
Bride,  9  Ga.  447,  54  Am.  Dec.  366,  holding  a  question  of  adverse  possession 
is  exclusively  for  the  jury  to  decide ;  Roberts  v.  Bonaparte,  73  Md.  200,  10 
L.  B.  A.  690,  20  Atl.  920,  if  contract  has  to  be  made  out  partly  by  docu- 
ments and  partly  by  parol  evidence,  the  question  of  what  the  contract  was 
is  for  the  jury;  Coquillard  v.  Hovey,  23  Neb.  627,  8  Am.  St.  Rep.  138, 
37  N.  W.  481,  where  contract  for  payment  of  obligations  of  another  de- 
pendent upon  proof  of  extrinsic  facts,  these  questions  of  fact  were  sub- 
mitted to  the  jury;  Rosewater  v.  Hoffman,  24  Neb.  234,  38  N.  W.  862, 
following  rule;  Rosenthal  v.  Ogden,  50  Neb.  223,  69  N.  W.  780,  follows 
practice  in  contract  for  services;  MuUer  v.  Mayor,  63  N.  Y.  360,  holding 
that  whether  the  just  inference  from  language  of  agreement  and  the  cir- 
cumstances was  that  it  was  intended  to  submit  question  of  compensation 
to  decision  of  another,  was  question  for  the  jury ;  Bank  v.  Dana,  79  N.  Y. 
116,  leaving  construction  of  a  note  with  collateral  circumstances  to  jury; 


11  Wheat.  59-78  NOTES  ON  U.  S.  REPORTS.  276 

Taylor  v.  McNutt,  58  Tex.  73,  holding  a  note  depending  upon  attending 
facts  and  circumstances  for  proper  construction  must  W  left  to  jury; 
Sheehy  v.  Duffy,  89  Wis.  17,  61  N.  W.  298,  holding  question  as  to  whether 
contract  was  rescinded  by  later  correspondence  was  for  the  jury;  Holman 
V.  Crane,  16  Ala.  578,  Sayres  v.  State,  30  Ala.  18,  arguendo.  Grand  etc. 
Bank  v.  Wright,  53  Neb.  598,  74  N.  W.  90,  discussing  whether  wife  con- 
tracted with  reference  to  her  separate  estate. 

Distinguished  in  Goddard  v.  Foster,  17  Wall.  142,  21  L.  Ed.  695,  holding 
no  error  in  charge  to  jury  that  certain  correspondence  showed  an  agree- 
ment distinct  from  prior  written  agreement,  it  being  province  of  court  to 
construe  instrument  introduced  collaterally;  United  States  v.  Shaw,  1 
Cliff.  322,  Fed.  Cas.  16,266,  holding  if  a  contract  is  to  be  shown  by  corre- 
spondence, it  is  for  the  court  alone  to  determine  its  existence;  Sewallv. 
Henry,  9  Ala.  31,  where  a  bill  of  sale  for  a  negro  and  a  separate  agree- 
ment for  a  resale  upon  a  certain  date,  held  that  the  interpretation  of 
the  writings  was  for  the  court;  Holman  v.  Crane,  16  Ala.  580,  where 
meaning  was  to  be  determined  from  written  instruments,  without  the 
aid  of  extrinsic  proof. 

Though  trial  Judge  may  refuse  instruction  on  a  hypothetical  question  of 
law,  yet  If  given,  and  it  is  erroneous,  appellate  court  will  set  aside  verdict*, 
if  the  erroneous  instruction  can  have  influenced  the  jury. 

Approved  in  Insurance  Co.  v.  Baring,  20  Wall.  162,  22  L.  Ed.  252,  sus- 
taining court  in  refusing  hypothetical  instructions;  United  States  v.  Mor- 
gan, 11  How.  159,  13  L.  Ed.  645,  to  point  that  neither  party  can  complain 
of  the  form  of  instructions,  if  no  objection  is  made;  Dibble  v.  Treelnck^ 
11  Fla.  141,  143,  holding  in  absence  of  a  proper  bill  of  exceptions  the 
instructions  of  the  court  are  presumed  to  be  applicable  to  the  facts; 
Snyder  v.  Laframboise,  Breese,  346,  12  Am.  Dec.  190,  reversing  judgment, 
because  charge  may  have  had  an  improper  effect  upon  tlie  jury;  Taylor 
v.  Hillyer,  3  Blackf.  435,  26  Am.  Dec.  432«  reversing  judgment  when  trial 
judge  refused  to  give  relevant  instructions;  Carson  v.  Lucove,  1  G.  Greene, 
38,  holding,  where  instructions  do  not  improperly  influence  the  jury,  they 
are  presumed  to  be  applicable,  though  not  entirely  so  in  fact;  Packer  v. 
Cockayne,  3  G.  Greene,  114,  holding  court  need  not  give  an  instruction, 
unless  applicable  to  some  point  at  issue ;  State  v.  Chandler,  5  La.  Ann.  491, 
52  Am.  Dec.  602,  reversing  judgment,  where  court  in  an  abstract  charge 
misled  the  jury;  State  v.  Brette,  6  La.  Ann.  662,  holding  if  trial  judge 
gives  an  erroneous  instruction,  it  may  be  revised  in  the  court  above; 
»  Loring  v.  Willis,  4  How.  (Miss.)  385,  holding  court  in  error,  where  charge 
was  without  reference  to  the  evidence  and  in  general  terms;  Magee  v. 
Harrington,  13  Smedes  &  M.  405,  refusing  to  disturb  the  verdict  of  a  jury, 
because  of  irrelevant  instructions  given  or  refused,  where  jury  was  not 
misled;  Brantley  v.  Carter,  26  Miss.  285,  where  plaintiff  was  not  entitled 
to  recover  under  the  evidence,  held  that  he  could  not  have  been  prejudiced 
by  instructions  of  court;  Davison  v,  Schooley,  10  N.  J.  L.  147,  holding 
judgment  not  reversible  because  of  failure  to  make  an  irrelevant  charge; 
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Territory  v.  Griego,  8  N.  M.  140,  42  Pac.  83,  a  declaration  that,  upon  a  recom- 
mendation of  clemency,  the  judge  would  consider  it  in  fixing  punishment 
for  murder  in  the  first  degree,  was  reversible  error ;  Haliday  v.  McDougall, 
22  Wend.  273,  holding  a  court  may  refuse  to  give  an  instruction  upon 
an  abstract  point  of  law;  White  v.  Thomas,  12  Ohio  St.  317,  80  Am.  Dec. 
S51,  holding  an  abstract  charge  tending  to  mislead  jury  in  action  for 
breach  of  promise  reversible  error;  Hunt  v.  Toulmin,  1  Stew.  &  P.  180, 
it  is  not  ground  for  reversal  that  the  charge  was  too  general. 

Proper  subject  of  instructions  and  to  what  extent  judges  may  comment 
upon  evidence.    Note,  72  Am.  Dec.  541. 

Where  Supreme  Court  is  equally  divided  in  opinion  upon  writ  of  error, 
Judgment  of  court  below  is  to  be  affirmed. 

Approved  in  Hertz  v.  Woodman,  218  U.  S.  213,  54  L.  Ed.  I9O5,  30  Sup. 
Ct.  621,  affirmance  of  judgment  by  equally  divided  court,  while  binding 
on  parties,  not  binding  as  precedent;  Westhus  v.  Union  Trust  Co.,  168 
Fed.  618,  620,  94  C.  C.  A.  95,  judgments  affirmed  by  equally  divided  ap- 
pellate court  do  not  control  inferior  courts;  Territory  v.  Gaines,  11  Ariz. 
276,  93  Pac.  282,  applying  rule  in  suit  against  public  officers  to  collect 
taxes;  City  of  Kalamazoo  v.  Crawford,  154  Mich.  59,  16  Ann.  Gas.  110, 
117  N.  W.  572,  applying  rule  in  holding  void  special  assessment  for 
sprinkling  streets';  Charlottesville  etc.  Ry.  Co.  v.  Rubin,  107  Va.  752,  60 
S.  E.  101,  denying  petition  to  rehear  where  judgment  affirmed  by  divided 
comi;  Crompton  v.  Beedle,  83  Vt.  295,  Ann.  Gas.  1912A,  399,  30  L.  E.  A. 
(N.  S.)  748,  75  Atl.  334,  holding  principal  case  not  authority  ui)on  ques- 
tion of  what  representations  amounted  to  fraud  because  question  deter- 
mined by  divided  court;  dissentinjg  opinion  in  Walling  v.  Brown,  9  Idaho, 
748,  76  Pac.  321,  majority  declining  to  reopen  question  of  validity  of* 
statute  where  interests  have  become  settled  under  prior  decisions;  Durant 
V.  Essex  Co.,  7  Wall.  112,  19  L.  Ed.  157  (s.  c,  8  Allen,  108,  85  Am.  Dec. 
688)  following  rule;  Bridge  Co.  v.  Stewart,  3  How.  424,  11  L.  Ed.  663, 
affirming  that  practice  is  settled;  Ayres  v.  Bensley,  32  Cal.  623,  ux)on  an 
equal  division  upon  question  of  granting  rehearing,  rehearing  is  denied; 
Frazer  v.  Willey,  2  Fla.  117,  follows  rule ;  Northern  R.  R.  Co,  v.  Concord 
R.  R.  Co.,  50  N.  H.  176,  where  court  divided  in  equity  proceeding,  held 
no  judgment  could  be  rendered;  Durham  v.  Railroad  Co.,  113  N.  C.  241, 
18  S.  E.  208,  following  uniform  practice  and  confirming  judgment  below; 
Bridge  V.  Johnson,  5  Wend.  372,  375,  affirming  judgment  below,  court 
being  equally  divided ;  Morse  v.  Goold,  11  N.  Y.  285,  62  Am.  Dec.  105, 
holding  affirmance  of  judgment  denjdng  any  effect  to  an  act  in  respect 
to  contracts  made  previous  to  its  passage  cannot  be  considered  as  a 
precedent  but  leaves  question  open;  practice  followed  in  Ex  parte  Elliott, 
33  S.  C.  604,  12  S.  E.  426,  where  appellate  court  was  divided;  McFarland 
V.  Railway  Officials,  5  Wyo.  147,  68  Am.  St.  Bep.  45,  27  L.  R.  A.  55,  38 
Pac.  677,  decision  below  affirmed  because  of  divided  appellate  court  cannot 
be  considered  as  settling  principle  involved;  Bird  v.  Insurance  Co.,  3  Fed. 
Gas.  436,  to  the  same  effect. 
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Distinguished  in  Kinney  v.  Conant,  166  Fed.  721,  92  C.  C.  A.  410,  Cir- 
cnit  Court  of  Appeals  of  one  circuit  will  follow  decisions  of  other  circuits, 
even  though  rendered  by  equally  divided  court;  Groddard  v.  CoflBn,  2  Ware 
(Dav.),  385,  Fed.  Cas.  5490,  holding  where  judgment  can  be  rendered 
only  upon  motion  of  prevailing  party,  court,  being  of  divided  opinion, 
must  dismiss  case. 

• 

Doctrine  of  stare  decisis  as  applicable  to  decision  by  divided  court. 
Note,  16  Ann.  Gas.  113. 

Stare  decisis.    Note,  27  Am.  Dec.  688. 

Writ  of  error.    Note,  91  Am.  Dec.  195. 

Principal  case  assumed  doctrine  that  corporation  is  liable  for  false  repre- 
sentation of  its  agent,  but  it  is  not  laid  down  in  decision. 

Approved  in  Sehrman  v.  Harbin,  125  Iowa,  182,  100  N.  W.  631,  where 
fidelity  bond  of  president  of  mutual  life  association  filed  pursuant  to  stat- 
ute and  society  not  called  on  by  surety  for  information  concerning  presi- 
dent's  past  conduct,  association  not  guilty  of  fraudulent  concealment; 
Bank  v.  Bank,  59  Fed.  341,  where  bank,  through  its  cashier,  made  fraudu- 
lent representations  to  another  bank  of  the  financial  responsibility  of  a 
customer;  Railroad  Co.  v.  Quigley,  21  How.  211,  16  L.  £d.  76,  holding  rail- 
road liable  for  libel  which  it  authorizes  its  officers  to  publish;  Baldwin 
V.  Collins,  9  Rob.  (La.)  472,  where  a  common  carrier  gave  notice  that 
the  value  of  goods  must  be  disclosed  or  no  responsibility  would  be  as- 
sumed, held  shipper  of  jewelry  having  notice  cannot  recover;  Lapish  v. 
Wells,  6  Me.  189,  when  purchaser  received  deed  to  tract  of  land,  one  acre 
of  which  had  already  been  conveyed,  held  that  receiving  deed  to  whole 
tract  concealing  knowledge  of  prior  conveyance  of  part,  is  fraud  and 
vitiates  that  deed;  Bank  v.  Cooper,  36  Me.  195,  elaborately  discussing  the 
validity  of  a  surety  bond  signed  through  misapprehension  and  fraud; 
Stettheimer  v.  Killip,  75  N.  Y.  287,  holding  one  making  a  contract  with 
full  opportunity  of  knowledge  of  circumstances,  is  not  entitled  to  relief, 
there  being  no  fraud;  Bank  v.  Brownell,  9  R.  I.  175,  11  Am.  Rep.  237, 
holding  in  order  to  avoid  bond  on  ground  of  fraud  on  part  of  the  bank, 
there  must  be  a  fraudulent  concealment  of  something  material  for  the 
surety  to  know;  Warren  v.  Branch,  15  W.  Va.  34,  where  there  was  a 
concealment  of  immaterial  facts;  Wood  v.  Boynton,  64  Wis.  272,  64  Am. 
Rep.  614,  25  N.  W.  45,  holding  in  sale  where  value  of  thing  was  open 
to  investigation  of  both  parties,  neither  of  which  knew  its  value,  therci 
was  no  fraud  though  the  price  was  inadequate. 

Distinguished  in  United  States  v.  Wriglit,  28  Fed.  Cas,  795,  holding 
defaulting  postmaster's  sureties  not  discharged  by  forbearance  on  the 
part  of  the  government. 

Liability  on  guaranty  or  surety  obligation  obtained  by  fraud.    Note, 

21  L.  R.  A.  411. 
Inadequate  price  as  ground  for  setting  aside  sale.    Note,  54  Am.  Rep. 

616. 
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Certified  copy-of  registered  deed  is  inadmissible  if  party  migbt  produce 
oiigtnal,  unless  by  statute  authenticated  copy  is  made  evidence. 

Approved  in  Longworth  v.  Close,  1  McLean,  285,  Fed.  Cas.  8489,  where 
certified  copy  of  deed  recorded  twenty-six  years  after  execution  was  re- 
fused admission  as  evidence;  Thompson  v.  Ives,  11  Ala.  243,  where  copy 
of  r^stered  deed  was  refused  admission  as  evidence,  it  not  being  shown 
by  plaintiff  that  it  was  not  within  his  power  to  produce  original ;  Trammell 
V.  Thurmond,  17  Ark.  215,  to  the  point  that  a  certified  copy  of  deed  may 
be  introduced  as  secondary  evidence;  Samuels  v.  Borrowscale,  104  Mass. 
209,  where  deed  not  made  to  or  presumed  to  be  in  the  custody  of  either 
party  was  proved  by  office  copy ;  Manhattan  M.  Co.  v.  Sweteland,  14  Mont. 
272,  36  Pac.  84,  holding  admission  of  certified  copy  of  patent,  without 
showing  loss  or  inability  to  produce  original,  reversible  error. 

Validity  of  assignment  for  benefit  of  preferred  creditors,  made  with  view 
of  preventing  prosecution  for  felony. 

Approved  in  Stowe  v.  Belfast  Sav.  Bank,  92  Fed.  93,  .holding  record- 
ing assignment  in  Maine  by  Massachusetts  debtor  which  did  not  show 
assent  of  creditors,  who  subsequently  assented,  did  not  affect  assignment 
or  prevent  record  from  operating  as'  notice  to  creditors  attacking,  after 
consent  was  given;  Billings  v.  Parsons,  17  Utah,  27,  31,  53  Pac.  732,  733, 
holding  assignment  by  debtor  to  plaintiff,  his  employee,  and  payment  to 
him  of  salary  and  gift  of  one  hundred  dollars'  worth  of  goods  to  wife, 
which  were  not  removed  from  store,  and  that  transfers  were  made  with 
intention  of  assignment,  did  not  show  fraud;  Sutton  v.  Simon,  91  Tex. 
641,  45  S.  W.  560,  holding  where  trustee  participated  in  intent  to  defraud 
creditors,  if  accepting  creditors  were  not  parties  to  the  fraud  they  had 
a  valid  Hen  upon  the  property;  Billings  v.  Parsons  (Utah),  53  Pac.  732, 
refusing  to  hold  void  an  assignment  for  assignor's  fraud. 

Participation    in    debtor's    fraudulent    intent  i  invalidating    transfer. 
Note,  31  L.  R.  A.  615. 

Notice  of  trustee  or  agent  is  notice  to  the  cestui  que  trust  or  to  his 
employer. 

Approved  in  Piatt  v.  Oliver,  2  McLean,  316,  Fed.  Cas.  11,115,  holding 
one  purchasing  trust  property  through  the  unauthorized  act  of  his  agent 
must  be  presumed  to  have  full  knowledge  of  facts. 

Debtor  has  a  legal  right  to  prefer  one  or  more  creditors  over  others,  when 
transactioa  is  bona  fide. 

Approved  in  Fechheimer  v.  Hollander,  21  D.  C.  85,  assignment  preferring 
certain  creditors  made  with  intent  on  part  of  assignor  to  defraud  other 
creditors  is  void,  though  preferred  creditors  did  not  participate  in  fraud; 
Droop  V.  Ridenour,  11  App.  D.  C.  241,  mere  fact  that  relationship  of  man 
and  wife  exists  between  grantor  and  grantee  not  prima  facie  presumption 
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of  fraud  against  creditors;  Tompkins  v.  Wheeler,  16  Pet.  118,  10  L.  Ed. 
908,  where  fraud  in  assignment  was  charged  but  not  substantiated ;  Wilk- 
inson y.  Yale,  6  McLean,  20,  Fed.  Cas.  17,678,  where  a  partner  of  debtor 
was  preferred  with  the  consent  of  other  creditors;  Adams  v.  Blodgett, 
2  Wood.  &  M.  237,  Fed.  Cas.  46,  where  creditors  met  and  agreed  to  take 
an  assignment  of  debtor's  property,  the  assignment  held  to  be  valid  against 
creditor  not  present;  Fellows  v.  Bank,  6  Rob.  (La.)  253,  holding  that  a 
creditor  may  make  an  assignment  for  benefit  of  certain  creditors;  United 
States  V.  Bank,  8  Rob.  (La.)  405,  holding  natural  person  may  make  assign- 
ment for  benefit  of  certain  creditors;  State  v.  Bank  of  Maryland,  6  Gill 
&  J.  219,  26  Am.  Dec.  564,  holding  bank  has  right  to  make  assignment  for 
benefit  of  creditors,  and  thereby  the  State  is  deprived  of  its  right  to 
priority;  Waterbury  v.  Sturtevant,  18  Wend.  365,  sustaining  deed  to 
preferred  creditor,  although  made  by  debtor  with  fraudulent  intent; 
Harden  v.  Wagner,  22  W.  Va.  366,  holding  it  no  objection  to  the  principle 
that  a  majority  of  the  creditors  may  be  defeated  of  their  legal  remedies; 
Paul  V.  Baugh,  85  Va.  958,  9  S.  E.  330,  holding  trust  deed  for  benefit  of 
preferred  creditors  valid;  Ashby  v.  Steere,  2  Wood.  &  M.  357,  Fed.  Cas. 
576,  where  debtor  sold  jiroperty  to  creditor  several  months  before  apply- 
ing for  benefit  of  bankruptcy  law;  Pettit  v.  Parsons,  9  Utah,  227,  33  Pac. 
1039,  the  fact  that  a  preferred  creditor  is  a  brother  of  assignee  is  not 
fraud  per  se;  Hollister  v.  Loud,  2  Mich.  313,  voluntary  assignment  valid 
and.  deemed  to  be  founded  on  a  valuable  consideration;  Smith  v.  Jones, 
18  Neb.  484,  25  N.  W.  625,  holding  assignee  for  benefit  of  creditors  may 
maintain  trust  against  subsequent  attaching  creditor. 

Distinguished  in  Stewart  v.  Spenser,  1  Curt.  165,  166,  Fed.  Cas.  13,437, 
hplding  where  there  was  fraud  upon  the  part  of  debtors  and  a  deed  of 
assignment  made  with  intent  to  execute  that  fraud,  it  was  void  as  to 
preferred  creditors ;  dissenting  opinion  in  Robinspn  v.  Rapelye,  2  Stew.  106, 
holding  deed  fraudulent  where  there  was  a  reservation  of  property  by 
debtor  not  mentioned  in  deed ;  Oakley  v.  Hibbard,  1  Pinn.  682,  683,  holding 
assignment  might  be  revoked  by  assignor  not  in  failing  circimistanccs,  as 
against  creditor  having  no  notice  of  assignment;  Cleveland  v.  La  Crosse 
R.  R.  Co.,  5  Fed.  Cas.  1035,  lease  for  an  indefinite  time  void  as  against 
creditors. 

Deeds  absolutely  void  cannot  be  foundation  of  title,  nor  can  cestui  qnc^ 
trust  claim  under  deed  fraudulently  obtained  hy  trustee. 

Cited  in  Hinton  v.  Nelms,  13  Ala.  230,  where  a  father  purchased  slaves 
and  took  conveyance  in:  name  of  his  son,  held  that  son  had  no  title  to 
defeat  father's  creditors;  Lytle  v.  State,  17  Ark.  641,  holding  parties 
claiming  under  fraudulent  title  may  not  maintain  it,  though  themselves  not 
parties  to  fraud;  Foley  v.  Bitter,  34  Md.  655,  holding  assignor's  deed 
void  on  account  of  fraud,  and  distinguishing  facts  in  principal  case;  Har- 
ney V.  Pack,  4  Smedes  &  M.  256,  holding  deed  of  trust  void  when  made 
with  fraudulent  intent,  though  without  the  knowledge  of  trustee  or  cestui 
que  trust. 
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Opinion  in  parttcular  caae,  founded  upon  its  opecial  circumfltances,  is  not 
applicable  to  cases  under  circumstances  essentially  different. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  North  American  Tel.  Co.,  230 
Fed.  355,  360,  in  condemnation  proceedings  by  telegraph  company  for 
right  of  way  over  railroad  right  of  way,  elements  of  compensation  con- 
sidered; Schaap  v.  United  States,  210  Fed.  856,  127  C.  C.  A.  415,  applying 
rale  in  holding  that  act  prohibiting  introduction  of  intoxicating  liquors 
into  Indian  Territory  in  force  so  far  as  it  affects  introduction  of  said 
liquors  from  without  State  of  Oklahoma;  Evans  v.  Victor,  204  Fed.  367, 
122  C.  C.,A.  531,  applying  rule  in  determining  question  as  to  whether 
property  formerly  held  by  Indian's  title  is  immaterial  to  right  to  search 
such  property  for  intoxicating  liquors;  Douglas  County  v.  Vinsonhaler,  82 
Neb.  818,  118  N.  W.  1061,  applying  rule  in  action  against  county  judge 
for  failure  to  report  fees  in  excess  of  amount  allowed  him  as  compensa- 
tion earned  as  to  interpretation  of  word  ** earned";  Harwood  v.  Went- 
worth,  4  Ariz.  401,  42  Pac.  1031,  journals  of  two  houses  are  inadmissible 
to  show  that  parts  of  bill,  as  passed  by  two  houses  were  omitted  from  en- 
rolled bill,  as  signed  by  presiding  officers  and  Governor ;  dissenting  opinion 
in  Kemmerer  v.  Midland  Oil  &  Drilling  Co.,  229  Fed.  884,  majority  holding 
that  in  suit  by  agricultural  lessee  against  oil  land  lessee,  temporary  injunc- 
tion will  be  dissolved  where  injury  shown  trifling;  Lyons  v.  Woods,  5 
N.  M.  350,  21  Pac.  354,  refusing  to  follow  as  authority  substantially  diflfer- 
ii^  in  facts  from  the  one  under  consideration. 

Assignment  for  creditors  is  valid  althongli  assent  not  given  at  time  of  its 
execution.  If  they  subsequently  assent. 

Approved  in  Cook  v.  Robinson,  194  Fed.  762,  114  C.  C.  A.  473,  where 
debtor  deposited  gold-dust  in  bank  to  credit  of  creditor,  creditor's  assent 
to  deposit  in  payment  of  debt  presumed ;  Lovell  v.  Isidore  Newman  &  Son, 
192  Fed.  760,  113  C.  C.  A.  39,  title  to  cotton  sold  to  spinners  by  bankrupt 
held  to  be  in  them  as  against  trustee  by  their  acceptance  of  same,  even 
though  contract  of  sale  not  complied  with ;  Smith  v.  Herrell,  11  App.  D.  C. 
430,  assignment  by  debtor  to  creditor  of  fund  due  him  under  contract 
with  directions  to  assignee  to  distribute  residue  after  pa3dng  his  own  claim 
creates  trust  for  creditors  named,  though  some  had  no  knowledge  of 
transaction  and  did  not  assent  thereto;  Webster  v.  Harkness,  3  Mackey, 
222,  assent  of  creditors  will  be  presumed  where  assignment  is  made  by 
debtor  to  third  person  as  trustee;  Fearey  v.  O'Neill,  149  Mo.  476,  477, 
73  Am.  St.  Rep.  444,  445,  50  S.  W.  920,  holding  evidence  that  deed  of  trust 
for  benefit  of  certain  creditors  was  made  to  agent  of  three  of  largest 
creditors  and  accepted  by  him  as  agent  is  sufficient  proof  of  acceptance  in 
replevin  by  writ  against  attaching  officer;  Kingman  &  Co.  v.  Cornell- 
Tebbitts  Mach.  &  Buggy  Co.,  150  Mo.  309,  310,  51  S.  W.  734,  holding  where 
trust  deed  of  stock  of  goods  is  given  to  secure  separate  debts  of  several 
defendants,  it  is  good  as  to  those  accepting  before  unsecured  attaching 
creditors  intervene,  but  not  as  to  those  who  have  not  accepted;  Grove  v. 
Brien,  8  How.  440,  12  L.  Ed.  1147,  holding  goods  consigned  to  A  for  de- 
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livery  to  B  became  property  of  B  upon  shipment,  and  no  assent  to  transfer 
was  necessary  upon  his  part;  Wiswall  v.  Ross,  4  Port.  328,  holding  trust 
deed  conveys  legal  title  to  trustee  immediately  without  consent  of  bene- 
ficiaries; Kenward  v.  Thompson,  12  Ala.  491,  holding  absolute  bona  fide 
deed  for  benefit  of  creditors  not  subject  to  defeat  at  instance  of  one  of 
them;  Danner  v.  Brewer,  69  Ala.  202,  holding  assignment  vests  interest 
in  creditors  immediately  and  they  cannot  be  divested  without  their  con- 
sent; Ex  parte  Conway,  4  Ark.  351,  360,  holding  creditor  may  make  valid 
assignment  to  trustee  for  benefit  of  creditors  but  cannot  recall  deed; 
Hempstead  v.  Johnson,  18  Ark.  131,  66  Am.  Dec.  464,  holding  it  unneces- 
sary for  creditors  to  sign  trust  deed  made  for  their  benefit;  Baldwin  v. 
Porter,  12  Conn.  481,  holding  executor  under  will  with  trust  codicil  pre- 
sumed to  have  accepted  special  trust;  Brown  v.  Chamberlain,  9  Fla.'478, 
holding  assent  of  creditors  presumed  to  verbal  assignment  to  trustees, 
for  their  benefit ;  Bank  v.  .Armstrong,  11  Iowa,  519,  holding  agent  may 
accept  assignment,  and  principal's  assent  at  the  time  is  unnecessary; 
Oliver  v.  Lake,  3  La.  Ann.  82,  holding  creditors  taking  by  assignment 
need  not  show  previous  assent,  as  against  other  creditors;  State  v.  Bank 
of  Maryland,  6  Gill  &  J.  230,  26  Am.  Dec.  578,  assuming  assent  of  bene- 
ficiaries of  assignment ;  Fox  v.  Willis,  1  Mich,  323,  to  point  that  beneficiaries 
may  compel  execution  of  trust  though  not  previously  assenting  to  it; 
Schoolfield  v.  Hirsh,  71  Miss.  60,  42  Am.  St.  Rep.  453',  14  South.  529,  hold- 
ing assignment  of  judgment  for  use  of  preferred  creditors  valid  as  against 
garnishing  creditor;  Duvall  v.  Raisin,  7  Mo.  450,  holding  it  unnecessary 
for  beneficiaries  under  trust  deed  to  execute  deed;  Valentine  v.  Decker, 
43  Mo.  585,  holding  creditor  taking  under  assignment  may  not  afterward 
disclaim  it ;  Cunningham  v.  Freeborn,  3  Paige,  560,  1  Edw.  Ch.  263,  holding 
that  assent  is  not  necessary  on  part  of  beneficiaries  to  tru^t;  Ingram  v. 
Kirkpatrick,  6  Ired.  Eq.  475,  51  Am.  Dec.  436,  holding  creditor  secured 
but  not  privy  to  trust  deed  may  compel  trustee  to  execute  trusts  as  de- 
clared; Smith  V.  Millett,  11  R.  I.  533,  holding  assignment  to  trustee  for 
benefit  of  creditors  executing  releases  valid;  Tennant  v.  Stoney,  1  Rich. 
Eq.  253,  44  Am.  Dec.  218,  holding  bond  and  mortgage  executed  for  credi- 
tors' benefit  valid  in  favor  of  those  afterward  accepting  its  terms,  though 
ignorant  of  the  transaction  at  the*  time;  Cannon  v.  Deraing,  3  S.  D.  431, 
53  N.  W.  865,  general  rule  followed  and  question  of  assent  declared  to 
be  one  of  fact;  Tompkins  v.  Bamberger,  3  Lea,  580,  582,  approves  prin- 
ciple that  acceptance  by  beneficiary  need  not  be  made  at  time  of  execution 
of  deed,  but  held  it  necessary  within  a  reasonable  time;  Halsey  v.  Whitney, 
4  Mason,  213,  Fed.  Cas.  5964,  an  assignment  in  trust  for  certain  preferred 
creditors  held  valid ;  Emerson  v.  Senter,  118  U.  S.  10,  SO  L.  Ed.  51,  6  Sup. 
Ct.  984,  assignment  by  partner  of  firm's  assets  not  invalidated  by  his 
fraudulently  withholding  certain  schedules;  Billings  v.  Parsons  (Utah), 
53  Pac.  733,  following  rule. 

Distinguished  in  dissenting  opinion  in  Robinson  v.  Rapelye,  2  Stew. 
103,  where  deed  was  conditional  upon  creditors'  executing  it;  Borland  v. 
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Walker,  7  Ala.  268,  holding  general  rale  not  applicable  where  deed  was 
conditional  upon  extension  of  time  to  pay  debts;  Townsend  v.  Hartwell, 
18  Ala.  305,  holding  assent  of  creditors  not  presumed  when  assignment 
wafi  made  to  defraud  them;  Bank  v.  Webster,  44  N.  H.  269,  holding  where, 
in  accordance  with  agreement  to  sell,  grantor  executed  and  recorded  deed, 
there  was  no  valid  delivery  without  acceptance  by  grantee;  Milling  Co. 
v.  Eaton,  86  Tex.  406,  409,  24  L.  B.  A.  381,  25  S.  W.  615,  creditors'  assent 
necessary  to  validity  of  conveyance  as  ag;ainst  attachment;  Hall  v.  Denison, 
17  Vt.  316,  317,  holding  debts  constitute  consideration  and  estate  imme- 
diately vests  in  trustee,  who  may  be  compelled  to  execute  trust;  Skipwith 
▼.  Cunningham,  8  Leigh,  286,  31  Am.  Dec.  650,  holding  deed  of  trust  exe- 
cuted by  grantor  and  trustee  intercepts  lien  of  judgment;  Johnson  v. 
Farley,  45  N.  H.  510,  consent  of  creditors  td  assignment  not  presumed, 
when  they  would  thereby  have  been  deprived  of  a  beneficial  settlement. 

Denied  in  Copeland  v.  Weld,  8  Me.  414,  holding  attaching  creditors  pre- 
ferred to  those  daimmg  under  assignment,  not  actually  assented  to,  prior 
to  attachment. 

Revocation  of  assignments  for  benefit  of  creditors.    Note,  90  Am. 

Dec.  507. 
Voluntary  trusts  arising  from  declaration  of  trustor.    Note,  34  Am. 

St  Rep.  219. 

Validity  of  assignment  for  benefit  of  creditors  as  aftected  by  non- 
assent  of  some  or  all  of  them.    Note,  Ann.  Oas.  1913A,  820. 

Necessity  for  acceptance  of  assignment  or  deed  of  trust  for  creditors. 
Note,  24  L.  B.  A.  378,  379,  ^80. 

Poasession  by  grantor  does  not  affect  validity  of  deed  if  continued  at 
nipieat  or  for  the  benefit  of  assignees. 

Cited  in  Fowler  v.  Merrill,  11  How.  394, 13  L.  Ed.  743,  discussing  whether 
possession  of  personal  property  by  mortgagor  is  conclusive  of  fraud;  In  re 
Husman,  2  Bank.  Reg.  141,  12  Fed.  Cas.  1076,  to  the  point  that  posses- 
sion by  vendor  is  conclusive  of  fraud  as  against  creditors ;  Merrill  v,  Daw- 
son, Hempst.  616,  Fed.  Cas.  9469,  to  question  whether  sound  distinction 
may  not  exist  at  time  between  mortgage  and  sale,  as  regards  retention  of 
possession.  ^ 

Retention  of  possession  by  assignor  for  benefit  of  creditors.    Note, 
29  Am.  Bep.  789. 

Miscellaneous.  Cited  in  Blanton  v.  United  States,  213  Fed.  326,  Ann.  Oas. 
1914D,  1238,  130  C.  C.  A.  22,  instruction  refused  relating  to  circumstantial 
evidence,  where  all  evidence,  covered  thereby  not  circumstantial;  Coney 
Island  Co.  v.  Dennan,  149  Fed.  692,  no  error  to  refuse  requested  instruction 
which  is  not  entirely  correct;  Huckabee  v.  Billingsly,  16  Ala.  417,  60  Am. 
Dec.  183,  to  define  powers  of  trustees ;  Allen  v.  Booker,  2  Stew.  27,  19  Am. 
Dec.  37,  as  construing  the  statute  of  frauds ;  Bank  of  United  States  v.  Huth, 
4  B.  Mon.  436^  cites  principal  case  and  appended  note  as  collecting  au« 
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thorities  upon  fraudulent  conveyances;  in  Bank  v.  Blanchard,  90  Va. 
29y  17  S.  E.  744,  to  point  that  bona  fide  purchaser  of  a  legal  title  is  not 
affected  by  any  latent  equity  of  which  he  had  no  notice;  Cunningham 
V.  Ward,  30  W.  Va.  579,  5  S.  E.  660,  in  collection  of  authorities  in  dis- 
cussion of  trust  deeds. 

11  Wheat.  103-184,  6  L.  Ed.  429,  HABDIKO  ▼.  HANDT. 

The  material  facts  upon  which  the  plaintiff  relies  must  be  so  distinctly 
alleged  as  to  put  them  in  issue. 

Approved  in  Haller  v.  Clark,  21  D.  C.  133,  exceptions  to  auditor's  report 
leaving  the  court  in  doubt  as  to  the  point  raised  will  not  be  considered; 
York  V.  Tyler,  21  D.  C.  271,  mere  general  exceptions  to  findings  of  auditor 
without  specification  of  grounds  therefor  are  insufficient  on  appeal;  Mai- 
den &  Melrose  Gaslight  Co.  v.  Chandler,  209  Mass.  358,  95  N.  E.  792, 
in  action  by  corporation  against  officers  for  buying  land  for  it  at  excessive 
prices,  inquiry  may  not  be  confined  to  price  actually  paid  to  vendor  as 
alleged;  Lockhart  v.  Leeds,  10  N.  M.  594,  63  Pac.  51,  holding  bill  which 
alleged  that  complainant  and  P.  entered  into  partnership  to  prospect  for 
minerals,  and  that  P.  located  a  claim,  posted  notice,  but  did  not  record 
same  within  ninety  days  on  account  of  fraudulent  agreement  with  defend- 
ant, that  complainant  thereafter  filed  copy  of  notice,  but  defendant  took 
possession,  does  not  stftte  a  cause  of  action;  Dormitzer  v.  German  Sav.  & 
Loan  Soc.,  23  Wash.  191,  62  Pac.  881,  holding  in  action  to  foreclose  mort- 
gage on  ward's  property,  fraudulent  release  by  guardian  could  be  set 
aside;  Boone  v.  Chiles,  10  Pet.  209,  9  L.  £d.  899,  holding  deed  to  whiclr 
no  reference  was  made  in  pleadings  not  admissible  to  prove  contract  of 
purchase;  dissenting  opinion  in  Harrison  v.  Nixon,  9  Pet.  512,  613,  514, 
9  L.  Ed.  212,  213,  holding  averment  by  heirs  that  executor  wrongfully  re- 
fuses to  pay  over  money  sufficient  if  supported  by  proof;  and  pp.  516,  537, 
9  L.  Ed.  213,  221,  averment  of  citizenship  is  sufficient  averment  of  domicile ; 
United  States  v.  Telephone  Co.,  128  U.  S.  356,  32  L.  Ed.  458,  9  Sup.  Ct. 
93,  holding  allegations  that  patents  were  obtained  through  fraud,  sufficient 
if  sustained;  Railway  Co.  v.  Johnston,  133  U.  S.  577,  33  L.  Ed.  687,  10 
Sup.  Ct.  393,  holding  omission  to  specifically  state  in  pleading  degree  of 
insolvency  which  rendered  bank's  conduct  fraudulent  not^ fatal;  Tilghman 
V.  Executors,  1  Bald.  491,  Fed.  Cas.  14,045,  where  one  setting  up  a  written 
agreement  was  not  permitted  to  reform  it  by  evidence  of  oral  agreement; 
Smith  V.  Burnham,  2  Sumn.  624,  Fed.  Cas.  13,018,  holding  confessions  and 
admissions  of  defendant  need  not  be  charged  in  bill  to  entitle  plaintiff  to 
use  them  as  proof  of  facts  charged ;  Brodie  v.  Skelton,  11  Ark.  134,  revers- 
ing decree  finding  fraud,  there  being  no  allegation  of  fraud  in  the  bill; 
Byers  v.  Fowler,  12  Ark.  288,  54  Am.  Dec.  289,  holding  no  proofs  suffi- 
cient to  sustain  title,  vendee's  answer  failing  to  aver  no  ifotice  of  fraud; 
Trapnall  v.  Burton,  24  Ark.  381,  requiring  cross-bill  to  be  complete  within 
itself,  reference  to  pleadings  in  original  suit  docs  not  bring  those  matters 
before  the  court;  Colegate  v.  Owings'  Case,  1  Bland  Ch.  405,  17  Am.  Dec. 
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842,  the  facts  in  dispnte  bein^  in  issue,  a  cross-bill  held  unnecessary; 

Hatherly  v.  Hadley,  4  Or.  19,  where  proper  service  was  not  alleged,  proof 

of  service  not  permitted. 

« 
Verdict  is  not  conclusive  in  equity  cases,  and  Jury  unnecessary  unless  it 

be  case  where  court  would  be  satisfied  with  verdict. 

Cited  in  Garsed  v.  Beali,  92  U.  S.  695,  23  L.  Ed.  680,  holding:  findings 
of  jury  influential  but  not  conclusive;  Johnson  v.  Harmon,  94  U.  S.  378, 
24  L.  Ed.  273,  to  point  that  issues  may  be  directed  to  inform  chancellor 
as  to  doubtful  facts ;  Fitton  v.  Assurance  Co.,  23  Blatchf .  Ill,  23  Fed.  4, 
holding  issues  may  be  tried  by  jury ;  Chase  v.  Winans,  59  Md.  480,  holding 
it  within  discretion  of  judge  whether  or  not  a  question  of  fact  should  be 
submitted  to  jury;  Clark  v.  Society,  45  N.  H.  336,  refusing  a  new  trial 
upon  question  of  fact  merely  because  chancellor  is  of  opinion  that  verdict 
is  against  evidence;  Raymond  v.  Flavel,  27  Or.  231,  40  Pac.  161,  sustain- 
ing discretion  of  the  court  in  refusing  to  submit  a  question  of  fact  to  a 
jury;  Keagy  v.  Trout,  85  Va.  395,  7  S.  E.  332,  sustaining  refusal  of  Cir- 
cuit Court  to  submit  question  of  fraud  to  a*jury,  the  evidence  being  clear; 
Loftus  V.  Maloney,  89  Va.  605,  16  S.  E.  759,  where  the  evidence  was  clear 
and  decisive;  State  v.  Lichtenberg,  4  Wash.  555,  30  Pac.  659,  to  point 
that  judge  may  submit  facts  to  decision  of  jury. 

Equity  will  set  asid^  deeds  obtained  by  undue  influence  over  one  whose 
mind  had  ceased  to  be  safe  guide  of  his  actions. 

Approved  in  Walling  v.  Thomas,  133  Ala.  430,  31  South.  983,  holding 
conveyance  by  decedent  while  her  mind  was  unsound  for  one-fourth  the 
land,  by  person  in  whom  she  reposed  great  confidence,  will  be  set  aside; 
Jefferson  V.  Rust,  149  Iowa,  605,  128  N.  W.  957,  evidence  held  to  show 
that  undue  influence  influenced  conveyance  of  land  from  imbecile  son-in- 
law  though  no  fraud  or  duress  shown;  Shevlin  v.  Shevlin,  96  Minn.  412, 
105  N.  W.  262,  applying  rule  in  action  to  set  aside  contract  for  transfer 
of  stock  made  by  younger  brother  with  elder  brother  on  ground  of  fraud ; 
Paulter  v.  Manuel,  25  Okl.  68,  108  Pac*  753,  where  grantor  so  mentally 
weak  that  she  does  not  fully  realize  price  and  quantity  of  tjie  land  sold, 
sale  will  be  set  aside  where  price  is  grossly  inadequate;  Zeigler  v.  Shuler, 
87  S.  C.  6,  68  S.  E.  819,  equity  will  set  aside  deed  given  to  one  by  his 
half-brother,  who  was  mentally  weak,  for  an  inadequate  consideration; 
Wille  V.  Wille,  57  S.  C.  426,  35  S.  E.  809,  holding  where  woman  ignorant, 
infirm  and  seventy-five  years  old  who  had  previously  made  a  will  in  favor 
of  her  grandson  made  a  deed  to  her  son  with  understanding  that  he  would 
live  with  her,  repair  the  premises  and  bury  her,  and  son  did  not  comply 
with  terms  of  deed,  the  mother  was  entitled  to  cancel  the  deed;  Heath  v. 
Capital  Savings  Bank  &  Trust  Co.,  79  Vt.  305,  64  Atl.  1127,  bank  may  be 
enjoined  from  proceeding  to  collect  note  signed  by  incompetent .  and  dis- 
counted by  bank  with  knowledge  of  the  fraud;  dissenting  opinion  in 
Stringfellow  v.  Hanson,  25  Utah,  500,  7^  Pac.  1058,  majority  holding  in 
action  to  set  aside  deed  from  father  to  daughter  for  undue  lAfluencC;  fraud 
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and  want  of  consideration,  a  decree  canceling  deed  should  not  be  set  aside 
for  newly  discovered  evidence  that  father  leased  the  land  to  daughter  for 
life ;  AUore  v.  Jewell,  94  U.  S.  511,  24  L.  Ed.  264,  setting  aside  conveyance, 
grantor  being  unable  to  understand  the  nature  of  transaction;  Kelly  v. 
McGuire,  15  Ark.  598,  setting  aside  deed  of  infirm,  incompetent  inmate  of 
poorhouse;  Hightower  v.  Nuber,  26  Ark.  612,  setting  aside  deed  obtained, 
without  consideration,  from  bedridden  old  man  having  no  other  property; 
Moore  v.  Moore,  56  Cal.  94,  sustaining  plea  of  undue  ^  influence  in  deed 
obtained  without  consideration  from  one  suffering  great  mental  anguish; 
Jones  V.  Thompson,  5  Del.  Ch.  391,  canceling  deed  obtained,  without  con- 
sideration, from  person  whose  mind  was  weakened  from  age;  Ikerd  v. 
Beavers,  106  Ind.  490,  7  N.  E.  330,  refusing  to  enforce  specifi<>  performance 
of  contract  for  sale  of  land  obtained  under  circumstances  showing  undue 
influence;  Ashmead  v.  Rejmolds,  134  Ind.  144,  39  Am.  St.  Bep.  242j  33 
N.  E.  764,  declaring  void,  deeds  for  inadequate  consideration  from  one 
enfeebled  in  body  and  mind;  Yount  v.  Yount,  144  Ind.  140,  43  N.  E.  138, 
holding  it  unnecessary  to  allege  that  grantor  was  of  unsound  mind  or  en- 
tirely incapable  of  making  a  contract;  Oakey  v.  Ritchie,  69  Iowa,  71,  28 
N.  W.  449,  annulling  deed  obtained  without  consideration  by  one  having 
great  influence  over  grantor,  man  of  weak  intellect;  0 wings'  Case,  1 
Bland  Ch.  391,  17  Am.  Dec.  328,  reinstating  suit  dismissed,  through  undue 
influence  of  defendant,  by  a  person  in  her  dotage,  and  setting  aside  deed 
made  under  like  circumstances;  Billings  v.  Mann,  156  Mass.  204,  30  N.  E. 
1137,  holding  equity  court  has  jurisdiction  to  declare  void  the  deed  of  an 
insane  person,  obtained  under  duress;  Turner  v.  Insurance  Co.,  10  Utah, 
•  74,  37  Pac.  94,  setting  aside  assignment  made  by  person  mentally  weak 
through  age  and  sickness;  Kennedy  v.  Currie,  3  Wash.  452,  28  Pac.  1031, 
setting  aside  conveyance  of  aged  person  mentally  unsound,  circumstances 
showing  undue  influence  and  inadequate  consideration;  Cole  v.  Getzinger, 
96  Wis.  572,  71  N.  W.  79,  deed  presumed  to  be  fraudulent  under  similar 
state  of  facts. 

Distinguished  as  to  facts  in  Conley  v.  Nailor,  118  U.  S.  133,  30  L.  Ed. 
114,  6  Sup.  Ct.  1004;  Ralston  v.  Turpin,  129  U.  S.  670,  82  L.  Ed.  750,  9 
Sup.  Ct.  423,  where  it  did  not  appear  that  grantor  was  incapable  of  exer- 
cising a  discriminating  judgment;  Fish  v.  Benson,  71  Cal.  440,  12  Pac. 
459,  where  deed  was  obtained  by  fraud,  but  the  grantor  was  mentally 
competent. 

Rescissions  of  contracts  in  equity.    Note,  15  AnL  Dec.  674. 
Insanity,  when  a  defense  to  contracts.     Note,  21  Am.  Rep.  34. 

Grantee  of  deed,  set  aside  by  grantor's  heirs  on  grounds  of  undue  influ- 
ence, may  charge  estate  with  advances  to  grantor  and  improvements  made. 

Approved  in  Atkins  v.  Atkins,  195  Mass.  132,  122  Am.  St.  Bep.  221| 
11  L.  R.  A.  (N.  S.)  273,  80  N.  E.  809,  where  reconveyance  of  land  ordered 
for  fi-aud,  taxes  paid  by  holder  must  be  repaid;  Veazie  v.  Williams,  8 
How.  161,  12  L.  Ed.  1029,  permitting  deed  to  stand  upon  grantor  paying 
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to  grantee  amount  obtained  by  puffing  and  fraud  at  auction;  Martin  v. 
Broadus,  1  Freem.  Ch.  39,  where  an  illegal  contract  for  sale  of  negroes 
was  set  aside,  the  vendor  was  permitted  to  recover  his  property;  Water- 
buiy  V.  Andrews,  67  Mich.  288,  34  N.  W.  578,  holding  rescission  unneces- 
sary upon  action  to  set  aside  fraudulent  contract,  the  complainant  having 
received  nothing  to  return. 

Distinguished  in  Randel  v.  Brown,  2  How.  423,  11  L.  Ed.  324,  holding 
defendant  can  have  no  lien  upon  property  arising  outof  a  violation  of 
his  trust;  Ross  v.  Madison,  1  Ind.  280,  where  the  one  declared  to  hold 
property  as  trustee  had  not  made  improvements  nor  paid  any  purchase 
money;  McCaskey  v.  Graff,  23  Pd.  St.  326,  62  AnL  Dec.  339,  one  guilty 
of  actual  fraud  in  the  purchase  of  property  is  not  entitled  to  reimburse- 
ment; Anthony  v.  Hutchins,  10  R.  I.  176,  refusing  to  set  aside  deed  as 
void,  given  to  avoid  criminal  prosecution,  but  allowing  it  to  stand  as 
security  for  amount  actually  due. 

Master's  report  is  received  as  true  when  no  exception  is  taken,  and  it  is 
not  province  of  court  to  Investigate  items  of  account. 

Approved  in  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed.  557,  following 
rule;  Butler  v.  Geor;gia  etc.  Ry.  Co.,  119  Ga.  961,  47  S.  E.  321,  neglect 
of  party  excepting  to  master's  report  to  point  out  by  reference  to  auditor's 
brief  of  evidence  those  portions  of  evidence  relied  on  is  sufficient  reason 
for  disapproval  of  exceptions;  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  528, 
25  L.  Ed.  702,  holding  maater's  report  conclusive  when  no  error  is  as- 
signed; Green  v.  Bishop,  1  Cliff.  192,  Fed.  Cas.  5763,  holding  error  must 
be  specifically  alleged;  Bridges  v.  Sheldon,  18  Blatchf.  510,  7  Fed.  38, 
holding  difference  of  opinion  as  to  weight  of  evidence  does  not  constitute 
grounds  for  setting  aside  report;  Jaffrey  v.  Brown,  29  Fed.  479,  holding 
presumptions  in  favor  of  master's  report;  Jones  v.  Lamar,  39  Fed.  586, 
587y  holding  exceptions  to  master's  report  must  be  supx>orted  by  the  special 
statements  of  master,  or  reference  to  particular  testimony;  Farrar  v. 
Bemheim,  74  Fed.  438,  sustaining  master's  report,  there  being  no  reference 
to  evidence  in  allegations  of  error ;  Farrar  v.  Bemheim,  75  Fed.  \139,  sus- 
taining master's  report  where  there  was  no  special  statement  of  the 
evidence;  Darrington  v.  Borland,  3  Port.  39,  refusing  to  examine  into 
evidence,  where  no  exception  was  taken  to  master's  report;  Pearson  v. 
Darrington,  32  Ala.  238,  objection  to  special  register's  report  not  sus- 
tained, the  truth  of  objection  not  appearing  upon  the  face  of  the  proceed- 
ings; Mahone  v.  Williams,  39  Ala.  223,  225,  sustaining  referee's  report, 
to  which  no  objection  was  made,  although  referee  had  committed  error; 
Vanghan  v.  Smith,  69  Ala.  95,  refusing  to  sustain  general  objection  to 
referee's  report;  May  v.  May,  19  Fla.  389,  to  the  point  that  it  is  unneces- 
sary to  refer  accounts  to  a  master  unless  they  are  long  and  complicated; 
White  V.  Hampton,  10  Iowa,  243,  disregarding  general  objections  to  mas- 
ter's  report;  Miller  v.  Whittier,  36  Me.  585,  refusing  to  regard  exception 
to  an  item,  there  being  nothing  in  the  report  indicating  error  by  the  mas- 
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ter;  Jones  v.  Keen,  115  Mass.  181,  disregarding  objection  to  amount  al- 
lowed by  master  to  receiver  and  counsel,  as  fees ;  Butterfleld  v.  Beardsley, 
28  Mich.  423,  sustaining  commissioner's  report,  to  which  no  exception  was 
taken  in  the  court  below;  Barbour  v.  Tompkins,  31  W.  Va.  418,  7  S.  E.  5, 
defense  of  usury  not  being  urged  before  commissioner,  an  exception  upon 
that  ground  wiU  not  be  sustained;  Dean  v.  Emerson,  102  Mass.  482,  every 
reasonable  presumption  in  favor  of  master's  conclusion  upon  matters  of 
fact;  Newcomb  v.  White,  5  N.  M.  442,  23  Pac.  673,  refusing  to  investigate 
accounts  reported  by  master;  Warren  v.  Lawson,  117  Ala.  343,  23  South. 
66,  chancellor's  ruling  on  exceptions  to  register's  report,  sustaining  his 
conclusions  on  the  evidence,  will  not  be  disturbed  on  appeal ;  Newcomb  ▼. 
White,  5  N.  M.  442,  23  Pac.  673,  refusing  motion  for  rehearing  upon 
master's  report. 

Distinguished  in  dissenting  opinion  in  Markey  v;  State,  47  Fla.  64,  37 
South.  62,  majority  holding  where  order  appoints  one  to  take  testimony 
in  divorce,  but  fails  to  designate  him  by  any  official  title,  he  has  authority 
to  administer  oaths. 

In  bill  In  equity  those  having  Interests  insepajable  from  interests  before 
the  court  most  be  made  parties. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  184  U.  S.  237,  46 
L.  Ed.  616,  22  Sup.  Ct.  322,  holding  in  bill  by  State  against  corporation  of 
another  State  to  enjoin  corporation  from  interfering  with  the  management 
or  from  holding  any  stock  of  either  of  two  railroad  corporations  of  com- 
plainant, the  domestic  corporations  are  necessary  parties;  Camp  v.  Bonsai, 
203  Fed.  919,  122  C.  C.  A.  207,  tenant  in  common  of  legal  title  may  sue 
in  equity  with  relation  to  his  undivided  interest  without  joining  cotenants ; 
In  re  Syracuse  Paper  &  Pulp  Co.,  164  Fed.  280,  trustees  of  bankrupt  cor- 
poration may  bring  suit  against  directors  making  cotrustee  party  defend- 
ant; Makay  v.  Gabel,  117  Fed.  878,  holding  grantor  in  deed  is  not  indis- 
pensable party  to  suit  by  third  party  claiming  to  be  equitable  owner,  to 
set  aside  deed,  where  the  deed  conveyed  all  the  title  of  grantor;  Shields 
V.  Barroy^r,  17  How.  140,  141,  15  L.  Ed.  160,  161,  dismissing  bill  where 
indispensable  parties  were  outside  of  the  court's  jurisdiction;  Barney  v. 
Baltimore,  6  Wall.  285,  18  L.  Ed.  826,  construing  act  of  1839  as  enact- 
ment of  foregoing  principle;  Rateau  v.  Bernard,  3  Blatchf.  248,  Fed.  Cas. 
11,579,  holding  jurisdiction  not  affected  by  joining  alien,  not  a  material 
party;  Conolly  v.  Wells,  33  Fed.  208,  holding  joint  executor  a  necessary 
party  in  suit  for  accounting  against  executrix  and  other  executor;  Eddie 
V.  Parke,  31  Mo.  515,  sustaining  demurrer  to  petition  for  contest  of  a 
will,  where  the  devisees  were  not  made  parties;  Young  v.  Bilderback,  3 
N.  J.  Eq.  206,  in  action  to  set  aside  deed,  all  parties  claiming  under  it 
must  be  joined;  Colt  v.  Lasnier,  9  Cow.  334,  permitting  necessary  party 
to  be  joined  at  hearing  after  answer  and  proofs;  Hallett  v.  Hallett,  2 
Paige  Ch.  19,  where  separate  legacies  are  charged  upon  real  estate,  the 
legatees  cannot  be  diverted  by  sale  under  decree  to  which  they  are  not 
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parties;  Horsford  v.  Gudger,  35  Fed.  393,  stating  persons  having  no  legal 
or  equitable  interest  are  not  indispensable  parties. 

Distinguished  in  Harrison  v.  Urann,  1  Story,  66,  Fed.  Casl  6146,  holding 
aliens  need  not  be  joined  when  matter  can  be  adjudicated  without  preju- 
dice; Bank  v.  Lee,  11  Conn.  121,  27  Am.  Dec.  717,  permitting  persons, 
not  parties  i»  a  bill,  to  be  joined,  if  the  court  deeniis  them  necessary ;  dis- 
senting opinion  in  Coles  v.  Kelsey,  2  Tex.  564,'  judgment  should  not  be 
reversed  Where  no  objection  was  taken  to  the  sufficiency  of  the  petition  * 
excepting  on  appeal. 

Miscellaneous.  Cited  in  Murphy  v.  Southern  Ry^  Co.,  115  Fed.  259,  hold- 
ing that  to  sustain  particular  finding  reference  to  entire  evidence  is  suffi- 
cient; Anthony,  v.  Peay,  18' Ark.  33,  to  jwint  that  party  to  a  bill  of  equity, 
availing  himself  of  a  defense  for  the  first  time  in  appellate  court,  shall  be 
taxed  with  costs. 

11  Wheat.  134-171,  6  L.  Bd.  438,  CASSEU«  ▼.  CABBOIX. 

Agreement  for  settleinent  of  title,  which  is  confirmed  by  legislative  enact- 
ment at  request  of  parties  is  binding. 

Cited  in  Campbell's  Case,  2  Bland  Ch.  233,  20  AnL  Bee.  874,  holding, 
where  devisees  of  person  were  authorized  by  legislative  act  to  mortgage 
his  real  estate,  the  rights  of  creditors  shall  not  be  altered  or  affected 
thereby. 

An  assignment  by  the  husband  of  debt  actually  due  and  payable  to  wife 
divests,  in  equity,  the  title  in  wife.. 

Approved  in  Bayerque  v.  Haley,  McAll.  101,  Fed.  Cas.  113S,  husband 
assigning  chose  in  action  due  to  his  wife;  Wade  v.  Grimes,  7  How.  (Miss.) 
434,  holding  wife's  choses  in  action  not  reduced  to  possession  during 
coverture  vest  in  her  upon  death  of  husband;  Story  v.  Baird^  14  N.  J.  L. 
268,  in  general  discussion  of  a  wife's  choses  in  action. 

Miscellaneous.  Cited  in  Cunningham  v.  Browning,  1  Bland  Ch.  305,  in 
discussion  as  to  origin  of  land  titles  in  Maryland;  People. v.  Russell,  4 
Wend.  675,  but  not  in  point. 

11  Wheat.  171-183,  6  L.  Ed.  443,  BANK    OF    tHE    XSmTED    STATlia  ▼. 
SMITH. 

A  case  "brought  to  Supreme  Court  upon  writ  of  error  brings  whole  record 
under  consideration  of  court. 

Approved  in  Warner  v.  Baker,  36 . App.  D.  C.  510,  question  of  validity  of 
judgment  where  declaration  does  not  state  cause  of  action  may  be  raised 
in  appellate  court  in  first  instance  by  writ  of  error;  Dred  Scott  v.  Sand- 
ford,  19  How.  403,  566,  15  L.  Ed.  700,  767,  holding  plea,  of  abatement  and 
judgment  part  of  the  record  of  court  below,  and  subject  to  review;  Marion- 
neaux's  Case,  1  Wood,  39,  13  Bank.*  Reg.  224,  Fed.  Cas.  9088,  refusing 

11—19 
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to  reverse  for  error,  whole  record  showing  petitioner  had  no  ease;  in  argu- 
ment, Fisher  y.  Ice  Co.,  62  Fed.  675,  17  U.  S.  App.  514,  no  opinion  being 
filed ;  Garwood  v.  Simpson,  8  Cal.  109,  where  verdict  could  not  be  reviewed, 
whole  record  not  being  properly  before  the  court;  Jones  v.  0.  D.  C.  M.,  82 
Va.  147,  3  Am.  St.  Bep.  97,  arguendo;  Suydam  v.  Williamson,  20  How. 
436,  15  L.  Ed.  981,  in  discussion  of  methods  of  incorporating  evidence  into 
record  at  trial;  Railway  Co.  v.  Lowery,  74  Fed.  469,  43  U.  S.  App.  408,  in 
elaborate  discussion  of  insufficiency  of  evidence. 

Right  to  question  sufficiency  of  complaint  for  first  time  on  appeal. 
Note,  3  Ann.  Oas.  545. 

Any  fact  necessary  to  be  proven  must  be  stated  in  declaration,  but  unneces- 
sary facts  need  not  be  stated. 

Approved  in  Garrett  v.  Louisville  etc.  R.  Co.,  235  U.  S.  312,  59  L.  Ed. 
244,  35  Sup.  Ct.  32,  in  action  under  Employers'  Liability  Act,  damage  for 
death  of  adult  son  must  be  pleaded  to  admit  proof  thereof;  Hall  v.  Camp- 
bell,  161  Ind.  411,  68  N,  E.  894,  specifications  of  contract  in  election  con- 
test must  show  that  contested  ballots  were  protested,  so  as  to  be  preserved 
and  returned  to  clerk  of  court;  Lapsley  v.  Public  Service  Corp.,  75  N.  J.  L. 
268,  68  Atl.  1113,  provision  of  statute  for  recovery  for  wrongful  death, 
requiring  such  action  be  commenced  within  twelve  months  after  death 
occurred,  requires  allegation  of  such  fact  in  complaint;  Wilder  v.  Mc- 
Cormick,  2  Blatchf.  34,  Fed.  Cas.  17,650,  holding  grant  of  patent  suffi- 
cient evidence  that  all  steps  required  by  law  were  taken;  Bank  v.  Dent, 
12  Ala.  190,  rejecting  unnecessary  allegations  as  surplusage;  Barrett  v. 
Wills,  4  Leigh,  116,  26  Am.  Dec.  316,  note  made  negotiable  at  bank  is  not, 
therefore,  payable  there,  and  averment  of  presentation  was  immaterial 
and  need  nbt'be  proved;  Moore  v.  Wade,  8  Kan.  390,  in  collection  of 
authorities  upon  sufficiency  of  petition;  World's  Col.  Exp.  Co.  v.  Republic 
of  France,  91  Fed.  69,  holding  record  on  appeal  must  show  a  cause  of 
action. 

Distinguished  in  Harris  v.  Clark,  10  Ohio,  8,  admitting  proof  of  notice 
and  demand  upon  note,  in  action  thereon  for  money  had  and  received,  these 
facts  not  being  alleged  in  pleading. 

Demand  of  pasrment  is  not  necessary  to  charge  maker  of  note  or  acceptor 
of  bill  of  exchange;  hut  contra  as  to  Indorser. 

Approved  in  Central  Nat.  Bank  v.  Stoddard,  83  Conn.  336,  76  Atl.  473, 
where  notes  owned  by  a  bank  were  payable  at  its  banking-house,  no  formal 
demand  for  payment  required;  Havlin  v.  Continental  Nat.  Bank,  253  Mo. 
301,  161  S.  W.  743,  arguendo;  Wallace  v.  McConnell,  13  Pet.  144,  145,  149, 
10  Ii.  Ed.  99, 101,  holding  demand  of  payment  of  promissory  note,  at  a  par- 
ticular place,  unnecessary  as  against  drawer;  Cox  v.  National  Bank,  100  U.  S. 
715,  25  L.  Ed.  742,  demand  at  place  of  payment  binds  indorser  of  bill,  al- 
though acceptors  reside  in  different  place;  Brown  v.  Noyes,  2  Wood.  &  M. 
84,  Fed.  Cas.  2023,  where  notes  were  payable  at  bank,  collecting  cases 
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and  holding  maker  bound  although  there  was  no  presentment;  Irvine  ▼. 
Withers,  1  Stew.  242,  no  special  demand  being  made  at  place  of  payment, 
defect,  if  any,  is  cured  by  verdict;  Woodcock  v.  Campbell,  2  Port.  460,  not 
necessary  to  demand  payment  of  bond  at  bank  specified,  in  order  to  charge 
assignor,  upon  contract  of  indorsement  made  prior  to  passage  of  act 
subjecting  bonds  to  law-merchant;  Roberts  v.  Mason,  1  Ala.  375,  ^lace  of 
presentment  having  ceased  to  exist,  indorsee  of  promissory  note  is  not 
bonnd  to  call  ux>on  makers  for  payment  in  order  to  hold  indorsers;  Bond 
V.  Storrs,  13  Conn.  416,  holding  maker  of  note  bound,  although  there  was 
no  evidence  of  presentment  at  time  and  place  set  forth;- Allen  v.  Smith, 
4  Harr.  237,  formal  demand  upon  bank  where  note  is  payable,  unnecessary 
as  against  maker;  Butterfield  v.  Kinzie,  1  Scam.  446,  30  Am.  Dec.  667, 
following  rule;  Wood  &  Co.  v.  Trust  Co.,  41  111.  270,  maker  of  note  |Lot 
discharged  by  presentment  at  bank,  which  soon  after,  failed,  there  being 
no  payment  of  note  by  bank ;  Springfield  v.  Hickox,  2  Gikn.  250,  applying 
rule  to  order  drawn  by  mayor  on  city  treasurer;  Gaines  v.  Manning,  2 
G.  Greene,  253,  extending  rule  to  notes  or  contracts  payable  in  specific  arti- 
cles; Wright  V.  Sewall,  9  Rob.  (La.)  129,  maker  liable  on  note  although  no 
deniand  made  at  place  of  payment;  Bacon  v.  Dyer,  12  Me.  22,  holding 
maker  of  note  liable,  and  averment  of  demand  unnecessary;  Bowie  v. 
Dnvall,  1  Gill  &  J.  182,  averment  of  demand  of  payment  unnecessary, 
where  note  was  payable  at  house  of  payee  and  plaintiff;  Glasgow  v.  Pratte, 
8  Mo.  338,  40  Am.  Dec.  144,  acquiescence  of  indorser  in  extension  of  time 
for  payment  of  note,  not  sufficient  to  bind  him,  indorsee  failing  to  present 
note  at  place  of  payment;  Henshaw  v.  Insurance  Co.,  9  Mo.  339  (335), 
no  demand  necessary  upon  note  payable  in  currency  taken  in  at  certain 
office  upon  certain  day;  Clough  v.  Holden,  115  Mo.  344,  37  Am.  St.  Rep. 
897,  21  S.  W.  1073,  presentment  at  place  of  payment  sufficient,  although 
not  presented  to  maker;  Weed  v.  Van  Houten,  9  N.  J.  L.  191,  17  Am.  Dec. 
470,  averment  of  presentment  at  particular  place  unnecessary  to  bind 
maker;  Parker  v.  Stroud,  98  N.  Y.  384,  50  Am.  Rep.  686,  in  note  payable 
on  demand,  a  demand  by  letter  is  insufficient  and  statute  of  limitations 
runs  in  favor  of  indorser,  from  time  of  personal  demand,  only;  Eastman 
V.  Potter,  4  Vt.  315,  24  Am.  Dec.  609^  where  indorsee  demanded  payment 
of  maker  at  the  time  and  place  designated,  without  having  the  note  with 
him,  the  indorser  was  released  from  liability,  upon  refusal  of  payment; 
Terbell  v.  Downer,  27  Vt.  512,  65  Am.  Dec.  214,  demand  at  place  of  pay- 
ment unnecessary  to  bind  acceptor  of  bill  of  exchange,  collecting  authori- 
ties; Bank  v.  Railway  Co.,  45  Wis.  177,  where  contract  is  payable  at  a 
eertain  place,  it  is  not  necessary  for  plaintiff  to  make  a  demand  at  the 
place  named. 

Distingoished  in  Harker  v.  Anderson,  21  Wend.  386,  holding  action  does 
not  lie  on  a  bank  check,  against  ihe  drawer,  until  after  notice  of  present- 
ment and  nonpayment;  Apperson  v.  Bynum,  5  Cold.  348,  where  indorsee 
fomid  place  of  payment  closed,  he  was  excused  from  making  further 
deniand,  to  charge  the  indorser;  Smith  v.  Woods,  4  Vt.  404,  where  notes 
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were  paid  to  holder's  agent  at  time  and  place  specified,  and  agent  refused 
to  turn  money  over  to  principal,  action  must  be  for  an  accounting  and  not 
on  notes;  Broun  v.  Hull,  33  Ghratt.  28,  indorsement  after  maturity  is 
assignment  merely. 

If  ^ank  where  note  is  payable  is  holder,  and  maker  has  no  funds  there, 
demand  is  unnecessary  to  hind  indorsers. 

Approved  in  Hallowell  v.  Curry,  41  Pa.  St.  325,  holding  demand  suffi- 
cient, note  being  deposited  for  collection  in  of^ce  of  payment,  at  which 
maker  had  no  funds  at  note's  maturity;  Bank  v.  Flagg,  1  Hill  (S.  C), 
180,  the  holder  being  bank  of  pa3mient,  indorser  was  bound  without  proof 
of  formal  demand. 

\   Application  of  deposit  by  bank  to  depositor's  debt.    Note,  23  Am. 
Rep.  52. 

A  demurrer  to  evidence  admits  every  fact  which  *the  jury  may  reasonably 
Infer  from  the  evidence. 

Approved  in  Killey  v.  Strouse,  116  Ga.  886,  43  S.  E.  206,  holding  when 
petition  is  so  defective  that  there  can  be  no  recovery  thereon,  an  oral 
motion  to  dismiss  may  be  made  at  any  time;  Reeves  y.  Jackson,  113  Ga. 
184,  38  S.  E.  315,  holding  under  evidence  of  this  case,  motion  for  nonsuit 
should  have  been  denied;  Cameron  v.  G.  N.  Ry.  Co.,  8  N.  D.  130,  77  N.  W. 
1018,  holding  a  question  for  jury  whether  employers  furnished  reasonably 
safe  and  adequate  machinery  and  appliances,  and  whether  employee  was 
in  the  exercise  of  due  care;  State  v.  Mankin,  68  W.  Va.  774,  70  S.  E.  765, 
after  defendants'  demurrer  to  evidence  sustained,  defendant  cannot  cross- 
assign  as  error  upon  plaintiff's  writ  of  error  that  demurrer  to  declaration 
was  overruled;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co., 
2^8  U.  S.  414,  Ann.  Gas.  1914D,  1029,  57  L.  Ed.  900,  33  Sup.  Ct.  523, 
majority  holding  Circuit  Court  of  Appeals  cannot  set  aside  verdict  for 
plaintiff  by  directing  verdict  for  defendant,  but  must  grant  new  trial; 
Pleasants  v.  Fant,  22  Wall..  121,  22  L.  Ed.  783,  wherfe  court  instructed 
jury  that  there  was  no  evidence  to  prove  partnership;  Van  Stone  v.  Still- 
well  etc.  Co.,  142  U.  S.  134,  35  L.  Ed.  963,  12  Sup.  Ct.  183,  sustaining  court 
in  overruling  general  demurrer  to  evidence,  there  being  some  evidence 
supporting  plaintiff's  contention;  Johnson  v.  United  States,  5  Mason,  436, 
Fed,  Cas.  7419,  following  rule;  Dearing  v.  Smith,  4  Ala.  437,  upon  de- 
murrer to  evidence,  jury  was  permitted  to  infer  a  fact  from,  evidence 
showing  its  probability;  McLean  v.  Life  Assur..  Soc,  100  Ind.  135,  objec- 
tions to  pleadings  not  waived  by  demurrer  to  evidence;  State  v.  Soper, 
16  Me.  297,  33  Am.  Dec.  667,  sustaining  plaintiff's  refusal  to  join  in  gen- 
eral demurrer,  there  being  a  matter  of  fact  in  controversy;  Boland  v. 
Railroad  Co.,  36  Mo.  491,  instructipn,  that  upon  the  evidence,  plaintifib 
could  not  recover,  is  in  the  nature  of  a  demurrer  to  the  evidence;  Linkous 
V.  Hale,  27  Gratt.  671,  upon  demurrer  to  evidence,  the  court  must  make 
the  same  inference  as  jury  would  have  been  warranted  in  making;  Booth 
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V.  Cotton,  13  Tex.  362,  plaintijQ!  need  pot  join  in  demurrer  where  facts 
are  disputed;  Fowle  v.  Common  Council,  IX  Wheat.  324,  6  L.  Ed.  486, 
reversing  judgment  founded  upon  defective  demurrer;  Pino  v.  Hatch,  1 
N.  M.  131,  reversing  judgment  u,pon  demurrer  where  the  facts  were  in 
dispute ;  Chaves  v.  Chaves,  3  N.  M.  219,  5  Pac*  332,  where  jury  did  not 
find  facts  wairanted  by  the  evidence;  Miller  v.  B.  0.  R.  R.  Co^  17  Fed. 
Cas.  305,  in  definition  of  demurrer  to  evidence;  Cameron  v.  Great  Northern 
Ry.  (N.  D.),  77  N.  W.  1018,  holding  motion  to  dismiss  has  same  effect. 
Distinguished  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  390,  Ann. 
Gas.  1914D,  1029,  57  L.  Ed.  891,  33  Sup.  Ct.  623,  Circuit  Court  of  Appeals 
cannot  set  aside  ve^jdict  for  plaintiff  by. directing  verdict  for  defendant," 
but  must  grant  new  trial;  Pickel  v.  Isgrigg,  10  Diss.  233,  237,  6  Fed.  679, 
holding  it  exclusive  province  of  jury  to  weigh  the  evidence;  Copeland 
V.  Insurance  Co.^  22  Pick.  140,  where  plaintiffs  joined  in  demurrer  to  evi- 
dence, there  still  being  a  dispute  of.  fact  at  issue,  demurrer  was  irregular; 
Pino  V.  Hatch,  1  N.  M.  132,  reversing  judgment  upon  demurrer  to  evi- 
dence, it  appearing  that  the  facts  in  question  were  disputed;  Insurance 
Co.  V.  Wilson,  29  W.  Va.  558,  561,  2  S.  E.  904,  where  protest  states  that 
notice  was  addressed  to  the  indoi:sers  at  a.  certain  place,,  the  court  will 
not  infer  that  such  place  was  residence  of  indorser. 

In  absence  of  evidence  to  contrary,  it  will  be  presumed  that  notary  made 
proper  presentmez^  and  gave  proper  notice  of  dishonor. 

Approved  in  Legg  v.  Vinal,  165  Mass.  557,  43  N.  E,  519,  holding  pre- 
sentment sufficient  where  note  was  not  shown  to  maker,  he  making  no 
demand  that  it  be  exhibited;  People's  Bank  v.  Scalzo,  127  Mo..  187,  29 
S.  W.  1038,  inferring  receipt,  by  indorser,  of  notice  mailed  to  his  addre^. 

Protest  as  evidence.    Note,  96  Am.  Dec  610. 

11  Wheat.  184-191,  6  Ii.  Ed.  4^8,  UNITED  STATES  VT  VAUZANDT. 

liaw  requiring  government  officers  to  make  settlements  at  certain  periods  is 
directory,  and  forms  no  part  of  contract  with  sureties. 

Approved  in  Lake  Co.  v.  Neilon,  44  Or.  20,  74  Pac.  214,  failure  of  tax 
collector  to  turn  over  collections  to  treasurer  as  required  by  law  does  not 
raise  presumption  of  conversion;  Bank  of  United  St^es  v.  Dandridge,  12 
Wheat.  81,  89,  6  L.  Ed.  558,  561,  holding  directory  a  provision  in  by-laws 
requiring  cashier's  bond  to  be  accepted  as  "satisfactory,"  and  sureties 
bound,  though  there  was  no  record  of  such  approval;  United  States  v. 
Cutter,  2  Curt.  625,  Fed.  Cas.  14,911,  sureties  liable  upon  defalcation  of 
navy  agent,  who  was  not  specially  directed  by  the  President  to  pay  out  the 
money,  as  required  by  law;  Postmaster-general  v.  Reeder,  4  Wash.  680, 
Fed.  Cas.  11,311,  omission  to  commence  suits  against  defaulting  post- 
master within  the  prescribed  time  does  not  release  sureties;  Postmaster- 
general  V.  Hunger,  2  Paine,  197,  Fed.  Cas.  11,309,  neglect  of  postmaster-, 
general  to  remove  defaulting  postmaster,  as  required  by  statute,  does  not 
release  sureties;  Woolridge  v.  McKenna,  8  Fed.  662,  provision  requiring 
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filing  of  transcript  of  record  of  State  court  upon  certain  day  not  condition 
precedent  to  jurisdiction,  but  directory  as  mode  of  practice;  Meads  v. 
United  States,  81  Fed.  688,  a  rule  of  land  office  regulating  receipt  of 
mobeys  is  directory  to  officer,  and  sureties  are  liable  for  misappropriation 
of  money  received  in  violation  of  rule;  Pickering  v.  Day,  3  Houst.  532, 
95  Am.  Dec.  305,  2  Del.  Ch.  378,  the  giving  of  a  bond  by  revenue  collector 
not  a  condition  precedent  to  his  authority,  but  directory  to  proper  officer 
of  treasury  department;  Bond  v.  Bank,  2  Qa.  108,  regulations  in  bank 
charter  limiting  loans  are  directory,  and  are  no  defense  in  action  for  loan 
contrary  to  regulations;  Stem  v.  People,  102  111.  560,  failure  of  county 
board  to  remove  defaulting  treasurer  no  defense  in  action  against  sureties ; 
Kindle  v.  State,  7  Blackf.  589,  laws  regulating  time  of  settlement  for 
county  treasurers  is  directory,  and  no.  part  of  surety's  contract;  Boone  Co. 
v.  Jones,  54  Iowa,  703,  2  N.  W.  960,  failure  of  supervisors  to  indorEfe  their 
approval  upon  a  bond  does  not  affect  its  validity,  statute  being  directory; 
State  V.  Hayes,  7  La.  Ann.  121,  constitutional  provision  that  tax  collector 
is  not  eligible  to  any  office  until  he  obtains  discharge  is  directory,  and 
sureties  of  one  holdiiig  office  contrary  thereto  are  liable;  State  v.  Dunn, 
11  La.  Ann.  551,  statute  whereby  auditor  might  require  district  attorney 
to  proceed  gainst  sheriff  for  former  default  directory  merely;  Young  v. 
State,  7  Gill  &  J.  263,  failure  to  attest  sheriff's  bond,  as  required  by  stat- 
ute, does  not  invalidate  it  so  as  to  release  sureties;  Milbum  v.  State, 
1  Md.  19,  statute  requiring  bonds  to  be  approved  by  commissioners  is  a 
duty  imposed  upon  them,  but  not  part  of  sureties'  contract;  Detroit  v. 
Webber,  26  Mich.  290,  ordinance  requiring  monthly  examination  of  treas- 
urer's accounts  is  for  protection  of  city  and  not  of  sureties;  Green  v. 
Brandon,  Walk.  (Miss.)  372,  act  of  legislature  extending  time  for  a  tax 
collector  to  make  returns  does  not  release  his  sureties;  State  v.  Atherton, 
40  Mo.  217,  failure  of  bank  officials  to  comply  with  by-laws  requiring 
examinations  of  its  affairs  does  not  discharge  sureties  of  embezzling  teller; 
Converse'  v.  Porter,  45  N.  H.  399,  neglect  of  clerk  to  record  doings  of 
selectmen  in  accordance  with  statute  does  not  affect  validity  of  their 
actions;  Canal  v.  Van  Vorst,  21  N.  J.  L.  117,  holding  sureties  liable  when 
by-laws  of  company  requiring  periodical  examination  of  cashier's  accounts 
were  not  complied  with ;  Church  v.  Vedder,  14  Wend.  171,  by-laws  of  cor- 
poration requiring  treasurer  to  account  at  stated  periods  mere  private 
regulation,  and  neglect  to  enforce  it  no  defense  for  sureties ;  In  re  M.  &  H. 
R.  R.  Co.,  19  Wend.  143,  election  of  directors  will  not  be  set  aside  because 
inspectors  were  not  sworn  in  the  form  prescribed  by  statute;  Mayor  v. 
Blache,  6  La.  517,  sureties  on  new  bond  not  released  because  of  failure 
of  council  to  call  treasurer  to  account  for  defalcations  of  preceding  term; 
Looney  v.  Hughes,  26  N.  Y.  519,  522,  sustaining  action  against  sureties, 
treasurer  failing  to  issue  warrant  against  delinquent  within  required  time; 
Village  V.  King,  116  N.  Y.  362,  22  N.  E.  561,  extension  of  time  for  tax 
collector  to  return  warrant  does  not  release  his  sureties;  Railway  Co.  v. 
Shaeffer,  59  Pa.  St.  357,  failure  of  corporation  to  enforce  rule  requiring 
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r^olar  statements  from  cashier  does  not  release  his  sureties;  Common- 
wealth V.  Holmes,  25  Gratt.  775,  776,  extension  of  time  allowed  by  law 
for  collector  to  account  does  not  affect  liability  of  sureties ;  Railroad  Co. 
v.  Kasey,  30  Gratt.  229,  where  corporation  failed  to  enforce  rule  for 
settlement  against  general  agent,  authorities  collected;  Crown  v.  Common- 
wealth, 84  Va.  287,  10  Am.  St.  Rep.  842,  4  S.  E.  724,  failure  of  county 
treasurer  to  account,  as  required  by  law,  does  not  release  his  sureties; 
State  V.  Hill,  17  W.  Va.  463,  sheriff's  bond  not  vitiated  by  failure  to  add 
condition  required  by  statute;  Bethune  v.  Dozier,  10  Ga.  239,  holding 
surety  not  bound  outside  of  his  contract;  United  States  v.  Potter,  27  Fed. 
Cas.  603,  statute  authorizing  salary  of  an  officer  to  be  held  in  arrears 
forms  no  part  of  contract  with  sureties. 

Distinguished  in  Boon  Co.  v.  Railroad  Co.,  139  U.  S.  693,  35  L.  Ed.  323, 
11  Sup.  Ct.  690,  holding  doctrine  does  not  extend  to  municipal  corpora- 
tion where  county  officers  consented  to  release  of  railroad  company  from 
payment  of  taxes;  United  States  v.  De  Visser,  10  Fed.  648,  as  to  ware- 
house bonds,  holding  statutes  modifying  the  ordinary  rights  of  sureties 
must  be  regarded  as  part  of  the  contract  of  suretyship;  State  y.  Roberts, 
68  Mo.  237,  SO  Am.  Bep.  791,  act  of  legislature  extending  time  for  settle- 
ment of  county  collectors  releases  sureties  upon  bonds  executed  before 
the  change. 

Release  of  sureties  on  official  bond  by  legislative  extension  of  time. 
Note,  45  Am.  Rep.  408. 

Laches  is  not  impntabM  to  goyemment,  and  It  is  not  responsible  for  the 
ladies  of  its  offloers. 

Approved  in  United.  States  v.  Beebe,  180  U.  S.  354,  45  L.  Ed.  570,  21 
Sup.  Ct.  375,  holding  laches  in  not  attacking  compromise  judgment  in 
favor  of  government  is  not  shown  where  judgment  was  entered  five  years 
before  motion  to  set  it  aside  was  made,  and  this  was  done  because  no  one 
having  authority  to  act  knew  of  the  facts;  United  States  v.  Sisk,  176 
Fed.  888,  100  C.  C.  A.  355,  United  States  not  responsible  for  negligence 
of  internal  revenue  officer  by  reason  of  which  spirits  seized  for  nonpay- 
ment of  tax  are  lost ;  United  States  v.  Campbell,  170  Fed.  319,  95  C.  C.  A. 
114,  right  of  United  States  to  recover  on  bond  of  defaulting  officer  not 
defeated  by  laches  of  its  other  officers  permitting  puch  officer  to  remain 
in  office  after  knowledge  of  defalcation;  United  States  v.  Noojim,  155 
Fed.  379,  right  of  United  States  not  barred  by  laches  of  its  officers  in 
failing  to  have  execution  issued  on  judgment  on  appearance  bond  for 
more  than  ten  years;  Pond  v.  United  States,  111  Fed.  996,  holding  failure 
of  officers  of  treasury  department  to  give  notice  to  surety  company  imme- 
diately upon  defalcation  of  collector  of  internal  revenue  is  no  defense 
to  surety,  because  failure  to  give  immediate  notice  will  not  discharge  surety 
(25  Stat.  387),  and  because  government  is  not  liable  for  laches  of  officers; 
Stoeckle  v.  Lewis,  8  Del.  Ch.  165,  170,  38  Atl.  1062,  1063,  1064,  1066, 
failure  of  levy  court  to  remove  defaulting  tax  collector  before  he  collects 
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other. taxes  does  not  release  sureties  on  his  bond;  State  v.  Jahraus,  117  La. 
289,  116  Am.  St.  Rep.  208»  41  South.  557,  in  action  by  State  against  tax 
collector  for  failure  to  account  for  taxes,  fact  that  auditor  and  district 
attorney  delayed  in  demanding  settlement  .does  not  estop  State ;  Chippewa 
SupiBrvisors  v.  Bennett,  185  Mich.  565,  153  N.  W.  814,  in  suit  by  county 
against  county  treasurer  for  accepting  worthless  checks  as  cash,  delay 
in  bringing  suit  until  limitations  run  against  checks  does  not  estop  plain- 
tiff from  recovery ;  Myers  v.  Miller,  45  W.  Va.  616,  31  S.  E.  983,  holding 
sureties  on  official  bond  of  sheriff  upon  making  ,good  default  will  become 
subrogated  to  position  of  State  in  respect  to  securities  and  priorities  for 
purpose  of  reimbursement;  United  States  v.  NichoU,  12  Wheat.  509, 
6  L.  Ed.  710,  holding  sureties  responsible  for  moneys  retained  by  their 
principal  after  the  termination  of  his  office;  Dox  v.  Postmaster-general, 
1  Pet.  325,  7  L.  Ed.  163,  sureties  not  dischai^ed  by  failure  of  postmaster- 
general  to  commence  suit  against  defaulting  pastmaster  within  the  time 
prescribed  by  law;  United  States  v.  Boyd,  15  Pet.  208,  10  L.  Ed.  713, 
sureties  not  discharged  by  failure  of  treasury  department  to  enforce 
regulations  for  the  pa3maent  of  money  received,  against  defaulting  receiver ; 
Jones  V.  United  States,  18  Wall.  663,  21  L.  Ed.  868,  sureties  of  defaulting 
postmaster  liable,  although  postmaster  was  permitted  to  remain  in  office 
after  notice  of  defalcation;  Hart  v.  United  States,  95  U.  S.  318,  24  L.  Ed. 
480,  sureties  liable  on  distiller 'i?  bond,  where  revenue  collector  permitted 
liquor  to  be  removed  without  pa3anent  of  tax,  contrary  to  law;  Mintum 
V.  United  States,  106^  U.  S.  444,  445,  27  L.  Ed.  210,  211,  1  Sup.  Ct.  408, 
409,  obligors  liable  on  bond  for  payment  of  duties,  where  custom  officials 
neglected  to  collect  the  same,  upon  withdrawal  of  goods;  United  States  v. 
Buchanan,  8  How.  106,  12  L.  Ed.  1006,  holding  losses  sustained  by  purser 
in  consequence  of  commodore's  order,  no  setoff  in  suit  upon  purser's  bond; 
United  States  v.  MiUtary  Road  Co.,  140  U.  S.  632,  35  L.  Ed.  671,  11  Sup. 
Ct.  998,  d6fense  of  laches  cannot  be  set  up  to  defeat  title  of  United  States 
to  lands  granted  upon  conditions  not  fulfilled  by  grantees;  German  Bank 
v.  United  States^  148  U.  S.  579,  37  L.  Ed.  569,  13  Sup.  Ct.  705,  govern- 
ment.not  liable  for  registered  bonds,  canceled  without  authority  of  law, 
by  the  register, of  the  treasury;  Raymond  v.  United  States,  14  Blatchf.  52, 
Fed.  Cas.  11,596,  alleged  negligence  upon  the  part  of  government  officials 
no  bar  to  recovery  upon  a  paymaster's  bond;  United  States  v.  City  of 
Alexandria,  19  Fed.  611,  4  Hughes,  549,  government  can  enforce  agree* 
ment  to  deliver  stock,  although  the  Secretary  of  Treasury  was  negligent 
in  making  demand;  United  States. v.  Adams,  54  Fed.  116,  failure  to  present 
claim  against  estate  of  United  States  marshal  no  defense  to  action  against 
sureties,  authorities  collected;  Woodruff  v.  Berry,  40  Ark.  260,  State  not 
bound  by.  contract  made  by  her  officers  contrary  to  statute;  Pickering  v. 
Day,  3  Houst.  536,  95  Am.  Dec  308,  failure  of  treasury,  official  to  dischai^ 
defaulting  collector,  if  negligent,  does  not  bar  actio4  against  sureties; 
State  v.  Smith,  16  Fla.  188,  State  entitled  to  recover  from  collector's 
sureties,  even  though  the  Governor  had  failed  to  remove  him  from  office 
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upon  learning  of  his  breach;  Bass  v.  S^ate,  34  La.  Ann.  502,  a  citizen 
has  no  recourse  against  State  for  damage  sustained  by  levee  improperly 
constructed  by  State  board;  Newark  v.  Stout,  52  N.  J.  L.  49,  18  Atl.  948, 
failure  of  council  to  examine  into  conduct  of  treasurer  no  defense  to 
action  against  sureties;  Seymour  v.  Van  Slyck,  8  Wend.  422,  neglect 
of  an  official,  receiving  note  as  collateral  security  for  debt  due  the  State, 
to  perform  duties  incident  to  thus  receiving  note,  is  no  defense  for  debtor; 
Supervisors  v.  Otis,  62  N.  T.  95,  sureties  upon  bond  of  county  treasurer, 
not  released  by  official  neglect  of  supervisors  in  examining  accounts ;  Com- 
monwealth V.  Baldwin,  1  Watts,  55,  26  Am.  Dec.  34,  judgment  lien  of 
favor  of  the  commonwealth  not  lost  by  failure  to  enforce  within  time 
allowed  by  statute;  Commonwealth  v.  Brice,  22  Pa.  St.  214,  60  Am.  Dec  80, 
sheriff 's  sureties  not  discharged  by  commissioners'  neglect  to  retain  money 
paid  to  sheriff;  Hoge  v.  Brookover,  28  W.  Va.  310,  in  discussion  as  to 
whether  failure  to  docket  judgment  lien  will  affect  judgment  in  favor  of 
State;  Jackson  v.  Simon  ton,  4  Cr.  C.  C.  261,  Fed.  Cas.  7147,  arguendo; 
United  States  v.  Hosmer,  26  Fed.  Cas.  377,  government  security  cannot  be 
destroyed  by  the  laches  of  its  officers;  United  States  v.  Mintum,  26 
Fed.  Cas.  1273,  sureties  liable  on  bond  for  goods  released  from  warehouse 
before  duties  were  paid  in  full;  United  States  v.  Wright,  28  Fed.  Cas. 
794,  forbearance,  on  the  part  of  the  government,  does  not  discharge  sureties 
of  defaulting  postmaster;  Myers  v.  Miller  (W.  Va.),  31  S.  E.  983,  arguendo. 
Distinguished  in  McHaney  v.  Crab  tree,  6  T.  B.  Mon.  107,  dictum  to 
the  effect  that  in  equity  a  surety  will  be  released  when  his  risk  is  in- 
creased without  his -consent;  Hayden  v.  Agent  etc.,  1  Sand.  Ch.  198,  neg- 
lect of  State  prison  agent  to  enforce  levy  on  an  exefution,  satisfied  his 
judgment  as  to  a  junior  lien  on  real  estate;  United  States  v.  Sowers,  27 
Fed.  Cas.  1277,  decision  of  collector  of  the  port,  upon  **rate  and  amount 
of  duties, '^  final  unless  an  appeal  is  taken  to  Secretary  of  Treasury  within 
ten  days. 

On  the  estoppel   of  a  county  or  municipal  corporation   to   contest 
illegal  claims  or  expenditures.    Note,  137  Am.  St.  Rep.  363. 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omission 
of  other  officer.    Note,  2  Ann.  Gas.  170. 

Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to  notify 
surety  pX  delinquency  of  employee.    Note,  11  Ann.  Cas.  1035. 

Snretiefl  are  not  liable  for  the  acts  of  tlieir  principal  after  the  termination 
of  bia_offlce. 

Approved  in  Board  of  County  Commrs.  v.  Dickey,  86  Minn.  342,  90 
N.  W.  780,  holding  county  was  not  estoppel  from  recovering  from  clerk 
of  District  Court  fees  collected  by  him  for  statements  furnished  commercial 
agencies,  although  he 'Was  acting  on  advice  of  district  attorney  atid  county 
commissioners  acqtiiesced;  .Wells,  Fargo  &  Co^s.  Express  v.  Walker,  9 
N.  M.  189,  50  Pac.  360,  holding  surety  on  note  given  for  money  embezzled 
when  the  embezzlement  was  unknown  to  the  surety  :but  was  known  to 
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plaintiff  cannot  be  held  liable;  Bank  v.  Barrington;  2  Penr.  ft  W.  44, 
holding  office  of  cashier  terminated  by  forfeiture  of  charter,  and  original 
sureties  not  bound  by  acts  committed  after  revival  of  charter. 

Miscellaneous.  Cited  in  Wells-Fargo  etc.  v.  Walker  (N.  M.),  50  Pac 
360,  as  to  when  sureties  are  bound  for  an  agent's  wrongful  acts. 

11  Wlieat.  192-199,  6  lu  Ed.  452,  OTIS  y.  WALTER. 
Not  cited. 

13  Wheat.  199-215,  6  Ik  Ed.  454,  HINDE'S  LESSEE  y.  LONaWOETH. 

Oertiflcate  of  acknowledgment  is  insui&clent  to  prove  execution  of  deed 
unless  it  shows  with  reasonable  certainty  that  the  acknowledgment  properly 
made. 

Cited  hi  Jacoway  v.  Gault,  20  Ark.  194,  73  Am.  Dec.  496,  holding  cer- 
tificate invalid  where  important  statutory  words  were  omitted;  Edwards 
V.  Thorn,  25  Fla.  255,  5  South.  713,  proof  by  subscribing  witness  that  he 
saw  mortgagor  sign  and  acknowledge  instrument,  not  sufficient  proof  of 
execution;  Den  v.  Geiger,  9  N.  J.  L.  231,  certificate  sufficient,  the  require- 
ments of  the  statute  being  substantially  complied  with. 

In  examining  admissibility  of  testimony,  party  excepting  is  to  be  confined 
to  specific  objection  taken  at  trial. 

Approved  in  Carmody  v.  Capital  Traction,  43  App.  (D.  C.)  251,  excep- 
tion failing  to  point  out  portion  of  instruction  objected  to  insufficient; 
Burton  v.  Driggs,  20  Wall.  133,  22  L.  Ed.  301,  holding  objection  to  copy 
of  deposition  ^'that  it  was  not  the  original"  too  indefinite  to  let  in  argu- 
ment that  witness  was  alive,  and  secondary  evidence  inadmissible;  Van 
Gunden  v.  V.  A.  I.  Co.,  52  Fed.  840,  8  U.  S.  App.  229,  criticising  counsel 
for  failure  to  observe  rule  of  court  in  accordance  with  this  practice;  Rush 
V.  French,  1  Ariz.  Ter.  126,  holding  general  objection  that  testimony 
offered  is  inadmissible  without  specifying  grounds  does  not  raise  an  issue; 
Board  of  Education  v.  Keenan,  55  Cal.  645,  where  a  part  of  a  mass  of 
complex  evidence  was  admissible,  it  was  erroi^  to  exclude  whole;  Doane  v. 
Cummins,  11  Conn.  159,  the  court  would  not  presume  that  certain  book 
entries  were  made  without  defendant's  authority,  there  being  no  objec- 
tion to  that  effect;  Gale  v.  Shillock,  4  Dak.  194,  29  N.  W.  666,  where 
record  of  an  instrument  offered  in  evidence  did  not  show  notarial  seal, 
an  objection  cannot  be  raised  in  appellate  court;  Jamison  v.  Bagot,  106 
Mo.  256,  16  S.  W.  701jf  evidence  admitted  in  another  trial  for  same  pur- 
pose, parties  cannot  urge  a  specific  objection  against  it;  Allen  v.  Smith, 

12  N.  J.  L.  168,  refusing  to  examine  exception  to  declaration  not  raised 
at  trial ;  Oliver  v.  Phelps,  20  N.  J.  L.  183,  general  exceptions  not  considered, 
authorities  collected  and  reviewed;  Fowler  v.  Stonum,  6  Tex.  74,  no  objec- 
tion having  been  taken  to  admission  of  verdict  without  the  judgment, 
there  was  no  error;  Norton  v.  Mitchell,  13  Tex.  51,  where  objection  made 
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to  admission  of  a  docmnenty  without  stating  any  grounds,  court  inferred 
that  no  objection  had  been  taken;  McNulty  v.  Batty,  2  Pinn.  59,  refusing 
to  permit  specific  objections  to  the  admission  of  a  document  objected  to 
in  general  terms  below;  dissenting  opinion  in  Harrison  v.  Nixon,  9  Pet. 
535,  9  L.  Ed.  220,  objecting  to  remanding  bill  to  Circuit  Court  for  amend- 
ment, no  objection  having  been  made  to  omission;  dissenting  opinion  in 
Coles  V.  Kelsey,  2  Tex.  562,  declaring  judgment  should  not  have  been 
reversed  because  of  insufficient  petition  to  which  there  was  no  objection 
below;  State  v.  Hope,  100  Mo.  355,  8  L.  R.  A.  612,  13  S.  W.  492,  no  error 
in  overruling  general  objection;  Den  v.  Geiger,  9  N.  J.  L.  238,  objection 
to  verdict  on  the  ground  that  illegal  evidence  had  been  admitted. 

Distinguished  in  S.  C.  D.  R.  R.  Co.  v.  Murray,  3  N.  M.  419,  9  Pac.  373, 
where  objection  was  made  to  evidence  at  a  later  stage  in  the  proceedings, 
after  it  had  been  submitted  to  the  jury. 

Jadgments   against   a  grantor   are   admissible  to  Impeach  a   deed  as 
fnndiUent. 

Approved  in  Johnston  v.  Gill,  27  Gratt.  597,  where  a  voluntary  deed  to 
wife  of  grantor  was  attacked  for  fraud. 

Wldle  judgment  la  not  evidence  of  Indebtedness  earlier  than  date  thereof, 
indebtedness  may  be  shown  by  accounts  upon  which  judgment  founded. 

Approved  in  Hickox  v.  Elliott,  11  Sawy.  645,  27  Fed.  844,  holding  pro- 
ceedings, prior  to  conveyance  of  property  by  creditor,  competent  evidence 
to  prove  indebtedness;  Amett  v.  Coffey,  1  Colo.  App.  38,  27  Pac.  615, 
where  fact  that  a  debt  existed  prior  to  judgment  was  established  by  the 
pleadings;  Jamison  v.  Bagot,  106  Mo.  255,  16  S.  W.  701,  arguendo. 

Distinguished  in  Eggleston  v.  Sheldon,  85  Wash.  431,  434,  148  Pac.  578, 
579,  complaint,  answer  and  findings  upon  which  judgment  was  based  not 
competent  evidence  against  bona  fide  grantee  of  judgment  debtor. 

Parol  evidence  as  to  consideration  of  deed.    Note,  20  L.  R.  A.  110; 
14  E.  R.  G.  754. 

A  ▼oluntary  deed  may  be  declared  void  as  to  antecedent,  but  not  subse- 
qaent;  creditors  unless  made  with  fraudulent  Intent. 

Approved  in  Walter  v.  Lane,  1  McAr.  (D.  C.)  282,  voluntary  conveyance 
to  wife  by  husband  of  most  of  his  property  void  as  against  subsequent 
creditors,  there  being  intentional  fraud  on  part  of  grantor  in  creation  of 
future  debts;  Offutt  v.  King,  1  McAr.  (D.  C.)  317,  one  indebted  in  small 
amount  and  doii^  good  business  may  make  conveyance  to  wife  and  children 
which  cannot  be  impeached  for  want  of  consideration;  Columbia  Nat.  Bank 
y.  Baldwin,  64  Neb.  747,  90  N.  W.  894,  895,  holding  where  deed  is  assailed 
by  third  parties  as  fraudulent,  grantee  may  show  by  parol  evidence  real 
eonsideration;  Bfeld  v.  De  Baca,  13  N.  M.  39,  79  Pac.  725,  in  absence  of 
actual  fraud,  wife's  total  rights  in  property  is  sufficient  consideration  to 
support  deed  from  husband  as  against  antecedent  creditors;  Eggleston  v. 
Sheldon,  85  Wash.  432,  148  Pac.  578,  pleadings  in  suit  in  which  judgment 
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rendered  not  competent  evidence  of  indebtedness  to  establish  rights  of 
subsequent  creditors ,  Parish  v.  Murphee,  13  How.  100, 14  L.  Ed.  68,  setting 
aside  settlement  upon  wife  and  children,  by  one  heavily  indebted  at  the 
time;  Humes  v.  Scruggs,  94  U.  S.  28,  24  L.  Ed.  69^  setting  a^de  deed 
to  wife,  gi^ntor  being  in  state  of  bankruptcy;  Sedgwick  v.  Place,  6  Ben. 
186,  5»  Bank.  Reg.  168,  Fed.  Cas.  12,620,  holding  valid,  as  against  sub- 
sequent creditors,  conveyance  for  benefit  of  wife,  husband  being  solvent, 
and  without  fraudulent  intent ;  In  re  Rainsf ord,  5  Bank.  Reg.  383,  20  Fed. 
Cas.  189,  conveyance  to  relative  for  nominal  consideration,  by  one  heavily 
indebted,  invalid,  and  debtor's  discharge  in  bankruptcy  annulled;  Smith 
V.  Kehr,  2  Dill.  69,  Fed.  Cas.  13,071,  7  Bank.  Reg.  104,  setting  aside 
deed  of  trust  in  fraud  of  creditors  for  benefit  of  wife,  and  admitting  sub- 
sequent creditors ;  Cato  v.  Easley,  2  Stew.  221,  netting  aside  as  fraudulent, 
voluntary  settlement  in  favor  of  children;  Bertrand  v.  Elder,  23  Ark.  500, 
502,  declaring  void  as  to  creditors,  a  deed  of  gift  by  a  person  largely  in- 
debted; Driggs  V.  Norwood,  50  Ark.  47,  7  Am.  St.  Rep.  81,  6  S.  W.  324, 
declaring  fraudulent  and  void  as  to  subsequent  creditors,  a  voluntary 
deed  made  by  an  insolvent,  there  being  other  circumstances  showing  fraud- 
ulent intent;  Benton  v.  Jones,  8  Conn.  191,  deed  of  a  person  without 
fraudulent  intent  for  benefit  of  creditors,  valid  against  a  subsequent  credi- 
tor ;  Converse  v.  Hartley,  31  Conn.  379,  a  deed  not  fraudulent  in  fact  valid 
as  to  subsequent  creditors;  Emerson  v.  Bemis,  69  III.  540,  holding  void,  as 
to  existing  creditors,  conveyance  of  embarrassed  debtor  to  his  wife;  Pat- 
terson V.  McKinney,  97  III.  47,  conVieyance  by  person,  while  in  embarrassed 
condition,  void,  but  his  conveyance  founded  upon  agreement  to  convey, 
while  perfectly  solvent,  valid  as  to  creditors;  O'Brien  v.  Coulter,  2  Blackf. 
424,  setting  aside  deed  to  children  made  with  intent  to  defraud  creditors; 
Alston  V.  Rowles,  13  Fla.  141,  voluntary  conveyance  to  wife  prima  facie 
evidence  of  fraud,  and  void  as  to  representativeis  of  deceased  partner,  as 
well  as  to  general  creditors;  Worthirigton  v.  Shipley,  5  Gill,  457,  a  volun- 
tary conveyance  of  negro  slaves  by  one  loaded  with  debts  void;  Henry  v. 
Fullerton,  13  Smedcs  &  M.  635,  a  voluntary  conveyance  in  fraud  of  sub- 
sequent creditors  void ;  Catchings  v.  Manlove,  39  Miss.  668,  voluntary 
assignment  of  chose  in  action  by  person  in  state  of  insolvency  is  void; 
Carlisle  v^  Rich,  8  N.  H.  48,  voluntary  deed  by  one  solvent,  but  liable  as 
surety  on  bond,  is  fraudulent;  Coolidge  v.  Melvin,  42  N.  H.  526,  a  convey- 
ance with  a  secret  trust  reserved  to  vendor,  fraudulent;  Carpenter  v.  Roe, 
10  N.  Y.  230,  voluntary  deed  of  trust  fraudulent,  grantor  being  heavily  in- 
debted and  engaged  in  x)erilous  speculation;  Brice  v.  Myers,  5  Ohio,  125, 
voluntary  conveyance  fraudulent,  the  property  being  necessary  to  secure 
creditor;  Crumbaugh  v.  Kuglei-,  2  Ohio  St  378,  379,  setting  aside  volun- 
tary conveyances  made  by  one  largely  indebted;  Phillips  v.  Wooster,  36 
N.  Y.  414,  sustaining  conveyance  procured  for  wife,  by  husband  not  in- 
debted, as  against  subsequent  creditors ;  Hunters  v.  Waite,  3  Gratt.  41,  64, 
voluntary  settlement  by  one  greatly  involved  void  as  to  existing  creditors; 
Johnston  v.  Zane,  11  Gratt.  558,  561,  voluntary  deed  for  benefit  of  grantor's 
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f&mily,  valid  as  to  subsequent  creditors,  in  absence  of  fraud;  Lochard 
Y.  Beckley,  10  *W.  Va.  103,  setting  aside  voluntary  conveyance  upon  proof 
of  actual  fraud;  Pike  v.  Miles,  23  Wis.  169,  99  Am.  Dec.  150,  sustaining^ 
as  against  subsequent  creditors,  voluntary  settlement  upon  wife,  the  same 
being  reasonable  and  without  fraudulent  intent;  Candee  v.  Lord,  2  N.  Y. 
276,  51  Am.  Dec.  297,  approving  generally  doctrine  that  fraudulent  judg- 
ment is  void  as  to  subsequent  creditors;  Cosby  v.  Ross,  3  J.  J.  Marsh.  290, 
20  Am.  Dec.  140,  deed  transferring  nothing  which  creditors  might  claim; 
Beverly  v.  Burke,  9  Ga.  447,  64  Am.  Dec.  356,  State  v.  Brette,  6  La.  Ann. 
662,  Malloney  v.  Horan,  49  N.  Y.  121,  10  Am.  Bep.  341,  arguendo. 

Distinguished  in  Clarke  v.  White,  12  Pet.  198,  9  L.  Ed.  1055,  sustaining 
deed  to  children,  as  against  creditors  who  made  a  composition  with  full 
knowledge  of  the  conveyance;  Barker  v.  Barker's  Assignee,  2  Wood,  90, 
Fed.  Cas.  986,  12  Bank.  Reg.  477,  holding  no  actual  fraud  in  deed  by  per- 
son in  easy  circumstances  to  son,  but  deed  set  aside  for  constructive  fraud, 
it  not  being  recorded  as  required  by  statute;  Clayton  v.  Brown,  17  Ga. 
220,  possession  by  husband  of  personal  property  conveyed  to  trustee  for 
benefit  of  wife  and  children,  no  evidence  of  fraud;  Peppo  v.  Carter,  11 
Mo.  544,  voluntary  conveyance  of  a  lot  by  parent  in  possession  of  much 
valuable  property  no  proof  of  fraud  against  subsequent  creditors. 

Conveyance  without  valuable  consicLeratlon  is  presumptive,  but  not  con- 
clusive evidence  of  fraud  against  existing  creditors. 

Approved  in  Polk  Co.  Nat.  Bank  v.  Scott,  132  Fed.  900,  66  C.  C.  A. 
51,  refusing  to  set  aside  conveyance  from  husband  and  wife  for  recited 
consideration  of  one  dollar,  where  shown  that  there  was  no  fraudulent 
intent;  Lloyd  v.  Tulton,  91  U.  S.  485,  23  L.  Ed.  365,  upholding  conveyance 
where  creditor  retained  property  greatly  exceeding  thp  amount  of  his 
debts;  Magniac  v.  Thompson,  1  Bald.  356,  359,  Fed.  Cas.  8956,  a  bona  fide 
conveyance  in  consideration  of  marriage,  valid  against'  existing  creditors ; 
Morgan  y.  Hecker,  74  Cal.  542,  16  Pac.  318,  a  treasonable  gift  from  husband 
to  wife,  made  while  solvent  and  without  fraudulent  intent,  is  valid ;  Weed 
Y.  Davis,  25  Ga.  686,  sustaining  charge  of  court  below,  that  a  person  in 
debt  may  in  good  faith  make  voluntary  conveyance  of  part  of  his  prop- 
erty; Moritz  V.  Hoffman,  35  111.  556,  sustaining  deed  in  trust  for  wife  upon 
proof  of  donor's  solvency  and  circumstances  showing  absence  of  fraudulent 
intent;  Carson  v.  Foley,  1  Iowa,  527,  where  grantor  by  voluntary  con- 
veyance had  sufficient  property  to  pay  his  debts,  no  fraud  was  presumed ; 
Clayton  v.  Brown,  17  Ga.  220,  possession  by  husband  of  personal  property 
conveyed  to  trustee  for  benefit  of  wife,  no  evidence  of  fraud;  Howe  v. 
Ward,  4  Me.  205,  evidence  showing  fraudulent  intention  properly  admitted, 
and  judgment  ordered  on  the  verdict;  Hapgood  v.  Fisher,  34  Me.  408, 
56  Am.  Dec.  665,  sale,  where  contract  for  future  support  was  a  part  con- 
sideration, not  fraudulent,  vendor  having  retained  sufficient  property  to  pay 
his  debts;  French  v.  Holmes,  67  Me.  190,  in  gift  of  personal  property  to 
wife  and  son,  presumption  of  fraud  rebutted  by  evidence  showing  prop- 
erty to  be  of  insignificant  value,  and  absence  of  fraudulent  intent;  Atkin- 
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son  V.  Phillips,  1  Md.  Ch.  510,  voluniary  eonveyanoe  to  grantor's  wife  set 
aside  upon  proof  that  he  was  largely  indebted,  no  proof  being  offered  that 
he  retained  sufficient  means  to  pay;  Williams  v.  Banks,  11  Md.  227,  the 
burden  of  proof  is  upon  the  grantee  to  show  absence  of  fraud;  Bri^s  v. 
Parkman,  2  Met.  364,  37  Am.  Dec.  91,  presumption  of  fraud  in  mortgage 
of  personal  property,  mortgagor  retaining  possession,  rebutted  by  evidence 
that  agreement  was  bona  fide;  Lerow  v.  Wilmarth,  9  Allen,  386,  voluntary 
conveyance  from  father  to  child  is  not  fraudulent  per  se ;  Michigan  Trust 
Co.  V.  Adams,  109  Mich.  183,  66  N.  W.  1095,  fraud  not  sustained  by  fail- 
ure of  wife  to  record  deed  from  husband,  it  appearing  that  he  retained 
sufficient  to  pay  his  debts,  and  recording  was  omitted  through  inadvertence ; 
Filley  v.  Register,  4  Minn.  402,  77  Am.  Dec.  629,  whether  a  voluntary  deed, 
not  fraudulent  upon  its  face,  is  in  fraud  of  creditors  is  a  question  of^fact 
for  jury;  Wilson  v.  Kohlheim,  46  Miss.  366,  372,  sustaining  deed  from 
father  to  son  where  circumstances  did  not  establish  fraud;  Lane  v.  Elings- 
bury,  11  Mo.  409,  every  circumstance  tending  to  show  grantor's  pecuniary 
condition  at  time  of  conveyance  is  admissible;  Pomeroy  v.  Bailey,  43 
N.  H.  124,  a  conveyance  in  consideration  of  blood  and  affection  by  one 
not  in  embarrassed  circumstances  valid,  if  bona  fide,  which  is  question 
for  jury;  Seward  v.  Jackson,  8  Cow.  423,  434,  451,  presumption  of  fraud 
in  voluntary  settlement  upon  children  may  be  rebutted,  and  question  of 
fraud  is  for  jury;  Jackson  v.  Peck,  4  Wend.  303,  sustaining  conveyance, 
there  being  no  proof  of  fraud  nor  that  grantor  was  embarrassed  by  debt; 
Pell  V.  Tredwell,  5  Wend.  696,  a  family  settlement  will  not  be  set  aside 
in  favor  of  creditor  by  whose  advice  it  was  made,  and  who  was  secured 
for  money  due  him;  Babcock  v.  Eckler,  24  N.  Y.  630,  631,  634,  convey- 
ance to  wife  valid,  grantor  being  in  prosperous  circumstances  and  indebted 
to  wife;  Dygert'v.  Remerschnider,  32  N.  Y.  642,  648,  conveyance  made  in 
consideration  of  marriage  valid  as  against  creditor  of  husband;  Dunlap  v. 
Hawkins,  59  N.  Y.  346,  presumption  of  fraud  overcome  by  evidence  of 
solvency  and  ability  to  pay  debts;  Chambers  v.  Spencer,  5  Watts,  408,  sus- 
taining conveyance  to  daughters,  the  father  retaining  sufficient  to  pay 
his  debts  at  the  time;  Townsend  v.  Maryland,  45  Pa.  St.  200,  sustaining 
settlement  upon  wife  before  debt  existed,  where  jury  found  there  had 
been  no  fraud;  Preston  v.  Jones,  50  Pa.  St.  65,  a  conveyance  by  a  father 
to  his  sons  in  colisideration  of  an  agreement  on  their  part  to  pay  his  debts 
is  not  void  as  to  subsequent  creditors ;  Conley  v.  Bentley,  87  Pa.  St.  47, 
property  accumulated  by  industry  of  a  wife,  and  retained  as  her  own 
with  husband's  consent,  is  a  valid  gift,  as  against  his  creditors;  Vance  v. 
Smith,  2  Heisk.  351,  where  a  person  conveyed  all  his  property  for  the 
benefit  of  his  creditors,  the  surplus  to  go  to  his  wife,  held  valid  against 
subsequent  creditors;  Bryant  v.  Kelton,  1  Tex.  424,  possession  of  property 
by  vendor  is  not  fraud  per  se,  whether  there  was  fraud  a  question  fox 
the  jury;  Brackett  v.  Waite,  4  Vt.  399,  grantor  by  voluntary  deed,  re- 
taining property  greatly  in  excess  of  his  liabilities,  not  presumed  to  intend 
fraud;  dissenting  opinion  in  Van  Wyck  v.  Seward,  18  Wend.  401,  where 
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assignor  of  judgment  made  a  voluntary  conveyance^  presumption  of  fraud 
should  be  rebutted  by  fact  that  property  against  which  judgment  was  lien 
was  of  greater  value  than  amount  of  judgment ;  Jones  v.  Clifton^  2  Flipp. 
194,  Fed.  Cas.  7457,  voluntary  deed  to  wife  by  husband  free  from  debt, 
and  not  contemplating  bankruptcy,  is  valid,  although  power  of  revocation 
was  reserved;  Stewart  v.  Johnson,  18  N.  J.  L.  90,  holding  wife  competent 
to  impeach  husband's  deed  as  fraudulent;  the  dissenting  opinion  in  4  Hill 
309,  312,  possession  of  property  by  vendor  fraudulent,  and  burden  of 
proof  upon  person  claiming  by  sale ;  Botts  v.  Cozine,  1  Hoff.  Ch.  85,  where 
bill  was  not  framed  so  as  to  justify  decree  upon  grounds  of  fraud; 
Thompson  v.  Hammond^  1  Edw.  Ch.  499,  it  being  determined  that  by 
reason  of  other  facts  grantee  under  voluntary  conveyance  had  no  title, 
if  said  conveyance  were  valid;  Carr  v.  Breese,  81  N.  Y.  591,  as  supporting 
this  principle. 

Distinguished  in  Smith  v.  Lowell,  6  N.  H.  70,  holding  evidence  that  con- 
veyance was  given  as  securtiy  not  sufficient  to  rebut  presumption  o:(  fraud 
arising  from  the  circumstances;  Hutchison  v.  Kelley,  1  Rob.  132,  39 
AoL  Dec  255,  where  jury  found  fraud  in  fact. 

Denied  in  Lockhard  v.  Beckley,  10  W.  Va.  99,  holding  a  voluntary  con- 
veyance absolutely  void  as  to  existing  creditors. 

Voluntary  conveyances  as  fraudulent.    Note,  14  Am.  Dec.  705. 

Voluntary  conveyances.    Note,  14  Am.  St»  Rep.  746. 

Attacks  by  creditors  6n  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St  Rep.  517. 

Wliere  deed  assailed  for  fraud,  it  may  be  sustained  by  parol  proof  of  other 
consideration,  not  inconslBtent  with  consideration  expressed. 

Approved  in  Southard  v.  Arkansas  Valley  etc.  Ry.  Co.,  24  Okl.  412,  103 
Pac.  751,  consideration  stated  in  promissory  note  given  to  aid  in  construc- 
tion of  railroad  could  not  be  varied  by  parol  in  absence  of  fraud ;  Graham 
V.  Lockhart,  8  Ala.  24,  admitting  evidence  showing  a  difference  between 
thing  described  as  the  consideration  and  that  upon  which  deed  was  based ; 
Gordon  v.  Tweedy,  71  Ala.  210,  where  it  was  shown  that  consideration 
was  notes  instead  of  cash  and  different  stock  from  that  recited;  Bennett 
V.  Solomon,  6  Cal.  137,  where  an  assignment  of  mortgage  recited  money 
consideration,  parol  evidence  admitted  to  prove  assignment  was  made  in 
consideration  of  marriage;  Goward  v.  Waters,  98  Mass.  599,  admitting 
parol  evidence  to  fix  compensation  for  services  under  an  agreement  to 
sell  property;  Scog^in  v.  Schloath,  15  Or.  383,  15  Pfec.  636,  where  deed  was 
for  a  money  consideration,  evidence  admissible  to  prove  that  larger  sum 
was  in  fact  paid. 

Distinguished  in  McGhee  v.  Rump,  37  Ala.  658,  admitting  parol  evidence 
showing  a  contract  to  be  an  exchange  and  not  sale ;  Burrage  v.  Beardsley, 
16  Ohio,  442,  445,  47  Am.  Dec.  383,  385,  deed  purporting  to  be  executed 
for  a  valuable  consideration  cannot  be  supported  by  consideration  of  love 
and  affection. 
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It  Ifl  no  fraud  upon  crodltora  for  a  debtor  to  have  paid  one  and  left  oUien 
unpaid. 

Approved  in  Rowland  v.  Plummer,  50  Ala.  196,  where  husband  trans- 
ferred a  security  to  his  wife,  she  being  a  bona  fide  creditor  for  debts  due 
her  separate  estate. 

Miscellaneous.  Cited  in  Mulford  v.  Peterson,  35  N.  J.  L.  135,  to  point 
that  courts  of  law  will  set  aside  deeds  in  fraud  of  creditors. 

11  Wheat.  216-225,  6  lu  Ed.  468,  LirTLEPAGE  v.  TOWLE&. 

In  entering  public  lands,  locative  calls  should  be  specific,  so  as  to  enable 
subsequent  locator  to  identify  them  by  using  ordinary  diligence. 

Approved  in  McNeel  v.  Herold,  11  Gratt,  314,  ordering  a  new  trial  that 
jury  might  determine  whether  the  land  might  be  identified  by  the  objects 
named  in  the  description;  Wakeman  v.  Sherman,  9  N.  Y.  93,  arguendo. 

S^inse  in  which  enterer  of  public  lands  uses  reference  to  distance  may  be 

gathered  from  language,  or  inferred  from  habits  of  men  and  state  of  country. 

Approved  in  Kimball  v.  Semplc,  25  Cal.  451,  holding  question  as  to 

whether  distance  should  be  measured  in  straight  or  meandering  line  should 

be  determined  by  intention  of  parties  at  time. 

11  Wbeat.  226-236,  6  I*  Ed.  460,  TATLOB  v.  OWING. 

Entry  must  describe  with  sufiUcient  accuracy  to  be  found  and  known  by 
others,  and  to  differentiate  claim  from  other  lands. 

Cited  in  Jackson  v.  Adams,  7  Wend.  368,  but  not  in  point. 

11  Wheat.  237-257,  6  L.  Ed.  463,  PEBKINS  y.  HABT. 

Assumpsit  lies  if  special  agreement  has  been  whoUy  performed,  or  its 
execution  prevented  by  defendant,  or  by  consent. 

Approved  in  Prudence  Coal  Co.  v^  Perkins,  217  Fed.  575,  133  C.  C.  A. 
421,  under  statute  permitting  assumpsit  on  sealed  contracts,  lessor  may 
bring  assumpsit  on  lease  of  coal  mines  for  royalties  due  thereon;  Humbert 
V.  Chopy,  216  Fed.  552,  where  defendant  puts  it  out  of  his  power  to  -per- 
form  special  contract,  plaintiff  may  sue  on  quantum  meruit;  Fordyce  v. 
Dillaway,  212  Mass.  411,  99  N.  E.  167,  deviation  from  voyage  contracted 
for  is  ground  for  rescission  of  contract  and  suit  in  quantum  meruit  for 
wages;  Cook  v.  Gallatin  R.  R.,  28  Mont.  518,  73  Pac.  133,  holding  where 
plaintiff  contracted  to  haul  ties  for  defendant  and  received  payment  on 
the  fifteenth  of  each  month  refusal  to  pay  by  defendant  justified  plaintiff 
in  refusing  to  deliver;  Davis  v.  Ayres,  9  Ala.  293,  holding  party  might 
recover  on  contract  of  service,  employer  refusing  without  sufficient  cause 
to  permit  the  services  to  be  rendered;  Dukes  v.  Lowie,  13  Ala.  459,  plain- 
tiff entitled  to  recover  upon  special  parol  contract  of  sale  by  indebitatus  as- 
sumpsit; Richmond  v.  Railroad  Co.,  33  Iowa,  494,  right  of  recovery  accrued 
at  once  upon  refusal  of  railroad  to  give  elevator  company  handling  of 


305  PERKINS  v.  HART.  11  Wheat.  237-257 

grain  as  per  contract;  Bidgeley  ▼.  Crandall,  4  Md.  441,  plaintiff  entitled 
to  recover. in  accordance  with  award  made  by  commissioners  appointed  to 
divide  property,  having  executed  deeds  as  required;  Moulton  v.  Trask, 
9  Met.  580,  a  person  contracting  to  labor  for  a  year  for  a  fixed  sum,  being  - 
dischai^d  without  sufficient  cause,  may  recover  for  time  served;  Buff  kin 
v.  Baird,  73  N.  C.  293,  a  party  to  contract  for  sale  of  land  who  prevented 
its  performance  is  liable  to  the  other  party  for  labor  and  expense  in- 
curred ;  Newman  v.  McGregor,  5  Ohio,  352,  24  Am.  Dec.  295,  where  special 
contract  for  services  was  waived  by  parties  plaintiff,  entitled  to  recover 
for  value  of  his  labor;  dissenting  opinion  in  WelsH^v.  Welsh,  5  Ohio,  433, 
claiming  assumpsit  should  lie  for  labor  and  improvements  made  upon  land 
by  one  holding  under  indefinite  parol  agreement  to  purchase;  The  Isaac 
Kewton,  Abb.  Adm.  31,  Fed.  Gas.  7089,  where  consideration  was  to  be  paid 
by  installments  as  the  work  advanced. 

Distinguished  in  Givham  v.  Dailey,  4  Ala.  340,  agreement  of  overseer 
to  serve  for  a  year  for  a  certain  consideration  is  a  condition  precedent, 
and  upon  his  death  his  personal  representative  cannot  recover  pro  rata; 
Railroad  Co.  v.  Pressley,  45  Miss.  71,  action  in  indebitatus  assumpsit  in 
case  of  executory  special  contract;  Sanborn  v.  Emerson,  12  N.  H.  62,  an 
express  contract  of  indemnity  containing  nothing  more  than  the  law  would 
imply  may  be  declared  in  indebitatus  assumpsit  or  upon  special  contract; 
Haigh  V.  United  States  Building  &  Loan  Assn.,  19  W.  Va.  802,  upon  with- 
drawal of  member,  the  common  counts  held  sufficient  for  recovery  of  money 
paid  in;  Jackson  v.  Cleveland,  15  Wis.  112,  where  it  appeared  from  terms 
of  contract  for  railroad  work  that  a*n  entire  performance  was  not  a.  condi- 
tion to  comx)ensation,  contractor  might  recover  for  work  donel 

Wrongfully   discharged   servant's   remedy   as   to   services    rendered. 
Note,  5  L.  R.  A.  (N.  S.)  581. 

Where  agreement  embraces  number  of  distinct  suhjects,  capable  of  being 
separately  executed,  each  matter  considered  as  separate  agreement  after  it  is 
closed. 

Approved  in  Stephens  Lumber  Co.  v.  Cates,  62  Fla.  388,  56  South.  300, 
where  there  is  acceptance  by  defendant  of  part  of  articles  contracted  for, 
their  value  may  be  recovered  under  general  assumpsit;  Woodside  v.  In- 
surance Office,  84  Fed.  284,  construing  insurance  policy  on  personal  effects 
as  severable  contract  upon  which  insurer  may  recover  for  each  article  lost ; 
Highman  v.  Harris,  108  Ind.  256,  8.  N.  E.  260,  where  contract  of  settle- 
ment contained  independent  matters,  injured  party  retains  his  rights  as 
to  them,  though  impeaching  account  for  fraud;  Dibol  v.  Minott,  9  Iowa, 
406,  contract  for  painting  certain  number  of  houses  at  so  much  per  house 
"^  is  severable  contract;  Richmond  v.  D.  &  8.  C.  B.  R.  Co.,  33  Iowa,  494; 
Insurance  Co.  v.  York,  48  Kan.  493,  30  Am.  St.  Rep.  316,  29  Pac.  588, 
contract  of  insurance  embracing  dwelling  and  furniture  divisible;  Broumel 
V.  Rayner,  68  Md.  50,  contract  for  gracing  certain  streets  divisible;  Merrill 
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V.  Agricultural  Ins.  Co.,  73  N.  Y.  464,  29  Am.  Rep.  198,  policy  on  distinct 
classes  of  property,  separately  valued,  a  divisible  contract ;  Coleman  A  Co. 
V.  Insurance  Co.,  49  Ohio  St.  324,  34  Am.  St.  Rep.  571,  16  L.  R.  A.  177, 
31  N.  E.  281,  to  the  same  effect;  Wolf  v.  Welton,  30  Pa.  St.  204,  partner's 
contract  to  pay  partnership  debts  severable,  and  separate  actions  may  be 
brought  upon  each  breach;  Smith  v.  Crosby,  47  Tex.  129,  a  contract  to 
locate  and  secure  patents  to  land  upon  several  certificates  divisible,  one 
certificate  being  invalid  and  no  patent  obtained  thereon;  Canton  Ins. 
Office  V.  Woodside,  90  Fed.  304,  a  marine  policy  on  personal  effects  should 
be  applied  distributivdy,  and  a  stipulation  warranting  free  from  all  aver- 
age does  not  exempt  insurer  merely  because  few  articles  were  saved. 

Distinguished  in  Stokes  v.  Baars,  18  Fla.  660,  holding  contracts  to  de- 
liver a  certain  quantity  of  timber,  subject  to  certain  conditions,  an  entire 
and  not  severable  agreement. 

Where  assumpsit  brought   upon  special  agreement,   agreement  may  be 
given  In  evidence  by  defendant  for  purpose  of  lessening  damages. 

Approved  in  Mug  v.  Ostendorf,  49  Ind.  App.  82,  96  N.  E.  784,  where 
plaintiff  rescinding  contract  for  breach  sues  on  quantum  meruit  for  value 
of  services,  defendant  may  show  mitigation  of  damages  under  general 
denial;  Schwartzel  v.  Karnes,  2  Kan.  App.  787,  44  Pac.  42,  where  attorney 
sued  for  services,  producing  testimony  fixing  certain  value,  defendant  per- 
mitted to  show  contract  for  a  lesser  amount. 

A  settled  account  is  only  prima  facie  evidence  of  its  correctness,  and  may 
be  Impeached  by  proof  of  fraud  or  mistake. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Clark,  92  Fed.  987,  holding  a  party 
to  whom  an  account  is  rendered  is  not  concluded  by  acquiescence  or  settle- 
ment from  proving  incorrectness  of  account  unless  statutes  of  limitations 
has  barred  his  rights  or  he  is  estopped  in  pais  or  there  is  an  agreement 
between  the  parties;  Gutshall  v.  Cooper,  37  Colo.  215,  6  L.  R.  A.  (N.  8.) 
820,  86  Pac.  126,  reversing  judgment  for  failure  to  receive  evidence  in 
support  of  cross-complaint  showing  breach  by  plaintiff  of  contract  for 
labor;  Colorado  Fuel  &  Iron  Co.  v.jChappell,  12  Colo.  App.  392,  65  Pac. 
609,  holding  where  defense  was  that  on  settlement  balance  was  due  him 
and  paid  and  plaintiff  replied  admitting  account  but  averring  that  balance 
was  fraudulent  the  defendant's  demurrer  should  have  been  overruled; 
Gordon  v.  Frazer,  13  App.  D.  C.  387,  defense  to  action  on  account  stated 
must  relate  to  it  and  not  matters  of  anterior  liability;  Davidson  Grocery 
Co.  V.  Johnston,  24  Idaho,  346,  Ann.  Oas.  19150,  1129,  133  Pac.  932,  an 
account  stated,  must  show  on  its  face  that  it  was  intended  to  be  a  final 
settlement;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  241,  242,  92  N.  E.  837, 
where  no  fraud  shown  but  only  errors  and  omissions  in  account  stated, 
correction  will  be  confined  to  those  errors;  Kenneth  Inv.  Co.  v.  Bank,  96 
Mo.  App.  135,  70  S.  W.  176,  holding  retention  of  bank-book  duly  balanced 
and  canceled  checks  for  unreasonable  time  without  objection,  the  balance 
becomes  account  stated,  but  depositor  may  show  payment  of  forged  checks; 
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Newhall  v.  Field,  13  N*.  M.  88, 12  Ann.  Oas.  979,  79  Pac.  713,  defense  of  ac- 
eonnt  stated  not  good  to  action  on  note  where  note  was  not  included  in  the 
account;  dissenting  opinion  in  Camp  v.  Wilson,  97  Va.  274,  33  S.  E.  594, 
majority  holding  under  a  contract  providing  for  monthly  accounts,  such 
accounts  are,  in  the  absence  of  fraud  or  mistake,  final  unless  it  was 
understood  that  one  party  was  to  be  responsible  for  certain  damages: 
Wiggins  y.  Burkham,  10  Wall.  132,  19  L.  Ed.  886,  holding  an  account  ren- 
dered and  not  objected  to  within  a  reasonable  time,  admitted  to  be  prima 
facie  correct;  Oil  Co.  v.  Van  Etten,  107  U.  S.  334,  27  L.  Ed.  322,  1  Sup. 
Ct.  185,  instructions  in  accordance  with  above  rule  proper,  the  jury  finding 
mistake  in  settlement;  Baker  v.  Biddle,  1  Bald.  419,  423,  Fed.  Cas.  764,  ren- 
dered account  closed,  there  being  no  fraud  and  plaintiff  acquiescing  until 
statute  of  limitations  barred  his  remedy  at  law ;  Pulliam  v.  Pulliam,  10  Fed. 
66,  Fed.  Cas.  11,463a,  executor's  acftunt  no  bar  to  devisee's  recovery  for 
losses  caused  by  mismanagement;  Talcott  v.  Chew,  27  Fed.  275,  an  account 
not  objected  to  within  reasonable  time,  an  account  stated,  and  binding  upon 
defendant  in  absence  of  impeaching  evidence;  The  Serapis,  37  Fed.  439, 
clause  in  ship's  charter  that  all  claims  on  charterer  shall  cease  after  set- 
tlement, does  not  prevent  correction  of  errors  in  settlement;  Baxter  v. 
Card,  59  Fed.  167,  acceptanee  of  a  note  by  master  as  balance  due  under  a 
charter-party  did  not  preclude  correction  of  account;  Roberts  v.  Totteri, 
13  Ark.  616,  settlement  of  partnership  accounts  conclusive  upon  defend- 
ant until  impeached  for  fraud  or  mistake;  Goodwin  v.  Insurance  Co.,  24 
Conn.  603,  where  directors  voted  to  allow  claim  through  ignorance  that 
it  had  been  settled,  concealment  of  this  fact  was  fraud  and  defeated  plain- 
tiff's claim;  Kinney  v.  People,  3  Scam.  360,  account  settled  by  board  of 
public  works  may  be  opened  by  showing  fraud  or  mistake;  Bond  v.  Mark- 
strum,  102  Mich.  16,  60  N.  W.  283,  record  in  former  suit  between  the  same 
parties  is  not  conclusive  that  any  fact  involved  in  the  second  suit  was 
litigated  and  set  at  rest ;  Wharton  v.  Anderson,  28  Minn.  305,  9  N.  W.  862, 
an  account  rendered  through  mistake,  greatly  reducing  amount  really  due, 
there  being  no  consideration  for  such  reduction,  not  admissible  in  evidence ; 
McKinster  v.  Hitchcock,  19  Neb.  104,  26  N.  W.  706,  allegations  by  defend- 
ant that  plaintiffs  fraudulently  failed  to  credit  him  with  deposits  sufficient 
to  vitiate  stated  account,  if  proven;  Liddel  v.  McVickar,  11  N.  J.  L.  46, 
19  Am.  Dec.  871,  revising  an  administrator's  account  settled  by  Orphans' 
Court,  against  objections  of  the  heirs;  Swayze  v.  Swayze,  37  N.  J.  Eq. 
187,  where  claimant  attacked  settlement  on  the  ground  of  his  mental  in- 
capacity, the  burden  of  prooj  was  upon  him  to  show  that  fact;  Weisser 
V.  Denison,  10  N.  T.  76,  61  Am.  Dec.  733,  incorrect  balance  in  pass-book, 
caused  by  entry  of  forged  checks,  made  known  upon  detection,  may  be 
shown  and  recovery  had;  Neyland  v,  Neyland,  19  Tex.  427,  sustaining 
demurrer,  petition  not  being  in  foirm  so  defendant  might  intelligently 
impeach  the  account;  Crampton  v.  Seymour,  67  Vt.  401,  31  Atl.  891,  ac- 
count rendered  does  not  bar  recovery  for  items  not  appearing  therein; 
Baxter  v.  Waite,  2  Wash.  Ter.  238,  6  Pac.  431^  failure  to  object  to  an  ac- 
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count  rendered  within  a  reasonable  time  raises  /  presomptipn  of  its  cor- 
rectness and  shifts  burden  of  proof;  Vamer  v.  Core,  20  W.  Va.  478> 
permitting  plaintiff  to  prove  his  account  where  a  settlement  had  been 
obtained  unfairly;  Burrill  v.  Grossman,  91  Fed.  545,  holding  settled  ac- 
count does  not  preclude  giving  evidence  of  other  demands  between  parties ; 
Colorado  Fue]  etc.  Co.  v.  Chappell  (Colo.  App.),  55  Pac.  609,  holding  bad 
a  demurrer  to  a  replication  averring  fraud  in  account  stated  relied  upon 
in  the  answer;  Bank  v.  Bank,  56  Fed.  970,  16  U.  S.  App.  1,  arguendo. 

Distinguished  in  Sharp  v.  Behr,  136  Fed.  798,  where  plaintiff  was  by 
contract  entitled  to  one  dollar  per  ton  royalty  and  defendant  asked  for 
reduction  of  royalty,  but  plaintiff  did  not  reply  thereto  nor  to  account  credit- 
ing him  with  reduced  royalties,  but  later  refused  to  accept  check  for  re- 
duced royalties,  he  is  not  precluded  from  claiming  royalties  at  contract 
rate;  People's  Nat.  Bank  v.  Geisthardt,  55  Neb.  236  (see  75  N.  W.  583), 
holding  rendition  of  bill  for  services  not  accepted  does  not  prevent  a 
recovery  for  a  larger  amount  on  a  quantum  meruit;  H^ger  v.  Thomson,  1 
Black,  93,  17  L.  Ed.  44,  where  stock  was  sold  according  to  agreement 
between  vendor  and  vendee,  there  being  no  fraud,  the  adjustment  was 
conclusive;  Bank  v.  Morgan,  ll7  U.  S.  107,  29  L.  Ed.  816,  6  Sup.  Ct.  660, 
one  failiuj^  to  report  mistake  in  balance  show]^  by  pass-book,  cannot  after- 
ward dispute  the  correctness  thereof  if  bank  has  been  misled  to  its  preju- 
dice; Ex  parte  Randolph,  2  Brock.  475,  Fed.  Cas.  11,558,  auditor  of  the 
treasury  having  settled  the  account  of  United  States  official  has  no  juris- 
diction to  resettle  same. 

Accounts  stated.    Note,  136  Am.  St.  Rep.  49. 

Wliere  case  is  certified  to  Supreme  Court  upon  division  of  opinion,  if 
points  certified  are  too  imperfectly  stated  to  enable  court  to  pronounce  any 
opinion  no  action  will  be  taken. 

Approved  in  Ward  v.  Chamberlain,  2  Black,  434,  17  L.  Ed.  323,  refus- 
ing to  consider  matters  not  certified  to;  Columbus  Watch  Co.  v.  Robbins, 
148  U.  S.  269,  37  L.  Ed.  446,  13  Sup.  Ct.  595,  certificate  being  essentially 
defective. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394, 

« 
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Wliere  cohtract  grows  immediately  out  of,  and  is  connected  with  illegal 
or  Immoral  act,  court  will  enforce  it. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Hirseh,  204  Fed.  854,  123  C.  C.  A.' 
145,  contract  by  which  railroad  leased  projjerty  to  one  at  greatly  reduced 
rental  in  consideration  of  his  freight  business  void  as  discriminatory  under 
both  interstate  and  state  laws;  Mills  Novelty  Co.  v.  Dupouy,  203  Fed.  259, 
45  L.  R.  A.  (N.  S.)  788,  121  C.  C.  A.  452,  agent  fined  for  selling  gambling 
devices  in  Venezuela  for  principal  could  not  recover  fines  from  principal 
in  civil  action  in  United  States;  Miller  v.  Ahrens,  163  Fed.  876,  devise 
of  real  estate  to  chilrch  which  church  was  incapable  of  holding  under  the 
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law  could  not  be  validated  by  ratification ;  Baird  v.  Howison,  154  Ala.  368, 
45  South.  671,  where  proper^  transferred  in  fraud  of  creditors,  both  par- 
ties participating  therein,  grantor  cannot  sue  in  equity  to  enforce  trust 
arising  from  transfer;  Pride  v.  Commercial  Union  Ins.  Co.,  9  Ala.  App. 
349,  63  South.  807,  broker  not  having  obtained  license  cannot  recover  com- 
missions due  from  foreign  insurer;  Carey  v.  Myers,  92  Kan.  507,  L.  R.  A. 
1916B,  1056,  141  Pac.  607,  denying  right  to  recover  from  broker  profits 
made  on  illegal  margin  gambling  transaction;  Hallam  v.  Hoffman,  5  Kan. 
App.  306,  48  Pac.  603,  denying  right  of  recovery  to  one  of  money  paid  to 
another  in  conneotion  with  agreement  to  prevent  competition  in  bidding 
at  sheriff's  sale;  Martin  v.  Seabaugh,  128  La.  446,  54  South.  937,  denying 
right  of  partner  to  have  accounting  of  partnership  assets,  in  gambling 
business ;  Britt  v.  Davis  Bros.,  118  La.  598, 118  Am.  St.  Rep.  390,  43  South. 
248,  denying  right  of  recovery  by  one  employed  by  gambling  establish- 
ment of  profits  therein  accepted  in  lieu  of  salary ;  Scripps  v.  Sweeney,  160 
Mich.  161,  126  N.  W.  78,  holding  void  contract  entered  into  by  four  out 
of  nine  directors  of  corporation  for  own  pri"Ate  interests  of  contracting 
parties;  Leuthold  v.  Stickney,  116  Minn.  303,  Ann.  Oas.  1913B,  405,  39 
L.  R.  A.  (N.  8.)  238,  133  N.  W.  857,  lessor,  who  was  owner  of  building 
cannot  recover  rent  on  lease  where  he  failed  to  maintain  fire-escapes  in 
building;  Osborne  v.  Fridrich,  134  Mo.  App.  456,  114  S.  W.  1047,  notes 
given  in  settlement  of  others  carryii^  usurious  interest  amounting  to  the 
original  principal  were  invalid;  Culp  v.  Love,.  127  N.  C.  461,  37  S.  E. 
477,  holding  court  will  not  award  damages  for  breach  of  contract  whereby 
defendant  agrees  not  to  compete  with  plaintiff  in  selling  flour  in  certain 
territory,  and  the  latter  agrees  not  to  sell  meat  and  lard  in  same  territory ; 
Standard  v.  Sampson,  23  Okl.  34,  99  Pac.  803,  denying  recovery  on  note 
part  of  consideration  for  which  was  agreement  not  to  prosecute  a  crime; 
Conrad  Seipp  Brewing  Co.  v.  Green,  23  S.  D.  623,  122  N.  W.  663,  denying 
right  to  recover  purchase  price  for  beer  sold  without  license;  Johnson  v. 
Berry,  20  S.  D.  134,  1  L.  R.  A.  (N.  8.)  1159,  104  N.  W.  1116,  denying  right 
to  recover  compensation  for  threshing  with  steam  thresher  where  bond 
required  by  statute  to  protect  from  fire  not  executed;  Feiguson  v.  Lunt, 
13  S.  D.  126,  82  N.  W.  610,  holdii^  under  Comp.  Laws,  §  6602,  relating 
to  horse-racing,  that  a  surety  on  an  undertaking  to  indemnify  a  stake- 
holder against  liability  for  turning  over  the  stakes  to  one  of  the  parties 
cannot  recover  against  the  principal;  Grover  v.  Zook,  44  Wash.  604,  120 
Am.  St.  Rep.  1012,  12  Ann.  Oas.  192,  7  L.  R.  A.  (N.  S.)  582,  87  Pac.  643, 
denying  liability  for  breach  of  promise  for  marriage,  the  woman  having 
consumption  under  statute  regulating  public  health;  Kennedy  v.  Lona- 
baugh,  19  Wyo.  361,  370,  372,  Ann.  Gas.  1918B,  138,  117  Pac.  1082,  1085, 
1086,  denying  right  to  recover  in  accounting  between  partners  in  matters 
growing  out  of  illegal  contract  to  purchase  coal  lands  where  illegal  con-^ 
tract  depended  upon  for  i^roof ;  dissenting  opinion  in  Cunningham  v.  Petti- 
grew,  169  F^d.  350,  94  C.  C.  A.  457,  majority  holding  that  one  subsequently 
advancing  money  in  furtherance  of  a  scheme  to  defraud  complainant  out 
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of  mining  property  was  jointly  liable  with  those  concocting  scheme;  dis- 
senting opinion  in  Harcrow  v.  Gardner,  69  Ark,  18,  19j  64  S.  W.  883,  58 
S.  W.  563,  majority  holding  that  note  would  not  be  held  invalid  on  show- 
ing that  payee  while  on  hi^  deathbed  sent  for  his  brother  and  told  him  that 
woman  with  whom  he  was  living  insisted  that  he  provide  for  herself  and 
illegitimate  children,  and  that  note  was  given  to  quiet  her;  dissenting 
opinion  in  Conithan  v.  Royal  Ins.  Co.,  91  Miss.  396,  124  Am.  St.  Rep.  701, 
15  Ann.  Gas.  539,  18  L.  E.  A.  (N.  S.)  218,  45  South.  363,  majority  holding 
insurance  policy  covering  furniture  in  bawdy-house  valid;  dissenting  opin- 
ion in  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  428,  77  S.  E.  421,  429,  majority 
holding  notes  given  in  State  by  agent  on  nonresident  seller  for  intoxicating 
liquors  sold  in  State,  illegal;  Coppell  v.  Hall,  7  Wall.  559,  19  L.  Ed.  248, 
holding  contract  void  as  against  public  policy  is  not  made  effective  by 
defendant's  further  plea  in  '^reconvention'';  Kiggins  v.  MeCrea,  116  U.  S. 
685,  29  L.  Ed.  769,  6  Sup.  Ct.  564,  no  recovery  might  be  had  upon  a  counter- 
claim based  upon  gambling  contract  made  illegal  by  statute;  In  re  Qreen, 
7  Biss.  340,  Fed.  Cas.  5751  ,^a  broker  cannot  enforce  contract  to  pay  mar- 
gins arising  out  of  a  gambling  contract;  Lanahan  v.  Pattison,  1  Flipp.  411,1 
Fed.  Cas.  8036,  a  due-bill  for  the  payment  of  money  received  by  agent  for 
the  isale  of  lottery  tickets  cannot  be  enforced;  Carrington  v.  Caller,  2 
Stew.  183,  187,  193,  where  company  organized  for  the  purpose  of  illegally 
purchasing  public  lands,  in  conformity  with  their  illegal  agreement  sold 
the  same,  notes  taken  in  payment  are  iUegal;  McElyea  v.  Kayter,  2  Port. 
154,  27  Am.  Dec  648,  title  obtained  to  land  by  an  evasion  of  an  act  of 
Congress  prohibiting  transfers  of  rights  of  pre-emption,  is  illegal;  Wyatt 
v.  Ayres,  2  Port.  161,  where  one  fraudulently  representing  himself  as  the 
agent  of  others  instituted  legal  proceedings  against  defendants,  notes 
secured  in  compromise  of  proceedings  are  invalid;  Kennedy  v.  McCartney, 
4  Port.  157,  conveyance  repugnant  to  policy  of  treiity  with  Cherokee  In- 
dians, void;  McGhee  v.  Lindsay,  6  Ala.  22,  where  commission  elected  for 
the  purpose  of  making  certain  public  improvements,  permitted  one  of  its^ 
members  to  participate  in  contract,  same  was  void;  McCall  v.  Oapehart^ 
20  Ala.  525,  refusing  to  sustain  contract  to  sell  the  possession  of  land 
obtained  by  trespass;  Noble  v.  CuUom  &  Co.,  44  Ala.  562,  judgments  ren- 
dered by  rebel  courts  are  invalid  in  absence  of  legislative  enactments; 
Lawson  v.  Miller,  44  Ala.  626,  4  Am.  Rep.  150,  note  given  in  renewal 
of  note  for  loan  of  Confederate  treasury  notes  is  void;  Thedford  v.  Mc- 
Clintock,  47  Ala.  650,  where  consideration  for  promissory  note  was  a  horse 
purchased  for  service  of  Confederate  States,  if  vendor  intended  it  to  be  ' 
used  for  that  purpose  note  was  void;  Alabama  Nat.  Bank  v.  Halsey,  109 
Ala.  214,  19  South.  528,  renewal  of  note  given  for  fictitious  issue  of  stock 
does  not  make  it  valid;  Tatum  v.  Kelley,  25  Ark.  211,  94  Am.  Dec.  718, 
holding  note  void  where  the  consideration  was  guns  to  be  used  against  the 
government;  Carllee  v.  Carlton,  27  Ark.  381,  holding  contract  void  where 
consideration  was  partially  based  upon  Confederate  money;  Hoyt  v. 
Macon,  2  Colo.  508,  where  consideration  for  a  promissory  note  was  an 
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agreement  to  keep  witness  from  testifying  in  an  investigation  of  fraud; 

Uhlig  V.  Garrison,  2  Dak.  Ter.  98,  2  N.  W.  267,  lease  of  reservation  land  in 
contravention  of  treaty  of  United  States  is  void;  Howel|  v.  Fountain,  3 
6a.  183,  46  Am.  Dec.  421,  contract  to  convey  land  obtained  by  violating 
provisions  of  a  treaty,  grantee  being  party  to  fraud,  is  void;  Adams  v. 
Barrett,  5  Ga.  424,  party  to  an  executed  contract,  the  consideration  upon 
which  it  was  founded  being  withdrawal  of  a  felony  charge,  is  not  entitled 
to  relief;  Martin  v.  Bartow  Iron  Works,  35  Ga.  329,  agreement  to  remove 
negroes  from  territory  within  lines  of  the  Federal  army  in  order  to  avoid 
their  liberation  is  illegal;  Nash  v.  Monheimer,  20  Dl.  217,  trial  of  speed 
upon  a  wager,  contrary  to  an  ordinance,  precludes  court  from  enforcing 
payment  of  wager;  Penn  v.  Bomman,  102  111.  531,  loan  by  bank  to  director 
in  violation  of  its  charter,  illegal;  Ensley  v.  Patterson,  19  Ind.  97,  by 
statute  note  gven  for  money  loaned  to  be  wagered  upon  an  election  is  void, 
if  '4ent  at  the  time  of  such  wager";  Root  v.  Stevenson,  24  Ind.  120, 
funds  retained  by  a  partner  to  fraudulent  contract  may  not  be  recovered 
by  other  party;  Marienthal  v.  Shafer,  6  Iowa,  226,  where  one  selling  liquors 
in  violation  of  law  was  not  permitted  to  replevy  them  from  an  attaching 
creditor  or  from  the  sheriff;  Davis  v.  Bronson,  6  Iowa,  425,  action  for 
recovery  of  value  of  liquors,  sold  contrary  to  law,  not  maintainable ;  Board- 
man  v.  Thompson,  25  Iowa,  503,  refusing  to  enforce  champertous  contract ; 
Dolson  V.  Hope,  7  Kan.  165,  where  intoxicating  liquors  were  sold  without 
license,  no  recovery  could  be  had;  Greer  v.  Payne,  4  Kan.  App.  163,  46 
Pac.  194)  where  court  of  equity  refused  to  lend  its  aid  to  enable  person 
to  retain  his  membership  in  an  illegal  association;  Hallam  v.  Hoffman,  5 
Kan.  App.  306,  48  Pac.  603,  where  several  persons  agreed  to  unlawfully 
prevent  competition  at  sheriff's  sale,  one  of  them  could  not,  upon  rescis- 
sion of  ill^al  sale,  maintain  an  action  for  recovery  of  money  paid  in; 
Cheekmore  v.  £!hitwood,  7  Bush,  319,  holding  contract  for  sale  of  brandy, 
made  in  violation  of  revenue  laws,  void ;  Davis  v.  Holbrook,  1  La.  Ann.  178, 
betting  upon  election  being  a  statutory  crime  no  action  wU  lie  to  recover 
money  from  stakeholder;  Gravier's  Curator  v.  Carraby,  17  La.  128,  36 
Am.  Dec.  610,  refusing  to  enforce  contract  entered  into  in  fraud  of  cred> 
itors;  Bowman  v.  Gonegal,  19  La.  Ann.  332,  92  Am.  Dec.  540;  holding  void 
contract  to  famish  Confederate  government  salt  in  exchange  for  other 
merchandise;  Mazureau  v.  Morgan,  25  La.  ^ Ann.  282,  holding  contract  off 
champerty  declared  illegal  by  statute,  void;  Meyer  v.  Farmer,  36  La.  Ann. 
790,  purchaser  buying  property  at  a  forced  sale  through  fraudulent  agree- 
ment is  not  entitled  to  recover  amount  paid  in  consideration  of  agreement, 
the  sale  being  set  aside;  Jones  v.  Knowles,  30  Me.  404,  where  statute  re- 
quires clapboards  to  be  ofiQcially  surveyed,  in  order  to  discharge  note  pay- 
able in  clapboards  it  must  appear  in  the  pleadings  that  there  was  no  viola- 
tion of  law;  Snell  v.  Dwight,  120  Mass.  16,  a  bill  in  equity  cannot  be 
sustained  by  one  of  parties  to  a  contract  for  illegal  trading  against  the 
other  party  for  accounting  of  profits;  Dunham  v.  Presby,  120  Mass.  289, 
to  same  point;  Bank  of  Michigan  v.  Niles,  1  Doug.  (Mich.)  412,  41  Am. 
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Dec.  583,  where  bank  made  a  conttact  for  the  purchase  of  land,  contrary 
to  provisions  of  its  charter,  same  was  void ;  Snyder'  v.  Willey,  '33  Mich. 
495,  promissory  note  given  in  consideration  of  suppression  of  criminal  pro- 
ceedings void  in  hands  of  party  to  the  illegality;  Ingerisol  v.  Randall,  14 
Minn.  404,  statute  requiring  certalh  dangerous  parts  of  a  threshing- 
machine  to  be  inclosed,  no  recovery  can  be  had  upon  a  contract,  the  con- 
sideration being  a  machine  not  so  protected]  Mohr  v.  Miesen,  47  Minn.  234, 
49  N.  W.  864,  broKer  making  advances  to  aid  principal  in  illegally  operat- 
ing in  "futures"  cannot  recover;  Wooten  v.  Miller,  7  Smedes  &  M.  385, 
386,  where  one  einployed  agent  to  take  slave  into  another  State  and  sell 
him  in  violation  of  statute,  he  could  not  recover  the  proceeds  of  sale  from 
agent;  Kountz  v.  Price,  40  Miss.  347,  where  agreement  was  made  upon 
Sunday,  contrary  to  statute,  note  subsequently  given  in  consideration 
thereof  is  void ;  Pickens  v.  Eskridge,  42  Miss.  120,  note  given  in  considera- 
tion that  payee  should  serve  as  substitute  for  maker  in  Confederate  army 
is  void;  Orr  v.  Lacey,  2  Doug.  (Mich.)  254,  where  a  bank  in  discounting 
bill  reserved  greater  interest  than  allowed  by  its  charter,  bill,  or  one 
founded  upon  it,  is  illegal;  Buckingham  v.  Fitch,  18  Mo.  App.  99,  note  in 
consideration  of  illegal  contract  to  operate  in  "futtures"  is  void;  Gould  v. 
Kendall,  15  Neb.  557,  19  N.  W.  486,  holding  void  contract  for  canying 
on  trade  with  Indians  contrary  to  statute;  Storz  v.  Finklestein,  46  Neb. 
587,  30  L.  B.  A.  648,  65  N.  W.  198,  refusing  to  enforce  payment  for  beer 
sold  under  agreement  that  it  should  be  retained  contrary  to  statute ;  Plumer 
V.  Smith,  5  N.  H.  555,  22  Am.  Dec.  479,  note  given  for  money  knowingly 
lent  to  be  applied  to  suppress  prosecutron  for  crime  is  void ;  Blisd  v.  Brain- 
ardj  41  N,  H.  268,  no  recovery  may  be  had  for  liquors  sold  contrary  to 
law,  or  for  expenses  incurred  in  facilitating  sale;  Nellis  v.  Clark,  20 
Wend.  27,  plaintiff,  chargeable  with  notite,  not  entitled  to  recover  on  a 
promissory  note  given  in  part  consideration  of  fraudulent  conveyance; 
Gray  v.  Hook,  4  N.  T.  455,  459,  contract  between  two  candidates  for  an 
appointive  office,  that  one  shall  withdraw,  the  fees  to  b^  divided  between 
them,  is  ill^al;  King  v.  Winants,  71  N.  C.  472,  17  Am.  Rep.  13,  refusing 
to  enforce  an  accounting  between  ostensible  partners  for  profits .  made 
through  an  illegal  agreement;  Doty  v.  Knox  Bank,  16  Ohio  St.  139,  bill 
of  exchange  given  for  two  distinct  considerations,  one  of  which  is  void, 
is  valid  to  extent  of  good  eonsideitition  and  void  as  to  rest;  Crawford  etc. 
V.  Wick,  18  Ohio  St.  205,  98  Am.  Dec.  112i  relinquishment  of  a  claim  for 
damages  arising  from  breach  of  an  illegal  contract  is  no  consideration 
for  new  contract;  Widoe  v.  Webb,  20  Ohio  St.  436,  6  Am.  Rep.  666, 
where  part  consideration  for  promissory  note  was  liquor  sold  for  illegal 
use,  no  recovery  could  be  had;  M.  R.  Goal  Co.  v.  Barkley  Coal  Co.,  68 
Pa.  St  189,  8  Am.  Rep.  168,  no  recovery  permitted  for  breach  of  illegal 
contract  made  in-  restraint  of  trade;  Johnson  v.  Hulings,  103  Penn.  St. 
504,  49  Am.  Rep.  134,  real  estate-  broker,  transacting  business  without 
license,  cannot  maintain  an  action  on  special  contract  for  commission; 
Wheld^n  v.  Chappel,  8  R.  I.  233,  trover  will  not  lie  for  recovery  of  horse 
let  by  livery-stable  keeper  on  Sunday  in  violation  of  a  statute;  Hudson 
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V.  Brown,  11  Rich.  648,  holding  an  agreement  compounding  a  felony  void, 
and  setting  aaide  verdict  of  jury;  Gist  v.  Telegraph  Co.,  45  S.  C.  372, 
65  Am.  St.  Rep.  77S»  23  S.  £.  153,  an  action  cannot  be  maintained  against 
a  telegraph  company  for  failure  to  deliver  message  relating  to  illegal 
transactions  in  ''futures";  Potts  v.  Gray,  3  Cold.' 471,  91  Am.  Dec.  295, 
a  promissory  note  given  for  consideration  of  Confederate  notes  is  illegal; 
McGavock  v.  Puryear,  6  Cold.  43,  if  bank  in  discounting  a  note  did  so  for 
purpose  of  equipping  men  to  serve  against  the  United  States  it  cannot 
recover,  but  mere  knowledge  of  holder's  intention  is  not  a  bar;  Hunt  v. 
Robinson,  1  Tex.  761,  specific  performance  of  contract  to  sell  land  con- 
trary to  legislative  act  will  not  be  enforced;  Shelton  v.  Marshall,  16  Tex. 
358,  359,  a  note  given  in  payment  for  slaves  taken  into  State  and  sold 
contrary  to  law  is  illegal,  and  new  note  based  upon  it  is  also  illegal; 
Selligson,  v.  Lewis,  65  Tex.  221,  57  Am.  Rep.  597,  broker  cannot  recover 
for  money  and  services  advanced. for  unlawful  speculations  in  ''futures"; 
Woodruff  V.  Hinman,  11  Vt.  593,  34  Am.  Dec.  712,  a  note  given  to  prevent 
prosecution  for  a  crime  is  void;  Bancroft  v.  Dumas,  21  Vt.  465,  no  recov- 
ery can  be  had  for  liquors  sold  in  violation  of  a  statute;  Bu^k  v.  Albee, 
26  Vt.  191,  62  Am.  Dec.  566,  where  several  persons  placed  liquor  in  hands 
of  another  to  sell  in  violation  of  law,  no  recovery  could  be  had  for  money 
received  from  sales;  Tumbull  v.  Famsworth,  1  Wash.  Ter.  446,  the  trans- 
fer of  a  contract  to  furnish  supplies  to  the  United  States  being  forbidden 
by  law  is  void,  and  no  action  can  be  maintained  thereon;  Dodson  v.  Swan, 
2  W.  Va.  517,  98  Am.  Dec.  790,  court  of  equity  will  jiot  enforce  contract 
for  the  sale  of  land,  the  purpose  being  to  enable  vendor  to  escape  from 
State  to  avoid  prosecution;  Slifer  v.  Howell,  9  W.  Va,  398,  400,  no  recov- 
ery can  be  had  for  money  paid  as  consideration  for  Confederate  bpnd; 
Lemon  v.  Grosskopf ,  22  Wis.  452,  99  Am.  Dec.  60,  note  given  by  agent  for 
the  proceeds  of  lottery  tickets  sold  is  void;  dissenting  opinion  in  McCaus- 
land  V.  Drake,  3  Stew.  355,  contending  that  assignee  of  bond  might  not 
enforce  the  same  where  he  secured  the  assignment  by  compounding  felony ; 
Sandige  v.  Sanderson,  21  lA,  Ann.  766,  aiguing  that  contract  for  the  sale 
of  lands  and  slaves  is  void  in  its  entirety;  Tufts  v.  Tufts,  3  Wood.  &  M. 
505,  Fed.  Cas.  14,233,  refusing  to  enforce  specific  performance  of  a  con- 
tract where  consideration  was  illegal  as  against  public  policy;  Market 
Bank  v.  Smith,  16  Fed.  Cas.  758,  indoxsers  on  usurious  note  may  plead  the 
statute  in  defense;  Powhattan  Steamboat  Co.  y.  Appomattox  R.  R.  Co.,  19 
Fed.  Cas.  1239;  Lanham  v.  Patterson,  14  Fed.  Cas.  1116,  a  due-bill  given 
for  money  claimed  to  be  due  from  sale  of  lottery  tickets  is  void ;  Hilton  v. 
Guyot,  159  U,  S.  205,  40  L.  Ed.  123,  16  Sup.  Ct.  159,  discussing  the  status 
of  foreign  judgments;  United  States  v.  Ingersoll,  Crabbe,  170,  Fed.  Cas. 
15,440 ;  Beverly  v.  Burke,  9  Ga.  447,  54  Am.  Dec.  356,  but  not  in  point ; 
in  reporter's  note,  Riggs  v.  Adams,  12  Ind.  202. 

Distinguished  in  Piatt  v.  Williams,  2  McLean,  277;  Fed.  Cas.  11,115, 
holding  purchase  of  public  lahd  by  an  association  formed  for  that  purpose 
is  lawful;  Robinson  v.  McCracken,  52  Fed.  729,  enforcing  voidable  con- 
tract ^ade  on  behalf  of  a  corporation,  by  its  officers,  it  having  been  exe- 
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euted  by  other  party  without  objection  by  stockholders;  Tucker  v.  West, 
29  Ark.  403,  note  invalid  by  statute,  because  made  on  Sunday,  becomes 
valid  if  expressly  ratified  on  subsequent  week  day;  Martin  v.  Hodge,  47 
Ark.  384,  58  Am.  Rep.  765,  1  S.  W.  696,  it  is  no  defense  to  an  action  of 
replevin  to  allege  that  plaintiff  intends  an  unlawful  disposition  of  prop- 
erty when  recovered;  Hernandez  v.  Babcock,  13  La.  591,  where  shipper 
furnished  a  false  invoice  to  the  assignee  with  the  privity  of  the  buyer, 
the  true  one  being  sent  also,  contract  of  sale  was  valid;  Servis  v.  Cooper, 
33  N.  J.  L.  69,  it  is  no  defense  to  suit  upon  contract  to  substitute  in  the 
army  to  se1>  up  that  the  substitute  deceived  government  officers  as  to  age, 
etc. ;  Hawthorne  v.  City  of  Hoboken,  35  N.  J.  L.  255,  fraud  against  United 
States  on  the  part  of  bounty  brokers,  does  not  affect  contract  between 
person  enlisting  and  city  agreeing  to  pay  bounty;  James  v.  Fulcrod,  5  Tex. 
522,  55  Am.  Dec.  750,  agreement  to  unite  in  bid  at  public  auction  for  the 
benefit  of  both  parties  is  not  illegal  in  the  absence  of  fraudulent  intent. 

Recovery  of  proceeds  of  illegal  business.    Note,  80  Am.  Rep.  108. 

Accounting  between  members  of  illegal  or  void  partnership  or  one 
engs^ed  in  illegal  business.    Note,  23  L.  R.  A.  (N.  S.)  484. 

Enforcement  of  contract  outside  of  jurisdiction  where  made.    Note, 
65  Am.  St.  Rep.  776. 

New  contract  upon  new  consideration,  although  In  relation  to  property 
respec^g  which  there^ad  been  unlawful  transactions,  is  not  unlawful. 

Approved  in  McMullen  v.  Hoffman,  174  U.  S.  656,  664,  43  L.  Ed.  1124, 
1127,  19  Sup.  Ct.  845,  holding  agreement  between  two  bidders  for  public 
work  to  combine  their  interests  and  to  put  in  bids  known  to  each  other 
and'  highest  being  fictitious  and  made  for  purpose  of  appearing  competi- 
tive is  void;  Mechanics'  Ins.  Co.  v.  Hoover  Distilling  Co.,  182  Fed.  594, 
SI  L.  R.  A.  (N.  S.)  876,  105  C.  C.  A.  128,  contract  of  insurance  of  whisky 
stored  in  Iowa  not  void  because  it  tends  to  assist  insured  to  violate  the 
prohibition  laws;  Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  91,  92,  98  C.  C.  A. 
60,  fact  that  lender  knew  that  money  loaned  was  to  repay  money  expended 
for  corporation  for  ultra  vires  purpose  no  defense;  Washington  Irr.  Co.  v. 
Krutz,  119  Fed.  287,  holding  where  officers  of  irrigation  company  offered 
to  convey  one  hundred  and  sixty  acres  of  land  to  register  of  land  office 
in  consideration  of  services  rendered  is  void  when  register  declined  while 
in  office  but  agreed  to  do  so  after  his  term  expired;  Hanover  Nat.  Bank  v. 
First  Nat.  Bank,  109  Fed.  427,  holding  where  one  has  received  the  benefit 
of  performance  by  plaintiff  of  contract  which  was  not  malum  in  se  or 
malum  prohibitum,  he  cannot  defend  an  action  for  payment  of  indebted- 
ness on  ground  that  plaintiff  intended  something  unlawful;  Hubbard  v. 
Mulligan,  13  Colo.  App.  129,  57  Pac.  743,  holding  a  contract  to  enable 
the  other  party  to  perpetrate  fraud  on  third  persons  in  connection  with 
government  lands  cannot  be  questioned  by  party  executing  it;  Mechanics 
Realty  etc.  Co.  v.  Leva,  16  Ga.  App.  8,  84  S.  E.  222,  allegations  in  answer 
to  action  on  promissory  note  setting  up  that  consideration  of  note  obtained 
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to  conduct  house  of  prostitation  no  defense  where  lender  had  no  knowledge 
of  such  fact;  Bamhart  ▼.  Goldstein,  27  Ind.  App.  103,  59  N.  E.  1068, 
holding  under  Bums'  Rev.  Stats.  1894,  §  2181  (Ind.),  prohihiting  the  keep- 
ing of  any  gambling  apparatus,  the  answer  on  suit  on  notes,  that  tne 
eonsideration  was  a  slot  machine,  was  not  demurrable;  Erb  v.  Insurance 
Co.,  98  Iowa,  610,  67  N.  W.  584,  holding  when  drugs  and  liquors  have  been 
insured,  the  unlawful  use  of  a  part  of  the  property  that  is  susceptible 
of  legitimate  use  does  not  render  insurance  void;  Quigley  v.  Wolf,  177 
Mich.  479,  143  N.  W.  886,  defendant  in  ^foreclosure  proceedings  on  second 
mortgage  cannot  set  up  as  defense  that  consideration  for  mortgage  was 
trust  money  improperly  used  to  satisfy  first  mortgage;  Disbrow  v.  Cream- 
ery Package  Mfg.  Co.,  110  Minn.  245,  125  N.  W.  119,  reversing  decision 
sustaining  demurrers  because  contract  illegal  on  ground  that  contract  was 
not  connected  with  prior  illegal  transactions  and  therefore  good;  Kellogg 
Y.  (German-American  Ins.  Co.,  133  Mo.  App.  400,  113  S.  W.  666,  insurance 
of  drug  stock  containing  a  considerable  quantity  of  intoxicating  liquors 
which  were  used  partly  in  illegal  sales  valid;  Stewart  v.  Hutchinson,  120 
Mo.  App.  39,  96  S.  W.  256,  when  bank  in  good  faith  loans  money  to 
parties  who  use  it  in  gambling  transaction  and  defendant  gave  note  fo 
plaintiff  who  assumed  bank's  indebtedness,  recovery  can  be  had  on  note; 
Owens  V.  Davenport,  39  Mont.  557,  28  L.  R.  A.  (N.  S.)  996,  104  Pae.  683, 
holding  laborer  could  recover  on  due  bill  given  by  third  party  in  con-* 
sideration  of  assignment  of  claim  for  wages  for  cutting  timber  on  govern- 
ment land  though  timber  cut  without  permit;  Gallagher  v.  Cornelius,  23 
Mont.  31,  57  Pac.  449,  holding  illegal  contract  made  by  alderman  with 
city  to  construct  sewer  is  no  defense  to  indemnify  third  person  for  pay- 
ment of  debts  incurred  in  its  construction;  Davis  v.  Smith,  68  N.  H.  253, 
73  Am.  St>  Rep.  585,  44  Atl.  384,  holding  where  sole  consideration  for 
note  is  maker's  fear  of  criminal  prosecution  of  her  husband  induced  by 
representations  of  the  payee  made  to  obtain  it,  the  note  is  void;  Rosen^ 
baum  V.  United  States  Credit  System  Co.,  64  N.  J.  L.  37,  44  Atl.  967, 
holding  where  plaintiff  did  not  know  that  credit  system  insurance  in  Massa- 
chusetts was  unlawful,  but  defendant  did  know,  plaintiff  may  recover 
damages  from  defendant  for  inducing  him  to  enter  into  the  contract; 
Padilla  v.  Padilla,  11  N.  M.  553,  70  Pac.  566,  where  brother  recovered  judg- 
ment in  own  name  in  court  of  claims,  for  Indian  depredation  on  property 
owned  jointly  with  sister,  his  contract  before  judgment  to  give  her  half 
of  recovery  is  valid;  Owens  v.  Wright,  161  N.  C.  130,  Ann.  Gas.  1914D, 
1021»  76  S.  E.  736,  agreement  made  subsequent  to  and  after  illegal  agree- 
ment to  suppress  bidding  at  public  sale  was  a|)andoned  though  concerning 
same  property  good  >  Electrova  Co.  v.  Spring  Garden  Ins.  Co.,  156  N.  C. 
236,  35  L.  R.  A.  (N.  8.)  1216,  72  S.  E.  307,  upholding  recovery  on  insurance 
policy  on  piano  situate  in  house  of  ill  fame  destroyed  by  fire;  Citizens 
Nat.  Bank  v.  Mitchell,  24  Okl.  509,  517,  523,  103  Pac.  729,  733,  735,  up- 
holding right  of  bank  to  recover  money  loaned  in  good  faith  to  partners  to 
carry  out  contract  though  there  was  secret  understanding  between  partners 
to  engage  in  illegal  bidding;  Monahan  v.  Monahan,  77  Vt.  143,  70  L.  R.  A. 
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935,  59  AtL>  172,  where  complaint  seeks  to  impress  decnrities  with  trust 
and  alleges  they  were  secretly  taken  in  defendant's  name  without  his 
knowledge,  and  issues  raised  only  as  to  title,  fact  that  securities  put  in 
defendant's  name  to  avoid  taxes  not  ground  for  relief;  Reed  v.  Johnson, 
27  Wash.  54,  67  Pac.  386,  holding  contract  whereby  plaintiff  agreed  to 
convey  one-half  interest  in  certain  lands  to  defendant  in  consideration  of 
his  efforts  to  procure  location  of  depot  on  the  land  was  against  public 
policy  and  void  where  defendant  had  agreement  with  railroad  officers  that 
they  were  to  receive  one-fourth  of  the  proceeds  of  whatever  lots  were 
conveyed;  Ocean  Ins.  Co.  v.  Polleys,  13  Pet«  164,  10  L.  Ed.  108,  holding 
action  may  be  maintained  to  recover  upon  insurance  policy  on  a  vessel 
sailing  undec  illegal  register;  Ejmbro  v.  Bullitt,  22  How.  269,  16  L.  Ed. 
317,  right,  of  acceptors  of  bill  of  exchange  to  recover  from  dratwers  not 
affected  because  one  of  the  drawers  applied  proceeds  to  an  illegal  purpose; 
Armstrong  v.  American  Exchange  Bank,  133  U.  S.  467,  469,  S3  L.  Ed.  759, 
760,  10  Sup.  Ct.  460,  461,  a  bank  paying  checks  at  order  of  another  bank 
could  recover,  although  plaintiff  knew  the  money  was  used  to  pay  gambling 
losses;  Northwestern  Ins.  Co.  v.  Elliott,  7  Sawy.  22,  5  Fed.  229,  assignee 
of  void  insurance  policy  entitled  to  recover .  money  fraudulently  obtained 
from  him;  Western  Union  Tel.  Co.  v.  U.  P.  R.  R.  Co., /I  McCrary,  563,  3 
Fed.  428,  holding  an  illegal  contract,  executed  by  the  parties  thereto,  does 
not  affect  the  settlement  of  property  interests  acquired  under  it ;  Lehman 
v.  Strassberger,  2  Woods,  563,  Fed.  Cas.  8216,  note  given  ta  a  broker  for 
money  advanced  to  pay  losses  upon  cotton  bought  for  future  delivery  is 
valid,  it  not  being  shown  that  broker  intended  that  there  should  be  no 
actual  delivery;  Clark  v.  Protection  Ins.  Co.,  1  Story,  131,  Fed.  Cas.  2832, 
ship  taking  on^  board  cable  smuggled  by  another  vessel  does  not  thereby 
forfeit  recovery  upon  insurance  policy;  Buchanan  v.  Drovers'  National 
Bank,  55  Fed.  226,  6  U.  S.  App.  566,  note  given -tp  raise  money  to  pay  off 
prior  note  given  to  obtain  means  to  prosecute  an  illegal  business  is  valid; 
Morris  v.  Norton,  75  Fed.  926,  43  U.  S.  App.  739,  assignment  of  right  to 
collect  back  money  advanced  for  gambliqg  purposes  is  a  sufficient  con- 
sideration to  support  note;  Sampson  v.  Camperdown  Mills,  82  Fed.  838, 
holding  valid  a  mortgage  given  to  secure  advances  made  to  pay  losses  on 
an*  invalid  contract;  Snodgrass  v.  Cabiness,  15  Ala.  165,  mere  possession 
of  slaves  does  not  give  one  right  to  retain  them  against  purchaser,  although 
the  sale  may  have  been  fraudulent ;  Scheible  v.  Bacho,  41  Ala.  437,  contract 
based  on  a  loan  of  Confederate  treasury  notes  may  be  enforced;  IngersoU 
v.  Campbell,  46  Ala.  287,  where  money  earned  upon  an  illegal  contract  to 
violate- blockade  was  placed  in  the  custody  of  another,  action  may  be  main<^ 
tained  for  its  recovery;  Lea  v.  Cassin,  61  Ala.  316,  w^ere  contract  for  sale 
of  property  to  be  used  for  immoral  purposes  was  rescinded^  an  agreement 
to  refund  purchase  money  paid  is  valid;  Barker  v.  Parker,  23  Ark.  395, 
where  principal  in  ah  illegal  bond  delivered  money  due  upon  it  to  his 
surety,  who  agreed  to  pay  it  to  payee,  said  agreement  was  valid;  Phalen  v. 
Clark,  19  Conn.  432,  50  Am.  Dec.  265,  the  proprietor  of  a  lottery  can 
recover  from  his  agent  money  paid  upon  prize  ticket  fraudulently  sold 
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after  drawing;  Miller  t.  Goulds  38  Ga.  472,  contract  between  individuals, 
the  consideration  being  Confederate  treasury  notes,  is  vAlid;  Warren  v. 
Hewitt,  45  Ga.  508,  an  agent  may  recover  money  advanced  by  authority 
of  his  principal  in  making  contract,  which,  though  contrary  to  public 
policy,  was  entirely  executed;  Guilfoil  v.  Arthur,  158  HI.  608,  41  N.  E. 
1011,  fact  that  lands  deeded  in  trust  had  been  drawn  in  a  lottery  by 
grantor  is  no  defense  under  bill  to  enforce  the  trust;  Wright  v.  Hughes, 
13  Ind.  113,  a  promissory  note  given  upon  consideration  of  certain  void 
currency,  redeemed  at  maker's  request  by  payee,  is  valid;  Leavitt.v.  N.  A. 
Trust  Co.,  Lalor's  Sup.  to  Hill  &  Den.  228,  where  defendant  took  up 
seeorities  of  bank  at  their  request,  in  discharge  of  his  own  indebtedness, 
transaction  not  affected  by  alleged  illegality  of  securities;  The  Charles  E. 
Wiswall,  86  Fed.  674,  57  U.  S.  App.  184, 185,  42  L.  R.  A.  87,  a  combination 
to  raise  the  price  of  services  is  not  bar  to  recovery  of  their  fair  and  rea- 
sonable value;  Phenix  Ins.  Co.  v.  Clay,  101  Ga.  332,  65  Am.  St.  Rep.  308^ 
28  S.  E.  854,  fact  that  house  is  let  to  liewd  person  for  purposes  of  prostitu- 
tion does  not  of  itself  avoid  policy  of  insurance  issued  thereon  in  favor 
of  the  owner;  Patty  v.  City  Bank,  15  Tex.  Civ.  App.  485,  41  S.  W.  177, 
fact  that  partnership  agree/nent  was  illegal  as  against  public  policy  does 
not  deprive  a  partner  of  his  right  to  have  assets  first  applied  to  partner- 
ship debts ;  Erb  v.  Insurance  Co.,  98  Iowa,  611,  40  L.  R.  A.  849,  67  K.  W. 
584,  permitting  recovery  upon  insurance  covering  articles  owned  and  used 
in  violation  of  statutes;  Hedges  v.  Wallace,  2  Bush,  444,  92  Am.  Dec.  498, 
vendee  liable  for  price  of  hogs  purchased  for  the  Confederate  government, 
vendor  knowing  of,  but  not  participating  in,  the  illegal  act;  Martin  v. 
Richardson,  94  Ky.  188,  42  Am.  St.  Rep.  355,  19  L.  R.  A.  693,  21  S.  W. 
1040,  winning  lottery  ticket  if  fraudulently  secured  and  cashed  after  draw- 
ing, the  rightful  holder  may  recover;  Baker  v.  Page,  11  Me.  384,  26  Am. 
Dec.  542,  recovery  might  be  had  for  logs  cut  by  vendor  without  a  license 
and  sold  with  notice  to  vendee  of  that  fact;  PoUeys  v.  Ocean  Ins.  Co.,  14 
Me.  148,  150,  fact  that  register  of  a  vessel  is  illegal  does  nc^  render  void 
an  insurance  policy  placed  upon  her;  Boardman  v.  Merrimack  Ins.  Co.,  8 
Cush.  586,  insurance  policy  on  factory  is  not  rendered  void  by  drawing  of 
lottery  in  building,  assured  participating;  Smith  v.  Barstow,  2  Doug. 
(Mich.)  161,  162,  163,  promissory  note,  given  for  return  of  bank  notes 
deposited  as  security,  held  to  be  valid  even  though  notes  may  have  been 
illegal;  Niagara  Ins.  Co.  v.  De  Graff,  12  Mich.  136,  liquors  kept  illegally 
for  sale  may  be  lawfully  insured ;  Anheuser-Busch  Brewing  Assii.  v.  Mason, 
44  Minn.  321,  20  Am.  St  Rep.  582,  9  L.  R.  A.  608,  46  N.  W.  558,  recovery 
allowable  for  liquor  sold  keeper  of  house  of  ill  fam^,  it  not  being  shown 
that  vendor  intended  to  aid  any  unlawful  design;  Holt  v.  Barton,  42  Miss. 
714,  2  Am.  Rep.  642,  &  contract  founded  upon  subsequent  sale  of  merchan- 
dise illegally  donated  for  benefit  of  the  Confederacy  is  valid;  Walker  v. 
JefiEries,  45  Miss.  167,  169,  more  knowledge  that  money  loaned  was  to  be 
used  in  aid  of  Confederacy  does  not  invalidate  a  note  given  in  considera- 
tion thereof;  AUgear  v.  Walsh,  31  Mo.  App.  109,  one  receiving  property 
bailee  cannot  refuse  to  return  it,  because  bailor  deposited  the  property 
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in  order  to  defraud  creditors;  Hatch  v.  Hanson,  46  Mo.  App.  334,  where 
one  bought  lottery  tickets  with  his  own  and  another's  money,  and  turned 
them  over  to  a  third  person,  joint  owner  might  recover  his  share  of  prize 
drawn;  Proctor  v.  Lane,  62  N.  H.  463,  securities  turned  over  to  bondsmen 
of  embezzling  ofi&cial  as  indemnity,  according  to  contract,  is  not  in  fraud 
of  creditors;  Tracy  v.  Talmage,  14  N.  Y.  176,  67  Am.  Dec.  189,  where 
banking  company  bought  bonds  to  be  used  in  illegal  transactions,  the  ven- 
dor could  recover,  although  he  knew  of  the  unlawful  design,  having  done 
nothing  to  aid  it;  Curtis  v.  Leavitt,  15  N.  T.  245,  246,  where  a  foreign 
bank  loaned  money  to  a  banking  company,  taking  therefor  negotiable  cer- 
tificates of  deposit,  the  fact  that  the  issuance  of  such  certificates  is  pro- 
hibited by  statute  does  not  bar  recovery  thereon;  Mandlebaum  v.  Grego- 
vich,  17  Nev.  95,  46  Am.  Rep.  437,  28  Pac.  122,  a  traveling  merchant  selling 
goods  without  a  license  may  maintain  an  action  for  their  price;  Phillips  v. 
Hooker,  Phil.  Eq.  205,  sale  of  land  for  Confederate  notes  is  valid;  the 
issuing  of  the  notes  was  illegal,  but  the  use  of  them  after  they  were  issued 
was  not ;  Powell  v.  Smith,  66  N.  C.  402,  where  the  surety  on  note  given  in 
consideration  of  substituting  in  Confederate  army,  paid  the  same,  note 
executed  to  him  by  his  principal  for  money  paid  is  valid;  Ohio  Life  Ins. 
Co.  V.  Merchants'  Ins.  Co.,  11  Humph.  16,  53  Am.  Dec.  754,  where  the 
charter  of  trust  company  permitted  it  to  deal  in  exchanges  for  certain 
purposes,  but  not  for  others,  it  was  held  liable  upon  forbidden  contracts, 
with  innocent  parties  f  Jones  v.  Davidson,  2  Sneed,  455,  the  remedy  of  one 
joint  contractor  against  the  other  is  not  affected  by  an  unauthorized  cham- 
pertous  contract  entered  into  by  the  other  in  transacting  their  joint  busi- 
ness; Sherfy  v.  Argenbright,  1  Heisk.  142,  2  Am.  Rep.  698,  the  use.  of 
Confederate  notes  by  persons  having  no  purpose  to  further  Rebellion,  was 
not  unlawful;  State  etc.  v.  Bank  of  Tennessee,  5  Baxt.  98,  where  a  bank 
in  order  to  buy  Confederate  bonds  increased  its  issue  of  bank  notes,  in 
conformance  with  its  charter,  the  holders  of  these  notes  are  entitled  to 
have  them  redeemed;  Marshall  v.  Thurston,  3  Lea,  746,  notes  given  for 
money  advanced  to  pay  losses  incurred  by  illegal  speculation  in  ^'futures," 
are  v€ilid;  Boggess  v.  Lilly,  18  Tex.  203,  holding  where  one  partner,  in  a 
faro  game,  gave  his  note  to  the  other,  in  consideration  of  money  paid  to 
cover  losses,  a  recovery  might  be  had  upon  the  note;  Mills  v.  Johnson^  23 
'fex.  328,  one  paying  the  debts  of  another,  arising  from  an  illegal  con- 
tract, may  recover  upon  a  note  given  in  consideration  for  the  money  ad- 
vanced; Gerhard  v.  Neese,  36  Tex.  636,  fact  that  owner  of  cotton  intended 
afterward  to  evade  blockade,  does  not  relieve  him  from  freight  chaises 
incurred  in  lawful  transportation-;  De  Leon  v.  Trevino,  49  Tex.  95,  80 
Am.  Rep.  106,  notes  given  in  settlement  of  losses  incurred  in  violation 
of  the  blockade  are  valid;  Baldwin  v.  Potter,  46  Vt.  408,  an  agent  is  re- 
sponsible lo  his  principal  for  the  receipts  from  sales,  even  though  said 
sales  may  have  been  illegal;  Watson  v.  Fletcher,  7  Gratt.  18,  a  partner 
having  paid  for  partnership  property  is  entitled  to  contribution  from  estate 
of  deceased  partner,  though  the  property  may  have  been  subjected  to 
illegal  purposes;  Morrison  v.  Lovell,  4  W.  Va.  350|  assignmenti  withii^ 
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Federal  lines,  for  valuable  consideration,  of  a  certificate  of  deposit  issued 
within  the  Confederate  lines,  renders  the  same  valid;  McBlaid  v!  Gibbes, 
17  How.  236,  15  L.  Ed.  134,  assignment  to  bona  fide  purchaser  of  a  share 
in  company  oi^anized  to  supply  an  expedition  against  Mexico  is  valid; 
Planters'  Bank  v.  Union  Bank,  16  Wall.  500,  ^1  L.  Ed.  480,  an  action 
will  lie  for  the  proceeds  of  a  sale  of  Confederate  bonds;  Wiswall  v.  Scott, 
86  Fed.  674,  it  is  no  defense,  in  action  for  value  of  service  of  tug,  to  set 
up  that  owners  were  members  of  an  unlawful  combination  to  raise  prices; 
GiUiam  v.  Brown,  43  Miss.  660,  plaintiff  has  a  right  to  recover  from  his 
agent,  proceeds  of  illegal  sale  of  cotton;  Allgear  v.  Walsh,  24  Mo.  App. 
139,  a  bailee  cannot  retain  goods  against  bailor,  though  deposited  in  fr|iud 
of  creditors. 

Cited  in  following  dissenting  opinions;  Latham  v.  Clark,  25  Ark.  598, 
arguing  that  contracts  based  upon  Confederate  money  are  valid;  Jones  v. 
Hanna,  81  Cal.  516,  22  Pac.  885,  declaring  note  valid  where  a  part  of  the 
consideration  was  remotely  connected  with  prohibited  transaction;  De 
Groot  V.  Van  Duzer,  20  Wend.  406,  407,  412,  415,  arguing  that  a  contract 
for  pa3rment  of  commissions  to  broker  for  the  purchasing  of  certain  notes 
for  foreign  corporation,  forbidden  by  law  to  transact  said  business,  is 
valid ;  Nellis  v.  Clark,  4  EEill,  434,  promissory  note,  originally  given  in  part 
consideration  of  a  fraudulent  transaction,  valid  when  passed  for  oiew 
consideration  to  person  knowing  of  original  fraud;  Stewart  v.  Miller,  3 
Tex.  App.  Civ.  358,  where  plaintiff  cashed  defendant's  draft  to  assist  him 
in  paying  gambling  debt;  Day  v.  Bell,  32  N.  Y.  173,  Heckman  v.  Swartz, 
50  Wis.  270,  6  N.  W.  892^  arguendo;  Clarke  v.  Foss,  7  Biss.  554,  Fed.  Cas. 
2852,  holding  notes  given  for  advances  made  by  broker  in  legal  speculation, 
valid. 

Distinguished  in  Hanauer  v.  Doane,  12  Wall.  348,  20  L.  Ed.  441,  hold- 
ing action  would  not  lie  for  the  price  of  goods  sold  in  aid  of  the  Rebellion ; 
Dent  v.  Ferguson,  132  U.  S.  67,  83  L.  Ed.  248,  10  Sup.  Ct.  19,  a  vendor  of 
property  in  fraud  of  creditors  may  not  recover  from  fraudulent  vendee; 
Bierbauer  v.  Wirth,  10  Biss.  63,  64,  5  Fed.  338,  339,  agreement  to  pay 
salary  and  expenses  to  plaintiff  while  he  evaded  process  of  court,  is  void; 
Latham  v.  Clark,  25  Ark.  585,  holding  all  contracts  based  upon  Confederate 
money  void;  Bank  of  Louisville  v.  Young,  37  Mo.  406,  note  given  in  renewal 
of  a  note  founded  upon  an  illegal  loan  is  void;  Harrison  v.  McCluney,  32 
Mo.  App.  487,  contract  to  reimburse  a  party,  in  case  she  failed  to  sustain 
a  fraudulent  defense  to  a  suit,  is  void ;  Morrison  v.  Bennett,  20  Mont.  572, 
40  L.  R.  A.  162,  52  Pac.  558,  court  will  not  enforce  division  of  the  proceeds 
of  partnership  for  illegal  purposes;  Thornburg  v.  Harris,  3  Cold.  162, 
promissory  note  for  which  the  consideration  was  Confederate  notes  is 
void;  Wegner  v.  Biering,  65  Tex.  511,  where  surety  upon  a  note,  given 
upon  promise  not  to  prosecute  for  crime,  executes  new  note  for  amount 
paid,  note  is  void. 

Contracts,  the  consideration  for  which  has  partly  failed,  or  is  partly 
illegal    Note,  117  Am.  St.  Rep.  499. 
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Defense  against  recovery  of  money  collected  t)n  grdtind  that  it  was 
collected  on  unlawful  contract  or  for  illegal  purpose.  Note,  99  Anu 
Dec.  62.  •     \ 

Contract;  when  not  immoral.    Note,  8  Am.  Rep.  141. 

Sale  of  article  wliich'may  be  unlawfully  used.  Note,  32  Am.  Rep.  125» 
127. 

Contracts  to  stifle  criminal  prosecution.    Note,  37  Am.  Rep.  204. 

Validity  of  contracts  in  violation  of  statute.    Note^  1  Ami.  Cas.  334. 

Validity  of  contracts  in  business  transaction  of  which  is  misdemeanor. 
,      Note,  12  L.  R.  A.  (N.  S.)  592,  593. 

Insurance  oh  bawdy-house  or  its  furniture.  Note,  18  L.  R.  A.  (N.  S.) 
214, 

.   Validity  of  insurance  on   intoxicating  liquors.    Note,   31   L.   R.   A. 
(N.  8.)  874. 

Whether  promise  by  third  party  to  pay  claim  arising  out  of  perform- 
ance of  contract  is  tainted  by  its  illegality.  Note,  28  L.  R.  A.  (N.  8.) 
997. 

A  misdltectloii  or  omission.  In  the  Judge's   charge,   cannot  be  taken 
advantage  of  by  a  general  exception. 

Approved  in  Allen  v.  Blunt,  2  Wood.  &  M.  152,  Fed.  Cas.  217,  where  court 
omitted  unimportant  instructions,  there  being  no  request  that  they  be 
given;  Chicago  &  G.  W.  Ry.  Co.  v.  Healy^  86  Fed.  251,  error  cannot  be 
urged  on  the  ground  of  the  insufliciency  of  instructions  in  the  absence  of 
request  for  additional  instructions ;  Armour  v.  Pecker,  123  Mass.  147,  refus- 
ing to  consider  general  objection;  State  v.  Hascall,  6  N.  H..359,  omission 
to  instruct  upon  certain  point  is/uot  error,  in  absence  of  request  for  such 
instruction ;  Bumside  v.  Railroad  Co.,  47  N.  H.  559,  93  Am.  Dec.  478,  party 
excepting  cannot  change  his  ground  of  objection  on  appeal;  Robinson  v. 
Vamell,  16  Tex.  387,  it  cannot  be  assigned  bs  error  that  the  court  omitted 
instructions  which  might,  with  propriety,  have  been  given ;  Johnson  v. 
Granger,  51  Tex.  46,  refusing  to  reverse  judgment. because  instructions  were 
not  sufficiently  comprehensive,  additional  instructions  not  being  requested. 

Distinguished  in  Beazley  v.  Denson,  40  Tex.  434,  where  it  appeared  that 
the  verdict  of  the  jury  turned  upon  an  erroneous  charge,  not  objected  to 
at  time;  Chicago  Ry.  Co.  v.  Healy,  86  Fed.  251,  57  U.  S.  App.  523,  where 
instruction  was  correct,  as  far  as  it  went,  no  request  being  made  for  addi- 
tional instructions,  the  judgment  Would  not  be  reversed. 

A  bill  of  exceptions  should  contain  the  facts  found  and  not  t^e  evidence 
introduced  at  the  trial. 

Approved  in  The  Barge  Resort  v.  Brooke,  10  Mo.%533,  holding  bill  of 
exceptions  should  not  contain  all  the  evidence  ai^d  criticising  contrary  prac- 
tice; Poessenecker  v.  Weatherby,  16  Neb..95,  19  N.  W.  600,  criticising 
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failure  to  observe  this  practice;  Sehanber  v.  Jackson,  2  Wend.  52^  to  the 
same  effect.  .  \ 

11  Wheat.  280-303,  6  L.  EcL  474,  CHIBAC  v.  BEINICKEB. 

An  attorney  ia  not  competent  to  testify  concerning  coqlidential^commTini- 
cations  made  by  his  client. 

Approved  in  Kennedy  v.  Custer,  174  Fed.  976,  98  C.  C.  A.  584,  denying 
right  of  attorney  to  testify  concerning  antenuptial  contract  Which  he  had 
drawn  even  though  procured  by  fraud ;  Oliver  v.  Cameron,  Me Ar.  &  M.  243, 
attorney  is  competent  witness  to  testify  that  his  dealings  with  client 
were  not  professional;  Lorimer  v.  Lorimer,  124  Mich.  637,  83  N.  W.  611, 
holding  under  Mich.  Comp.  Laws,  §  10,212,  providing  when  suit  is  defended 
by  heirs,  the  opposite  party  shall  not  be  permitted  to  testify  to  matters 
which  would  have  been  equally  within  knowledge  of  decedent,  plaintiff  in 
ejectment  who  claims  as  wife  of  decedent  cannot  testify  as  to  facts  within 
knowledge  of  decedent;  Ex  parte  Gfeller,  178  Mo.  269,  77  S.  W.  558,  in 
proceedings  for  discovery  of  decedent's  assets,  attorney  for  decadent  must 
answer  questions  as  to  when  he  last  saw  certain  securities  belonging  to 
decedent  and  whether  after  de^th  he  had  money  belonging  to  decedent  and 
what  he  did  with  it;  Koeber  v.  Somers,  108  Wis.  507,  84  N^  W.  994,  holding 
where  attorney  was  authorized  by  plaintiff  to  settle  claim  against  defend- 
ant the  attorney  could  testify  as  to  such  transaction;  Alexander  v.  United 
States,  138  U.  S.  358,  34  L.  Ed.  957,  11  Sup.  Ct.  352,  holding  confession 
made  to  attorney  privileged  although  fee  was  not  paid;  Liggett  v.  Glenn, 
51  Fed.  395,  4  U.  S.  App.  438,  vmtten  contract  for  fees  between  attorney 
and  stockholders  of  corporation  not  admissible  in  hands  of  third  person 
to  prove  that  signer  was  stockholder;  Mutual  Life  Ins.  Co.  v.  Selby,  72 
Fed.  983,  44  U.  S.  App.  282,  statements  of  client  regarding  his  physical 
condition,  made  to  his  attorney,  not  admissible  in  action  growing  out  of 
insurance  policy ;  State  v.  Barrows,  52  Conn.  326,  admissions  of  woman  to 
her  attorney  not  competent  as  evidence  against  person  charged  with  adul- 
tery with  her;  Martin  v.  Anderson,  21  Ga.  309,  an  attorney  incompetent  to 
rive  testimony  yjonceming  his  client's  title  to  land ;  Morris  v.  Cain,  39  La. 
Ann.  726,  1  South  808,  holding  incompetency  of  attorney  is  not  removed 
by  death  of  his  client  or  termination  of  his  attorneyship. 

Distinguished  in  York  v.  United  States,  224  Fed.  90,  138  C.  C.  A.  356, 
denying  privilege  when  statement  communicated  in  presence  of  third  party ; 
Edison  Electric  Co.  v^  United  States  Electric  Co.,  44  Fed.  297,  holding  com- 
munications between  an  applicant  for  a  patent  and  the  patent  offic^  are 
not  privileged,  although  resulting  from  consultations  with  counsel;  Satter- 
lee  V.  Bliss,  36  Cal.  507,  508,  holding  the  rule  should  be  strictly  construed 
and  the  admission  of  testimony  of  an  attorney  showing  by  whom  he  was 
employed,  is  not  error;  Shaughnessy  v.  Fogg,  15  La.  Ann.  331,  questions 
may  be  addressed  to  an  attorney  to  ascertain  who  Was  his  client,  the  dura- 
tion of  that  relationship,  and  what  money  was  received  and  paid  oul;  Bee- 
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son  V.  Beeson,  9  Pa.  St.  301,  where. matter  communicated  was  not  in  its 
nature  private;  People  v.  Mahon,  1  Utah,  2Q,8^  where  the  defendant  con- 
sulted with  an  attorney  as  to  the  effect  of  a  proposed  forgery. 

Attorneys  as  witnesses.    Note,  66  Am.  St.  Bep.  213,  222. 

Becovery  in  ejectment  is  conclnsiTe  in  an  action  for  mesne  profits,  against 
,  tenant  in  possession,  but  not  conclusive  as  against  third  persons. 

Approved  in  King  v.  Davis,  137  Fed.  220,  where  ejectment  brought  by 
third  person  against  tenant,  and  landlord  has  no  knowledge  of  action  in 
time  to  have  made  himself  a  party,  he  may  have  default  judgment  against 
tenant  opened,  and  be  allowed  to  defend ;  Belden  v.  Seymour,  8  Conn.  309, 
21  Am.  Dec.  663,  admitting  record  of  ejectment  in  suit  upon  warranty  of 
title,  plaintiff,  though  real  defendant,  not  being  a  party  to  the  suit  in  eject- 
ment; Wilson  V.  Brookshire,  126  Ind.  505,  25  N.  E.  134,  suit  by^  tenant  to 
enjoin  sale  of  the  leased  premises  on  execution  is  no  bar  to  a  subsequent 
action  of  corporation  owning  the  property,  but  not 'controlling  prior  suit; 
Magwire  v^  Labeaumc,  7  Mo.  App.  184,  holding  it  competent  for  defendant 
in  an  action  for  mesne  profits  to  show  that  he  had  parted  with  a  portion 
of  his  interest  before  action  to  divert  title  was  brought;  Leland  v.  Tousey, 
-  6  Hill,  334,  335,  where  one  not  party  to  action  in  ejectment  offered  to  prove 
*  title  in  himself,  the  exclusion  of  such  evidence  was  error;  Reid  v.  Stanley, 
6  Watts  &  S.  375,  holding  prior  occupant  of  property  not  bound  by  judg- 
/  •  ment  in  ejectment  to  which  he  is  not  a  party  and  therefore  competent  to 
testify  in  the  action;  Drexel  v.  Man,  2  Pa.  St.  274,  44  Am.  Dec.  197,  judg- 
ment in  ejectment  conclusive  of  plaintiff's  title  in  action  for  mesne  profits 
accruing  subsequently  to  service  of  writ  of  ejectment;  Samuel  v.  Dpkihs, 

12  Rich.  175,  75  Am.  Dec.  730,  landlord  is  not  concluded  in  an  action  for 
land,  by  recovery  i^ainst  tenant,  landlord  not  being  party,  although  his 
title  was  set  up  in  defense;  Read  v.  Allen,  56  Tex.  180,  where  a  recovery  . 
against  a  tenant  was  held  not  binding  upon  landlord  not  a  party  to  the 
action;  Yount  v.  Howell,  14  Cal.  468,  in  distinguishing  common  law  and 
statutory  effect  of  a  judgment  in  ejectment  upon  an  action  for  mesne 
profits.  ^ 

Explained  in  Chirac  v.  Reinicker,  2  Pet.  617,  622,  7  L.  Ed.  539.  541,  on 
another  appeal. 

Distinguished  in  Smith  v.  Gayle,  58  Ala.  604,  holding  person  entering 
by  collusion  with  the  defendants,  subsequently  to  the  commencement  of 
the  suit,  is  bound  by  the  judgment.  * 

Privileged'  communication  between  attorney  and  client.    Note,  Ann. 

Cas.  1913A,  4,  5,  20,  21,  31. 
Necessity  that  communication  to  attorney,  to  be  privileged,  be  in  regard 

to  subject  matter  of  employment.    Note,  4  Ann.  Cas.  581, 

Time  as  o£  ;^hich  judgment  in  ejectment  speaks.    Note^  13  Ann.  Cas. 
1092. 


/ 

N 


323  CHIRAC  v.  REINICKER.  11  Wheat.  280-303 

WUle  record  in  ejectmoit  is  not  oTidence  to  establish  plaintiirs  title 
against  strangers,  it  Is  admissible  to  tfhow  posseesion  of  plaintiff. 

Approved  in  Heniy  v.  Davis,  149  Ala.  363,  IS  Ann.  Cas.  1090,  43  South. 
123,  denying  plaintiff's  right  to  recover  in  trespass,  his  only  evidence  of 
possession  being  judgment  in  ^ectment,  the  trespass  having  occurred  prior 
thereto;  Leland  v.  Tousey,  6  Hill,  332,  holding  possession  acquired  by  ^ect- 
ment  relates  to  time  when  title  was  acquired;  Clark  v.  Perdue,  40  W.  Va. 
306,  21  S.  E.  73S,  record  showing  recovery  against  tenant  is  competenti  to 
prove  possession  against  landlord  not  party  to  prior,  suit. 

Action  for  mesne  jj^oflts  may  be  maintained  against  bim  who  was  landlord 
in  fact.  , 

Approved  in  Rigney  v.  De  Graw,  100  Fed.  214,  holding  where  mortgagee 
enters  into  possession  under  void  foreclosul*e,  he  is  presumed  to  hold  as 
mortgagee  in  possession  and  limitation  does  not  run  in  his  favor  against 
smt  by  mortgagor  to  enforce  redemption  and  for  accounting  until  actual 
notice  to  mortgagor  that  he  claims  adversely;  TyYer  v.  Magwire,  17  Wall. 
292,  21  L.  Ed.  686,  pointing  out  remedy  of  claimant  restored  to  possession ; 
Gaines  v.  New  Orleans,  4  Wood,  234,  17  Fed.  29,  holding  warrantor  assist- 
ing in  defending  title  warranted,  liable  to  plaintiff  for  damages;  Limberg 
V.  Higenbotham,  11  Colo.  162,  17  ]^ac.  484,  action  may  be  maintained  for 
mesne  profits  against  persons  receiving  rents,  although  not  parties  to  origi- 
nal action;  Parsons  v.  Moses,  16  Iowa,  442,  under  statute  permitting  an 
occupying  claimant  of  land  to  recover  for  improvements  made  therein,  occu- 
paney  of  tenant  is  occupancy  of  landlord;  Hughes  v.  Carson,  90  Mo.  402, 
2  S.  W.  442,  such  an  action  is  still  maintainable  against  landlord,  notwith- 
standing the  statutory  provisions;  Boyer  v.  Smith,  3  Watts,  452,  one  who 
put  the  defendant  in  an  ejectment  suit  into  possession  is  not  competent  to 
testify  for  him^  being  himself  liable  in  subsequent  action  for  mesne  profits ; 
Walker  v.  Read,^  59  Tex.  192,  holding  joint  tenant  who  assisted  in  defend- 
ing the  title  of  others,  as  well  as  that  of  his  own  share,  is  jointly  liable 
for  the  wrongful  holding  of  his  codef dndants ;  Middletown  Bank  v.  Bates, 
II  Conn.  523,  action  in  ejectment  sustainable  against  landlWd  in  lact  who 
received  rents  from  tenant  in  possession. 

Distinguished  dn  Morris  v.  Beebe,  54  Ala.  307,  holding  in  statutory  real 
action  as  in  conmion-law  ejectment,  the  tenant  in  actual  possession  is  the 
only  proper  party  defendant;  Adams  v,  Gilchrist,  63  Mo.  App.  644,  it  not 
being  shown,  that  defendant  was  landlord  in  fact. 

Mesne  profits.    Note,  1  Am.  Dec.  116. 

Amendments  to  pleadings  are  matters  in  discretion  of  court  and  error  will 
not  Ue  to  allowance  or  refusal  thereof. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96,  132  C.  C.  A. 
336,  upholding  refusal  of  District  Court  in  refusing  to  permit  filing  of 
reply  after  trial  had  commenced  as  within  his  discretion;  Pacific' Mut.  Life 
Ins.  Co.  ▼.  Tompkins^  101  Fed.  541;  amendment  to  declaration  chanfc;ing 
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allegation  as  to  citizenship  of  plaintiff  to  conform  to  writ  is  within  discre- 
tion of  the  conrt;  Morris  v.  Wheat,  11  App.  (D.  C.)  214,  refusing  to  dis- 
turb order  striking  out  name  of  one  of  several  plaintiffs  in  ejectment; 
State  V.  Snowden,  23  Utah,  326,  65  Pae.  481,  holding  right  to  confidential 
communication  is  privilege  of  client  and  not  attorney,  and  must  be  made 
in  course  of  professional  employment;  Stanley  v.  Stanley,  27  Wash.  572, 
68  Pac.  188,  holding  in  action  for  alienating  her  husband's  affections,  an 
attorney  may  testify  that  he  was  employed  by  defendants  and  prepared  a 
complaint  for  divorce  on/  information  furnished  by  defendants;  Slicer  v. 
Bank,  16  How.  579,  14  L.  Ed.  1066,  where  a  prothonotary  under  order  of 
court  entered  a  confession  of  judgment  nunc  pro  tunc,  the  original  docket 
liavihg  been  lost ;  Chapman  v.  Barney,  129  U.  S.  681,  S2  L,  Ed-  801,  9  Sup. 
Ct.  427,  the  court  permitting  a  new  sole  plaintiff  to  be  substituted  for  sole 
original  plaintiff;  Stevens  v.  Nichols,  157  U.  S.  371,  39  L.  Ed.  737,  15  Sup. 
€t.  641,  sustaining  State  court  in  denying  application  to  amend  il  petition 
for  removal  of  the  cause  to  Federal  court ;  Blalock  v.  Equitable  Life  Assur. 
Soc,  75  Fed.  47,  41  U.  S.  App.  761,  where  court  refused  to  permit  an 
amendment  to  the  petition;  Merriam  v.  Langdon,  10  Conn.  473,  where  the 
County  Court  permitted  an  amendment  to  information,  after  the  expira- 
tion of  the  time  for  presenting  new  information  had  passed ;  Doane  v.  Cum- 
mins, 11  Conn.  158,  extending  practice  and  holding  it  within  the  discretion 
of  court  to  admit  testimony  out  of  order;  Evans  v.  Rogers,  1  Ga.  467,  where 
lower  court  permitted  verdict  to  be  amended  and  made  to  conform  to  dec- 
laration; Newman  v.  Foster,  3  How.  (Miss.)  393,  34  Am.  Dec.  104,  where 
court  allowed  amendment,  rights  of  the  parties  not  being  affected  thereby ; 
Shropshire  v.  Judge  of  Probate,  4  How.  (Miss.)  152,  where  cdurt  refused 
defendant's  motion  to  file  plea  of  nul  tiel  record,  after  pleadings  had  been 
regularly  made  up;  Bruch  v.  Carter,  32  N.  J.  L.  559,  refusal  to  permit  de- 
fendant to  add  plea  of  justification  to  the  general  issue  is  not  error;  Fowler 
V.  Col  ton,  1  Pinn.  337,  where  trial  court  refused  to  permit  an  amendment 
to  notice  of  special  matter  to  be  given  in  evidence  in  justification  of 
alleged  slander;  Stewart  v.  Bennett,  1  Fla.  443,  where  the  court  permitted 
plaintiff  to  amend  the  declaration  and  writ  by  striking  out  names  of  co- 
defendants  ;  Poole  V.  Nixon,  9  Pet.  773,  Appx.,  9  L.  Ed.  806,  19  Fed.  Cas. 
995,  where  Circuit  Court  refused  an  amendment,  introducing  new  parties 
and  new  matter  into  a  suit  closed  by  final  decree. 

Distinguished  in  Avery  v.  Bowman,  39  N.  H.  397,  holding  it  error,  where 
a  court  refused  a  proper  amendment,  not  on  the  ground  of  discretion,  but 
on  the  ground  that  they  had  no  power  to  grant  it;  Welch  v.  County  Court 
of  Wetzel  County,  29  W.  Va.  68,  1  S.  E.  340,  modifies  the  rule,  holding 
mi^tters  not  subject  to  review  must  be  purely  matters  of  discretion,  and 
ordering  Circuit  Court  to  grant  writ  6i  certiorari. 

Variance  between  writ  and  declaration  should  be  taken  advantaffe  of  by 
plea  In  abatement,  in  court  below. 

Approved  in  How  v.  McKinney,  1  McLean,  320,  Fed.  Cas.  6749,  refusing 
motion  to  quash  writ,  because  of  variance  with  the  declaration;  Prince 
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V.  Lamb,  Breese,  379,  varianee  between  the  writ  and  declaration  may 
not  be  urged  as  error  in  appellate  court ;  Carpenter  v.  Hoyt^  17  111.  530,  to 
the  same  effect,  and  authorities  collected;  Cmikshank  v.  Brown,  5  Gilm. 
77,  according  to  modem  practice  advantage  should  be  taken  of  variance 
by  motion  in  the  lower  court ;  Chapman  v.  Davis,  4  Gill,  177,  .where  plain- 
tiff sued  out  a  writ  as  administratrix  and  declared  as  executrix,  a  plea  in 
abatement  could  not  be  maintained,  because  not  made  at  the  proper  time; 
Schenk  v.  Schenck,  10  N.  J.  L.  275,  plea  in  abatement,  because  of  variance 
between  writ  and  declaration,  is  good;  Waldo  v.  Beckwith,  1  N.  M.  Ill, 
without  particular  application,  plea  in  abatement  being  upon  other  grounds. 

Miscellaneous.  Cited,  but  not  in  point,  Tufts  v.  Tufts,  3  Wood.  &  M. 
509,  Fed.  Cas.  14,233 ;  iiartin  v,  Bartow  Iron  Works,  35  'Ga.  328. 

11  Wheat.  304-^309,  6  L.  Ed.  480,  FINUST  ▼.  BANK  OF  UNITED  STATES. 

When  foreclosure  set  aside  to  let  In  prior  encombraacers. 

Cited  in  First  Nat.  Bank  v.  Salem  Flour  Mills  Co.,  12  Sawy.  490,  31 
Fed.. 583,  holding  prior  mortgagee  proper  defendant  in  suit  to  foreclose 
subsequent. mortgage;  Sutherland  v.  Lake  Superior  etc.  Co.,  23  Fed.  Cas. 
461,  9  Bank.  Reg.  302,  holding  prior  encumbrancers  necessary  parties 
where  there  is  substantial  doubt  as  to  amounts  due  them;  Converse  v. 
Michigan  Daiiy  Co.,  45  Fed.  19,  mortgagee  can  make  creditors  of  mort- 
gagor's grantor  parties  to  suit,  when  they  claim  that  the  transfer  to  mort- 
gagor was  in  fraud  of  their  prior  liens;  Wilson  v.  Hayward,  2  Fla.  30, 
holder  of  remaining  notes,  secured  by  mortgage  previously  foreclosed,  can- 
not under  statute  have  foreclosure  of  the  same  mortgage;  remedy  is  in 
equity  where  all  parties  may  be  joined;  Heimstreet  v.  Winnie,  10  Iowa, 
431,  bill  may  be  dismissed  as  to  junibr  mortgagee  against  whom  service 
cannot  be  obtained ;  Hodges  v.  Mullikin,  1  Bland  Ch.  513,  514,  setting  aside 
deeree  against  trustee,  where  cestuis  que  trust,  under  certain  deeds,  would 
otherwise  have  been  materially  injured;  Walsh  v.  Smyth,  3  Bland  Ch.  26^ 
where  two  obligors  had  a  common  ground  of  relief,  upon  which  each 
mi^t  be  relieved  without  prejudice  to  other,  it  was  not  necessary  that  f  hey 
should  be  joined  in  suit  to  set  aside  contract ;  Millei'  v.  Finn,  1  Neb.  288, 
refusing  to. set  aside  a  decree  for  the  purpose  of  introducing  a  party  who 
should  have  been  an  original  defendant;  Hall  v.  Hall,  11  Tex.  547,  subse- 
quent purchasers  and  mortgagees  of  personal  property,  having  possession 
thereof,  are  necessary  parties  in  an  action  to  foreclose  a  prior  mortgage. 

Explained  in  Hagan  v.  Walker,  14  How.  37,  14  L.  Ed.  316,  dispensing 
with  a  prior  encumbrancer,  because  outside  the  jurisdiction  of  the  court. 

Denied  in  part  in  Warren  etc.  v.  Burton,  9  S.  C.  198,  holding  prior 
encumbrancer  not  a  necessary,  but  only  a  proper,  party  to  a  suit  in  fore- 
closure. 

Prior  encombraacers  are  not  bound  by  decree  In  salt  to  wlilch  fhey  are 
ii0t  made  inrtiea. 


11  Wheat.  304-309         NOTES  ON  U.  S.  REPORTS.  326 

Approved  in  Iron  Cliffs  Co.  v.  Negannee  Iron  Co.,  197  U.  S.  472,  49 
L.  Ed.  840,  25  ^up.  Ct.  474,  decree  of  State  court  requiring  defendants  to 
vacate  lands  and  enjoining  them  from  further  mining  thereon,  bill  being 
based  on  theory  that  corporation  lessor  of  defendant  was  no  longer  in 
existence,  is  not  reviewable  in  Supreme  Court  in  proceeding  in  which  cor- 
poration is  not  party ;  Globe  Loan  &  Trust  Co.  v.  Eller,  61  -Neb.  228,  85 
N.  W.  49,  holding  that  in  foreclosure  proceedings  \by  junior  mortgagee 
where  the  interest  of  the  mortgagor  was  the  gross  appraised  value  less 
the  senior  mortgage,  the  appraisement  was  fair;  Williams  v.  Gibbs,  17  How. 
255,  15  L.  Ed.  141,  holding  an  assignee  not  bound  by  distribution  pro- 
ceedings of  which  he  had  no  notice;  Phillips  v.  Mariner,  5  Biss.  28,  Fed. 
Cas.  11,105,  holding  a  bill  of  review  would  lie,  where  neither  the  bill  in 
foreclosure  nor  the  decree  accounted  or  provided  for  a  third  note  described 
in  the  mortgage;  State  Trust  Co.  v.  National  Land  Imp.  eto.  Co.,  72  Fed. 
578,  prior  encumbrancers  not  made  parties  are  not  bound  ^jy  bill  in  State 
court,  enjoining  officers  of  creditor  corporation,  and  appointing  receiver 
for  benefit  of  creditors;  Wilson  v.  Biscoe,  11  Ark.  55,  where  State  and 
bondholder  wer^  considered  prior  mortgagees  in  mortgage  given  to  bank 
upon  issue  of  stock,  their  rights  are  not  affected  by  foreclosure  proceed- 
ings to  which  they  are  not  parties;  Hefner  v.  Northwestern  Life  Ins.  Co., 
123  U.  S.  754,  81  L.  Ed.  812,  8  Sup.  Ct.  340,  holding  decree  binding  upon 
one  claiming  property  under  tax  title^  he  having  been  made  party  to  the 
suit.  ^ 

Purchasers  \mdet  decree  of  foreclosure  take  land  subject  to  prior  encum- 
brances. 

Cited  in  Brown  v.  Wallace,  4  GUI  &  J.  492,  2  Bland  Ch.  599,  holding 
caveat  emptor  applies  to  all  judicial  sales  and  a  trustee  appointed  to  sell 
property  sold  only  title  of  the  parties  to  the  suit;  Bowyer  v.  Hughart,  9 
Gratt.  359,  one  purchasing  property  under  decree  fraudulently  obtained, 
with  knowledge  of  the  fraud,  will  not  be  relieved  from  his  purchase  though 
he  acquires  no  valid  title. 

Effect  of  foreclosure  as  to  first  mortgagee  where  mortgage  foreclosed 

is  subsequent  to  his.    Note,  80  Am.  Dec.  716. 
Right  of  foreclosure  on  default  in  payment  of  mortgage.    Note,  18 

E.  B.  0.  490. 

Miscellaneous.  Cited  in  Shepherd  v.  Pepper,  133  U.  S.  651,  33  L.  Ed. 
715,  10  Sup.  Ct.  446,  holding,  upon  application  of  a  junior  encumbrancer, 
court  of  equity  will  provide  for  the  sale  of  encumbered  property,  if  the 
interest  of  the  mortgagor  and  encumbrancers  require  it;  in  Johnson  v.  Cul- 
bertson,  79  Fed.  5,  without  particular  application;  also  Continental  Nat. 
Bank  V.  Heilman,  81  Fed.  42;  Wilson  v.  Hay  ward,  6  Fla.  196;  in  general 
discussion,  Phelps  v.  Pierson,  1  G.  Greene,  127.  ^ 
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Some  of  Americiiii  caaes  proceed  on  idea  of  new  promifle,  for  wliicli  ancient 
debt  l8  a  sufficient  consideration. 

Approved  in  Johnson  v.  Gregg,  7  D.  C.  145,  where  statute  of  limitations 

pleaded  in  bar  new  promise  may  be  given  in  evidence  under  general  issue ; 

Martin  v.  Broach,  6  Ga.  32,  50  Am.  Dec.  312,  holding  promise  to  pay  debt 

.barred  by  statute  constitutes  new  cause  of  action,  which  must  be  declared 

on  in  words  in  which  it  was  made. 

Acknowledgment  of  debt,  wblch  will  take  case  ont  of  statute  of  limita- 
tloDs,  mnat  be  un^oaUfled  and  nnconditionaL 

Approved  in  Strong  v.  Andros,  34  App.  D.  C.  282,  "a  promise  to  pay  the 
debt  of  $100  in  monthly  installments,"  is  tin  acknowledgment  of  the  debt 
to  the  amount  of  one  hundred  dollars;  Homblower  v.  George  Washington 
University,  31  App.  D.  C.  74,  mere  agreement  to  arbitrate  does  not  estop 
defendant  from  relying  on  statute;  Bean  v.  Wheatley,  13  App.  D.  C.  480, 
where  debtor  does  not  dispute  amount  but  claims  a  credit  which  is  allowed, 
acknowledgment  is  unconditional;  Thompson  v.  Shepherd,  1  Mackey  (D.C.), 
388,  an  acknowledgment  is  not  defective  for  uncertainty  because  it  admitted 
too  large  an  indebtedness;  Ruppert  v.  Beavans,  2  App.  D.  C.  302,  answer 
'^I  do  that,"  to  question  ^^You  know  you  owe  itf "  held  an  unconditional 
acknowledgment;  Koop  v.  Cook,  67  Or.  97, 135  Pac.  318,  holding  insufficient 
and  conditional  a  promise  ' '  to  try  to  pay  if  this  sickness  does  not  continue 
too  long";  Bell  v.  Morrison,  1  Pet.  362,  7  L.  Ed.  179,  holding  the  adipis- 
sion  of  existence  of  unliquidated  account,  on  which  something  is  due  to 
plaintiff,  not  a  sufficient  acknowledgment ;.  Thompson  v.  Peter,  12  Wheat, 
567,  6  L.  Ed.  731,  acknowledgment  by  personal  representative  will  not 
take  case  out  of  statute  of  limitations;  Fort  Scott  v.  Hickman^  112  U.  S.  ^ 
164,  28  L.  Ed.  641,  5  Sup.  Ct.  64,  report  of  committee  of  city  council  pro- 
posing plan  of  compromise  with  holders  of  certain  city  bonds,  not  an 
acknowledgment  to  take  fhem  out  of  statute  of  limitations;  Shepherd  v. 
Thompson,  122  U.  S.  236,  237,  80  L.  Ed.  1157,  7  Sup.  Ct.  1232,  an  assign- 
ment of  a  certain  claim,  in  consideration  of  a  debt  barred  by  statute,  is 
not  sufficient  to  raise  implication  of  new  promise;  Archer  v.  Poor,  5 
Cr.  C.  C.  542,  Fed.  Cas'.  509,  mere  acknowledgment  of  a  debt  is  not  suffi- 
cient; NichoUs  V.  Warfield,  2  Cr.  C.  C.  429,  Fed.  Cas.  10,234,  expression 
of  willingness  to  pay  debt,  if  certain  account  should  be  allowed  as  setoff, 
will  not  take  the  case  out  of  statute;  St.  John  v.  Garrow,  4  Port.  226, 
29  Am.  Dec.  281,  admission  by  debtor  that  debt  is  due,  is  sufficient  to 
revive, original  cause  of  action;  Crawford  v.  Childress,  1  Ala.  488,  489,  ^ 
under  statute  right  of  action,  founded  upon  bond,  cannot  be  revived  by 
an  acknowledgment  of  debt ;  Bates  *  Admr.  v.  Bates,  33  Ala.  104,  a  declara- 
tion by  the  debtor  to  administrator's  attorney,  thatJie  had  once  offered 
to  settle  claim  in  lands,  and  would  do  so  then  if  alministrator  was  au- 
thorized to  make  settlement,  is  not  sufficient  acknowledgment;  Brown  v. 
State  Bank,  10  Ark.  136,  holding  letter  to  boiik  acknowledging  note,  to 
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be  within  the  above  rule,  and  suMcient  to  tetive  debt;  De  Forrest  v.  Hunt, 
8  Conn.  185,  holding  expressions  in  letter  acknowledging  a  debt  to  be  an 
unqualified  acknowledgment ;  Dickinson  v.  McCamy,  5  Ga.  488,  48  Am.  Dec. 
299,  acknowledgment  in  defendant's  plea  that  the  signature  to  note  sued 
on  as  his,  is  not  sufidcient  to  take  case  out  of  the  statute;  Chambers  v. 
Garland,  3  Greene,  324,  promise  to  pay  debt  in  land,  under  circumstances 
leaving  impression  that  the  promise  was  made  to  avoid  litigation,  and  not 
to  acknowledge  indebtedness,  does  not  avoid  statute;  Penley  v.  Water- 
house,  3  Iowa,  439,  holding  certain  letters,  acknowledging  indebtedness, 
sufficient  to  bring  case  within  rule;  Stewart  v.  McFarland,  84  Iowa,  67, 
50  N.  W.  222,  bequest  to  wife  in  payment  of  note  does  not  constitute  such 
au  admission  as  would  revive  right  of  action  on  note,  where  wife  refused 
to  accept  provisions  of  the  will;  Head's  Executor  v.  Manners,  5  J.  J.  Marsh. 
261,  a  promise  to  pay  debt  barred  by  statute  will  not  be  implied  from  an 
acknowfedgment  that  same  Was  due ;  Bailey  v.  Crane,  21  Pick.  324,  letter 
from  defendant,  avowing  his  inability  to  pay  note  and  asking"  for  discharge 
without  payment,  does  not  take  debt  out  of  statute;  Ten  Eyck  v.  Wing, 
1  Mich.  48,  a  stipulation  that  there  be  reference  to  a  master  to  state 
amount  due  on  a  judgment  is  not  an  acknowledgment  of  debt;  McLean 
V.  Thorp,  4  Mo.  259,  admission  by  defendant  to  witness  that  he  must  raise 
some  money  or  plaintiff  would  sue  him,  and  later  acknowledgment  that  the 
had  not  paid  plaintiff,  is  not  sufficient  acknowledgment;  Stewart  v.  Reck- 
less, 24  N.  J.  L.  429,  in  case  of  person  discharged  in  bankruptcy,  his  ex- 
pression of  an'  intention  to  payt  certain  notes  was  not  a  promise  to  pay 
them;  Purdy  v.  Austin,  3  Wend.  190,  expressions  denying  an  account  and 
refusing  to  settle  with  any  one  but  plaintiff  is  not  an  acknowledgment  of 
debt;  Bradley  v.  Fi^ld,  3  Wend.  273,  statements  that  note  against  which 
statute  had  run  had  been  paid  by  balance*  on  running  account,  not  sufficient 
to  imply  promise  of  payment,  upon  failure  to  produce  account;  Cocks  t. 
Weeks,  7  Hill,  47,  a  promise  by  defendant  to  pay  a  certain  note  "as  soon 
as  he  conveniently  could"  is  not  sufficient;  Tht^mpkins  v.  Brown,  1  Denio, 
249,  proof  of  promise  to  pay  ''when  able"  is  not  sufficient  to  avoid  plea 
of  the  statute  of  limitations,  without  establishing  defendant's  ability  to 
pay;  Bloodgood  v.  Bruen,  8  N.  Y.  368^  an  admission  of  original  indebted- 
ness in  answer  to  bill  in  chancery  at  suit  of  third  person,  will  not  remove 
the  bar  of  statute;  Wakeman  v.  Sherman,  9  N.  Y.  92,  a  promise  to  pay 
barred  debt  if  successful  in  business  is  conditional,  and  business  success 
must  be  shown;  evidence  of  defendant's  title  to  certain  real  estate  not 
admissible;  Shoemaker  v.  Benedict,  11  N.  Y.  183,  62  Am.  Dec.  97,  pay- 
ments made  by  one  of  the  joint  and  several  makers  of  note  does  not 
affect  the  defense  of  statute  as  to  the  other;  Lafoige  v.  Jayne,  9  Pa.  St. 
413,  admission  of  debt;,  with  averments  of  setoff  and  a  promise  to  pay 
balance  when  able,  iwill  not  avoid  statute,  there  being  no  evidence  of 
ability;  Hayes  v.  Clfnkscales,  9  S.  C.  454,  where  debt  is  revived  by  con- 
ditionid  promise,  statute  begins  to  run  against  new  promise  upon  the 
performance  of  the  condition;  Thurmond  y.  Trammell,  28  Tex.  380,  91  Am. 
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Dec  826,  where  defendant,  while  admitting  plaintiff^s  title  to  x)eTSonal 
property  refosed  to  submit  to  title  or  surrender  the  property,  bar  is  not 
thereby  removed;  Farmere'  Bank  v.  Clarke,  4  Leigh  (Va.),  606,  where 
condition  of  promise  was  not  shown  to  have  been  fulfilled,  statute  was 
not  barred;  Aylett  v.  Robinson,  9  Leigh  (Va.),  49,  promise  to  '* settle" 
account  when  well  enough  to  transact  business  is  not  an  acl^owledgment 
of  debt  or  a  promise  to  pay ;  Moore  v.  Bank  of  Columbia,  6  Pet.  9,  28  L.  Ed. 
3S1,  exclaination  of  debtor,  while  drinking,  that  he  owed,  ''one  damned 
fiye  hundred  at  the  Bank  of  Columbia, '^  is  not  sufficient  acknowledgment; 
In  re  Burton,  29  Fed.  639,  discussing  analogy  between  debt  barred  by  stat- 
ute of  limitations  and  debt  barred  by  discharge  in  bankruptcy;  Gulick  y. 
Turnpike  Co.,  14  N.' J.  L.  548,  declining  to  further  limit  operation  of  the 
statute;  Henry  y.  Root,  33  N.  Y.  531,  532,  holding  an  infant  retaining 
property  purchased  during  infancy,  after  reaching  majority,  thereby  ratifies 
his  contract;  Belote  y^  W3mne,  1  Yerg.  541,  holding  a  promise  made  by  one 
partner  after  dissolution  of  a  partnership,  that  the  firm  will  pay  a  debt 
of  the  partnership,  does  not  revive  debt  against  the  other  partner;  Davis 
V.  Minor,  1  How.  (Miss.)  191,  28  Am.  Doc.  329,  upon  purpose  and  construc- 
tion of  statute. 

Denied  in  Davis  v.  Van  Zandt,  Cr.  C.  C.  208,  Fed.  Cas.  3656,  a  promise 
to  pay  ''when  able'^  will  take  the  case  out  statute  without  proof  that 
defendant  has  since  been  able  td  pay. 

Distinguished  in  Flannery  v.  Maine  Red  Granite  Co.,  3  App.  D.  C.  399, 
acknowledgment  of  debt  made  by  one  partner  before  statute  had  run  binds 
all  the  partners. 

11  Wheat.    820-324,    6  I..   Bd.    484,    FOWLB   T.   OOBCMOK    OOUNOIL   OF 
ALEXAXDKUL 

Joinder  In  demurrer  to  evidence. 
Approved  in  Slocum  v.  New  York  Life  Ina.  Co.,  228  U.  S.  389,.  390, 
391,  392,  Ann.  Oas.  1914D,  1029,  57  L.  Ed.  890,  891,  33  Sup.  Ct.  523,  deny- 
ing rigbt  of  Circuit  Court  of  Appeals  to  direct  verdict  for  defendants 
where  in  lower  court  plaintiffs  had  verdict  and  modifying  order  of  said' 
court  so  Bs  to  grant  new  trial;  Igram  v.  Jacksonville  St.  Ry.  Co.,  43  Fla. 
327,  30  South.  801,  where  statement  of  facts  reduced  to  record  under 
demurrer  to  evidence  is  loose  and  indeterminate,  judge  should  refuse  to 
give  judgment  on  demurrer;  Bass  v.  Rublee,  76  Vt.  402,  57  Atl.  966,  no 
final  judgment  can  be  rendered  on  appeal  on  demurrer  to  evidence  where 
there  is  no  joinder  in  demurrer  in  record;  Van  Stone  v.  Stillwell  etc.  Mfg. 
Co.,  142  U.  S.- 134,  35  L.  Ed.  963,  12  Sup.  Ct.  183,  sustaining  court  in  over- 
ruling general  demurrer,  there  being  some  evidence  supporting  plaintiff's 
contention;  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  389,  6  L.  Ed.  667, 
inferring  ^om  the  evidence  that  a  delay  at  particular  port  was  reasonable 
and  not  deviation,  affecting  policy  of  insurance ;  Pickel  v.  Isgrigg,  10  Biss. 
233,  235,  236,  6  Fed.  679,  681,  682,  it  is  exclusive  province  of  jury  to 
weigh  evidencei  and  part^  upon  whom  rests  burden  of  proof  cannot  demur 
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to  evidence  of  adverse  party;  Johnson  v.^  United  States,  5  Mason,  436^ 
437)  Fed.  Cas.  7419,  assumii;ig  as  true  certain  facts  which  ipight  be  inferred 
from  the  evidence,  and  collecting  authorities;  Hinote  v.  Simpson,  17  Fla. 
451,  reversing  judgment  upon  demurrer  to  evidence,  no  specific  facts  being 
admitted  upon  record,  and  no  joinder  in  demurrer;  Duncan  v.  State,  29 
Fla.  450,  10  South.  817,  it  rests  in  discretion  of  the  court  as  to  whether 
demurrer  to  the  evidence  shall  be  entertained;  Fee  y.  Florida  Sugac  Mfg. 
Co.,  36  Fla.  616,  18  Soi^th.  855,  reversing  judgment,  where  the  testimony 
on  demurrer  to  evidence  was  "loose,  indeterminate,  and  conflicting''; 
J.  A.  &  N.  Ry.  Co.  v.  Velie,  140  111.  62,  29  N.  E.  7^7,  there  was  no  error 
in  overruling  motion  to  exclude  plaintiff's  evidence,  where  facts  were  dis- 
puted; Fritz  V.  Clark,  80  Ind.  595,  party  cannot  successfully  demur  to  the 
evidence,  when  the  burden  of  the  issue  is  upon  him;  Indianapolis  etc.  R.  R. 
Co.  V.  McLin,  82  Ind.  445,  upon  defendant's  demurring  to  the  evidence, 
testimony  tending  to  show  no  contributory  negligence  on  part  of  plaintiff, 
accepted  as  conclusive;  Plant  v.  Edwards,  85  Ind.  589,  holding  demurrer 
to  the  evidence  by  plaintiff,  after  both  parties  had  put  in  their  evidence, 
irregular  and  incorrect;  Franks  v.  State,  1  G.  Greene,  542,  the  court 
properly  refused  to  instruct  the  jury  that  the  evidence  was  insufficient 
to  support  the  indictmeht;  State  r.  Soper,  16  Me.  296,  SS  AnL  Dec  667, 
sustaining  plaintiff's  refusal  to  join  in  general  demurrer,  thep  being  a 
matter  of  fact  in  controversy;  Copeland  v.  New  England  Ins.  Co.,  22 
Pick.  140,  143,  ordering  a  new  trial,  where  plaintiffs  joined  in  demurrer, 
there  still  being  a  dispute  as  to  the  fact  at  issue ;  Golden  v.  Knowles,  120 
Mass.  337,  holding  an  oral  demurrer,  in  which  there  was  no  joinder  by 
plaintiff,  irregular  and  erroneous;  Waul  v.  Kirkman,  27  Miss.  830,  court 
properly  refused  to  compel  plaintiff  to  join  in  demurrer  to  evidence,  ad- 
mitting evidence,  but  not  the  facts  which  it  was  offered  to  prove;  M.  & 
0.  R.  R.  Co.  V.  McArthur,  43  Miss.  186,  in  action  for  dam^es,  upon 
demurrer  being  joined  court  was  warranted  in  accepting  as  facts,  all  that 
testimony  tended  to  prove;  Ware  v.  McQuillan,  54  Miss.  706,  a  variance 
between  bill  of  particulars  and  proof,  regarding  defendant's  name,  is  not 
proper  ground  for  demurrer  to  the  evidence;  Western  Assurance  Co.  v. 
mayer,  64  Miss.  797,  798,  2  South.  174,  reversing  judgment  upon  demurrer 
to  the  evidence,  stating  evidence,  but  not  facts  proved  or  admitted;  Pino 
v.  Hatch,  1  N.  M.  132,  reversing  judgment  upon  demurrer  to  evidence, 
it  app6aring  that  facts  in  question  were  disputed;  Booth  v.  Cotton,  13 
Tex.  362,  plaintiff  need  not  join  in  demurrer  where  facts  are  disputed; 
Miller  v.  Baltimore  &  0.  R.  R.  Co.,  17  Fed.  Cas.  304,  overruling  demurrer 
where  facts  were  in  dispute;  Suydam  v.  Williamson,  20  How.  436, 15  L.  Ed. 
981,  in  discussion  of  modes  whereby  evidence  may,  in  certain  cases,  be 
put  on  record  and  questions  of  law  arising  thereon,  reviewed  upon  writ 
of  error;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co.,  228 
U.  S.  413,  415,  Ann.  Cas.  1914D,  1029,  57  L.  Ed.  899,  900,  33  Sup.  Ct.  523, 
majority  holding  that  Circuit  Court  of  Appeals  cannot  set  aside  verdict 
for  plaintiff  in  lower  court  by  directing  verdict  for  defendant,  but  mufit 
grant  new  triaL 
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11  Wlieat.  325-382,  6  L.  £d.  486^  FtLBS  y.  ^OULDIH. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute^ 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1257. 

f 
t 

U  Wbeat  332-860,  6  Ii.  Ed.  488,  GOVEBNEXTB'S  HEIRS  v.  BOBEBTSON. 
An  alien  cannot  take  land  by  descent. 
Approved  in  Tidwell  v.  Chiricahua  Cattle  Co.  (Ariz.),  53  Pac.  1^4,  hold- 
ing under  Rev.  Stats.,  §§  2222,  2223,  3135,  relating  to  settling  on  govern- 
ment lands,  that  deeds  from  grantor  to  plaintiff  corporation  were  admis- 
sible, although  title  was  in  the  United  States;  Crane  v.  Reeder,  21  Mich. 
73,  4  Am.  Bep.  441,  holding  an  act  authorizing  foreigners  to  take  and 
hoId4ands  does  not  confer  upon  the  heirs  o^such  foreigners  the  right  to 
take  by  inheritance,  unless  vested  before  the  repeal  of  the  act. 

Where  allan  takes  by  grant,  ^&  subsequent  naturalization  relates  back 
and  obviates  every  conseauence  of  bis  alien  disability. 

Approved  in  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A.  263,  following  rule ; 
In  re  Symanowsski,  168  Fed.  961,  upholding  declaration  of  allegiance 
made  by-  alien  at  time  of  application  to  citizenship  as  relating  back  to 
time  of  filing  his  declaration  of  intention;  Lone  Jack  Min.  Co.  v.  Meggin- 
son,  82  Fed.  94,  48  U.  S.  App.  461,  holding  subsequent  declaration  of  an 
intention  to  become  a  citizen,  by  an  alien  locator  of  mining  claim,  relates 
baek  to  date  of  location;  Harley  v.  State,  40  Ala.  696,  the  right  of  the 
State  to  escheat  the  lands  of  alien  is  'defeated  when  the  latter  is  admitted 
to  citizenship. 

Distinguished  in  Wulf  v.  .Manuel,  9  Mont.  285,  23  Pac.  725,  holding 
defendant's  naturalization  could  not  retroact  to  his  purchase,  or  right  to 
a  mining  claim.  ^ 

J  AUea  may  take  by  grant  and  may  keld  ontU  title  is  divested  by  an  inquest 
of  office. 

Apprqved  in  McKinley  Min.  Co.  v.  Alaska  Min.  Co.,  183  U.  S.  571, 
46  L.  Ed.  8S5y  22  Sup.  Ct.  87,  holding  location  of  mining  claim  by  alien 
can  only  be  attacked  by  government;  Duncan  v.  Eagle  Rock  Gol^  Mining 
etc.  Co.,  48  Colo.  574,  139  Am.  8t.  Bep.  288,  111  Pac.  590,  objection  that 
mining  location  has  been  made  by  alien',  may  be  made  by  United  States 
in  patent  proceedings  which  are  in  nature  of  inquest  of  office ;  Johnson  v. 
Elkins,  1  App.  D.  C.  442,  act  of  Congress  March  3,  1887,  prohibiting  aliens 
from  holding  real  estate  applies  only  to  titles  acquired  after  passage  of 
act;  Hanna  v.  Kelsey  Realty  Co.,  145  Wis.  280,  140  Am.  St.  Rep.  1^75,  33 
L.  B.  A.  (N.  S.)  356,  12^  N.  W.  1082,  denying  right  of  foreign  corporation 
failing  to  comply  with  statute  permitting  it  to  do  business  in  State,  to 
liold  land  as  against  holder  of  prior  unrecorded  mortgage;  Louisville  Prop- 
erty Co.  v.  Mayor  &  City  Council  of  Nashville,  114  Tenn.  221,  84  S.  W. 
812,  purchase  of  realty  by  foreign  corporation  which  had  not  complied 
with  statutea  relating  to  foreign  corporations  is  valid;  Taylor  v.  Benham, 
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5  How.  270,  12  L.  Ed.  148,  land  taken  by  aliens,  by  devise,  does  not  escheat 
until  office  found;  Manuel  v.  Wulff,  152  U.  S.  508,  511,  S8  L.  Ed.  533,  534, 
14  Sup.  Ct.  652,  653,  holding  this  rule  applies  to  a  grant  of  a  mining 
claim  to  an  alien;  Farmers'  Loan  &  Trust  Co.  v.  McKi^ney,  6  McLean, 
5,  Fed.  CaSr  4667,  foreign  corporation  may  maintain  an  action  of  ejectment 
for  possession  of  land  acquired  by  mortgage;  Billings  v.  Aspen  Min.  & 
Smelting  Co.,  52  Fed.  251,  10  U.  S.  App.  322,  the  right  to  defeat  title 
to  mining  claim  on  ground  that  it  was  located  by  alien,  is  reserved  to 
government  alone ;  Bogan  v.  Edinburgh  etc.  Mortgage  Co.,  63  Fed.  197, 
27  U.  S.  App.  346,  commission  of  land  office  could  not  forfeit  rights  of 
pre-emptor  and  his  mortgagee,  because  former  entered  the  land  as  home- 
stead while  still  alien;  Jinkins  v.  Noel,  3  Stew.  80,  an  alien  may  maintain 
an  action  to  recover  possessiod*  of  land  obtained  by  gr&ni ;  Jones  v.  Minogue, 
29  Ark.  644,  holding  it  immaterial  whether  devisee  be  an  alien  or  not; 
Justice  Mining  Co.  v.  Lee,  21  Colo.  263,  52  Am.  St.  Rep.  219,  40  Pac.  445, 
after  grant  of  title  to  mineral  land  is  made  to  an  alien,  it  cannot  be  at- 
tacked by  third  party;  Wadsworth  v.  Wadsworth,  12  N.  Y.  380,  statute 
declaring  void  every  devise  of  real  property  to  X)er6on8  who  are  aliens  at 
time  of  testator's  death,  does  not  apply  to  alien  devisee  bom  after  death 
of  testator;  Hubbard  v.  Goodwin,  3  Leigh  (Va.),  512,  commonwealth  cannot 
take  profits  received  by  an  alien,  before  decree  giving  title  to  State;  Fritts 
v.  Palmer,  132  U.  S.  293,  88  L.  Ed.  821,  10  Sup.  Ct.  96,  discussing  right 
of  foreign  corporation  to  hold  land  under  Constitution  of  Colorado;  Ker- 
shaw V.  Kelsey,  100  Mass.  574,  97  Asb  Dec.  137, 1  Am.  Rep.  154,  permitting 
recovery  upon  lease  of  land  within  Confederate  territory;  Crane  v.  Reeder, 
21  Mich.  70,  4  Am.  Rep.  440,  cited  as  to  statutes  of  Virginia  in  regard  to 
land  titles  of  aliens;  Davidson  College  v.  Chambers,  3  Jones  Eq.  261,  where 
corporation  was  bequeathed  a  greater  sum  than  authorized  to  hold. 

Distinguished  in  Jones  v.  Chiles,  4  J.  J.  Marsh.  613,  where  an  entry 
of  land  became  void  through  noncompliance  -with  the  law,  one  claiming 
by  subsequent  entry  may  perfect  the  same. 

Denied  in  Tibbitts  v.  Ah  Tong,  4  Mont;  537,  2  Pac.  760,  holding  doctrine 
of  the  common  law  inapplicable  where  aliens  claimed  mineral  lands  under 
a  conveyance. 

Necessity  jfor  judicial  proceeding  to  effect  escheat.    Note,  15  L.  R.  A. 
(N.  S.)  880. 

Where  title  of  alien  escheats,  it  passes  superior  title  to  government. 
Approved  in  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  240,  90  Pac.  938, 
Constitution,  art.  V,  §  14,  providing  grants  of  lands  shall  be  signed  by 
Governor  does  not  apply  to  grant  of  lands  acquired  by  State  for  delinquent 
taxes;  dissenting  opinion  in  State  v.  West  Branch  Lumber  Co.,  66  W.  Va. 
3,  65  S.  E.  1059,  majority  denying  right  of  State  to  maintain  suit  to  sell 
land  as  forfeited  that  had  reverted  to  State  for  failure  to  pay  taxes  by 
one  acquiring  title  through  tax  sale;  Stith  v.  Hart,  6  T.  B.  Mon.  629,  hold- 
ing relinquishment  of  land  to  the  State  by  grantee  of  patentee  did  not 
pass  title  to  conflicting  subsequent  patentee. 
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8Ute  neTer  intends  to  grant  lands  ot  another,  and  where  grantee  l8 
ignorant  of  prevloiis  patent,  caveat  emptor  applies. 

Cited  in  Webster  y.  Clear,  49  Ohio  St.  400,  31  N.  E.  746,  holding*  one 
who,  in  good  faitk,  purchased  land  from  State  takes  no  title  against 
former  purchaser. 

I 

U  Wheat.  361-374,  6  !•.  Ed.  496,  SBELBT  V.  OUT. 

Supreme  Court  follows  State  court's  construction  of  State  statutes. 
Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  decision  of  Supreme 
Court  of  Oklahoma  that  railroad,  because  of  its  noncompliance  with  statu- 
tory requirements,  not  entitled  to  plead  statute  of  limitations  conclusive  on 
Federal  courts;  Nielsen  v.  Chicago  etc.  R.  Co.,  187  Fed.  397,  109  C.  C.  A. 
225,  upholding  construction  of  Supreme  Court  of  Colorado  that  "fencing 
statute"  is  unconstitutional  under  Colorado  Constitution ;  Sunset  Telephone 
&  Tel^raph  Co.  v.  City  of  Pomona,  172  Fed.  836,  97  C.  C.  A.  251,  Federal 
court  will  follow  State  construction  placed  upon  question  whether  contract 
rights  given  by  State  statute  %have  been  violated  contra  to  Federal  Consti- 
tution; Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  352,  under  settled  con- 
struction placed  by  Supreme  Court  of  Pennsylvania  upon  act  giving  right 
of  action  for  death  such  statute  does  not  confer  right  of  action  on  next 
of  kin;  Parker  v.  Moore,  115  Fed.  802,  holding  Federal  courts  will  follow 
decision  of  State  courts  whether  contract  is  governed  by  law  of  place 
where  made,  and  whether  it  is  contrary  to  public  policy  or  statutes  of 
State;  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Mechanics'  Sav.  Bank,  97  Fed. 
302,  holding  the  Supreme  Court  of  Kansas  having  decided  that  on  suit  by 
creditor  of  corporation  against  stockholder  the  stockholder  may  plead  a 
bona  fide  indebtedness  from^he  corporation,  that  defense  may  be  pleaded 
in  any  ji^risdiction ;  Williams  v.  Gold  Hill  Min.  Co.,  96  Fed.  465,  holding 
decision  of  Supreme  Court  of  California  that  creditors  of  mining  corpora- 
tion may  question  validity  of  mortgage  not  ratified  by  stockholders  is 
binding  on  Federal  court ;  State  v.  O'Neil,  147  Iowa,  525,  Ann.  Oas.  1912B, 
691.  33  L.  B.  A.  (N.  S.)  795,  126  N.  W.  458,  denying  right  to  prosecute 
for  acts  prohibited  by  statute  performed  before  decision  holding  statute 
void  had  been  reversed;  Green  v.  Neal,  6  Pet.  298,  8  L.  Ed.  405,  construing 
statute  of  limitations  according  to  the  settled  law  of  the  State;  Beals  v. 
pale,  4  How.  54,  11  L.  Ed.  873,  approving  doctrine  in  construction  of 
statute  relating  to  recording  of  deeds ;  Leffingwell  v.  Warren,  2  Black,  603, 
17  L.  Ed.  262,  in  construing  statute  of  limitations ;  Webster  v.  Cooper,  14 
How.  504,  14  L.  Ed.  517,  holding  a  statute  inoperative,  it  having  been  so 
held  by  the  State  Supreme  Court;  Christy  v.  Pridgeon,  4  Wall.  203,  18 
L  Ed.  324,  adopting  the  interpretation  of  the  Mexican  colonization  law, 
placed  upon  it  by  the  Texas  courts ;  Hamilton  Co.  v.  Massachusetts,  6  Wall. 
^,  18  L.  Ed.  907,  adopting  the  definition  of  the  term  "commodities"  as 
uniformly  given  by  Massachusetts  courts;  Davie  v.  Briggs,  97  U.  S.  637, 
24  L.  Ed.  1089,  adopting  construction  of  Supreme  Court  of  North  Caro- 
lina, that  term  "'beyond  the  seas"  in  statute  of  limitations,  means  "without 
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TTnited  States";  Louisiana  v.  Pilsbury^  1(^  TL  S.  294,  26  L.  Ed.  1096,  con- 
struing section  of  the  Constitntion  of  Louisiana,  r^uiring  uniformity  in 
taxation,  in  conformance  with  the  decisions  of  the  State  Supreme  Court; 
Bauseman  v.  Blunt,  147  U.  S.  652,  657,  87  L.  Ed.  31S,  320,  13  Sup.  Ct.  469, 
470,  construing  Kansas  statute  of  limitations  in  accordance  with  decision 
of  State  court,  rendered  after  contrary  construction  by  the  Circuit  Court; 
Balkam  v.  Woodstock  Iron  Co;,  154  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct. 
1014,  refusing  to  consider  contention  that  Alabama  Supreme  Court  had 
misconstrued  its  own  statute  of  limitations;  Falbrook  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  155,  41  L.  Ed.  387,  17  Sup.  Ct.  61,  refusing  to  hold  act 
of  legislature  to  be  in  violation  of  the  State  Constitution,  in  face  of  clear 
and  repeated  decisions  of  State  Supreme  Court  to  contrary;  Thompson  v. 
Phillips,  1  Bald.  284,  Fed.^Cas.  13,974,  adopting  Pennsylvania  construction 
of  statute  limiting  lien  of  judgments,  though  vested  rights  were  thereby 
affected;  In  re  Cornwall,  9  Blatchf.  127,  Fed.  Cas.  3250,  6  N.  B.  R. 
318,  construing  Connecticut  statute  of  limitations  affecting ,  bankruptcy 
proceedings;  United  States  v.  Drennen,  Hempst.  326,  Fed.  Cas.  14,992, 
the  laws  of  several  States  «are  rules  of  decision' in  United  States  courts, 
and  there»  is  nothing  in  laws  of  Arkansas  forbidding  the  execution  of 
judgment  against  administrator  in  his  representative  capacity;  Boyle  v. 
Arledge,  Hempst.  623,  Fed.  Cas.  1758,  construing  statute  of  limitations 
of /Arkansas;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  &  M.  455,  Fed.  Cas.  11,015, 
construing  insolvent  law  in  accordance  with  Massachusetts  decisions; 
In  re  Noesen,  6  Biss.  447,  Fed.  Cas.  10,288,  12  N.  B.  R.  426,  interpre- 
ting Wisconsin  statute  of  limitations  in  its  application  to  proceedings  in 
bankruptcy;  Layin  v.  Emigrant  Bank,  18  Blatchf.  11,  1  Fed.  650,  follow- 
ing latest  adjudication  aa  to  proper  construction  of  statute  authorizing 
surrogate  to  issue  letters  of  administration;  Hiller  v.  Shattuek,  1  Flipp. 
274,  Fed.  Cas.  6504,  holding  statute  of  Michigan  governing  new  trials  in 
ejectment  suits  constitutes  rule  of  decision  for  Circuit  Court  in  case  arising 
thereunder;  In  re  Eldridge,.  2  Hughes,  257,  Fed.  Cas.  4331,  in  conformity 
with  Virginia  decisions,  filing  of  petition  by  bankrupt,  including  claim 
of  creditor  not  already*  barred  by  statute,  is  equivalent  to  new  promise; 
In  re  Wyllie,  2  Hughes,  461,  Fed.  Cas.  18,112,  court  of  bankruptcy  cannot 
contravene  adjudications  made  by  State  courts  interpreting  exemptions 
under  local  statutes;  State  v.  Grand  Tnink  Ry.  Co.,  3  Fed.  889,  adopting 
adjudications  of  New  Hampshire  courts,  holding  procee4ings  under  a 
certain  statute  penal  in  their  nature ;  Fidelity  Ins.  Co.  y.  Shenandoah  Iron 
Co.,  42  Fed.  376,  following  constru9tion  of  Virginia  courts  declaring  cer- 
tain statutes  unconstitutional;  Bloodgood  v.  Grasey,  31  Ala.  589,  admitting 
decisions  of  sister  State  as  conclusive  of  the  proper  construction  of  stat- 
ute of  that  State;  Yonley  v.  Lavender,  27  Ark.  264,  one  obtaining  judg- 
ment in  the  Federal  courts  against  administrator  in  his  fiduciary  capacity, 
must  file  his  claim  in  Probate  Court  in  accordance  with  the  State  law 
limiting  his  rights;  Hammond  v.  Coleman,  4  Mo.  App.  318,  government 
grant  having  been  made  to  person,  "or  his  legal  representatives,"  the  ques- 
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tion  as  to  who  these  "repTdsenlatives"  are,  must  be  determined  by  law  of 
State;  Lane  v.  Watson,  51  N.  J.  L.  188,  17  Atl.  117,  construction  given  to 
statutes  of  New  York  by  Supreme  Court  of  that  State  is  conclusive  when 
raised  in  other  courts;  Jessup  7.  Carn^e,  80  N.  Y.  446,  36  Am.  Rep.  646, 
where  the  construction  of  Iowa  statute  was  before  court;  Nimick  v.  Iron 
Works,  25  W.  Va.  192,  adopting  construction  of  Ohio  courts  of  statute 
affecting  corporation  organized  thereunder;  Prentice  v.  Zane,  19  Fed.  Cas. 
1270,  construing  Pennsylvania  statute  in  accordance  with  decisions  of  State 
court;  Udell  v.  The  Ohio,  24  Fed.  Cas.  498,  to  same  effect  in  case  arising  out 
of  statute  governing  liens  for  materials  furnished;  dissenting  opinion  in 
Gelpcke  v.  City  of  Dubuque,  1  Wall.  210,  211,  17  L.  Ed.  527,  where  State 
court  changes  its  construction  of  statute,  Supreme  Court  should  follow  the 
later  construction;  dissenting  opinion  in  B.  &  O.  R.  R.  Co.  v.  Baugh,  149 
U.  S.  404,  37  L.  Ed.  787,  13  Sup.  Ct.  928,  arguing  that  the  decisions  of  the 
courts  of  Ohio  should  govern  in  definition  of  "fellow-servants";  Faulkner 
V.  Hart,  82  N.  Y.  421,  37  Am.  Rep.  580,  arguendo;  Commonwealth  v.  Pitts- 
burgh R.  R.  Co.,  58  Pa.  St.  44,  local  corporation  also  incorporated  under 
the  laws  of  another  State  may  attack  the  local  statutes  in  the  Federal 
courts;  Crosby  v.  Huston,  1  Tex.  237^  to  effect  that  local  statute  cannot 
affect  property  in  foreign  jurisdiction. 

Distinguished  in  State  v.  Missouri  Athletic  Club,  261  Mo.  604,  L.  R.  A.* 
1915C,  876,  170  S.  W.  911,  refusing  adoption  of  construction  placed  upon 
statute  by  State  Supreme  Court  where  property  or  contract  rights  affected; 
Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  holding 
where  United  States  Circuit  Court  had  construed  statute  not  before  con- 
strued by  State  courts.  Supreme  Court  is  not  bound  to  follow  subsequent, 
contrary  construction  by  the  State  court;  Austen  v.  Miller,  5  McLean, 
156,  Fed.  Cas.  661,  where  question  was  not  as  to  construction  of  State 
statute,  but  as  to  principle  of  mercantile  law  governing  case;  McClure  v. 
Owen,  26  Iowa,  253,  decision  of  United  States  Supreme  Court  is  not  author- 
ity in  State  court  when  it  contravenes  construction  given  by  the  State  court 
to  State  Constitution ;  Farrior  v.  New  England  Mortgage  Co.,  92  Ala.  179, 
9  South.  ^32,  12  L.  B.  A.  857,  later  cases  adopting  new  rule  will  not  be 
given  retroactive  effect,  where  existing  contracts  would  thereby  be  affected ; 
Hall  V.  Russel,  3  Sawy.  515,  Fed.  Cas.  5943,  this  rule  does  not  include 
special  limitations  concerning  suits  in  equity. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  393,  422. 

Term  ^^leyond  seas'*  is  oraally  construed  by  fhe  State  courts  as  equlTalent 
to  without  limits  of  State  where  statute  is  enacted. 

Approved  in  Jamieson  v.  Potts,  55  Or.  298,  25  L.  k  A.  (N.  S.)  24,  105 
Pac.  95,  note  executed  and  delivered  by  nonresident  temporarily  in  State 
to  resident  thereof  is  domestic  contract;  Smith  v.  The  Heirs  of  Bond,  8 
Ala.  390,  holdingNexception  in  statute  that  suit  may  be  brought  against 
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debtor  "after  liis  return  into  State/'  means  after  his  return  vith^n  juris- 
diction of  the  State;  State  Bank  v.  Seawell,  18  Ala«  618,  provision  in 
statute  of  limitations,  entitling  creditor  to  sue  after  "return"  of  absen^ 
debtor,  applies  to  debtor  who  has  come  within  State  for  first  time;  Field 
V.  Dickinson,  3  Ark.  415,  86  Am.  Dec.  460,  construing  term  ^'beyond  the 
seas"  as  beyond  jurisdiction  of  State;  Stephenson  v.  Doe,  8  Blackf.  515, 
46  Am.  Dec.  495,  to  same  effect;  Estis  v.  Rawlins,  5  How.  (Miss.)  266, 
provisions  that  time  of  defendant's  absence  from  State  shall  not  be  taken 
as  part  of  time  limited  by  act  applies  to  those  who  have  not  been  in  State; 
Galusha  v.  Cobleigh,  13  N.  H.  86,  following  construction  above;  Smith  v. 
Madison,  7  Ohio  (pt.  II),  236,  to  same  effect;  Snbddy  v.  Cage,  5  Tex.  117, 
adopting  this  construction,  and  exception  to  persons  "absent"  extends  to 
foreigners  who  reside  always  abroad;  Darling  v.  Meachum,  2  G.  Greene, 
604,  defining  term  "beyond  sea,"  as  used  in  the  statutes  of  Michigan,  to 
mean  outside  of  United  States ;  Whitney  v.  Goddard,  20  Pick.  308,  32  Am* 
Dec.  217,  resident  of  another  State  is  not  person  "beyond  sea,  without  any 
of  the  United  States";  Harris  v.  Harris,  71  N.  C.  176,  residing  beyond 
limits  of  State  is  not  being  "beyond  seas" ;  State  v.  Johnson,  12  Minn.  479, 
93  Am.  Dec.  244,  defining  phrase  "beyond  sea";  United  States  v.  Dustin, 
.25  Fed.  Cas.  949,  holding  act  of  Congress  punishing  conspiracies  is  revenue 
laW)  and  limitation  of  five  years  applies. 

Five  years'  bona  fide  possession  of  slave  constitatea  title,  by  laws  or 
Virginia,  upon  which  possessor  may  recover  in  detinue. 

Approved  in  Sadler  v.  Sadler,  W  Ark.  643,  where  possession  of  slave 
was  for  a  longer  period  than  required  by  statute;  Spencer  v.  McDonald, 
22  Ark.  475,  where  there  was  possession  for  the  statutory  period;  Morris 
V.  Lyon,  84  Va.  334,  4  S.  E.  735,  detinue  will  not  lie  against  one  holding- 
by  adverse  possession  for  time  prescribed  by  statute;  Moore  v.  State,  43 
N.  J.  L.  205,  89  Am.  Rep.  660,  a  person  cannot  be  prosecuted  for  crime 
barred  by  statute  of  limitations,  when  bar  was  removed  after  time  had 
run  against  it;  Hall  v.  Webb,  21  W.  Va.  325,  subsequent  repeal  of  a  limi- 
tation law  cannot  give  a  retrospective  effect  so  as  to  disturb  title;  Thorn- 
burg  V.  Bowen,  37  W.  Va.  543,  16  S.  E.  827,  statutory  bar  to  detinue 
attaches  in  five  years,  and  title  thereby  becomes  vested  in  the  possessor; 
Sprccher  v.  Wakeley,  11  Wis.  440,  while  person  held  under  tax  deed,  time 
fixed  by  statute  expired,. his  title  thereby  became  vested;  Kegler  v.  Miles, 
1  Mart.  &  Y.  430,  17  Am.  Dec.  822,  adverse  possession  of  slave  for  statu- 
tory period  vests  absolute  right  of  property  in  possessor;  Calvert  v.  Lowell, 
10  Ark.  151,  under  act  of  1839,  action  on  sealed  instrument  is  barred,  after 
expiration  of  five  years;  Mitchell  v.  Wilson,  3  Cr.  C.  C.  249,  Fed.  Cas. 
9672,  principle  of  rule,  that  twenty  years'  possession  of  lands  gives  sub- 
stantive title  applies  equally  to  personal  chattels;  Sims  v.  Canfield,  2  Ala, 
561,  563,  where  mortgagee  of  slaves  acquired  title  by  possession,  equitable 
action  was  barred. 
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Denied  in  part  in  Huffmitn  v.  Alderson,  9  W.  Va.  624,  holding  title  is  not 
vested  by  bar  of  statute,  and  act  of  legislature  extending  time  is  eonsti- 
tutionaL 

Effect  of  the  bar  of  the  statute  of  limitations.    Note,  95  ^HL  St.  Bep. 
671. 

Title  to  personal  property,  acquired  under  the  limitation  act  of  a  State, 
must  be  recognized  in  other  Jurisdictions. 

Approved  in  Goodman  v.  Munks,  8  Port.  95,  where  action  on  promissory 
note  was  barred  by  statute  of  State  in  which  it  was  made  and  defendant 
resided,  no  action  could  be  maintained  in  another  jurisdiction;  Thompson 
V.  Bead,  41  Iowa,  50,  an  action  upon  promissory  note  barred  by  statute 
of  State  in  which  maker  resided,  cannot  afterward  be  maintained  in  an- 
other State;  Hamilton  v.  Cooper,  Walk.  (Miss.)  544,  12  Am.  Dec.  590, 
where  defendant  acquired  title  to  slaves  under  the  statute  of  another 
State;  Davis  v.  Minor,  1  How.  (Miss.)  189,  SS8  Am.  Dec.  828,  to  same 
effect;  Fears  ▼.  Sykes,  35  Miss.  635,  where  same  question  arose;  Bom  v. 
Shaw,  29  Pa.  St.  292,  72  Am.  Dec.  634,  where  sale  of  personal  property 
was  made  in  another  State,  question  of  fraud,  because  of  grantor's  pos- 
session, must  be  determined  by  laws  of  place  of  sale;  Brown  v.  Parker, 
28  Wis.  32,  where  action  upon  a  note  is  barred  by  statute  of  State  in  which 
it  was  made  and  in  which  parties  thereto  reside,  judgment  ^obtained  in 
another  State  is  of  no  avail;  Thurmond  v.  Trammell,  28  Tex.  380,  91  Am. 
Dec.  S^5,  but  without  particular  application  in  discussion  as  to  whether 
verbal  acknowledgment  would,  of  itself,  remove  bar  of  statute. 

Distinguished  in  Finnell  v.  South.  Kan.  Ry.  Co.,  33  Fed.  428,  holding 
cause  of  action  for  personal  injury  not  extinguished  by  statute  of  the 
State  where  it  accrued,  plaintiff  being  rissident  of  another  State,  where 
common-law  rule  prevailed;  Powell  v.  Wragg,  13  Ala.  164,  where  fact  of 
possession  of  certain  slaves  was  not  sufficiently  shown;  Bohannan  v.  Chap- 
man,  13  Ala.  645,  where  the  title  to  slave  was  not  perfected  by  possession, 
defendant's  vendor  having  been  out  of  State ;  Jones  v.  Jones,  18  Ala.  253, 
overruling  Goodman  v.  Munks,  8  Port.  95,  holding  statute  does  not  extin- 
guish contract,  and  action  may  be  maintained  thereon  in  another  State; 
Moseby  v.  Williams,  5  How.  (Miss.)  524,  where  facts  did  not  establish 
adverse  possession;  Mcl^rty  v.  Morrison,  62  Mo.  143,  construing  statute 
of  Louisiana  which  was  pleaded  in  bar  as  not  an  absolute  extinguishment 
of  debt,  and  consequently  no  defense  in  another  jurisdiction;  Haws  v. 
Cragie,  4  Jones  (N.  C),  398,  in  an  action  upon  bond,  presumption  of  pay- 
ment raised  by  law  of  the  place  of  execution  is  not  applicable. 

Qualified  in  Wynn  v.  I^e,  5  Ga.  233,  holding  that  the  statute  pleaded 
must  bar  the  title  as  well  as  remedy,  and  residence  of  the  parties  must 
be  such  that  the  statute  naay  actually  and  fully  operate. 

Denied  in  Alexander  v.  Burnett,  5  Rich.  204,  where  plaintiff  cionverted 
a  n^;ro  and  gained  title  by  prescription^  he  cannot  maintain  trover  against 
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original  owner  residing  in  another  State  who'  subsequently  regains  pos- 
session. , 

The  local  law  of  the  obligation  governs  when  statute  of  limitations  la 
pleaded  as  a  bar. 

Approved  in  Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  538,  48  L.  Ed.  292, 
holding  adverse  possession  for  x>eriod  prescribed  by  statute  of  limitations 
of  Utah,  after  act  Ranting  land  and  before  patent  had  been  issued  to 
Central  Pacific  Railroad  Company  for  part  of  its  land  grant  and  not 
within  right  of  way,  will  prevail  against  patent;  Equitable' Mut.  etc.  Ins. 
Corp.  V.  Murray,  131  Ky.  750,  115  S.  W.  819,  validity  of  capital  stock 
note  given  to  fire  insurance  company  executed  and  made  payable  in  N«w 
York  should  be  determined  in  New  York;  Eingartner  v.  Illinois  Steel  Co., 
103  Wis.  376,  74  Am.  St.  Rep.  872,  79  N.  W.  434,  holding  if  citizen  of 
sister  State  allows  statute  of  limitations  to  run  on  claim  against  citizen 
of  same  State,  he  cannot  enforce  claim  in  courts'  of  Wisconsin  if  right  of 
defense  in  his  own  State  is  a  vested  right;  in  Pritchard  v.  Norton,  106  U.S. 
131,  27  L.  Ed.  106,  1  Sup.  Ct.  107,  holding  a  bond  of  indemnity  executed 
in  one  State,  on  behalf  of  an  appellant  in  the  court  of  another  State, 
an  obligation  to  be  performed  in  the  latter  State  and  its  construction  is 
governed  thereby;  Nicolls  v.  Rodgers,  2  Paine,  440,  Fed.  Cas.  10,260,  an 
action  brought  in  New 'York  upon  an  attested  promissory  note,  made  in 
Massachusetts,  was  barred  by  istatute  of  former,  although  it  would  not 
have  been  by  that  of  latter  State;  Bacon  v.  Dahlgreen,  7  La.  Ai|m.  605, 
statute  of  State  in  which  suit  upon  promissory  note  is  brought  determines 
time  in  which  an  action  Ithereon  is  barred ;  Townsend  v.  Jemison,  9  How. 
414,  418,  IS  L.  Ed.  199,  statute  of  limitations  of  country  in  which,  the  suit 
is  brought  may  be  pleaded  to  bar  recovery  upon  contract  made  out  of 
its  political  jurisdiction,  that  of  lex  loci  contractus  cannot  be. 

Distinguished  in  Boyd  v.  Clark,  8  Fed.  850,  where  a  statute  gave  right 
of  action,  unknown  to  the  common  law/  limiting  time  within  which  action 
shall  be  brought,  such  limitation  held  operative  in  suit  brought  in  another 
State. 

What   statute  of  limitations  will  govern   action  in  other  State  or 
country.    Note,  48  L.  R.  A.  635. 

11  Wheat.  375-380,  6  L.  Ed.  498,  WALKEB  ▼.  OBlfFIN. 

Oeneral  Intention  of  testator,  as  indicated  by  will,  controls  when  there  ia 
question  as  to  whether  devisees  take  per  stirpes  or  per  o^ilta.    . 

Approved  in  Mclntyre  v.  Mclntyre,  192  U.  S.  121,  48  L.  Ed.  871,  24  Sup. 
Ct.  197,  holding  where  testator  left  residue  '*to  be  divided  equally  between 
my  brothers  Edwin  and  Charles'  children,''  and  at  date  of  will,  Edward  had 
died  leaving  six  children  five  of  whom  survived  testator  and  Charles  had 
two  children  and  he  and  one  child  survived  testator,  residue  was  to  be 
divided  per  capita;  Laisure  v.  Richards,  56  Ind.  App.  307,  103  N.  E.  682, 
where  general  scheme  of  will  indicates  intent  to  regard  legatees  as  a  class 
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it  will  be  so  construed;  Records  v.  Fields,  155  Mo,  324,  56  S.  W.  1023, 

holding  the  words  ** between"  the  heirs  of  his  two  deceased  brothers  in  a 

will  referred  to  two  classes  of  heirs;  Preston  y.  Brant,  96  Mo.  558,  10 

8.  W.  80,  holding  where  testator  devised  land  ib  his  wife  for  life,  and 

after  her  death  to  the  heirs  of  his  daughter  and  the  heirs  of  his  son,  such 

heirs  take  per  stirpes ;  Farmer  v.  Kimball,  46  N.  H.  439,  88  Am.  Dec.  220, 

under  deviso  "unto  my  cousins  and  to  the  children  of  my  mother's  cousins, 

to  be  equally  divided  between  then^, '  *  the  heirs  took,  per  capita ;  Fisher 

V.  Skillman,  18  N.  J.  Eq.  234,  vinder  bequest  of  property  ''to  be  equally 

divided,  share  and  share  alike,  between  my  children  and  their  legal  heirs," 

legatees  take  per  stirpes;  Young's  Appeal,  83  Pa.  St.  63,  in  devise  to  wife 

for  life,  and  upon  her  death  to  be  **  equally  divided  between  her  relations 

and  mine,"  intention  was  that  property  should  be  divided  per  stirpes; 

Osbum's  Appeal,  104  Pa.  St.  644,  where  the  language  of  will  sufficiently 

indicated  intention  thstt  estate  should  be  divided  per  stirpes;  Paul  v.  Ball, 

31  Tex.  21,  a  bequest  of  money  *'in  equal  amounts"  to  certain-named 

persons,  **and  family  of  A.  P.,  deceased,"  was   correctly  divided  per 

stirpes ;  Ross'  Exr.  v.  Kiget,  42  W.  Va.  411,  26  S/  E.  196,  direction  that 

property  be  equally  divided  between  heirs  of  testatrix  and  her  husband's 

heirs,  said  property  should  be  divided  into  two  equal  parts  heirs  taking  per 

stirpes. 

Under  devise  of  part  of  estate  to  certain  families,  and  baAnce  to  be  given 

to  families  of  0.  and  J.'s  cUMren,  in  equal  proiK)rtion»  children  took  per  stirpes. 

Approved  in  Preston  v.  Brant,  96  Mo.  558,  10  S.  W.  80,  where  testator 

devised  land  to  his  wife  for  life,  and  after  her  death  to  heirs  of  his 

daughter  and  heirs  of  his  soUi  holding  such  heirs  take  per  stirpes. 

11  Wheat.  380-392,  6  L.  Ed.  500,  PATTEB80N  ▼.  WINK. 

In  general,  validity  o^  patent  for  lands  can  only  be  Impeadied,  in  court 
of  equity,  for  causM  antehor  to  its  issuance. 

Approved  in  Yount  v.  Howell,  14  Cal.  469,  holding  patent  cannot  be 

collaterally  impeached  unless  issued  without  authority  or  is  prohibited 

by  statute,  or  is  void  on  its  face;  Reeve  v.  North  Carolina  Land  etc.  Co., 

141  Fed.  825,  under  Tennessee  statutes  governing  grants  of  State  lands, 

valid  entry  is  not  essential  to  grant,  and  older  of  two  conflicting  grants, 

each  based  on  void  entry,  passes  State's  title;  Garrai'd  v.  Silver  Peak 

Mines,  94  Fed.  990,  holding  under  act  of  Congre&s,  June  16,  1880  (21  Stat. 

287),  whereby  Congress  granted  certain  nonmineral  lands  to  Nevada  and 

under  act  of  State  legislature,  March  3,  1887  (Stats.  1887,  p.  102),  whereby 

State  disclaimed  any  right  to  mineral  land,  that  the  State  acquired  no 

ri^ht  in  known  mineral  land  which  had  been  appropriated  in  1865  under 

location  of  land  containing  salt;  Connelly  v.  Mon  Chung,  1  Cal.  Unrep. 

750,  patent  for  land  issued  withouf  authority  is  open  to  collateral  attack 

in  action  for  ejectment ;  Payne  &  Butler  v.  Providence  Gas.  Co.,  31  R.  I. 

329,  Ann.  Cat.  1912B,  65,  77  Atl.  159,  upholding  as  valid  on  face  lease 
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of  fishing  grounds  reciting  matters  required  by  statute;  Davis  v.  Molyes, 
76  Vt.  32,  56  Atl.  176,  grant  of  land  from  State  passes  only  title  which 
State  had;  Header  v.  Norton,  11  Wall.  458,  20  L.  Ed.  188,  holding  suit 
in  equity  would  lie  upon  proof  that  a  patent  was  obtained. by  means  of 
fabricated  papers;  Smelting  Co.  v.  Kemp,  104  U.  S.  644,  26  L.  Ed.  878, 
holding  it  error  to  admit  in  evidence,  in  a  suit  at  law,  the  record  and 
proceedings  of  the  land  office  to  impeach  the  validity  of  a  patent;  Noble 
V.  Union  River  Logging  R.  R.  Co.,  14f  U.  S.  175,  87  L-^Bd.  127,  13  Sup. 
Ct.  274,  decision  by  the  Secretary  of  Interior  that  a  certain  railroad  com- 
pany is  entitled  to  a  right  of  way  over  public  land,  cannot  bd  revoked 
by  his  successor;  St.  Louis  Smelting  Co.  v.  Green,  4  McCrary,  235,  13 
Fed.  210,  a  patent  for  land  granted  by  the  United  States  cannot  be  col- 
laterally attacked;  Sharp  v.  Stephens,  6  3awy.  50,  Fed.  Cas.  12,710,  in 
action  at  law,  patent  to  settler  and  wife,  ^' India,"  cannot  be  avoided 
by  showing  that  his  true  wife  was  another  person;  Masters  v.  Eastis, 
3  Port.  372,  373,  374,  patent  for  land  entered  by  patentee  cannot  be  col-r 
laterally  impeached  in  action  of  trespass,  by  showing  an  assignment  of 
it  to  another  previous  to  the  issuance  of  the  patent;  Bates  v.  Herron,  35 
Ala.  124,  following  rule ;  Heeler  v.  Gist,  27  Ark.  201,  refusing  to  permit 
an  equitable  right  to  land  to  be  set  up  in  suit  at  law;  Arnold  v.  Grimes, 
2  G.  Greene,  83,  84,  85,  holding  patent  not  impeachable,  collatertlUy,  for 
fraud  in  an  action  at  law;  State  v.  Bachelder,  5  Minn.  238,  80  Am.  Dec. 
414,  refusing  to  set  aside  patent  obtained  by  false  testimony;  Houston's 
Lessee  v.  Pillow,  1  Yerg.  488,  re-marking  of  land  in  conformance  with 
calls  of  the  grant,  is  conclusive  upon  State,  and  subsequent  claimants^; 
Doll  V.  Meador,  16  Cal.  324,  330,  a  patent  from  the  State  of  lands  ap- 
propriated to  State  by  Congress^  cannot  be  questioned;  Durfree  v.  Plaistcd, 
38  Cal.  83,  patent  valid  on  its  face  is  conclusive. 

Patent  as  evidence  of  title.    Note,  12  Jkm,  Dec*  565. 

Where  grant  by  patent  Is  void,  its  validity  may  be  contested  collateraUy 
at  law. 

Approved  in  Lockhard  v.  Asher  Lumber  Co.,  123  Fed.  503,  holding 
while  Federal  court  is  bound  by  decisions  of  State  Supreme  Court  con-* 
str^ing  statute,  an  expression  of  opinion  by  the  court  upon  question  not 
involved  is  not  binding;  Witherspoon  v.  Olcott,  119  Fed.  177,  holding 
patent  regularly  issued  to  State  lands  in  Texas,  although  survey  was 
made  by  surveyor  out  of  his  district,  is  not  void;  Roberts  &  Co.  vi  Taft, 
109  Fed.  829,  holding  Ohio  Rev.  Stats.,  §§  2729a,  2729b,  relating  to  bond 
issue,  should  be  construed  with  sections  2701  and  2709;  Hevner  v.  Mat- 
thews, 4  App.  D.  C.  393,  acts  of  Congress,  1832^  1838,  1865,  1867,  relating 
to  acknowledgment  of  deeds,  etc.,  are  to  be  construed  in  pari  materia; 
Brown  v.  Patterson,  224  Mo.  658,  124  S.  W.  6,  proviso  in  statute  denying 
married  women  right  to  testify  agaihst  husbands  affects  only  cases 
enumerated  in  section  in  which  she  may  testify;  Brewer  v.  Rust,  20  Okh 
781,  95  Pac.  235,  eight  per  cent  rate-  of  interest  prescribed  by  ji^oviso 
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in  §8y  Act  of  Congress,  February  IS,  1901,  is  restricted  to  banks  and 
tmst  companies  mentioned  in  such  section;  Rice  v.  Railroad  Co.,  1  Black, 
375,  17  L.  Ed.  152,  holding  territory  could  not  pass  title  to  lands  by 
an  act  of  incorporation,  passed  before  the  grant  by  Congress  to  territory; 
Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44-  Fed.  832,  where 
lands  granted  in  aid  of  railroads  were  illeg^y  surrendered  by  Governor; 
Lakin  v.  Dolly,  53  Fed.  338,  land  patent  may  be  shown  to  be  void  by 
any  extrinsic  evidence,  capable  of  showing  want  of  authority  for  issue 
of  patent;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  587,  holding:  void 
Nevada  grant  of  lands  reserved  by  United  States,  and  consequently  open 
to  attack  by  patentee  of  United  States;  Kennedy  v.  Jones,  11  Ala.  86, 
Spanish  grant  made  without  authority  of  Spain^  acting  through  her  officers, 
is  void;  Knabe  v.  Burden,  88  Ala.  439,  7  Soiith.  93,  subsequent  title  may 
be  assailed  collaterally  at  law,  and  declared  void  without  resort  to  court 
of  equity;  Terry  v.  Megerle,  24  Cal.  629,  85  Am.  Dec  92,  where  State 
selected  land  under  grant  by  United  States  for  internal  improvements 
bona  fide  pre-enjptor  of  land  selected  can  attack  patent  by  Sti^te  in  eject- 
ment; Parker  v.  Duff,  47  Cal.  562,  scrip  issued  for  lands  selected  by 
Indians  in  accordance  with  treaty  is  issued  without  authority  if  for  lands 
outside  of  territory  ceded  by  said  Indians;  Schwenke  v.  Union  D.  &  R.  R. 
Co.,  7  Colo.  514,  4  Pac.  906,  permitting  collateral  attack  on  patent  show- 
ing on  its  face  that  it  was  issued  under  acts  repealed  prif r  to  application 
therefor;  Commissioners  of  Brunswick  v.  Dart,  Charlt.  (Ga.)  500,  where 
State  granted  land  contrary  to  provisions  of  statute  complainants  are 
not  entitled  to  redress  in  equity;  Hilliard  v.  Connelly,  7  Ga.  180,  act 
authorizing  State  officers  to  correct  errors  in  land  grants  is  unconstitu- 
tional,  void  grants  being  impeachable  in  courts  of  law;  Winter  v.  Jones, 
10  Ga.  206,  54  Am.  Dec..  891,  land  grant  issued  by  virtue  of  an  unconstitu- 
tional act  is  void  and  may  be  impeached ;  Ballance  v.  McFadden,  12  111. 
324,  grant  not  authorized  by  act  of  Congress  under  which  it  was  issued 
is  void;  Mantle  v.  Noyes,  5  Mont.  291,  294,  5  Pac.  862,  864,  a  patent  for 
lands  previously  sold  is  void  and  subject  to  collateral  attack;  Silver  Bow 
M.  &  M.  Co.  v.  Clark,  5  Mont.  422,  425,  5  Pac.  580,  582,  valid  location  of 
mining  claim  is  not  affected  by  subsequent  entry  of  town  site;  Rose  v. 
Richmond  M.  Co.,  17  Nev.  68,  27  Pac.  1115,  court  of  law  can  relieve 
against  subsequent  locator  of  a  mining  claim  already  located;  Clements 
V.  Anderson,  46  Miss.  601,  wher^  title  passed  out  of  government  before  a 
patent  was  issued  patent  is  void  and  subject  to  attack  in  court  of  law; 
Blakesly  v.  Caywood,  4  Or.  288,  the  United  States  having  no  title  to 
land  could  not  lawfully  grant  it  to  another  and  holder  of  vested  title 
was  entitled  to  relief;  Stewart  v.  Altstock,  22  Or,  188,  29  Pac' 555,  a 
patent  issued  for  lands  accepted  out  of  grant  under  which  the  patent  issued 
is  void  and  subject  to  attack;  Blankenpickler  v.  Anderson,  16  Gratt.  62, 
if  grantee  in  patent  for  land  was  dead  at  time  grant  issued  patent  is  void ; 
Randolph  v.  Longdale  Iron  Co.,  84  Va.  466,  5  S.  E.  34,  title  founded  upon 
rights  acquired  by  new  survey  subsequent  to  plaintiff's  patent  are  subject 
to  coUateral  attack;  Jarrett  v.  Stevens,  36  W.  Va.  448,  15  S.  E.  178, 
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grant  without  the  seal  of  commonwealth  is  void  and  subject  to  collateral 
attack;  Dixon  v.  Doe,  23  Miss.  85;  Patterson  v.  Tatum,  3  Sawy.  174,  Fed. 
Cas.  10,830,  where  State  of  California  gave  patent  to  lands  already  pre- 
empted;  People  v.  Stratton,  25  Cal.  050,  251,  person  having  interest  in 
high  lands  to  which,  as  swamp-lands,  State  issued  patent  to  another,  he 
may  maintain  action  to  annul  patent;  Durfree  v.  Plaisted,  38  Cal.  83^ 
patent  is  conclusive  evidence  of  regularity  and  validity  of  acts  of  officers 
vissuing  it,  subject  to  above  rule. 

Distinguished  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  176, 
35  L.  Ed.  979,  12  Sup.  Ct.  262,  where  Land  Department  determined  that 
certain  survey  was  correct,  it  could  not  be  assailed  on  collateral  pro- 
ceeding; Gamerx  v.  Willett,  18  111.  458,  distinguished  as  to  facts,  there 
being  presumptive  evidence  that  there  was  attthority  for  issuance  of 
patent;  Kissell  v.  St.  Louis  Public  Schools,  16  Mo.  582^  survey  including 
too  much  land  did  not  invalidate  patent  to  land  rightfully  included; 
Strong/^.  Lehmer,  10  Ohio  St.  97,  one  claiming  land  adversely  to  grant 
by  State  must  show  that  neither  State  nor  its  grantees  had  any  right  to 
land  which  persons  dealing  with  United  States  were  bound,  to  respect; 
Lee  V.  Summers,  2  Or.  268,  the  right  to  set  aside  a  patent  cannot  be  ex- 
ercised by  stranger  to  title;  Todd  v.  Fisher,  26  Tex.  241,  where  grant 
emanate  from  competent  authority,  it  oannot  be  attacked  for  preliminary 
irregularity,  exdept  by  someone  having  an  equitable  interest;  Bryan  v. 
Shirley,  53  Tex.  451,  452,  458,  to  the  same  effect. 

Where  several  statutes  are  in  pari  materia,  they  are  to  be  construed  as 
one  statute  in  explaining  their  meaning  and  import. 

This  rule  followed  in  Atkins  v.  Disintegrating  Co.,  18  Wall.  301,  21  L,  EcL 
844,  defining  the  phrase  ''civil  suit,"  as  used  in  t^e  judiciary  act  of  1789, 
in  accordance  with  the  entire  context  of  the  section;  Ryan  v.  Carter,  93 
U.  S.  84,  23  L.  Ed.  809,  construing  laws  relating  to  land  claims  in  ter- 
ritories of  Orleans  and  Louisiana  'aa  one  statute ;  United  States  v.  Black, 

12  Bank.  Reg.  341,  24  Fed.  Cas.  1157,  where  question  was  as  to  who  were 
competent  witnesses  under  bankruptcy  act  and  amendments  thereto;  Ter- 
ritory V.  Hand,  1  Dak.  Ter.  426,  46  N.  W.  686,  where  special  act  for 
formation  of  new  counties  was  construed  as  part  of  the  general  law. 

Georgia  act  of  1783,  limiting  quantity  of  land  to  be  granted  to  any  one 
person,  does  not  prohibit  him  Arom  purchasing  other  warrants,  and  including 
all  in  one  grant  when  issued. 

Approved  in  Doe  v.  Roe,  31  Ga.  599,  where  holder  of  several  warrants 
had  consolidated  survey  and  grant  in  his  own  name  of  land  covered  by 
the  warrants. 

Miscellaneous.  Cited  in  Marcy  v.  Commrs.  Seminole  County,  45  Okl.  7, 
144  Pac.  613,  as  to  office  of  proviso  in  statute;  Groslouis  v.  Northcut, 
3  Or.  399,  holding  an  act  of  Congress,  couched  in  words  of  present 
grant|  passes  the  legal  title  before  issuance  of  patent;  Rhode  Island  v. 
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Massachusetts,  12  Pet.  746,  9  L.  £d.  1269,  Supreme  Court  has  jurisdiction 

to  settle  disputed  boundary  between  States;  arguendo  in  Winn  v.- Patter-  ^ 

son,  9  Pet.  672,  9  L.  Ed.  269,  where  same  case  was  again  before  Supreme 

Court. 

11  Wbeat.  392-418,  6  Lb  Ed.  602,  UNITED  STATES  ▼.  AMEDY. 

Copies  of  State  statutes,  authenticated  by  State  seal,  are  concluslTe  evi- 
dence of  such  acts  in  courts  of  other  States. 

Cited  in  United  Sfates  v.  Wilson,  1  Bald.  91,  Fed.  Cas.  16,730,  holding 
pardon  granted  by  the  Governor  of  a  ^State,  under  its  great  seal,  is  evi- 
dence per  se;  Hudson  v.  Green  Hill  Seminary,  113  111.  630,  act  of  legis- 
lature of  another  State,  creating  a  corporation,  authenticated  by  Secretary 
of  State,  by  having  seal  of  the  State  affixed  thereto,  does  not  require 
further  prooi;  State  Bank  v.  Merchants'  Bank,  10  Mo.  128,  statute  of 
another  State  was  not  properly  authenticated  where  seal  of  State  was 
not  affixed  thereto;  Coit  v.  Millikin^  1  Denio,  377,  holding  it  unnecessary 
to  verify  seal  affixed  to  a  copy  of  act  of  legislalure  of  another  State; 
Hatcher  v.  Rocheleau^  18  N.  Y.  94,  judge's  certificate  of  clerk's  attestation 
of  transcript  proves  itself  and  is  prima  facie  evidence  of  official  char- 
acter of  signer;  Ray  v.  Stewart,  105  N.  C.  473,  11  S.  E.  182,.  the  great 
seal  of  State  is  suffioient  authority  for  registration  of  grant;  dissenting 
opinion  in  Pease  v:  Peck,  18  How.  601,  15  L.  Ed.  521,  >7here  published  ' 
laws  of  Michigan  differ  in  wording  of  statute  of  limitations  Trom  original 
copy,  latter  should  be  received.  > 

Under  indictment  for  destroying  a  vessel  with  intent  to  prejudice  under- 
writers, it  is  sui&cient  to  show  that  insurance  company  was  de  facto  organized 
and  acttng.  , 

Approved  in  People  v.  Morley,  8  Cal.  App.  376,  97  Pac.  86,  in  prosecution 
for  arson,  proof  that  insurer  de  facto  corporation  sufficient  proof  of 
insurer's  existence  as  a  corporation;  Fields  v.  United  States,  27  App. 
D.  C.  445,  receiver  of  corporation  cannot  question  its  de  facto  existence, 
when  being  prosecuted  for  embezzlement  of  corporation  funds;  Territory 
V.  Walker,  16  N.  M.  614,  120  Pac.  338,  in  prosecution  for  larceny,  allega- 
tion of  ownership  of  property  in  corporation  met  by  proof  of  de  facto  _ 
corporation;  State  v.  Missio,  105  Tenn.  225,  58.  S.  W.  217,  holding  incor-\ 
poration  of  foreign  corporation  cannot  be  proved  by  list  of  foreign  corpo- 
rations published  by  Secretary  of  State  in  public  volumes  of  acts  of 
l^islature;  Arnold  v.  State,  74  Tex.  Cr,  272,  168  S.  W.  124,  in  prosecu- 
tion for  arson,  legal  existence  of  insurance  company  need  not  be  proven; 
Selma  etc.  R.  R.  Co.  v.  Tipton,  5  Ala.  805,  39  Am.  Dec.  853,  holding  per- 
sons acting  publicly  as  officers  of  corporation  are  presumed  to  be  right- 
fully in  office  and  legally  performing  their  dufties;  People  v.  Holden,  28  \ 
Cal.  133,  it  is  presumed  that  ballots  cast  in  an  election  are  all  returned 
to  county  derk,  ani  that  they  have  not  been  mutilated;  People  v.  Frank, 
28  Cal.  519,  upon  trial  for  forging  draft  on  corporation,  evidence  tha#»  it 
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was  acting  as  corporation  is  sufficient;  Peopile  v.  Ah  Sam^  41  Cal.  652, 
where  rndictment  charged  possession  of  counterfeit  bills  in  form  of  bills 
of  banking  company,  existence  of  corporation  was  proved  by  reputation; 
People  V.  Hughes,  29  Cal.  260,  263,  on  trial  for  arson  to  defraud  insurance 
company  it  is  sufficient  to  prove  de  facto  corporation;  Miller  v.  People, 
13  Colo.  168,  21  Pac.  1026,  where  ownership  of  stolen  goods  is  alleged  in 
corporation,  its  corporate  existence^  at  least  de  facto,  must  be  shown;  State 
V.  Byrne,  45  Conn.  281,  282,  upon  information  for  burning  -building  with 
intent  to  defraud  an  insurance  company  it  is  sufficient  to  establish  de. facto 
organization  of  company;  Damon's  Case,  6  Me.  150, 'on  trial  for  bigamy, 
oral  proof  of  official  character  of  minister  performing  ceremony  is  prima 
facie  evidence  of  his  authority;  State  v.  Tucker,  84  Mo.  25,  under  indict- 
ment for  arson  with  mtent  to  defraud,  it  was  not  necessary  that  policy 
was  valid  or  the  insurance  company  legally  incorporated;  Shinn  v.  Com- 
monwealth, 32  Gratt.  908,  to  same  effect,  where  secretary  of  building  and 
fund  association  was  indicted  for  larceny  of  check. 

Distinguished  in  In  re  Jefferson  Casket  Co.,  182  Fed.  693,  no  jurisdic- 
tion conferred  on.  bankruptcy  court  by  filing  petition  signed  by  president 
without  authorization  of  board  of  directors. 

Presumption  as  to  incorporation.    Note,  22  L.  R.  A.  278. 

In  piracy,  it  is  saffldent  to  establlBh  proprietary  title  to  slUp  by  eTldenca 
of  actual  possession  of  party  claiming  to  be  owner. 

Cited  in  United  States  v.  Peterson,  1  Wood,  ft  M.  314,  Fed.  Cas.  16,037, 
to  render  vessel .  American,  so  ai  to  punish  officers  aboard,  it  is  enough 
to  show  that  she  sailed  from  an  American  p'ort  and  was  apparently  owned 
and  controlled  by  Americans. 

Terms  "any  persoh  or  persons,'*  as  used  in  crimes  act  of  1804,  extend  to 
corporations  and  bodies  politic  as  wdU  as  to  natural  persons. 

Approved  in  Pinney  v.  Nelson,  183  U.  S.  149,  46  L.  Ed.  127,  22  Sup.  Ct. 
55,  holding  obligation  of  contract  of  stockholder  in  foreign  corporation 
cannot  be  impaired  by  provision  of  Cal.  Civ.  Code,  §  322,  imposing  same 
personal  liability  upon  stockholders  of  foreign  corporations  doing  busi- 
ness within  the  State  as  upon  stockholders  of  domestic  corporation;  Cono- 
cocheague  Club  v.  State,  116  Md.  325,  81  Atl.  605,  an  incorporated  social 
club  is  "a  person"  within  meaning  of  law  prohibiting  sale  of  intoxicating 
liquors  without  license;  Albion  Nat.  Bank  v.  Montgomery,  54  Neb.  683, 
74  N.  W.  1103,^  holding  the  inhibition  contained  in  section  5197,  Rev. 
Stats.  U.  S.,  forbids  taking  of  usurious  interest  by  national  bank  from 
artificial  as  well  as  natural  x)erson ;  Martin  v.  Atlas  Estate  Co.,  72  N.  J.  Eq. 
419,  65  Atl.  882,  service  of  summons  on  officer  of  corporation  required 
to  convey  such  fact  to  corporation  tantamount  to  personal  service;  dis- 
senting opinion  in  Hale  v.  Henkel,  201  U.  S.  85,  60  L.  Ed.  670,  26  Sup. 
Ct.  370,  majority  holding  corporation  charged  with  violation  of  anti-* 
triAt  act  is  entitled  to  immunity  from  compulsory  production  before  grand 
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jury,  under  Subpoena  duces  tecum,  of  all  papers  •  and  contracts  between 
it  and  other  companies;  Beaston  v.  Farmers'  Bank,  12  Pet.  135,  9  L.  Ed* 
1030,  holding  a  banking  corporation  is  a  person  within  the  judiciary  act 
of  1879;  Bank  of  Augusta  v.  Earle,  13!  Pet.  588,  10  L.  Ed.  308,  bank  is 
person  in  contemplation  of  law,  and  may  contract  outside  of  its  place  of 
residence  if  x>ermitted  by  the  laws -of  the  place  of  contract;  County  of 
San  Mateo  v.  S.  P.  R.  R,  Co.,  8  Sawy.  284,  13  Fed.  759,  private  corpora- 
tions are  persons  within  meaning  of  Fourteenth  Amendment,  and  as  to 
their  property  are  entitled  to  equal  protection  of  laws;  Planters'  etc< 
Bank  v.  Andrews,  8  Port.  427,  corporation  is  person  within  meaning  of 
attachment  laws;  Columbus  v.  Rodgers,  10  Ala.  44>  a  corporation  has  power 
to  purchase  necessary  franchise  in  another  State;  Watson  v.  Thompson 
Lumber  Co.,  4^  Ark.  86,  4  S.  W.  63,  a  foreign  corporation  engaged  in  busi- 
ness in  another  State  cannot  be  considered  resident  thereof;  S.  C.  R.  R. 
Co.  V.  McDonald,  5  Ga.  543,  foreign  corporation  is  considered  to  be  person, 
and  its  property  within  State  subject  to  attachment;  S.  W.  R.  R^  Co.  v. 
Paulk,  24  Ga.  362,  corporations  are  embraced  in  statute,  under  aesigna- 
tion  of  persofLS,  where  not  expressly  excepted ;' Martin  v.  Mobile  &  Ohio 
R.  R.  Co.,  7  Bush  (Ky.),  123,  a  railroad  corporation  mi^y  contract  outside 
of  State  of  its  organization;  Frazier  v.  Willcox,  4  Rob.  (La.)  533,  foreign 
corporation  authorized  to  contract  in  Louisiana,  may  so  contract  where  its 
chfu-ter  contains  no  prohibition;  State  v.  Easton  Social  Club,  73  Md.  102, 
10  L.  B.  A.  66,  20  Atl.  784,  ''any  person,"  used  in  act  prohibiting  sale 
of  liquors,  includes  artificial  .persons,  and  subjects  them  to  loss  of  fran- 
chise; Dickie  v.  Boston  &  Albany  R.  R.  Co.,  131  Mass.  517,  railroad  cor- 
poration is  person  within  act  requiring  notice  of  omission  to  ** persons" 
obliged  to  keep  a  highway  in  repair;  Brookhouse  v.  Union  Ry.  Co..  132 
Mass.  180,  street  railroad  company  is  person  within  statute  fixing  penalty 
for  torts;  Commercial  Bank  v.  Nolan,  7  How.  (Miss.)  524,  a  bank  is  a 
"person"  within  the  law  prohibiting  usury;  Shockley  v.  Fisher,  76  Mo. 
501,  corporation  is  coniidered  person  and  may  make  an  assignment  under 
statute,  for  benefit  of  creditors;  Risley  v.  Phenix  Bank,  83  N.  Y.  336, 
38  Am.  Rep.  432,  act  of  Congress,  providing  for  seizure  of  property  of 
'^persons"  engaged  in  the  Rebellion,  applies  to  corporations;  Railroad 
Co.  V.  Gibbes,  27  S.  C.  400,  4  S.  E.  55,  corporation  has  rights  guaranteed 
by  Constitution  to  natural  persons;  Bank  of  U.  S.  v.  Merchants'  Bank, 
1  RoK  (Va.)  589,  suit  in  equity  may  be  brought  against  a  foreign  corpo- 
ration under  an  act  defining  procedure  in  courts  of  equity  against  absent 
debtors;  Craflord  v.  Supervisors,  87  Va.  116,  10  L.  R.  A.  181,  12  S.  E. 
148,  act  providing  upon  application  of  ''persons"  paying  oncrthird  of 
the  taxes,  an  election  shall  be  held  to  determine  for  or  against  remoyal 
of  courthouse,  includes  corporations;  Curtis  v.  McCullough,  3  Kev.  216, 
in  mandamus  proceedings  against  superintendent  of  foreign  co;rporation 
by  one  claiming  office;  Albion  Nat.  Bank  v.  Montgomery,  54  Neb.  683,, 
74  N.  W.  1103,  inhibition  against  national  bank  taking  usurious  interest 
applies  to  artificial  as  well  as  to  natural  persons. 
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Distinguished  in  Farmers'  etc.  Ins.  Co.  v.  Harrah,  47  Ind.  240,  corpo- 
ration is  not  citizen  within  meaning  of  Constitution  of  United  States, 
declaring  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  several  States;  Commonwealth  v.  Phoenix  Bank, 
11  Met.  149,  bank  is  not  person  within  the  meaning  of  act  dC  Congress, 
requiring  priority  of  payment  to  be  made  to  United  States  upon  insolvency 
of  debtor ;  In  re  Will  of  Fox,  62  N.  Y.  535,  11  Am.  Bep.  754,  government 
of  Uilited  States  cannot  take  by  devise,  under  statute  authorizing  certain 
*' persons"  so  to  take. 

Word   ''person"   as   including  private   corporation.    Note,   20  Aim. 
Cas.  742. 

Scope  of  term  ''persons."    Note,  19  L.  B.  A.  225.  ( 

Setting  fire  to  building  or  property  with  intent  to  defraud  insurance 
^company  as  crime.    Note,  Ann.  Cas.  1013C,  1169. 
Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  B.  A.  498. 

Miscellaneous.    Cited  in  Mathews, v.  Eddy,  4  Or.  230,  holding  that  ia 
construing  contracts  it  is  sometimes  necessary  to  restrict  meaning  of  words,    / 
as  in  case  of  clerical  error  j  United  States  v.  Piatt,  27  Fed.  Cas.  549,  but 
not  in  point. 

11  Wheat.  413-414,  6  L.  Ed.  608,  THE  ANTELOPE. 

Miscellaneous.  Cited  in  The  Schooner  Tilton,  5  Mason,  471,  Fed.  Cas. 
14,054,  in  incidental  references  to  the  same  case  in  10  Wheat,  66,  6  L.  Ed. 
268. 

11  l^hieat.  414-416,  6  L.  Ed.  608,  WILLIAMS  T.  BANK  OF  THE  UNITED 
STATES. 

Where  there  is  Joint  Judgment  against  several  defendant  and  one  only 
sues  out  wilt  of  error,  without  Joining  others  it  la  irregular. 

Approved  in  The  Bylands,  231  Fed.  105,  joint  and  several  decrees  against 
claimant  of  libeled  vessel  in  admiralty  and  his  surety  on  release  bond 
cannot  be  appealed  from  by  claimant  alone;  Provident  Life  &  Trust  Co. 
V.  Camden  etc.  Ry.  Co.,  177  Fed.  857,  101  C.  C.  A.  68,  joint  defendant  in 
equity  suit  to  foreclose  mortgage  not  entitled  to  appeal  from  decree  of 
foreclosure  against  all  parties;  Port  v.  Schloss  Bros.  &  Co.,  149  Fe3.  732, 
where  two  partners  jointly  sued  on  firm  debt  «nd  judgment  entered  against 
both,  one  cannot  appeal  alone  in  absence  of  service  or  sufficient  showing  for 
nonjoinder;  Loveless  v.  Ransom,  107  Fed.  627,  holding  where  judgment  is 
joint  all  parties  against  whom  it  is  rendered  must  join  in  writ  of  error  on 
appeal;  Kidder  v.  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.,  105  Fed.  823, 
holding  where  one  of  several  interveners  appeals  from  decree  in  equity  and 
cites  only  complainant  and  receiver  of  one  of  several  defendants,  the 
appeal  will  be  dismissed,  as  all  parties  in  interest  should  have  been  served; 
Owings  V.  Kincannon,  7  Pet.  402,  8  L.  Ed.  728,  dismissing  appeal  where  all 
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parties  to  decree  in  the  Circuit  Court  had  not  joined  therein;  Th^Protector, 
11  WalL  87^  20  L.  {Sd.  48,  dismissing  appeal  where  several  appellants  ap- 
peared in  title  as  ^'William  A.  Freehom  &  Co.,"  it  nowhere  appearing  in 
proceedings  on  appeal  who  constitute  the  "Co.";  Simpson  v.  Greeley,  20 
Wall.  157,  22  L.  Ed.  339,  dismissing  writ  of  error  in  which  none  of  the 
oodefendants  of  plaintiff  in  error  joined;  Masterson  v.  Hemdon,  10  Wall. 
417,  19  L.  Ed.  964,  dismissing  appeal  where  one  of  parties  refused  to  join 
in  writ;  Feibelman  v.  Packard,  108  U.  S.  15,  27  L.  Ed.  684,  1  Sup.  Ct.  1^, 
dismissing  writ  of  error  sued  out  hy  one  of  several  joint  defendants,  with- 
out summons  and  severance  or  equivalent  proceedings;  Estis  v.  Trahue, 
128  U.  S.  230,  82  L.  Bd.  438,  9  Sup.  Ct.  60,  dismissing  writ  of  error  in 
which  hoth  plaintiffs  and  4i3fendants  are  designated  merely  by  name  of 
firm;  Hardee  v.  Wilson,  146  U.  S.  181,  36  L.  Ed.  933,  13  Sup.  Ct.  39,  dis- 
missing appeal  from  decree  in  equity,  taken  by  one  of  several  joint  de- 
fendants below;  Humes  v.  Third  Nat.  Bank,  54  Fed.  920,  13  U.  S.  App.  86, 
sureties  upon  bond  cannot  have  judgment  rendered  thereon  against  them, 
reviewed  upon  writ  of  error  without  joining  principal  and  all  other  de- 
fendants in  writ;  Standley  v.  J&ffray,  13  Fla.  597,  dismissing  writ  of  error 
sued  out  by  one  of  two  joint  defendants,  notice  and  refusal  to  join  not 
being  shown;  Cameron  v.  Sheppard,  71  Ga.  782,  dismissing  writ  of  error 
and  holding  joint  defendants-  in  error  must  be  named,  words  "and  others" 
not  being  sufficient;  Cumberland  Coal  ft  Iron  Co.  v.  Jeffries,  21  Md.  381, 
dismissing  appeal  taken  by  one  of  several  defendants  in  an  action  of  tres- 
pass; Curten  v.  Atkinson,  29  Neb.  620,  46  N.  W.  94,  dismissing  petition 
of  error  filed  by  sureties  upon  bond  who  with  their  principal  were  de- 
fendants below;  Doty  v.  Strong,  1  Pinn.  170,  quashing  writ  of  error, 
prosecuted  by  ode  of  several  joint  defendants  others  not  being  summoned 
and  severed;  Hampton  v.  Rouse,  13  Wall.  188,  20  L.  Ed.  594,  following 
this  practice  upon  motion  to  dismiss,  referred  to  in  general  discussion  in 
Case  of  the  Sewing  Machine  Companies,  18  Wall.  579,  21  L.  Ed.  920,  hold- 
ing case  not  removable  to  United  States  courts  upon  application  oi  two 
of  joint  defendants  who  are  citizens  of  another  State. 

Distinguished  in  Mussina  v.  Cavazos,  6  Wall.  362,  18  L.  Ed.  812,  hold- 
ing it  not  fatal  where  writ  of  error  describes  parties  as  plaintiffs  and 
defendants  in  error,  as  they  app>ear  in  Supreme  Court,  instead  of  describ- 
ing them  as  they  stood  in  court  below ;  Guarantee  Trust  Co.  v.  Buddington, 
23  Fla.  520,  2  South.  888,  it  is  not  necessary  to  join  as  appellee  party 
whose  interests  will  not  be  aff6lrt;ed  by  any  decree  which  may  be  made  i^ 
to  interests  of  appellants. 

Writ  of  error^  Note,  91  Am.  Dec.  195. 

Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Bep. 
548. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  E.  A.  855. 
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11  Wheat.  415-417,  6  !■.  Ed.  608,  BABNES  ▼.  WIUiIAMS. 

Where  special  verdict  does  not  find  essential  facts,  thou^  there  is  snfll- 
clent  evidence  to  establish  them,  Supreme  Court  Will  remand  with  directiomi 
to  award  venire  facias  de  novo. 

Approved  in  Anglo-American  etc.  Co.  v.- Lombard^  132  Fed.  734,  68 
C.  C.  A.  89,  following  rule;, Hill  v.  Walker,  167  Fed.  254,  92  C.  C.  A.  633, 
general  finding  in  favor  of  plaintiff  in  an  action  at  law  without  a  jury  will 
support  jurisdiction  of  court  on  appeal  where  want  of  jurisdiction  not  ob* 
jected  to  below ;  Towle  v.  First  Nat.  Bank,  153  Fed.  567,  82  C.  C.  A.  520, 
applying  rule  to  special  findings  of  trial  court;  dissenting  opinion  in 
Clark  V.  Belt,' 223  Fed.  581,  138  C.  C.  A.  1,  majority  refusing  to  reverse 
judgment  where  jtorevailing  party  on  facts  fo.und  entitled  to  larger  judg- 
ment; Garland  v.  Davis,  4  How.  148,  154,  11  L.  EcL  915,  917,  where  the 
declaration  was  in  tort  and  plea  was  "non  assumpsit."  and  verdict  followed 
plea,  defect  was  held  material  and  judgment  reversed;  Stickney  v.  Wilt^ 
23  Wall.  163,  23  L.  Ed.  54,  where  the  Circuit  Court  entertained  an  appeal 
in  bankruptcy  proceedings,  over  which  they  had  no  jurisdiction^  cause 
remanded  with  directions  tp  dismiss;  Cleveland  Ins.  Co.,  v.  Qlobe  Ins.  Co., 
98  U.  S.  375,  25  L.  Ed.  204^  where  the  same  question  was  before  the  court ; 
Hodges  V.  Easton,  106  U.  S.  411,  27  L.  Ed-  171,  1  Sup.  Ct.  310,  revejsing 
judgment  not  sustained  by  special  verdict  and  ordering  new  trial;  Sun 
M.  Ins.  Co.  V.  Ocean  Ins.  Co.,  107  U.  S.  501,  27  L.  Ed.  842, 1  Sap.  Ct.  592, 
dismissing  libel  not  sustained  by  facts  found  in  Circuit  Court;  Saltoistall 
V.  Birtwell,  150  U.  S.  420,  87  L.  Ed-  1129,  14  Sup.Ct.  170,  where  findings 
of  fact  in  an  action  to  recover  duties  paid  under  protest  were  insufficient 
to  support  judgment;  Lee  v.  Campbell,  4  Port..  203,  refusing  to  aid  de- 
fective special  verdict  by  reference  to  extrinsic  facts  which  appear  upon 
irecora;  Sewall  v.  Glidden,  1  Ala.  59,  in  action  of  detinue,  where  findings 
of  jury  were  uncertain  and  defective ;  Day  v.  Webb,  28  Conn.  145,  where 
verdict  was  hot  intelligent  answer  to  issue  and  was  insufficient  as  verdict 
for  either  party;  La  Frombois  v.  Jackson,  8  Cow.  600,  18  Am.  Dec.  470, 
where  necessary  fact  that  plaintiff  held  under  French  grant  was  not  found ; 
Thompson  v.  The  People,  23  Wend.  600,  cited  by  way  of  analogy,  reversing, 
by  divided  court,  judgment  founded  upon  general  verdict;  Kuhlman  v. 
Medlinka,  29  Tex.  391,  in  judgment  upon  special  verdict,  where  jury  did 
not  find  contract  usurious,  court  cannot  assume  that  such  was  fact ;  -Daw- 
son V.  Watkins,  2  Rob.  (Va.)  267,  where  special  verdict  did  not  find 
essential  fact  of  seisin  in  demandent;  Hott  v.  Van  Eps,  1  Dak.  Ter.  212, 
46  N.  W.  691,  where  jury  failed  to  pass  upon  issue  of  ownership;  Prentice 
V.  Zane,  8  How.  484,  12  L.  Ed.  1166,  but  not  followed,  parties  waiving  the 
error;  Woodbury,  J.,  follows  principal  case  in  dissenting  opinion,  p.  487, 

12  L.  !Ed.  1168;  dissenting  opinion  in  Smith  v.  Sac  County,  11  Wall.  160, 
162,  20  L.  Ed.  109,  arguing  that  the  Supreme  Court  could  not  determine 
issues  of  fact  but  may  determine  that  facts  found  do  not  support  judg- 
ment; Ward  V.  Cochran,  150  U.  S.  608,  87  L.  Ed.  1198,  14  Sup  Ct.  233, 
where  special  verdict  to  try  title  claimed  by  prescription  failed  to  find  that 
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possession  was  active  and  exclusive;  United  States  v.  Page,  27  Fed. 
Cas.  407,  where  court  refused  to  construe'  finding;  that  sailor  had  "left 
the  ship"  as  a  finding  that  he  absconded. 

Distinguished  in  Ward  v.  Gradin,  15  N".  D.  657,  109  N.  W.  60,  if  facts 
not  found  admitted  by  plea4ings  new  trial  will  not  be  granted;  Suydam 
V.  Williamson,  20  How.  441,  15  L.  Ed.  983,  there  being  a  perfect  finding 
l>y  j^uy  upon  issue  joined;  Myers  v.  Smith,  16  Iowa,  184,  holding  fact  of 
appellant's  liability  upon  partnership  agreement  was  clearly  found ;  People 
V.  Hilsdale  etc.  Road  Co.,  23  Wend.  259,  where  essential  facts  of  non* 
repair  and  suspension  of  business  were  found. 

What  special  verdict  must  contain.,  Note,  24  L.  B.  A.  (N.  S.)  25,  74. 

Miscellaneous.  Cited  in  Baltimore  &  Pot.  R.  R.  Co.  v.  Trustees,  91  U.  S. 
131,  23  L.  Ed.  262,  holding  if  transcript  does  not  show  any  error  in  the 
record  the  judgment  must  be  afiirmed,  except  in  case  of  mistrial;  Stewart 
V.  Salamon,  97  U.  S.  364,  24  L.  Ed.  1046,  to  citing  principal  case  as  belong- 
ing to  limited  class  of  cases  in  which  there  has  been  mistrial. 

11  Wheat.  417-419,  6  L.  Ed.^  508,  X7NITED  STATES  ▼.  KELLY. 

Altbough  crimes  act  of  1790  does  not  deilna  offense  of  endeavoring  to  \ 

make  revolt,  court  may  give  Judicial  definition  of  it. 

Cited  in  United  States  v.  Seagrist,  4  Blatchf .  422,  Fed.  Cas.  16,246,  hold- 
ing that  United  States  courts  have  jurisdiction  of  the  crime ;  United  States 
T.  Almeida,  24  Fed.  Cas.  776,  recognizing  definition  of  revolt  as  laid  down 
by  act  of  Congress  in  1835. 

Offense  of  revolt  against  authority  of  ship's  master,  defined. 

Definition  adopted  in  United  States  v.  Forbes,  Crabbe,  560,  Fed.  Cas. 
15,129,  in  charge  of  jury  trying  persons  for  this  offense;  United  States  v. 
Hammer,  4  Mason,  107,  Fed.  Cas.  15,345,  in  explanatory  note  any  intention 
of  narrowing  the  doctrine  of  the  principal  case  is  disclaimed.  Cited  in 
United  States  v.  Haines,  5  Mason^  277,  Fed.  Cas.  15,275,  denying  any 
variance  between  instructions  given  and  definition  as  laid  down  above; 
United  States  v.  Peterson,  1  Wood.  &  M.  310,  Fed.  Cas.  16,037,  arguendo; 
United  States  v.  Huff,  13  Fed.  635,  637,  construing  Revised  Statutes,  sec- 
tions 5359,  5360. 

Miscellaneous.    Cited  in  United  States  v.  O'SuUivan,  27  Fed  Cas.  369,  ^  * 

holding  it  generally  sufficient  to  describe  statutory  crime  in  words  of 
statute. 

Where  Circuit  Court  is  divided  upon  point  assigned  as  reason  for  arrest 
of  Judgment,  division  may  be  certified  to  Supreme  Court. 

Cited  in  Daniels  v.  Railroad  Co.,  3  Wall.  255,  18  L.  Ed.  226,  dismissing 
case  for  want  of  jurisdiction,  where  matters  of  fact  as  weU  as  points  of 
law  were  certified  to  the  court;  United  States  v.  Fullerton^  6  Blatchf.  276, 
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Fed.  Gas.  19^,175;  refusing  to  postpone  trial  id  await  holding  of  court  by 
two  judges  with  a  view  to  certificate  of  division  of  opinion. 

11  Wheat.  419-428,  6  L.  Ed.  609,  X7NITED  STATES  ▼.  TAFPAN. 

^The  words  ^tnie  value,''  in  the  eleventb  section  of  the  act  of  1818,  import 
the  same  thing  as  actual  cost. 

Distinguished  in  United  States  v.  Twenty-five  Cases  of  Cloths,  Crabbc, 
389,  Fed.  Cas.  16,563,  holding  act  of  1799,  speaking  of  actual  cost  of  goods  >^ 
does  not  mean  same  thing  as  value  fixed  by  appraisement;  United  States 
v.  One  Hundred  and  Fifty  Bales  etc.,  27  Fed.  Cas.  271,  to  entail  forfeiture 
for  undervaluation  there  must  be  concurrence  of  undervaluation  and  in- 
tent to  evade  payment  of  duties. 

Miscellaneous.  Cited  in  Laderbuig  v.  Miller,  210  Fed.  617,  127  C.  C.  A. 
250,  proviso  that  homestead  exemption  of  personal  property  shall  not  apply 
to  "shifting  merchandise"  applies  to  goods  boxed  for  removal  in  contem- 
plation of  bankruptcy;  United  States  v.  Reindeer,  27  F^ed.  Cas.  761,  to 
effect  that  usage  or  custom  in  violation  of  statute  may  not  protect  one  who 
breaks  law :  Lawson  v.  Jeffries,  47  Miss.  706,  12  Am.  Bep.  "354. 

\ 
11  Wheat.  429-430,  6  L.  Ed.  511,  OHAOE  v.  VASQUEZ. 

If  Circuit  Court  decrees  damages  on  libel,  and  that^  commissioners  be  ap- 
pointed to  ascertain  amount,  no  appeal  lies  until  commissioners  have  reported. 
Cited  in  Canter^.  American  etc.  Ins.  Cos.,  3  Pet.  318,  7  L.  Ed.  692,  hold- 
ing the  Supreme  Court  has  appellate  jurisdiction  upon  final  decrees  only; 
Corning  v.  Troy  Nail  Factory,  16  How.  467,  14  L.  Ed.  775,  where  there 
was  no  final  decree  to  appeal  from,  coArt  below  not  having  acted  upon 
mandate  or  entered  final  decree;  McGk>urkey  v.  Toledo  &  Ohio  Ry.  Co., 
146  U.  S.  M5,  36  L.  Ed.  1083,  13  Sup.  Ct.  172,  a  decree  ordering  property 
to  be  turned  over  by  receiver  to  petitioner  is  not  final,  authorities  collected 
and  reviewed;  McLean  v.  Clark,  23  Fed.  862,  hearing  upon  demurrer  is 
not  final  hearing,  where  defendant  has  a  right  to  answer  bill  upon  over- 
ruling of  his  demurrer;  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  90  Fed. 
212,  no  appeal  lies  from  judgment  sustaining  demurrer  to  answer  in  con- 
demnation proceedings  leav^g  proceedings  for  appointment  of  commission 
and  assessmefit  of  damages  still  to  be  taken  by  court. 

Final  and  interlocutory  decrees.    Note,  60  Am.  Dec.  429. 

;i  Wheat.  431-.441,  6  L.  Ed.  512,  MILLS  ▼.  BANE  OF  UNITED  STATES. 

A  notice  of  protest  properly  directed  and  mailed  upon  the  day  of  protest 
is  sufficient  to  charge  indorser. 

Cited  in  Dickens  v.  Beal,  10  Pet.  581,  9  L.  Ed.  541^  holding  diligence 
consists  in  sending  notice  by  first  mail  of  the  day  of  protest. 

Notice  of  nonpayment  to  indorser  is  not  defective  because  of  inunaterial 
variance,  if  it  conveys  suffloient  knowledge  of  particular  note  dishonored. 


\ 
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Approved  in  Derham  v.  Donohue,  155  Fed.  388,  12  Ann.  Gas.  872,  83 
C.  C.  A.  657,  notice  of  presentiment  sufficient  though  dated  by  inadvertence 
one  year.aheady  indorser  not  being  deceived  thereby;  First  Nat.  Bank  v. 
Golden,  19  Cal.  App.  505,  126  Pac.  499,  charging  indorser  with  notice  that 
/  order  presented  on  savings  account  on  face  payable  on  demand  was  payable 
under  conditions  prescribed  by  bank;  Landa'y.  Traders'  Bank,  118  Mo.  App. 
36^  94  S.  W.  773,  custom  of  collecting  bank  in  mingling  moneys  collected 
on  draft  sent  by  forwarding  bank  for  collection  with  funds  of  forwarding 
bank  did  not  make  collecting  bank  agent  of  depositor  who  placed  draft  in 
bank  for  collection;  Bank  pf  Alexandria  v.  Swann,  9  Pet.  47,  9  L.  Ed.  46, 
holding  notice  sufficient,  although  the  amount  was  misstated;  Dennistoun 
V.  Stewart,  17  How.  608,  15  L.  Ed.  229,  mistake  in  abbreviations  not  fatal, 
where  every  material  fact  necessary  to  identify  the  bill  was  set  forth ;  Bank 
of  U.  S.  V.  Watterston,  4  Cr.  C.  C.  445,  Fed.  Cas.  941,  notice  not  invali- 
dated by  mistake  in  the  recital  of  date  of  note;  Browning' v.  Andrews,  ^ 
McLean,  578,  Fed.  Cas.  2040,  holding  notice  need  not  be  in  any  particular 
form;  Nelson  v.  First  Nat.  Bank,  69  Fed.  801,  32  U.  S.  App.  55^  notice  not 
deficient  because  not  expressly  stating  that  bank  looks  to  indorser  for  psty- 
ment ;  Stephenson  v.  Primrose,  8  Port.  159,  33  Am.  Dec.  283,  a  verbal  notice 
is  sufficient;  Crawford  v.  The  Branch  Bank,  7  Ala.  212,  where  notice  iden* 
tified  bills  with  re^onable  certainty ;  Leigh  v.  Lightf oot,  11  Ala.  938,  notice 
describing  bUl  as  it  was  copied  on  protest  sufficient ;  Saltmarsh  v.  Tuthill, 
13  Ala.  401,  it  is  matter  for  court  to  determinie  whether  or  not  written 
notice  was  sufficient;  Thompson  v.  Williams,  14  Cal.  163,  holding  verbal 
notice  sufficient,  it  appearing  that  indorser  knew  particular  note  referred 
to;  Eastman  v.  Thurman,  24  Cal.  383,  a  notice  of  nonpayment  sufficient, 
though  ilot  setting  forth  refusal  of  payment;  Kilgore  v.  Bulkley,  14  Conn. 
393,  form  of  notice  of  nonpayment  not  material;  Gill  v.  Palmer,  29  Conn. 
59,  notice  which  described  bill  "aa  drawn  by  you"  sufficient  in  absence  of 
proof  that  indorser  was  misled  thereby;  Spann  v.  Baltzell,  1  Fla.  324,  46 
Am.  Dec.  374,  where  notice  contained  substance  and  facts  of  protest ;  Field 
V.  Thornton,  1  Ga.  311,  decision  of  lower  court  that  due  notice  of  nonpay- 
ment of  bill  was  not  equivalent  to  notice  of  its  dishonor  was  erroneous; 
Mainer  v.  Spurlock,  9  Rob.  (La.)  163,  notice  of  protest  of  draft  sufficient, 
though  not  containing  the  names  of  drawees ;  Plympton  v.  Preston,  4  La. 
Ann.  358,  a  recital  in  notice  that  mortgage  was  executed  in  consideration 
of  certain  sum,  when  in  fact  said  amount  was  not  oj^ginal  amount,  but 
balance  due  thereon,  does  not  invalidate  same;  Denegra  v.  Hiriart,  6  La. 
Ann.  100,  where  notice  did  not  state  at  what  time  payment  was  due ;  Howe 
V.  Bradley,  19  Me.  35,  notice  need  not  state  who  was  holder  of  note  pro- 
tested; Crocker  v.  Gktchell,  23  Me.  398,  description  sufficiently  accurate 
and  statement  that  demand  had  been  made,  unnecessary ;  Bradley  v.  Davis, 
26  Me.  51,  holding  it  unnecessary  to  state  the  name  of  holder  of  protested 
note  in  notice;  Sasscer  v.  Farmers'  Bank,  4  Md,  420,  421,  whether  or  not 
indorser  was  misled  by  misdescription  in  notice  is  question  for  jury ;  Sdden 
y.  Washington,  17  Md.  387,  79  Am.  Dec.  660,  notice  not  stating  that  demand 
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elf  payment  of  noites  had  been  made  is  sufficient  when  that  fact  is  shown 
by  circumstances;  Gilbert  v.  Dennis,  3  Met.  503,  38  Am.  Dec.  SS6,  where 
the  fact  of  ^dishonor  did  not  appear  in  notice;  Housatonic'Bank-v.  Laflin, 
5  Cush.  549,  where  refusal  of  pctyment  was  implied  from  facts  stated  in 
notice  of  dishonor;  Chewing  v.  Gate  wood,  6  How.  (Miss.)  656,  when  on 
demurrer  to  evidence,  demand*  of  payment  of  promissory  note  was  stated, 
and  that  notice  to  indorser  was  personal,  on  same  day,  it  was  presumed  that 
demand  and  notice  were  legal;  Rowan  v.  Odenheimer,  5  Smedes  &  M.  50, 
mistake  of  one  dollar  in  amount  stated  in  notice  is  not  fatal  variance ;  'First 
Nat.  Bank  v.  Hatch,  78  Mo.  23,  instruction  thatv verbal  notice  was  sufficient 
to  charge  indorser  of  bill  should  have  been  given ;  Smith  v.  Little,  10  N.  H. 
531^  notice  setting  forth  the  amount,  date  and  time  of  note,  and  a  state- 
ment that  it  had  been  protested  for  nonpayment,  is  sufficiently  specific ; 
Burgess  v.  Vreeland,  24  N.  J.  L.  76,  69  Am,  Dec.  411,  formal  statement 
that  note  was  duly  presented  to  the  maker  at  maturity  is  unnecessary ;  How- 
land  V.  Adrain,  30  N.  J.  L.  44,  51,  holding  notice  sufficient,  indorser  being 
thereby  apprised  of  the  facts  and  not  misled;  Ransom  v.  Mack,  2  Hill,  595| 
88~Am.  Die.  607,  question  as  to  whether  indorser  was  misled  by  a  mis- 
description of  note  is  one  of  law,  and  is  not  for  3Ui*y ;  CayugSL  County  Bank 
V.  Warden,  1  N.  Y.  418,  419,  indorsers  not  I'eleased  by  misdescription  of 
amount  stated^  there  being  no  question  as  to  identity  of  note;  Artisans' 
I  Bank  v.  Backus,  36  N.  Y.  107,  notice  identifying  note,  and  stating  fact  of 
nonpa3nnent  and  protest,  sufficient ;  Brewster  v.  Arnold,  1  Wis.  277,  notice 
of  nonpayment  is  equivalent  to  notice  of  dishonor;  dissenting  opinion  in 
Musson  V.  Lake,  4  How.  281,  11  L.  Ed.  975,  discussing  question  of  notice ; 
Routh  V.  Robertson^  11  Smedes  &  M.  391,  393,  holding  a  misstatement  of 
date  of  protest  not  fatal  variance. 

Distinguished  in  Atkinson  v.  Kirkpatrick,  90  Kan.  521,  135  Pac.  582, 
landlord  not  bound  by  usage  as  to  liabijity  of  landlords  to  pay  for  water 
used  by  tenant  in  absence  of  stipulation  in  contract  covering  matter; 
Grahap  v.  Sangston,  1  Md.  68,  notice  informing  inddrsers  that  they  were 
held  liable,  but  not  stating  that  note  was  due  and  unpaid  is  insufficient; 
Routh  v.  Robertson,  11  Smedes  &  M.  388,  misstatement  of  the  date  upon 
which  protest  was  made  is  fatal  to  notice ;  Cook  v.  Litchfield;  9  N.  Y.  289; 
where  four  notes,  alike  in  all  respects,  except  in  times  of  payment,  notice 
of  protest  in  each  case  being  in  exactly  same  words,  was  insufficient,  there 
being  at  time  when  each  became  due  other  notes  in  existence  to  which  the 
notice  would  equally  apply;  Townsend  v.  Lorain  Bank,  2  Ohio  St.  360, 
where  indorser  was  notified  that  bill  had  been  protested  two  days  before 
it  was  due. 

Notice  of  nonpayment.    Note,  26  Am.  Rep.  607,  508. 

Usage  Of  bank  at  wbich  note  payable  to  demand  payment^  im  fourth  day 
of  grace,  binds  parties  irrespective  of  knowledge. 

Approved  in  San  Francisco  Nat.  Bank  v.  American  Nat.  Bank,  5  Cal. 
App.  413,  90  Pac.  561^  holder  of  check  deposited  in  bank  for  collection 
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chargeable  with  custom  of  bank  with  reference  to  forwarding  check  for 
collection  to  other  banks;  Bank  of  Washington  v.  Triplett,  1  Pet.  33,  7 
L.  £cL  41,  holding  parties  negotiating  an  inland  bill  bound  by  the  uisage 
of  bank ;  Fowler  v.  Brantly,  14  Pet.  320,  10  L.  Ed.  475,  one  discounting 
note,  upon  which  officers  of  bank  had  placed  marks,  placed  upon  all  paper 
offered  for  discount  and  rejected,  was  presumed  to  have  knowledge  of  its 
import;  Cookendorfer  v.  Preston,  4  How.  326,  11  L.  Ed.  995,  proof  of  a 
change  in  the  sanctioned  usage  is  permissible ;  Sampson  v.  Gazzam,  6  Port. 
136,  30  Am.  Dec.  58S,  admitting  evidence  to  prove  significance  of  phrase 
"dangers  of  the  river,"  as  established  by  the  custom  of  merchants ;  Gindrat 
T.  Mechanics'  Bank,  7  Ala.  334,  it  is  competent  for  bank,  by  custom 
and  usage,  and  consequently  by  rule,  to  establish  method  of  giving  notice 
by  post,  to  residents  of  same  place ;  Knox  v.  Rives,  14  Ala.  259,  48  Am.  Dec. 
100,  where  custom  or  usage,  limiting  the  liability  of  common  carrier,  con- 
tracts affected  thereby  are  considered  to  be  made  in  reference  to  such  usage ; 
Waring  v.  Grady,  49  Ala.  467,  20  Am.  Bep.  287,  custom  or  usage  of  trade, 
existing  at  place  where  business  of  partnership  is  to  be  transacted,  enters 
into  and  forms  part  of  partnership  articles,  unless  excluded;  Kilgore  v. 
Bulkley,  14  Conn.  388,  evidence  is  admissible  to  show  usage  and  custom 
by  which  certain  n^otiable  paper  was  not  entitled  to  grace;  Grinman  v. 
Walker,  9  Iowa,  429,  where  note  was  made  payable  at  bank,  it  is  compe- 
tent to  prove  that  it  was  custom  of  banks  of  town  to  give  notice  of  pro- 
teat  through  mail ;  Lime  Rock  Bank  v.  Hewett,  52  Me.  52,  where  jury  found 
that  it  was  a  usage  of  bank  to  give  notice  of  protest  by  mail,  such  rule 
was  obligatory  upon  parties  to  all  bills  upon  their  face  payable  at  that 
bank;  Chicopee  Bank  v.  Eager,  9  Met.  585,  indorser  bound  by  notice  con- 
formable to  the  established  usage  of  bank  at  which  note  was  payable; 
Planters'  Bank  v.  Markham,  5  How.  (Miss.)  406,  87  Am.  Dec.  163,  where 
by  usi^e  of  the  bank,  persons  were  allowed  until  expiration  of  banking 
hoars  for  payment  of  notes,  demand  of  payment  before  that  time  held  in- 
sufficient; Crosby  v.  Wyatt,  10  N.  H.  324,  where  note  payable  at  bank,  whose 
r^;nlar  usage  was  to  receive  payment  by  installments,  at  regular  intervals, 
with  the  interest  on  balance  in  advance,  surety  was  presumed  to  assent  to 
custom;  Carolina  Nat.  Bank  v.  Wallace,  13  S.  C.  351,  86  Am.  Bep.  697, 
where  bank  had  established  custom  of  giving  notice  of  dishonor  through 
postoffice;  Howard  &  Co.  v.  Walker,  92  Tenn.  456,  21  S.  W.  898,  where 
collection  was  according  to  bank  custom,  which  was  general  and  reason- 
able, parties  dealing  with  bank  are  bound  by  it;  Jackson  v.  Henderson,  3 
Leigh  (Va.),  211,  one  relying  upon  special  usage  r^ulating  days  of  grace, 
is  entitled  to  show  same;  Ely  v.  Hanks,  8  !^ed.  Cas.  602,  adopting  as  rule 
of  practice  in  Ohio,  procedure  established  by  usage  and  unknown  to  common 
law;  dissenting  opinion  in  Georgia  Nat.  Bank  v.  Henderson,  46  Ga.  505, 
arguing  that  where  bAnk,  following  custom,  protested  draft  which  they  held 
for  collection,  upon  day  of  maturity^  did  not  thereby  release  surety. 

11—23 
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Distinguished  in  Landa  v.  Traders'  Bank,  118  Mo.  App.  366,  94  S.  W.  773, 
where  depositor  and  bank  made  contract  whereby  bank  was  to  collect  drafts 
for  ten  per  cent,  and  bank's  custom  was  to  send  collections  to  correspond- 
ents who  gave  credit  to  bank,  custom  did  not  make  correspondent  agent 
of  depositor;  Adams  v.  Otterback,  15  How.  545, 14  L.  Ed.  809,  holding  usage 
must  apply  to  place  rather  than  to  particular  bank,  and  new  usage  adopted 
without  notice  to  public,  and  acquiescence  therein  is  not  binding;  Beeding 
V.  Pic,  2  Cr.  C.  C.  152,  Fed.  Cas.  1227,  demand  of  payment  of  note  on  day 
after  the  last  day  of  grace  is  too  late ;  dissenting  opinion  in  British  &  Am. 
Mortgage  Co.  v.  Tibballs,  63  Iowa,  474,  19  N.  W.  321,  arguing  that  usage 
of  bank  to  receive  its  own  certificates  as  money,  should  not  bind  one  who 
placed  a  promissory  note  payable  in  money  in  bank  for  collection;  Wood 
V.  Corl,  4  Met.  205,  there  being  no  proof  of  special  custom,  rule  of  the 
general  law  merchant  permitting  grace  was  followed;  Mechanics'  Bank  v. 
Merchants'  Bank,  6  Met.  24,  where  usage  of  banks  to  give  notice  before 
expiration  of  days  of  grace  was  not  shown;  New  York  Iron  Mine  v.  Citi- 
zens' Bank,  44  Mich.  356,  6  N.  W.  829,  authority  of  agent  to  draw  post- 
dated bills  of  exchange  upon  his  principal,  not  presumed  from  his  having 
done  so  before  without  objection,  party  relying  upon  his  authority  not 
knowing  that  fact;  Hill  v.  Norvel,  3  McLean,  585,  Fed.  Cas.  6497,  this 
usage  applies  only  to  notes  negotiated  by  the  bank. 

Denied  in  Dabney  v.  Campbell,  9  Humph.  681,  682,  685,  holding  indorser 
could  not  be  charged,  he  not  having  express  knowledge  of  usage  of  bank, 
or  previous  dealings  from  which  such  knowledge  could  be  inferred. 

•     Service  of  notice  of  dishonor.    Note,  88  Am.  Dec.  614. 
Usage  of  banks.    Note,  50  Am.  Dec.  97. 
Banking  customs.    Note,  21  L.  R.  A.  442,  445. 

Notice  of  nonpayment  of  note,  payable  at  bank,  which  faUs  to  state  that 
payment  was  demanded  at  bank  when  due,  is  not  insufficient. 

Approved  in  Rudd  etc.  v.  Deposit  Bank,  105  Ky.  448,  49  S.  W.  209,  hold- 
ing a  notice  of  protest  need  not  mention  holder's  name  or  bank  at  which 
note  is  payable  provided  it  is  reasonably  identified;  Rudd  v.  Deposit  Bank 
(Ky.),  49  S.  W.  209,  holding  notice  sufficient  though  thus  defective. 

Whether  demand  of  payment  waa  duly  and  regularly  made  apon  maker 
of  note,  is  a  matter  of  evidence,  to  be  established  at  triaL 

Cited  in  Stuckert  v.  Anderson,  3  Whart.  120,  holding  indorser  not  liable 
where  a  proper  demand  was  not  shown. 

By  general  law,  demand  of  payment  of  a  bill  or  note  must  be  made  on  the 
third  day  of  grace. 

Cited  in  Bank  of  Tennessee  v.  Officer,  3  Baxt.  175,  holding  note  payable 
six  months  after  30th  of  May,  due  upon  December  3d,  and  demand  on 
December  2d  is  of  no  avail ;  Carey  etc.  Lumber  Co.  v.  First  Nat.  Bank,  86 
Tex.  300,  301,  24  S.  W.  260,  protest  must  be  made  upon  last  day  of  grace 
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in  order  to  hold  indorser;  Jackson  t.  Henderson,  3  Leigh  (Va.);  205,  213, 
it  is  the  duty  of  court  to  state  general  rule,  and  if  special  custom  is  relied 
upon,  it  must  be  set  up  by  party  relying  thereon;  Duerson  v.  Alsop,  27 
Gratt.  239,  following  general  rule  in  allowing  days  of  grace  in  payment  of 
negotiable  paper. 

Court  rule  requiring  plaintiff,  In  suit  on  note  or  bond,  to  prove  due  execu- 
tion thereof  only  where  defendant  denies  it  upon  affldavlt,  is  rule. 

Approved  in  Roberts  ▼.  White,  32  R.  I.  190,  Ann.  Gas.  1912D,  798,  78 
AtL  498,  upholding  rule  of  Superior  Court  putting  upon  plaintiff  suing 
administrator  proof  of  defendant's  representative  character  upon  being 
served  with  notice  from  defendant ;  Gumming  v.  Bradley,  57  Ala.  237,  where 
probate  court  adopted  a  rule  to  facilitate  settlements  of  executors,  etc.; 
Odenheimer  v.  Stokes,  5  Watts  &  S.  177,  upholding  similar  District  Court 
rale. 

Validity  of  rule  of  court  dispensing  with  introduction  of  evidence  on 
point  not  disputed  by  parties.    Note,  Ann.  Oaa.  1912D,  796. 

■ 

In  action  against  indorser  of  note,  plaintiff  must  prove  Indorsement,  unless 
proof  waived. 

Approved  in  Melton  v.  Pensacola  Bank  &  Trust  Co.,  190  Fed.  132,  111 
C.  C.  A.  166,  proof  of  indorsement  waived  by  admission  thereof  in  answer 
in  action  on  promissory  note ;  Sears  v.  Daly,  43  Or.  350,  73  Pac.  6,  in  action 
on  note  where  execution  denied,  there  is  no  presumption  that  it  was  regu- 
larly executed ;  Stroud  v.  Harrington,  Hempst.  118,  Fed.  Cas.  13,546a,  hold- 
ing, in  action  against  the  maker  of  a  note  by  an  assignee,  the  indorsements 
must  be  proved. 

In  action  upon  promissory  note  on  wliich  Interest  was  not  stipulated,  Jury 
mzj  add  interest,  by  way  of  damages  for  delay. 

Cited  in  Remke  v.  Clinton,  2  Utah,  238,  where,  in  action  of  tort,  jury 
allowed  interest  upon  the  value  of  property  destroyed. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0.  231. 

Miscellaneous.  Cited  in  Cudahy  etc.  Co.  v.  State  Nat.  Bank,  134  Fed. 
545,  67  C.  C.  A.  662. 

11  Wheat.  441-445,  6  L.  Ed.  516,  MTTjTiEK  V.  ITDTTYBE. 

Validity  of  Kentucky  statute  respecting  Virginia-Kentucky  compact  con- 
sidered, but  not  decided. 

Cited  in  Miller  v.  M'Intyre,  6  Pet.  63,  8  L.  Ed.  321,  where  the  same  case 
was  again  before  Supreme  Court;  Beard  v.  Smith,  6  T.  B.  Mon.  464,  465, 
holding  an  entry  valid  where  the  survey  was  made  within  the  time  extended 
by  statutes  of  Kentucky;  Boone  v.  Helm,  4  Dana  (Ky.),  415,  416,  to  same 
effect. 
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11  Wbeat.  446-467,  6  L.  Ed.  516,  OABNOOHAK  ▼.  CHRISTIE. 

Award  must  decide  whole  matter  submitted,  must  not  extend  to  matter 
not  comprehended  In  submission,  and  must  be  certain,  final  and  conclusive. 

Approved  in  Walden  v.  McKinnon,  157  Ala.  295,  22  L.  R.  A.  (N.  S.)  718, 
47  South.  875,  cited  in  dictum  as  to  certainty  of  award  in  holding  that  there 
could  be  no  award  with  reference  to  title  to  real  property  on  an  oral  sub- 
mission; Strong  V.  Barbour,  1  Mackey  (D.  C),  211,  reversing  judgment 
based  on  reward  which  professed  to  be  nothing  more  than  a  recommenda- 
tion; Stemmer  v.  Insurance  Co.,  33  Or.  83,  53  Pac.  504,  holding  an  award 
made  after  loss  by  fire  will  not  be  set  aside  by  the  court  because  certain 
property  covered  by  the  policy  was  not  included ;  Hecker  v.  Fowler,  2  Wall. 
131,  17  L.  Ed.  761,  sustaining  award  as  being  within  rule;  De  Groot  v. 
United  States,  5  Wall.  430,  18  L.  Ed.  703,  holding  Secretary  of  War  tran- 
scended his  authority  in  undertaking  to  award  for  real  estate,  which  was 
not  embraced  in  resolution  under  which  he  was  acting;  James  v.  Thurston, 
1  Cliff.  369,  Fed.  Gas.  7186,  setting  aside  award,  clearly  deficient  in  neces- 
sary particulars;  Ghicago  M.  &  St.  P.  Ry.  Go.  v.  Stewart,  19  Fed.  8,  set- 
ting aside  award  where  arbitrator  decreed  specific  performance  with  varia- 
tion; Roundtree  v.  Turner,  36  Ala.  558,  remanding  case  where  arbitrators 
found  terms  of  executory  contract,  but  failed  to  find  amount  due  thereon 
or  facts  from  which  amount  could  be  ascertained ;  Hays  v.  Hays,  2  Ind.  30, 
avoiding  award  for  uncertainty;  Ghurch  of  St.  Patrick  v.  Dakin,  1  Rob. 
(La.)  206,  where  arbitrators  exceeded  their  authority  by  annulling  con- 
tract between  parties ;  Leslie  v.  Leslie,  50  N.  J.  Eq.  Ill,  24  Atl.  322,  refus- 
ing to  set  aside  award  where  rejected  evidence  was  not  sufficiently  set  forth 
to  enable  court  to  judge  of  its  sufficiency;  Garrow  v.  Nicolai,  24  Or.  82, 
32  Pac.  1038,  setting  aside  award  stating  partnership  account,  where  other 
issues  were  included;  Toomey  v.  Nichols,  6  Heisk.  162,  where  arbitrators 
to  make  a  survey  exceeded  their  authority;  Pettibone  v.  Perkins,  6  Wis. 
624,  where  award  was  so  uncertain,  vague  and  inexplicit,  that  it  conid  not 
be  enforced. 

Necessity  that  arbitrators  determine  all  matters  submitted  to  arbitra- 
tion.   Note,  Ann.  Gas.  1916A,  347,  S61. 

Necessity  that  award  decide  all  matters  submitted  and  be  certain  and 
final.    Note,  8  £.  B.  G.  428. 

Where  bill  is  filed  to  set  aside  conveyance,  conveyance  cannot  be  estab- 
lished without  cross-bill  filed  by  defendant. 

Approved  in  Royal  Union  Mut.  Life  Ins.  Go.  v.  Wynn,  177  Fed.  292,  293, 
in  suit  by  insurance  company  to  cancel  policy  for  misrepresentations,  a 
cross-bill  proper  by  beneficiary  to  recover  on  policy;  American  Grapho- 
phone  Go.  v.  Smith,  26  App.  D.  G.  568,  where  contract  is  attacked  by  com- 
plainant and  defendant  seeks  to  establish  its  validity  he  must  file  cross- 
bill ;  Koch  V.  Sumner,  145  Mich.  361,  116  Am.  St.  Rep.  302,  9  Ann.  Gas.  225, 
108  N.  W.  727,  in  action  to  enforce  mechanic's  lien,  defendant  may  main- 
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tain  cross-bill  to  recover  damages  for  defective  constraction ;  Washington 
R.  B.  Co.  V.  Bradley,  10  Wall.  303,  19  L.  Ed.  895,  where  complainants 
prayed  that  trustees  be  enjoined  from  selling  property,  court  could  not 
decree  sale  of  the  property  without  aid  of  cross-bill ;  Meissner  v.  Buck,  28 
Fed.  163,  holding  converse  of  above  rule  true,  where  original  bill  sought 
to  carry  a  conveyance  into  execution,  conveyance  could  not  be  set  aside 
without  cross-bill;  Sanford  v.  Cloud,  17  Fla.  675,  reversing  chancellor's 
decree,  directing  performance  of  a  contract  where  plaintiff  failed  to  make 
ont  his  case  in  bill  to  set  it  aside;  Carlton  v.  Southern  Mutual  Ins.  Co., 
72  6a.  393,  where  bill  was  filed  to  ascertain  who  were  legally  interested 
in  fund,  cross-bills  by  defendants'  setting  up  claims  as  to  funds  are  ger- 
mane and  not  demurrable;  Springfield  Milling  Co.  v.  Barnard  Mfg.  Co., 
81  Fed.  263,  264,  49  U.  S.  App.  445,  in  bill  for  foreclosure  of  mechanics* 
lien,  cross-bill  alleging  a  nonfulfillment  of  guaranties  was  proper;  Haire 
y.  Baker,  5  N.  Y:  362,  defendant  cannot  reform  deed  without  aid  of  cross- 
bill; Nelson  v.  Dunn,  15  Ala.  513,  defining  purposes  of  cross-bill. 

Distinguished  in  Lockwood  v.  Cleveland,  6  Fed.  724,  in  suit  against  in- 
terfering patentee,  defendant  is  not  required  to  file  cross-bill  in  order  to 
obtain  affirmative  relief. 

Nature  and  objects  of  cross-bills.    Note,  88  Am.  Dec.  258. 

II  Wheat  467-475,  6  L.  Ed.  631,  UNITED  8TATEB  ▼.  OBTEGA. 

Indictment  under  act  of  1790,  for  offering  violence  to  person  of  foreign 
minister,  is  not  case  ''affecting  ambassadors,  and  other  public  ministers  and 
constUs,"  within  article  m  of  Constitation. 

Cited  in  Bylew  v.  United  States,  13  Wall.  594,  595,  20  L.  Ed.  642,  hold- 
ing "the  civil  rights  bill,"  giving  jurisdiction  to  the  Circuit  Court  in  causes 
"affecting''  certain  persons,  does  not  apply  to  mere  witnesses  in  case. 

Jurisdiction  of  action  against  foreign  consul  or  other  commercial  agent 
of  foreign  country.    Note,  19  Ann.  Gaa.  915. 

Exemption  and  privileges  of  consuls.    Note,  45  L.  B.  A.  581. 

Miscellaneous.  Cited  in  Ex  parte  Martinez,  66  Tex.  Cr.  107,  145  S.  W. 
1015,  to  point  that  Federal  courts  have  jurisdiction  over  cases  arising  under 
treaties  and  law  of  nations ;  Bors  v.  Preston,  111  U.  S.  257,  28  L.  Ed.  421, 
4  Sup.  Ct.  409,  in  discussions  as  to  whether  the  Circuit  Court  may  under 
any  circumstances  hear  suit  against  a  foreign  consul;  in  Ames  v.  Kansas, 

III  U..  S.  467,  28  L.  Ed.  489,  4  Sup.  Ct.  446,  discussing  extent  of  original 
jnrisdiction  of  Supreme  Court;  St.  Luke's  Hospital  v.  Barclay,  3  Blatchf. 
265,  Fed.  Cas.  12,241,  citing  note  at  end  of  principal  case ;  Gittings  v.  Craw- 
ford, Taney,  5,  7,  Fed.  Cas.  5465,  holding  constitutional  provision  giving 
original  jurisdiction  to  the  Supreme  Court  in  cases  affecting  ambassadors, 
etc.,  does  not  render  unconstitutional  an  act  of  Congress  giving  jurisdic- 
tion to  District  Court  in  certain  civil  cases  against  consuls  and  vice-con- 
sols; in  Graham  v.  Stucken,  4  Blatchf.  51,  Fed.  Cas.  5677,  in  discussion  of 
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jurisdiction  of  Circuit  Goort  over  foreign  consuls;  In  re  lasigi,  79  Fed.  753, 
exclusive  jurisdiction  of  Federal  courts  in  criminal  cases  against  foreign 
consuls,  does  not  affect  commitment  or  extradition  proceedings;  Delafield 
V.  Illinois,  2  Hill,  171,  in  discussion  of  the  exclusive  jurisdiction  of  the 
Supreme  Court;  State  v.  Strauder,  11  W.  Va.  808,  in  general  discussion 
of  same  question;  United  States  v.  Rhodes,  1  Abb.  32,  Fed.  Cas.  16,151, 
holding  constitutional.  Civil  Rights  Bill. 


NOTES 
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Xn  WHEATON. 


12  WhMt.  1-18,  6  L.  Ed.  631,  TEE  PALBOYBA. 

The  Supreme  Ooort  has  power  to  reinstate  any  catue  dlmiissed  by  mistake. 
Approved  in  Watts  v.  S.  M.  Hamilton  Coal  Co.,  219  Fed.  1010,  setting 
aside  default  entered  on  failure  of  defendant  to  appear  at  trial;  City  of 
Manning  v.  Qennan  Ins.  Co.,  107  Fed.  66,  holding  court  cannot  vacate  or 
modify  its  judgment  after  expiration  of  term  in  the  absence  of  motions 
or  proceedings  taken  in  the  term;  The  Cleveland,  98  Fed.  632,  holding  when 
vessel  has  been  seized  upon  libel  and  released  on  bonds,  it  cannot  again 
be  seized  for  same  cause  in  absence  of  fraud  or  mistake ;  St.  Paul  Fire  etc. 
Ins.  Co.  V.  Peck,  40  Okl.  404,  139  Pac.  120,  holding  Supreme  Court  could 
recall  mandate  transmitted  to  and  recorded  by  trial  court  to  correct  mis- 
take improvidently  made;  dissenting  opinion  in  Hendry x  v.  Perkins,  114 
Fed.  822,  majcnrity  holding  neither  bill  for  fraud  or  review  can  be  main- 
tained after  nine  years  when  complainant  during  all  of  the  time  knew  of 
the  decree;  Alviso  v.  United  States,  6  Wall.  458^  18  L.  Ed.  721,  where 
appeal  was  dismissed  for  apparent  want  of  citation,  and  it  was  shown  lateij 
that  citation  had  been  filed,  but  destroyed  by  fire;  Snow  v.  Edwards,  2 
Low.  276,  Fed*  Cas.  13,146,  allowing  summary  rehearing  on  motion  in 
admiralty  cause  during  term  at  which  decree  made;  The  Brig  Antelope,  1 
Ben.  347,  Fed.  Cas.  480,  applying  principle  in  setting  aside  decree  dis- 
missing libel  in  admiralty;  Lovett  v.  State,  29  Fla.  398,  11  South.  178, 
16  L.  B.  A.  815,  vacating  entry  reversing  decree  of  lower  court  where 
transcript  upon  which  judgment  based  was  shown  to  be  erroneous;  Gibson 
V.  Chouteau,  45  Mo.  173, 100  Am.  Dec.  S68,  granting  motion  to  correct  judg- 
ment improperly  entered;  Legg  v.  Overbagh,  4  Wend.  192,  21  Am.  Dec. 
117,  holding  that  where  error  occurs  in  remitting  cause  to  court  below, 
higher  court  still  retains  jurisdiction  and  may  reinstate  cause;  Chambers 
v.  Hodges,  3  Tex.  529,  vacating  order  for  rehearing  entered  by  mistake; 
Aetna  Life  Ins.  Co.  v.  McCormick,  20  Wis.  269,  setting  aside  decree  of 
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foreclosure  obtained  upon  notice  of  five  days  instead  of  eight,  as  required 
by  statute;  Poole  v.  Nixon,  19  Fed.  Cas.  993,  arguendo.- 

Distinguished  in  Wetmore  v.  Karrick,  205  U.  S.  154,  51  L.  Ed.  760,  27 
Sup.  Ct.  434,  holding  clerical  mistake  as  to  judgment  could  not  be  corrected 
after  term  without  notice;  State  v.  Marsh,  134  N.  C.  200,  204,  205,  67 
L.  R.  A.  179,  47  _S.  E.  12,  13,  14,  where  on  appeal  from  conviction  judg- 
ment was  reversed  on  ground  that  indictment  as  contained  in  record  failed 
to  show  material  allegation,  which  wa&  in  fact  omitted  by  misprision  of 
clerk,  Supreme  Court  could  after  term  grant  certiorari  for  correction  of 
record  and  reset  case  for  hearing;  Ex  parte  Stfobald  v.  United  States,  12 
Pet.  492,  9  L.  £d.  1169,-  denying  power  of  court  to  reverse  or  annul  its  own 
final  decree  for  errors  of  fact  or  law,  after  term  in  which  it  was  rendered ; 
Bank  of  U.  S.  v.  Moss,  6  How.  38,  12  L.  Ed.  334,  denying  power  to  annul 
such  decree  after  term,  even  where  want  of  jurisdiction  shown,  and  hold- 
ing judgment  binding  until  reversed  on  error;  Rice  v.  Railroad  Co.,  21 
How.  85,  16  L.  Ed.  32,  and  Phillips  v.  Negley,  117  U.  S.  674,  29  L.  Ed. 
1015,  6  Sup.  Ct.  905,  holding  that  writ  of  error  dismissed  at  one  term 
cannot  be  reinstated  on  the  docket  at  a  later  term,  because  writ,  having 
expired  by  termination  of  that  term,  is  functus  officio;  Jenkins  v.  Eldredge, 
1  Wood.  &  M.  63,  Fed.  Cas.  7269,  holding  that  terms  of  final  judgment 
cannot  be  materially  altered  except  on  review,  appeal,  or  error;  Bissel  etc. 
Co.  V.  Goshen  etc.  Co.,  72  Fed.  553,  43  U.  S.  App.  47,  ruling  similarly; 
Mason  v.  Pearson,  118  Mass.  63,  denying  right  of  court  to  annul  final  de- 
cree in  absence  of  mistake;  King  v.  Ruckman,  22  N.  J.  Eq.  553,  denying 
motion  for  rehearing  on  merits  after  final  decree  reg^arly  entered. 

Power  of  appellate  court  after  remittitur.    Note,  21  Am.  Dec.  119. 
Practice    and    procedure    governing   transfer    of   causes    to   Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  851,  871. 

On  stipulation  for  property  subject  to  process,  stipulators  are  subject  to 
all  powers  which  court  could  exercise  if  property  were  in  its  custody. 

Approved  in  The  Vigilant,  175  Fed.  228,  holding  surety  on  bond  to  re- 
lease vessel  from  libel  could  not  by  taking  assignment  of  claim  keep  it 
alive  as  lien  on  vessel  as  against  prior  mortgage;  The  Wanata,  95  U.  S. 
611,  615,  24  L.  Ed.  464,  466,  holding  stipulators  liable  only  to  amount 
stipulated ;  United  States  v.  Ames,  99  U.  S.  36,  25  L.  Ed.  298,  holding  that 
question  as  to  whether  case  is  made  for  recall  of  property  must  be  deter- 
mined before  final  decree  is  rendered  on  bond;  Munks  v.  Jackson,  66  Fed. 
574,  29  U.  S.  App.  482,  holding  that  where  process  has  been  issued  against 
vessel,  decree  and  execution  may  be  awarded  against  stipulators  without 
separate  suit;  The  Frank  Vanderkerchen,  87  Fed.  765,  holding  rule  ap- 
plicable where  stipulation  for  value  given  without  issuance  of  monition  or 
seizure  of  vessel ;  Richardson  v.  Cleaveland,  5  Port.  268,  holding  that  where 
stipulation  is  entered  into  and  vessel  released,  lien  acquired  by  seizure  is 
thereby  discharged  and  condemnation  of  property  cannot  be  decreed; 
Mitchell  V.  Chambers,  43  Mich.  159,  5  N.  W.  63,  holding  that  judgment 
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against  vessel  may  include  stipulators  as  part  of  general  adjudication; 
Bartlett  y.  Spicer,  75' N.  T.  532,  holding  that  where  stipulation  is  given  in 
action  in  rem,  recovery  on  it  cannot  be  in  x)ersonam ;  Lovering  v.  Insurance 
Co.,  12  Pick.  365,  arguendo. 

Distinguished  in  The  Oregon,  158  U.  S.  206,  211,  39  L.  Ed.  952,  954, 
15  Sup.  Ct.  812,  814,  holding  that  where  stipulation  is  given  for  particular 
suit,  sureties  are  not  liable  to  intervenors. 

Limited  in  Braithwaite  v.  Jordan,  5  N.  D.  207,  212,  31  L.  R.  A.  244, 
246,  65  N.  W:  704,  705,  bond  not  limited  for  enforcement  to  court  having 
jurisdiction  of  res,  but  may  be  enforced  in  any  court  having  jurisdiction 
of  action  of  debt. 

Proceedings  for  condemnation  of  captures  made  by  public  armed  vessels 
ire  In  name  and  authority  of  United  States. 

Modified  in  Proceeds  of  Prizes  of  War,  Abb.  Adm.  497,  Fed.  Cas.  11,440, 
holding  that  where  United  States  district  attorney  authorizes  libel  for 
condemnation  to  be  filed  by  individual  captors,  the  court  will  allow  pro- 
ceedings to  be  so  conducted. 

It  is  rafflcient  if  a  libel  in  rem  for  a  forfeiture  allege  the  offense  in  the 
words  of  the  statute. 

Cited  in  Cross  v.  United  States,  1  Gall.  31,  Fed.  Cas.  3434,  holding  that 
in  action  for  debt  for  penalty  under  embargo  act,  it  was  not  necessary  to 
allege  particular  articles  composing  cargo,  nor  that  owner  was  knowingly 
concerned  in  illegal  voyage;  The  Cherokee,  5  Fed.  Cas.  549,  holding  that 
forfeiture  cannot  be  enforced  when  averments  in  libel  do  not  bring  offense 
within  provisions  of  statute;  United  States  v.  Arms,  24  Fed.  Cas.  863, 
under  facts  similar  to  those  in  principal  case;  United  States  v.  Distilled 
Spirits,  28  Fed.  Cas.  122,  holding  insufiicient,  a  general  averment  that  stat- 
ute has  been  violated. 

In  libel  in  rem  for  piraticikl  aggressions,  it  is  not  necessary  to  allege  or 
prove  conviction  of  person  for  criminal  offense. 

Approved  in  Scow  No.  36,  144  Fed.  934,  935,  under  30  Stat.  1152,  1153, 
vessel  used  in  depositing  refuse  matter  in  navigable  waters  is  liable  to 
penalties  though  act  was  without  knowledge  or  intent  of  owners;  The 
Bulley,  138  Fed.  172;  vessel  is  liable  for  tortious  act  of  her  master  or  mem- 
ber of  crew  on  board  in  her  service  by  which  another  vessel  is  injured, 
though  committed  without  authority  or  knowledge  of  the  owners;  Stout 
V.  State,  36  Okl.  762,  765,  45  L.  R.  A.  (N.  S.)  884,  893,  130  Pac.  560,  661, 
holding  statute  providing  both  imprisonment  and  penalty  for  its  violation 
did  not  put  one  violating  it  twice  in  jeopardy;  United  States  v.  Brig  Malek 
Adhel,  2  How.  234,  11  L.  Ed.  249,  decreeing  forfeiture  of  vessel  for 
piratical  acts  of  master,  although  owners  innocent,  and  vessel  had  origi- 
nally sailed  with  lawful  purpose;  Jecker  v.  Montgomery,  18  How,  116, 
15  L.  Ed.  314,  ruling  similarly  where  vessel  seized  for  trading  with  enemy 
under   charter-party,    although   owner   innocent;    Dobbin's    Distillery    v. 
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United  States,  96  U.  S.  400,  24  L.  Ed.  638,  holding  property  leased  for 
distillery  liable  to  forfeiture  for  illegal  acts  of  letoee,  although  owner 
ignorant  of  such  acts;  Friedenstein  v.  United  States,  125  U.  S.  231,  31 
L.  Ed.  740,  8  Sup.  Ct.  842,  and  Origet  v.  United  States,  125  U.  S.  247, 
31  L.  Ed.  747,  8  Sup.  Ct.  850,  holding  that  in  proceedings  for  forfeiture 
of  property  for  violation  of  revenue  laws  judgment  need  not  recite  finding 
of  jury  that  acts  charged  were  done  with  intent  to  violate  laws ;  The  Three 
Friends,  166  U.  S.  50,  41  L.  Ed.  914,  17  Sup.  Ct.  497  (affirming  78  Fed. 
175),  where  forfeiture  of  vessel  for  violation  of  neutrality  held  not  to  be 
dependent  upon  conviction  of  persons  charged  with  doing  acts  prohibited 
(and  see  dissenting  opinion,  p.  71,  41  L.  Ed.  921,  17  Sup.  Ct.  505) ;  United 
States  V.  Coal,  6  Biss.  391,  Fed.  Cas.  16,515,  holding  proceeding  in  rem  for 
violation  of  revenue  law  not  to  be  criminal  proceeding,  and  hence  the 
revenue  law  is  not  a  penal  statute  to  be  strictly  construed;  The  Steamer 
Missouri,  3  Ben.  517,  Fed.  Cas.  9652,  holding  that  in  proceedings  for  for- 
feiture of  vessel  under  statute  providing  penalty  for  entering  goods  with- 
out manifest,  prior  seizure  need  not  be  alleged ;  Virginia  etc.  Co.  v.  United 
States,  Taney,  421,  Fed.  Cas.  16,973,  holding  forfeiture  of  vessel  for  viola- 
tion of  navigation  laws  not  to  be  dependent  ufbn  proceedings  against 
owners;  The  Ambrose  Light,  25  Fed.  415,  decreeing  forfeiture  of  vessel 
sailing  under  rebel  commission,  although  officers  and  crew  discharged; 
United  States  v.  Sills,  47  Fed.  497,  49^,  holding  that  conviction  under 
revenue  laws  for  illicit  distilling,  whereby  person  is  fined  and  imprisoned, 
does  not  bar  proceeding  in  rem  for  forfeiture  of  property;  United  States  v. 
Olsen,  57  Fed.  584,  holding  forfeiture  of  vessel  for  landing  of  Chinese 
in  violation  of  exclusion  act,  cannot  be  pleaded  in  bar  to  indictment  against 
owner;  The  Meteor,  17  Fed.  Cas.  182,  holding  that  forfeiture  of  vessel 
seized  for  violation  of  neutrality  is  not  dependent  upon  conviction  of  per- 
son accused  of  arming  her;  United  States  v.  Hall,  26  Fed.  Cas.  78,  holding 
railroad  property  liable  to  forfeiture  where  company  had  notice  that 
private  persons  were  carrying  letters  over  road  in  violation  of  postal  laws ; 
Our  House  v.  State,  4  G.  Greene,  176,  holding  that  indictment  against  house 
as  '^ dram-shop  and  nuisance,"  under  code,  need  not  aver  that  owner  knew 
of  illegal  use  of  property;  Williams  v.  Delano,  155  Mass.  14,  28  N.  E. 
1123,  refusing  to  entertain  action  of  conversion  against  officer  seizing  prop- 
erty while  proceedings  for  forfeiture  were  pending;  The  John  G.  Stevens, 
170  U.  S.  121,  42  L.  Ed.  973,  18  Sup.  Ct.  547,  arguendo. 

Distinguished  in  Coffey  v.  United  States,  116  U.  S.  443,  29  L.  Ed.  687, 
6  Sup.  Ct.  440,  holding  that  where  forfeiture  of  property  has  been  decreed 
in  action  in.  rem  under  revenue  laws,  acquittal  in  criminal  action  is  con- 
clusive in  favor  of  claimant  in  action  to  recover  such  property;  United 
States  V.  Athens  Armory,  2  Abb.  (U.  S.)  143,  Fed.  Cas.  14,473  (see  35  Ga, 
357),  holding  that  grant  of  ** pardon  and  amnesty"  to  person,  barred 
judgment  of  condemnation  of  property  used  for  purpose  of  manufacturing 
arms  for  Confederate  government;  The  Sidonian,  38  Fed.  441,  443,  holding 
that  until  fine  has  been  imx>osed  on  master  under  statute,  for  not  providing 
certain  equipment,  a  libel  against  vessel  for  such  fine  cannot  be  main* 
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tained;  Norris  v.  Doniphan,  4  Met.  (Ky.)  390,  where  statute  in  question 
comprehended  forfeitures  on  account  of  offenses  of  owner  of  property 
without  reference  to  use  of  property.  '  ^^ 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.     Note,  11 
L.  B.  A.  (N.  S.)  669. 

Damages  always  rest  in  the  sound  discretion  of  the  court,  under  all  the 
drcomstances. 

Approved  in  The  Barnstable,  181  U.  S.  467,  45  L.  Ed.  957,  21  Sup.  Ct. 
686,  holding  owner  of  vessel  is  not  liable  for  damage  caused  by  negligence 
of  officers  and  crew  who  are  appointed  and  paid  by  charterer;  The  Ex- 
plorer, 20  Fed.  138,  an  action  in  marine  tort  for  negligence  resulting  in 
injury  of  steamer;  The  Max  Morris,  24  Fed.  863,  a  similar  case;  The  Max 
Morris,  137  U.  S.  13,  34  L.  Ed.  589,  11  Sup.  Ct.  32,  arguendo. 

Probable  cause  for  seizure  constitutes  a  bar  to  a  subsequent  claim  for 
damages  for  illegal  seizure. 

Approved  in  United  States  v.  Donaldson  Shulz  Co.,  142  Fed.  301,  judg- 
ment of  acquittal  in  criminal  prosecution  for  obstructing  navigable  stream 
bars  suit  in  equity  to  compel  removal  of  structure. 

Distinguished  in  United  States  v.  Reindeer,  27  Fed.  Cas.  768,  where 
seizure  was  made  under  municipal  law  providing  that  probable  cause  should 
constitute  defense,  but  certificate  of  probable  cause  was  refused. 

Where  testimony  is  admitted  without  objection  In  the  lower  court,  it 
cannot  be  objected  to  on  appeal. 

Cited  in  Den  v.  Geiger,  9  N.  J.  L.  238,  refusing  to  set  aside  verdict  be- 
canse  hearsay  evidence  admitted  at  trial;  dissenting  opinion  in  Coles  v. 
Kelsey,  2  Tex.  562,  but  application  not  apparent;  dissenting  opinion  in 
Harrison  v.  Nixon,  9  Pet.  531,  535,  9  L.  Ed.  219,  220,  arguendo. 

Criminal  lialnlity  o^  master  for  servant's  act.    Note,  43  L.  R.  A. 
(N.  8.)  24. 

KisceUaneous.  Cited  in  Illinois  v.  Illinois  Cent.  R.  R.  Co.,  184  U.  S. 
91,  46  L.  Ed.  446,  22  Sup.  Ct.  305,  holding  every  matter  affirmed  by  Su- 
preme Court  on  appeal  from  Circuit  Court  is  conclusive,  when  case  is 
reversed  as  to  but  one  point;  The  Ben  R.,  134  Fed.  785,  67  C.  C.  A.  290, 
decreeing  dismissal  of  libel  in  proceeding  to  enforce  i)enalty  for  violation 
of  Rev.  Stats.,  §  4499 ;  The  Santo  Domingo,  115  Fed.  447,  holding  in  suit 
by  United  States  for  adjudication  of  prize  of  war,  although  monition  has 
been  in  technical  compliance  .with  rules  of  government,  a  second  publication 
will  be  ordered  to  bring  notice  to  all  parties  entitled  to  be  heard;  The 
James  Andrews,  2  Sprague,  123,  Fed.  Cas.  7189,  but  application  doubtful;^ 
as  also  in  United  States  v.  Packages,  27  Fed.  Cas.  286. 
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12  Wlieat.  19-88,  6  !•.  Ed.  637,  BCABTIK  v.  MOTT. 

Grant  of  discretionary  power  makes  person  sole  judge  of  existence  of  facts. 
Approved  in  The  Japanese  Immigrant  Case,  189  U.  S.  98,  47  L.  Ed.  724, 
23  Sup.  Ct.  613,  holding  under  provision  of  acts  of  October  19,  1888, 
c.  1210,  March  3,  1891,  c.  551,  relating  to  immigrants,  the  executive  officers 
of  the  United  States  are  not  invested  with  arbitrary  power  of  dejwrtation ; 
Ex  parte  Chin  Him,  227  Fed.  134,  holding  decision  of  Department  of  Labor 
that  alien  is  unlawfully  in  this  country  was  binding  on  court;  Ex  parte 
Orozco,  201  Fed.  110,  holding  discretion  of  President  exercised  in  calling 
out  army  to  prevent  carrying  on  of  military  expedition  against  Mexico  not 
controlled  by  courts;  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors,  170 
Fed.  670,  holding  findings  of  commissioners  to  classify  lands  in  drainage 
district  were  conclusive;  Looe  Shee  v.  North,  170  Fed.  570,  95  C.  C.  A. 
646,  holding  Congress  had  power  to  determine  that  alien  woman  practic- 
ing  prostitution  within  three  years  after  entry  be  deemed  prostitute  at 
time  of  entry;  In  re  Moyer,  35  Colo.  165,  117  Am.  St.  Bep.  189,  12  L.  R.  A. 
(N.  S.)  984,  85  Pac.  192,  Ex  parte  McDonald,  49  Mont.  461,  L.  R.  A. 
1915B,  988,  143  Pac.  949,  and  Betty  v.  The  State,  188  Ala.  216,  all  holding 
when  military  service  is  authorized  by  law  on  stated  occasions  at  call  of 
Governor,  determination  by  Governor  that  occasion  exists  is  conclusive; 
United  States  v.  The  Tropic  Wind,  6  D.  C.  356,  Appx.,  holding  President 
could  proclaim  blockade  when  in  his  judgment  exigency  therefor  existed; 
Dauphin  v.  Key,  McAr.  &  M.  (D.  C.)  227,  upholding  order  of  Postmaster- 
general  denying  use  of  mails  to  one  determined  by  him  to  be  operating 
fraudulent  lottery;  Belknap  v.  Township  of  Benton,  169  Mich.  64,  135 
N.  W.  103,  holding  determination  of  township  supervisor  that  injured  per- 
son was  pauper  requiring  medical  aid  of  township  was  conclusive;  Coyle 
V.  Smith,  28  Okl.  124,  113  Pac.  946,  holding  action  of  Governor  in  calling 
special  session  of  legislature  concurred  in  by  legislature  was  conclusive; 
State  V.  Brown,  24  Okl.  445,  103  Pac.  767,  holding  legislature  had  discre- 
tion to  determine  what  could  be  accomplished  by  general  and  by  special 
legislation;  Oklahoma  City  v.  Shields,  22  Okl.  305,  100  Pac.  676,  holding 
declaration  in  statute  that  emergency  calling  for  statute  exists  was  bind- 
ing on  courts ;  State  v.  Huston,  21  Okl.  801,  97  Pac.  990,  holding  Governor 
had  power  to  determine  that  suit  be  brought  in  name  of  State;  assenting 
opinion  in  Coyle  v.  Smith,  28  Okl.  219,  113  Pac.  983,  to  x)oint  that  Congress 
alone  has  power  to  admit  new  states  and  determine  form  of  government; 
Luther  v.  Borden,  7  How.  44,  77,  12  L.  Ed.  600,  613,  construing  act  em- 
powering President  to  determine  lawful  government  in  a  State,  and  deny- 
ing right  of  courts  to  question  his  decision;  Wilkes  v.  Dinsman,  7  How. 
130,  131,  12  L.  Ed.  636,  687,  holding  that  natal  officer  inflicting  punish- 
ment upon  seaman  is  prima  facie  justified  by  showing  case  to  be  within 
his  delegated  i)0wer;  Murray  v.  Hoboken  etc.  Co.,  18  How.  280,  15  L.  Ed. 
376,  citing  principal  case  as  instance  where  President  exercised  discre- 
tionary power;  United  States  v.  Speed,  8  Wall.  83,  19  L.  Ed.  461,  holding 
that  where  commission  is  vested  with  discretionary  powers  in  making  con- 
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tracts,  validity  of  contracts  so  made  does  not  depend  upon  degree  of  wis- 
dom exercised ;  Mullan  v.  United  States,  140  U.  S.  245,  35  L.  Ed.  491,  11 
Sap.  Ct.  790,  holding,  that  where  naval  commander  has  power  to  convene 
court-martial,  his  act  in  doing  so  will  be  presumed  to  have  been  done 
vithin  limits  of  his  discretion ;  Nishimura  Ekiu  v.  United  States,  142  U.  S. 
660,  35  L.  Ed.  1149/  12  Sap.  Ct.  338,  declaring  decision  of  inspector  of 
immigration  within  authority  conferred  by  act  of  Congress,  to  be  conclusive 
ss  to  right  of  immigrant  to  land ;  Lem  Moon  Sing  v.  United  States,  158 
U.  S.  544,  39  L.  Ed.  1084,  15  Sup.  Ct.  969,  ruling  similarly;  Swaim  v. 
United  SUtes,  165  U.  S.  559,  560,  41  L.  Ed.  825,  17  Sup.  Ct.  450, 451,  holding 
that  where  President  is  empowered  to  convene  general  court-martial,  he 
is  presumed  to  act  in  accordance  with  law,  and  its  sentence  cannot  be  at- 
tacked collaterally;  Ex  parte  Field,  5  Blatchf.  77,  81  Fed.  Cas.  4761,  hold- 
ing United  States  marshal  liable  to  fine  for  not  producing  prisoner  before 
military  court,  President  having  proclaimed  martial  law,  and  suspended 
writ  of  habeas  corpus ;  Allen  v.  Blunt,  3  Story,  745,  Fed.  Cas.  216,  holding 
decision  of  commissioner  of  patents  conclusive  as  to  facts  and  law  arising 
under  application  for  patent;  Gould  v.  Hammond,  McAll.  237,  239,  Fed. 
Cas.  5638,  affirming  right  of  collector  of  port  to  determine  conclusively 
when  perishable  goods  are  to  be  sold;  United  States  y.  Packages,  27  Fed. 
Cas.  288,  289,  to  point  that  where  President  has  declared  States  to  be  in 
insurrection,  courts  are  bound  by  his  decision;  and  to  the  same  effect  are 
United  States  v.  Cement,  27  Fed.  Cas.  293,  and  United  States  v.  Cotton, 
27  Fed.  Cas.  328;  in  United  States  v.  Tropic  Wind,  28  Fed.  Cas.  221,  affirm- 
ing exclusive  power  of  President  to  determine  when  blockade  should  be 
declared;  In  re  Day,  27  Fed.  680,  dismissing  writ  of  habeas  corpus  to 
obtain  release  of  person  held  by  commissioner  of  immigration,  pending 
inquiry  as  to  right  to  land;  Hamner  v.  Mason,  24  Ala.  485,  holding  that 
where  existence  of  fact  upon  which  jurisdiction  depends  is  determinable 
by  court,  decision  thereon  is  final;  dissenting  opinion  in  Ikelheimer  v. 
Chapman,  32  Ala.  692,  694,  695,  asserting  plenary  authority  of  adminis- 
trator to  sell  property  of  estate ;  McTyer  v.  McDowell,  36  Ala.  46,  ruling 
similarly  as  to  acts  of  commissioner-general  of  land  office  in  disposing  of 
land;  Brinster  v.  Compton,  68  Ala.  302,  holding  that  where,  under  statute, 
probate  judge  had  power  to  apprentice  minor  paupeis,  validity  of  apt  in 
doing  so  cannot  be  questioned  in  collateral  proceeding;  Echols  v.  Tate, 
53  Ark.  16,  13  S.  W.  254,  holding  President's  act  in  expelling  persons 
from  territory  not  reviewable  by  courts;  Franklin  v.  State  Board  of  Ex- 
aminers, 23  Cal.  176,  under  facts  similar  to  those  in  principal  case;  Peo-v 
pie  V.  Pacheco,  27  Cal.  223,  affirming  exclusive  power  of  l^islature  to 
determine  when  such  state  of  war  exists  as  will  authorize  it  to  create 
a  debt  to  repel  invasion;  Porter  v.  Haight,  45  Cal.  639,  holding  that  where 
prison  directors  are  authorized  to  annul  contracts  made  for  convict  labor, 
court  cannot  review  their  action  in  so  doing;  New  York  etc.  R.  R.  Co.'s 
Appeal,  62  Conn.  540,  26  Atl.  126,  construing  statute  giving  railroad  com- 
missioners power  to  establish  giades;  Green  v.  Savannah,  9  Ga.  11,  refus- 
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ing  to  review  act  of  mayor  in  abating  nuisance  as  authorized  by  city 
ordinance;  Evansviile  etc.  R.  R.  Co.  v.  Evansville,  15  Ind.  421,  holding 
that  where  jurisdiction  of  inferior  court  depends  upon  existence  of  facts 
to  be  determined  by  court  itself,  its  decision  as  to  such  facts  is  final; 
English  V.  Smock,  34  Ind.  134,  is  to  the  same  effect;  Perkins  v.  Rogers, 
35  Ind.  156,  9  Am.  Rep.  664,  holding  that  date  when  peace  formally  de- 
clared by  President,  was  to  be  taken  in  determining  time  during  which 
statute  of  limitations  suspended  by  Rebellion;  Koehler  y.  Hill,  60  Iowa, 
566,  14  N.  W.  760,  den3dng  jurisdiction  of  courts  to  enjoin  passage  of  act 
by  legislature  (and  see  dissenting  opinion,  p.  578,  14  N.  W.  756,  627,  15 
N.  W.  621) ;  dissenting  opinion  in  Corbin  v.  Marsh,  2  Duv.  231,  majority 
denying  constitutionality  of  act  of  Congress  emancipating  wives  and  chil- 
dren of  filaves  volunteering  as  soldiers  in  Federal  army;  School  District 
V.  Aetna  Ins.  Co.,  54  Me.  513,  holding  school  district  to  be  the  exclusive 
and  final  judge  as  to  necessity  for  sale  of  its  schoolhouse;  People  ex  rel. 
V.  Wayne,  39  Mich.  20,  denying  power  of  court  to  review  act  of  county 
clerk  in  approving  bond,  where  such  approval  is  discretionary  under  stat- 
ute; State  V.  Town  of  Lime,  23  Minn.  526,  where  decision  of  town  clerk 
that  signers  of  request  for  bond  election  are  freeholder^,  held  to  be  con- 
clusive ;  Reed  v.  Conway,  20  Mo.  47,  49,  holding  surveyor-general  not  liable 
to  action  for  revoking  commission  of  deputy  and  anulling  surveying  con- 
tract, where  such  power  discretionary  and  exercised  in  good  faith;  dissent- 
ing opinion  in  People  ex  rel.  v.  Parker,  3  Neb.  432,  arguing  that  where 
Governor  has  exercised  discretion  in  calling  extra  session  of  legislature, 
members  are  bound  to  assemble  and  Gbvemor  cannot  revoke  call;  Waldron 
V.  Berry,  51  N.  H.  142,  holding  conclusive,  act  of  town  surveyor  in  fixing 
gi'ade  of  streets;  Hart  v.  Albany,  9  Wend.  594,  24  Am.  Dec.  188,  arguing 
in  favor  of  right  of  private  citizen  to  abate  public  nuisance;  People  v. 
Collins,  19  Wend.  61,  refusing  to  review  act  of  commissioners  vested  with 
discretionary  powers  in  opening  roads;  dissenting  opinion  in  Kneedler  v. 
Lane,  45  Pa.  St.  292,  concurring  with  taajority  on  point  that  United  States 
conscript  law  was  constitutional,  but  denying  jurisdiction  of  court  to  con- 
sider question;  In  re  Legislative  Adjournment,  18  R.  I.  834,  22  L.  R.  A. 
721,  27  Atl.  328,  affirming  power  of  Governor  to  judge  as  to  facts  calling 
for  adjournment  of  legislature;  Chapin  v.  Ferry,  3  Wash.  396,  15  L.  B.  A. 
120,  28  Pac.  758,  construing  statute  empowering  Governor  to  call  out 
militia;  Druecker  v.  Salomon,  21  Wis.  626,  628,  94  Am.  Dec.  674,  576, 
affirming  constitutionality  of  act  similar  to  that  in  principal  case;  Ex 
parte  Vallandingham,  1  Wall.  254,  17  L.  Ed.  594,  In  re  Meador,  1  Abb. 
333,  Fed.  Cas.  9375,  United  States  v.  Kendall,  5  Cr.  C.  C.  276,  Fed.  Gas. 
15,517,  Schoettgen  v.  Wilson,  48  Mo.  257,  People  ex  rel.  v.  Campbell,  40 
N.  Y.  136,  arguendo. 

Distinguished  in  In  re  Tom  Yum,  64  Fed.  487,  asserting  jurisdiction  of 
court  to  issue  writ  of  habeas  corpus  to  determine  citizenship  of  Chinese 
refused  permission  to  land  by  immigration  commissioner;  State  ex  rel.  v. 
Clark,  61  Mo.  269,  holding  offer  of  reward  by  Governor  for  arrest  of 
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fngitive  accused  of  murder,  not  to  be  conclusive  proof  of  fact  that  person 
arrested  was  a  fugitive  at  time  of  arrest. 

Whether  State  militia  is  subject  to  United  States  articles  of  war. 
Note,  40  L.  B.  A.  (N.  S.)  354. 

Calling  out  militia.     Note,  15  L.  R.  A.  116,  117. 

Where  superior  oi&cer  Is  vestetl  witb  discretionary  powers,  subordinates 
are  not  liable  for  acts  done  under  orders  in  execution  of  sncli  powers. 

Cited  in  McCall  v.  McDowell,  1  Abb.  219,  Deady,  245,  Fed.  Cas.  8673, 
holding  subordinate  officer  not  liable  to  action  for  false  imprisonment, 
where  arrest  made  by  command  of  superior  officer. 

Limited  in  United  States  v.  Doherty,  27  Fed.  732,  holding  officer  liable 
for  abuse  of  power  in  acting  from  malicious  motive. 

BequMtlon  by  President  Is  an  order,  and  It  la  not  necessary  In  pleading 
to  set  out  order;  suAclent  to  aver  that  It  was  made. 

Cited  in  Wilder  v.  McCormick,  2  Blatchf .  34,  Fed.  Cas.  17,660,  holding 
that  in  declaration  on  patent,  averment  that  patent  and  specification  are 
"in  the  language  of  the  import  and  to  the  effect  following/'  is  sufficient; 
Grant  v.  State,  62  Ala.  236,  holding  that  order  of  presiding  judge  con- 
vening special  term  need  not  recite  that  such  term  was  necessary,  such 
order  being,  in  itself,  an  affirmation  of  the  necessity;  Bruen  v.  Ogden,  11 
N.  J.  L.  376,  383,  20  Am.  Dec.  597,  604,  where,  in  action  of  replevin  brought 
by  defendant  in  execution,  it  was  held  sufficient  for  officer  to  show  judg- 
ment and  execution;  Stuyvesant  v.  New  York,  7  Cow,  608,  holding  that 
where  corporation  is  authorized  to  pass  by-laws,  wherever  it  was  deemed 
necessary  and  proper,  a  by-law  need  not  recite  that  it  was  necessary; 
Cronin  v.  People,  82  N.  T.  323,  37  Am.  Rep.  568,  holding  that  where  city 
council  is  empowered  by  charter  to  prohibit  certain  acts  when  deemed 
necessary,  prohibitory  ordinance  need  not  allege  reasons  for  its  enactment. 

Disobedience  to  an  order  of  the  President  calling  forth  the  mllltla  renders 
a  citizen  liable  to  trial  by  court-martlaL 

Cited  in  In  re  Spangler,  11  Mich.  321,  323,  denying  jurisdiction  to  State 
court  to  issue  habeas  corpus  for  release  of  person  drafted  for  military 
duty  under  call  of  President,  although  such  person  not  actually  mustered 
in;  dissenting  opinion  in  McCafferty  v.  Guyer,  59  Pa.  St.  123,  arguing  in 
favor  of  constitutionality  of  State  law  disfranchising  deserters;  Tyler  v. 
Pomeroy,  8  Allen,  493,  holding,  however,  that  mere  signing  li  paper  in 
hands  of  municipal  officer  promising  to  serve  a  certain  time  after  mustered 
into  service,  did  not  constitute  a  person  a  soldier,  and  liable  to  court- 
martial  for  refusal  to  serve ;  Howes  v.  Middleborough,  108  Mass.  127,  hold- 
ing that  militia  does  not  become  part  of  national  forces  until  mustered  in. 

Court-martial  proceedings  are  to  he  conducted  according  to  general  usage 
of  military  service,  or  customary  military  law.^ 
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Approved  in  Kirkman  v.  McClaughry,  160  Fed.  438,  90  C.  C.  A.  86,  fol- 
lowing rule ;  Smith  v.  Whitney,  116  U.  S.  179,  29  L.  Ed.  605,  6  Sup.  Ct.  576, 
holding  that  writ  of  prohibition  does  not  lie  from  Supreme  Court  to  court- 
martial  to  review  its  decision  of  questions  within  its  jurisdicton;  Ex  parte 
Henderson,  11  Fed.  Gas.  1072,  construing  act  of  Congress  providing  for 
organization  of  courts-martial  to  try  contractors  guilty  of  fraud. 

Suspension  of  writ  of  habeas  corpus.    Note,  45  L.  B.  A.  833. 

Miscellaneous.  Cited  in  In  re  Wilson,  18  Fed.  36,  but  application  doubt- 
ful ;  Kelley  v.  State,  25  Ark.  398,  to  point  that  judicial  must  follow  decision 
of  political  department  as  to  political  status  of  State;  Bright  v.  Cemetery 
Assn.,  33  La.  Ann.  61,  arguendo. 

12  ^Vlieat.  40-63,  6  L.  Ed.  544,  GLABK  ▼.  CITT  OF  WASHINGTON. 

Where  municipal  city  is  granted  a  power  wbich  hy  clear  intendment  la  to 
be  exerdsed  by  it  exclusively,  power  cannot  he  delegated. 

Approved  in  United  States  v.  Ross,  5  App.  D.  C.  253,  holding  commis- 
sioners of  district  could  not  delegate  to  plumbing  examiners  power  to  pass 
finally  on  application  for  plumbing  licenses;  East  Hartford  v.  Bridge  Co., 
10  How.  535,  13  L.  £d.  528,  holding  that  where  city  has  been  empowered 
to  construct  bridge,  ^t  cannot  assign  right  to  private  corporation  so  as  to 
defeat  right  of  legislature  to  revoke  such  power;  Commonwealth  v.  Smith, 
141  Mass.  140,  6  N.  E.  91,  denying  right  of  inspector  of  milk  to  appoint 
agent,  with  right,  in  absence  of  inspector,  to  take  by  force  and  against 
will  of  owner,  samples  of  milk  for  analysis;  Maxwell  v.  Bridge  Co.,  41 
Mich.  465,  2  N.  W.  644,  holding  that  where  county  supervisors  are  author- 
ized to  select  site  for  bridge,  authority  cannot  be  delegated  to  other  per- 
sons ;  Pierce  v.  Emery,  32  N.  H.  508,  holding  that  railroad  corporation  can- 
not mortgage  its  franchise  to  the  impairment  of  its  duty  to  the  public, 
unless  specially  authorized  by  charter;  State  v.  Hayes,  61  N.  H.  324,  deny- 
ing power  of  legislature  to  submit  to  people  question  as  to  whether  certain 
law  shall  be  adopted,  legislature  having  no  right  to  delegate  legislative 
power;  Lufkin  v.  Galveston,  56  Tex.  533,  denying  power  of  city  council 
to  delegate  to  inferior  officer  its  duty  in  regulating  public  works ;  Kyle  v. 
Malin,  8  Ind.  37,  arguendo. 

Distinguished  in  Decorah  v.  Dunstan,  38  Iowa,  99,  holding  that  where 
city  was  empowered  to  regulate  and  license  auction  sales  an  ordinance  dele- 
gating such  power  to  mayor  was  valid. 

What  municipal  corporations  are  answerable  for  injuries  due  to  de* 

fects  in  streets  and  other  public  places.    Note,  108  Am.  St.  Rep. 

165. 
Delegation  of  powers  by  municipal  corporation.    Note,  29  Am.  Bep. 

108. 
Delegation  of  municipal  power  as  to  license^  franchise  and  building^. 

Note,  20  L.  B.  A.  727. 
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Himiclpallties  may  legislate  wltliin  preacxibed  Umlts,  and  are  liable  for 
aa  acts  of  agents  wltUn  scope  of  authority. 

Approved  in  Mayor  etc.  v.  Town  of  Harrison,  71  N.  J.  L.  71,  58  Atl.  101, 
holding  city  bound  by  water  contract  made  by  authorized  agent ;  Oklahoma 
City  V.  Hill  Bros.,  6  Okl.  139,  50  Pac.  250,  determining  damages  for  which 
city  liable  for  trespass  by  its  officers;  Commercial  Electric  L.  &  P.  Co.  v. 
Tacoma,  20  Wash.  291,  72  Am.  St.  Rep.  105,  55  Pac.  220,  holding  where 
during  the  carriage  of  stock  the  carrier's  employees  strike,  an  agent  of 
the  carrier  may  enter  into  another  contract  with  shipper;  Boone  County  v. 
Railroad  Co.,  139  U.  S.  693,  35  L.  Ed.  823,  11  Sup.  Ct.  690,  holding  that 
statute  of  limitations  will  run  against  county  whose  officers  have  been  neg- 
ligeat  in  enforcing  rights  of  county ;  Memphis  v.  Brown,  1  Flipp.  198,  Fed. 
Cas.  9415,  .holding  persons  acting  for  city  with  knowledge  of  officials  may 
recover  for  services;  Cobum  v.  San  Mateo  County,  75  Fed.  540,  holding 
that  ratification  by  board  of  supervisors  of  act  of  trespass  committed  by 
one  of  its  members  renders  county  liable  in  tort ;  Gas  Co.  v.  San  Francisco, 
9  Cal.  472,  holding  city  liable  on  contract  to  furnish  gas  executed  by  its 
officers;  Thorn  v.  Park  Commissioners,  130  HI.  607,  22  N.  E.  523,  holding 
that  where  commissioners  seek  confirmation  of  assessment  made,  burden 
of  proof  is  on  them  to  show  authority  to  make  assessment;  McGraw  v. 
Marion,  98  Ky.  683,  34  S.  W.  21,  holding  city  liable  to  action  for  false 
imprisonment  arising  from  eiiforcement,  by  its  police  judge,  of  an  uncon- 
stitutional ordinance ;  County  Commrs.  v.  Duckett,  20  Md.  481,  83  Am.  Dec 
5dS,  where  county  held  liable  to  action  for  negligence  of  commissioners  in 
allowing  county  road  to  remain  out  of  repair;  Thayer  v.  Boston,  19  Pick. 
516,  31  Am.  Dec.  161,  holding  city  liable  for  acts  of  officers  in  obstructing 
highway;  Sheldon  v.  Kalamazoo,  24  Mich.  387,  where  city  held  liable  for 
trespass  committed  by  officers  in  condemning  land  for  street;  Leggett  ▼. 
New  Jersey  etc.  Co.,  1  N.  J.  Eq.  553,  23  Am.  Dec.  734,  holding  private  cor- 
poration bound  by  act  of  officers  in  executing  mortgage;  Bailey  v.  New 
York,  3  Hill,  540,  38  Am.  Dec.  672,  where  city  held  liable  for  injuries  re- 
sulting from  negligence  of  employees  in  constructing  dam  (affirmed  on 
appeal,  2  Denio,  447,  448) ;  De  Voss  v.  Richmond,  18  Gratt.  '346,  98  Am. 
Dec.  651,  holding  that  where  city  has  authorized  issue  of  bonds  and  pre- 
scribed form,  it  will  be  liable  to  bona  fide  holder  of  such  bonds,  although 
city  officers  failed  to  execute  them  properly;  Bacon  v.  Robertson,  18  How. 
485,  15  L.  Ed.  502,  Ohio  etc.  Trust  Co.  v.  Merchants*  etc.  Trust  Co.,  11 
Humph.  30,  53  Am.  Dec.  766,  dissenting  opinions  in  United  States  v.  Rob- 
ertson, 5  Pet.  665,  8  L.  Ed.  266,  People  v.  Hoge,  55  Cal.  623,  Lucas  v.  Com- 
missioners, 44  Ind.  572,  arguendo. 

Distinguished  in  Anthony  v.  Adams,  1  Met.  285,  holding  city  not  to  be 
liable  in  tort  for  unauthorized  act  of  officers  in  building  embankment  and 
flooding  adjacent  land;  Eastman  ▼.  Meredith,  36  N.  H.  293,  72  Am.  Dec. 
807,  denying  liability  of  city  where  injury  in  question  resulted  from  mere 
failure  of  city  to  provide  si^e  place  for  public  meeting;  Maxmilian  v.  New 
n— 24 
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York,  62  N.  Y.  164,  20  Am.  Rep.  469,  denying  liability  of  city  for  acts  done 
by  officer  whom  it  was  required  by  statute  to  appoint  and  in  whose  duties 
it  had  no  interest.  '  ^ 

Clause  In  charter,  empowering  city  to  '^authorlEe  the  drawing  of  lotteries,** 
makes  city  liable  to  pay  prize  drawn. 

Distinguished  in  Shankland  v.  Washington,  5  Pet.  391,  8  L.  Ed.  166 
(affirming  3  Cr.  C.  C.  328,  Fed.  Cas.  12,703),  case  involving  the  same  lot- 
tery, holding,  however,  that  where  owner  of  ticket  sold  half  interest  before 
drawing  without  notice  to  city,  city  was  not  liable  for  prize,  it  having 
authorized  no  half  tickets. 

12  Wheat.  64-116,  6  L.  Ed.  552,  UNITED  STATES  BANK  ▼.  DANBBIDaE. 

Corporations  created  by  statute  depend,  hoth  for  their  powers  and  tbei 
mode  of  their  exercise,  upon  the  acts  creating  them. 

Approved  in  dissenting  opinion  in  Marshall  etc.  Co.  v.  City  of  Nashville, 
109  Tenn.  515,  71  S.  W.  820,  majority  holding  where  city  charter  required 
goods  furnished  to  be  supplied  by  lowest  bidder,  an  ordinance  was  invalid 
which  required  city  printing  to  bear  union  label;  Bank  v.  Earle,  13  Pet. 
587,  10  L.  Ed.  307,  holding  that  bank  authorized  to  deal  in  exchange,  may 
purchase  bills  through  agent  in  another  State ;  Perrine  v.  Canal  Co.,  9  How. 
184,  13  L.  Ed.  97,  denying  power  of  canal  company  to  exact  tolls  from  pas- 
sengers in  absence  of  express  authorization  in  charter;  Market  Bank  t. 
Smith,  16  Fed.  Cas.  758,  decreeing  repayment  of  interest  collected  above 
amount  limited  in  bank  charter;  Jemison  v.  Bank,  17  Ala.  760,  denying 
right  of  bank  to  sue  after  forfeiture  of  charter  in  absence  of  express 
authorization ;  City  of  Selma  v.  Mullen,  46  Ala.  414,  holding  valid  a  parol 
contract  made  by  municipal  officers  within  the  scope  of  their  powers,  parol 
contracts  not  having  been  prohibited  by  charter;  dissenting  opinion  in 
Southern  Life  Ins.  etc.  Co.  v.  Lanier,  5  Fla.  171,  majority  holding  that  pro- 
vision in  bank  charter  authorizing  bank  to  sell  surrendered  stock  for  cash 
and  invest  proceeds  in  mortgages  was  merely  directory  and  bank  could 
receive  bond  and  mortgage  of  an  individual  for  stock  issued  to  him  directly ; 
Breaux  v.  Iberville,  23  La.  Ann.  236,  denying  power  of  city  officers  to  issue 
bonds  not  provided  for  by  charter,  and  holding  city  not  liable  to  suit  on 
bonds  so  issued;  Weckler  v.  Bank,  42  Md.  590,  20  Am.  Rep.  100,  denying 
power  of  bank  to  engage  in  business  of  selling  railroad  bonds  on  commis- 
sion, in  absence  of  express  authorization;  Sanborn  v.  Insurance  Co.,  16 
Gray,  454,  77  Am.  Dec.  421,  holding  that  grant  of  i>ower  to  make  contracts 
of  insurance  implies  power  to  make  parol  contracts;  Matthews  v.  Skinker, 
62  Mo.  332,  21  Am.  Rep.  427,  denying  power  of  national  bank  to  take  deed 
of  trust  to  land  as  security  for  contemporaneous  loan ;  Mt.  V.  Bk.  v.  Porter, 
52  Mo.  App.  250,  holding  that  power  granted  bank  in  charter  to  negotiate 
and  discount  negotiable  and  non-negotiable  paper,  implied  power  to  negoti- 
ate bonds;  Moss  v.  Averell,  10  N.  Y.  454,  holding  that  corporation  having 
power  to  purchase  property  could  give  promissory  notes  on  such  purchase; 
McDonald  v.  New  York,  68  N.  Y.  27,  28,  23  Am.  Rep.  147,  148,  where  city 
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held  not  to  be  bound  by  act  of  officers  in  contracting  for  materials,  where 
such  act  prohibited  by  charter;  Crocker  v.  Whitney,  71  N.  Y.  166,  and 
Fowler  v.  Scully,  72  Pa.  St.  461,  13  Am.  Eep.  701,  denying  power  of  bank 
to  take  mortgage  as  security  for  future  indebtedness,  charter  having  only 
empowered  it  to  so  secure  past  debts ;  State  v.  Wilmington  R.  R.  Co.,  Busb. 
236,  holding  that  indictment  charging  railroad  company  as  owner  of  public 
ferry  for  not  keeping  it  in  repair,  must  show  such  duty  to  be  imposed 
by  charter;  Madison  etc.  Co.  v.  Watertown  etc.  Co.,  7  Wis.  80,  holding  that 
grant  of  power  to  construct  plank  road  does  not  include  power  to  loan 
money;  Planters'  Bank  v.  Sharp,  6  How.  322,  337,  12  L.  Ed.  466,  462,  Hart- 
ford etc.  R.  R.  Co.  V.  Kennedy,  12  Conn.  508,  Safford  v.  Wyckoff,  4  Hill, 
448,  aiguendo. 

Distinguished  in  Barnes  v.  Ontario  Bank,  19  N.  Y.  163,  holding  that 
where  bank  is  vested  with  general  power  its  abuse  cannot  prejudice  inno- 
cent third  persons. 

Oommon-law  rule  tbat  corporations  aggregate  can  do  notlilng  but  by  deed 
uder  seal,  is  inapplicable  to  acts  at  corporate  meetings. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  44,  44  L.  Ed.  664, 
20  Sap.  Ct.  524,  holding  forfeiture  of  permission  of  foreign  corporation  to 
^0  business  in  Texas  for  violation  of  act  of  1899  does  not  violate  obliga- 
tion of  contract ;  International  Seal  Co.  v.  Beyer,  33  App.  D.  C.  177,  holding 
seal  need  not  be  attached  to  answer  under  oath  of  officers  of  corporation ; 
Savings  Bank  v.  Davis,  8  Conn.  202,  and  Board  of  Education  v.  Grecne- 
baum,  39  111.  612,  holding  that  appointment  of  agent  njay  be  evidenced  by 
i^ecord  of  proceedings  alone ;  Garrison  v.  Combs,  7  J.  J.  Marsh.  85,  22  Am. 
I^^c.  121,  holding  seal  unnecessary  to  pass  corporation's  interest  in  promis- 
sory note ;  L^e  v.  Trustees,  7  Dana,  29,  holding  town  trustees  bound  by  act 
of  agent  in  offering  reward,  although  authority  of  agent  not  recognized  by 
instrument  under  seal;  Maine  Stage  Co.  v.  Longley,  14  Me.  449,  holding 
parol  evidence  admissible  to  show  authority  of  baggage  agent,  in  action 
against  company  for  baggage  lost;  Turnpike  Co.  v.  McCarson,  1  Dev.  &  B. 
312,  affirming  appointment   of  manager,  evidenced  only  by   corporation 
records ;  Butts  v.  Cuthbertson,  6  Ga.  171,  arguendo. 

It  is  not  necessary  to  tbe  validity  of  corporate  acts  tbat  tbey  be  reduced 
to  vilting,  nnlees  so  provided  by  statute. 

Approved  in  Flakne  v.  Minnesota  etc.  Ins.  Co.,  105  Minn.  481, 117  N.  W. 

786,  following  rule;  Denver  etc.  R.  Co.  v.  Arizona  etc.  R.  Co.,  233  U.  S. 

603,  58  L.  Ed.  1115,  34  Sup.  Ct.  691,  holding  where  no  record  of  action  of 

corporate  directors  was  made  secondary  evidence  thereof  was  admissible; 

Riverside  Tp.  v.  Stewart,  211  Fed.  876,  128  C.  C.  A.  251,  holding  rights  of 

third  person  dealing  with  municipality  not  affected  by  failure  to  record 

corporate  action;  Board  of  Commrs.  v.  Tollman,  145  Fed.  771,  in  action 

on  county  bonds,  parol  evidence  is  admissible  to  establish  facts  concerning 

their  execution ;  Rondot  v.  Rogers  Tp.,  99  Fed.  210,  holding  failure  of  clerk 

of  municipal  corporation  to  make  record  of  proceedings  relating  to  bond 
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issue  cannot  defeat  bond  issue;  City  of  Denver  v.  Spencer,  34  Colo.  274, 
2  L.  R.  A.  (N.  S.)  147,  82  Pac.  591,  where  city  charter  silent  as  to  manner 
in  which  park  commissioners  should  act,  parol  evidence  admissible  to  show 
board  authorized  erection  of  stand,  where  secretary  failed  to  make  record; 
Alton  Mfg.  Co.  V.  Garrett  Biblical  Institute,  243  111.  308,  90  N.  E.  708, 
holding  authority  conferred  on  agent  to  borrow  money  not  void  because 
not  entered  on  minutes;  State  v.  Farrier,  114  La.  586,  38  South.  462,  wit- 
ness present  at  meeting  held  for  election  of  officers  of  association  may  tes- 
tify as  to  who  were  elected;  Beach  v.  Stouffer,  84  Mo.  App.  398,  holding 
action  of  board  of  directors  fixing  salary  of  officer  may  be  proved  by  parol 
when  there  was  no  writing;  Rhode  Island  Hospital  Trust  Co.  v.  Thomdike, 
24  R.  I.  120,  52  Atl.  878,  holding  marriage  may  be  proved  without  produ- 
cing registry  of  marriages;  Arizona  etc.  R.  Co.  v.  Denver  etc.  R.  Co.,  16 
N.  M.  293,  117  Pac.  733,  arguendo ;  United  States  v.  Fillebrown,  7  Pet.  47, 
8  L.  Ed.  603,  holding  that  where  commissioner  of  navy  hospital  was  not 
required  to  record  proceedings,  parol  evidence  was  admissible  to  show  em- 
ployment of  secretary;  Bridgford  v.  Tuscumbia,  4  Woods,  613,  16  Fed.  913, 
holding  that  rights  of  creditors  of  city  cannot  be  impaired  because  of 
neglect  of  city  council  to  record  proceedings;  Allis  ▼.  Jones,  45  Fed.  149, 
where  parol  evidence  held  admissible  to  show  action  of  directors  in  author- 
izing execution  of  mortgage;  Carey  v.  Philadelphia  etc.  Co.,  33  Cal.  696, 
holding  parol  employment  of  agent  by  corporation  valid  in  absence  of 
express  requirement  that  such  act  shall  be  done  by  deed  or  resolution; 
Gordon  v.  San  Diego,  108  Cal.  269,  41  Pac.  302,  holding  parol  evidence  of 
proceedings  of  council  ordering  sale  of  pueblo  lands,  admissibly  to  prove 
facts  omitted  from  record ;  Richardson  v.  St.  Joseph  etc.  Co.,  5  Blackf .  148, 
33  Am.  Dec.  462,  holding  parol  evidence  admissible  to  show  appointment 
of  agent  by  corporation;  Tubbs  v.  Ogden,  46  Iowa,  137,  wherfe  it  was  held 
that  adjudication  of  "fence-viewers"  as  to  sufficiency  of  partition  fence 
need  not  be  in  writing  in  absence  of  statute  to  that  effect;  Zalesky  v.  In- 
surance Co.,  102  Iowa,  515,  70  N.  W.  188,  holding  parol  evidence  admis- 
sible to  show  action  taken  by  insurance  company  in  regard  to  loss,  and  of 
its  decision  to  rebuild;  Troy  v.  Railroad  Co.,  11  Kan.  530,  ruling  similarly 
where  records  of  city  council  failed  to  show  a  resolution  calling  bond  elec- 
tion; Holland  v.  Duluth  etc.  Co.,  65  Minn.  334,  60  Am.  St.  Rep.  486,  68 
N.  W.  53,  holding  parol  evidence  admissible  to  show  persons  to  be  stock- 
holders in  corporation,  records  having  been  destroyed  by  fire;  Gilbert  v. 
Boyd,  25  Mo.  29,  ruling  similarly  as  to  act  of  corporation  appointing  trus- 
tees ;  Kane  v.  School  District,  48  Mo.  App.  414,  and  State  ex  rel.  v.  Lockett, 
54  Mo.  App.  208,  holding  that  proceedings  of  school  directors  can  be  shown 
only  by  record  where  statute  directs  that  record  shall  be  kept;  Taylor  v. 
Griswold,  14  N.  J.  L.  241,  27  Am.  Dec.  49,  refusing  to  declare  by-laws  in- 
operative because  not  in  writing;  Bohan  v.  Avoca,  154  Pa.  St.  410,  26  Atl. 
606,  holding  parol  evidence  admissible  to  prove  order  of  city  council  pro- 
viding for  street  improvements;  Pickett  v.  Abney,  84  Tex.  647,  19  S.  W. 
859^  holding  parol  evidence  admissible  to  prove  election  of  person  as  officer 
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of  private  corporation ;  Hatehinson  v.  Pratt,  11  V t.  421,  holding  parol  evi- 
dence admissible  to  prove  proceeding  of  council  in  voting  tax;  Kelly  v. 
Board  of  Public  Works,  75  Va.  271,  to  prove  agreement  by  board  to"  re- 
imburse agent  for  advances  made  in  carrying  on  work;  Mandel  v.  Swan 
Land  Co.,  154  lU.  189,  45  Am.  St.  Bep.  132,  27  L.  R.  A.  321,  40  N.  E.  466, 
O'Mally  V.  McGinn,  53  Wis.  358,  10  N.  W.  517,  arguendo. 

Criticised  in  Savings  Bank  v.  Davis,  8  Conn.  204,  denying  that  vote  of 
corporation  may  be  taken  by  parol  (and  see  dissenting  opinion,  p.  210). 

Distinguished  in  Parker  v.  Doe,  20  Ala.  259,  holding  tax  sale  void  where 
proceedings  of  city  council  sanctioning  assessment  not  recorded  as  required 
by  statute;  Courtnay  v.  Insurance  Co.,  12  La.  239,  holding  parol  evidence 
inadmissible  to  show  contract  of  insurance  made  by  insurance  company 
in  its  corporate  capacity.  • 

Law  preaumea  that  person  acting  publicly  as  officer  of  corporation  is  right- 
folly  in  office  and  that  he  does  his  duty,  until  contrary  proven. 

Approved  in  La  Clair  v.  United  States,  184  Fed.  134,  holding  land  patent 
carried  presumption  of  verity,  aind  could  be  set  aside  only  on  clear  and 
convincing  proof;  United  States  v.  Mitchell,  136  Fed.  906,  where  United 
States  district  attorney  was  appointed  by  court  having  authority  to  make 
valid  appointment,  he  is  de  facto  officer  and  it  is  no  objection  to  indict- 
ment that  he  was  not  permanent  resident  of  district;  United  States  v. 
Greene,  113  Fed.  693,  holding  plea  to  indictment  averring  that  clerk  did 
not  place  names  of  grand  jurors  in  box,  but  were  placed  there  by  jury  com- 
missioner and  deputy  clerk,  not  in  clerk's  presence,  or  that  impartial  jury 
was  not  selected,  is  not  sufficient ;  Commercial  Wharf  Corp.  v.  Boston,  194 
Mass.  467,  80  N.  E.  646,  holding  power  of  officers  of  city  to  pay  rent  for 
boat  landing  was  presumed;  Beacon  Trust  Co.  v.  Souther,  183  Mass.  416, 
67  N.  £.  346,  holding  where  money  was  borrowed  by  member  of  a  firm,  and 
indorsed  in  name  of  a  corporation  by  payee^  who  was  president,  and  money 
was  nsed  by  the  corporation  and  directors  thereof  who  knew  of  transac- 
tion afterward  ratified  all  prior  notes,  the  indorsement  was  ratified ;  Graef e 
V.  St.  Louis  Transit  Co.,  224  Mo.  258,  123  S.  W.  843,  and  Chlanda  v.  St. 
Louis  Transit  Co.,  213^  Mo.  261,  112  S.  W.  253,  both  holding  municipal  as- 
sent presumed  to  have  been  given  4o  lease  of  street  railway  by  one  com- 
pany to  another ;  St.  Louis  Police  etc.  Assn.  v.  Tierney,  116  Mo.  App.  462, 
91  S.  W.  972,  973,  construing  constitutional  provisions  of  mutual  benefit 
society  as  to  designation  of  third  day  for  calling  by  applicant  to  designate 
beneficiary  as  merely  directory;  State  v.  Ely,  23  N.  D.  626,  137  N.  W.  838, 
holding  election  presumed  held  in  accordance  with  law ;  Pine  Tree  Lumber 
Co.  V.  Fargo,  12  N.  D.  376,  96  N.  W.  363,  applying  rule  to  acts  of  city  offi- 
cers; Board  of  Education  v.  Boyer,  5  Okl.  231,  233,  47  Pac.  1092,  1093, 
where  petition  recited  that  signers,  electors  of  adjacent  territory,  presented 
to  city  board  of  education,  and  board  orders  territory  annexed  to  city  for 
Behool  purposes,  and  entry  made  on  journal,  presumption  arises  that  peti- 
tion signed  by  majority;  Houseman  v.  International  Navigation  Co.,  214 
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Pa.  563,  64  Atl.  383,  under  act  of  1806,  relating  to  patent  for  island,  plain^ 
tiff  in  ejectment  need  not  show,  by  evidence  other  than  warrant,  survey' 
and  patent,  that  island  was  natural  and  capable  of  cultivation;  State  v. 
Woolfenden,  26  Utah,  173,  72  Pac.  692,  holding  where  at  county  election 
but  one  candidate  was  nominated  for  two  offices  and  his  name  appeared 
on  ballot  for  such  offices,  and  ballots  were  voted  and  canvassed  without 
objection,  presumed  that  offices  were  consolidated;  Grand  Rapids  Furni- 
ture Co.  V.  Grand  Hotel  etc.  Co.,  11  Wyo.  149,  72  Pac.  687.  on  mere  proof 
that  three  persons  were  only  stockholders  of  corporation,  no  presumption 
arose  that  they  were  trustees  thereof;  Randolph  County  v.  Hutchins,  46 
Ala.  401,  refusing  to  set  aside  default  judgment  founded  upon  process, 
return  of  which  did  not  show  upon  whom  service  was  made;  Stewart  v. 
Houston,  25  Ark.  315,  refusing  to  set  aside  exec^tioH  sale  where  sheriff's 
return  failed  to  set  forth  manner  of  advertising;  Chrisman  v.  Jones,  31 
Ark.  610,  holding  recitals  in  patent  to  swamp-land,  executed  by  Governor, 
to  be  prima  facie  evidence  of  facts,  recited ;  State  v.  Gleason,  12  Fla.  233, 
asserting  the  general  rule  that  right  to  hold  office  will  not  be  inquired  into 
collaterally;  Doe  v.  Peeples,  1  Ga.  5,  holding  that  the  acknowledgment  of 
a  deed  was  made  where  and  when  it  purports  to  be,  in  absence  of  proof 
to  contrary;  Justices  v.  Woods,  1  Ga.  88,  holding  that  in  suit  against  dis- 
charged surety  on  guardian's  bond,  plaintiff  must  prove  affirmatively  some 
default  or  misfeasance  on  part  of  guardian  prior  to  discharge ;  Clements  v. 
Henderson,  4  Ga.  155,  48  Am.  Dec.  219,  holding  recitals  in  administrator's 
deed  to  be  prima  facie  evidence  of  facts  recited ;  Nicholson  v.  Spencer,  11 
Ga.  611,  holding  guardian  to  be  judge  as  to  what  is  necessary  for  ward, 
and  in  suit  by  tradesman,  to  recover  for  articles  furnished  ward,  burden 
is  on  plaintiff  to  show  that  they  were  in  fact  necessaries;  State  v.  Nield, 
4  Kan.  App.  634,  635,  45  Pac.  625,  holding  that  authority  of  attorney  gen- 
eral to  appoint  assistant  to  prosecute  violations  of  prohibitory  liquor  law, 
cannot  be  questioned  in  action  brought  by  such  assistant  under  the  law; 
Kane  v.  State,  70  Md.  551,  17  Atl.  558,  refusing  to  set  aside  judgment  be- 
cause of  failure  of  justice  to  set  forth  that  arrest  of  party  accused  was 
warranted ;  Commonwealth  v.  Kane,  108  Mass.  425,  11  Am.  Rep.  374,  hold- 
ing, on  trial  of  indictment  for  assaulting  police  officer,  evidence  that  he 
was  acting  as  such  at  the  time  of  assault  was  sufficient  to  sustain  indict- 
ment; Commonwealth  v.  Carr,  143  Mass.  88,  9  N.  E.  30,  where  action  of 
town  council  in  laying  out  road,  held  to  warrant  inference  that  required 
notice  had  been  given ;  State  v.  Holcomb,  86  Mo.  377,  holding  that  where 
person  acting  as  policeman  makes  arrest  it  is  unnecessary,  in  order  to  hold 
prisoner,  to  show  regular  appointment  of  officer;  Mercer  v.  Harris,  4  Neb. 
83,  where  certificate  of  approval  by  supervising  architect  held  to  be  con- 
clusive as  to  right  of  contractor  to  payment  for  work  done;  Seward  v. 
Didier,  16  Neb.  61,  20  N.  W.  13,  holding  that  sale  of  ward's  property  by 
guardian  carried  presumption  that  statutory  requirements  had  been  ob- 
served; State  V.  Graham,  21  Neb.  355,  32  N.  W.  153,  holding  that  resale 
of  school  lands  for  default  in  payments  carried  presumption  that  required 
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notice  had  been  given;  Bissell  v.  Fletcher,  27  Neb.  585,  43  N.  W.  351, 
where  survey  and  sale  of  public  land  held  to  bje  presumptive  evidence  of 
right  of  United  States  to  sell  land ;  Hdghes  v.  Parker,  19  N.  H.  188,  hold- 
ing acts  of  directors  irregularly  elected,  valid  and  binding  until  right  to 
hold  office  determined  in  direct  proceeding;  Cross  v.  Brown,  41  N.  H.  289, 
holding  attaching  officer  not  liable  for  death  of  animals  attached  and  in 
his  keeping  in  absence  of  positive  proof  of  negligence;  Mandeville  v; 
Reynolds,  68  N.  Y.  534,  holding  that  where  it  is  duty  of  county  clerk 
to  keep  judgment-roll  on  deposit  in  his  office,  fact  that  it  cannot  be  found 
there  raises  presumption  that  it  has  been  destroyed;  Demings  v.  Knights 
of  Pythias,  131  N.  Y.  527,  30  N.  E.  573,  holding  that  report  of  proper 
officer  that  assessment  was  necessary  was  conclusive,  and  not  to  be  ques- 
tioned by  person  suspended  for  nonpayment  of  assessment;  Swarthout 
V.  Ranier,  143  N.  Y.  504,  38  N.  E.  727,  holding  that  where  under  will 
widow  was  empowered  to  mortgage  estate  whenever  necessary  for  her 
tfupport,  her  act  in  doing  so  was  prima  facie  evidence  of  necessity;  Gregg 
v.  Mallett,  111  N.  C.  76,  15  S.  E.  937,  holding  that  commissioner  appointed 
to  take  depositions  was  to  be  presumed  as  properly  qualified  until  contrary 
shown;  Ward  v.  Barrows,  2  Ohio  St.  247,  refusing  to  set  aside  tax  sale, 
Decause  it  did  not  appear  affirmatively  in  auditor''s  record  that  delinquent 
list  had  been  sworn  to  by  collector;  Coombs  v.  Lane,  4  Ohio  St.  148,  hold- 
ing entry  in  records  of  land  office  that  certain  lands  are  ''school  lands," 
to  be  prima  facie  evidence  that  they  were  duly  selected  as. such;  Davis 
V.  Davis,  11  Ohio  St.  389,  holding  that  entry  of  election  by  widow  to  take 
under  will  of  deceased  husband  need  not  show  affirmatively  that  judge 
had  explained  to  her  provisions  of  will;  Reynolds  v.  Schweinfus,  27  Ohio 
St.  319,  holding  that  where  city  council  has  acted  upon  recommendation 
of  board  of  city  improvements  it  will  be  presumed  that  such  recommenda- 
tion was  properly  made;  Commonwealth  ex  rel.  v.  Claghorn,  13  Pa.  St. 
139,  53  Am.  Dec  453,  holding  formal  acceptance  of  corporate  charter 
carries  presumption  that  it  was  made  at  regularly  convened  meeting  after 
due  notice  given;  Goldberg  v.  Kidd,  5  S.  D.  175,  58  N.  W.  575,  where 
deed  executed  by  county  judge  under  statute,  and  regular  on  its  face, 
held  to  be  prima  facie  evidence  of  authority  to  convey;  Olcott  v.  Gabert, 
86  Tex.  126,  23  S.  W.  987,  applying  principle  to  act  of  private  officer, 
holding  deed  by  bishop  to  be  presumptive  evidence  of  his  authority  to 
convey;  Harris  v.  Chipman,  9  Utah,  104,  33  Pac.  242,  holding  letters  of 
administration  not  attackable  collaterally  on  ground  that  bond  had  not 
been  approved ;  Willard  v.  Pike,  59  Vt.  207,  9  Atl.  910,  holding  certificate 
of  president  of  board  of  equalization  prima  facie  evidence  of  facts  recited 
therein ;  Morse  v.  Bruce,  70  Vt.  380,  40  Atl.  1034,  holding  fact  that  admin- 
istrator's  inventory  does  not  show  debt  alleged  is  presumptive  evidence 
that  it  has  been  paid;  Budd  v.  Walla  Walla  etc.  Co.,  2  Wash.  Ter.  353, 
7  Pac.  898,  holding  that  fact  that  special  meeting  of  corporation  was  held 
carries  presumption  that  requisite  notice  was  given;  Sibley  v.  Maria,  2  Fla. 
564,  Tecumseh  Town  Site  Case,  3  Neb.  284,  State  v.  Holmes,  12  Wash. 
174^  40  Pac.  737,  Langworthy  v.  Garding,  77  N.  W.  208,  arguendo. 
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When  acts  of  coiporate  officers  presumed  authorized.  * 
Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  60  L.  Ed. 
1026,  36  Sup.  Ct.  555,  burden  is  on  shipper  to  show  that  interstate  carrier 
has  not  complied  with  Interstate  Commerce  Act ;  Sun  Printing  &  Publishing 
Assn.  V.  Moore,  183  U.  S.  649,  46  L.  Ed.  373,  22  Sup.  Ct.  243,  holding 
managing  editor  of  netz/jpaper  charged  with  full  control  of  business  of 
collecting  news  has  power  to  charter  yacht  for  purpose  of  gathering  news; 
In  re  Jefferson  Casket  Co.,  182  Fed.  693,  holding  president  not  presumed 
to  represent  corporation  where  it  did  not  appear  he  had  personal  charge 
of  its  business;  Rennie  v.  Mutual  Life  Ins.  Co.,  176  Fed.  206,  99  C.  C.  A. 
556,  holding  president  of  corporation  had  no  power  to  make  oral  contract 
with  agent  to  pay  him  after  termination  of  agency  annual  sum  for  life; 
Kent  V.  Addicks,  126  Fed.  116,  holding  upon  issue  as  to  authority  of  agent 
to  bind  principal,  evidence  is  admissible  to  show  that  he  made  other  similar 
contracts  which  had  been  carried  out  by  his  principal;  Seattle  Gas  etc. 
Electric  Co.  v.  Citizens'  Light  etc.  Power  Co.,  123  Fed.  591,  holding  New 
Jersey  corporation  organized  under  general  laws,  and  not  gas  act,  and 
without  charter  to  sell  gas  to  consumers,  such  corporation  cannot  engage 
in  business  in  another  State;  M 'Knight  v.  United  States,  122  Fed.  929, 
holding  entry  in  minute-book  of  bank  showing  defendant  was  elected 
director  and  president,  together  with  evidei;ice  that  he  acted  as  such,  is 
sufficient  to  prove  that  he  was  president;  In  re  Columbia  Real  Estate  Co., 
101  Fed.  972,  holding  where  person  holding  naked  title  to  land  belonging 
to  a  bankrupt  as  accommodation  indorser  of  another  to  pledge  the  prpperty 
as  security  for  debt  of  principal,  the  creditor  has  no  lien  against  property 
of  the  bankrupt;  Grattan  Tp.  v.  Chilton,  97  Fed.  149,  holding  recitals  of 
officers  invested  with  authority  when  conditions  precedent  to  issue  of  nego- 
tiable bonds  are  complied  with,  and  with  power  to  issue  them  on  fulfillment 
of  conditions,  preclude  inquiry  as  against  innocent  purchasers;  The  Sapho, 
94  Fed.  551,  holding  when  written  contract  for  repair  of  vessel  is  waived, 
and  after  vessel  was  stripped  it  was  found  necessary  to  make  extensive 
repairs,  and  the  agent  of  vessel  after  consultation  with  the  owners  in- 
structed contractor  to  proceed,  the  owners  are  liable;  Paxon  v.  Brown,  61 
Fed.  880,  holding  proof  of  existence  of  recorder's  certificate  of  filing 
indorsed  oh  deed  is  sufficient  evidence  that  it  had  been  filed  for  record 
under  Mansf.  Dig.  Ark.,  §§  670,  671;  Perryman  &  Co.  v.  Farmers'  Union 
Ginning  &  Mfg.  Co.,  167  'Ala.  419,  52  South.  645,  holding  in  action  against 
corporation  on  contract  executed  by  its  officers  burden  of  proving  want  of 
authority  of  officers  to  execute  contract  was  on  corporation;  Martin 
Machine  Works  v.  Miller,  132  Ala.  634,  32  South.  306,  holding  where  wit- 
ness had  testified  to  execution  of  instrument  by  corporation,  his  evidence 
that  officers  were  duly  authorized  was  admissible,  no  showing  having  been 
made  that  there  was  any  written  authority;  Hall  v.  Henderson,  126  Ala. 
495,  28  South.  544,  holding  where  defendant  treasurer  and  director  of  a  com- 
pany sold  his  stock  and  received  payment  in  checks  signed  by  president 
and  vice-president  of  the  company,  he  knew  he  was  receiving  funds  of  the 
company  in  payment  of  his  stock;  Winer  v.  Bank  of  Blytheville,  89  Ark. 
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416, 131  Am.  St.  Bep.  102,  117  S.  W.  237,  holding  treasurer  of  corporation 
held  out  a^  general  agent  could  transfer  notes  payable  to  corporation ;  Sar- 
gent V.  Chapman,  12  Colo.  App.  534,  56  Pac.  196,  holding  chattel  mortgage 
of  corporation  under  seal  executed  by  proper  officers  is  presumed  to  have 
been  authorized;  Rosehill  Cemet«cx  Co.  v.  Dempster,  223  111.  578,  79  N.  E. 
279,  where  syndicate  of  stockholders  owning  majority  stock  employed 
financier  to  complete  settlement  between  corporation  and  creditors,  and 
after  reorganization  directors  compensated  agent  and  corporation  accepted 
benefits  of  settlement,  corporation  ratified  employment;  Estate  of  Ramsay 
V;  People,  197  111.  583,  584,  90  Am.  St.  Bep.  180,  and  note,  64  N.  E. 
552,  holding  under  Rev.  Stats.,  c.  108,  §  8  (111.),  requiring  warden  of  peni- 
tentiary to  give  bonds,  acceptance  is  not  necessary  to  Jbind  sureties ;  Lang- 
worthy  V.  Garding,  74  Minn.  330,  77  N.  W.  208,  holding  in  action  by  foreign 
corporation,  noncompliance  with  statutes  is  matter  of  defense;  Rothwell 
V.  Jamison,  147  Mo.  612,  49  S.  W.  506,  holding  where  record  of  county 
court  contains  copy  of  will,  and  evidence  taken,  after  fifty  years  confirma- 
tion of  probate  of  will  will  be  presumed ;  Fiala  v.  Ainsworth,  63  Neb.  6, 
93  Am.  St  Bep.  424,  88  N.  W.  137,  holding  fact  that  bond  of  assistant 
cashier  was  delivered  to  cashier,  and  by  him  to  directors,  and  that  assistant 
cashier  entered  into  duties  of  his  office,  shows  acceptance ;  Bennett  v.  Mill- 
ville  Imp.  Co.,  67  N.  J.  L.  321,  51  Atl.  707,  holding  in  action  on  contract, 
plea  with  notice  of  setoff  against  plaintiff  verified  by  president  admits 
corporation ;  Young  v.  United  States  Mortgage  &  Trust  Co.,  214  N,  Y.  285, 
108  N.  £.  420,  holding  corporation  bound  by  agreement  of  officers  without 
formal  resolution  to  pay  percentage  of  profits  to  president ;  Pine  Tree  Lum- 
ber Co.  v.  Fargo,  12  N.  D.  381,  96  N.  W.  365,  applying  rule  to  acts  of  city 
oflBcers;  MacDonald  v.  New  York  etc.  R.  R.,  23  R.  I.  565,  51  4il.  581,  hold- 
ing act  June  23,  1836  (N.  Y.),  amending  charter  of  the  N.  Y.,  P.  &  B.  R. 
Co.,  providing  section  2,  that  company  should  be  liable  for  all  damages 
by  fire,  and  section  10,  providing  for  relocation,  allegation  that  company 
relocated  under  section  10  shows  acceptance  of  amendment;  Thompson  v. 
Murphy,  60  W.  Va.  54,  6  L.  R.  A.  (N.  S.)  311.  53  S.  E.  912,  holding 
evidence  did  not  show  acceptance  of  unauthorized  act  of  agent;  Town  of 
RandaU  v.  Rovelstad,  105  Wis.  424,  81  N.  W.  823,  holding  a  highway  was 
l^ally  laid  out  will  be  presumed  under  the  facts  of  this  case;  Supervisors 
V.  Schenck,  5  Wall.  782,  18  L.  Ed.  559,  holding  where  supervisors  have 
issaed  county  bonds  and  county  has  long  paid  interest  thereon,  it  is  es- 
topped from  asserting  irregularity  in  the  issue ;  McNitt  ▼.  Turner,  16  Wall. 
364,  21  L.  Ed.  347,  holding  that  where  statute  provided  for  issuance  of  let- 
ters of  administration  to  public  administrator  in  certain  cases,  a  grant  of 
letters  by  court  in  such  case  would  raise  presumption  that  person  to  whom 
they  were  granted  was  public  administrator;  Carpenter  v.  Rannels,  19 
Wall.  146,  22  L.  Ed.  80,  ruling  similarly  as  to  aet  of  commissioners  of 
land  office  in  adjusting  titles,  it  being  shown  that  like  acts  previously  done 
had  not  been  questioned ;  Cornett  v.  Williams,  20  Wall.  250,  22  L.  Ed.  259, 
applying  principle  in  holding  that  where  court  having  power  to  authorize 
Bale  of  decedent's  estate  does  so,  the  sale  will  be  presumed  to  have  been 
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iregolarly  made;  Clements  v.  Macheboeaf,  92  U.  S.  425,  23  L.  Ed.  507» 
holding  that  where  party  alleges  that  deed  executed  by  attorney  under 
power  to  convey  is  invalid  for  matters  not  apparent  on  its  face,  burden 
of  proving  them  is  on  such  party ;  Keely  v.  Sanders,  99  U.  S.  447,  25  L.  Ed. 
329,  holding  deed  given  by  commissions?  of  land  office  to  be  prima  facie 
evidence  of  regularity  of  sale;  Railway  Cos.  v.  Bridge  Co.,  131  U.  S.  381, 
382,  33  L.  Ed.  160,  161,  9  Sup.  Ct.  773,  774,  affirming  validity  of  contract 
executed  by  president  of  corporation  in  its  behalf  and  within  corporate 
powers,  such  contract  being  known  to  directors  and  not  disapproved;  so 
also  in  Mammoth  etc.  Co.  v.  Salt  Lake  etc.  Co.,  151  U.  S.  450,  38  L.  Ed. 
230,  14  Sup.  Ct.  385,  where  cojitract  for  materials  to  be  furnished  corpora- 
tion was  executed  by  agents  and  not  disaffirmed  by  corporation;  Jackson- 
ville etc.  Ry.  Co.  v.  Hooper,  160  U.  S.  522,  40  L.  Ed.  622,  16  Sup.  Ct.  383> 
holding  power  of  president  to  execute  lease  was  inferable  from  fact  that 
corporation  entered  into  possession  under  lease;  Memphis  v.  Brown,  1 
Flipp.  197,  Fed.  Cas.  9415,  allowing  recovery  for  services  performed  for 
city  with  knowledge ;  Oregon  Ry.  Co.  v.  Oregon  Ry.  &  Nav.  Co./ 12  Sawy. 
114,  28  Fed.  508,  holding,  where  act  of  president  in  executing  lease  was  not 
disaffirmed  by  directors  of  corporation,  burden  of  proof  to  show  want  of 
authority  was  on  person  disputing  it;  Casey  v.  La  Soci^t^,  2  Woods,  86, 
Fed.  Cas.  2496,  holding  corporation  estopped  from  denying  authority  of 
officers  to  contract  loan,  benefit  of  which  is  received;  Union  Pacific  Ry. 
Co.  V.  Chicago  etc.  Ry.  Co.,  51  Fed.  327,  10  U.  S.  App.  98,  applying  rule 
where  contract  for  joint  use  of  tracks  executed  by  president  of  company 
was  not  disaffirmed  by  directors;  National  etc.  Co.  v.  American  etc.  Co., 
55  Fed.  490,  holding  assignment  of  patent  in  name  of  corporation  signed 
by  ''A  B,  TSteasurer,"  and  d\Jy  recorded,  to  be  prima  facie  valid;  City 
of  Lincoln  v.  Sun  etc.  Co.,  59  Fed.  760,  19  U.  S.  App.  431,  holding  con- 
tract for  lighting  made  by  proper  city  officers  and  not  beyoiid  scope  of 
city  powers  to  be  prima  facie  valid;  Leroy  etc.  Ry.  Co.  v.  Sidell,  66  Fed. 
31,  where  company  held  bound  on  contract  for  construction  executed  by 
president  and  not  disapproved  by  directors;  Barber  etc.  Co.  v.  Denver,  72 
Fed.  341,  36  U.  S.  App.  499,  ruling  similarly  as  to  contract  for  paving, 
executed  by  proper  city  officers;  Butler  v.  Cockrill,  73  Fed.  950,  36  U.  S. 
App.  702,  holding  that  deed  regularly  executed  by  trustees  of  national 
bank  carried  presumption  that  it  was  executed  by  order  of  directors ;  Louis- 
ville Trust  Co.  V.  Railway  Co.,  75  Fed.  460,  holding  that  bank  whose  presi- 
dent had  learned  that  stockholders  of  guaranteeing  corporation  had  repu- 
diated a  contract  of  guaranty,  was  charged  with  notice  thereof;  American 
etc.  Bank  v.  First  National  Bank,  82  Fed.  972,  48  U.  S.  App.  652,  holding 
corporation  liable  upon  contract  made  by  unauthorized  agent,  where  cor- 
poration, with  knowledge  of  facts,  received  benefit;  Bates  v.  Bank,  2  Ala. 
4C2,  463,  where  loan  contracted  by  agent  of  bank  was  not  repudiated  by 
directors;  Alabama  etc.  R.  R.  Co.  v.  Kidd,  29  Ala.  225,  holding  that  ap- 
pointment of  agent  by  corporation  may  be  inferred  from  adoption  by 
corporation  of  agent's  acts;  Thorington  v.  Gould,  59  Ala.  467,  holding  that 
where  official  seal  of  corporation  is  affixed  to  deed  by  proper  officers,  it 
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will  be    presumed  that  deed  was  executed  by  authority  of  corporation; 
Arlington  v.  Railroad  Co.,  45  Ala.  437,  11  South.  8,  holding  that  ratifica- 
tion  of  officer's  act  in  executing  contract  need  not  be  alleged  in  action  upon 
coBtrB,€st]  Pennington  r.  Yell,  11  Ark.  228,  52  Am.  Dec.  267,  applying  prin- 
ciple in  holding  attorney's  actions  in  behalf  of  client  to  be  prima  facie 
a^utl^oxued;  Gas  Co.  v.  San  Francisco,  9  Cal.  473,  holding  city  liable  upon 
gas  contract  executed  by  its  officers;  Argenti  v.  San  Francisco,  16  Cal. 
270}  collecting  authorities  and  holding  city  liable  upon  contracts  for  open- 
ing streets,  executed  by  city  council;  Pixley  v.  Railroad  Co.,  33  Cal.  191, 
192,  91  Am.  Dec.  628,  629,  sustaining  act  of  president  employing  attorney, 
ftueb  act  having  been  done  with  knowledge  oi  directors  of  corporation; 
t&mers'  Ditch  Co.  v.  Zellerbach,  37  Cal.  588,  99  Am;  Dec.  815,  holding  deed 
executed  by  trustees  of  corporation,  with  corporate  seal  affixed,  admissible 
in  evidence  as  deed  of  corporation ;  Crowley  v.  Glenesee  Mining  Co.,  55  Cal. 
277,  holding   it  unnecessary  to  show  vote  of  corporation  giving  agent 
authority  to  execute  contract  from  which  corporation  received  benefit; 
Western  Union  Tel.  Co.  v.  Eyser,  2  Colo.  168,  charging  jury  to  effect  that 
evidence  that  poles  were  put  up  by  direction  of  person  acting  as  superin- 
tendent of  company,  and  were  afterward  used  by  company,  would  support 
finding  that  work  was  done  by  company ;  West  School  District  v.  Merrills, 
12  Ck>nn.  440,  where  act  of  school  district  in  voting  for  laying  of  a  tax 
was  held  to  be  presumptive  evidence  of  existence  of  legal  object;  Mer- 
ehants'  Bank  v.  Central  Bank,  1  Ga.  431,  44  Am.  Dec.  669,  holding  cor- 
poration to  be  estopped  from  denying  authority  of  agent  to  execute  con- 
tract from  which  it  derived  benefit;  McDougald  v.  Bellamy,  18  Ga.  432, 
heading  banking  corporation   bound  by  stipulation  of  its   directors   for 
ndemption  of  bills;  Chicago  etc.  Ry.  Co.  v.  Koleman,  18  111.  299,  68  Am. 
Bee  546,  holding  admissions  of  president,  made  in  execution  of  his  ordi- 
nary duties,  to  be  evidence  against  corporation  in  assumpsit;  Foss  v. 
Chicago,  34  111.  490,  where  fact  that  deposits  were  made  in  certain  bank 
from  time  to  time,  held  to  raise  presumption  that  city  council  approved 
SQch  hank  as  place  of  deposit ;  Dubuque  etc.  College  v.  Dubuque,  13  Iowa, 
561,  where  contract  executed  by  agent  inured  to  benefit  of  corporation  and 
was  not  disaffirmed;  City  of  Davenport  v.  Insurance  Co.,  17  Iowa,  283, 
holding  insurance  company  bound  under  policy  issued  by  agent,  although 
when  loss  occurred  company  had  received  no  notice  of  insurance  issued; 
Blaekshire  v.  Iowa  Homestead  Co.,  39  Iowa,  628,  holding  deed  signed  by 
officers  and  sealed  with  corporate  seal  admissible  in  evidence  as  deed  of 
corporation;  Warren  v.  Insurance  Co.,  16  Me.  450,  33  Am.  Dec.  679,  where 
authority  of  ftgent  to  waive  provisions  in  policy  of  insurance  held  to  be 
presumable  from  fact  that  similar  acts  had  been  previously  sanctioned; 
Slysville  etc.  Co.  v.  Okisko,  5  Md.  159,  holding  that  authority  of  agent 
of  corporation  to  hold  stock  in  another  corporation  may  be  presumed  from 
cirenmstances ;  Santas  Clara  etc.  Co.  v.  Meredith,  49  Md.  400,  33  Am*  Rep. 
265,  affirming  act  of  president  of  corporation  in  contracting  loan;  Mel- 
ledge  y.  Boston  Iron  Co.,  5  Cush.  175,  51  Am.  Dec.  67,  enforcing  note 
fizecuted  by  general  agents  of  corporation;  Detroit  v.  Jackson,  1  Doug. 
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(Mich.)  113,  holding  corporation  bound  by  act  of  officer  in  execnting  agree- 
ment to  submit  dispute  to  arbitration;  Taymouth  v.  Koehler,  35  Mich. 
26,  holding  township  liable  on  contract  for  construction  of  bridge  executed 
by  township  officers ;  Hirschmann  v.  Railroad  Co.,  97  Mich.  396,  56  N.'  W. 
846,  holding  corporation  liable  for  supplies  furnished  upon  order  of  regu- 
larly appointed  agent;  Robins  v.  Embry,  1  Smedes  &  M.  Ch.  270,  where 
stockholders  of  corporation  held  bound  by  act  of  directors  in  making 
assignment  of  which  they  had  knowledge;  Edwards  v.  Thomas,  66  Mo. 
483,  holding  valid  an  indorsement  made  by  cashier,  upon  proof  that  cor- 
poration had  recognized  previous  similar  acts ;  Despatch  line  etc.  v.  Bel- 
lamy etc.  Co.,  12  N.  H.  237,  37  Am.  Dec.  218,  sustaining  mortgage  executed 
by  officer  and  -acquiesced  in  by  directors  of  corporation;  flint  v.  Clinton 
Co.,  12  N.  H.  434,  upholding  assignment  executed  by  treasurer  of  corpora- 
tion; Hilliard  v.  Goold,  34  N.  H.  239,  66  Am.  Dec.  767,  holding  that  act 
of  president  in  posting  rates  of  fare,  implied  authority  from  corporation 
and  conductor  was  not  liable  for  ejecting  person  refusing  to  pay  such 
fare;  (Joodwin  v.  Union  Screw  Co.,  34  N.  H.  380,  holding  company  liable 
upon  contract  for  work  ahd  labor  entered  into  by  general  managers; 
Nicholas  v.  Oliver,  36  N.  H.  224,  holding  authority  of  assistant  secretary 
to  indorse  paper  to  be  inferable  from  ratification  of  prior  similar  acts  by 
directors;  Petersborough  etc.  R.  R.  Co.  v.  Nashua  etc.  R.  R.  Co.,  59  N.  H. 
389,  holding  corporation  estopped  from  denying  validity  of  lease  executed 
by  officers,  where  corporation  accepted  benefits  arising  under  lease ;  Leggett 
v.  New  Jersey  etc.  Co.,  1  N.  J.  Eq.  553,  558,  23  Abl  Dec.  734^  738,  hold-* 
ing,  however,  mortgage  executed  by  president  and  secretary  of  bank  under 
corporate  seal  to  be  only  prima  facie  valid  and  showing  that  it  was 
executed  without  concurrence  of  directors,  renders  it  void;  Wood  v. 
Auburn  etc.  R.  R.  Co.,  8  N.  Y.  167,  where  agreement  by  president  of  cor- 
poration to  submit  dispute  to  arbitration  held  binding  upon  corporation 
where  acquiescence  in  similar  acts  shown;  Curtis  v.  Leavitt,  15  N.  Y.  194, 
where  act  of  officers  in  effecting  loan  held  binding  upon  bank  (but  see 
disseiiting  opinion,  p.  270,  citing  principal  case  in  denying  power  of  bank 
to  execute  contract  in  question) ;  Peterson  v.  New  York,  17  N.  Y.  453, 
holding  act  of  officers  in  authorizing  drawing  of  plans  binding  upon  city 
when  approved  by  city  council;  Olcott  v.  Railroad  Co.,  27  N.  Y.  569, 
84  Am.  Dec.  304,  holding  corporation  liable  upon  promissory  notes  given 
by  president  in  payment  of  purchase  price  of  rolling  stock;  Phillips  v. 
Campbell,  43  N.  Y.  272,  affirming  sale  made  by  treasurer  of  corporation; 
Trustees  v.  McKetchnie,  90  N.  Y.  629,  holding  corporation  bound  under 
mortgage  executed  by  president  and  sealed  with  corporate  seal ;  Dougherty 
V.  Hunter,  54  Pa.  St.  382,  holding  debt  due  corporation  extinguished  by 
note  taken  by  president  in  **full  satisfaction  of  debf ;  Townsend  v. 
Mclver,  2  S.  C.  44,  affirming  transfer  of  stock  made  by  president  upon 
showing  custom;  Memphis  v.  Memphis  Gas  Co.,  9  Iteisk.  542,  holding  city 
liable  on  contract  to  purchase  corporate  stock  executed  by  mayor  and 
acquiesced  in  by  council;  Selma  etc.  R.  R.  Co.  v.  Tipton,  5  Ala.  804,  39 
Am.  Dec.  353,  HoUeman  v.  De  Nyse^  51  Ala.  101,  Savings  Bank  v.  Davis, 
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8  Conn.  202,  Bryan  v.  Walton,  14  Ga.  192,  State  v.  Louisiana  Bank,  20 
La.  Ann.  474,  Nelson  v.  Eaton,  26  N.  Y.  415,  arguendo. 

Distinguished  in  United  States  v.  Loeb,  99  Fed.  732,  holding  under 
Act  1890,  §  13,  providing  that  act  of  single  appraiser  of  merchandise  is 
eonclnsive  unless  collector  shall  deem  appraisement  too  low,  the  duty  of 
determining  whether  appraisement  is  too  low  is  on  collector;  People's 
Bank  v.  St,  Anthony's  Church,  109  N.  Y.  623,  17  N.  E.  410,  where  act  of 
president  in  contracting  loan  was  held  void,  as  being  an  act  which  under 
charter  could  be  done  only  by  corporate  vote;  Thew  v.  Porcelain  Co.,  5 
S.  C.  421,  denying  power  of  president  to  confess  judgment  so  as  to  bind 
corporation;  Isham  v.  Bennington  Iron  Co.,  19  Vt.  251,  under  statute  pro- 
viding that  private  corporations  might  by  vote  authorize  president  to 
eonyey  land  and  as  holding  void  a  deed  executed  by  president  without  such 
aathorization ;  Pennsylvania  etc.  Co.  v.  Board  of  Education,  20  W.  Va. 
365,  where  eontract  in  question  was  ultra  vires. 

Who  are  officers  de  facto.    Note,  19  Am.  Dec.  66. 

Declarations  of  agents  of  corporations.    Note,  8  Am.  Dec.  718. 

Validity  of  contract  entered  into  by  corporate  directors.    Note,  22 
-       E.  R.  0.  142. 

When  acceptance  of  cashier's  bond  presmned. 
Approved  in  Rankin  v.  Tygard,  198  Fed.  805,  119  C.  C.  A.  591,  holding 
evidence  showed  approval  of  bond  of  president  of  bank;  Martin  v.  Zeller- 
bach,  1  Cal.  Unrep.  340,  holding  corporation  impliedly  ratified  contract 
made  in  its  name  and  for  its  benefit  by  one  not  having  authority;  Broome 
V.  United  States,  15  How.  155,  14  L.  Ed.  641,  where  estate'  of  surety  upon 
collector's  bond  held  to  be  bound,  although  bond  not  actually  approved 
by  controller  of  treasury  until  after  surety's  death;  Davis  v.  Gray,  16 
WaU.  217,  21  L.  Ed.  452,  holding  where  receiver  is  empowered  by  court 
to  sue  and  a  bill  is  actually  filed  in  such  a  suit,  it  will  be  presumed  to 
have  been  filed  by  the  receiver;  Jones  v.  United  States,  18  Wall.  663, 
21  L.  Ed.  868,  but  holding  sureties  upon  postmaster's  bond  not  discharged 
because  government,  knovnng  of  postmaster's  defalcation,  allowed  him  to 
retain  office;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  192,  25  L.  Ed.  788, 
holding  president  of  corporation  bound  by  statute  to  performance  of  cer- 
tain duties  not  exempt  because  of  irregularity  in  election,  if,  in  fact, 
he  acted  as  president ;  Baltimore  etc.  R.  R.  Co.  v.  Church,  137  U.  S.  572, 
S4  L  Ed.  786,  11  Sup.  Ct.  186,  sustaining  power  of  corporation  to  sue 
where  it  had  long  acted  as  corporation,  altlfough  under  a  defective  cer- 
tificate of  incorporation;  Knox  County  v.  Bank,  147  U.  S.  97,  87  L.  Ed.  96, 
13  Sup.  Ct.  270,  holding  where  an  election  is  held  which  can  be  held  only 
after  due  notice,  proof  of  the  election  carries  presumption  of  notice ;  Nofire 
V.  United  States,  164  U.  S.  660,  41  L.  Ed.  590,  17  Sup.  Ct.  213,  holding 
^act  that  marriage  license  was  regularly  issued  carries  presumption  that 
all  statutory  prerequisites  have  been  observed ;  Atlas  Bank  v.  F.  B.  Gardner 
CO)  8  Hiss.  543,  Fed.  Cas.  635,  where  person  acting  as  president  of  bank 
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was  held  to  be  such  de  facto,  although  insolvent  and  acting  contrary  to 
statute  requiring  officers  to  be  stockholders;  McClaskey  v.  Barr,  47  Fed. 
169,  holding  that  where  record  of  will  has  been  ordered  made  and  every 
act  done  except  writing  record,  it  will  be  considered  as  recorded;  McClure 
V.  Colclough,  5  Ala.  72,  applying  rule  where  official  bond  of  sheriff,  although 
not  formally  approved,  had  been  filed  and  sheriff  had  for  long  period 
executed  duties  of  office;  Ex  parte  Mitchell,  39  Ala.  447,  holding  that 
right  of  exemption  from  military  service  in  Confederate  army  on  ground 
that  person  was  bonded  agriculturist  was  presumable  from  fact  that  bond 
was  filed  with  government  and  not  disapproved;  Woodall  v.  Oden,  62  Ala. 
128,  holding  that  where  statute  provides  for  acceptance  of  bond  within 
certain  time,  filing  of  boiid  and  failure  to  disapprove  it  carry  presumption 
of  acceptance;  Quimby  v.  Boyd,  8  Colo.  206,  6  Pac.  469,  holding  issuance 
of  commission  to  public  officer  is  conclusive  evidence  that  all  prerequisites 
have  been  observed;  Greeley  v.  Hamman,  17  Colo.  33,  28  Pac.  461,  holding 
that  records  of  proceedings  of  special  meeting  showing  that  business  was 
transacted  for  which  meeting  called,  and  that  all  members  of  council  were 
present,  are  presumptive  evidence  of  regularity  of  call;  Pickering  v.  Day, 
2  Del.  Ch.  382,  s.  c,  3  Del.  Ch.  295,  ruling  similarly  where  collector  of 
revenue  allowed  to  perform  duties  without  formal  approval  of  official 
bond  as  provided  in  statute ;  State  v.  Fredericks,  8  Iowa,  558,  where  school 
fund  commission  filed  bond  and  entered  upon  duties  but  bond  was  never 
approved ;  State  ex  rel.  v.  Commissioners,  42  Kan.  646,  22  Pac.  724,  refus- 
ing to  declare  election  void  because  of  mere  failure  of  county  clerk  to 
properly  sign  resolution  of  county  board  calling  election;  Graves  v.  Bank, 
10  Bush,  27,  19  Am.  Bep.  51,  and  Badger  v.  Bank,  26  Me.  435,  both  in- 
volving facts  identical  with  those  in  principal  case;  Amherst  Bank  v.  Root, 
2  Met.  534,  holding  sureties  on  cashier's  bond  liable,  although  bond  never 
formally  accepted  by  directors,  they  having  merely  expressed  themselves 
as  satisfied  with  it;  Howes  v.  Maxwell,  157  Mass.  335,  32  N.  E.  153,  ruling 
similarly  respecting  bond  required  from  person  licensed  to  sell  liquor; 
People  V.  Johr,  22  Mich.  463,  466,  holding  that  approval  of  county  treas- 
urer's bond  was  presumable  from  fact  that  he  was  allowed  to  act;  Concord 
V.  Concord  Bank,  16  N.  H.  30,  where  parol  evidence  held  admissible  to 
show  appointment  and  authority  of  cashier;  Commercial  Bank  v.  'Kort- 
wright,  22  Wend.  364,  84  Am.  Doc.  324,  holding  bank  bound  by  transfer 
of  stock  by  cashier  permitted  to  act  as  such  under  irregular  appointment; 
Board  of  Supervisors  v.  Otis,  62  N.  Y.  95,  but  holding  sureties  upon  official 
bond  not  discharged  by  reasqn  of  neglect  of  board  of  supervisors  to  dis- 
miss officer  after  default;  Pringle  v.  Wool  worth,  90  N.  Y.  510,  holding 
where  foreign  corporation  has  been  allowed  to  do  business  in  State  for 
long  period  it  will  be  presumed  that  stipulation  has  been  filed  as  required 
by  statute;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  360,  where  sureties  on 
cashier's  bond  held  liable,  although  never  notified  of  formal  acceptance 
of  bond;  McLean  v.  State,  8  Heisk.  242,  where  bond  was  accepted  by  un- 
authorized body  and  officer  was  allowed  to  perform  duties  of  office ;  Wright 
V.  Leath,  24  Tex.  28,  32,  holding  delivery  of  sheriff's  bond  to  proper  officer 
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for  approval  renders  it  binding  and  proof  of  actual  approval  is  unneces- 
sary; Lyttle  V.  Cozad;  21  W.  Va.  205,  where  bond  of  special  commissioner 
^ed  but  not  formally  approved ;  Dedham  Bank  v.  Chickering,  3  Pick.  340, 
opinion  of  Marshall,  C.  J.,  in  Circuit  Court,  to  effect  that  acceptance  of 
bond  should  be  proved  by  record,  was  disregarded  and  same  ruling  made 
as  was  made  later  in  principal  case. 

Distinguished  in  Swinhart  v.  St.  Louis  etc.  Ry.  Co.,  207  Mo.  435,  105 
S.  W.  1047,  in  action  to  enjoin  operation  of  railway  in  highway,  plaintiff 
need  not  prove  negative  allegation  that  County  Court  having  control-  of 
street  had  not  consented  to  construction  of  railway;  Minor  v.  Bank,  1  Pet. 
70,  7  L.  £d.  57,  denying  right  of  sureties  on  cashier's  bond  to  plead  in 
defense  to  action  on  bond,  that  wrongful  acts  complained  of  were  done 
with  acquiescence  of  directors;  National  Bank  v.  Drake,  29  Kan.  325, 
44  Am.  Bep.  654,  holding,  in  action  to  recover  money  misappropriated  by 
cashier,  rule  that  directors  are  presuined  to  know  financial  condition  of 
bank  cannot  be  invoked  to  uphold  wrongful  act  of  ofiicer. 

Proceedings  beneficial  to  corporation  presumed  accepted,  and  slight  acts, 
acconntable  only  on  supposition  of  acceptance,  are  admissible  as  presumptive 
of  fact. 

Approved  in  Board  of  Water  Commrs.  v.  Manchester,  89  Conn.  677,  96 
Atl.  185,  holding  where  city  was  granted  x>ower  to  condemn  land  for 
reservoir,  formal  acceptance  of  grant  was  not  necessary  to  enable  it  to 
exercise  power;  Boatmen's  Bank  v.  Gillespie,  209  Mo.  257,  108  S.  W.  84, 
holding  acceptance  of  charter  shown  by  corporate  acts  under  it;  Panne- 
baker  V.  Tuscarora  Valley  B.  Co.,  219  Pa.  64,  67  Atl.  925,  holding  un- 
authorized contract  ratified  by  acceptance  of  benefits;  Adam  v.  New  Eng- 
land Inv.  Co.,  33  R.  I.  204,  80  Atl.  430,  holding  corporation  accepting 
benefits  bound  by  unauthorized  contract  of  president  to  sell  and  repurchase 
stock;  Wood  v.  City  of  Montpelier,  85  Vt.  474,  Ann,  Gas.  1914D,  500,  82 
Atl.  673,  holding  acceptance  by  city  of  conveyance  of  lands  to  be  used 
for  school  purposes  not  presumed,  grant  not  being  necessarily  beneficial; 
dissenting  opinion  in  Lankford  v.  Menefee^  45  Okl.  252,  145  Pac.  383, 
majority  holding  liability  of  stockholders  of  bank  organized  under  trust 
company  act  not  changed  because  bank  was  also  doing  banking  business 
subject  to  regulation  under  another  statute;  City  Railway  Co.  v.  Citizens' 
R.  R.  Co.,  166  U.  S.  568,  41  L,  Ed.  1118,  17  Sup.  Ct  657,  holding  acqui- 
escence of  corporation  in  city  ordinance  to  be  presumed  from  fact  that  it 
was  passed  for  benefit  of  corporation  and  at  its  request;  Philadelphia 
etc.  R.  R.  Co.  v.  Kent  etc.  R.  R.  Co.,  5  Houst.  132,  but  holding  where 
corporation  has  been  chartered  to  construct  railroad,  but  does  nothing, 
it  cannot  be  considered  as  a  corporation  exempt  from  attachment;  Palfrey 
V.  Paulding,  7  La.  Ann.  365,  where  acceptance  of  charter  was  presumed 
from  acts  of  officers  in  accordance  with  it;  Penobscot  Boom  Co.  v.  Lam- 
son,  16  Me.  230,  232,  SS  Am.  Dec.  660,  661,  holding  that  acceptance  of 
franchise  to  construct  boom  in  river  may  be  presumed  from  act  of  corpo- 
ration in  constructing  boom;  Bangor  etc.  R.  R.  Co.  v.  Smithy  47  Me.  45, 
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holding  aeceptanee  of  grant  of  power  to  lay  tracks,  presumable  from  acts 
of  corporation  in  doing  so;  Society  etc.  v.  Davis,  3  Met.  137,  where  ac- 
ceptance of  charter  by  agricnltnral  society  held  to  be  presumable  from 
exercise  of  corporate  powers  therein  granted;  Commonwealth  v.  Bakeman, 
105  Mass.  60,  holding  act  granting  charter  to  be  prima  facie  evidence  of 
existence  of  corporation;  Rotch  etc.  Co.  v.  Judd,  108  Mass.  228,  holding 
acceptance  of  deed  by  corporation  to  be  presumable  from  occupation  of 
land  contemplated  by  deed;  Sumrall  v.  Insurance  Co.,  40  Mo.  32,  and 
Insurance  Co.  v.  Beckmann,  47  Mo.  97,  holding  acceptance  of  amendment 
to  charter  provable  by  acts  of  officers  pursuant  to  such  amendment;  Long 
V.  Joplin  etc.  Co,,  68  Mo.  431,  432,  holding  acceptance  of  administrator's 
deed  presumable  from  acts  of  parties  and  circumstances;  Fertilizer  Co. 
V.  Clute,  112  N.  C.  446,  447,  17  S.  C.  421,  422,  holding  that  resolution 
declaring  intention  to  do  acts  contemplated  by  charter  was  evidence  of  its 
acceptance;  Bank  v.  Lumber  Co.,  32  W.  Va.  362,  3  L.  R.  A.  586,  9  S.  E. 
244,  affirming  deed  of  land;  Charles  River  Bridge  Co.  v,  Warren  Bridge 
Co.,  7  Pick.  470,  State  v.  Newark  etc.  R.  R.  Co.,  34  N.  J.  L.  305,  Common- 
wealth ex  rel.  v.  Cullen,  13  Pa.  St.  140,  53  Am.  Dec.  454,  arguendo. 

Acceptance  of  legislative  amendments  to  corporate  charters.     Note, 
53  Am.  Dec.  468. 

Onmt  of  charter  presumed  from  lapse  of  time,  accompanied  liy  continued 
exercise  of  corporate  powers. 

Approved  in  State  v.  City  of  Harper,  94  Kan.  484,  146  Pac.  1171,  hold- 
ing in  quo  warranto  jlroceedings  against  municipality,  common-law  rule 
did  not  prevail  and  burden  of  proof  was  on  defendant  to  show  its  authority 
over  certain  annexed  territory;  Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp. 
529,  531,  Fed.  Cas.  1467,  holding  corporation,  acting  as  such,  estopped 
to  deny  its  legal  existence  when  sued  on  its  contracts;  Jameson  v.  People, 
16  111.  259,  63  Am.  Dec.  306,  holding  that  where  municipal  corporation 
has  been  recognized  by  acts  of  legislature  empowering  it  to  act,  inquiry 
into  original  organization  of  corporation  is  precluded;  so  also  in  Chicago 
etc.  Ry.  Co.  v.  Commissioners,  151  111.  213,  25  L.  R.  A.  303,  37  N.  E.  1082 ; 
Hammond  v.  Strauss,  53  Md.  12,  holding  de  facto  corporation  liable  to 
stockholders  on  stock  issued  although  organization  never  perfected  under 
charter;  Narragansett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  287,  288,  where 
it  was  held  that  in  order  to  enforce  claim  against  corporation,  claimant 
need  not  allege  regular  organization  of  corporation;  Packard  v.  Railroad 
Co.,  168  Mass.  98,  46  N.  E.  435,  holding  mere  failure  to  elect  officers  does 
not  dissolve  corporation,  and  render  void  acts  of  corporation  while  not 
acting  in  conformity  with  charter;  Attorney-General  v.  Bank,  Harr.  (Mich.) 
326,  applying  principle  in  holding  that  forfeiture  of  charter  rights  cannot 
be  presumed,  but  cause  for  forfeiture  must  be  shown  in  pleadings ;  Ameris- 
coggin  Bridge  v.  Bragg,  11  N.  H.  108,  where  owners  of  bridge  acted  as 
corporation  for  long  period,  and  acts  were  not  disputed;  United  States 
etc.  Co.  V.  Schlegel,  143  N.  Y.  544,  38  N.  E.  731,  holding  corporation 
estopped  from  denying  its  corporate  existence  when  it  had  contracted 
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debts  as  (Corporation,  although  in  violation  of  State  laws;  Sasser  v^  State, 
13  Ohio,  485y  holding  on  indietment  for  having  in  possession  counterfeit 
bank  bills,  State  was  not  obliged  to  prove  incorporation  of  hank  by  pro- 
duction of  charter;  Woods  v.  Banks,  14  N.  H.  110,  arguendo. 

Presumption  as  to  incorporation.    Note,  22  L.  E.  A.  277. 

If  protialon  in  diarter  or  by-law  he  directory  merely,  deviation  from  It 
cannot  be  taken  advantage  of  by  third  person. 

Cited  in  Woolridge  v.  McKenna,  8  Fed.  662,  holding  that  act  prescribing 
time  in  which  transcript  of  record  of  State  court  is  to  be  filed  in  Federal 
court  is  not  mandatory,  hut  directory  only  as  mode  of  practice;  National 
Bank  v.  Grenada,  41  Fed.  91,  holding  statute  requiring  city  ordinances  to 
be  recorded,  directory  merely,  and  failure  to  observe  it  does  not  impair 
validity  of  bonds  issued  under  unrecorded  ordinance;  Lay  v«  Lawson,  23 
Ala.  390,  refusing  to  set  aside  administrator's  sale  because  of  failure 
of  purchaser  to  give  bond  with  approved  security;  New  Orleans  v.  De  St. 
Romes,  9  La.  Ann.  579,  580,  where  statute  providing  that  city  shall  furnish 
election  commissioners  with  names  of  qualified  voters,  held  directory  only, 
and  election  not  invalidated  by  failure  to  do  so;  Eustis  v.  Kidder,  26  Me. 
100,  construing  statute  requiring  constable  to  file  bond  before  serving 
writ,  and  holding  that  constable  did  not  incur  penalty  where  bond  filed, 
but  without  approval  of  selectmen,  as  provided  in  statute;  Stebbins  v. 
Merritt,  10  Cush.  32,  construing  clause  in  charter  providing  that  clerk 
recording  proceedings  should  be  sworn;  Converse  v.  Porter,  45  N.  H.  399, 
holding  acts  of  selectmen  in  locating  schoolhouse,  not  to  be  invalidated 
by  failure  of  clerk  to  record  proceedings  as  provided  by  statute;  In  re 
Mohawk  etc.  R.  R.  Co.,  19  Wend.  143,  refusing  to  set  aside  election  of 
directors  of  corporation,  because  inspectors  not  sworn  in  form  prescribed 
by  statute;  State  ex  rel.  v.  McKee,  20  Or.  126,  25  Pac.  294,  applying  rule 
to  statute  declaring  who  shall  act  as  secretary  at  meetings  of  school 
directors.  Cited  approvingly,  but  without  particular  application  of  rule, 
in  Cayce  v.  Curtis,  Dall.    (Tex.)   406. 

Distiiiguished  in  Driftwood  etc.  Co.  v.  Commissioners,  72  Ind.  241,  where 
role  held  inapplicable  to  statute  prescribing  strictly  mode  in  which  county 
is  to  provide  for  repairs  to  bridges  and  roads. 

Wliat  are  merely  directory  inrovisions  In  corporate  charter  must  depend 
upon  sound  construction  of  the  nature  and  object  of  each  regulation,  and  of 
pnblic  convenience  and  apparent  legislative  intention. 

This  rule  has  been  applied  in  New  Orleans  v.  De  St.  Romes,  9  La.  Ann. 
579,  580,  construing  statute  providing  that  city  shall  furnish  election 
commissioners  with  names  of  qualified  voters,  and  holding  it  to  be  merely 
directory;  Middle  Bridge  etc.  v.  Brooks,  13  Me.  395,  29  Am.  Dec.  511, 
holding  requirement  that  rates  of  toll  be  x>osted  in  conspicuous  place  on 
bridge,  mandatory,  and  unless  complied  with,  no  action  can  be  maihtained 
against  person  forcibly  passing  bridge;  Hayes  v.  Hanson,  12  N.  H.  290, 
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construing  act  requiring  oath  of  assessors  to  be  filed  in  clerk's  office,  and 
holding  it  to  be  directory  only,  and  assessment  not  invalid  if  act  not 
complied  with;  McCloud  v.  Columbus,  54  Ohio  St.  454,  44  N.  E.  97,  con- 
struing statute  prescribing  method  for  advertising  for  bids  for  city  im- 
provements, and  holding  it  to  be  mandatory. 

Miscellaneous.  Cited  in  Boatmen's  Bank  v.  Gillespie,  209  Mo.  251,  108 
S.  W.  82,  citing  dissenting  opinion  of  Marshall,  to  point  that  iforporation 
being  entity  distinct  from  individuals  composing  it  can  speak  only  through 
its  officers;  erroneously  in  dissenting  opinion  in  United  States  v.  Robert- 
son, 5  Pet.  665,  8  L.  Ed.  266;  Ex  parte  Christy,  3  How.  332,  11  L.  Ed.  622; 
United  States  v.  Potter,  27  Fed.  Cas.  604,  to  point  that  laches  are  not 
imputable  to  Federal  government ;  State  v.  Stebbins,  1  Stew.  307,  eites 
dissenting  opinion  of  Marshall,  C.  J.,  as  to  distinction  between  acts  of 
corporation  as  such  as  of  individual  members,  and  McLure  v.  Coldough, 

17  Ala.  92,  same  opinion  to  point  that  acceptance  is  essential  to  complete 
delivery  of  deed,  dissenting  opinion  in  Savings  Bank  v.  Davis,  8  Conn. 
207,  to  point  that  directors  of  corporation,  when  they  act,  do  so*  in  cor- 
porate capacity,  and  also  following  reasoning  of  Marshall,  C.  J.,  in  arg^u- 
ing  that  appointment*of  agent  to  sell  real  property  should  be  by  deed  under 
seal  (see  8  Conn.  211) ;  Pickering  v.  Day,  3  Houst.  532,  95  Am.  Dec.  305,  but 
not  in  point;  GifEord  T.  Livingston,  2  Demo,  395,  as  defining  corporation; 
Tracy  y.  Talmage,  14  N.  Y.  191,  67  Am.  Dec.  152,  but  application  doubtful ; 
State  V.  Shirley,  1  Ired.  604,  refers  to  dissenting  opinion  of  Marshall,  C.  J., 
as  arguing  that  bond  should  be  formally  accepted  in  order  to  bind  sureties; 
dissenting  opinion  in  Guthrie  v.  Imbrie,  12  Or.  194,  53  Am.  Rep.  340,  6 
Pac.  671,  as  to  purpose  of  seal;  Dana  v.  Bank,  5  Watts  &  S.  246,  cites 
dissenting  opinion  of  Marshall,  J.  C,  to  point  that  president  and  directors 
of  corporation  are  agents  of  corporation. 

12  Wheat.  117-129,  6  L.  Ed.  571,  WTTiTtTAMS  ▼.  K0BBI8. 

Opinion  of  State  court  is  not  part  of  record  and  cannot  be  examined  under 
judiciary  act  to  ascertain  auestions  decided. 

Approved  in  Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  180, 
47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  Federal  right  is  '*  specially  set  up 
or  claimed  in  a  State  court*'  within  meaning  of  United  States  Rev.  Stats., 
§709  (U.  S.  Comp.  Stats.  1901,  p.  575),  where  claim  of  right  appears 
in  motion  for  new  trial,  and  was  fully  considered  in  opinion  of  lower 
court;  Davis  v.  Packard,  6  Pet  48,  8  L.  Ed.  315,  refusing  to  consider 
matters  embraced  only  in  opinion  of  court;  Rector  v.  Ashley,  6  Wall.  148, 

18  L.  Ed.  734,  refusing  to  take  cognizance  of  jurisdictional  facts  which 
appeared  only  in  opinion;  Gibson  v.  Chouteau,  8  Wall.  317,  19  L.  Ed.  318, 
appl3dng  principle  in  denying  jurisdiction  where  jurisdictional  facts  ap- 
peared only  in  argument  of  counsel;  Moore  v.  Mississippi,  21  Wall.  639, 
22  L.  Ed.  654,  refusing  to  examine  opinion  to  determine  whether  validity 
of  State  law  was  disputed  on  ground  that  it  impaired  obligation  of  con- 
tract; dissenting  opinion  in  Insurance  Co.  v.  Boon,  95  U.  S.  140,  24  L.  Ed. 
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402,  majority  holding  that  where  iasneB  are  tried  by  court,  its  ^dinga 
constitute  part  of  record;  Fleming  v.  Clark,  12  Allen,  198,  Bryan  v.  Bates, 
12  Allen,  205,  arguendo. 

Distinguished  in  Loeb  v.  Columbia  Township  Trustees,  179  U.  S.  483, 
45  L.  Ed.  287,  21  Sup.  Ct.  179,  holding  the  opinion  of  the  Circuit  Court, 
Med  and  transmitted  to  Supreme  Court  in  accordance  with  rule  8,  may 
be  examined  on  question  of  jurisdiction  to  ascertain  whether  either  party 
eiaimed  that  State  statute  was  unconsitutional ;  Gross  v.  United  States 
Mortgage  Co.,  108  U.  S.  484,  27  L.  Ed.  797,  2  Sup.  Ct.  944,  where  State 
statute  provided  that  opinions  of  Supreme  Court  should  constitute  part 
of  record;  Murdock  v.  Memphis>  20  Wall.  633,  22  L.  Ed.  443,  and  United 
States  V.  Taylor,  147  U.  S.  7p0,  87  L.  Ed.  337,  13  Sup.  Ct.  481,  show 
tendency  towards  modification  of  rule  in  those  cases  where  opinions  of 
lower  court  are  required  to  be  incorporated  in  transcript. 

Opinion  of  eourt  below  as  pari  of  record.    Kote,  15  L.  B.  A.  798. 

Ordar  liy  State  court  after  removal  of  record  by  writ  of  error,  not  made 
\j  way  of  amendment,  but  introducing  new  matter,  is  not  part  of  record. 

Cited  in  Suydam  v.  WUliamson,  20  How.  440,  15  L.  Ed.  983,  holding 
statement  of  case  by  judge  of  State  court  not  admissible  as  part  of 
record  upon  writ  of  error;  Snell  v.  Dwight,  121  Mass.  349,  350,  where 
State  court  recognized  rule  in  refusing  to  order  amendment  of  record 
after  final  decree  in  order  that  jurisdictional  facts  might  appear  thereili 
upon  writ  of  error  from  United  States  Supreme  Court. 

To  give  Supreme  Court  jurisdiction,  record  must  show  Federal  question 
decided  adversely  to  constitutional  rights 

Approved  in  Willson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet.  251,  7  L.  Ed. 
414,  asserting  jurisdiction,  where  record  showed  that  right  of  State  to 
authorize  construction  of  dam  across  navigable  river  was  disputed  on 
ground  that  it  conflicted  with  commerce  powe^  of  Congress;  Satterlee  v. 
Matthewson,  2  Pet.  409,  7  L.  Ed.  468,  where  record  presented  question  as 
to  whether  State  law  impaired  obligation  of  contracts ;  Harris  v.  Dennie, 
3  Pet., 302,  7  L.  Ed.  687,  where  State  court  asserted  right  of  State  officer 
to  attach  goods  of  importer  in  hands  of  revenue  officers,  previous  to  entry ; 
Craig  V.  Missouri,  4  Pet.  429,  7  L.  Ed.  910,  where  validity  of  State  law 
was  disputed  on  ground  that  it  provided  for  emission  of  *  *  bills  of  credit ' ' ; 
Crowell  v.  Randell,  10  Pet.  395,  396,  9  L.  Ed.  468,  469,  denying  jurisdic- 
tion where  decision  of  court  involved  no  construction  of  Federal  Con- 
stitution or  laws;  Scott  v.  Jones,  5  How.  374,  376,  12  L.  Ed.  196»  197, 
denying  jurisdiction,  however,  on  other  grounds;  Smith  v.  Adsit,  16  Wall, 
189,  21  L.  Ed.  311,  refusing  to  review  decision  of  State  court  dismissing 
cause  for  want  of  jurisdiction,  a  Federal  question  thus  not  having  arisen 
in  lower  court ;  Murdock  v.  Memphis,  20  Wall.  633,  22  L.  Ed.  443,  asserting 
jurisdiction  under  similar  act  of  1867,  where  it  appeared  that  title  of 
United  States  was  drawn  in^ question;  McCullough  y.  Virginia,  172  U.  S. 
118,  43  L.  Ed.  388,  asserting  jurisdiction  where  defeated  party  had  alleged 
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an  impairment  of  obligation  of  contract;  opinion  of  Judge  Davis,  44  Me. 
592,  holding  that  if  State  court  upon  claim  of  colored  person  to  be  ad- 
mitted to  privileges  granted  by  State  Constitution,  sustain  such  claim, 
case  is  not  within  Federal  appellate  jurisdiction;  State  v.  Batchelder,  5 
Minn.  237,  80  Am.  Dec.  414,  holding  where  case  involves  question  as  to 
validity  of  Federal  patent,  Federal  court  does  not  acquire  appellate  juris- 
diction unless  decision  is  against  right  claimed  under  such  patent;  Cooke 
v.  Bank,  52  N.  Y.  108,  11  Am.  Rep.  674,  holding  that  jurisdiction  of  State 
court  to  try  cause  involving  national  bank  is  not  ousted  by  mere  possibility 
that  Federal  questions  may  arise  during  proceedings ;  dissenting  opinion  in. 
Tennessee  v.  Davis,  100  U.  S.  285,  25  L.  Ed.  658,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  574. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  543.      * 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  330,  331. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  45,  54. 

Special  legislation  is  not  repugnant  to  tbe  Constitution  of  the  XTnited 
States. 

Cited  in  Williamson  v.  Williamson,  3  Smedes  &  M.  745,  41  Am.  Dec.  638, 
af&rming  sale  of  intestate's  lands  made  under  special  act  of  legislature; 
Langdon  v.  Strong,  2  Vt.  257,  holding  valid,  a  statute  authorizing  an 
administrator  in  a  particular  case,  to  convey  lands  to  creditors  in  payment 
of  debts  of  estate. 

Distinguished  in  Jones  v.  Perry,  10  Yerg.  78,  30  Am.  Dec.  440,  holding 
special  act  authorizing  guardian  to  sell  lands  of  ward  judicial  in  its  nature, 
and  void  under  clause  in  State  Constitution  prohibiting  legislature  from 
exercising  judicial  power. 

Miscellaneous.  Cited  also  in  Young  v.  Martin,  8  Wall.  357,  19  L.  Ed. 
419,  as  to  bill  of  exceptions;  dissenting  opinion  in  Ex  parte  Crane,  5  Pet. 
202,  8  L.  Ed.  97,  to  point  that  Federal  courts  derive  jurisdiction  solely 
from  Constitution  and  acts  of  Congress. 

12  Wheat.  12^134,  6  !■.  Ed.  575,  MONTGK>MERY  ▼.  HERNANDEZ. 

Under  Judiciary  act,  decision  must  have  been  against  right  claimed  under 
act  of  Congress. 

Approved  in  Tyler  v.  Judges  of  Court  of  Registration,  179  U.  S.  408, 
45  L.  Ed.  254,  21  Sup.  Ct.  207,  holding  objection  that  persons  may  be 
deprived  of  rights  without  due  process  of  law  under  Massachusetts  Torrens 
act  for  land  registration  cannot  be  raised  so  as  to  give  Supreme  Court  of 
United  States  jurisdiction  by  one  having  requisite  notice;  dissenting  opin- 
ion in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  286,  57  L.  Ed.  1190, 
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33  Sup.  Ct.  858,  majority  holding  wh^re  in  controveiBy  of  Federal  char- 
aeter  in  State  court  ruling  was  against  claim  that  there  was  no  evidence 
to  show  liability  under  Federal  statute,  such  ruling  was  reviewable  as 
involving  operation  of  Federal  law ;  Smith  v.  Hunter,  7  How.  743,  12  L.  Ed. 
896,  denying  jurisdiction,  where  on  trial  no  right  was  set  up  under  act 
of  Congress,  State  court  having  dismissed  bill  upon  construction  of  one 
of  its  own  statutes;  Doe  v.  Eslava,  9  How.  444,  13  L.  Ed.  209,  refusing 
to  review  final  decree  in  favor  of  person  claiming  under  Spanish  grant 
confirmed  by  Congress;  Dower  v.  Richards,  151  U.  S.  666,  38  L.  Ed.  308, 
14  Snp.  Ct.  455,  ruling  similarly  where  judgment  of  State  court  was  upon 
a  matter  of  fact  only ;  Whitten  v.  Tomlinson,  160  U.  S.  238,  40  L.  Ed.  411» 
16  Sup.  Ct.  300,  denying  jurisdiction  to  issue  writ  of  error  until  final  judg- 
ment against  right  claimed.  The  following  cases  apply  rule  in  denying 
jurisdiction  where  right  was  not  claimed  for  party  against  whom  decision 
•was  rendered,  but  for  third  person  under  whom  he  did  not  claim;  Hender- 
son V.  Tennessee,  10  How.  323,  13  L.  Ed.  439,  Hale  v.  Gaines,  22  How.  160, 
16  L.  Ed.  269,  Long  v.  Converse,  91  U.  S.  113,  23  L.  Ed.  235,  Miller  v. 
Bank,  106  U.  S.  544,  27  L.  Ed.  290,  1  Sup.  Ct.  538,  Giles  v.  Little,  134 
U.  S.  650,  30  L.  Ed.  .1064,  10  Sup.  Ct.  625,  ]L<ee  v.  Kaufman,  3  Hughes,  133, 
Fed.  Cas.  8191,  arguendo. 

Distinguished  in  Irvine  v.  Bankard,  181  Fed.  212,  holding  in  creditor's 
suit  to  recover  on  stockholder's  liability,  limitations  do  not  run  in  favor 
of  stockholder  in  another  State  pending  appeal  from  decree  appointing 
receiver  to  collect  from  stockholders.  .    . 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  572»  573.  « 

Cause  of  action  on  marshal's  bond  for  failure  to  pay  over  moneys  collected 
in  admiralty  cause,  does  not  accrue  until  final  Judgment. 

Approved  in  Hanger  v.  Abbott,  6  Wall.  542,  18  L.  Ed.  943,  holding  that 
time  during  which  courts  in  rebellious  States  were  closed  to  loyal  citizens 
was  to  be  deducted  from  time  fixed  by  statute  of  limitations;  Devereaux 
V.  Brownsville,  29  Fed.  751,  holding  that  repeal  of  municipal  charter, 
whereby  there  is  no  organization  to  be  sued  and  creditor  is  disabled  from 
proceeding,  will  arrest  the  statute  of  limitations ;  In  re  Waties,  39  Fed. 
265,  holding  that  in  computing  time  under- statute  giving  priority  to  wages 
for  '4abor  performed  within  six  months  next  preceding  first  publication 
of  notice  of  proceedings  in  bankruptcy,''  period  intervening  between  in- 
stitution of  proceedings  and  final  decree  is  to  be  disregarded;  Mercantile 
Trust  Co.  v.  St.  Louis  etc.  By.  Co.,  69  Fed.  196,  holding  that  stay  of 
execution  in  record  entry  of  judgment,  stays  running  of  statute  limiting 
duration  of  judgment  lien;  Brown  v.  Merrick,  16  Ark.  615,  but  holding 
where  statute  began  to  run  in  lifetime  of  creditor  it  did  not  stop  at  his 
death  until  administration  was  granted  on  his  estate;  Sanderson  v.  Sander- 
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son,  17  Fla.  848,  holding  statute  to  be  suspended  during  period  within  which 
creditor  is  unable  to  sue  debtor's  estate;  Morrison  v.  St.  Gemme,  23  Mo. 
346,  holding  that  statute  will  not  run  in  favor  of  administrator  until  claim 
against  estate  is  established  as  provided  by  statute;  Taylor  v.  Thorn,  29 
Ohio  St.  574,  holding  that  allowance  by  administrator  of  claim  against 
estate,  arrests  statute;  State  v.  Pratte,  8  Mo.  287,  40  Am.  Dec.  142, 
arguendo.  ' 

Distinguished  in  Ten  Eyck  v.  Wing,  1  Mich.  53,  where  disability  of 
creditor  to  sue  was  caused  by  creditor  himself;  Treasurer  v.  Martin,  50 
Ohio  St.  204,  33  N.  E.  1114,  holding  that  where  creditor  has  fraudulently 
allowed  debtor  to  obtain  injunction  restraining  suit,  he  will  not  be  allowed 
upon  dissolution  of  injunction  to  set  up  such  disability  against  plea  of 
statute  of  limitations. 

The  maxim,  ''Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
178.  , 

Absence  as  exception  to  statute  of  limitations.    Note,  13  Am;  Dec.  871. 

Miscellaneous.  Cited  in  Baker  v.  Biddle,  1  Bald.  403,  406,  Fed.  Cas. 
764,  to  point  that  jurisdiction  of  Federal  courts  is  confined  to  enumerated 
case.  See  also  dissenting  opinion  in  Exparte  Crane,  5  Pet.  204,  206,  8  L.  Ed. 
98;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  649,  to  -point  that  statute  of 
limitations  can  be  suspended  only  for  causes  provided  in  the  act  itself. 

12  Wheat.  135-136,  6  L.  Ed.  577,  WINNnS  HEIBS  ▼.  JACKSON. 

Supreme  Ck>!irt  bas  no  jurisdiction  to  review  State  court  judgment  remand- 
ing cause  for  farther  proceedings. 

Approved  in  Schuyler  Nat.  Bank  v.  Gadsden,  179  U.  S.  681,  45  L.  Ed.  884, 
21  Sup.#Ct.  918,  following  rule;  Hart  v.  Burnett,  20  Cal.  172,  denying 
application  for  citation^  upon  issuance  of  writ  of  error  by  clerk  of  .Federal 
court,  where  judgment  in  Supreme  Court  in  action  of  ejectment  remanded 
cause  for  further  proceedings ;  dissenting  opinion  in  Ex  parte  Crane,  5  Pet. 
206,  8  L.  Ed.  98,  majority  upholding  power  to  issue  mandamus  to  compel 
Circuit  Court  to  sign  bill  of  exceptions. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
431. 

.  What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  517. 

12  Wheat  136-152,  6  L.  Ed.  577,  POSTHASTEB^ENEAAL  ▼.  EABLT. 

Oonstmction  of  statutes  is  exclusive  function  of  Judiciary,  and  mistaken 
opinion  of  legislature  as  to  law  cannot  hind  courts. 

At)proved  in  Pryor  v.  Murphy,  80  Ark.  157,  96  S.  W.  447,  construing 
statute  dividing  county  into  judicial  districts;  In  re  Taylor's  Estate,  5  Ind. 
Ter.  225,  5  Ann.  Oas.  226,  82  S.  W.  729,  construing  statute  relating  to 
dower  of  wife  on  divorce;  dissenting  opinion  in  Lott  v.  Lott,  146  Mich. 
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591,  8  L.  B.  A.  (N.  S.)  748,  109  N.  W.  1130,  constraing  statute  relating 
to  bar  of  dower ;  Territory  v.  Albright,  12  N.  M.  306,  78  Pac.  208,  assessor 
appointed  pursuant  to  Laws  1903^  p.  80,  amending  Laws  1903,  p.  38,  relating 
in  division  of  Bernalillo  county,  before  act'  dividing  county  went  into 
effect,  not  entitled,  to  office ;  United  States  v.  Claflin,  97  U.  S.  549,  24  L.  Ed. 
1084,  construing  an  act  aniendihg  an  act  ''to  prevent  smuggling";  Dis- 
trict of  Columbia  v.  Hutton,  143  U.  S.  27,  36  L.  Ed.  62,  12  Sup.  Ct.  372, 
holding  act  prescribing  qualifications  of  police  officers  in  district  to  have 
been  repealed  by  later  act  providing  permanent  form  of  government  for 
district,  notwithstanding  subsequent  recognition  by  Congress  of  the  first 
act  as  still  subsisting;  Powell  v.  State,  17  Tex.  App.  361,  refusing  to 
recognize  in  criminal  proceeding,  legislative  construction  of  term  "jeop- 
ardy," as  employed  in  State  Constitution. 

Leglfllatnre  may  pass  declaratory  statute  which,  although  Inopera^ve  In 
put,  may  act  in  future. 

Approved  in  Hamilton  v.  David  C.  Beggs  Co.,  171  Fed.  160,  following 
rule;  Home  Mutual  Ins.'  Co.  v.  Stockdale,  12  Fed.  Cas.  456,  denying  retroac- 
tive effect  of  statute  construing  a  statute  taxing*  dividends  of  corpora- 
tions; United  States  v.  The  Ohio,  27  Fed.  Cas.  229,  denying  retroactive 
effect  of  act  of  Congress  providing  for  licensing  and  enrollment  of  coast- 
ing vessels;  Wood  v.  Wood,  54  Ark.  178,  16  S.  W.  460,  giving  effect  to 
statute  limiting  jurisdiction  in  matters  of  divorce  and  alimony  (see  also 
8.  c,  on  rehearing,  59  Ark.  451,  43  Am.  St.  Bep.  48,  18  L.  R.  A.  160,  27 
S.  W.  643) ;  Rhoades  v.  Davis,  51  Mich.  311|  16  N.  W.  662,  construing 
statute  relating  to  property  rights  of  married  women ; .  State  v.  Slover^ 
126  Mo.  664,29  S.  W.  721,  eonstruing  statute  regulating  proceedings  in 
contested  election  cases;  Farmers'  Bank  v.  Hale,  59  2f.  Y.  62,  construing 
act  declaring  intention  of  legislature  with  regard  to  previou3  act  regulating 
rate  of  interest. 

IndiUUng  in  official  bond  other  things  which  are  separable  from  subjects 
for  which  it  may  lawftilly  be  taken,  does  not  -vitiate  it. 

Cited  in  United  States  v.  Bradley,  10  Pet.  363,  9  L.  Ed.  466,  holding 
act  prescribing  form  of  paymaster's  bond  directory  merely,  and  bond  not 
void  if  in  purport  it  conforms  to  act;  Greathouse  v.  Dunlap,  3  McLean, 
311,  Fed.  Cas.  5742,  holding  voluntary  bond  valid  although'  surety  binds 
himself  to  greater  extent  than  required  by  law;  Bates  v.  Bank,  2  Ala. 
487,  holding  contract  executed  by  bank  not  entirly  void  because  embracing 
matters  ultra  vires;  Cleaves  v.  Dockray,  67  Me.  123,  where  executor's 
bond  held  valid  as  common-law  bond,  although  containing  conditions  not 
required  by  statute ;  State  v.  Findley,  10  Ohio,  57,  holding  bond  -of  county 
treasurer  valid* for  so  much  as  was  prescribed  by  statute,  although  void 
as  to  residue;  State  v.. Bowman,  10  Ohio,  449,  arguendo. 

Distinguished  in  State  v.  Heisey,  56  Iowa,.  406,  9  N.  W.  327,  holding 
that  where  bond  is  not  required  of  public  officer,,  voluntary  bond  is  void 
for  want  of  eonsideratiion;  Fain  v.  Headerick^  4  Cold.  338,  setting  aside 
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award  where  no  part  of  contract  -  in  dispute  "was  fcmnded  upon  l^al 
consideration. 

Postmaster-general  may  take  bonds  to  secure  payment  of  money  due,  or 
whlcli  may  hecome  due,  to  general  postofflce. 

Cited  in  United  States  v.  Bradley,  10  Pet.  SiSO,  9  L.  Ed.  455,  asserting 
power  of  Congress  to  require  paymasters  to  file  bond  to  secure  funds  in 
their  hands;  Postmaster-General  v.  Rice,  Gilp,  561,  Fed.  Cas.  11,312,  in 
charge  to  jury  under  facts  similar  to  those  in  principal  case;  Postmaster- 
General  V.  Reeder,  4  Wash.  C.  C.  679,  Fed.  Cas.  11,311,  holdii^  that  omis- 
sion of  postmaster-general  to  sue  principal  does  not  release  surety;  State 
ex  rel.  v.  Augert,  127  Mo.  464,  .30  S.  W.  120,  citing  principal  case  as 
instance  where  court  recognized  power  as  existing  by  implication. 

Under  act  of  March  3,  1816,  Circuit  Courts  have  Jurisdiction  of  suits  by 
postmister-general  upon  official  bonds  of  postmasters. 

Cited  in  Dax  v.  Postmaster-General,  1  Pet.  323,  7  L.  Ed.  162,  following 
rule;  Wetmore  ▼.  Rice,  1  Biss.  239,  Fed.  Cas.  17,468,  as  instance  where 
Supreme  Court  asserted  original  jurisdiction  of  Circuit  Courts  in  suits 
upon  official  bonds;  Postmaster-G«neral  v.  Furber,  4  Mason,  334,  Fed. 
Cas.  11,308,  asserting  jurisdiction  over  matters  of  account  generally  be- 
tween postmaster-general  and  deputy  postmasters;  Henry  v.  Sowles,  .28 
Fed.  482,  asserting  jurisdiction  over  suit  to  protect  money  in  hands  of 
United  States  mairshal;  Dundas  v.  Bowler,  3  McLean,  206,  Fed,  Cas.  4140, 
discussing  general  subject  pf  jurisdiction. 

In  ascertaining  intent  of  legislature  one  part  of  statute  may  be  inter-i 
preted  by  any  other  which  may  indicate  tbe  meaning  given  by  the  legislature 
itself  to  ambiguous  phrases. 

Approved  in  United  States  v.  Allen,  179  Fed.  18,  103  C.  C.  A.  1,  holding 
act  of  Congress  providing  for  instituting  suits  to  retain  possession  of  re- 
stricted Indian  lands  implied  grant  of  power  to  maintain  suits;  'fiasson  v. 
City  of  Chester,  67  W.  Va.  283,  67  S.  E.  733,  construing  statute  providing 
for  presence  of  party  representatives  at  elections ;  Layne  v.  Chesapeake  etc. 
Ry.  Co.,  66  W.  Va.  613,  67  S.  E.  1106,  construing  statutes  relating  to  settling 
bills  of  exception  in  vacation ;  State  v.  Harden,  62  W.  Va,  367,  368,  360,  58 
S.  E.  733,  734,  construing  statute  providing  system  of  town  government; 
Baring  v.  Erdman,  2  Fed.  Cas.  787,  interpreting  term  ''material"  in 
statute  authorizing  taking  of  materials  from  neighboring  lands  for  con- 
struction and  repair  of  railroad;  State  v.  Corbett,  61  Ark.  241,  32  S.  W. 
690,  construing  act  providing  punishment  for  prize-fighting;  Blanchard  v. 
Railroad  Co.,  31  Mich.  49,  18  Am.  Sep.  146,  applying  principle  in  con- 
struing clause  in  deed. 

Miscellaneous.  Cited  in  Bank  of  United  States  v.  McKenSie,  2  Brock. 
401,  Fed.  Cas.  927,  and  United  States  v.  Kendal,  5  Cr.  C.  C.  251,  Fed.  Cas. 
15,517,  as  instance  where  original  jurisdiction  of  Circuit  Court  was  sus- 
tained as  being  given  by  statute;  United  States  t.  Green,  4  Mason,  434, 
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Fed.  Cb8.  15,258,  as  authority  for  holding  that  Circuit  Court  has  juris- 
diction over  all:  suits  brought  in  name  of  a  Federal  officer  under  authority 
of  act  of  Congress,  regardless  of  amount;  In  re  Metzger,  17  Fed.  Cas. 
234,  but  not  in  point ;  United  States  v.  Mooney,  11  Fed.  477,  to  point  that 
recognition  of  concurrent  jurisdiction  is  grant  of  it,  though  it  may  not 
have  before  existed;  Bishop  v.  State  ex  rel.,  149  Ind.  228,  63  Am.  St.  Bep. 
288,  89  L.  R  A.  279,  48  N.  E.  1040,  construing  "deputy  postmaster"; 
dissenting  opinion  in  Galveston  etc.  Ry.  Co.  v.  Gonzales,  161  U.  S.  616, 
38  L.  Ed.  255,  14  Sup.  Ct.  408,  but  application  not  apparent' 

12  Wheat  158-169,  6  X..  Ed.  583,  JACEBOK  ▼.  CHEW. 

Supren^e  Court  will  adopt  decisions  of  highest  court  of  State  settling  rule 
of  constmction  regarding  titles  to  land. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  363,  64  L.  Ed. 
284-285,  30  Sup.  Ct.  140,  holding  where  there  is  no  State  decision,  Federal 
court  would  exercise  its  own  judgment  in  suit  between  citizens  of  different 
States  in  determining  effect  of  conveyances;  Highland  Park  Mfg.  Co.  v. 
Steele,  232  Fed.  29,  applying  rule  in  case  of  deed;  Messinger  v.  Anderson, 
171  Fed.  792,  96  C.  C.  A.  445,  holding  rule  did  not  apply  in  construing  will; 
Kuhn  V.  Fairmont  Coal  Co.,  66  W.  Va.  711,  717,  720,  179  Fed.  191,  195, 
196,  102  C.  C.  A.  457,  and  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed.  1014, 
both  applying  rule  in  case  implied  covenants  of  deed  to  coal  land ;  Southern 
Pac.  Co.  V.  Western  Pac.  Ry.  Co.,  144  Fed.  179,  construing  grant  of  Oakland 
waterfront;  Treat  v.  City  of  Chicago,  130  Fed.  444,  64  C.  C.  A.  645,  apply- 
ing role  where  State  court  upheld  validity  of  Illinois  local  improvement 
act;  Rossell  v..  United  States  Trust  Co.,  127  Fed.  446,  holding  when  testator 
left  property  to  wife  and  daughter,  requesting  wife  to  support  his  mother, 
and  will  recited  that  he  expected  wife  when  making  will  disposing  of  prop- 
erty left  her  by  him  that  she  would  remember  children  of  deceased  brother, 
no  trust  created  in  favor  of  such  children ;  Keene  Five  Cent  Sav.  Bank  v. 
Reid,  123  Fed.  226,  holding  provision  in  note  that  ''this  note  is  to  be  con- 
stmed  by  the  laws  of  Kansas"  means  statutory  law  of  negotiable  instru- 
ments; Sanders  v.  Village  of  Riverside,  118  Fed.  724,  holding  conveyance 
of  strip  of  land  is  not  defeated  by  showing  uniform  width  of  coloring  on 
plat,  for  purpose  of  showing  dedication  to  public  purposes;  Parker  v. 
Moore,  116  Fed.  802,  holding  decisions  on  contracts  for  future  delivery  by 
State  court  will  be  followed  by  Federal  courts  in  respect  to  what  law 
governs ;  Henderson  v.  Griffin,  6  Pet.  155,  8  L.  £d.  80,  affirming  decision  of 
State  court  in  its  application  of  statute  of  uses  to  a  devise ;  Greeh  v.  Neal, 
6  Pet.  297,  8  L.  Ed.  405,  overruling  a  previous  case  upon  showing  that 
State  construction  of  statute  of  limitations  had  been  changed;  Van  Rens- 
selaer V.  Kearney,  11  How.  318,  13  L.  Ed.  712,  following  State  court  in 
holding  that  statute  abolishing  entails  included  estates  tail  in  remainder 
and  vest  in  remainderman  an  estate  in  fee  simple;  Beauregard  v.  New 
Orleans,  18  How.  502,  16  Ii.  Ed..472,  applying  principle  in  holding  that 
Supreme  Court  will  follow  decisions  of  State  court  settling  jurisdiction 
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of  its  probate  courts;  Suydam  v.. Williamson,. 24  How.  433,  16  L.  Ed.  745, 
following  rule;  Barrett  v.  Holmes,  102  U.  S.  655,  26  L.  Ed.  292,  construing 
State  statute  limiting  time  for  ente^ng  upon  State  lands;  Bondurant  y. 
Watson,  103  U.  S.  289,  26  L.  £d.  450,  enforcing  decision  of  State  court 
that  mortgage  is  inoperative  as  to  third  person,  unless  prpperty  recorded ; 
Mitchell  y.  Lippincott,  2  Woods,  471,  Fed.  Cas.  9665,  reviewing  authorities, 
and  following  State  court  in  holding  invalid,  under  ''married  woman's 
law,''  a  mortgage  executed  by.  wife  to. secure  husband's  debts;  Myers  v. 
Reed,  9  Sawy..  137,  17  Fed.  404,  following  State  court  in  holding  that 
conveyance  to  husband  and  wife  made  them  tenants  by  entirety;  Barney 
V.  Keokuk,  4  Dill.  598,  Fed.  Cas.  1032^  affirming  right  of  railway  under 
State  law  to  lay  .tracks  upon  streets  of  city  with  consent  of  city  authorities, 
regardless  of  question  as  to  where  fee  to  street  rests ;  Rhinehart  v. 
Harrison,  1  Bald.  187,  Fed.  Cas.  11,840,  affirming  rule  laid  down  by^'State 
courts,  that  by  direction  in  will  to  convert  real  property. into  money,  it  is 
thereby  made  personal  property  and  vests  in  representatives  of  legatee 
upon  his  death;  Thompson  v.  Phillips,  1  Bald.  284,  Fed.  Cas.  13,974,  char- 
ging jury  as  to  effect  of  State  decisions  construing  statute  limiting  lien 
of  judgments;  Boyle  v.  Arledge,  Hempst.  623,  Fed.  Cas.  1758,  applying 
principle  to  construction  of  statute  limiting  actions  generally  by  nonresi- 
dents; Derby  v.  Jacques,  1  Cliff.  438,  Fed.  Cas.  3817,  construing  State 
statute  abolishing  writ  of  right,  Hiller  v.  Sh'attuck,  1  Flipp.  274,  Fed. 
Cas.  6504,  following  State  statute  in  allowing  defendant  in  ejectment  a 
new  trial  on  payment  of  costs;  In  re  Zug,  30  Fed^  Cas.  948,  holding  that  in 
determining  what  were  distributable  assets  in  bankruptcy  proceedings 
nnder  a  national  act.  Federal  courts  would  be  governed  by  decisions  of 
courts  in  State  where  property  was  situated;  Fidelity  etc.  Co.  v.  Shenan- 
doah Iron  Co.,  42  Fed.  376,  following  decisions  of  State  courts  in  declaring 
unconstitutional  a  law  giving  materialmen  priority  over  mortgage  bonds; 
McClaskey  v.  Barr,  62  Fed.  211,  adopting  State  law  relating  to  compen- 
sation for  improvements  on  land  made  in  good  faith;  Cockrill  v.  Woodson, 
70  Fed.  754,  following  State  decisions  to  effect  that  transfer  by  husband 
to  wife  created  in  her  an  equitable  estate  in  the  land  to  her  separate  use; 
Independent  District  v.  Beard,  83  Fed.  14,  15,  following  State  courts  in 
determining  what  constitutes  special  trust;  Buford  v.  Kerr,  90  Fed.  514, 
in  determining  nature  of  estate  taken  by  will;  Hem]pstead  v.  Reed,  6  Conn. 
487,  applying  principle  in  holding  certificate  of  discharge  in  insolvency, 
legally  obtained  in  one  State,  available  as  discharge  in  any  other  State; 
McClure  v.  Owen,  26  Iowa,  254,  refusing  to  follow  Federal  decision  which 
disregarded  settled  construction  placed  by  State  courts  upon  State  statute; 
Hammond  v.  Coleman,  4  Mo.  App.  318,  as  instance  where  Supreme  Court 
recognized  right  of  States  to  regulate  descents;  Shirley  v.  Sugar  Refinery, 
2  Edw.  Ch.  513,  as  instance  where  Federal  court  followed  rule  established 
by  State  courts;  Smith  v.  Power,  23  Tex.  33,  applying  doctrine  of  stare 
decisis  in  case  involving  validity  of  public  grants;  dissenting  opinion  in 
Williamson  v.  Berry,  8  How.  559,  12  L.  Ed.  1197,  attempting  to  apply  rule 
in  construing  private  statute ;  Strother  v.  Lucas,  12  Pet.  437,  9  L.  Ed.  11479 
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Buigess  V.  Seligman,  107  U.  S.  34,  87  L.  Ed.  365,  2  Sup  Ct.  22,  Hart  y. 
Burnett,  15  Cal.  603,  605,  arguendo. 

DistingoLshed  in  Marlatt  .v.  8ilk,  11  Pet.  22,  9  L.  Sdr  617,  hdding  irule 
inapplicable  to  construction  of  compact  between  two  States  regarding 
pablic  lands;  Lane  v.  Vick,  3  How.  476,  11  L.  Ed.  687,  refusing  to  follow 
single  construction  of  will  under  State  statute  not  sufGiciently.  acquiesced 
in  to  have  become  rule  of  property  (but  see  dissenting  opinion,  p.  482, .^ 
L  Ed.  690) ;  Foxcroft  v.  Mallett,  4  How.  379,  11  L.  Ed.  1020,  where  de- 
cision of  State  court  construing  deed  by  rules  of  common  Jaw  held  not 
binding  upon  Supreme  Court,  Railroad  Co.  v.  National  Bank,  102  U.  S.  53, 
26  L  Ed.  75,  refusing  to  be  bound  by  decisions  of  State  court  upon  ques- 
tion of  general  commercial  law ;  Barber  v.  Pittsburg  etc.  R.  R.  Co.,  166  U.S. 
99,  41  L.  Ed.  933,  17  Sup.  Ct.  491,  where  State  decision  relied  upon  was 
the  only  adjudication  upon  point  at  issue;  Edwards  v.  Davenpoi^t,  4 
McCiary,  43,  20  Fed.  762,  holding  decision  of  State  court  as  to  effect  of 
contract  entered  into  by  person  of  unsound  mind  not  to  constitute  rule  of 
property,  and  so  not  binding  upon  Federal  court;  Lauriat  v.  Stratton, 
6  Sawy.  347,  11  Fed.  114,  declining  to  follow  single  decision  of  State  couvt 
evidently  made  upon  misapprehension  of  statute;  Ryan  v.  Staples,  76  Fed. 
727,  40  U.  S.  App.  427,  refusing  to  be  gpiided  by  sin^e  decision  rendered 
after  right  in  question  had  become  vested ;  Franklin  v.  Twogood,  25  Iowa, 
533,  96  Am.  Dec,  82,  refusing  to  construe  contract  according  to  lex  loci 
eontractus,  where  question  at  issue  involved  application  of  common-law 
rules. 

Questions  of  State  'law  as  to  wliich  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removal  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  3S8,  4S0. 

New  York  rule  as  to  devise  over  on  failure  ot  iwue  as  valid  execntoryl 
devise. 

Approved  in  Waring  v.  Jackson,  1  !pet.  571,  7  L.  Ed.  267,  following  rule; 
Abbott  V.  Essex  Co.,  2  Curt.  134,  140,  Fed.  Cas.  11,  holding  such  to  be 
role  in  Massachusetts;  Crane  v.  Cowell,  2  Curt.  186,  Fed.  Cas.  3353,  in 
Rhode  Island ;  Summers  v.  Smith,  127  111.  650,  21  N.  E.  192,  showing  applir 
cation  of  rule  in  Illinois ;  Moody  v.  Walker,  3  Ark.  203,  discussing  subject 
of  executory  devises;  Russ  v»  Russ,  9  Fla.  142,  on  subject  of  executory 
devises. 

Criticised  in  Chester  v.  Greer,  5  Humph.  32,  and  contrary  rule  held  to 
obtain  in  Tennessee ;  to  the  same  effect  is  BramLet  v.  Bates,  1  Sneed,  574. 

12  Wlieat.  16^176,  6  L.  Ed.  589,  ABM$TBONa  v.  LEAH. 

Testamentary  paper  executed  In  foreign  country  cannot  be  made  founda- 
tion of  salt  for  legacy  here,  until  probated. 

Approved  in  Stratton 's  Independence  v.  Dines,  126  Fed.  979,  holding 
nnder  Mill's  Ann.  Stats.,  §  4687  (Colo.),  an  action  cannot  be  maintained 
against  an  executor  until  he  has  received  letters  testamentary;  Wabil  v. 
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Franz,  100  Fed.  689,  holding-  no  appeal  may  be  taken  to  United  States 
Cireuit  Conrt  from  an  order  admitting  will  to  probate  in  probate  conrt  of 
Kansas;  Armstrong  v.  Lear,  8  Pet.  71,  8  L.  Ed.  870,  where  same  cause, 
upon  coming  later  to  Supreme  Court,  was  remanded,  bill  not  having  alleged 
that  document  in  question  was  a  valid  will  according  to  law  of  place  where 
executed;  Tompkins  v.  Tompkins,  1  Story,  563,  Fed.  Cas.  14,091,  holding 
probate  of  will  by  proper  court  conclusive  upon  validity  of  will  to  pass 
real  estate  involved  in  action  of  ejectment ;  Langdon  v.  Goddard,  2  Story, 
276,  Fed.  Cas.  8060,  dismissing  bill  setting  out  will,  but  relying  for  title 
upon  codicil  not  alluded  to  in  bill  as  having  been  proved ;  Melius  v.  Thomp* 
son,  1  Cliff.  128  Fed.  Cas.  9405,  holding  that  executor  deriving  authority 
solely  from  one  State  cannot  sue  in  another,  without  appointment  in  latter ; 
Bartlett  v.  Rodgers,  3  Sawy.  63,  64,  Fed.  Cas.  1079,  denying  right  of  exe- 
cutor to  maintain  suit  to  collect  assets  without  probate  of  will  in  State 
where  suit  brought;  Baldwin  v.  Wylie,  30  Fed.  Cas.  958,  holding  unprobated 
will  made  in  Mexico  inoperative  to  control  funds  here ;  Shepherd  v.  Nabors, 
6  Ala.  637,  refusing  to  entertain  action  for  recovery  of  legacy  where  will 
not  shown  to  have  been  probated;  Moore  v.  Lewis,  21  Ala.  581,  affirming 
decree  dismissing  bill  for  recovery  of  legacy  where  foreign  will,  though 
proved  where  made,  had  not  been  proved  where  suit  brought;  also  in  Wood 
V.  Mathews,  53  Ala.  4,  5,  dismissing  bill  to  compel  distribution  of  estate 
under  similar  acts ;  McDaniel  v.  Pattison,  98  Cal.  97,  27  Pac.  653,  reserving 
judgment  vesting  title  under  will  alleged  to  have  been  destroyed  and  never 
admitted  to  probate;  Helton  v.  Sumner,  31  Fla.  146,  21  L.  B.  A.  15,  12 
South.  373,  probate  by  proper  court  prima  facie  evidence  of  executor's 
title  to  land  under  will;  Davis  v.  Smith,  5  Ga.  296,  48  Am.  Dec  295,  deny- 
ing liability  of  administrator  to  suit  for  failure  to  defend  suit  in  juris- 
diction where  will  had  not  been  probated  nor  administration  granted; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  467,  22  Am.  Dec.  48,  and  Van  Gieson  v. 
Banta,  40  N.  J.  Eq.  19,  holding  foreign  will  inoperative  to  pass  title  unless 
recorded  as  provided  by  statute;  Pettit  v.  Black,  13  Neb.  152,  12  N.  W. 
845,  holding  will  not  admissible  as  evidence  of  title  unless  probated; 
Pelletreau  v.  Rathbone,  1  N.  J.  Eq.  334,  336,  dismissing  bill  filed  by  exe- 
cutor under  foreign  will  in  absence  of  express  averment  that  will  had  been 
probated ;  Olney  v.  Angell,  5  R.  I.  204,  73  Am.  Dec.  65,  dismissing  bill  for 
account  of  assets  of  estate  where  will  not  filed  for  record  as  prescribed  by 
statute;  Gause  v.  Gause,  4  McCord,  386,  extending  rule  and  holding  will 
not  admissible  to  probate  if  not  made  in  conformity  with  State  statute, 
although  valid  where  executed;  Missionary  Society  v.  Eells,  68  Vt.  511, 
35  Atl.  468,  denying  jurisdiction  of  equity  to  establish  destroyed  or  spoli- 
ated will,  statute  having  vested  Probate  Courts  with  exclusive  jurisdiction 
in  probate  matters;  Campbell  v.  Porter,  162  U.  S.  484,  40  h.  £(L  1046, 
16  Sup  Ct.  873,  Southworth  v.  Adams,  9  Biss.  523,  4  Fed.  3,  In  re  Foley, 
80  Fed.  951,  Corrie  's  Case,  2  Bland  Ch.  499,  Randal  v.  Hodges,  3  Bland  Ch. 
481,  Williams  v.  Saunders,  5  Cold.  78,  arguendo. 

Distinguished  in  Tarver  v.  Tarver,  9  Pet.  179,  9  L.  Ed.  93,  holding  that 
where  complainant  sets  out  in  bill  an  instrument  purporting  to  be  a  foreign 
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will,  and  denies  its  validity  because  it  is  executed  conditionally,  defendant 
is  not  bound  to  prove  probate ;  United  States  v.  Union  Pacific  B.  B.  Co.,  11 
Blatchf.  390,  Fed.  Caa.  16,598,  under  statute;  Melvin  v.  Lyons,  10  Smedes 
&  M.  80,  holding  it  error  to  refuse  to  admit  copy  of  will  duly  probated  in 
another  State. 

Modified  in  Gaines  v.  Chew,  2  How.  646,  11  L.  Ed.  41S,  holding  that  al- 
thoogh  will  must  be  proved  before  title  can  be  set  up  under  it,  equity  may 
compel  defendants  to  answer  touching  will  alleged  to  have  been  sxK>liated. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated  abroad. 
Note,  9  Ann.  Gas.  422. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  B.  A.  102,  lOS. 

Conclusiveness  of  judgment  in  rem.    Not^,.ll  £.  B.  0.  46. 

Miscellaneous.  Cited  in  Brendel  v.  Charch,  82  Fed.  262,  to  point  that 
equity  has  jurisdiction  over  suit  to  recover  a  legacy;  Latine  v.  Clements, 
3  6a.  432,  to  point  that  wiU  properly  made  and  solemnized  according  to 
law  of  testator's  domicile  is  sufiicient  to  pass  personal  property  in  what- 
ever county  it  is  situated;  Bonati  v.  Welsch,  24  N.  Y.  164,  to  point  that 
law  of  testator's  domicile  at  time  of  death  controls  testamentary  dis* 
position  of  his  property. 

12  Wheat.  177-180,  6  L.  Ed.  592,  RANKIN  ▼.  SCOTT. 

Prior  Judgment  lien,  during  time  fixed  by  law  for  its  existence,  cannot 
be  displace  by  delay  In  execution  and  levy  under  subsequent  Judgment. 

Approved  in  In  re  Pilcher  &  Son,  228  Fed.  141,  holding  judgment  re- 
corded four  months  before  bankruptcy  of  creditors  was  prior  to  claims  of 
receiver  in  bankruptcy;  Baumgartner  v.  McKinnon,  10  Ga.  App.  226,  73 
S.  E.  522,  holding  oldest  item  of  account  paid  first  in  applying  payments; 
Parker-Washington  Co.  v.  Corcoran,  150  Mo.  App.  194,  129  S.  W.  1032, 
holding  lien  of  tax  bill  for  earlier  street  improvement  was  prior  to  lien 
for  later  improvement;  Mayer  v,  Morgan,  26  Wash.  78,  66  Pac.  130,  holding 
under  Ballinger's  Ann.  Code  and  Stats.,  §§  5132,  5191,  5195,  relating  to 
executions  when  sheriif  has  balance  in  his  hands  after  sale  of  property, 
a  senior  judgment  creditor  has  lien  on  it  in  preference  to  junior  judg- 
ment creditor  who  first  levied  execution;  The  N.  W.  Thomas,  1  Hiss.,  218, 
Fed.  Cas.  10,386,  and  The  Henrietta,  Newb.  Adm.  287,  Fed.  Cas.  6121, 
holding  that  sale  of  vessel^nder  State  statute  cannot  divest  prior  admir- 
alty lien;  Rockhill  v.  Hanna,  4  McLean,  559,  Fed.  Cas.  11,980,  holding 
that  where  several  judgments  are  rendered  upon  the  same  day,  the  liens 
thus  created  are  equal,  and  sale  under  one  does  not  affect  the  others; 
White  V.  Keller,  68  Fed.  801,  30  U.  S.  App.  275,  citing  principal  case 
as  authority  for  holding  that  subsequent  probate  of  unregistered  will  will 
not  be  effective  as  against  innocent  purchaser  from  heir;  Dudley's  Case, 
7  Fed.  Cas.  1155,  holding  that  property  of  petitioner  in  bankruptcy  is  not 
divested  imtil  decree  rendered  and  property  is  subject  to  execution  until 
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that  time;  Darrington  v.  Borland,  3  Port.  36,  appl3dng  principle  in  holding 
charge  upon  property  by  will  for  payment  of  testator's  debts  not  defeasible 
by  devastavit  on  part  of  execntor;  iCcMahan  v.  <^een,  12  Ala.  74,  46 
Abl  Dec.  244,  holding  where  lien  has  attached  on  personal  property  which 
is,  daring  continuance  of  lien,  removed  from  State  and  sold,  it  may  be 
levied  upon  under  alias  execttion  if  again  brought  into  State;  De  Vendell 
V.  Hamilton,  27  Ala.  165,  holding  that  lien  cannot  be  lost  or  impaired  by 
laches  in  issuing  execution,  provided  judgment  has  not  become  dormant; 
Trapnall  v.  Richardson,  13  Ark.  551,  58  Am.  Dec.  344,  setting  aside  decree 
of  foreclosure  where  land  mortgaged  was  subject  to  prior  judgment  lien ; 
Watkins  v.  Wassell,  15  Ark.  88,  holding  that  judgment  lien  cannot  be 
displaced  in  favor  of  subsequent  liens,  by  mere  delay  in  levying  execution ; 
Shall  V.  BiscoO;  18  Ark.  156,  applying  principle  in  holding  that  vendor's 
lien  for  purchase  price  cannot  be  displaced  by  purchase  from  vendee; 
Lawson  v.  Jordan,  19  Ark.  305,  70  Am.  Dec.  601,  holding  judgment  lien 
not  waived  by  return  of  process  thereon  by  order  of  judgment  creditor; 
Littlefield  v.  Nichols,  42  Cal.  374,  affirming  sale  under  mortgage  as  against 
subsequently  acquired  judgment  lien;  Lick  v.  Ray,  43  Cal.  90,  and  Porter 
V.  Pico,  55  Cal.  173,  holding  attachment  lien  to  be  superior  to  subsequent 
judgment  lien,  although  such  judgment  was  obtained  before  the  judgment 
in  proceedings  in  which  attachment  issued;  Moseley  v.  Edwards,  2  Fla. 
434,  438,  holding  real  property  levied  upon  and  sold  under  junior  judg- 
ment, still  subject  to  lien  of  older  judgment;  Kimball  v.  Jenkins,  11  Fla. 
123,  89  Am.  Dec.  240,  holding  lien  of  judgment  obtained  during  lifetime 
of  defendant  not  impaired  by  his  death,  and  entitled  to  proper  rank  in 
administration 'of  estate;  Forsyth  v.  Marbury,  Charlt.  327,  enforcing  judg- 
ment lien  against  property  in  hands  of  vendee  of  judgment  debtor;  New- 
ton V.  Nunnally,  4  Ga.  357,  denying  right  of  plaintiff,  having  two  liens  on 
money  in  hands  of  sheriff,  to  apply  fund  to  either  lien  at  option,  and  hold- 
ing that  older  lien  must  be  first  satisfied;  Harrison  v.  McHenry,  9  Ga.  170, 
52  Am.  Dec.  441,  reversing  judgment  holding  that  sale  under  junior  fi.  fa. 
defeated  lien  of  older  judgment  on  same  property;  McNair  v.  Bateman,  27 
Ga.  184,  holding  that  lien  of  execution  issued  from  Federal  court  attaches 
to  money  in  hands  of  State  court;  Rogers  v.  Dickey,  1  Gilm.  645,  41  Am. 
Dec.  210,  and  Whitney  v.  Rightclaim,  6  Blackf .  325,  setting  aside  execution 
sale  under  junior  judgment ;  Hopping  v.  Bumham,  2  G.  Greene,  53,  holding^ 
judgment  lien  superior  to  prior  unrecorded  deed,  in  absence  of  actual 
notice;  Duvall  v.  Speed,  1  Md.  Ch.  236,  holding  judgment  creditor  not 
bound  to  seek  payment  out  of  proceeds  of  sale  of  property  subject  to  lien, 
but  may  enforce  lien  against  property  in  hands  of  purchaser;  Denison  v. 
Shuler,  47  Mich.  602,  41  Am.  Rep.  736.  11  N.  W.  402,  giving  vendor's 
lien  preference  over  mechanic's  lien  for  repairs  subsequently  made  at 
purchaser's  request;  Andrews  v.  Wilkes,  6  How.  (Miss.)  565,  38  Am.  Dec, 
453,  holding  that  docketing  of  judgment  first  rendered  is  notice  to  all 
junior  judgment  creditors  of  lien  created  by  older  judgment;  Fonte  v. 
Campbell,  7  How.  (Miss.)  383,  holding  that  stay  of  execution  which  ex- 
pires before  recovery  of  subsequent  judgment  against  same  defendant  does 
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not  impair  Ken  of  older  judgment;  Halyburton  v.  Greenlee,  72  N.  C.  32Q, 
holding  that  purchaser  under  junior  judgment '  buys  only  an  equity  of 
redemption  and  gets  legal  title  only  upon  satisfying  prior  lien;  dissenting 
opinion  in  Bank  v.  Anderson,  14' Iowa,  560,  majority  holding  that  second 
mortgagee  has  superior  equity  over  assignee  of  first  mortgage^  which  has 
been  satisfied  by  payment  to  wrong  party ;  The  Alida,  Abb.  Adm.  172,  Fed. 
Cas.  199,  Love  v.  Williams,  4  Fla.  136,  Sellers  v.  Corwin,  5  Ohio,  403,  24 
Am.  Dee.  304,  Wells,  Fargo  &  Co.  v.  Smith,  2  Utah,  50,  arguendo ;  dissent- 
ing opinion  in  Ex  parte  Christy,  3  How.  332,  11  L.  Ed.  622,  where  rule  is 
approved  in  general  discussion. 

Distinguished  in  Thompson  v.  Phillips,  1  Bald.  278,  281,  284,  285,  Fed. 
Cas.  13,974,  adopting  rule  as  settled  by  eourts  of  State,  and  holding  that 
sale  by  sheriff  under  judgment  passed  title  to  purchaser  discharged  from 
prior  judgment;  Branch  Bank  v.  Broughton,  15  Ala.  132,  Lancaster  v, 
Jordan,  78  Ala.  199,  and  Caldwell  v.  Houser,  108  Ala.  129,  19  South.  797, 
under -statute;  Scrivener  v.  Dietz,  68  Cal.  4,  8  Pac.  611,  allowing  holder 
of  attachment  lien  to  show  facts  rendering  his  lien  superior  to  lien  of 
prior  mortgage;  Coombs  v.  Jordan,  3  Bland  Ch.  323,  324,  22  Am.  Dec. 
270,  271,  and  Cape  Sable  Co.'s  Case,  3  Bland  Ch.  655,  holding  that  where 
lien  is  barred  by  lapse  of  time  under  statute,  it  cannot  be  revived  so  as 
to  defeat  intermediate  lien;  Gould  v.  Luckett,  47  Miss.  114,  holding  that 
lien  of  judgment  rendered  against  husband  cannot  defeat  widow's  right  of 
dower.  Criticised  in  Presbyterian  Corporation  v.  Wallace,  3  Rawle,  158, 
holding  role  inapplicable  under  settled  practice  in  Pennsylvania. 

Miscellaneous.  Cited  in  Mansony  v.  Bank,  4  Ala.  749,  on  point  that 
judgment  creates  lien  upon  lands  of  debtor;  Landes  v.  Perkins,  12  Mo. 
261,  as  instance  where  execution  issued  on  property  of  estate  of  deceased 
judgment  debtor. 

12  Wlieat.  180-183,  6  L.  Ed.  694,  X7NITBD  STATES  ▼.  TILLOTSON. 

Where  fact  necessary  to  defense  Is  controverted,  it  is  ^rror  to  direct  jury 
tluit  mattera  yrodnced  in.  evidence  are  ^ufllclent  to  bar  action. 

Approved  in  Weller  v.  Hilderbrandt,  19  S.  D.  49,  101  N.  W.  1J09,  in- 
straction  considered  and  held  to  be  on  weight  of  evidence;  State  v.  Van 
Winkle,  6  Nev.  352,  holding  it  to  be  error  to  charge  jury  in  a  criminal  cause 
that  ''circumstantial  evidence  is  more  satisfactory  than  the  testimony  of 
a  single  individual  who  swears  he  has  seen  an  act.  committed";  Adams 
V.  Smith,  19  Nev.  271,  9  Pac.  341,  citing  princijud  case  on  poi^t  that  where 
facts  are  not  controverted  it  is  not  error  to  take  them  from  consideration 
of  jury;  Robinson  v.  Schly,  6  Ga.  525,  condemning  practice  in  courts  of 
assuming  any  fact  to  be  established  by  proof  in  charge  to  jury. 

Miscellaneous.  Erroneously  cited  in  Smith  v.  Winston,  2  How.  (Miss.) 
609,  and  Wiggins  v.  McGimpsey,  13  Smedes  ft  M.  541;  Darden  v.  Lines,  2 
Fla.  575,  cites  principal  case  as  instance  where  Supreme  Court  rendered 
an  opinion  ux>on  an  agreed  case,  but  refused  to  follow  the  practice  in  an 
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equity  cause  entered  in  court  below  by  consent  of  parties  (but  see  dissent- 
ing opinion,  2  Fla.  586). 

12  Wheat.  183-193,  6  L.  Ed.  595,  THOBKTON  ▼.  WYKK. 

Indorser  not  duly  notified  of  dishonor  who,  knowing  this,  promises  to  pay 
note,  waiTes  demand  and  notice. 

Approved  in  Harmon  v.  Moffitt,  6  D.  C.  299,  holding  indorser  who  was 
party  to  original  contract  for.  which  indorsed  note  was  given-  was  liable 
on  promise  made  after  dishonor  to  pay  same,  though  demand  and  notice 
not  shown;  Nevins  v.  Moore,  221  Mo.  354,  120  S.  W.  60,  holding  request 
of  indorsee  to  forbear,  made  by  indorser  after  maturity  of  note  but  without 
knowledge  of  presentment,  did  not  waive  demand  and  notice;  Jordan  v. 
Reed,  77  N.  J.  L.  594,  71  Atl.  284,  holding  admission  of  liabUity  by  in- 
dorser after  maturity  of  note  not  waiver  of  demand  and  notice;  Ashland 
Coal  &  Coke  Co.  v.  Hull  Coal  &  Coke  Corp.,  67  W.  Va.  513,  68  S.  E.  128, 
holding  partial  interruption  of  continuous  duty  imposed  by  contract. 
amounting  to  breach  of  condition  precedent,  was  unavoidable  when  such 
partial  performance  had  not  been  accepted  until  after  interruption  ceased; 
Reynolds  v.  Douglas,  12  Pet.  505,  9  L.  Ed.  1174,  but  holding  that  promise 
by  guarantor  to  pay  note  qualified  with  condition  which  was  not  accepted 
does  not  amount  to  such  waiver;  Hyde  v.  Stone,  20  How.  176,  15  L.  Ed. 
876,  holding  that  insertion  of  bill  amongst  debts  of  insolvent  upon  his 
schedule  is  evidence  of  liability  to  pay,  which  should  go  to  jury;  Sigerson 
V.  Mathews,  20  How.  500,  15  L.  Ed.  991,  denying  right  of  indorser  to  set 
up  want  of  demand  and  notice  upon  proof  that  after  maturity  he  promised 
to  pay  note,  knowing  it  had  not  been  presented  for  payment;  Bank  v. 
Johnson,  9  Ala.  624,  holding  that  where  creditor  extends  time  of  payment 
and  surety  with  knowledge  of  fact  agrees  to  waive  his  rights,  he  is  liable 
to  suit  for  payment  without  proof  of  consideration  for  waiver;  Boiling  v. 
McKenzie,  89  Ala.  475,  7  South.  659,  following  rule;  Hazard  v.  White,  26 
Ark.  159,  holding  parol  evidence  admissible  to  show  waiver  at  time  of 
indorsement;  State  v.  Churchill,  48  Ark.  445,  3  S.  W.  361,  applying  princi- 
ple in  holding  that  surety  on  bond  does  not  waive  ^objection  to  alteration 
of  bon4  unless  he  have  knowledge  of  all  material  facts ;  Breed  v.  Hillhouse, 
7  Conn.  528,  holding  demand  and  notice  unnecessary  where  gn^aranty  is 
absolute;  Camp  v.  Bates,  11  Conn.  494,  holding  in  action  on  note  that 
plaintiff,  although  he  has  alleged  demand  and  notice,  need  not  prove  it  if 
he  proves  waiver;  Lockwood  v.  Crawford,  18  Conn.  374,  holding  that 
waiver  will  not  be  presumed  without  satisfactory  proof  of  facts;  Whitaker 
V.  Morrison,  1  Fla.  34,  44  Am.  Dec.  632,  holding  waiver  to  be  presumable 
from  part  pa3niient  of  note  by  indorser;  Spann  v.  Baltzell,  1  Fla.  326, 
46  Am.  Dec.  366,  holding  promise  to  pay  after  notice  receivable  as  evi- 
dence of  notice;  Gove  v.  Vining,  7  Met.  214,  39  Am.  Deo,  772,  holdings 
demand  and  notice  waived  where  indorser  promised  to  pay  knowing  that 
presentment  had  been  attempted  during  maker's  absence;  Wilson  v.  Hus- 
toui  13  Mo.  149|  53  Am.  Dec  141»  holding  waiver  of  demand  and  notice 


401  THORNTON  v.  WYNN.  12  Wheat.  183^193 

to  be  inferable  from  actions  of  indorser  having  knowledge  of  facta;  Jac- 
card  V.  Anderson,  37  Mo.  101^  but  holding  that  waiver  of  notice  does  not 
unply  waiver  of  demand ;  Salisbury  v.  Renick,  44  Mo.  559,  holding  proper 
a  charge  to  jury  that  promise  to  pay  after  maturity,  with  knowledge  of 
failure  to  demand  payment,  fixes  liability  of  indorser;  Bank  v.  Colcord, 
15  N.  H.  125y  41  Am.  Dec.  689,  holding  where  surety  has  paid  interest  in 
advance  upon  note,  it  is  evidence  of  his  assent  to  extension  of  time ;  Barka- 
low  V.  Johnson,  16  N.  J.  L.  400,  holding  indorser  entitled  to  strict  notice 
unless  such  notice  has  been  clearly  and  unconditionally  waived;  Bank  v. 
Southard,  17  N.  J.  L.  474,  35  Am.  Dec.  522,  holding  void  an  indorser 's 
promise  to  pay  note  after  maturity,  made  without  knowledge  of  his  dis- 
chaige  by  reason  of  failure  to  demand  payment;  Bank  v.  Baldwin,  17 
N.  J.  L.  496,  holding  indorser  entitled  to  notice  of  presentment  and  de- 
mand, although  at  time  of  indorsement  he  knew  of  insolvency  of  maker; 
Tebbetts  v.  Dowd,  23  Wend.  384,  404,  holding  evidence  admissible  to  show 
promise  by  indorser  after  maturity  to  pay  note  and  statement  that  he 
knew  note  had  been  dishonored;  Glaser  v.  Bounds,  16  B.  I.  237, 14  Atl.  864, 
holding  that,  in  order  to  chai^  indorser  upon  such  promise,  it  must  be 
affirmatively  alleged  that  he  knew  of  failure  to  demand  payment;  Ford  v. 
Dallam,  3  Cold.  71,  holding  it  error  to  charge  jury  that  waiver  might  be 
inferred  from  unqualified  acknowledgment  of  debt;  Williams  v.  Bank,  9 
Heisk.  445,  holding  indorser  liable  where  he  promised  absolutely  to  pay 
after  expressing  doubt  as  to  his  legal  liability  to  do  so;  Bogart  v.  Mc- 
Clung,  11  Heisk.  119,  27  Am.  Bep.  741,  reviewing  authorities  and  holding 
mere  acknowledgment  of  liability  made  with  knowledge  of  facts  sufficient 
to  charge  indorser;  Schierl  v.  Baumel,  75  Wis.  74,  43  N.  W.  726,  holding 
burden  of  proof  to  be  on  person  relying  upon  promise  to  show  that  it  was 
made  with  knowledge  of  material  facts;  Meyer  v.  Hibsher,  47  N.  Y.  272, 
arguendo. 

Distinguished  in  Shirley  v.  Fellows,  9  Port.  302,  under  facts;  Rittenhouse 
V.  Kemp,  37  Ind.  261,  holding  surety  on  note  discharged  by  extension  of 
time  given  to  principal  without  his  knowledge. 

Part  payment  of  check  as  waiver  of  presentment,  demand  and  notice. 

Note,  11  Am.  Dec.  682. 
Promise  to  pay  after  maturity  as  waiver  of  notice.    Note,  8  Am.  Dec. 

304,  305. 
Excusing  demand  and  notice.    Note,  1  Am.  Dec.  99. 
Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 

of  dishonor,  or  subsequent  promise  by  indorser.    Note,  29  L.  R,  A. 

807.  • 

Breacli  of  warranty  without  offer  to  return  property  and  rescind  contract 
is  no  defense  to  action  on  pnrcliase  money  note. 

Approved  in  Williams  Transp.  Line  v.  Cole  Transp.  Co.,  129  Mich.  216, 
88  N.  W.  475,  holdii^  on  warranty  that  steamer  would  make  fifteen  miles 
n— 26 
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an  hour,  vendee  having  insisted  and  relied  on  warranty  could  not  ask 
relief  against  the  alleged  false  representations;  McCormick  Harvesting 
Machine  Co.  v.  Knoll,  67  Neb.  793,  78  N.  W.  395,  holding  on  executing  sale 
of  pei*sonalty  with  warranty  of  quality,  and  if  not  satisfactory  may  be 
returned,  there  may  be  a  rescission  for  breach  of  warranty;  Ehninger  v. 
Drew,  4  McLean,  393,  394,  Fed.  Gas.  4416,  denying  right  of  indorser  of 
note  to  set  up  partial  failure  of  consideration  as  defense  to  action  on 
note;  McMillion  v.  Pigg,  3  Stew.  167,  denying  jurisdiction  of  equity  to 
enjoin  execution  of  judgment  in  such  case;  Pulsifer  v.  Hotchkiss,  12  Conn. 
240,  denying  right  of  maker  of  note  to  defend  upon  ground  of  partial 
failure  of  consideration,  where  damage  sustained  by  such  failure  is  un- 
liquidated; Pottle  V.  Thomas,  12  Conn.  574,  denying  right  of  maker  to  so 
defend  in  action  on  note  given  conditionally  when  he  himself  had  not 
complied  with  conditions;  Marsh  v.  Low,  55  Ind.  274,  denying  right  of 
acceptor  of  bill  to  so  defend  against  action  by  payee;  Gillespie  v.  Tor- 
rance, 25  N.  T.  310,  82  Am.  Dec.  358,  den3ring  right  of  accommodation 
indorser  to  avail  himself  of  breach  of  warranty  by  way  of  counterclaim; 
Vaughan  v.  Porter,  16  Vt.  271,  holding,  in  action  for  price  of  patent  right, 
that  evidence  was  inadmissible  to  reduce  damages  by  showing  worthless- 
ness  of  patent;  Duff  v.  Ivy,  3  Stew.  144,  Kellogg  v.  Denslow,  14  Conn.  424, 
Coyle  V.  Baum,  3  Okl.  706,  41  Pac.  393,  Brown  v.  Sayles,  27  Vt.  232, 
arguendo. 

Modified  in  Withers  v.  Greene,  9  How.  225,  13  L.  Ed.  114,  holding  in 
action  upon  bill  under  seal  that  defendant  could  show  partial  failure  of 
consideration  in  mitigation  of  damages;  Dushane  v.  Benedict,  120  U.  S. 
639,  30  L.  Ed.  811,  7  Sup.  Ct.  698,  and  Morse  v.  Moore,  83  Me.  485,  23, 
Am.  St.  Rep.  790,  13  L.  R.  A.  227,  22  Atl.  366,  in  action  for  goods  sold 
and  delivered,  defendant  could  prove  damages  resulting  from  breach  of 
warranty  of  quality;  Wade  v.  Scott,  7  Mo.  512,  holding  evidence  of  true 
value  of  article  sold  to.be  admissible  in  diminution  of  purchase  price  sued 
for;  Carter  v.  Walker,  2  Rich.  45,  under  statute  providing  for  discount  in 
case  of  partial  failure  of  consideration. 

Distinguished  in  Morehead  v.  Gayle,  2  Stew.  A  P.  229,  232,  where,  in 
action  on  note  for  price  of  slave,  defendant  was  allowed  to  show  breach 
of  warranty,  slave  having  died  before  offer  of  return  €ould  be  made;  Han- 
cock V.  Tucker,  8  Fla.  443,  holding  rule  inapplicable  to  case  of  sale  of 
property  of  no  value;  Harrington  v.  Stratton,  22  Pick.  514,  and  Reab  v. 
McAlister,  8  Wend.  117,  asserting  right  of  defendant  in  assumpsit  on 
promissory  note  to  prove  fraud  in  mitigation  of  damages. 

Criticised  in  dissenting  opinion  in  Jones  v.  Streeter,  8  Fla.  93,  arguendo. 

Limited  in  dissenting  opinion  in  Ferguson  v.  Huston,  6  Mo.  418,  majority 
applying  rule  to  state  of  facts  similar  to  those  in  principal  case. 

If  sale  be  absolute  and  tbere  be  no  agreement  or  consent  of  vemdor  ta 
take  back  good8»  vendee  la  confined  to  action  upon  warranty  unless  it  be  proved 
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itet  Tsndor  knew  of  iixiBCHiiidneBs  and  vendee  tendered  retnm  within  reason- 
tblt  time. 

Approved  in  McRae  v.  Lonsby,  130  Fed.  20,  64  C.  C.  A.  38S,  where 
defendants  daim  right  to  rescind  contract  by  reason  of  falsity  of  repre- 
sentations made  by  plaintiff  concerning  property  purchased,  it  was 
immaterial  whether  defendants  relied  on  representations  per  se,  or  on  ex- 
press warranty  of  their  truth;  Gay  Oil  Co.  v.  Roach,  93  Ark.  456,  137  Am. 
St  Rep.  95,  27  L,  R.  A.  (N.  S.)  914,  125  S.  W.  123,  holding  guaranty 
against  leakage  in  sale  of  oil  in  barrels  was  warranty  giving  purchaser 
right  of  'damages  only  on  breach ;  Lyon  v.  Bertram,  20  How.  154,  155,  15 
L.  Sd.  850,  denying  right  of  vendee  to  rescind  contract  for  purchase  of 
flour  on  ground  that  it  was  not  brand  called  for  in  contract,  part  of  flour 
having  been  delivered  and  used ;  GalLanan  v.  Brown,  31  Iowa,  339,  affirming 
right  of  purchaser  of  municipal  bonds  to  sue  upon  warranty  contained 
therein;  Lightbum  v.  Cooper,  1  Dana,  275,  holding  vendee  to  be  conflncd 
to  action  upon  warranty  where  offer  to  return  has  been  refused  by  vendor ; 
Jnnkins  v.  Simpson,  14  Me.  369,  holding  that  where  exchange  is  tainted 
with  fraud  upon  one  side,  party  injured  cbnnot  maintain  replevin  for 
property  given  by  him  unless  he  has  wholly  repudiated  contract;  Taymon 
V.  Mitchell,  1  Md.  Ch.  503,  where  offer  to  return  negroes  found  to  be  un- 
sound, -made  within  month  after  sale,  and  as  soon  as  unsoundness  was 
discovered,  was  held  to  be  within  reasonable  time;  Walls  v.  G&tes,  6  Mo. 
App.  246,  holding  that  offer  to  return  in  order  to  work  rescission  must 
be  sueh  that  vendor  has  only  to  signify  acceptance  in  order  to  make  prop- 
erty vest  in  him ;  Voorhees  v.  Earl,  2  Hill,  291,  88  Am.  Dec.  590,  and  Scran- 
ton  V.  Mechanics'  Trading  Co.,  37  Conn.  133,  134,  denying  right  of  vendee 
to  recover  back  price  paid,  in  action  of  assumpsit ;  Day  v.  Pool,  52  N.  Y. 
419,  11  Am.  Rep*  721,  affirming  judgment  for  plaintiff  in  action  on  war- 
ranty as  to  quality ;  Turnpike  Co.  v.  Commonwealth,  2  Watts,  434,  refusing 
to  entertain  suit  to  recover  money  paid  for  stock  nntil  stock  transferred 
to  company;  Kase  v.  John,  10  Watts,  109,  36  Am.  Dec.  149,  refusing  to 
entertain  action  for  money  had  and  received  where  vendor  refused  to  take 
back  property  sold  absolutely;  Dailey  v.  Green,  15  Pa.  St.  126,  affirming 
right  of  vendor  of  timber  to  recover  contract  price  where  vendee  on  dis- 
covering its  defects  did,  not  effer  to  return  it  and  it  was  destroyed;  Hull 
y.  Caldwell,  3  S.  D,  454,  54  N.  W.  101,  nnder  statute  adopting  rule ;  Allen 
V.  Anderson,  3  Humph.  583,  39  Am.  Dec.  198,  where  facts  were  similar 
to  those  in  principal  case ;  Rosson  v.  Hancock,  3  Sneed,  436,  holding  ven- 
dee entitled  to  bring  action  on  case  for  fraud  in  concealing  defects  in 
property  sold  where  offer  to  return  was  made  within  reasonable  time; 
Harrington  v.  Wells,  12  Vt.  509,  denying  right  of  vendee  to  rescind  be- 
cause price  paid  was  exorbitant;  West  v.  Cutting,  19  Vt.  539,  applying 
principle  in  holding  that  where  vendee  returned  goods  to  vendor  as  being 
of  inferior  quality  and  vendor  agreed  to  replace  them,  in  order  to  charge 
vendor  on  accouni  goods  should  have  been  called  for  by  vendee;  Lattin 
V.  Davis,  Lalor's  Supp.  to  Hill  &  D.  16,  arguendo. 
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Distinguished  in  Coyle  v«  Bauniy  3  Okl.  706,  41  Pae«  393}  where  one 
bought  oats  for  horse  feed  and  found  they  contained  castor  ))eanSy  and  re- 
turned unused  portion,  receiving  money  back  therefor,  therp  was  neither 
compromise  nor  accord  and  satisfaction  for  breach  of  warranty;  Pope  v. 
Aliis,  115  U.  S.  373,  29  L.  Ed.  398,  6  Sup.  Ct.  73,  asserting  right  of  vendee 
to  reject  goods  upon  delivery  if  not  of  quality  stipulated  in  contract;  Coz- 
zins  V.  Whitaker,  3  Stew.  &  P.  329,  holding  offer  to  return  unnecessary 
where  vendee  merely  seeks  to  recover  for  damage  sustained  by  breach  of 
Warranty. 

Right  of  rescission  on  sale  by  sample.    Note,  7  Am.  Dec.  131. 
Right  fb  reject  goods  for  breach  of  warranty.    Note,  27  L.  B.  A. 
(N.  S.)  920,  921. 

Implied  warranty  on  sale  of  goods  by  description.    Note,  23  E.  B.  0. 
463. 

Where  sale  is  conditional  and  vendee  is  at  liberty  to  retain  goods  if  not 
satisfactory,  offer  to  return  is  presumed  accei»ted. 

Cited  in  Sycamore  Co.  v.  Grundrad,  16  Neb.  637,  20  N.  W.  835,  where 
vendor's  refusal  to  receive  property  back  was  held  to  relieve  vendee  from 
necessity  of  returning  it  and  to  establish  his  right  to  recover  purchase 
price  already  paid;  Colville  v.  Besly,  2.  Denio,  143,  holding  that  where 
article  delivered  is  not  article  contracted  for,  vendee  may  recover  back 
purchase  price  without  offer  to  return;  Johnston  v.  Trask,  116  N.  Y.  141, 
15  Am.  St.  Bep.  395,  5  L.  B.  A.  632,  22  N.  E.  378,  citing  as  instance  where 
court  recognized  validity  of  such  contract;  Williams  v.  Hurt,  2  Humph. 
70,  affirming  judgment  for  plaintiff  in  assumpsit  for  money  had  and  re- 
ceived where  defendant  accepted  return  of  property. 

Distinguished  in  Litchfield  v.  Irvin,  51  N.  T.  58,  denying  right  of  vendor 
to  rescind  contract  where  option  was  solely  with  vendee  to  determine 
whether  transaction  should  be  absolute  sale  or  loan. 

Miscellaneous.  Cited  erroneously  in  De  Armas  v.  New  Orleans,  5  La. 
176,  and  dissenting  opinion  in  State  v.  Cumberland  ietc.  R.  R.  Co.,  40 
Md.  71;  Garr  v.  Stokes,  16  N.  J.  L.  408,  as  instance  where  Supreme 
Court  directed  lower  court  to  award  venire  facias  de  novo;  Dawes  v. 
Peebles,  6  Fed.  860,  and  Getty  v.  Rountree,  2  Pinn.  391,  54  Am.  Dec.  144, 
as  authority  for  holding  that  vendee  may  set  up  breach  of  express  war- 
ranty as  defense  to  action  for  price. 

12  Wheat.  193-190,  6  L.  Ed.  599,  MAUiOW  ▼.  HINDE. 

Equity  will  not  act  where  court  can  make  no  decree  between  parties  before 
it  without  affecting  rights  of  those  not  before  it. 

Approved  in  Bogart  v.  Southern  Pacific  Co.,  228  U.  S.  146,  57  L.  Ed. 
772,  33  Sup.  Ct.  497,  holding  suit  properly  dismissed  by  Circuit  Court  for 
lack  of  indispensable  party;  Hyams  v.  Old  Dominion  Co.^  113  Me.  345, 
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^^  Atl.  902,  and  Hyams  v^.  Old  Dominion  Co.,  204  Fed.  684,  both  holding 
^^  action  by  minority  stockholder  against  another  corporation,  which  held 
^^trt>l  of  stock  of  first  corporation,  to  enjoin  voting  of  stock,  first  corpora- 
^oii  Was  indispensable  party;  Mannington  v.  Hocking  Valley  Ry.  Co.,  183 
'®Q-  148,  holding  in  action  to  enjoin  combination  of  railroads  as  unlawful, 
J^«t  of  one  corporation  not  party  to  suit,  to  hold  stock  of  other  worild  not 
?f  '^judicated;  United  States  Telephone  Co.  v.  Central  Union  Tel.  Co.,  171 
^^*  134,  holding  in  suit  by  telephone  company  to  enjoin  another  com- 
^^^^  from  connecting  with  local  companies,  .with  whom  plaintiff  had  con- 
^^  ^or  exclosive  connections,  such  local  companies  were  necessary  parties ; 
Tit  J^^^'"^  ^'  Jenkins,  111  Fed.  453,  holding  when  complainant  sues  defend- 
7^   lo>:  an  accounting  for  proceeds  of  drafts  drawn  by  complainant's  agent 
IB  conspiracy  with  defendant,  the  agent  is  a  necessary  party;  Qillespie  v. 
Gibbs,  147  Ala.  454,  41  South.  869,  holding  in  action  by  taxpayer  to  enjoin 
ultra  vires  acts  of  town  officers,  corporation  itself  was  indispensable  party; 
Willis  v.  Lauridson,  161  Cal.  117,  X18  Pac.  535,  holding  in  action  by  stock- 
holder of  co-operative  business  association  to  enjoin  adoption  of  by-laws 
and  payment  of  certain  disputed  dividends  by  directors,  all  stockholders 
should  be  represented;  Archuleta  v.  Archuleta,  52  Colo.  608,  123  Pac.  823, 
holding  present  holders  of  stock  certificates  sought  to  be  subjected  to  pay- 
ment of  alimony  were  indispensable  parties  to  suit;  Weigh tman  v.  Wash- 
ington Critic  Co.,  4  App.  D.  C.  154,  refusing  to  reverse  decree  for  want  of. 
parties  when  objection  was  first  made  on  appeal  and  party  was  not  indis- 
pensable; First  Nat.  Bank  v.  Henry,  156  Ind.  7,  58  N.  E.  1059,  holding 
where  holder  of  note  sued  maker,  making  payee  party  by  publication, 
alleging  that  plaintiff  held  note  as  security  and  payee  intended  to  indorse 
it,  hut  through  inadvertence  note  was  not  indorsed,  an  order  requiring  in- 
dorsement against  payee  tould  not  be  made  on  publication  of  summons; 
Atkins  V.  Atkins,  195  Mass.  131,  122  Am.  St.  Rep.  2^1,  11  L.  B.  A.  (N.  S.) 
277,  80  N.  £.  808,  holding  in  action  to  enforce  contract  of  sale  under  fore- 
doBTifS;  neither  administrator  nor  heirs  of  purchaser  were  necessary  parties 
when  master  found  defendant  did  not  become  bound  by  contract ;  Moore  v. 
Maryland  Casualty  Co.,  73  N.  H.  519,  111  Am.  St.  Rep.  649,  63  Atl.  491, 
where  street  railway  employer  obtained  judgment,  and  on  railroad's  in- 
solvency sued  ihdemnity  company  to  compel  payment  of  indebtedness  on 
policy  to  railroad,  latter 's  receiver  indispensable  pa;rty;  Brown  v.  Trent, 
36  Okl.  250, 128  Pac.  900,  holding  void,  probate  sale  of  minor's  lands  made 
without  notice  to  guardian;  Lynch  v.  United  States,  13  Okl.  158,  73  Pac. 
1100,  applying  rule  in  suit  to  cancel  town-site  patent;  State  v.  Gormley, 
40  Wash.  604,  3  L.  R.  A.  (N.  8.)  256,  82  Pac.  930,  action  to  restrain  pay- 
ment of  county  warrants  cannot  be  maintained  where  holders  of  warrants 
are  not  made  defendants;  Findlay  v.  Hinde,  1  Pet.  246,  7  L.  Ed.  130,  hold- 
ing vendor  necessary  party  to  bill  for  specific  performance  to  convey  land, 
though  he  has  parted  with  all  title  and  his  grantees  are  made  -parties; 
Shields  v.  Barrow,  17  How.  140,  141,  15  L.  Ed.  160,  161,  denying  jurisdic- 
tion of  equity  to  rescind  contract  affecting  rights  of  persons  not  before 
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court;  Barney  v.  Baltimore,  6  W^IL  285,  18  L.  EcL  826,  ordering  dismissal 
of  bill  for  partition  where  some  of  necessary  parties  were  beyond  juris- 
diction, of  conii; ;  California  v.  Southern  Pacific  Co,,  157  U.  S.  249,  250,  39 
L.  Ed.  690,  691, 15  Sup.  Ct.  599,  600,  dismissing  bill  where  joinder  of  neces- 
sary party  would  oust  jurisdiction  of  Supreme  Court;  Gray  v.,  Lammore, 
4  Sawy.  550,  2  Abb.  (U.  S.)  556  (and  note,  2  Abb.  (U.  S.)  554),  Fed.  Cas. 
5721,  holding  invalid  a  decree  against  partner  not  made  party  to  pro* 
ceedings  for  dissolution  and  account;  Stenchfield  v.  Robinson,  2  Hask.  386, 
Fed.  Cas.  13,359a,  and  Walker  v.  Cambem,  5  Kan.  App.  548,  47  Pac.  982, 
refusing  injunct,ion  where  necessary  parties  not  subject  to  process  of 
court;  Bank  v.  Skelton,  2  Blatchf.  19,  Fed.  Cas.  2739,  applying  principle 
in  enjoining  prosecution  of  suit  in  Federal  court  untU  necessary  suit 
adjudicated  in  State  court;  Bank  y.  Skelton,  2  Blatchf.  28  Fed.  Cas. 
2740,  affinning  2  Blatchf.  19,  Fed.  Cas.  2739  in  refusing  to  dissolve 
injunction;  Florence  etc.  Co.  v.  Singer  etc.  Co.,  8  Blatchf.  127,  Fed. 
Cas.  4884,  dismissing  suit  arising  under  assignment  of  patent  where. joinder 
of  necessary  parties  would  have  ousted  jurisdiction;  Land  Co.  v.  Elkins, 
22  Blatchf.  204,  20  Fed.  546,  refusing  injunction  where  necessary  party 
was  beyond  jurisdiction;  Tobin  v.  Walkinshaw,  MoAll.  29,  32,  37,  Fed.  Cas- 
14,068,-  reviewing  authorities  &nd  denjdng  motion  for  injunction  and  ap- 
pointment of  receiver  where  parties  jointly  interested  were  not  all  subject 
to  process;  Litchfield  v.  Register,  Woolw.  306,  Fed.  Cas.  8388,  refusing  to 
enjoin  officers  from  allowing  settlers  to  enter  lands  under  pre-emptioifc 
laws,  where  settlers  were  not  made  parties;  Davis  v.  Davis,  89  Fed.. 538, 
refusing  to  set  aside  agreement  made  by  parties  not  before  court;  Winter 
V.  Ludlow,  30  Fed.  Cas.  332,  allowing  supplemental  bill  to  admit  party 
whose  interest  accrued  after  suit  commenced;  Chester  v.  Chester,  7  Fed. 
4,  holdi^g  mortgagee  necessary  party  to  bill  to  establish  resulting  trust  in 
land  possessed  by  mortgagor;  Crane  v.  Chicago  etc.  Ry.  Co.,  20  Fed.  405, 
refusing  to  allow  removal  of  suit  for  specific  performance,  where  neeessaiy 
party  not  subject  to  Federal  process;  Connolly  v.  Wells,  33  Fed,  206,  sus- 
taining demurrer  to  bill  against  executors  for  accounting,  where  one  execu- 
tor not  subject  to  Federal  jurisdiction;  Gregory  v.  Swift,  39  Fed.  711,  sus- 
taining demurrer  to  bill  to  recover  proceeds  of  note  where  all  of  joint 
owners  not  made  parties ;  Miller  v.  Merine,  43  Fed,  269,  aj^Iying  principle 
in  holding  person  not  bound  by  judgment  on  ejectment,  he  having  had  no 
notice  of  proceedings;  Chadbourne  v.  Coe,  45  Fed.  826,  dismissing  bill 
in  equity  against  trustee  to  subject  property  alleged  to  have  been  fraudu- 
lently conveyed  to  him,  debtor  not  having  been  made  party;  Porter  v. 
Clements,  3  Ark.  382,  refusing  decree  of  foreclosure  where  all  parties  in- 
terested were  not  joined;  Spear  v.  Campbell,  4  Scam,  427,  dismissing 
creditor's  bill  filed  to  set  aside  fraudulent  conveyance,  debtor  not  having 
been  made  party;  State  v.  Anderson,  5  Kan.  116,  dismissing  bill  to  enjoin 
State  treasury  from  paying  over  to  corporation  proceeds  of  sales  of  land 
granted  to  them,  corporations  not  having  been  made  parties;  Adler  v. 
WolfiE,  36  La.  Ann.  175^  refusing  to  enforce  lien  .against  one  not  notified 
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of  proceeding;  Greiner  v.  Klein,  28  Mich.  18,  holding  sale  under  decree  ip 
partition. proceedings  did  not  bar  widow's  right  of  dower,  she  not  having 
been  joined  with  husband ;  McPike  v.  Wells,  54  Miss. .  155,  holding  decree 
of  coort  ordering  sale  of  lands  of  intestate  not  binding  as  to  necessary 
parties  who  had  no  notice;  Erickson  v.  Nesmith,  46  N.  H.  375,  dismissing 
bill  against  stockholders  to  charge  thein  individually  for  debts  due  from 
corporation,  all  stockholders  not  having  been  joined ;  Hallett  v.  Hallett,  2 
Paige  Ch.  19,  holding  all  legatees  to  be  necessary  parties  to  bill,  for  distri- 
bntion  of  estate ;  Stallcup  v.  Tacom^t,  13  Wash.  153,  52  Anx.  St.  Bep.  33, 
42  Pac.  545,  holding  decree  declaring  municipal  bonds  invalid  is  inoperative 
as  to  bona  fide  holders  who  had  no  notice  of  proceeding;  State  ex  rel.  v. 
Superior  Court,  14  Wash.  695,  45  Pac.  673,  holding  assignee  of  insurance 
policy  to  be  necessary  party  to  suit  to  have  proceeds  subjected  to  creditors' 
claims  against  insured ;  dissenting  opinion  in  Paine  v.  French,  4  Ohio,  327, 
Cookingham  v.  Ferguson,  8  Blatchf.  495,  4  Bank.  Reg.  642,  Fed.  Cas. 
3182,  Schuyler  v.  Pelissier,  3  Edw.  Ch.  193,  arguendo. 

Distinguished  in  United  States  y.  Parrott,  McAU.  281,  284,  Fed.  Cas. 
15,998,  granting  motion  to  enjoin  waste,  where  agents  of  nonresidents 
iDteresied  were  within  jurisdiction. 

i*act  that  interest  exists  In  another  person  beyond  jurisdiction  of  court 
wUl  tftot  prevent  decree  upon  merits.  ' 

Ap|)roved   in   Minnesota  v.   Northern   Securities   Co.,   184   U.   S.   237, 
46  L.  Ed.  516,  22  Sup.  Ct.  .322,  holding  in  action  by  State  against  corpora- 
tion of  another  State,  to  enjoin  that  corporation  from  interfering  with 
management  or  control,  and  from  holding  any  stock  of  two  corporations 
o{  complainant  State,  the  domestic  corporations  are  necessary  parties; 
Camp  V.  Bonsai,  203  Fed.  918,  122  C.  C.  A.  207,  refusing  to  dismiss  suit 
for  nonjoinder  of  necessary  party,  when  decree  could  be  rendered  without 
affecting  his  rights;  Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed. 
828,  83  C.  C.  A.  536,  holding  specific  performance  of  agreement  to  sell 
land  could  be  given  though  defendant  had  made  prior  agreement  to  sell 
to  another  not  party  to  suit;  Talbot  J.  Taylor  etc.  Co.  v.  Southern  Pac. 
Co.,  122  Fed.  152,  holding  stockholder  is  indispensable  party  to  suit  to 
enjoin  voting  of  his  iStock  at  meeting  of  shareholders  for  election  of  direc- 
tors; Einstein  v.  Georgia  Southern  &  F.  Ry.  Co.,  120  Fed.  1010,  holding 
in  action  by  two  of  three  trustees  ftgaindt  corporation  residing  in  another 
State,  the  fact  that  one  of  the  trustees  refusing  to  join  was  made  defend- 
ant resided  in  same  State  as  corporation  did  not  deprive  Federal  court 
of  jurisdiction,  as  trustee  was  not  really  party  to  controversy;  Eldred 
V.  American  Palace  Car  Co.,  105  Fed.  459,  holding  in  action  by  minority 
stockholders  to  set  aside  transfer  of  corporation  property,  the  corporation 
is  indispensable  party ;  Consolidated  Water  Co.  v.  City  of  San  Diego, 
93  Fed.  852,  holding  in  suit  by  mortgagee  of  property  of  water  company 
to  restrain  enforcement  of  city  ordinance  fitting  rates,  the  company  is 
necessary  party  complainant ;  Story  v.  Livingston,  13  Pet.  375,  376, 10  L.  Ed. 
holding  it  to  be  too  late  to  take  objection  for  first  time  at  hearing. 
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because  of  nonjoinder  of  party,  where  decision  can  be  made  between  par- 
ties before  court;  Goldsmith  v.  Gilliland,  10  Sawy.  618,  24  Fed.  157, 
asserting  jurisdiction  of  equity  to  quiet  title  upon  siiit  of  person  in  pos- 
session, although  all  adverse  claimants  not  made  parties  to  bill;  Society 
etc.  V.  Hartland,  2  Paine,  543,  544,  Fed.  Cas.  13,155,  afl&rmihg  decree  where 
third  person  not  necessary  to  decision  on  merits;   Harrison  v.  TJrann, 

1  Story,  66[,  Fed.  Cas.  6146,  holding  that  Circuit  Court  may  dispense  with 
parties  who,  if  joined,  would  oust  jurisdiction,  provided  decision  on  merits 
will  not  prejudice  their  rights;  Union  etc.  Co.  ▼.  Daugberg,.  81  Fed.  90, 
holding  that  one  tenant  in  common  may  maintain  suit  in  equity  to  restrain 
infringement  of  water  rights,*  without  joihing  cotenant;  Lucas  v.  Bank, 

2  Stew.  291,  326,  reversing  decree  dismissing  bill  where  case  could  have 
been  decided  without  prejudice  to  rights  of  third  parties;  to  same  effect 
also  in  Miarr  v.  Southwick,  2  Port.  370;  Heirs  of  Holman  v.  Bank,  12  Ala. 
423,  holding  that  decree  may  be  had  against  one  of  two  heirs  who  sub- 
mits himself  .to  jurisdiction,  where  other,  because  of  nonresidence,  cannot 
be  made  party;  Bank  v.  Lee,  11  Conn.  120,  27  Am.  Dec.  717,  allowing 
one  creditor  to  maintain  suit  for  accounting  in  interest  of  all  creditors; 
Thomas  v.  Kennedy,  24  Iowa,  403,  95  Am.  Dec.  744,  holding  heirs  of 
grantor  not  necessary  parties  to  bill  to  quiet  title  if  their  intere^t^  are 
not  affected;  Lawrence  v.  Rokes,  53  Me.  116,  overruling  demurrer,  where 
persons  named  as  parties  were  nonresidents  and  judgment  could  be  had 
without  them;  Florence  etc.  Co.  v.  Grover  etc.  Co.,  110  Mass.  9,  overruling 
demurrer,  where  presence  of  foreign  corporation  in  court  was  unnecessary; 
Board  of  Supervisors  v.  Railroad  Co.,  24  Wis.  134,  holding  decree  not  void 
as  between  parties  before  the  court,  because  of  absence  of  necessary  party ; 
Smith  V.  Ford,  48  Wis.  145,  2  N.  W.  150,  holding  cestui  que  trust  not 
necessary  party  to  action  for  fraud  against  trustee. 

Distinguished  in  Talbot  J.,  Taylor  etc.  Co.  v.  Southern  Pac.  Co.,  122  Fed. 
155,  holding  court  has  no  power  to  enjoin  voting  of  stock  at  election  of 
directors  of  corporation,  in  suit  for  that  purpose,  because  the  stockholder 
is  not  before  court,  and  court  has  no  power  to  prevent  voting  of  the  stock 
until  complainant  can  implead  stockholder. 

Miscellaneous.    Erroneously  cited  in  Reab  v.  McAlister,  8  Wend,  126. 

12  Wheat.  199-206,  6  L.  Ed.  601,.  CONNOB  ▼.  FBATHEBTONB. 

Miscellaneous.  Erroneously  cited  in  the  following  cases:  Baker  v. 
Biddle,  1  Bald.  403,  Fed.  Cas.  764;  Hardeman  v.  Downer,  39  Ga.  429; 
dissenting  opinion  in  Ex  parte  Crane,  5  Pet.  204,  8  L.  Ed.  98. 

12  Wheat.  206-212,  6  L.  Ed.  60S/EDWABD8'  LESSEE  v.  DABBY. 

In  construing  ambignoas  law»  contemporaneous  constmctlon  of  persona  ap- 
pointed to  execute  it  entitled  to  great  respect. 

Approved  in  Houghton  v.  Payne,  194  U.  ,S.  100,  103,  48  L.  Ed.  891,  892, 
24  Sup.  Ct.  590,  books  complete  in  themselvesi  though  published  at  stated 
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interrals  and  in  oonsecutive  nnmbers,  entitled  to  second-class  postage 
rates;  United  States  v.  Finnell,  185  U.  S.  244,  46  L.  Ed.  893,  22  Sup.  Ct. 
636,  holding  clerk  of  District  and  Circuit  Court  is  entitled  to  per  diem 
compeoBation,  recognized  as  his  right  under  act  March  3,  1887^  c.  362, 
for  eveiy  day  he  enters  orders  on  journal  and  other  proceedings  trans- 
mitted to  him  by  different  judges,  since  to  decide  otherwise  would  overrule 
uniform  construction  given  by  Treasury  Department;  Fairbank  v.  United 
States,  181  U.  S.  307,  45  L.  Ed.  872,  21  Sup.  Ct.  658,  holding  stamp  ta;c 
imposed  on  foreign  bill  of  lading  under  Act  Cong.,  June  16,  1898  (30  Stats, 
at  Large,  451,  c.  498),  §  6,  is  tax  on  articles  included  in  bill  and  prohibited 
by  United  States  Comp.  Stats.,  art.  I,  §9;  Findlay  v.  United  States,  225 
Fed.  350,  following  Secretary  of  Treasury's  construction  of  Revised  Stat- 
utes, §5294;  First  Nat.  Bank  v.  .United  States,  206  Fed.  379,  46  L.  B.  A. 
(N.  S.)  1145,  124  C.  C.  A.  256,  following.  Secretary  of  Treasury 's  construc- 
tion of  section  239,  Penal  Code ;  United  States  v.  Newport  News  Shipbuild- 
ing etc.  Co.,  178  Fed.  204, 101  C.  C.  A.  514,  construing  contract  for  building 
and  testing  vessel  for  United  States-  according  to  practice  of  Navy  De- 
partment; Lorseh  v.  United  States,  135  Fed.  215,  provision  in  par.  435, 
Tariff  Act  1897,  o.  11,  §  1,  sehed.  N.,  for  imitation  of  precious  stones  not 
exeeeding  an  inch  in  dimensions,  measurement  contemplated  is  that  of  any 
single  dimension;  Britt  v.  United  States,  122  Fed.  514,  holding  under  Act 
Cong.,  April  25,  1890  (26  Stat.  62),  providing  for  appointment  of  World's 
Columbian  Commission,  the  commission  had  authority  at  its  first  meeting 
to  elect  an  auditor  from  among  its  members;  Southern  Pine  Co.  v.  HaU, 
105  Fed.  91,  holding  under  act  April  8,  1871  (Acts  Miss.    1871,  pp.  482- 
487),  relating  to  charter  of  the  Pearl  River  Improvement  &  Navigation 
Co.,  a  bond  required  of  said  company  for  expenditure  of  certain  money  for 
improvements  need  not  be  signed  by  company;  Fitzwilliam  v.  Campbell, 
99  Fed.  37,  holding  under  act  of  Congress  of  Texas,  December  20,  1836 
(Hart  Dig.  Tex.,  1850,  p.  146),  creating  probate  court,  the  court  has  power 
to  sell  both  real  and  personal  property  of  estate;  MTadden  v.  Mountain 
View  Min.  &  Mill.  Co.,  97  Fed.  677,  holding  construction  placed  on  act  of 
Congress  relating  to  land  office  by  land  department  which  has  uniformly 
been  followed  is  entitled  to  great  weight ;  State  v.  Board  of  School  Commrs., 
183  Ala.  575,  63  South.  82,  applying  rule  in  construing  statutes  relating 
to  appropriation  of  sixteenth  section  for  school  purx>oses ;  AVery  v.  Pima 
Co.,  7  Ariz.  32,  60  Pac.  703^  construing  Rev.  Stats.  U.  S.,  §§  5539,  5547, 
relating  io  control  of  Federal  prisoners  in  state  prisons ;  Cheyney  v.  Smithy 
3  Ariz.  145,  23  Pac.  681,  holding  organic  acts  limits  session  of  legislature 
to  sixty  legislative  days  and  sixty  consecutive  days ;  United  States  v.  Root, 
22  App.  D.  C.  431,  following  construction  placed  by  Secretary  of  War  on 
Act  of  Febmiary  2,  1901,  providing  for  increase,  in  army ;  State  v.  O  'Neil, 
147  Iowa,  526,  Ann.  pas.  19123,  691,  83  L.  B.  A.  (N.  S.)  796,  126  N.  W. 
458,  holding  person  performing  acts  forbidden  by  statute  after:  it  had 
been  held  void  by  State  Supreme  Court  and  before  it  had  been  upheld 
by  United  States  Supreme  Court  could  not  be  prosecuted  thereunder; 
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State  V.  United  States  Fidelity  &  Guaranty  Co.,  93  Md.  318,  48  Atl.  920, 
holding  where  advances  made  by  testator  to  heirs  clearly  appeared  to  be 
intended  as  charges  they  shoald  be  considered  as  advances  and  not  draw 
interest;  Henry  v.  State,  87  Miss.  59,  39  South.  872,  construing  Rev.  Code, 
1892,  §  3201,  relating  to  working  of  convicts  on  farm  leased  for  that  pur- 
I)ose;  Campbell  v.  Moran,  7JL  Neb.  619,  99  N.  W.  500,  applying  rule  to 
homestead  statute;  Saunders  v.  Nashua,  69  N.  H.  493,  43  Atl.  621,  holding 
where  resolution  of  city  council  in  regard  to, duties  and  compensation  of 
its  officers  is  ambiguous,  the  construction  placed  upon  it  by  counsel  with 
consent  of  incumbent  is  competent  evidence  of  intention  of  cpuncil ;  Labadie 
V.  Smith,  41  Okl.  779,  140  Pac.  429,  following  construction  placed  by  De- 
partment of  Indian  Affairs  on  statute  allotting  lands  to  Indians;  McClel- 
land V.  Lewis,  40  Okl.  555,  139  Pac.  991,  holding  ponstruction  placed  by 
executive  officers  on  statute  relating  to  employing  clerical  help  for  board 
of  agriculture  was  erroneous ;  Sanders  v.  Sanders,  28  Okl.  72,  117  Pac.  343, 
following  construction  placed  by  executive  officers  on  statute  relating  to 
alienation  of  Indian  lands  f  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  591, 
act  regulating  accounting  by  clerks  of  territorial  District  Court  for  fees 
is  void;  dissenting  opinion  in  Bates  ete.  Co.  v.  Payne,  194  U.  S.  Ill, 
48  L.  Ed.  896,  24  Sup.  Ct.  595,  majority  holding  refusal  by  postmaster- 
general  to  admit  to  mails  periodical  as  second  class,  each  issue  of  which 
is  complete  in  itself,  not  reviewable  by  courts;  Smythe  v.  Fiske,  23  WaU. 
382,  23  L.  Ed.  49,  affirming  construction  placed  upon  revenue  act  by 
Treasury  Department;  United  States  v.  Moore,  95  U.  S.  763,  24  L.  Ed.  589, 
confirming  appointment  made  by  Secretary  of  Navy  under  act  of  Con- 
gress; United  States  v.  Pugh,  99  U.  S.  269,  25  L.  Ed.  328,  refusing  to  re- 
verse decision  of  Court  of  Claims  based  upon  its  construction  of  act  rela- 
tive to  abandoned  property;  Hahn  v.  United  States,  107  U.  S.  406,  27 
^L.  Ed.  629,  2  Sup.  Ct.  497,  following  construction  of  Treasury  Department 
of  act  relative  to  fines  and  penalties  provided  for  violation  of  revenue 
laws;  Five  Per  Cent  Cases,  110  U.  S.  485,  28  L.  Ed.  202,  4  Sup.  Ct.  218, 
construing  act  of  Congress  appropriating  part  of  proceeds  of  sales  of 
public  lands  for  use  of  States  upon  admission  to  Union ;  Brown  v.  United 
States,  113  U.  S.  571,  28  L.  Ed.  1080,  5  Sup.  Ct.  650,  construing  act  relating 
to  retirement  of  naval  officers;  United  States  v.  Hill,  120  U.  S.  180,  182, 
30  L.  Ed.  631,  632,  7  Sup.  Ct.  516,  517,  affirming  25  Fed.  379,  in  holding 
conclusive  a  uniform  cobstruetion  by  courts  and  officers,  of  act  prescribing 
amount  of  clerk's  fees  in  naturalization  proceediiigs ;  United  States  v. 
Johnson,  124  U.  S.  252,  31  L.  Ed.  396,  8  Sup.  Ct.  455,  affirming  construction 
by  Treasury  Department  of  act  providing  for  disposition  of  proceeds  of 
sales  of  abandoned  property ;  Merritt  v.  Cameron,  137  U.  S.  562,  34  L.  Ed. 
775,  11  Sup.  Ct.  178,  construing  act  relative  to  ascertainment- and  liquida- 
tion of  duties  by  collector  of  customs ;  Schell  v.  Fauch^,  138  U.  S.  572, 
34  L.  Ed.  1043,  11  Sup.  Ct.  380^  construing  act  presoribing  form  of  protest 
against  exaction  of  duties ;  United  States  v.  Alabama  eic,  R.  R.  Co.,  142 
U.  S.  621,  35  L.  Ed.  1I36|  12  Sup.  Ct.  308,  ref  usii^  to  change  constructipn 
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of  aet  fixing  rate  of  pay  to  railroads  for  carrying  maik ;  'United  States 
T.  Healey,  160  U.  S.  141,  40  L.  Ed.  371, 16  Sup.  Ct.  249,  confirming  practice 
of  Land  Department  in  sales  of  desert  lands;  Hedden  v.  Iselin,  24  Blatchf. 
459,  31  Fed.  268,  holding  collector  of  port  not  liable  to  penalty  for  exacting 
fee  of  importer,  where  such  act  was  done  under  direction  of  Secretary 
of  Treasury ;  Swayne  v.  Hageri  13  Sawy.  621,  37  Fed.  788,  holding  that 
definition  adopted  by  customs  officers  will  not  be  regarded  as  changed 
by  act  of  Congress  unless  intention  to  change  is  clearly  manifest;  Gear  v. 
Grosvenor,  1  Holmes,  218,  Fed.  Cas.  5291,  approving  practice  of  commis- 
sioner of  patents  in  ordering  publication  of  notice  in  suit  for  infringement; 
United  States  v.  Union  Pac.  Ry.  Co.,  37  Fed.  555,  refusing  to  set  aside 
grant  of  lands  executed  by  Land  Department  under  act  of  Congress  and 
acqniesced  in  for  long  period;  Rand  v.  United  States,  38  Fed.  667,  holding 
commissioners  of  Treasury  Department  entitled  to  fees  for  issuing  writs 
according  to  construction  of  act  of  Congress  by  officers  of  department; 
United  States  v.  Barber,  74  Fed.  488,  41  U.  S.  App.  424,  construing  act  of 
Congress  relative  to  interest  on  judgments  recovered  in  Court  of  Claims; 
Grofisett  v.  Townsend,  86  Fed.  912,  s.  c,  sub  nom.  The  J.  D.  Peters,  56 
U.  S.  App.  721,  adopting  construction  placed  by  Treasury  Department  on 
act  pennitting  seamen  to  stipulate  for  allotment  of  wages  to  creditor; 
United  States  v.  Dean  etc.  Co.,  87  Fed.  456,  57  U.  S.  App.  722,  following 
constmction  of  revenue  act  under  which  linseed  oil  cake  was  declared  to  be 
a  manufaetared  article  and  not  waste ;  Bloxham  v.  Consumers  etc.  Co.,  36 
Fla.  543,  51  Am.  St.  Rep.  49,  29  L.  R.  A.  510,  18  South.  447,  holding  act 
of  controller  assessing  railroads  conclusive  as  to  liability,  under  act  taxing 
railroads  generally;  Commonwealth  v.  Loekwood,  109  Mass.  339,  12  Am. 
S^.  71S,  confirming  pardon  granted  by  Governor  under  State  Constitu- 
tion; Holbrook  V.  Wightman,  31  Minn.  172,  17  N.  W.  282,  construing  home- 
stead statute;  Barney  r.  Leeds,  51  N.  H.  266,  adopting  contemporaneous 
interpretation  of  tern  ''head  of  family";  Pitts  v.  Logan  County,  3  Okl. 
741,  41  Pac.  591,  approving  practice  of  territorial  courts  in  appointing 
special  clerks  entitled  to  compensation  under  act  relating  to  clerks  gen- 
erally; McSorley  v.  Hill,  2  Wash.  651,  27  Pac.  556,  affirming  grant  executed 
by  Land  Department  under  private  act  of  Congress;  Keane  v.  Brygger, 
3  Wash.  351,  28  Pac.  658,  approving  practice  of  Land  Department  allowing 
entiyman  to  relinquish  all  interest  in  his  entry;  Harrington  v.  Smith, 
28  Wis.  68,  construing  statute  requiring  commissioners  empowered  to  sell 
public  lands  to  g^ve  certificate  of  sale  upon  payment  of  price ;  State  ex  rel. 
V.  Timme,  64  Wis.  340,  11  N.  W.  793,  approving  practice  of  legislature 
nnder  provision  in  State  Constitution  relative  to  amendments;  Baca  v. 
Perez,  8  N.  M.  195,  42  Pac.  164,  arguendo. 

The  following  cases  modify  the  rule  in  holding  contemporaneous  con- 
struction not  to  be  entitled  to  consideration  when  the  intent  of  the  statute 
is  clear  to  the  contrary;  Swift  Co.  v.  United  States,  105  U.  S.  695,  26  L.  Ed. 
1109;  United  States  v.  Graham,  110  U.  S.  221,  28  L.  Ed.  127,  4  Sup.  Ct. 
218;  Northern  Pacific  Ry.  Co.  v.  Sanders,  47  Fed.  609;  Loekwood  v.  Bank, 
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9  R.  I.  333,  11  Am.  Rep.  266;  dissenting  opinion  in  State  v.  Eelsey,  44 
N.  J.  L.  47. 

Miscellaneous.  Cited  also  in  Atkins  v.  Disintegrating  Co.,  18  Wall«  306, 
.21  L.  Ed;  845,  but  application  not  apparent. 

12  Wheat.  212>2i3,  6  L.  Ed.  606,  DEVEBEAUX  ▼.  MABB. 

Supreme  Oourt  has  no  Jurisdiction  of  question  on  which  opinions  of  circuit 
Judges  were  opposed,  where  division  arose  after  final  decision. 

Cited  in  Daniels  v.  Railroad  Co.,  3  Wall.  254,  18  L.  Ed.  225,  refusing 
to  entertain  certificate  where  question  was  as  to  retaxation  of  costs  after 
execution  of  judgment. 

Distinguished  in  United  States  v.  Chicago,  7  How.  191,  12  L.  Ed.  663, 
where  question  was  as  to  matter  of  discretion  and  arose  simultaneously. 

with  decision  upon  merits. 

.^» 

12  Wheat.  21S-S68,  6  L.  Ed.  606,  OODEN  v.  SAUNDERS. 

The  citing  cases  seem  to  have  found  it  difficult  to  determine  which  of 
the  several  opinions  in  the  principal  case  embodied  the  final  decision. 
Thus,  Mr.  Justice  Daniel  declared  in  Cook  v.  Moffat,  5  How.  3i3,  12  L.  Ed. 
167,  168,  that  he  had  great  difficulty  in  reconciling  the  case  with  other 
decisions  of  the  court,  or  even  with  itself,  and  Chief  Justice  Parker,  de- 
livering the  opinion  in  Blake  v.  Williams,  6  Piek.  306,  17  Ajil  Dec  376, 
and  again  in  Braynard  v.  Marshall,  8  Pick.  196,  questioned  whether  any 
judicial  decision  could  be  predicated  of  the  ease.  The  confusion  seems 
to  arise  from  the  fact  that  the  broad  question  first  argued  and  decided, 
viz.:  That  the  States  had  power  to  enact  insolvent  laws  operating  pros- 
pectively, failed  to  dispose  of  a  case  presenting  the  narrower  question  as 
to  whether  such  a  law  could  have  an  extraterritorial  effect,  lif r.  Justice 
Johnson,  who  had  been  with  the  majority  in  affirming  the  general  power, 
voted  in  the  negative  with  the  three  justices  who  constituted  the  minority 
in  the  first  instance,  in  denying  to  such  l^slation  any  extraterritorial 
effect.  Of  the  four  justices  ultimately  voting  for  an  affirmance  of  the 
decision  of  the  lower  court,  three  went  upon  the  ground  that  the  State 
had  no  x>ower  to  pass  the  law  in  question  at  all,  Mr.  Justice  Johnson  alone 
basing  his  opinion  upon  the  ground  that  the  law  coidd  have  no  operation 
'  beyond  the  limits  of  the  State.  It  is  to  be  noted,  howeyer,  that  in  Boyle 
V.  Zacharie,  6  Pet.  348,  8  L.  Ed.  423,  the  Supreme  Court,  in  answer  to  a 
direct  question,  declared  that  the  opinion  of  Mr.  Justice  Johnson  was 
to  be  deemed  the  opinion  of  the  other  judges  who  assented,  and  that  what- 
ever principles  were  there  established  were  the -settled  law  of  the  court. 

Obligation  of  contract  is  law  which  hinds  parties  to  perform  their  agree- 
ment; law  in  force  at  time  contract  is  made  enters  into  and  becomee  part  of 
contract. 

Approved  in  Foltz  v.  Noon,  16  Ariz.  416,  146  Pac.  512,  holding  statute 
giving  lien  to  laborers  on  mining  claim  could  not  apply  to  owner  giving 
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option  to  sell,  prior  to  statute,  to  employer  of  laborers  claiming  lien; 
Cn'ppen  v.  Laighton,  69  N.  H.  549,  76  Am.  St.  Rep.  196,  44  Atl.  541,  hold- 
ing when  the  laws  of  Kansas  provide  for  the  liability  of  stockholders  of 
Kansas  corporations,  the  liability  cannot  be  enforced  in  New  Hampshire; 
Greenville'  Nat.  Bk.  v.  Evans-Snyder-Bnell  Co.,  9  Okl.  364,  60  Pac.  253, 
chattel  mortgage  executed  and  filed  conformably  to  laws  of  another  State 
on  property  therein  is  superior  to  local  attachment  after  brought  hero, 
though  mortgage  not  recorded  here ;  dissenting  opinion  in  Shrigley  v.  Black, 
66  Klan.  230,  71  Pac.  306,  majority  holding  that  where  mortgaged  premises 
^eie  sold  for  taxes  but  tax  deed  was  held  invalid  but  taxes  were  declared 
\ien  and  property  ordered  sold  and  grantee  of  mortgagor  redeems,  he  does 
not  take  free  from  mortgage   (sec  4949,  Gen.  Stats.  1901,  Kan.) ;  Van 
Eofi^an  V.  City  of  Quincy,  4  Wall.  550,  18  L.  Ed.  408  and  Commissioners 
of  Limestone  County  v.  Rather,  48  Ala.  447 ;  where  statute  authorizes  levy 
of  tax  to  redeem  municipal  bonds,  it  cannot  be  repealed  so  as  to  impair 
bonds  issued  under  it;  State  v.  Rives,  12  Ark.  726,  where  county  warrants 
have  been  issued  under  a  statute  making  such  warrants  receivable  in  pay- 
ment of  taxes,  county  officers  are  bound  to  receive  them;  Nebbett  v.  Cun- 
ninghiam,  27  Miss.  298,  where  statute  prescribes  rate  of  interest  payable 
on  certain  classes  of  bonds,  such  bonds  will  bear  that  interest,  whether  it 
is  specified  on  face  of  bonds  or  not;  Micou  v.  Tallassee  Bridge,  47  Ala. 
656,  charter  of  a  corporation  is  a  contract  and  as  such  is  not  repealable, 
unless  the  right  is  expressly  reserved;  McLaren  v.  Pennington,  1  Paige, 
109,  where  such  right  has  been  reserved  and  the  charter  is  repealed  and 
property  of  corporation  vested  in  recover,  claims  against  corporation,  aris- 
ing after  repeal,  are  not  enforceable  against  receiver;  State  v.  Corbett, 
57  Minn.  352,  24  L.  B.  A.  501,  59  N.  W.  319,  parties  to  sales  are  also 
deemed  to  act  with  reference  to  existing  laws,  accordingly  where  statute 
prohibits  purchaser  from  selling  a  passenger  ticket,  he  cannot  claim  that 
he  is  being  deprived  of  his  property  without  due  process  of  law;  Weil  v. 
State,  46  Ohio  St.  452,  21  N.  E.  644,  sale  of  personal  property  is  inopera- 
tive to  pass  title  if  not  recorded  as  required,  by  statute  |^  Stone  v.  Gazzam, 
46  Ala.  275 ;  Bowen  v.  Blount,  48  Ala.  674,  if  statute  provides  that  certain 
conveyances  to  a  married  woman  shall  vest  in  her  a  separate  estate,  cred- 
itors of  the  husband,  or  of  the  husband  and  wife  jointly,  are  concluded 
thereby;  Anderson  v.  Creditors,  33  La.  Ann.  1161,  contracts  are  deemed 
to  be  made  with  reference  to  existing  insolvent  laws;  Orr  v.  Lisso,  33 
La.  Ann.  478,  holding  that  foreign  creditor  is  barred  by  cessio  bonorum 
made  by  a  debtor  under  such  laws;  Howard  v.  Jones,  50  Ala.  69,  Watson 
V.  Rose,  51  Ala.  300,  statute  exempting  certain  property  from  execution 
and  statutes  of  limitations  are  also  of  this  binding  force;  Wachter  v. 
Famachow,  62  Wis.  122,  22  N.  W.  162,  holding  that  debtor  who,  fraud- 
ulently representing  hinutelf  solvent,  obtains  surrender  of  overdue  notes, 
and  induces  his  creditor  to  accept  new  ones  payable  in  future,  incurs  obliga- 
tion to  pay  and  renders  his  prox>erty  subject  to  attachment;  Watts  v.  Eiil- 
bnm,  7  Ga.  359,  holding  that  where  judgment  debtor  fraudulently  removes 
property,  subject  to  judgment  lien,  to  another  State,  and  sells  it,  it  may 
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be  attached  in  the  hands  of  the  vendee,  if  returned  to  the  State;  Pritchard 
V.  Norton,  106  U.  B.  133,  27  L.  Ed.  107,  1  Sup.  Ct.  109;  In  re  Insurance  Co. 
of  Pennsylvania,  22  Fed.  115;  Chamberlain  v.  Insurance  Co.,  55  N.  H.  265, 
applying  principle  to  attempt  to  enforce  obligations  in  foreign  jurisdic- 
tion has  called  for  the  application  of  the  principle,  and  holding  that  lex 
loci  contractus  is  to  govern;  Brown  v.  Smart,  69  Md..  330;  Isom  v. 
Mississippi  etc.  R.  R.  Co.,  36  Miss.  312;  Le  Prince  v.  Guillemot,  1  Rich. 
Eq.  213,  arguendo. 

Obligation  of  contracts.    Note,  14  Am.  Dec.  740. 

Eemedy  given  for  enforcement  of  contract  constitutes  no  part  of  contract, 
and  it  may  be  clianged  or  modified  at  will  of  legislature. 

Approved  in  National  Surety  Co.  v.  Architectural  Decorating  Co.,  226 
U.  S.  283,  57  L.  Ed.  225,  33  Sup.  Ct.  17,  holding  legislature  could,  after 
giving  of  bond,  change  time  of  notice  required  to  give  right  to  sue  thereon ; 
Swann  v.  Mutual  Reserve  Fund  Life  As&n.,- 100  Fed.  929,  holding  where 
a  foreign  corporation  is  permitted  to  carry  on  business  in  a  State  upon 
subjecting  it  to  suit  therein,  after  the  license  of  such  corporation  has 
been  revoked  a  policy-holder  cannot  bring  suit  in  State  court;  Ireland  v. 
Mackintosh,  22  Utah,  305,  61  Pac.  903,  holding  where  action  on  note  dated 
January  2,  1892,  payable  one  day  after  date,  was  commenced  August  30, 
1898,  and  at  date  of  note  the  limitation  was  four  years,  but  was  extended 
to  six  years,  March  20,  1897,  the  four  year  limitation  was  a  bar. 

The  doctrine  of  the  syllabus  has  been  affirmed  and  invoked  for  purpose 
of  upholding  laws  exempting  certain*  property  from  execution  and  giving 
to  such  laws  a  retrospective  operation  (Hardeman  v.  Downer,  39  Ga.  427, 
431;  Grimes  v.  Bryne,  2  Minn.  102;  dissenting  opinion  in  Danks  v.  Quacken- 
bush,  1  N.  Y.  132,  133,  135) ;  in  permitting  retrospective  operation  of  so- 
called  **stay  laws"  postponing  rendition  of  judgments  or  of  execution  on 
judgments  already  rendered  (Ex  parte  Pollard,  40  Ala.  83,  88,  92;  Fams- 
worth  V.  Vance,  2  Cold.  112,  115,  116,  119;  dissenting  opinions  in  Aycock 
V.  Martin,  37  Ga^71,  174,  175,  177,  179,  and  State  v.  Carew,  13  Rich. 
543) ;  of  laws  extending  time  for  redemption  of  property  sold  under  fore- 
closure or  execution  (Bugbee  v.  Howard,  32  Ala.  716;  Beverly  v.  Barnitz, 
55  Kan.  472,  49  Am.  St.  Rep.  262,  31  L.  R.  A.  76,  42  Pac.  727,  (overruling 
55  Kan.  431,  40  Pac.  319,  and  following  dissenting  opinion,  55  Kan.  435, 
40  Pac.  320) ;  State  v.  Gilliam,  18  Mont.  99,  44  Pac.  396;  dissenting  opinion 
in  Seobey  v.  Gibson,  17  Ind.  578) ;  law  prescribing  time  in  which  judg- 
ments were  to  be  enforced  was  held  to  operate  upon  Judgments  previously 
rendered  (Griffin  v.  McKenzie,  7  Ga.  166,  50  Am.  Dec.  391) ;  as  also  law  en- 
larging time  for  recommencing  action  upon  judgments  reversed  (Bishop 
V.  Wilds,  1  Harr.  102);  dissenting  opinion  in  Hibemia  Soc.  v.  Hayes,  56 
Cal.  303,  applied  principle  in  arguing  that  statute  prei^cribing  time  in 
which  claims  against  the  State  must  be  enforced,  was  applicable  to  claims 
previously  existing;  statutes  providing  that  judgments  shall  constitute 
lien  upon  judgment  debtor's  property  may  apply  to  existing  judgments 
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(Moore  ▼.  Let<;hford,  35  Tex.  213,  216,  14  Am.  Bep.  367,  369) ;  as  also 
statutes  providing,  on  other  hand,  that  judgments  should  not  constitute 
sack  liens  (Moore  v.  Holland^  16  S.  C.  24,  30) ;  statutes  extending  the 
time  for  enforcement  of  mechanics'  liens  are  valid  as  to  existing  liens 
(Garland  v.  Irrigation  Co.,  9  Utah,  360,  34  Pac.  ^70) ;  dissenting  opiiiion 
in  Jordan  v.  Wimer,  45  Iowa,  72,  aiigues  in  favor  of  retroactive  operation 
of  a  statute  abolishing  vendor's  liens;  also  it  has  been  held  that  l^slature 
nwy  give  retroactive  effect  to  law  abolishing  preference  given  by  previous 
law  to  judgment  debts  of  decedents  (Deichman's  Appeal,  2  Whart,  396, 
80  Am.  Dec.  27?) ;  and  prescribing  rate  of  interest  payable  on  judgments 
Morley  v.  Lake  Shore  Ry.  Co.,  146  U.  S.  171,  36  L.  Ed.  980,  13  Sup.  Ct. 
58);  likewise  new  remedies  may  be  provided  against  corporations  or  their 
stockholders,  and  rights  of  appeal  given  where  previously  none  had  existed 
(Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  755,  30  L.  Ed.  828,  7  Sup.  Ct. 
761;  Commercial  Bank  v.  State,  4  Smedes  &  M.  495,  507;  Tutweiler  v.  Tus- 
kaloosa  etc.  Co.,  89  Ala.  398,  7  South.  399;  Long's  Appeal,  87  Pa.  St.  119) ; 
right  to  imprison  debtor  constitutes  no  part  of  contract,  and  laws  pro- 
viding for  discharge  from  imprisonment,  or  abolishing  right  entirely,  do 
not  impair  obligation  of  prior  contracts  (Lee  v.  Gamble,  3  Cr.  C.  C.  375, 
Fed.  Cas.  8189 ;  Beers  v.  Haughton,  1  McLean,  233,  Fed.  Cas.  1230 ;  Pugh 
V.  Bussel,  2  Blackf.  398;  Wood  v.  Funk,  7  Ohio,  197;  In  re  Penniman, 
11  R.  I.  343;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  53,  18  L.  Ed.  409); 
Parmelee  v.  Lawrence,  48  111.  339,  holding  that  law  reducing  the  penalty 
provided  for  taking  usurious  interest  operates  as  to  penalties  already 
accrued;  State  v.  Bank  of  Tennessee,  3  Baxt.  405,  upholding  validity  of 
statute  withdrawing  the  Hght  to  sue  State,  and  leaving  only  right  to 
submit  claims  to  the  legislature;  Simpson  v.  Savings  Bank,  56  N.  H.  470, 
22  Am.  Rep.  ^494,  statute  authorizing  reduction  of  deposit  accounts  of  • 
insolvent  banks,  so  as  to  divide  losses  equitably  among  depositors;  Mills 
V.  King,  5  S.  C.  161,  holding  that  law  requiring  mortgages  to  be  recorded 
applies  to  mortgages  previously  executed;  Elliott  v.  Mayfield,  4  Ala.  424, 
asserting  retrospective  operation  of  statute  providing  for  issuance  of  ex- 
ecution against  surety  of  executor  upon  return  of  ''no  property  found," 
on  execution  issued  againstv  latter;  McCormick  v.  Rusch,  15  Iowa,  130, 
83  Am.  Dec.  403,  statute  continuing  suits  against  persons  engaged  in 
military  service  of  United  States;  Newkirk  v.  Chapron,  17  111.  348,  hold- 
ing that  delay  in  enforcement  of  contract,  caused  by  change  of  jurisdic- 
tion from  one  court  to  another,  does  not  impair  obligation ;  Blann  v.  State, 
39  Ala.  355,  84  Am.  Dec.  788,  holding  that  statute  providing  penalty,  in 
case  person  who  has  erected  bridge  by  contract,  knowingly  allows  it  to 
remain  out  of  repair,  applies  to  contracts  previously  executed;  Fitzgerald 
V.  Grand  Trunk  R.  R.  Co.,  63  Vt.  174,  3  L.  R.  A.  72,  22  Atl.  77,  holding 
that  contracts  respecting  commerce  made  before  action  by  Congress  fixing 
rates,  must  have  been  made  with  reference  to  the  right  of  Congress  to 
so  act,  and  when  it  did  so,  its  action  operated  to  reduce  the  obligation 
arising  from  a  contract  to  pay  a  greater  rate ;  dissenting  opinion  in  Jacoway 
V.  Denton^  25  Ark.  649,  654,  658,  majority  holding  that  an  act  which  freed 
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slaves,  thns  eutting  off  all  remedy  on  contracts  for  their  purchase,  was 
inoperative  as  to  prior  contracts;  dissenting  opinion  in  Second  Ward 
Bank  v.  Schranck,  97  Wis.  268,  270,  39  L.  R.  A.  676,  577,  73  N.  W.  37,  38, 
majority  holding  void  an  act  providing  that  within  ten  days  after  attach- 
ment debtor  might  make  assignment  for  benefit  of  creditors  which  would 
dissolve  attachment;  State  ex  rel.  v.  Hager,  91  Mo.  456,  3  S.  W.  846, 
Fitzgerald  v.  Fitzgerald  etc.  Co.,  41  Neb.  464,  59  N.  Wr  862,  arguendo. 

Distinguished  in  Moore  v.  State,  43  N.  J.  L.  205,  39  Am.  Rep.  559,  ini 
holding  void  law  authorizing  prosecution  of  person  for  an  act  previously 
committed  and  as  to  which  prosecution  was  already  barred  by  statute. 

Constitutionality  of  exemption  statutes  relating  to  personal  property. 
Note,  45  Am.  Dec.  251. 

Iiegislature  may  change  roles  of  evidence,  and  if  remedy  on  existing  con- 
tract is  thereby  affected,  its  obligation  is  not  necessarily  impaired. 

Approved  in  Li  Sing  v.  United  States,  180  U.  S.  493,  45  L.  Ed.  637, 
21  Sup.  Ct.  452,  holding  decision  of  customs  officer  admitting  a  Chinaman 
on  certificate  issued  by  Chinese  government  and  vised  by  United  States 
consul  in  Hong  Kong  is  not  conclusive  in  his  favor  was  to  preclude  exam- 
ination by  United  States  commissioner,  since  28  Stats,  at  Large,  390, 
c.  301,  and  25  Stats,  at  Large,  476,  c.  1015,  are  not  in  force ;  United  States 
V.  Chin  Ling  Quong,  224  Fed.  769,  holding  Congress  could  fix  quantity, 
character  and  quality  of  evidence  required  to  admit  alien  into  United 
States;  Low  Foon  Yin  v.  United  States  etc.  Commr.,  146  Fed.  796,  uphold- 
ing Chinese  Exclusion  Act  of  1892,  placing  burden  of  proof  of  right  of 
Chinese  without  certificate  to  remain  in  United  States  on  him;  Hibemia 
Savings  &  Loan  Soc.  v.  Jordan,  2  Cal.  App.  Unrep.  84,  holding  repeal  of 
'statute  giving  mortgagor  right  to  foreclose  without  presenting  claim  against 
estate  of  mortgagee  did  not  impair  vested  right ;  Cummings  v.  Wildman,  116 
Md.  317,  81  Atl.  613,  upholding  statute  requiring  trustees  for  benefit  of 
creditors  to  file  bond  before  title  passes  to  them;  Miners'  etc.  Bank  v. 
Snyder,  100  Md.  65,  108  Am.  St.  Rep.  390,  68  L.  B.  A.  312,  59  Atl.  708, 
upholding  Acts  1904,  p.  597,  c.  337,  taking  away  pre-existing  right  of 
creditor  to  enforce  stockholders'  liability  and  substituting  therefor  suit 
in  equity  by  all  creditors  against  all  stqckholders;  Cutts  v.  Hardee,  38  Ga. 
356,  ascribing  retrospective  operation  to  act  changing  rules  of  evidence 
in  actions  of  debt,  and  allowing  jury  to  reduce  debt  according  to  equities 
of  case;  Burbank  v.  Rumsey,  90  111.  555,  act  making  collector's  report  in 
application  for  execution  against  land  for  unpaid  taxes  prima  facie  evi- 
dence of  regularity  of  assessment;  Freeman  v.  Thayer,  33  Me.  83,  act 
prescribing  evidence  sufficient  to  sustain  tax  sale;  Williams  v.  Haines, 
27  Iowa,  254,  1  Am.  Bep.  270,  act  abolishing  distinction  between  sealed 
and  unsealed  instruments;  Oriental  Bank  v.  Freese,  18  Me.  112,  36  Am. 
Dec.  70S,  act  prescribing  new  rules  of  evidence  in  actions  against  sureties 
on  ''poor  debtors'  "  bonds;  Holmes  v.  Hunt,  122  Mass.  516,  23  Am. 
Hep.  386,  act  making  report  of  auditor  prima  facie  evidence  of  matters 
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embraced  therein;  Rich  v.  Flanders,  39  N.  H.  323,  act  removing  the  dis- 
qnalifieation  of  witnesses  on  ground  of  interest;  Kingley  v.  Cousins,  47 
Me.  95,  act  providing  that  no  sait  shall  be  maintained  upon  special  promise 
to  pay  debt  discharged  under  insolvency  law,  unless  it  be  in  writing; 
Sontherland  v.  Norris,  74  Md.  329,  333,  28  Am.  St.  Bep.  256,  260,  22  Atl. 
137,  139,  statute  providing  that  in  order  to  enable  person  leaving  State 
to  vote  upon  his  return,  he  must  make  affidavit  of  his  intention  to  return, 
held  to  be  law  prescribing  rule  of  evidence,  and  was  given  a  retrospective 
operation ;  Fong  Yu€  Ting  v.  United  States,  149  U.  S.  729,  $7  L.  Ed.  919, 
13  Sup.  Ct.  1028,  upholding  provision  ill  Chinese  Exclusion  Act  for  system 
of  registration  and  identification  of  Chinese  leaving  this  country  with 
intent  to  return.  ,  / 

Law,  wblcli  in  any  way  varies  obligation  of  contract  to  slightest  degree, 
impaira  that  obligation  and  is  void. 

Relying  upon  this  principle,  the  courts  have  held  that  where  a  statute 
aathorises  assessment  of  tax  for  redemption  of  municipal  bonds,  it  cannot 
be  repealed  so  as  to  impair  value  of  bonds  which  have  been  issued  in 
reliaace  upon  it  (Edwards,  v.  Williamson,  70  Ala.  152;  County  Commis- 
sioners V.  King,  13  Fla.  476 ;  State  v.  Young,  29  Minn.  528,  529,  9  N.  W. 
741) ;  or  where  it  authorizes  the  assessment  of  tax  for  the  purpose  of  im-  * 
proving  streets,  it  canno^  be  repealed  or  modified  so  as  to  impair  a  con- 
tract for  such  work  (Goodale  v.  Fennell,  27  Ohio  St.  432,  22  Am.  St.  Rep. 
826) ;  a  statute  providing  for  the  issue  of  substitute  municipal  bonds  was 
held  void  in  so  far  as  it  tended  to  lessen  city's  liability  (People  ex  rel. 
V.  Otis,  90  N.  T.  52) ;  county  warrants  have  been  declared  to  be  contracts, 
and  law  which  provides  that  they  shall  be  receivable  in  payment  of  taxes 
cannot  be  repealed  so  as  to  impair  that  right  (People  ex  rel.  v.  Hall,  8 
Colo.  492,  9  Pac.  37) ;  act  which  declares  that  counties  are  not  corpora- 
tions subject  to  suit  cannot  operate  to  defeat  claims  already  existing  (Na* 
tionai  Bank  v.  Sebastian  Co.,  6  Dill.  418,  Fed.  Cas.  10,040) ;  act  providing 
that  estate  of  one  jointly  liable  with  another  shall  not  be  discharged  by 
his  death,,  operates  retrospectively  so  as  to  create  new  obligation  (Randall 
V.  Sackett,  77  N.  Y.  482) ;  act  giving  courts  a^^d  juries  power  to  remit 
interest  is  within  prohibition  (Roberts  v.  Cocke,  28  Gratt.  215) ;  as  well 
as  an  act  which  prohibits  bank  from  transferring  evidences  of  debt,  its 
charter  having  authorized  it  to  acquire  and  dispose  of  property  generally  ^ 
I^ch  V.  Smith,  25  Ark.  253,  applying  this  principle,  declared  void  an 
act  making  Confederate  money  receivable  in  payment  of  debts ;  Boswell  v. 
Security  Mut.  Life  Ins.  Co.,  193  N.  Y.  474,  19  L.  R.  A.  (N.  S.)  949,  86 
^.  E.  534,  holding  statute  limiting  amount  of  insurance  which  company 
eoold  write  impaired  obligation  of  contract  between  company  and  agent 
by  which  agent  had  twenty-year  contract  to  develop  business  at  own  ex- 
pease  on  commission;  dissenting  opinion  in  Town  of  New  Decatur  v. 
American  T^.  &  Tel.  Co.,  176  Ala.  508,  Ann.  Oas.  ,1915A,  875,  58  South. 
618;  majority  holding  municipality  could  repeal  ordinance  granting  fran- 
11—^7  : . 
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chise  to  telephone  company  to  occupy  streets,  and  compel  removal  of 
poles    and    wires. 

Laws  purporting  to  operate  only  upon  remedies  given  for  enforcement 
of  contracts  are  not  entirely  free  from  operation  of  this  constitutional 
prohibition.  While  authorities  are  by  no  means  unanimous  upon  ques- 
tion, considerable  number  rely  upon  rule,  as  stated  in  principal  case,  in 
declaring  that  laws  exempting  certain  property  from  execution,  although 
operating  on  remedy,  so  far  affect  obligation  as  to  be  inoperative  as  to 
contracts  entered  into  or  judgments  recovered  prior  to  enactments  (Forsyth 
v.  Marbury,  Charlt.  (Ga.)  331,  334;  Deering  v.  Boyle,  8  Kan.  535,  12  Am, 
Rep.  489 ;  In  re  Kennedy,  2  S.  C.  222 ;  Hannum  v.  Mclnturf ,  6  Baxt.  231 ; 
Homestead  Cases,  22  Gratt.  288,  12  Am.  Rep.  515).  Following  cases  have 
declared  **stay  laws'*  invalid,  except  in  their  prospective  operation:  Aycock 
V.  Martin,  37  Ga.  140,  147,  92  Am.  Dec.  86;  State  v.  Carew,  13  Rich.  508, 
91  Am.  Dec.  248;  Barry  v.  Iseman,  14  Rich.  135,  138,  91  Am.  Dec.  288,  266; 
Webster  v.  Rose,  6  Heisk.  98,  99,  19  Am.  Rep.  585,  586  (overruling  Fa^- 
worth  V.  Vance,  2  Cold.  112,  115,  116,  119) ;  and  seen  dissenting  opinion  in 
Ex  parte  Pollard,  40  Ala.  102,  105;  of  same  effect  are  laws  stajring  fore- 
closure sales,  and  they  have  been  denied  their  retrospective  operation; 
Taylor  v.  Stearns,  18  Gratt.  271,  274,  280;  Swinburne  v.  Mills,  17  Wash. 
622,  61  Am.  St.  Rep.  939,  50  Pac.  492;  Von  Baumbach  v.  Bade,  9  Wis. 
576,  591,  593,  76  Am.  Dec.  287;  this  construction  has  been  given  to  stat- 
ute suspending  execution  unless  creditor  accepts  paper  upon  State  bank 
in  satisfaction  of  his  judgment  (Grayson  v.  Lilly,  7  T.  B.  Mon.  11) ;  and 
to  a  statute  abolishing  vendor's  liens  (Jordan,  v.  Wimer,  45  Iowa,  68) ; 
Schuster  v.  Weiss,  114  Mo.  174,  19  L.  R.  A.  187,  21  S.  W.  443,  declared 
although  legislature  could  change  rules  relating  to  appeals,  such  change 
could  not  vary  liability  of  surety  on  an  appeal  bond;  dissenting  opinion  in 
Mason  V.  Haile,  12  Wheat,  379,  6  L.  Ed.  663,  it  arguing  that  discharge 
from  imprisonment  under  insolvent  law  could  not  operate  to  discharge 
surety  on  bail  bond;  Lawson  v.  Jeffries,  47  Miss.  706,  12  Am.  Rep.  854, 
where  the  rule  is  approved  in  general  discussion;  State  ex  rel.  v.  New 
Orleans,  32  La.  Ann.  718,  and  Pierce  v.  Kitzmiller,  19  W.  Va.  573,  while 
recognizing  soundness  of  this  rule,  declare  that  judgments  founded  on  torts 
are  not  contracts  within  the  meaning  of  the  prohibition,  and  laws  regulat- 
ing the  rendition  of  such  judgments  or  the  issuance  of  execution  thereon 
may  operate  retrospectively;  dissenting  opinion  in  McElvain  v.  Mudd,  44 
Ala.  76,  also  distinguishes  principal  case  in  arguing  that  prohibition  does 
not  apply  to  acts  of  the  national  government,  and  that  emancipation  procla- 
mation operated  to  discharge  contracts  for  the  purchase  of  slaves. 

What  attacks  may  be  made  on  statute  showing  illegal   enactment. 
Note,  85  Am.  Dec.  857. 

Presumption  is  always  In  favor  of  validity  of  leglalative  act,  unless  con- 
trary is  shown  beyond  reasonable  donbt.  ^ 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  766,  upholding 
Act  N.  0.  1885,  p.  445,  c.  233,  §  14,  providing  for  issuance  of  ooonty  aid 
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bonds  for  railroad ;  Manigault  v.  S.  M.  Ward  etc.  Co.,  123  Fed.  716,  hold- 
ing under  Constitution  of  South  Carolina,  one  legislature  cannot  bind 
suceeeding  one  by  making^onditions  regarding  passage  of  bill ;  McGovern 
V.  Mitchell,  78  Conn.  564,  63  Atl.  443,  upholding  Laws  1905,  p.  410,  c.  213, 
increasing  salaries  of  judges;  Park  v.  Candler,  114  Ga.  472,  40  S.  E.  526, 
holding  acts  of  legislature  involved  in  this  action  relating  to  payment  of 
interest  on  bonded  debt  will  be  presumed  to  be  constitutional;  Noble  v. 
Bragaw,  12  Idaho,  272,  85  Pac.  904,  upholding  act  of  1905,  creating  office 
of  State  veterinary  surgeon ;  Perkins  v.  Commrs.  of  Cook  County,  271  111. 
472,  111  N.  E.  589,  upholding  forest  preserve  district  act  of  1913 ;  Eckerson 
V.  City  of  Des  Moines,  137  Iowa,  475,  115  N.  W.  186,  upholding  act  of 
32d  General   Assembly,  providing  for  uniform  government  of  cities  of 
first  class;  SUte  v.  Phillips,  107  Me.  253,  73  Atl.  285,  upholding  statute 
prohibiting  automobiles  on  Mt.  Desert  Island  as  exercise  of  police  power; 
State  v.  Poulin,  105  Me.  228,  134  Am.  St.  Rep.  543,  24  L.  R.  A.  (N.  S.)  408, 
74  Atl.  121,  holding  under  presumption  of  validity  public  must  assume 
toward  statute  same  attitude,  whether  valid  or  void ;  State  v.  Wagener,  130 
Minn.  428,  153  N.  W.  750,  upholding  liquor  license  statute;  Parrell  v. 
Hickcn,  125  Minn.  413,  L.  R.  A.  1915B,  401,  147  N.  W.  817,  upholding  pro- 
visions of  city  charter  for  preferential  voting;  State 'v.  St.  Louis  County 
Board,  124  Minn.  129,  144  N.  W.  757,  upholding  statute  providing  cities 
be  classified  under  State  census;  State  v.  Lay  ton,  160  Mo.  499,  61  S.  W. 
177,  holding  Mo.  Act  May  11, 1899,  prohibiting  sale  of  alum  baking  powder 
b  constitutional;  State  v.  Edwards,  38  Mont.  266,  99  Pac.  945,  upholding 
statute  establishing  police  commission  for  cities;  State  v.  Barton,  91  Neb. 
385, 136  N.  W.  32,  upholding  statute 'relating  to  elections  for  votings  school 
bonds;  Booth  v.  McGuinness,  78  N.  J.  L.  371,  75  Atl.  461,  holding  civil 
service  laws  void  so  far  as  operation  depended  on  adoption  by  municipality ; 
.  State  V.  Marron,  17  N.  M.  312,  128  Pac.  488,  upholding,  under  §  16,  art.  IV, 
Constitution,  general  appropriation  bill  which  included  authorization  for 
certificates  of  indebtedness  to  realize  funds  to  pay  appropriation,  made  by 
bill;  State  v.  Lawing,  164  N.  C.  497,  51  L.  R.  A.  (N.  S.)  62,  80  S.  1$.  71, 
upholding  statute  authorizing  town  to  establish  fire  limits  within  which 
building  restricl^ions  might  be  imposed ;  Tripp  v.  Commissioners,  158  N.  C. 
186,  73  S.  E.  898,  upholding  assessment  for  building  of  stock  law  fence 
not  submitted  to  referendum ;  Chadbourn  Sash  etc.  Lumber  Co.  v.  Parker, 
153  N.  C.  134,  69  S.  E.  3,  upholding  statute  of  1905  relating  to  exemption 
of  homesteads ;  State  v.  Williams,  146  N.  C.  624,  637,  14  Ann.  Gas.  562, 
17  L  R.  A.  (N.  S.)  807,  61  S.  E.  63,  67,  holding  void,  act  limiting  quantity 
of  liquor  which  one  could  brii^  into  county  for  personal  use ;  Stettler  v. 
O'Hara,  69  Or.  538,  Ann.  Gas.  1916A,  217, 139  Pac.  750,  upholding  minimum 
wage  law ;  Reising  v.  Portland,  57  Or.  300,  Ann.  Gas.  1912D,  895,  111  Pao. 
379,  applying  rule^  ijf  construing  pravisions  of  city  charter ;  Commonwealth 
T.  MeComb,  227  Pa.  379,  76  Atl.  101,  upholding  statute  prohibiting  killing 
game  with  automatic* guns;  State  v.  Kofines,  33  R.  I.  219,  Ann.  Gas.  1913G, 
1120,  80  Atl.  436,  upholding  statute  requiring  license  for  lobster  fishing  in 
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State  waters;  dissenting  opinion  in  Prairie  Oil  &  Gas  Co.  v.  United  States, 
204  Fed.  822,  majority  holding  void  act  declaring  pipet-line  companies  to 
be  common  carriers;  dissenting  opinion  in  State  v.  Junkin,  85  Neb.  12,  23 
L.  E.  A.  (N.  S.)  839, 122  N.  W.  477,  majority  holding  void  statute  prohibit- 
ing political  parties  from  referring  in  any  manner  to  candidates  for 
judicial  and  educational  offices;  dissenting  opinion  in  Beckett  v.  Knight, 
169  N.  C.  359,  L.  R.  A.  1915F,  898,  85  S.  E.  431,  majority  holding  void 
statute  providing  notary  public  was  not  officer  of  State;  dissenting  opinion 
in  State  v.  Ray,  151  N.  C.  714,  134  Am.  St.  Rep.  1005,  19  Ann.  Caa.  566, 
66  S.  E.  205,  majority  holding  statute  making  it  felony  to  marry  outside 
State  while  spouse  is  living  was  void  as  attempting  to  give  it  extraterri- 
torial effect;  dissenting  opinion  in  Allen  v.  Reed,  10  Okl.  153,  63  Pac.  876, 
majority  holding  void  act  of  1893,  relating  to  change  of  county  seat;  dis- 
senting opinion  in  Ex  parte  Dodson,  3  Okl.  Cr.  525,  107  Pac.  454,  majority 

\  holding  §  6751,  Snyder's  Stats.,  repugnant  to  provision  of  Constitution  relat- 
ing to  indictment  by  grand  jury;  George  v.  Concord,  45  N.  H.  437,  and 

^  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  460,  declaring  legal  tender  acts 
valid ;  Grant  Co.  v.  Sels,  5  Or.  245,  and  Edwards  v.  Dupuy,  21  La.  Ann.  695, 
asserting  power  of  legislature  to  fix  fees  and  salaries  of  county  judges; 
^exander  v.  People  ex  rel.,  7  Colo.  166,  2  Pac.  900,  State  ex  rel.  v.  Com- 
missioners Sumter  County,  19  Fla.  531,  Whallon  v.  Ingham,  Circuit  Judg^, 
51  Mich.  515,  16  N.  W.  881,  and  Evans  v.  Job,  8  Nev.  339,  statute  to  pro- 
vide for  removal  of  county  seats  in  absence  of  express  prohibition;  Common 
Council  of  Detroit  v.  Rush,  82  Mich.  540,  10  L.  R.  A.  174,  46  N.  W.  953, 
Wooley  V.  Watkins,  2  Idaho,  564,  22  Pac.  105,  and  People  ex  rel.  v.  Thomp- 
son, 155  111.  465,  40  N.  E.  310,  statute  to  regulate  State  elections  generally 
and  to  apportion  senatorial  districts;  State  ex  rel.  v.  Hunter,  38  Kan.  593, 
17  Pac.  185,  upholding  act  providing  that  municipal  officers  shall  appoint 
police  commissioner^! ;  Attorney-general, v.  Preston,  56  Mich.  179,  22  N.  W. 
262,  act  making  village  president  ex-officio  member  of  board  of  supervisors ; 
Burch  V.  Hardwicke,  30  Gratt.  32,  32  Am.  Rep.  642,  act  giving  mayor  au- 
thority to  remove  municipal  officers;  Bridges  v.  Shallcross,  6  W.  Va.  572, 
act  prescribing  dutiesof  State  officers  and  providing  for  a  board  of  public 
works ;  Cutts  v.  Hardee,  38  Ga.  355,  act  changing  rules  of  evidence  in  ac- 
tions of  debt;  State  ex  rel.  v.  County  Judge  Davis  County,  2  Iowa,  282, 
holding  that  statute  providing  for  vacation  and  relocation  of  roads  did  not 
violate  constitutional  provision  that  '*  every  law  shall  embrace  but  one  ob- 
ject"; Stewart  v.  Supervisors,  30  Iowa,  14,  1  Am.  Rep.  242,  upholding  act 
levying  tax  to  aid  in  construction  of  railroad;  Owen  v.  Sioux  City,  91 
Iowa,  197,  59  N.  W.  5,  holding  fact  that  statute  relating  to  public  improve- 
ments deals  with  cities  of  certain  class  does  not  make  it  void  as  being 
special  legislation;  Police  Jury  v.  McDonogh,  8  La.  Ann.  861,  holding 
constitutional  restriction  upon  giving  aid  to  corporations  was  no  limita- 
tion upon  aid  legislature  could  authorize  police  jury  to  grant;  State  ex  rel. 
V.  Fagan,  22  La.  Ann.  557,  asserting  power  of  State  to  prescribe  location 
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where  slaughtering  of  cattle  is  to  be  carried  on;  State  v.  Maine,  etc.  R.  R. 
Co.,  66  Me.  515,  asserting  power  e£  legislature  to  form  new  and  distinct 
corporation  out  of  two  or  more  corporations  previously  existing;  Eames 
V.  Savage,  77  Me.  216,  52  Am.  Rep.  752,  act  to  authorize  executions  on 
judgments  against  towns  to  be  levied  against  property  of  inhabitants; 
Simpson  v.  Savings  Bank,  56  N.  H.  469,  22  Am.  Rep.  493,  act  to  auth^ize 
reduction  of  deposit  accounts  of  insolvent  savings  banks,  so  as  to  divide 
losses  equitably  among  depositors;  In  re  New  York  Elevated  R.  R.  Co., 
70  N.  Y.  343,  act  to  authoiize  railroad  to  use  other  motive  power  than 
charter  prescribed ;  Sage  v.  Brooklyn,  89  N.  Y.  196,  upholding  act  providing 
for  eond^mnation  of  land  for  streets  and  remitting  owner,  for  sole  remedy, 
to  fund  to  be  raised  by  taxation ;  Sweet  v.  City  of  Syracuse,  129  N.  Y.  350, 
29  N.  E.  294,  act  providing  for  establishment  and  maicftenance  of  municipal 
waterworks;  Bartol  v.  Eckert,  50  Ohio  St.  41,  33  N.  E.  295,  giving  retro- 
active effect  to  statute  limiting  time  for  commencing  suits  on  judgments; 
State  V.  District  of  Narragansett,  16  R.  I.  440,  3  L.  R.  A.  298,  16  Atl.  906, 
holding  provision  regarding  formation  of  corporations  directory  only  and 
substantial  eomplianee  sufficient;  Famsworth  v.  Vance,  2  Cold,  122,  up- 
holding act  staying  execution  on  judgments  in  suits  pending  at  time  of 
passage;  Stone  v.  Sumper,  1  Tex.  App.  Civ.  140,  act  exempting  corporations 
from  taxation;  State  v.  Strander,  8  W.  Va.  703,  giving  retroactive  effect 
to  act  providing  for  examination  of  persons  charged  with  felony  before 
Connty  Court;  Stow  v.  Parks,  2  Pinn.  129,  applying  principle  in  giving 
national  bankrupt  law  effect  in  territory,  in  absence  of  express  exclusion 
of  territories;  Commissioners  of  Wyandotte  Co.  v.  Abbott,  52  Kan.  157, 
34  Pac.  417,  holding  statute  providing  for  public  improvements  void  be- 
eanse  assessment  not  made  in  manner  prescribed  by  Constitution ;  United 
States  V.  Boyer,  85  Fed.  430,  but  void,  act  of  Congress  providing  for  in- 
spection of   cattle  about  to  be  slaughtered,  such   legislation   not  being 
within  commerce  power ;  dissenting  opinions  in  following  cases ;  Pollock  v. 
Farmers'  L.  ft  T.  Co.,- 158  U.  S.  699,  39  L.  Ed.  1147,  15  Sup.  Ct.  944, 
majority  holding  income  tax  void ;  Koehler  v.  Hill,  60  Iowa,  588,  14  N.  W. 
761,  majority  holding  that  amendment  had  not  become  part  of  Constitution, 
where  it  was  not  properly  entered  upon  journal  of  assembly;  Louisville 
Bridge  Co.  v.  Louisville,  81  Ky.  211,  majority  4^nying  validity  of  municipal 
tax  upon  bridge  across  navigable  river ;  State  v.  Cumberland  etc.  R.  R.  Co., 
40  Md.  54,  majority  holding  void,  an  act  taxing  coal  transported  for  sale, 
80  far  as  it  operated  upon  interstate  commerce;  Jacobs  v.  Small  wood,  63 
N.  C.  126,  arguii^  in  favor  of  validity  of  "stay  law";  Chesapeake  etc. 
Ry.  p).  V.  Miller,  19  W.  Va.  421,  arguendo. 

Constitutional  prohibition  against  ex  post  facto  laws  lias  reference  to 
presciibing  punlalmient  for  act  innocent  at  time  it  was  committed. 

Approved  in  League  v.  Texas,  184  U.  S.  161,  46  L.  Ed.  481,  22  Sup.  Ct. 
477,  holding  claimant  of  land  sold  to  the  State  by  administrative  sale  for 
nonpayment  of  taxes  is  not  deprived  of  his  property  without  due  process 
of  law,  by  statute  enacted  subsequent  to  such  sale;  De  Pass   v.  Bidwell, 
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124  Fed.  623,  the  constitutional  prohibition  against  ex  post  facto  laws 
applies  only  to  criminal  or  penal  statutes ;  Curtis  v.  Boqttillas  Land  etc.  Co., 

9  Ariz.  65,  76  Pac.  613,  holding  statute  of  limitations  had  no  effect  on 
action  commenced  before  statute  went  into  effect;  Diamond  State  Iron  Co. 
V.  Husbands,  8  Del.  Ch.  226,  68  Atl.  246,  uphdlding  statute  to  remedy  real 
estate  title,  though  retrospective  in  operation;  Shepherd  v.  Grimmett,  3 
Idaho,  409,  31  Pac.  795,  holding  elector's  oath  enacted  at  first  session  of 
Idaho  legislature  not  ex  post  facto  law;  dissenting  opinion  in  In  re  Ebbs 
150  N.  C.  58,  17  Ann.  Gas.  592,  19  L.  R.  /^..  (N.  S.)  892,  63  S.  E.  197,  to 
point  that  statute  relating  to  disbarment  of  attorney  was  not  ex  post 
facto;  dissenting  opinion  in  State  v.  Tingley,  24  Utah,  228,  67  Pac.  34, 
majority  holding  that  under  Const.  Utah,  art.  VTI,  §  20,  declaring  that 
until  otherwise  provided  by  law,  Governor's  salary  shall  not  be  increased 
during  term  of  office,  his  salary  may  be  increased  during  term  by  statute; 
Watson  v,  Mefcer,  8  Pet.  110,  8  L.  Ed.  885,  holding  a  civil  statute  respect- 
ing deeds  of  land  not  ex  post  facto;  Baltimore  etc.  R.  R.  Co.  v.  Nesbit, 

10  How,  402,  13  L.  Ed.  472,  respecting  charter  conferring  power  of  eminent 
domain;  Foster  v.  Police  Commrs.,  102  Cal.  490,  41  Am.  St.  Rep.  197,  37 
Pac.  765,  asserting  power  of  States  to  deprive  persons  previously  convicted 
of  felony  of  right  to  sell  liquor;  Shepherd  v.  Grimmett,  2  Idaho,  1128, 
31  Pac.  795,  Ex  parte  Hunter^  2  W.  Va.  159,  Ex  parte  Quarrier,  4  W.  Va. 
223,  dissenting  opinions  in  Ex  parte  Garland,  4  Wall.  390,  18  L.  Ed.  874, 
and  Green  v.  Shumway,  39  N.  Y.  432,  in  support  of  "test-oath"  acts;  dis- 
senting opinion  in  Moore  v.  State,  43  N.  J.  L.  231,  arguing  that  merely 
removing  bar  to  a  prosecution  for  act  punishable  when  committed  was  not 
ex^post  facto ;  Wilder  v.  Lumpkin,  4  Ga.  215,  219,  act  declaring  it  unneces- 
sary to  make  sureties  on  appeal  and  injunction  bonds  paities  to  writs  of 
error  inoperative  as  to  cases  pending;  Burch  v.  Newbury,  10  N.  Y.  391, 
act  reviving  right  of  appeal  in  cases  where  right  was  barred  by  lapse  of 
time  is  void;  dissenting  opinion  in  The  Legal  Tender  Cases,  12  Wall.  670, 
672,  20  L.  Ed.  851,  arguing  that  the  legal  tender  acts  operated  to  impair 
vested  rights;  dissenting  opinion  in  Sinking  Fund  Cases,  99  U.  S.  765,  25 
L.  Ed.  518,  majority  upholding  an  act  of  Congress,  varying  a  government 
contract  with  the  Pacific  railroads  and  compelling  them  to  maintain  a 
sinking  fund  to  meet  the  gf^ernment  debt. 

Appointment  to  office  as  executive  or  legislative  function.    Note,  13 
Am.  St.  Rep.  145. 

Actual  exercise  of  poww  by  Congress,  and  not  mere  grant  to  OongreaSi^ 
precludes  its  exercise  by  States.  ^ 

Approved  in  Weaver  v.  Pegelly,^  Pa.  St.  29,  70  Am.  Dec.  158,  asserting 
concurrent  power  of  the  States  to  regulate  weights  and  measures,  in 
absence  of  congressional  action;  License  Cases,  5  How.  607,  12  L.  Ed.  303, 
States  may,  in  exercise  of  their  police  power,  prohibit  sales  of  liquor,  thus 
restricting  its  transportation;  Phelps  v.  Racey,  60  N.  Y.  15,  19  Am.  Rep. 
144,  or  may  prohibit  persons  from  having  in  their  possession  certain  game 
birds;  Hockett  v.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183,  may 
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regulate  charges  of  telephone  companies;  Boardman  v.  Lake  Shore  etc.  Ry. 
Co.,  84  N.  Y.  186,  in  absence  of  congpressional  action,  may  authorize  con* 
soiidation  of  several  interstate  lines  operating  within  their  limits;  People 
ex  rel.  v.  Curtis,  50  N.  Y.  328,  10  Am.  Rep.  488,  holding  that  extradition 
of  fugitives  from  a  foreign  country  was  an  exclusive  power  of  Federal 
goTemment;  and  to  same  effect  is  Ex  parte  Holmes,  12  Vt.  645;  dissenting 
opinion  in  Oilman  v.  Morse,  12  Vt.  557,  majority  denying  power  of  State 
to  disband  the  militia ;  Simmons  v.  Miller,  40  Miss.  25,  asserted  exclusive 
power  of  the  Confederate  Congress  over  the  militia  by  holding  that  State, 
by  raising  militia,  could  not  retain  its  enlisted  men  as  against  the  con- 
scription acts;  Lynch  v.  Clarke,  1  Sand.  Ch.  644,  denies  power  of  State 
to  prescribe  rules  of  naturalization.  See  also  Day  v.  Buffington,  3  Cliff. 
386,  Fed.  Cas.  3675,  where  the  rule  is  approved  in  general  discussion. 

Distinguished  in  dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How. 
578,  15  L.  Ed.  772,  arguing  that  exclusive  power  of  naturalization  vested 
in  Congress  extended  only  to  removing  disabilities  of  foreign  birth  and  not 
to  eon  ferring  citizenship  upon  freed  slaves. 

In  absence  of  congressional  action  States  may  pass  bankrupcty  laws,  sub- 
ject only  to  restriction  that  they  are  not  to  be  given  retrospective  operation. 

Approved  in  Arnold  Grocery  Co.  v.  Shackelford,  140  Ga.  588,  79  S.  E. 
471,  holding  limitations  fixed  by  bankruptcy  act  superseded  those  of  State ; 
Boston  etc.  Co.  v.  Ould-Carter  Co.,  123  Ga.  463,  51  S.  E.  468,  in  absence  of 
proceeding  in  Federal  courts,  State  courts  have  jurisdiction  of  cases  within 
porview  of  insolvent  traders'  act;  Lace  v.  Smith,  34  R.  I,  8,  10,  15,  17, 
Ann.  Cas.  1913E,  946,  82  Atl.  271,  272,  274,  275,  holding  farmer  entitled  to 
benefit  of  State  insolvency  laws,  being  expressly  excluded  from  privileges 
of  Federal  bankruptcy  act;  Merrill  v.  Bowler,  20  R.  I.  231,  38  Atl.  116, 
holding  that  States  may  enact  bankruptcy  laws  where  no  Federal  law 
crista;  United  States  ex  rel.  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  552,  18 
L  Ed.  409,  In  re  Reiman,  7  Ben.  466,  Fed.  Ca».  11,673,  Mather  v.  Nesbit, 
4  McCrary,  506,  33  Fed.  873,  State  v.  Curran,  12  Ark.  352,  Rhodes  v.  Borden, 
67  CaL  8,  6  Pac.  850,  Hempstead  v.  Reed,  6  Conn.  490,  491,  Orr  v.  Lisso,  33 
La.  Ann.  477,  Felch  v.  Bugbee,  48  Me.  11,  77  Am.  Dec.  204,  Marsh  v.  Put- 
nam, 3  Gray,  555,  Goreley  v.  Butler,  147  Mass.  12,  16  N.  E.  737,  Wendell  v. 
Lebon,  30  Minn.  238,  239, 15  N.  W.  Ill,  Steven  v.  Brown,  49  Miss.  599,  Se- 
bring  V  Messerean,  9  Cow  346,  Elton  v.  O'Connor,  6  N.  D.  5,  6,  68  N  W.  85, 
In  re  Reynolds,  8  R.  I.  489,  493,  5  Am.  Rep.  617,  621,  Merrill  v.  Bowler,  38 
AtL  116,  upholding  power  of  State  to  pass  insolvency  laws  operating  upon 
future  contracts;  Brighton  Bank  v.  Merick,  11  Mich.  417,  418,  arguendo. 

As  instances  where  laws  purporting  to  operate  retrospectively  were  held 
void;  Schwartz  v.  Drinkwater,  70  Me.  410,  holding  such  law  inoperative 
to  discharge  debts  existing,  and  not  proven  against  debtor's  estate  at  time 
of  passage,  Peabody  v.  Stetson,  88  Me.  279,  34  Atl.  76,  or  to  dissolve  an 
attachment  previously  levied.  In  Van  Hook  v.  Whitlock,  26  Wend.  53, 
37  Am.  Dec.  248,  the  principle  was  recognized,  but  held  inapplicable  where 
creditors  of  insolvent  corporation,  whose  claims  existed  prior  to  act,  had 
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accepted  dividends  under  discharge,  thereby  estopping^  themselves  from 
denying  validity  x)f  law.  So  also  in  Hundley  v.  Chaney,  65  Cal.  363,  4 
Pac.  238,  discharge  under  State  act  of  1880  was  held  to  bar  recovery  on 
judgment  recovered  in  1876,  such  act  having  been  merely  amendatory  of 
previous  act,  and  more  favorable  to  creditor  than  previous  act.  In  re 
Klein,  14  Fed  Cas.  724,  attempting  to  apply  restriction  to  acts  passed  by 
Congress,  and  declared  national  act  of  1841  void,  so  fax  as  it  purported  to 
operate  upon  previous  contracts,  but  this  decision  was  reversed  in  In  re 
laein,  14  Fed.  Cas.  717,  718,  1  How.  279,  280,  281,  11  L.  Ed.  181,  132. 

There  is  authority  for  holding,  that  even  while  a  national  bankrupt  law 
is  in  force  the  State  may  pass  laws  dealing  with  matters  not  covered  by 
the  act  of  Congress;  Baldwin  v.  Buswell,  52  Vt.  62,  holding  valid  an  act 
authorizing  compositions  with  creditors.  Ebersole  v.  Adams,  10  Bush,  85, 
an  act  to  prevent  fraudulent  assignments  was  held  not  to  be  an  insolvent 
or  bankrupt  law,  and  bo  not  superseded  by  national  act. 

Power  of  States  to  pass  bankruptcy  laws.    Note,  7  Am.  l^ec.  592. 

Validity  of  insolvency  laws  passed  during  existence  of  national  bank- 
ruptcy act.    Note,  23  Am.  Dec.  358. 

Effect  of  national  bankruptcy  act  on  State  insolvency  law  with  re- 
spect to  who  may  be  adjudged  bankrupt.  Note,  Ann.  Gas.  1913E, 
957. 

The  effect  of  the  passage  of  national  bankmpt  law  is  to  suspend  similar 
State  laws. 

Approved  in  Hickman  v.  Parlin-Orendorf  Co.,  88  Ark.  520,  115  S.  W. 
371,  following  rule;  In  re  Sage,  224  Fed.  539,  holding  receiver  appointed 
in  State  court  could  not  take  property  of  bankrupt  after  filing  of  petition 
in  Federal  court;  United  States  v.  McCuUagh,  221  Fed.  295,  holding  void 
act  of  March  4,  1913,  providing  for  protection  of  migratory  birds;  Roberts 
Cotton  Oil  Co.  V.  Morse  &  Co.,  97  Ark.  520, 135  S.  W.  337,  and  In  re  Weed- 
man  Stave  Co.,  199  Fed.  951,  both  holding  receiver  for  insolvent  appointed 
by  State  court  could  be  required  to  turn  over  assets  to  trustee  in  bank- 
ruptcy; Johnson  v.  Crawford,  154  Fed.*  765,  holding  assignment  under 
State  insolvency  act  could  be  carried  out  until  challenged  in  bankruptcy 
proceedings;  Davis  v.  Bohle,  92  Fed.  326,  holding  under  Bankruptcy  Act 
1898,  §  3,  declaring  it  act  of  bankruptcy  for  debtor  to  make  general  as- 
signment for  benefit  of  creditors  if  proceedings  in -bankruptcy  are  insti- 
tuted within  four  months  an  adjudication^  will  avoid  assignment;  Rock- 
ville  Nat.  Bank  v.  Latham,  88  Conn.  72,  89  Atl.  1117,  holding  State 
probate  court  had  no  jurisdiction  over  voluntary  assignment  of  insolvent 
engaged  chiefly  in  tillage  of  soil;  Staley  v.  Illinois  Cent.  R.  R.-Cc,  268 
111.  379,  L.  R.  A.  1916A,  450,  109  N.  E.  350,  holding  compensation  act  of 
Illinois  did  not  apply  to  railroad  employee  injured  while  engaged  in  inter- 
state commerce;  Harbaugh  v.  Costello,  184  111.  113,  75  Am.  I?t.  Rep.  148, 
56  N.  E.  363,  holding  under  act  of  July  1,  1898,  providing'  that  the  Federal 
bankruptcy  act  shall  be  in  full  force  and  effect  on  its  passage,  the  State 
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volontaiy  assignm^t  law  was  suspended  thereby;  Parmenter  Mfg.  Co.  v. 

Hamilton,  172  Mass.  179,  70  Am.  St.  Rep.  269,  51  N.  E.  530,  holding  United 

States  bankruptcy  act  July  1,  1898,  declaring  it'  shall  be  in  full  force  and 

effect  from  its  passage,  supersedes  all  State  insolvent  laws  from  date  of  its 

passage;  Binder  v.  ^icDonald,  106  Wis.  336,  82  N.  W.  157,  holding  Rev. 

Stats.  Wis.,  §  1694a,  providing  voluntary  assignment  made  within  ten  days  \ 

of  attachment  shall  dissolve  attachment  and  all  property  shall  be  turned 

over  to  assignee  or  receiver  was  not  superseded  by  Federal  bankruptcy 

laws  1898;  Stellwagen  v.  Clum,  218  Fed.  736,  134  C.  C.  A.  408,  arguendo. 

Other  citing  cases  have  held  that  proceedings  under  State  laws  instituted 
while  national  act  was  in  force,  were  absolutely  void  (Globe  Ins.  Co.  v. 
Cleveland  Ins.  Co.,  10  Fed.  Cas.  490;  Van  Nostrand  v.  Carr,  30  Md,  131) ; 
and  in  snch  cases  the  courts  will  grant  motions  dismissing  proceedings  in- the 
State  courts  (In  re  .Reynolds,  9  Bank.  Reg.  52,  54,  55,  57,  5  Am.  Bep.  618, 
619,  Fed.  Cas.  11,723,  8  R.  I.  490,  491) ;  or  will  grant  injunctions  to  restrain 
assignees  under  State  laws  from  interfering  with  the  property  of  the 
assignors.  And  this  is  so  whet\^er  proceedings  have  b^en  instituted  against 
a  debtor  under  the  naTtional  act  or  not  (Griswold  v.  Pratt,  9  Met.  17,  19). 
In  Thomhill  v.  Bank,  1  Woods,  8,  Fed.  Cas.  13,992,  an  act  to  provide  for 
the  liqnidation  of  banks  and  the  forfeiture  of  their  charters  was  held  in 
effect  an  insolvent  law  and  so  suspended  by  the  act  of  Congress.  And  in 
In  re  Independent  Ins.  Co.,  1  Holmes,  104,  Fed.  Cas.  7017,  it  was  even 
held  that,  although  a  corporation  had  been  previously  dissolved  under 
such  a  State  law,  it  was  still  in  existence  for  the  purpose  of  proceeding 
against  it  under  the  national  act.  But  in  Rasch  v.  Creditors,  3  Rob.  (La.) 
409,  it  was  held  that  a  State  law  providing  a  mere  respite  for  a  debtor 
was  not  an  insolvent  law,  inasmuch  as  it  did  not  purport  to  discharge  the  ' 

debt.  Moreover,  where  the  act  of  Congress  by  its  terms  is  not  to  be  opera- 
tive until  a  future  date,  State  laws  are  continued  in  force  until  that  time 
(Martin  v.  Perry,  37  Cal.  210;  Day  v.  Bardwell,  97  Mass.  250) ;  and  pro- 
ceedings commenced  under  a  State  law  during  that  period  may  be  carried 
to  conclusion,  even  after  the  national  act  has  become  operative  (Chamber- 
lin  v.  Perkinis,  51  N.  H.  340).  State  laws,  being  merely  suspended  by  the 
enactment  of  a  national  bankrupt  law,  they  are  ipso  facto  revived  by  its 
repeal  (Butler  V.  Goreley,  146  U.  S.  308,  313,  36  L.  Ed.  984,  986).  ^ 


Contemponury  practical  construction  of  a  Constitution  is  entitled  to  great 
respect 

Approved  in  State  v.  Carter,  174  Ala.  279,  56  South.  979,  applying  rule 
to  provision  of  Constitution  against  one  person  holding  two  offices  at  same 
time;  Board  of  Water  Commrs.  v.  Curtis,  87  Conn.  611,  89  Atl.  190,  apply- 
ing rule  in  determining  that  grant  to  municipal  board  of  right  to  condemn 
property  for  public  use  was  not  a  **law"  within  meaning  of  Constitution; 
State  V.  Taylor,  22  N.  D.  374,  133  N.  W.  1051,  construing  provisions  of 
Constitution  relating  to  establishment  of  additional  State  institutions; 
Biggins  V.  Brown,  20  Okl.  371,  1  Okl.  Cr.  48,  94  Pac.  709,  upholding  State 
conrt's  jurisdiction  over  indictment   for  murder   found   before   Federal 
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court  prior  to  admission  of  State;  State  v.  Lewis,  26  Utah,  124,  72  Pae. 
389,  upholding  Sess.  Laws  1903,  p.  50,  c.  55,  increasing  number  of  judges 
in  third  judicial  district  to  four,  empowering  Governor  to  appoint  one 
judge  and  fixing  term  of  office;  Wheeler's  Appeal,  45  Conn.  315,  giving 
effect  to  statute  regulating  appeals;  Commissioners  of  Franklin  County  v. 
Bunting,  111  Ind.  145,  12  N.  £.  151,  construing  act  relative  to  powers  of 
county  commissioners;  Hovey  v.  State  ex  rel.,  119  Ind.  388,  21 'N.  B.  890, 
act  relative  to  appointive  powers  of  legislature;  Board  of  Commrs.  of 
White  County  v.  Gwin,  136  Ind.  572,  22  K  R.  A,  409,  36  N.  E.  241,  prac- 
tice construing  statute  to  effect  that  circuit  judges  must  hold  court  at 
county  seats,  held  to  govern;  McPherson  v.  Secretary  of  State,  92  Mich. 
383,  31  Am.  St.  Bep.  591,  16  L.  R.  A.  478,  52  N.  W.  471,  asserting  power 
of  legislature  to  divide  State  into  districts ;  Trustees  v.  Mclver,  72  N.  C.  83, 
adopting  legislative  construction  of  act  regulating  election  of  trustees  of 
State  university;  Tillman  v.  Cocke,  9  Baxt.  451,  holding  that  continued 
grants  of  charters  containing  exemptions  from  taxation  fixes  constitutional 
right  of  legislature;  Bridges  v.  Shallcross,  6  W.  Va.  576,  construing  act 
prescribing  duties  of  public  officers;  State  ex  rel.  v.  Harrison,  116  Ind. 
309,  19  N.  E.  150,  holding  that  where  ambiguous  statute  providing  for 
compensation  of  public  officer  has  been  construed  by  legislature  and  ac- 
quiesced in  by  officer,  he  is  bound  thereby;  Rhode  Island  v.  Massachusetts, 
12  Pet.  723,  9  L.  Ed.  1260,  Talcott  v.  Township  of  Pine  Grove,  1  Flipp.  156, 
Fed.  Cas.  13,735,  and  Baca  v.  Perez,  8  N.  M.  196,  42  Pac.  165,  arguendo. 

UnconstltiitlonaUty  of  part  of  a  statute  does  not  necessarily  render  the 
whole  void. 

Approved  in  Barry  v.  Iseman,  14  Rich.  135,  91  Am.  Dec.  263,  and  Gog- 
gans  V.  Turnipseed,  1  S.  C.  82,  98  Am.  Dec.  398,  holding  ''stay  law"  void 
only  so  far  as  it  purported  to  operate  on  previous  contracts  or  judgments ; 
Santo  V.  State,  2  Iowa,  208,  63  Am.  Dec.  506,  construing  statute  providing 
for  State  elections. 

Doctrine  of  stare  decisis  as  applicable  to  decision  -by  divided  court. 
Note,  16  Ann.  Cas.  113. 

In  construing  Constitution,  Intention  of  instrument  prevails,  and  is  col- 
lected from  words,  understood  in  ordinary  sense. 

Approved  in  People  v.  City  Council  of  Denver,  60  Colo.  377,  153  Pac. 
692,  holding  constitutional  prohibition  of  liquor  traffic  applied  to  whole 
State;  Schwartz  v.  People,  46  Colo.  255,  104  Pac.  97,  construing  provisions 
of  Constitution  for  prohibition  legislation;  Mutual  Reserve  Fund  Life  Ins. 
Co.  V.  Fowler,  2  Ga.  App.  542,  59  S.  E.  471,  construing  act  of  1901  amend- 
ing garnishment  laws;  State  v.  Lubee,  93  Me.  421,  45  Atl.  521,  holdinfi^ 
Maine  Stats.  1897,  c.  285,  relating  to  short  lobsters,  is  not  repugnant  bo 
section  9,  article  I,  of  State  Constitution;  State  ex  rel.  Olson  v.  Board  of 
Control,  85  Minn.  167,  88  N.  W.  534,  every  law  presumed  to  be  valid ;  also 
all  doubts  resolved  in  favor  of  the  law  giving  liberal  construction  to  title 
pjrovided  it  be  fairly  suggestive;  Fitzgerald  v.  Cleveland,  88  Ohio  St.  387^ 
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AmL  Gas.  1915B,  106,  103  N.  E.  625,  constraing  together  provisions  of 
Constitntion  relating  to  primary  elections  and  nomination  and  election  of 
municipal  officers;  Ex  parte  Hunnicut,  7  Okl.  Cr.  223,  123  Pac.  183,  holding 
court  not  boond  by  punctuation  in  construing  statute;  Ex  parte  White- 
houM,  3  Okl.  Cr.  103,  110,  104  Pac.  374,  377,  upholding  statute  giving 
County  Superior  Courts  concurrent  criminal  jurisdiction  with  County 
Court;  Henderson  v.  Alexander,  2  Ga.  85,  construing  clause  in  State  judi- 
eiaiy  aet  relative  to  abatement  of  actions;  In  re  0 'Neil's  Will,  91  N.  Y.  520, 
statute  providing  for  subscription  of  testator's  name. at  ''end  of  the  will"; 
Charleston  v.  Oliver,  16  S.  C.  52,  holding  taxes  not  to  be  debt  within  mean- 
ing of  statute  prohibiting  imprisonment  for  debt;  dissenting  opinion  in 
State  V.  Jennings,  81  Mo.  203,  declaring  rule  to  be  applicable  in  construing: 
penal  statute.  « 

The  poBltlye  antliority  of  a  decision  is  coextensive  only  with  the  facts 
upon  which  It  Is  made. 

The  following  cases  affirm  and  follow  this  rule,  refusing  to  be  guided 
by  dicta  in  previous  cases :  Walker  v.  Walker,  17  Ala.  400 ;  Lake  Shore  etc. 
R.  R.  Co.  V.  Wilson,  11  Ind.  App.  493,  38  N.  E.  345 ;  Decoster  v.  Wing, 
76  Me.  455;  Marsh  v.  Putnam,  3  Gray,  554;  Crampton  v.  Valido  Marble 
Co.,  60  Vt.  300,  15  Atl.  158;  Evans  v.  Virgin,  72  Wis.  427,  7  Am.  St.  Rep. 
871,  39  N.  W.  865;  Paine  v.  Jones,  93  Wis.  78,  67  N.  W.  33;  dissenting 
opinion  in  Estate  of  Breitung,  78  Wis.  39,  47  N.  W.  18;  Beverly  v.  Bamitz, 
55  Kan.  473,  49  Am.  St.  Rep.  263,  42  Pac.  727;  Grimes  v.  Bryne,  2  Minn. 
102;  Banks  V.  Quackenbush,  1  N.  Y.  143. 

Approved  in  Littlefield  v.  Gay,  96  Me.  424,  52  Atl.  926,  holding  petition 
in  bankruptcy  under  statutes  of  Maine  is  ineffective  during  pendency  of 
United  Stat€»  bankruptcy  law;  Clarksburg  Elec.  Light  Co.  v.  City  of 
Clarksburg,  47  W.  Va.  746,  35  S.  E.  996,  holding  under  general  statute  law 
of  West  Virginia,  a  -grant  to  railroad  of  privilege  to  operate  conveyances 
for  public  use  is  valid;  Becker  v.  Chester,  115  Wis.  146,  91  N.  W.  107, 
holding  when  realty  is  conveyed  by  will,  with  power  to  convert  it  into  per- 
sonalty and  hold  same  beyond  period  allowed  for  holdinlB:  realty,  it  is  valid 
if  not  fettered  by  some  invalid  trust;  dissenting  opinion  in  Vollmer  v. 
Spencer,  5  Idaho,  570,  51  Pac.  613,  majority  holding  where  action  is  based 
on  two  notes  and  one  of  the  notes  is  secured,  the  motion  to  dissolve  the 
attachment  was  properly  granted;  dissenting  opinion  in  Harrington  v. 
Pier,  105  Wis.  525,  82  N.  W.  359,  majority  holding  where  under  will  realty 
is  directed  to  be  converted  into  personalty  for  void  purposes,  the  realty 
will  pass  to  heirs  as  property  undisposed  of. 

Signature  of  indorser  is  evidence  of  his  promise  that  hill  shall  he  paid, 
and  of  his  having  received,  value  for  It. 

Approved  in  Ross  v.  Jones,  22  Wall.  589,  22  L.  Ed.  734,  and  Duerson  v. 
Alsop,  27  Gratt.  243,  in  entertaining  suits  against  indorsers;  Haily  v.  Fal- 
eoner,  32  Ala.  541,  special  indorsement  expressing  only  one  of  legal  im- 
plications arifling  from  an  indorsement  in  blank,  excludes  all  others. 
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Drawer  of  bill  of  exchange  is  entitled  to  notice  of  its  dialionor,  and  law 
presumes  that  he  haa  stipulated  for  such  notice. 

Approved  in  Indianapolis  v.  B'itzinger,  24  Ind.  App.  72,  56  N.  E.  143, 
holding  under  Bums'  Rev.  Stats.  1894,  §  4416  (Ind.),  relating  to  vacation 
of  plotted  lots  by  county  .commissioners,  and  Act  March  14,  1867,  grant- 
ing city  councils  the  same  power,  city  councils  had  power  to  vacate  an 
unimproved  addition  to  city  on  same  proceedings  required  by  commis- 
sioners; State  V.  Comptoir  Nat.  D'Escompte  de  Paris,  51  La.  Ann.  1280, 
26  South.  94,  holding  under  La.  Act  No.  150  of  1890,  relating  to  licensing 
banks  where  agency  in  New  Orleans  for  foreign  bank  had  never  been 
required  to  pay  license  by  those  in  charge  of  collection,  no  back  licenses 
could  be  collected;  McLain  v.  Marich,  60  Neb.  358,  83  N.  W.  87,  holding 
under  Neb.  Comp.  Stats.  1899,  c.  79,  §  4,  subd.  2,  downing  qualification  of 
voters,  wife  of  person  owning  a  homestead  is  not  owner  of  real  property; 
English  V.  Mitchell  Cattle  Co.,  8  Wyo.  89,  55  Pac.  313,  holding  contract 
to  gather  defendant's  cattle  will  be  implied  from  the  factd  of  the  case; 
McVeigh  v.  Bank,  26  Gratt.  850,  disii^issing  suit  where  such  notice  was 
not  given. 

In  case  of  implied  contract,  law  presumes  parties  have  made  those  stipn- 
lationa  which,  as  fair  and  just  men  they  ought  to  have  made. 

Approved  in  Hughes  v.  Dundee  etc.  Co.,  10  Sawy.  236,  238,  21  Fed.  174, 
175,  Saunders  v.  Saunders,  90  Me.  289,  38  Atl.  173,  Nolan  v.  Swift,  111 
Mich.  61,  69  N.  W.  98,  and  English  v.  Mitchell  Cattle  Co.,  55  Pac.  313, 
all  holding  that  where  valuable  services  are  rendered,  under  circumstances 
not  inconsistent  with  existence  of  contract,  parties  are  presumed  to  have 
stipulated  for  reasonable  compensation ;  Gliddon  v.  McEanstry,  25  Ala.  248, 
holding  that  diligence  in  collecting  fund  out  of  which  person  had  promised 
to  pay  in  writing  certain  amount,  was  implied  term  of  contract;  Lawler 
v.  Murphy,  58  Conn.  310,  8  L.  R.  A.  118,  20  Atl.  458,^  agreement  by  an  in- 
surance association  to  pay,  on  the  death  of  the  insured,  "a  sum  received 
from  a  ^e&th  assessment,"  etc.,  implied  agreement  to  levy  assessment. 

Distinguished  in  Hays  v.  McConnell,  42  Ind.  287,  and  Weir  v.  Weir,  3 
B.  Mon.  648,  39  Am.  Dec.  490,  holding  that  contract  cannot  be  implied  from 
the  fact  that  child  remains  in  service  of  his  parents  after  attaining  his 
majority,  and  refusing  to  allow  recovery  for  services;  Dunphy  v.  Rvan, 
116  U.  S.  497,  29  L.  Ed.  705,  6  Sup.  Ct.  488,  holding  implied  promise  not 
enforceable  where  it  was  within  statute  of  frauds. 

Usage  of  banks  in  extending  time  of  grace  to  three  days,  becomes  part  of 
contract  embodied  in  promissory  note. 

Cited  in  Bank  of  Tennessee  v.  Officer,  3  Bazt.  175,  holding  indorser's 
liability  not  fixed  by  demand  on  drawer  before  the  third  day;  Weems  v. 
Ventress,  14  La.  Ann.  269,  and  Duerson  v.  Alsop,  27  Gratt.  239,  where  the 
rule  is  approved  in  general  discussion. 

What  demands  may  be  discharged  under  state  insolvent  laws.    Note^ 
23  Am.  Dec.  348,  350,  351,  352,  363. 
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Where  Aonresldeiit  creditor  siibmite  bis  claim  in  proceedings  for  discharge 
under  State  law,  he  is  bound  thereby. 

Approved  in  Davidson  v.  Smith,  1  Biss.  348,  Fed.  Cas.  3608,  following 
rule;  Norton  v.  Cook,  9  Conn.  318,  320,  28  Am.  Dec.  344,  345,  McCartyjr. 
Gibson,  5  Gratt.  322,  holding  mere  appearance  in  court,  for  the  purpose 
of  opposing  the  discharge,  has  been  held  insufficient. 

Alignment  for  creditors  wHl  not  convey  debtor's  property  in  foreign 
Juritdiction;  contra  as  to  debtor's  own  deed  of  assignment  for  creditors. 

Approved  in  Charles  Roesch  &  Sons  Co.  v.  Mumford,  230  Fed.  62,  hold- 
ing where  legal  title  o^  debtor's  property  passed  to  assignee  for  creditors, 
creditors  codld  not  thereafter  attach  property;  In  re  Bugbee,  9  Bank.  Reg. 
262,  4  Fed.  Cas.  610,  Blake  v.  Williams,  6  Pick.  306,  17  Am.  Dec.  576. 
Hoyt  V.  Thompson,  5  N.  Y.  349,  350,  353,  and  Beall  v.  Lowndes,  4  S.  C. 
2S3,  assignment,  under  insolvent  laws,  cannot  bar  right  of  nonresident 
creditor  to  attach  debtor's  property  in  foreign  jurisdiction;  assignment 
cannot  dissolve  an  attachment  already  issued;  Boston  Iron  Co.  v.  Boston 
Locomotive  Works,  51  Me.  589,  Da^on  v.  Currier,  40  N.  H.  248,  Dnnlap 
V.  Rogers,  47  N.  H.  287,  93  Am.  Doc.  435,  and  Goodsell  v.  Benson,  13  R.  I. 
246,  247,  250;  Betton  v.  Valentine,  1  Curt.  172,  Fed.  Cas. ^  1370,  Johnson 
V.  Hunt,  23  Wend.  90,  94,  97,  it  cannot  invalidate  bona  fide  transfer  of 
property  to  citizen  of  State  where  it  is  situated;  Booth  v.  Clark,  17  How. 
337, 15  L.  Ed.  170,  declaring  that  appointment  of  receiver  under  creditor's 
bill  in  State  court  did  not  vest  in  receiver  the  debtor's  title  to  claim  against 
foreign  government;  Abraham  v.  Plestoro,  3  Wend.  549,  559,  20  Am.  Dec. 
742,  751,  reversing  Plestoro  v^  Abraham,  1  Paige,  237,*  holding  that  assignee 
under  foreign  commission  was  not  entitled  to  injunction  to  restrain  debtor 
from  receiving  from  custom-house,  property  which  was  on  way  when  com- 
mission issued;  Crapo  v.  Kelly, J.6  Wall.  627,  21  L.  Ed.  437,  to  same  effect; 
Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  629,  43  L.  Ed.  837, 
Robinson  v.  Rapelye,  2  Stewf  101,  May  v.  Breed,  7  Cush.  39,  41,  44,  54 
Am.  Dec.  710,  712,  715,  Frank  v.  Babbitt,  155  Mass.  115,  29  N.  E.  210, 
Weider'v.  Maddox,  66  Tex.  376,  59  Am.  Rep.  620,  1  S.  W.  170,  holding 
where  assignment  in   question   was   purely   voluntary,   that  property   in        / 
foreign  jurisdiction  passed   under  it  as   against  a  creditor  within  that 
jarisdiction. 

Modified  in  Willitts  v.  Waite,  25  N.  Y.  586,  holding  that  receiver  ap- 
pointed under  State  law  could  take  assets  of  insolvent  corporation,  in  an- 
other jurisdiction,  subject  to  claims  of  foreign  attaching  creditors ;  Torrens 
V.  Hammond,  4  Hughes,  599,  600,  10  Fed.  902,  903,  Perry  Mfg.  Co.  v. 
Brown,  2  Wood.  &  M.  463,  465,  467,  471,  Fed.  Cas.  ll,Of!S  holding  that 
where  property  has  actually  passed  to  the  assignee  it  is  not  subject  to 
attachmeint. 

State  laws  can  have  no  effect,  proprlo  vlgore,  npon  process  or  proceedings 
in  the  Federal  courts. 
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Approved  in  Darst  v.  Duncan;  6  Fed.  Gas.  1195,  holding,  in  an  action 
against  sheriff  for  escape  of  prisoner  committed  on  execution  for  debt  from 
Federal  court,  .that  it  was  no  defense  that  prisoner  had  been  discharged 
under  State  law;  Duncan  v.  Klinefelter,  6  Watts,  142,  SO  Am.  D6C.  297, 
denying  power  of  State  court  to  dischai^  person  in  custody  under  Fed- 
eral process. 

Distinguished  in  Beers  v.  Haughton,  9  Pet.  359,  9  L.  Ed.  157,  affirminj^ 
s.  c,  1  McLean,  229,  231,  Fed.  Cas.  1230,  Wood  v.  Funk,  7  Ohio,  197,  hold- 
ing that  where  Federal  courts  have  adopted  rules  in  force  in  State  courts, 
they  will  recognize  discharge  from  imprisonment  under  State  law. 

Discharge  under  insolvent  laws  of  another  State  as  defense.    Note,  4 

Am.  Dec.  74. 
Discharge  under  foreign  bankrupt  law.    Note,  54  Am.  Dec.  716. 
Effect  of  foreign  discharge  in  bankruptcy.    Note,  62  Am.  Dec.  611. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  SLep. 
212,  215. 

Conclusiveness  of  judgment  of  foreign  countiy.    Note,  20  L.  R.  A.  674. 

Discliarge  in  insolvency  under  State  law  cazmot  operate  to  discharge  de1>t 
due  citizen  of  another  State. 

Among  the  citations  of  the  rule  above  stated  the  following  approve  tlie 
general  rule:  In  re  Salmon,  143  Fed.  405,  holding  Rev.  Stats.  Mo.  1899, 
§§  1305,  1306,  relating  to  liquidation  of  insolvent  banks,  is,  in  respect  to 
private  banks,  superseded  by  bankruptcy  act  of  1898;  Old  Town  Bank 
v.  McCormick,  96  Md.  351,  94  Am.  St.  Rep.  579,  53  Atl.  935,  936,  holding 
Maryland  bankruptcy  act  was  not  superseded  by  United  States  bankruptcy 
act  as  to  proceedings  begun  against  a  farmer;  Ryles,  Wilson  &  Co.  v. 
Shelley  Mfg.  Co.,  93  Mo.  App.  181,  holding  demand  created  by  fraud  of 
defendant,  whereby  he  secures  money  of  plaintiff,  is  not  a. debt  within 
meaning  of  attachment  act;  Holshouser  v.  fopi)errCo.,  138  N.  C.  255,  70 
L.  R.  A.  183,  50  S.  E.  653,  New  Jersey  statute  declaring  annual  license 
fee  imposed  on  corporations  shall,  be  preferred  debt  on  insolvency  does 
not  give  such  claim  preference  in  insolvency  proceedings  in  another  State ; 
dissenting  opinion  in  Sams  v.  St.  Louis  etc.  Ry.,  174  Mo.  96,  73  S.  W.  698, 
majority  holding  Rev.  Stats.  1899,  §  2873,  which  provides  for  liability  of 
railroad  corporation  for  negligence  of  servants,  does  not  apply  to  street 
railroads. 

The  earlier  cases  ^ve  the  rule  various  applications.  The  first  group  of 
citations  embraces  those  which  most  nearly  resemble  the  principal  case,  in 
that  in  each  of  them  the  contract  sought  to  be  enforced  was  performable 
in  the  State  where  the  discharge  was  granted.  These  cases  involved  vari- 
ous contracts,  but,  disregarding  the  nature  of  the  contracts,  the  courts 
uniformly  held  that  the  nonresident  creditor's  right  could  not  be  defeated  • 
Denny  v.  Bennett,  128  U.  S.  497,  32  L.  Ed.  494,  9  Sup.  Ct.  137;  Satter- 
thwaite  v.  Ambercrombie,  23  Blatchf.  309,  24  Fed.  544;  Newton  v.  Hager- 
man,  10  Sawy.  462,  463,  22  Fed.  526,  527;  Rancher  v.  Fisk,  33  Me.  316  ■ 
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Felch  V.  Bngbee,  48  Me.  13,  15,  77  Am.  I>6C.  206,  207;  Braynard  v.  Mar- 
shall, 1  Pick.  196,  197;  Phelps  v.  Borland,  103  N.  Y.  410,  57  Am.  Rep.  756, 
9  K.  E.  309 ;  Main  x.  Messner,  17  Or.  79,  20  Pac.  256 ;  Bedell  v.  Scranton, 
54  Vt.  494;  Demeritt  v.  Exchange  Bank,  7  Fed.  Cas.  450;  dissenting  opinion 
in  Scribner  v.  Fisher,  2  Gray,  46.     Actions  on  bills  of  exchange  and  prom- 
issory notes  payable  to  nonresidents  have  frequently  called  for  the  applica- 
tion of  the  rule,  and  the  courts  have  found  no  difficulty  where  the  paper 
was  drawn  in  favor  of  such  persons;  Baldwin  v.  Hale,  1  Wall.  232,  17 
L  Ed.  533  (affirming  Hale  v.  Baldwin,  1  Cliif.  515,  Fed.  Cas.  5913) ;  Bald- 
win V.  Bank  of  Newbury,  1  Wall.  239,  17  L.  Ed.  535;  Byrd  v.  Badger, 

I  McAU.  265,  Fed.  Cas.  2265 ;  Springer  v.  Foster,  2  Story,'  387,  Fed.  Cas. 
13^66;  Rhodes  v.  Borden,  67  Cal.  9,  6  Pac.  851;  Kelley  v.  Drury,  9  Allen, 
29;  Pareira  v.  Keevil,  18  Mo.  188;  Beers  v.  Rhea,  5  Tex.  356,  360,  361. 
Where  the  paper  was  originally  drawn  between  citizens  of  the  State  where 
the  discharge  was  granted,  but  indorsed  to  a  nonresident,  a  more  difficult 
case  was  presented.  Generally,  however,  on  the  principle  that  the  in- 
dorsee's rights,  as  against  the  maker,  are  coextensive  with  those  of  the 
original  payee,  the  courts  have  held  that  a  nonresident  indorsee  cannot  be 
barred  by  a  discharge  in  the  State  where  the  maker  resides;  Stevenson  v. 
Kin^.  2  Cliff.  2,  Fed.  Cas.  13,417 ;  Towne  v.  Smith,  1  Wood.  &  M.  122,  123, 
124,  125,  127,  128,  129,  130,  136,  Fed.  Cas.  14,115;  Anderson  v.  Wheeler, 
25  Conn.  607,  610,  611;  Savoye  v.  Marsh,  10  Met.  595,  43  Am.  Dec.  452; 
Phoenix  Bank  v.  Batcbelder,  151  Mass.  591,  8  L.  B.  A.  646,  24  N.  E.  918; 
Donnell  v.  Lewis  County  Bank,  80  Mo.  172.    In  Brighton  Bank  v.  Merick, 

II  Mich.  414,  4l5,  420,  422,  the  court  was  divided,  so  the  decision  of  the 
lower  court,  declaring  a  nonresident  indorsee  barrel  by  a  discharge  in  the 
State  where  tlie  note  was  made,  was  affirmed.  Nonresident  judgment  cred- 
itors are  also  protected  by  this  rule,  whether  their  judgments  were  obtained 
in  the  State  of  discharge  or  not.  The  mere  pursuit  of  a  claim  in  the  courts 
of  the  State  where  the  debtor  resides  does  not  operate  as  a  waiver  of  the 
creditor's  extraterritorial  immunity  from  the  effect  of  a  discharge.  Such 
has  been  the  ruling  in  every  citing  case  in  which  the  question  has  arisen ; 
Donnelly  v.  Corbett,  7  N.  Y.  503,  504,  505 ;  Soule  v.  Chase,  39  N.  Y.  344, 
35  N.  H.  466,  467,  469 ;  Mtfrphy  v.  Manning,  134  Mass.  489 ;  Evans  v. 
Sprigg,  2  Md.  470;  Potter  v.  Kerr,  1  Md.  Ch.  281;  Poe  v.  Duck,  5  Md.  Q,  7, 
9, 10;  Brook  v.  Brown,  5  Cr.  C.  C.  489,  492,  Fed.  Cas.  1931.  The  dissenting 
opinion  in  Some  v.  Chase,  39  N.  Y.  346,  348,  attempted  to  distinguish  the 
principal  case  on  this  point,  in  arguing  that  a  nonresident  judgment  cred- 
itor could  not,  after  dischai^,  sue  upon  a  judgment  he  had  previously 
recovered  in  the  State* 

Several  cases  have  held  the  rule  inapplicable,  when  th«  contract  sued 
^n  was  one  to  be  performed  in  the  State  of  discharge.  Thus,  where,  at 
the  time  of  discharge,  both  parties  were  resident  in  the  State,  the  subse- 
quent removal  of  the  creditor  to  another  jurisdiction,  or  the  assignment  of 
lus  rights  to  a  nonresident,  did  not  operate  to  remove  the  bar;  Von  Glahn 
V.  Varrenne,  1  Dill.  517,  519,  520,  Fed.  Cas.  16,994 ;  Thomas  v.  Crow,  65 
Cal.  471,  4  Pac.  448!  Pngh  v.  Bussell;  2  Blackf.  400,  401;  Brigham  v.  Hen- 
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der^onv  1  Gush.  432,  433^  48  Am.  Dec.  611;  612;  Stone  v.  Tibbetts,  26  Me. 
112;  Peck  V.  Hibbard,  26  Vt.  704;  62  Am.  Dec.  609.  Similar  cases  are 
those  which  have  held  that  a  creditor  residing  in  the  State  of  discharge 
cannot  proceed  against  property  of  his  debtor  situated  in  another  State; 
Cole  V.  Cunningham,  133  U.  S.  114,  33  L.  Ed.  542,  10  Sup.  Ct.  271;  Bur- 
lock  V.  Taylor,  16  Pick.  341;  Bank  of  Utica  v.  Card,  7  Ohio  (pt.  U),  170. 
And  applying  the  same  principle,  it  was  held  in  Letchford  v^  Convillon, 
20  Fed.  608,  609,  that  an  alien,  living  and  doing  business  in  the  State  of 
discharge,  was  barred  by  such  discharge.  Manning,  J.,  in  Brighton  Bank 
V.  Merick,  11  Mich.  424,  distinguished  the  principal  case  upon  this  point, 
in  arguing  that  indorsement  of  a  note  to  a  nonresident,  even  before  dis- 
charge, was  not  sufficient  to  give  the  indorsee  extraterritorial  rights.  The 
court  being  divided,  the  decision  of  the  lower  court,  according  with  this 
view,  was  affirmed.  The  Louisiana  courts  have  even  gone  to  the  length  of 
deciding  that  as  the  State  law  applied  expressly  to  all  persons  and  all 
contracts,  a  nonresident  indorsee  of  a  note  executed  between  residents  of 
the  State  was  barred;  Northern  Bank  v.  Squires,  8  La.  Ann,  338,  339,  340, 
58  Am.  Dec.  685,  686,  687;  Orr  v.  Lisso,  33  La.  Ann.  479.  And  in  McDon- 
ald V.  Bank,  47  Minn.  68,  69,  28  Am.  St.  Bep.  329,  18  L.  R.  A.  468,  49  N.  W. 
395,  the  court  asserted  that  a  State  law  could  dispose  of  property  within 
the  State  so  as  to  bar  a  nonresident  creditor  on  a  contract  made  within 
the  State. 

It  being,  then,  the  established  rule  that  contracts  performable  in  the 
State  of  discharge  are  not  affected  thereby,  it  follows  copclusively  that  a 
State  insolvent  law  cannot  operate  to  discharge  a  contact  performable 
in  the  foreign  jurisdij^tion  where  the  creditor  resides;  Boyle  v.  Zacharie, 
6  Pet.  348,  8  L.  Ed.  423;  s.  c,  6  Pet.  643,  8  L.  Ed.  580;  Babcock  v.  Weston, 
1  Gall.  169,  Fed.  Cas.  703;  Agnew  v.  Piatt,  15  Pick.  420;  Glenn  v.  Clabaugh, 
65  Md.  69,  3  Atl.  904;  Pinckney  v.  Lanahan,  62  Md.  450;  Lairabee  v.  Tal- 
bott,  5  Gill.  438,  46  Am.  Dec.  642 ;  Esterly  v.  Goodwin,  35  Conn.  284,  287, 
95  Am.  Dec.  238,  240;  Hawley  v.  Hunt,  27  Iowa,  307,  308,  309,  310,  1  Am. 
Rep.  274,  275,  276,  277.  And  in  those  cases  where  a  note  payable  to  a 
nonresident  has  been  held  to  be  a  contract  performable  where  the  creditor 
resides,  the  rule,  has  been  applied ;  Cook  v.  Moffat,  5  How.  307,  308,  310, 
315,  316,  2  L.  Ed.  165,  166,-169;  Frey  v.  Kirk,  4  Gill  &  J.  519,  520,  28  Am. 
Dec.  585,  586.  Likewise  a  discharge  from  imprisonment  in  the  State  where 
the  debtor  is  domiciled  does  not  bar  arrest  beyond  that  State;  Woodhull 
V.  Wagner,  Bald.  298,  301,  Fed.  Cas.  17,975.  Wood  v.  Malin,  10  N.  J.  L. 
210,  gives  the  rule  an  extreme  application  in  holding  that  a  person  arrested 
in  New  Jersey  on  a  contract  made  in  New  York,  where  both  parties  re- 
sided, was  not  entitled  to  release  on  common  bail,  although  he  was  so 
entitled  in  the  latter  State. 

Several  of  the  citing  cases  are  of  a  miscellaneous  nature ;  Ex  parte  Nor- 
wood»  3  Biss.  512,  Fed.  Cas.  10,364,  and  In  re  Republican  Ins.  Co.,  8  Bank. 
Reg.  200,  20  Fed.  Cas.  549,  holding  that  receiver  of  a  foreign  bankrupt 
corporation  may,  in  the  Federal  courts,  prove  debt  against  person  dis- 
ehai^d  in  another  State;  Suydam  v.  Broadnax,  14  Pet.  75;  10  L.  £d.  861, 
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holding  that  statute  barring  actions  against  executors  of  insolvent  estates 
cannot  be  pleaded  in  bar  to  an  action  by  nonresident  in  Federal  court; 
Mississippi  Mills  v.  Ranlett,  19  Fed.  195,  197,  holding  that  State  law  can- 
not, by  declaratory  force  alone,  without  vesting  title  to  debtor's  property 
in  an  assignee,   remove   property   from  reach   of   nonresident   creditor; 
Herachfeld  v.  Drexel,  12  Ga.  586,  and  Varnum  v.  Camp,  13  N.  J.  L.  331, 
25  Am.  Dec.  481,  holding  that  assignment  of  property  under  the  law  of 
assignor's  domicile  cannot  pass  property,  in  another  State  contrary  to  the 
policy  of  that  State;  Flagg  v.  fealdwin,  38  N.  J.  Eq.  224,  48  Am.  Rep.  312, 
refusing  to  enforce  foreign  contract  for  speculation  in  stocks  upon  margins, 
such  contracts  being  prohibited  by  the  law  of  the  State;  State  Tax  on 
For«gn  Held  Bonds,  15  Wall.  326,  21  L.  Ed.  189,  holding  that  State  law 
cannot  require  treasurer  of  corporation  to  withhold  certain  percentage  of 
interest  due  foreign  holders  of  bonds  as  tax  upon  such  bonds;  Baylies  v. 
Houghton,  15  Vt.  632,  where  promissory  note  payable  in  Massachusetts,  to 
citizen  of  that  State,  was  held  not  subject  to  foreign  attachment  under 
Vermont  law;  dissenting  opinion  in  Beers  v.  Haughton,  9  Pet.  364,  365, 
366,  367,  372,  373,  374,  376,  9  L.  Ed.  159,  160,  162,  163,  arguing  thatFeder^ 
court  cannot,  by  adopting  rules  of  State  court  regarding  mesne  process, 
pve  effect  to  discharge  from  imprisonment  as  against  nonresident  creditor; 
dissenting  opinion  in  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  545, 
27  L.  Ed.  1027,  3  Sup.  Ct.  375,  majority  holding  corporation  to  be  subject 
to  laws  of  the  place  where  it  was  created,  and  that  persons  dealing  with 
it  elsewhere  do  so  with  reference  to  those  laws  affecting  its  powers  and 
obligations;  dissenting  opinion  in  Scribner  v.  Fisher,  2  Gray,  46,  majority 
holding  discharge  bars  nonresident  creditor,  if  the  contract  by  its  terms  is 
to  be  performed  in  State  of  discharge;  dissenting  opinion  in  Moore  v. 
Wayne  Circuit  Judge,  55  Mich.  92,  93,  20  N.  W.  806,  majority  holding  that 
a  judgment  by  default  against  a  nonresident  defendant  entitles  the  plaintiff 
to  proceed  against  garnishees,  although  notice  was  served  on  the  principal 
defendant  outside  of  the  jurisdiction  of  the  court;  Wilson  v.  Finley,  32 
Ala.  342,  344,  Hempstead  v.  Reed,  6  Conn.  492,  Vanbuskirk  v.  Hartford 
Fire  Ins.  Co.,  14  Conn.  592,  Lehner  v.  Herr,  1  Duv.  (Ky.)  362,  Elton  v.  \ 

O'Connor,  6  N.  D.  19,  38  L.  R.  A.  526,  68  N.  W.  90,  Corrie's  Case,  2  Bland, 
497,  Hall  V.  Williams,  6  Pick.  243,  17  Am.  Dec.  864,  arguendo. 

Distinguished  in  dissenting  opinion  in  Bergner  &  Engel  Brewing  Co.  v. 

Drefos,  172  Mass.  163,  51  N.  E.  534,  majority  holding  foreign  corporation 

which  had  procT^ed  license  for  sale  of  goods,  and  which  had  appointed 

a  person  on  whom  process  might  be  served,  is  not  under  State  insolvency 

lav,  so  that  discharge  in  insolvency  is  bar  to  action  for  goods;  Schroeder's 

Syndics  v.  Nicholson,  2  La.  354,  holding  that  cession  of  property  under 

State  law,  accepted  by  creditor,  cannot  be  affected  by  judgment  against 

debtor  obtained  later  in  Federal  courts  by  foreign  creditor;  Brown  v. 

Smart,  145  U.  S.  457,  86  L.  Ed.  775,  12  Sup.  Ct.  959,  sustaining  power  of 

State  to  provide  that  conveyance  containing  preferences  should  be  cause 

for  decree  in  insolvencyi  and  holding  such  law  to  be  binding  as  against 
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preferred  creditors  who  are  citizens  of  other  States;  Marsh  ▼.  Putnam,  3 
Gray,  556,  567,  558,  559,  560,  561,  562,  564,  565,  Crampton  v.  Valido  Marble 
Co.,  60  Vt.  298,  299,  1  L.  R.  A.  123,  15  Atl.  157,  Betts  v.  Bagley,  12  Pick. 
579,  where  the  parties  were  citizens  of  the  State  of  discharge,  the  creditor 
is  barred  from  suing  on  a  contract  perforinable  in  another  State;  Very  v. 
McHenry,  29  Me.  215,  holding  that  if  State  insolvent  law  cannot  operate 
to  discharge  contract  to  be  executed  elsewhere,  e  converso  it  can  discharge 
contract  performable  in  State,  irrespective  of  residence  of  creditor. 

Power  to  regulate  weights  and  measures.    Note,  70  Aol  Dec.  154. 

Miscellaneous.  Cited  in  Flint  River  etc.  Co.  v.  Foster,  5  Ga.  205,  48 
Am.  Dec.  257,  Beall  v.  Beall,  8  Ga.  218,  and  Bank  of  St.  Marys  v.  State, 
12  Ga.  498,  as  instance  where  court  exercised  its  power  to  determine  con- 
stitutionality of  State  law;  Saunders  v.  Taylor,  7  Mart.  (N.  S.)  15,  as 
instance  where  Supreme  Court  affirmed  judgment  of  Circuit  Court  without 
awarding  damages  for  delay  caused  by  appeal ;  Cherokee  Nation  v.  Georgia, 
5  Pet.  47,  8  L.  Ed.  41,  to  point  that  by  Revolution  powers  and  duties  of 
parliament  devolved  upon  the  respective  States;  Lane  v.  Townsend,  1  Ware, 
290,  Fed.  Cas.  8054,  and  Nicolls  y.  Rodgers,  2  Paine,  440,  Fed.  Cas.  10,260, 
to  point  that  Federal  courts  will  adopt  practice  of  State  courts  under  cer- 
tain circumstances;  Ex  parte  Hull,  12  Fed.  Cas.  856,  as  distingpiishing  be- 
tween bankrupt  and  insolvent  laws ;  Lick  v.  Faulkner,  25  Cal.  421,  to  point 
that  where  selection  of  means  is  discretionary  with  Congress,  it  is  to  be 
sole  judge  as  to  their  necessity;  State  ex  rel.  v.  Dews,  Charlt.  429,  to  point 
that  public  corporations  are  subject  to  legislative  contrel;  Governor  v. 
Daniel,  Charlt.  451,  to  point  that  where  verdict  only  found  debt  mentioned 
in  bond;  execution  for  principal  and  interest  from  date  of  bond  is  void; 
Maxey  v.  Loyal,  38  Ga.  534,  quoting  Johnson,  J.,  to  effect  that  it  is  * '  duty 
of  society  to  enforce  the  rights  of  humanity,"  in  sustaining  homestead 
exemption  laws  as  provision  ior  debtor's  family;  Richmond  etc.  R.  R.  Co. 
v.  Richmond,  26  Gratt.  99,  to  point  that  State  legislatures  are  vested  with 
certain  police  powers  which  may  be  es^ercised  to  any  extent  compatible 
with  the  Constitution;  dissenting  opinion  in  Legal  Tender  Cases,  12  Wall. 
618,  679,  20  L.  Ed.  334,  353,  to  point  that  Congress  cannot  make  anything 
but  gold  and  silver  coin  legal  tender;  dissenting  opinion  in  Rose  v.  Buck- 
land,  17  111.  320,  to  point  that  Congress  cannot  interfere  with  power  of 
States  to  regulate  descents.  Cited  erroneously  in  Ex  parte  Crane,  5  Pet. 
206,  8  L.  Ed.  98. 

12  Wheat.  369,  6  L.  Ed.  660,  SHAW  ▼.  S0BBIN8. 

DlBcliarge  under  State  InsolYent  law  cannot  defeat  tights  of  creditor  who 
Is  citizen  of  another  State.  ^ 

Cited  in  Woodhull  v.  Wagner,  1  Bald.  300,  301,  Fed.  Cas.  17,975,  holding 
discharge  from  imprisonment  in  one  State  does  not  protect  debtor  from 
arrest  in  another  State  at  instance  of  citizen  of  latter;  Hempstead  v. 
Reed,  6  Conn.  490,  but  holding  that  discharge  good  as  between  citizens  of 
State  of  discharge  is  pleadable  in  bar  to  action  elsewhere;  Frey  v.  Kirk, 
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4  Oill  &  J.  519,  23  Am.  Dec.  585,  ruling  similarly  in  action  upon  note  pay- 
sbl^  to  nonresident;  also  in  Savoye  v.  Marsh;  10  Met.  595,  43  Am.  Dec. 
452,  in  a.etion  upon  note  drawn  and  payable  to  maker  in  State  of  disch-argc, 
hut  indorsed  to  person  in  another  State;  Whitney  v.  Whiting,  35  N.  H. 
ifiSj  Holding  such  discharge  not  a  bar  to  action  on  judgment  rendered  in 
favor*  of  nonresident  creditor.  Beers  v.  Haughton,  1  McLean,  229,  Fed. 
Cas-  1230,  declaring  that  State  laws  can  have  no  effect,  proprio  vigore, 
upon  ^Federal  process;  Van  Hook  v.  Whitlock,  26  Wend.  53,  37  Am.  Dec. 
249,  <liss€nting  opinion  in  Beers  v.  Haughton,  9  Pet.  373,  374,  376,  9  L.  Ed. 
16%  BX3,  arguendo. 

Distinguished  in  Marsh  v.  Putnam,  3  Gray,  560,  holding  discharge  under 

State    law  binding  as  to  citizens  of  that  State,  although   contract  per- 

ioTuiable  elsewhere;*  dissenting  opinion  in  Soule  v.  Chase,  39  N.  Y.  348, 

tnaioTity  holding  that  nonresident  creditor  did  not  waiver  extraterritorial 

imnumity  from  effect  of  State  law  by  suing  debtor  in  State  of  discharge. 

12  Wheat  S70-383,  6  L.  Ed.  660,  MASON  ▼.  HAILE. 

Bight  to  imprUon  t^  debt  is  not  part  of  obligation,  bat  of  remedy;  going 
at  large  under  discharge  from  imprisonment  by  special  act  of  legislature,  ^oes 
not  constitnte  breach  of  bail  bond. 

Approved  in  State  Sav.  Bank  v.  Matthews,  123  Mich.  59,  81  N.  W. 
919,  holding  Pub.  Acts  1899  (Mich.),  No.  200,  providing  that  foreclosure 
decree  shall  not  direct  sale  until  after  six  months  from  filing  bill,  instead 
of  one  year,  and  giving  right  of  redemption  for  six  months,  does  not  pre- 
clude its  application  to  mortgage  executed  prior  to  its  enactment;  Beers 
V.  Hanghton,  9  Pet.  359,  9  L.  Ed.  157,  holding  bail  entitled  to  exoneretur 
upon  dischai^e  of  debtor;  Tennessee  v.  Sneed,  96  U.  S.  74,  24  L.  Ed.  612, 
asserting  right  of  legislature  to  give  retrospective  operation  to  statute 
limiting  remedies  of  person  paying  illegal  taxes;  Penniman's  Case,  103 
U.  S.  717,  26  L.  Ed.  605,  affirming  s.  c,  11  R.  I.  340,  341,  343,  344,  346,  350, 
holding  statute  abolishing  imprisonment  for  debt,  does  not  impair  obliga- 
tion of  contracts  previously  entered  into;  Woodfin  v.  Hopper,  4  Humph. 
21,  to  same  effect;  Antoni  v.  Greonhow,  107  U.  S.  775,  27  K  Ed.  471,  2  Sup. 
€t.  96,  asserting  power  of  legislature  to  require  person  tendering  interest 
coupons  on  municipS.1  bonds  in  payment  of  taxes,  to  pay  in  coin,  under 
protest,  if  collector  disputes  validity  of  bonds;  In  re  Reynolds,  9  Bank.' 
Reg.  57,  5  AnL  Bep.  620,  Fed.  Cas.  11,723,  8  R.  I.  493,  enactment  of 
national  bankrupt  law  did  not  suspend  law  providing  merely  for  dischargo 
from  imprisonment;  In  re  Kirkland,  14  Fed.  Cas.  678,  giving  retroactive 
effect  to  chan£:e  in  rules  relating  to  pursuit  of  remedy  on  maritime  liens; 
Campbell  v.  IrOn-Silver  Min.  Co.,  83  Fed.  646,  55  U.  S.  App.  154,  uphold- 
ing act  reducing  number  of  new  trials  allowable  in  ejectment  suits;  Ex 
parte  Pollard,  40  Ala.  88,  and  Famsworth  v.  Vance,  2  Cold.  120,  holding 
valid,  a  ''stay  law"  postponing  rendition  of  judgments  in  certain  cases; 
Newton  v.  Tibbatts,  7  Ark.  153,  holding  where  legislature  abolished  im- 
prisonment for  debt  after  bail  bond  was  executed,  failure  of  bail  to  sur- 
render principal  did  not  render  him  liable  for  debt;  Taylor  v.  Keeler, 
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30  Conn.  327,  holding  statute  authorizing  judge  to  aHow  costs  in  certain 
cases  appli«4  ^^  actions  pending;  Cook  v.  Gray,  2  Houst.  470,  81  Am.  Dec. 
188,  holding  obligation  of  bail  bond  not  impaired  by  repeal  of  statute,  pro- 
viding that  ca.  ^a.  should  not  issue  on  judgments  reeorered  by  non- 
residents; Wilder  v.  Lumpkin,  4  (ja.  220,  holding  act  declaring  it  to  be 
unnecessary  to  make  sureties  on  appeal  and  injunction  bonds  parties  to 
writs  of  error,  applicable  to  cashes  pending;  Searcy  v.  Stubbs,  12  Ga.  439, 
giving  similar  effect  to  statute  providing  that  suit  shall  not  abate  uxK>n 
death  of  party;  Cutts  v.  Hardee,  38  Ga.  366,  asserting  power  of  legislature 
to'  pass  retroactive  law  changing  rules  of  evidence  in  proceedings  against 
insolvents;  Hardeman  v.  Downer,  39  Ga.  427,  429,  and  Hill  v.  Kessler, 
63  N.  C.  446,  sustaining  validity  of  homestead  exemption  laws;  Bonner 
v.  Martin,  40  Ga.  504,  giving  retroactive  effect  to  statute  creating  new 
equitable  defenses  to  actions  on  promissory  notes;  Newkirk  v.  Chapron, 
17  111.  348,  and  Scott  v.  Smart,  1  Mich.  306,  holding  delay  caused  by 
change  of  jurisdiction  from  one  court  to  another  does  not  impair  obliga- 
tion of  contracts ;  Pugh  ^.  Bussell,  2  Blackf .  398,  holding  where  debtor 
has  been  dischai^ed  from  imprisonment,  execution  upon  judgment  re- 
covered can  be  levied  only  against  property;  Ma3mes  v.  Moore,  16  Ind. 
123,  upholding  act  providing  new  remedy  for  enforcement  of  mortgage; 
McCormick  v.  Rusch,  15  Iowa,  136,  83  Am.  Dec.  408,  ^ct  providing  for 
continuance  of  suits  against  persons  in  military  service  of  United  States; 
Beverly  v.  Bamitz,  55  Kan.  469,  49  Am.  St.  Bep.  260,  31  L.  R.  A.  75,  42 
Pae.  726,  law  regulating  redemption  of  property  is  applicable  to  mortgages 
previously  executed;  Rousseau  v.  New  Orleans,  35  La.  Ann.  559,  holding 
act  prohibiting  levy  of  fi.  fa.  against  city,  in  suit  upon  bonds,  did  not 
impair  obligation  of  bonds;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  47, 
and  Brown  v.  Dillahunty,  4  Smedes  &  M.  725,  43  Am.  Dec.  502,  holding 
recognizance  of  special  bail  rendered  inoperative  by  act  abolishing  im- 
prisonment for  debt;  Rockwell  v.  Hubbell,  2  Doug.  (Mich.)  203,  45  Am. 
Dec.  250,  and  Morse  v.  Goold,  11  N.  Y.  288,  62  Am.  Dec.  107,  holding  law 
exempting  property  from  execution  applicable  to  contracts  previously 
made;  so  also  in  Stephenson  v.  Osbom,  41  Miss.  129,  90  Am.  Dec.  366, 
giving  same  effect  to  statute  varying  existing  exemption  laws;  Simpson 
V.  Savings  Bank,  56  N.  H.  470,  22  Am.  Rep.  494,  holding  valid,  an  act 
authorizing  reduction  of  deposit  accounts  in  insolvent  banks,  so  ffs  to 
divide  losses  equitably  among  depositors;  Rader  v.  Southeasterly  Road 
Dist.,  36  N.  J.  L.  277,  asserting  power  of  legislature  to  provide  that  costs 
shall  not  be  recoverable  in  certain  actions;  Conkey  v.  Hart,  14  N.  Y.  30, 
giving  retroactive  effect  to  statute  abolishing  distress  for  rent;  Ward  v. 
Funk,  7  Ohio,  197,  declaring  that  discharge  from  imprisonment  under 
State  law  discharges  from  imprisonment  on  process  of  Federal  Circuit 
Court;  Templeton  v.  Kraner,  24  Ohio  St.  563,  asserting  validity  of  act 
providing  new  remedy  for  breach  of  covenant  of  warranty;  Pennsylvania 
Co.  V.  McCann,  54  Ohio  St.  18,  56  Am.  St.  Rep.  697,  31  L.  R.  A.  652,  42 
N.  E.  769,  law  providing  rules  of  evidence  in  actions  for  negligence;  applies 
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to  actions  pending;  Gray  v.  Monongahela  etc.  Co.,  2  Watts  &  S.  160,  37 
AoL  Dec  602,  holding  act  giving  new  privileges  to  ^corporation  did  not 
impair  vested  rights  of  stockholders,  although  by  extending  liabilities  of 
eorporation,  stockholders  were  incidentally  affected;  In  re  Nichols,  8  R.  I. 
55,  holding  valid,  a  special  act  of  legislature  discharging  tort  debtor  from 
impiisonment;  Moore  v.  Holland,  16  S.  C.  24,  30,  holding  act  abolishing 
jadgment  liens  applicable  to  judgments  in  actions  pending;  Moore  v.  Litch- 
ford,  35  Tex.  215,  218,  14  Am.  Rep.  368,  370,  giving  same  effect  to  act 
declaring  that  judgments  shall  constitute  liens  on  property;  Warsham  v. 
Stevens,  66  Tex.  91,  17  S.  W.  404,  holding  act  prohibiting  attorneys  from 
confessing  judgment  against  clients,  did  not  impair  contract  providing  for 
such  confession;  dissenting  opinion  in  Aycock  v.  Martin,  37  Ga.  179,  ma- 
jority holding  ''stay  law''  unconstitutional;  dissenting  opinion  in  Scobcy 
V.  Gibson,  17  Ind.  578,  majority  holding  law  providing  for  redemption  of 
property  sold  on  execution,  void  as  to  sales  made  previously;  dissenting 
opinion  in  Watkins  v.  Glenn,  55  Kan.  438,  40  Pac.  321,  majority  holding 
law  regulating  redemption  of  mortgage  inoperative  as  to  mortgagets  pre- 
viously executed;  Woodhull  v.  Wagner,  1  Bald.  298,  301,  Fed.  Cas.  17,975; 
Towne  v.  Smith,  1  Wood.  &  M.  121,  130,  Fed.  Cas.  14,115 ;  Ex  parte  Hull, 
12  Fed.  Cas.  853;  Fisher  v.  Slayton,  3  Harr.  278;  Judd  v.  Porter,  7  Me. 
340;  Metropolitan  Bank  ▼.  Van  Dyck,  27  N.  Y.  458;  Langdon  v.  Strong, 
2  Vt*  257,  arguendo.  .  \ 

Distinguished  in  Van  Hoffman  v.  City  of  Quincy,  4  Wall.  553,  554,  18 
L  £cL  409v  410,  Commissioners  etc.  of  Limestone  County  v.  Rather,  48 
Ala.  447,  and  Commissioners  of  Columbia  County  v.  King,  13  Fla.  476, 
holding  right  to  tax  for  purpose  of  redeeming  bonds  cannot  be  withdrawn  or 
restricted  so  as  to  impair  rights  of  holders;  Lyman  v.  Mower,  2  Vt.  519, 
holding  bond  to  remain  true  prisoner  is  for  benefit  of  creditor,  and  surety 
cannot  be  released  by  discharge  of  debtor  from  imprisonment;  dissenting 
opinion  in' In  re  Penniman,  11  R.  I.  357,  arguing  that  debtor  who  is  fraud- 
ulently conceaUng  property  should  not  be  allowed  benefit  of  discharge 
from  imprisonmtfit. 

Constitutionality  of  exemption  statutes  relating  to  personal  property. 

Note,  46  Am.  Dec.  251. 
Exemption  laws  as  retrospective.    Note,  10  Am.  Doc.  188. 
Definiteness  l)f  question  to  be  certified.    Note,  31  L.  R.  A.  395« 

Miscellaneous.  Cited  in  Edwards  v.  Kearzey,  96  U.  S.  603,  24  L.  Ed. 
797,  citing  dissenting  opinion  in  principSl  case  to  point  that  remedy  cannot 
be  altered  so  as  to  impair  obligation;  Pritchard  v.  Norton,  106  U.  S.  133, 
27Ii.  Ed.  107,  1  Sup.  Ct.  109,  but  not  in  point;  dissenting  opinion  in  Mc- 
Elvain  v.  Mudd,  44  Ala.  76,  to  point  that  State  cannot  impair  obligation 
by  withdrawing  all  remedy;,  Micou  v.  Tallassee  Bridge  Co.,  47  Ala.  656, 
and  Howard  v.  Jones,  50  Ala.  69,  to  point  that  law  in  force  at  time  con- 
tract is  made,  enters  into  and  becomes  part  of  it;  Smith  v.  Judge  Twelfth 


12  Wheat.  383-408        NOTES  ON  U.  S.  REPORTS.  438 

Dist.,  17  Cal.  562,  but  apparently  erroneous ;  Whitney  v.  Whiting,  35  N.  H. 
463,  to  point  that  dischai^e  of  contract  in  State  where  it  is  made  is  bind- 
ing everywhere,  irrespective  of  domicile  of  parties. 

12  Wheat.  38S-408,  6  L.  Ed.  064,  COLUMBIAN  INS.  CO  Y.  CATLBTT. 

Plaintiff's  joinder  in  demurrer,  without  defendant's  having  distinctly  ad- 
mitted, upon  record,  every  fact  which  evidence  conduced  to  prove. 

Cited  in  Doe  d.  Wilkins  v.  Rue,  4  Blackf.  265,  29  Am.  Dec.  371,  where 
facts  admitted  showed  execution  sale  to  have  been  made  in  good  faith 
and  judgment  was  given  for  defendant  in  ejectment;  Booth  v.  Cotton,  13 
Tex.  362,  sustaining  lower  court  in  refusing  to  submit  cause  to  jury,  after 
demurrer  to  evidence;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins. 
Co.,  228  U.  S.  414,  Ann.  Gas.  1914D,  1029,  57  L.  Ed.  900,  33  Sup.  Ct.  523, 
majority  holding  court  could  not  on  demurrer  to  evidence  set  aside  verdict 
and  render  judgment  on  evidence  without  new  trial. 

Distinguished  in  Slocum  v.  New  York  life  Ins.  Co.,  228  U.  S.  390, 
Ann.  Gas.  1914D,  1029,  57  L.  Ed.  891,  33  Sup.  Ct.  523,  holding  common- 
law  rules  relating  to  demurrers  to  evidence  and  nonsuit  did  not  warrant 
Federal  court  in  setting  aside  verdict  and  rendering  judgment  on  evidence 
without  new  trial. 

DeUtr  to  accomplidi  objects  of  voyage,  by  selling  cargo  reasonably,  and 
according  to  known  course  of  trade.  Is  not  deviation. 

Approved  in  The  Citta  Di  Messina,  169  Fed.  476,  holding  delay  to  await 
cargo  did  not  amount  to  deviation;  Hostetter  ▼.  Park,  137  U.  S.  40,  34 
L.  Ed.  572,  li  Sup.  Ct.  4,  and  Hostetter  v.  Gray,  11  Fed.  181,  holding  it 
not  deviation  for  vessel  to  touch  and  stay  at  port  out  of  its  course,  if 
such  departure  is  within  established  usage  of  trade;  Constable  v.  National 
Steamship  Co.,  154  U.  S.  66,  S8  K  Ed.  911,  14  Sup.  Ct.  1068,  ruling  similarly 
where  vessel  in  case  of  emergency  docked  at  other  than  her  accustomed 
pier;  The  Giulio,  34  Fed.  911,  holding  owner  of  vessel  not  liable  to  in* 
demnify  charterer  for  loss  caused  by  putting  into  port  on  aeoouqt  of 
stress  of  weather;  Walsh  v.  Homer,  10  Mo.  16,  45  Am.  Dec.  349,  holding 
it  not  deviation  to  stop  and  aid  vessel  in  distress;  Arnold  v.  Insurance 
Co.,  78  N.  Y.  17,  19,  holding  underwriter  not  discharged  by  reason  of 
protracted  delay  for  purpose  of  selling  cargo;  Mutual  Benefit  etc.  Co.  v. 
Ruse,  8  Ga.  540,  construing  term  usage  of  trade;  Natchez  Ins.  Co.  v. 
Stanton,  2  Smedes  &  M.  377,  41  Am.  Dec.  597,  arguendo. 

Distinguished  in  Burgess  v.  Insurance  Co.,  126  Mass.  81,  30  Am.  Bep. 
659,  holding  rule  inapplicable  in  absence  of  proof  of  usage  of  trade. 

Detention  for  reasonable  time  for  purpose  of  adventure  insured  as  a 
deviation.    Note,  9  E.  B.  0.  401. 

Construing  general  terms  in  policy  to  include  acts  and  events  incidental 
to  adventure.    Note,  14  E.  B.  0.  45. 

Insurance  of  shifting  or  successive  cargoes.    Note,  IS  £•  B.  0.  607. 
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Wl&eie  policy  proyides  for  payment  in  case  of  loss  in  sixty  days  after  loss^ 
failure  to  adjust  loss  after  proof  offered  is  waiver. 

Approved  in  Continental  Ins,  Co.  v.  Wickham,  110  Ga.  135,  35  S.  E.  289, 
holding  refusal  to  pay  anything  upon  insurance  policy,  if  made  by  au- 
thorized agent,  is  waiver  of  clause  that  insurance  shall  not  become  payable 
until  sixty  days  after  notice  and  proof  of  loss;  Norwich  etc.  Co.  v.  Western 
Ins.  Co.,  6  Blatchf.  250,  Fed.  Cas.  10,363,  (reprinted  in  34  Conn.  671>, 
ruling  similarly  where  company  denied  liability  after  notice  of  loss;  Cobb 
V.  Insuranc^Co.,  11  Kan.  99,  where  clause  provided  for  payment  within 
sixty  days  of  notice  and  proof,  and  denial  of  liability  was  held  to  waive 
proof. 

Tlioagb  policy  requires  sixty  days'  notice  of  abandonment,  letter  contain- 
ing  notice  may  operate  as  abandonment  at  end  of  sixty  days. 

Approved  in  Canada  Sugar  Refining  Co.  v.  Insurance  Co.,  175  U.  S. 
618,  44  L.  Ed.  296,  20  Sup.  Ct.  242,  holding  recovery  of  insurance  on 
profits  of  cargo  under  policy  insuring  against  total  loss  will  not  be  pre- 
vented where  cargo  was  abandoned  as  total  loss  although  other  insurers 
subsequently  saved  part  of  cargo;  Lovering  v.  Insurance  Co.,  12  Pick.  361, 
holding  that  premature  offer  to  abandon  in  case  of  detention,  if  unrevoked, 
may  operate  as  abandonment  at  end  of  period  contemplated  by  policy; 
Macy  V.  Whaling  Ins.  Co.,  9  Met.  359,  arguendo. 

If  sale  of  perisliable  cargo  becomes  necessary,  in  consequence  of  peril  of 
sea  befisre  arrival  at  destination,  it  is  constructive  total  loss. 

Cited  in  Rossiter  v.  Chester,  1  Doug.  (Mich.)  176,  holding  ^to  rata 
freight  to  be  due  where  ship  is  unavoidably  forced  into  port  short  of 
destination  and  is  unable  to  proceed,  and  goods  are  accepted  by  owner. 

Where  specific  sum  is  insnred^on  cargo  for  round  voyage,  whole  sum  is  at 
risk,  though  part  of  outward  cargo  had  been  landed. 

Cited  in  Hugg  v.  Augusta  Ins.  Co.,  7  How.  610,  12  L,  Ed.  840,  holding 
that  company,  in  case  of  loss  on  return  cargo,  is  not  entitled  to  deduct 
amount  of  freight  earned;  American  Ins.  Co.  v.  Griswold,  14  Wend.  468, 
472,  479,  488,  506,  where  facts  were  similar  to  those  in  principal  case; 
Weston  V.  Minot,  3  Wood.  &  M.  443,,  Fed.  Cas.  17,453,  arguejido. 

Freij^t  is  charge  upon  cargo,  against  which  underwriters  do  not  undertake 
to  indemnify  owner  of  cargo. 

Approved  in  Shultz  v.  Insurance  Co.,  1  B.  Mon.  339,  holding  insurer 
not  liable  for  extra  freight  incurred  by  transshipment  in  case  of  disaster 
insured  against;  Daniels  v.  Insurance  Co.,  24  N.  Y.  457,  458,  under  facts 
similar  to  those  in  principal  case. 

Miscellaneous.  Cited  in  Lindley  v.  Kelley,  42  Ind.  300,  to  point  that 
there  cannot  be  bill  of  exceptions  where  there  is  demurrer  to  evidence; 
SeliTiltz  Y.  Insurance  Co.,  14  Fla.  117,  and  American  Ins.  Co.  v.  Bryan,  26 
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Wend.  B82,  37  Am.  Dec.  288,  to  point  that  after  proof  of  loss  all  presump- 
tions are  with  insured;  Dfeming  v.  Merchants'  etc.  Co.,  90  Tenn.  343,  IS 
L.  R.  A.  529,  17  S.  W.  97,  as  authority  for  holding  that  in  policy  of  insur- 
ance actual  date  controls. 

12  Wheat.  408-419,  6  L.  Ed.  674,  GENERAL  INTEBEST  INS.  CO.  ▼.  BUOGLES. 

Insurance  effected  by  agent  vested  with  authority  to  ohtaln  insurance,  is 
vitiated  by  suppression  of  material  fact,  thougb  principal  be  in^pcent. 

Distinguished  in  Augusta  etc.  Co.  v.  Abbott,  12  Md.-  374,  where  repre- 
sentation in  question  was  stated  to  have  been  made  upon  information. 

Necessity  of   communicating  to   insured   all   matters   affecting  risk. 
/Note,  1^  E.  B.  0.  531. 

Master  of  vessel  is  agent  of  owner  in  sncb  matters  as  are  connected  with 
and  incident  to  such  employment. 

Cited  in  The  Flash,  Abb.  Adm.  71,  Fed.  Cas.  4857,  holding  vessel  bound 
to  shipper  for  performance  of  Contract  of  affreightment  made  with  master. 

An  agent  cannot  bind  his  principal  except  in  matters  coming  witbtn  tbe 
scope  of  bis  autbority. 

Cited  in  Morton  v.  Day,  6  La.  Ann.  763,  denying  liability  of  owner  for 
goods  purchased  by  captain  on  orders  of  merchants,  with  view  Ho  procuring 
freight;  The  Dolphin,  1  Flipp.  583,  Fed.  Cas.  3973,  declaring  that  master 
cannot  effect  insurance  upon  vessel  without  authority. 

Marine  insurance,  effected  by  owner,  in  good  faith,  after  loss,  is  not  viti- 
ated by  fact  that  master  concealed  fact  of  loss  from  owner. 

Approved  in  El  Dia  Ins.  Co.  v._  Sinclair,  228  Fed.  841,  upholding  insur- 
ance contract  dated  before  loss  but  issued  after,  when  issued  and  received 
in  good  faith;  Clement  v.  Insurance  Co.,  6  Blatchf.  485,  Fed.  Cas.  2881, 
ruling  similarly  as  to  insurance  effected  by  principal  while  purchasing 
agent  had  knpwledge  of  loss;  Folsom  v.  Insurance  Co.,  8  Blatchf.  175, 
Fed.  Cas.  4902,  holding  policy  not  vitiated  because  of  failure  of  master 
to  notify  owner  of  loss  by  telegraph;  Security  etc.  Co.  v.  Kentucky  etc. 
Co.,  7  Bush  (Ky.),  86,  3  Am.  Rep.  302,  enforcing  contract  of  reinsurance, 
executed  after  loss  of  property  unknown  to  insured  company;  Hallock  v. 
Insurance  Co.,  26  N.  J.  L.  275,  284,  holding  company  bound  where  loss 
of  vessel  occurred  after  application  for  insurance  and  before  delivery  of 
policy. 

Distinguished  in  Rogers  v.  Equitable  etc.  Assn.,  103  Iowa,  340,  72  N.  W. 
539,  holding  accident  insurance  company  not  liable  where  accident  occurred 
between  time  of  application  and  issuance  of  policy. 

After  loss  or  abandonment,  master  becomes  agent  of  onderwritezs  and  ia 
responsible  to  them  for  management  of  property  saved. 

Cited  in  Levering  v.  Insurance  Co.,  12  Pick.  366,  holding  delivery  of 
vessel  to  agent  appointed  by  master  not  to  be  waiver  of  abandonment. 
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12  Wbeat.  419^60,  6  L.  ISd.  678,  BBO^fVK  v.  STATE  OF  MABYIiAlO). 

Statntoi  are  presumed  eofistittttional,  and  tbe  bnrden  of  proof  Is  upon  tlie 
party  questioning  tbem. 

Approved  in  Austin  v.  State,  101  Tenn.  572,  70  Am.  St.  Rep.  708,  48 
S.  W.  308,  holding  Acts  1897,  c.  30,  §  1  (Tenn.),  relating  to  sale  of 
cigarettes  is  not  unconstitutional;  Ex  parte  Thomtgfl,  4  Hughes,  233,  12 
Fed.  547;  construing^  Virginia  act  of  1882,  licensing  sales  by  sample;  Nunn 
V.  State,  1  Ga.  246,  construing  act  prohibiting  carrying  of  concealed 
weapons;  Railroad  Co.  v.  Harris,  99  Tenn.  704,  43  S.  W.  120,  involving 
a  tax  law;  Austin  v.  State  (Tenn.),  48  S.  W.  308,  upholding  cigarette  law. 

Construction  of  constitutional  provisions,  involving  conflicting  powers  of 
Federal  and  State  governments. 

Approved  in  Fitzgerald  v.  City  of  Cleveland,  88  Ohio  St.  384,  Ann.  Cas. 
1915B,  106,  103  N.  E.  525,  construing  provisions  of  Constitution  for 
primaries 'and  nomination  and  election  of  municipal  officers;  Rhode  Island 
T.  Massachusetts,  12  Pet.  722,  723,  9  L.  Ed.  1260,  construing  clause  relative 
to  judiciary  and  asserting  jurisdiction  of  suit  in  equity  by  one  States 
against  another  to  determine  a  question  of  disputed  boundary;  Ex  parte 
Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987,  arguendo. 

Impost  or  duty  on  Imports,  within  meaning  of  Constitution,  is  custom  or 
tax  levied  upon  articles  brought  into  country. 

Approved  in  May  v.  New  Orleans,  178  U.  S.  507,  44  L.  Ed.  1169,  20  Sup. 
Ct.  979,  holding  original  packages  whicih  cannot  be  assessed  for  local 
taxation  consist  of  the  boxes  or  bales  in  which  the  goods  are  shipped  and 
not  the  smaller  packages  that  are  offered  for  sale ;  Shaw  v.  United  States, 
141  Fed.  471,  importatioiv  of  ^ine  in  casks  having  wantage  in  excess  of  ' 
normal,  collector  cannot  assess  duty  without  allowance  for  excess;  In  re 
Sydow,  4  Ariz.  210,  36.  Pac.  215,  upholding  Act  No.  83,  Laws  1893,  licensing 
peddlers;  Kehrer  v.  Stewart,  117  Ga.  973,  44  S.  E.  855,  holding  agent  in 
one  State  who  takes  orders  there  and"  receives  goods  therein  from  his 
principal  in  another  State  in  original  packages  is  engaged  in  interstate  \ 

commerce ;  Dooley  v.  United  States,  183  U.  S.  153,  159,  173,  46  L.  Ed.  130, 
132,  137,  22  Sup.  Ct.  63,  holding  tax  on  goods  imported  into  Porto  Rico 
from  New  York  under  Foraker  act,  April  20,  1900  (31  Stats,  at  Large,  77, 
c.  191),  is  not  unconstitutional;  Woodruff  v.  Parham,  8  Wall.  130,  131, 
137,  138,  19  L.  Ed.  384,  386,  387,  holding  goods  brought  into  one  State 
from  another  not  imports^  and  lience  subject  to  Stale  law,  taxing  all  sales 
made  within  State;  Brown  v.  Houston,  114  U.  S.  628,  29  L.  Ed.  259,  5  Sup. 
Ct.  1094,  affirming  s.  c,  33  La.  Ann.  845,  39  Am.  Rep.  286»  and  holding 
coal  sent  from  one  State  into  another  for  sale,  to  be  taxable  under  uniform  ' 

StatsL  law,  ^although  it  may  be  subsequently  sold  for  foreign  exportation ;        , 
United  States  v.  Cigars,  2  Curt.  437,  Fed.  Cas.  16,4^0,  holding  importation 
to  be  complete,  when  goods  are  brought  within  limits  of  a  port  of  entry; 
New  York  v.  Compagnie  Gen^rale  etc.,  20  Blatchf.  304,  10  Fed.  362,  hold- 
ing alien  passengers  not  imports,  in  sense  that  State  may  levy  inspection 
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tax  upon  vessel  carrjdng  them;  Clarke  v.  Clarke,  3  Woods,  410,  411,  412, 
Fed.  Cas.  2846,  construing  term  export,  and  holding  goods  already  inspected 
under  State  law  and  delivered  for  export,  to  be  exempt  from  State  taxation; 
Nelson  v.  Loraine,  22  Fed.  57,  holding  that  mere  intention  to  export  does 
not  exempt  goods  from  State  taxation;  People  V;  Walling,  53  Mich.  270, 
18  N.  W.  811,  holding  goods  brought  into  one  State  from  another  not 
to  be  imports;  Commonwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62  Pa.  St. 
296,  297,  1  Am.  Rep.  408,  409,  holding  tax  on  railroad,  upon  basis  of  gross 
amount  of  business  done,  not  tax  on  imports;  dissenting  opinions  in  Pas- 
senger Cases,  7  How.  477,  490,  534,  535,  537,  554,  12  L.  Ed.  783,  789,  807, 
808,  809,  816,  arguing  that  law  requiring  master  of  vessel  to  pay  per  capita 
tax  for  privilege  of  landing  alien  passengers,  does  not  lay  tax  upon  imports. 
Distinguished  in  Thomas  v.  United  States,  192  U.  S.  371,  48  L.  Ed.  484, 
24  Sup.  Ct.  306,  upholding  war  revenue  act  of  1898,  imposing  stamp  duty 
on  sales   of  corporate  shares. 

Tax  to  cover  eiQpenses  of  Inspection  constitutes  exception  to  constitiitional 
prohibition  on  States  to  lay  duties  on  imports  or  exports. 

Approved  in  Red  "C."  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed. 
706,  upholding  statute  providing  for  inspection  and  testing  of  kerosene 
oil ;  Turner  v.  Maryland,  107  U.  S.  57,  27  L.  Ed.  378,  2  Sup.  Ct.  61,  hold- 
ing charge  for  storage  of  tobacco  in  State  warehouse,  pending  inspection, 
not  a  duty  on  exports;  Patapsco  Ouano  Co.  v.  North  Carolina  Board  of 
Agriculture,  171  U.  S.  354,  356,  43  L.  Ed.  194,  18  Sup.  Ct.  865,  866,  affirm- 
ing validity  of  State  law  imposing  inspection  tax  on  imported  guano; 
Neilson  v.  Garza,  2  Woods,  290,  Fed.  Cas.  10,091,  holding,  where  duty 
purports  to  be  inspection  tax,  question  a«  to  whether  it  is  excessive  is 
for  Congress  to  determine;  Green  v.  Savannah,'^ Charlt.  R.  M.  370,  affirm- 
ing validity  of  city  ordinance  prohibiting  sales  of  liquor  without  having 
them  gauged  by  city  inspector. 

Distinguished  in  Plummer  v.  Color,  178  U.  S.  133,  44  L.  Ed.  1007,  20  Sup. 
Ct.  836,  holding  legacy  of  United  States  lands  is  not  exempt  from  State 
taxation  under  act  .of  Congress,  July  14,  1S70. 

Exception  of  particular  thing  from  general  words  of  statute. 
Approved  in  United  States  v.  First  Nat.  Bank,  190  Fed.  341,  construing 
Criminal  Code,  section  239,  relating  to  interstate  liquor  shipments;  Tog- 
nazzini  v.  Jordan,  165  Cal.  23,  Ann.  Cas.  19140,  655,  130  Pac.  881,  holding 
statute  providing  for  change  of  articles  of  incorporation,  but  prohibiting 
extension  of  corporate  existence  by  such  change  authorized  shortening  of 
existence,  though  change  had  effect  of  immediate  dissolution ;  Tulsa  St.  Ry. 
Co.  v.  Oklahoma  Union  Traction  Co.,  27  Okl.  349,  113  Pac.  184,  construing 
ordinance  granting  franchise  for  street  railway  and  excepting  certain 
streets;  J.  W.  Kelly  &  Co.  v.  State,  123  Teun.  542,  132  S.  W.  20fl;  con- 
struing statute  prohibiting  tippling  liquor,  but  excepting  sales  by  manu- 
facturers in  wholesale  to  apply  to  all  other  sales;  Bacon  v.  Locke,  42  Wash. 
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217,  83  Pae.  721,  holding  void  Laws  1905,  providing  for  license  tax  on 
peddlers  of  goods  after  shipment  to  State;  Arnold  v.  United  States,  147 
U.  S.  499,  87  L.  Ed.  255,  13  Sup.  Ct.  408,*  holding  knit  woolen  nndershirts 
to  be  dutiable  as  ''wool  wearing  apparel,"  under  revenue  laws,  and  not 
as  ''knit  fabrics  made  on  frames,"  which  constitute  distinct  class;  Magill 
v.  Brown,  16  Fed.  Cas.  442,  holding  that  statute  denying  a  right  was 
evidence  that  right  existed  at  common  law;  Tinkham  v.  Tapscott,  17  N.  Y. 
152,  holding  that  exception  of  particular  officers  from  general  prohibition 
indicates  intention  that  all  other  officers  are  to  be  included;  Friedman 
y.  Mathes,  8  Hcisk.  495,  construing  clause  in  State  Constitution  exempting 
certain  capital  from  taxation;  State  ex  rel.  v.  Cunningham,  83  Wis.  155, 
35  Am.  St.  Rep.  59,  17  L.  R.  A.  171,  53  N.  W.  59,  arguendo;  dissenting 
opinion  in  Groves  v.  Slaughter,  15  Pet.  514,  10  L.  £d.  824,  arguing  that 
slaves  were  subjects  of  commerce  and  State  could  not  prevent  admission 
to  State. 

Questiona  of  powtr  do  not  depend  upon  dyree  to  which  It  may  be 
exercised. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  336, 
48  L.  Ed.  700,  24  Sup.  Ct.  436,  upholding  enforcement  of  anti-trust  act 
by  injunction  against  corporation  organized  in  pursuance  of  combination 
of  stockholders  of  two  competing  interstate  railroads ;  Toney  v.  State,  141 
Ala.  125,  109  Am.  St  Rep.  23,  67  L.  R.  A.  286,  37  South.  334,  holding 
void  act  of  1901,  making  it  penal  to  break  labor  contracts ;  State  v.  Arm- 
stead,  103  Miss.  797,  Ann.  Gas.  1915B,  495,  60  South.  780,  holding  void 
statute  imposing  penalty  upon  laborer  or  renter  for  violating  contract  to 
labor  or  cultivate  land ;  In  re  Jacobs,  98  N.  T.  106,  50  Am.  Rep.  639,  deny- 
ing power  of  legislature  to  impair  value  of  property  by  prohibiting  pursuit 
of  lawful  trade  therein;  Patterson  v.  Barlow,  60,  Pa.  St.  80,  holding,  where 
power  to  regulate  elections  is  exclusively  in  legislature,  its  acts  can  be 
revftwed.by  courts  only  in  case  of  abuse  of  discretion;  McCullough  v. 
Brown,  41  S.  C.  250,  23  L.  R.  A.  422,  19  S.  E.  473,  denying  power  of  legis- 
lature to  establish  monopoly;  State  v.  Goodwill,  33  W.  Va.  184,  25  Am. 
St.  Rep.  867,  6  L.  R.  A.  624,  10  S.  E.  287,  denying  power  to  restrict  right 
of  contract  in  resi)ect  to  a  lawful  trade  or  business;  dissenting  opinion  in 
Mnnn  v.  People,  69  111.  99,  majority  asserting  power  of  legislature  to 
regulate  charges  by  public  wareliouses;  Wynehamer  v.  People,  13  N.  Y. 
473,  asserting  plenary  power  of  State  to  regulate  liquor  traffic. 

So  long  as  goods  remain  property  of  Importer  In  original  package  in  which 
imported.  State  tax  void. 

Approved  in  Price  v.  People  of  State  of  Illinois,  238  U.  S.  454,  59  L.  Ed. 
1406,  35  Sup.  Ct.  892,  holding  court  would  not  assume  goods  shipped  from 
State  to  State  were  in  original  packages  exempt  from  police  laws  of  State ; 
McDermott  v.  Wisconsin,  228  U.  S.  134,  136,  Ann.  Oas.  1916A,  39,  47 
L.  R.  A.  (N.  8.)  984,  57  L.  Ed.  767,  768,  33  Sup.  Ct.  431,  holding  void 
State  statute  regulating  labels  on  com  syrup,  so  far  as  relating  to  packages 
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in  hands  of  iniporter,  properly  branded  under  food  and  drugs  act;  Hipolite 
Egg  Co.  V.  United  States,  220  U.  S.  56,  55  L.  Ed.  367,  31  Sup.  Ct.  364, 
holding  eggs  shipped  in  violation  of  food  and  drugs  act  to  one  who  in- 
tended using  them  for  baking  purposes  were  subject  to  seizure  within 
State;  Kehrer  v.  Stewart,  197  U.  S.  65,  49  L.  Ed.  666,  25  Sup.  Ct.  403, 
upholding  Georgia  act  of  1900,  imposing  tai;  on  resident  managing  agents 
of  nonresident  meat-packing  houses;  American  Steel  etc.  Co.  v.  Speed, 
192  U.  S.  519,  520,  521,  48  L.  Ed.  546,  647,  24  Sup.  Ct.  370,  371,  holding 
goods  brought  into  State  in  original  package  after  they  had  arrived  at 
destination  may  be  taxed  by  State,  though  they  are  stored  at  distributing 
point  from  which  they  are  subsequently  to  be  delivered  in  same  package 
to  purchasers  outside  of  State;  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S. 
449,  48  L.  Ed.  257,  24  Sup.  Ct.  153,  holding  article  made  in  one  State  and 
shipped  in  original  package  to  buyer  in  another  State  is  sold  in  former 
State  and  seller  cannot  be  subjected  to  license  tax  in  State  where  property 
is  delivered;  Austin  v.  Tennessee,  179  U.  S.  350,  354,  45  L.  Ed.  229,  230, 
21  Sup.  Ct.  135,  holding  sale  of  cigarettes  not  in  original  packages  is 
within  police  power  of  State ;  Pitkin  v.  Brooks,  193  111.  269,  61  N.  E.  1048, 
holding  under  United  States  Constitution,  art.  I,  §  10,  par.  2,  imported 
goods  in  hands  of  importer  in  original  packages  are  not  subject  to  State 
taxation;  Cook  v.  Marshall  Co.,  119  Iowa,  388,  392,  93  N.  W.  373,  375, 
holding  where  many  boxes  of  cigarettes  each  containing  ten  cigarettes 
absolutely  loose  are  given  to  an  express  company  they  are  not  an  ''origi- 
nal package";  May  &  Co.  v.  City,  51  La.  Ann.  1067,  25  South.  960,  hold- 
ing goods  taken  from  original  packages  as  shipped  and  received  by  importer 
are  subject  to  State  taxation;  State  v.  Montgomery,  94  Me.  200,  47  Atl. 
166,  holding  under  section  1,  chapter  298,  Laws  of  1889  (Me.),  relating  to 
granting  of  licenses  to  hawkers  and  peddlers,  a  citizen  but  not  an  alien 
cannot  obtain  such  a  license;  Commonwealth  v.  Caldwell,  190  Mass.  357, 
76  N.  E.  955,  holding  void  Rev.  Laws,  c.  65,  §§15,  16,  permitting  sal^by 
peddlers  of  agricultural  products  of  United  States  without  license,  but 
forbidding  unlicensed  sales  of  foreign  products;  Gerdan  v.  Davis,  67 
N.  J.  L.  88,  60  Atl.  587,  imported  goods  in  hands  of  importer  in  original 
packages  are  not  subject  to  State  taxation;  Range  Co.  v.  Campen,  135 
N.  C.  617,  522,  523,  529,  531,  47  S.  E.  662,  664,  666,  667,  holding  void 
Revenue  Act  1903,  §  36,  levying  tax  on  peddlers  as  applied  to  sales  by 
sample  of  goods  manufactured  in  another  State  and  delivered  in  original 
packages;  State  v.  Smith,  61  W.  Va.  339,  56  S.  E.  532,  discussing  but 
not  deciding  validity  of  statute  prohibiting  railroad  agent  from  delivering 
liquor  to  consignees  not  ordering  it;  Low  v.  Austin,  13  Wall.  32,  33,  20 
L,  Ed.  518,  519,  ruling  similicrly  where  duty  upon  goods  had  already  been 
paid  to  Federal  officers  and  goods  were  merely  awaiting  sale;  Cook  v. 
Pennsylvania,  97  U.  S.  573,  24  L.  Ed.  1017»  holding  State  law  taxing  sales 
made  by  auctioneers,  inoperative  as  to  sale  of  goods  in  original  package 
foit importer;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  506,  508,  31  L.  Ed. 
714,  715,  8  Sup.  Ct.  1065,  1067,  applying  principle  in  denying  power  of 
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State  to  inteveept  goods  in  transit  from  consignor  to  consignee,  under 
police  regulation  prohibiting  sales  of  liquor;  Leisy  v.  Hardin,  135  U.  S. 
108, 110,  34  L.  Ed.  132,  133,  10  Sup.  Ct.  683,  684,  denying  right  of  State 
to  restrict  importation  of  liquor  by  prohibiting  sales  in  original  packages ; 
Tuchman  v.  Welch,  42  Fed.  655,  enjoining  institution  of  contempt  proceed- 
ings against  person  violating  injunction  from  State  court  forbidding  sale 
of  liquor  in  original  packages;  In  re  Sanders,  52  Fed.  805,  18  L.  R.  A.  551, 
holding  law  prohibiting  sales  of  seeds  in  packages  unmarked  with  date 
when  grown,  inapplicable  to  sales  in  original  packages;  In  re  Ware,  53 
Fed.  784,  ruling  Similarly  as  to  law  requiring"  packages  of  baking  powder 
containing  alum  to  be  so  labeled;  Sawrie  v.  Tennessee,  82  Fed.  617,  holding 
act  prohibiting  sale  of  cigarettes  invalid,  as  to  cigarettes  imported  from 
other  States  and  foreign  countries  and  sold  in  original  pac)cages ;  Blount 
V.  Munroe,  ^  Qa.  64,  65,  holding  timber  in  process  of  preparation  for 
export  to  foreign  country  not  taxable  under  State  law;  Wind  v.  Her,  93 
Iowa,  323,  27  L.  R.  A.  sbjl,  61  N.  W.  1003,  holding  drawing  of  bungs  of 
casks  to  test  liquor  doesynot  constitute  breaking  of  package  so  as  to  sub- 
ject liquor  to  x)olioe  regulation ;  State  ex  rel.  v.  Assessors,  46  La.  Ann. 
146,  49  Am.  St.  Rep.  319,  15  South.  11,  following  rule;  State  v.  Bumi, 
82  Me.  |68,  569,  19  Ail.  914,  915,  where  liquor  held  by  importer  in  original 
packages  was  declared  ^  not  be  subject  to  seizure  under  prohibitory  State 
law;    Bode  v.  State,  7  Gill,  329,  holding  law  prohibiting  sales  of  liquor 
on  Sunday  inapplicable  to  sales  in  original  package  by  importer;  State  v. 
Shapleigh,  27  Mo.  347,  349,  and  State  v.  Kennedy,  19  La.  Ann.  426,  427," 
where  law  requiring  merchants  generally-  to  pay  license  tax,  was  held  not 
to  apply  to  importers  selling  goods  in  original  packages;  State  v.  Pratt, 
59  Vt.  592,  9  Atl.  558,  holding  void  a  tax  imposed  upon  vendors  of  foreign 
teas;  Scanlan  v.  Childs,  33  Wis.  667,  holding  that,  where  State  has  not 
prohibited  manufacture  of  beer,  sales  of  beer  so  manufactured,  in  bottles 
or  casks,  are  lawful ^ in  absence  of  express  prohibition  by  statute;  Coe  v. 
Errol,  116  U.  S.  526,'  29  L.  Ed.  718,  6  Sup.  Ct.  478,  Louts ville  etc.  Co.  v. 
Collector,  49  Fed.  568,  6.U.  S.  App.  53,  Jenkins  v.  Ewin,  "fr  Heisk.  482, 
483,  Hancock  v.  Singer  Mfg.  Co.,  41  Atl.  852,  arguendo. 

Distinguished  in  Cook  v.  Marshall  Co.,  196  U.  S.  269,  270,  275,  49  L.  Ed. 
474,  477,  25  Sup.  Ct.  233,  upholding  Iowa  Code,  §  5007,  as  applied  to  sales 
at  retail  of  packages  of  ten  cigarettes  each  which  had  been  imported  loose 
to  retail;  Austin  v.  Tennessee,  179  U.  S.  385,  45  L.  Ed.  242,  21  Sup!  Ct. 
136,  holding  tobacco  is  an  article  of  commerce  although  to  a  certain  ex- 
tent under  police  regulations  of  State;  American  Steel  etc.  Co.  v.  Speed, 
UO  Tenn.  546,  100  Am.  St.  Rep.  814,  75  S.  W.  1042,  where  goods  sent  in 
original  packages  to  agent  and  delivered  in  that  form  to  customers,  and 
lunety  per  cent,  went  to  jobbers  out  of  State  and  balance  to  jobbers  in 
State,  goods  taxable';  Commonwealth  v.  Armour  &  Co.,  118  Va.  250,  87 
S.  E.  614,  upholding  statute  imposing  tax  on  manufacturers  selling  goods 
at  places  other  than  that  of  manufacture:  Loring  v.  Beverly,  222  Mass. 
334, 110  ^.  £.  976,  holding  dividends  made  by  Massachusetts  corpoi-ation 
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not  exempt  from  taxation;  C.  Adolph  Low  &  Co.  v.  Austin,  1  CaL  Unrep. 
639,  641,  642,  holding  goods  of  merchant  exposed  for  sale  subject  to  State 
taxation  though  in  original  imported  packages ;  dissenting  opinion  in  Cren- 
shaw V.  State,  95  Ark.  472,  475,  476,  130  S.  W.  572,  573,  574,  majority 
upholding  State  license  tax  on  traveling  agents  of  foreign  manufacturers; 
License  Cases,  6  How.  574,  576,  587,  688,  694,  603,  604,  12  L.  Ed.  288,  298, 
294,  297,  301,  affirming  validity  of  State  laws  exacting  license  for  privilege 
of  retailing  liquors  in  less  than  stipulated  quantity;  Waring  v.  Mayor,  8 
Wall.  121,  122,  19  L.  Ed.  846,  affirming  s.  c,  41  Ala.  151,  152,  where,  under 
facts,  shipper  was  held  to  be  importer,  and  his  vendee  at  port  of  entry 
was  liable  to  tax  upon  goods  sold,  although  such  goods  were  still  in  origi- 
nal packages;  Hinson  v.  Lott,  8  Wall.  151,  19  L.  Ed,  888,  affirming  s.  c, 
40  Ala.  132,  138,  140,  holding  rule  inapplicable  to  shipments  from  other 
States,  and  law  prohibiting  sales  of  liquor,  operative  as  to  such  liquor  in 
original  packages;  Beall  v.  State,  4  Blackf.  108,  holding  law  imposing  fine 
upon  person  selling  foreign  merchandise  without  license  not  to  be  void 
as  restrictive  of  right  to  import;  State  v.  Robinson,  39  Me.  154,  and  State 
v.  Chapman,  1  S.  D.  430,  10  L.  R.  A.  487,  47  N.  W.  416,  holding  tax  upon 
s^es  of  goods  valid  in  absence  of  proof  that  they  were  made  in  origmal 
package  and  by  importer;  State  v.  Robinson,  49  Me.  287,  and  Niles  v. 
Rhodes,  7  Mich.  384,  holding  burden  of  proof  to'  be  on  person  claiming 
to  be  importer,  to  show  that  he  was  such;  Commonwealth  v.  Kimball,  24 
Pick.  363,  35  Am.  Dec.  329,  where  license  tax  did  not  purport  to  operate 
-t)n  imports  in  original  packages;  King  v.  McEvoy,  4  Allen,  112,  holding 
that  person  foreclosing  mortgage  on  imported  goods  is  not  importer,  exempt 
from  operation  of  State  tax;  dissenting  opinion  in  Leisy  v.  Hardin,  135 
U.  S.  134,  136,  138,  34  L.  Ed.  141,  142,  10  Sup.  Ct.  693,  694,  asserting  right 
of  States  in  exercise  of  police  power  to  prohibit  sales,  in  original  packages, 
of  liquor  brought  from  other  States. 

Situs  of  personal  property  for  the  purpose  of  taxation^  •  Note,  62  Am. 
St.  Rep.  473. 

What  constitutes  "original  package*'  as  applied  to  interstate  ship- 
ments.   Note,  12  Ann.  Gas.  1116,  1117. 

Wlien  Importer  has  so  acted  upon  tblng  Imported,  tbat  it  has  become 
mixed  up  with  mass  of  property  in  tbe  country,  it  is  taxable. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  294,  296,  45  L.  Ed. 
867,  868,  21  Sup.  Ct.  653,  holding  stamp  tax  on  foreign  bill  of  lading  im- 
posed by  act  of  Congress,  June  13,  1898  (30  Stats,  at  Large,  451,  c.  448), 
section  6,  is  taxable  on  article  included  in  bill  of  lading;  May  v.  New 
Orleans,  178  U.  S.  504,  44  L.  Ed.  1168,  20  Sup.  Ct.  980,  holding  State 
taxation  on  original  packages  of  imported  goods  before  they  have  been 
incorporated  into  mass  of  State  property  by  importer  are  exempt  from 
State  taxation;  Evansville  Brewing  Assn.  v.  Excise  Commission,  225  Fed. 
208,  holding  State  could  tax  resale  of  beer  shipped  from  another  State; 
United  States  v.  Five  Boxes  of  Asafoetida,  181  Fed.  565/ holding  mere 
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receipt  of  misbranded  drug  not  opened  or  offered  for  sale  did  not  con- 
stitute offense  under  food  and  drugs  act;  Gibbs  v.  M'Neeley,  102  Fed.  597, 
holding  association  for  manufacture  of  shingles  within  particular  State 
formed  for  purpose  of  controlling  production  and  prices  is  not  operating 
in  violation  of  anti-trust  law  of  1890;  In  re  Wilson,  8  Ma'ckey  (D.  C), 
348,  352,  12  L.  B.  A.  624,  upholding  tax  on  peddlers  selling  from  house  to 
house  goods  brought  into  district  in  original  package  containing  smaller 
packages  which  were  sold  unbroken;  State  v.  Davidson,  50  La.  Ann.  1301, 
69  Am.  St.  Rep.  481,  24  South.  325,  holding  council  of  municipality  may 
fix  place  for  sale  of  perishable  food  commodities  and  prohibit  sale  else- 
where under  New  Orleans  Charter  Act  No.  45,  of  1896,  section  14;  Tax 
Collector  v.  Ray,  50  La.  Ann.  579,  23  South.  906,  holding  commercial 
traveler  or  canvasser  who  solicits  orders  by  sample  for  his  house  whether 
in  or  out  of  the  State  is  not  a  "traveling  vender"  under  section  13,  Act 
No.  150  of  1890  (La.) ;  State  v.  Montgomery,  92  Me.  440,  43  Atl.  16,  hold- 
ing where  after  having  secured  orders  for  enlarged  pictures  defendant 
had  the  orders  filled  and  placed  in  frames  and  attempted  to  sell  to  each 
customer  a  frame,  he  having  no  license  was  guilty  of  peddling  picture 
frames  without  a  license;  John  Rasch  v.  Maryland,  89  Md.  761,  43  Atl. 
934,  holding  where  plea  to  indictment  charging  sale  of  oleomargarine  avers 
that  oleomargarine  was  manufactured  put  of  the  State  but  fails  to  state 
that  it  was  sold  in  original  packages,  a  demurrer  to  plea  was  properly  sus- 
tained; Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75  N.  J.  L.  934,  15 
L  E.  A.  (N.  S.)  514,  68  Atl.  811,  holding  shipment  of  coal  by  owner  to 
hiB  own  order  as  consignee  to  be  stored  in  mass  for  sale  in  specific  quantities 
was  not  interstate  commerce  exempt  from  State  tax;  Matheson  &*Co.  v. 
Roberts,  158  N.  Y.  166,  52  N.  E.  1103,  holding  corporation  selling  imported 
goods  from  broken  packages  is  not  exempt  from  taxation  under  Laws  of 
New  York  of  1880,  chapter  542,  section  3 ;  Range  Co.  v.  Campen,  135  N.  C. 
526,  47  S.  E.  665,  holding  void  Revenue  Act  1903,  §  36,  levying  tax.  on 
peddlers  as  applied  to  sales  by  sample  of  goods  manufacured  in  another 
State  and  delivered  in  original  package;  In  re  Lipschitz,  14  N.  D.  626, 
95  N.  W.  159,  holding  license  tax  on  peddlers  not  tax  on  sale  of  goods  in 
original  packages;  Ex  |>arte  Case,  70  Or.  302,  141  Pac.  747,  holding  agent 
,  selling  upon  orders  taken  from  stock  already  shipped  into  State  was  sub- 
,  ject  to  license  tax  on  peddlers ;  Hagan  v.  City  of  Richmond,  104  Va.  732, 

^  3  L.  B.  A.  (N.  S.)  1120,  52  S.  E.  389,  upholding  power  of  local  authorities 

to  keep  navigable  waters  unobstructed  wfcere  Secretary  of  War  fails  to 
act;  Indiana  Road  Mach.  Co.  v.  Town  of  Lake,  149  Wis.  546,  136  N.  W. 
180,  where  machine  had  been  shipped  to  agent  of  foreign  corporation  in 
State,  unloaded  and  used,  it  was  no  longer  subject  of  interstate  commerce, 
and  sale  by  agent  without  complying  with  law  relating  to  foreign  corpora- 
tion gave  no  right  to  sue  for  price;  McDermott  v.  State,  143  Wis.  30,  31, 
46, 21  Ann.  Gas.  1315, 126  N.  W.  890,  891,  896,  upholding  statute  forbidding 
sale  of  misbranded  syrup,  though  sold  in  original  container,  when  mixed 
with  general  stock  of  merchant;  dissenting  opinion  in  Austin  v.  Tennessee, 
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179  U.  S.  380,  45  L.  Ed.  240,  21  Sup.  Ct.  142,  143,  majority  holding  paper 
packages  of  cigarettes,  containing  ten  cigarettes,  without  any  shipping  ad- 
dress, which  are  t^ken  up  in  a  basket  from  a  loose  pile  and  emptied  on 
counter  of  consignee  in  another  State,  do  not  constitute  original  packages ; 
License  Cases,  5  How.  589,  610,  12  L.  Ed.  294,  304,  afifrming  validity  of 
State  law  requiring  retail  dealer  in  liquors  to  pay  license  tax;  State  Tax 
on  Railway  Gross  Receipts,  15  Wall.  295,  21  L.  Ed.  168,  applying  principle 
in  holding,  receipts  arising  from  interstate  commerce  to  be  taxable  as  part  of 
gross  receipts  of  company  doing  domestic  business  also;  Ex  parte  Brown, 
48  Fed.  436,  438,  holding  valid  a  law  taxing  sales  of  farm  produce  which 
did  not  discriminate  as  against  foreign  produce ;  United  Statef.  v.  Hopkins, 
82  Fed.  541,  holding  that  cattle  do  not  cease  to  be  subject  of  interstate 
commerce  by  mere  landing  in  stockyards;  State  v.  Wheeler,  25  Conn.  294, 
upholding  prohibitory  law  expressly  excluding  from  its  operation  imported 
liquor  in  original  packages ;  Padelford  v.  Savannah,  14  Ga.  442,  443,  holding 
that  tax  upon  goods  sold  in  city  incluaes  goods  imported  from  other  States 
or  foreign  countries;  Perdue  v.  Ellis,  18  Ga.  590,  declaring  valid  delegation 
of  authority  to  city  to  prohibit  retailing  of  intoxicating  liquors;  City  of 
South  Bend  v.  Martin,  142  Ind.  42,  29  L.  R.  A.  5B5,  41  N.  E.  318,  peddlers 
of  imported  goods  subject  to  law  imposing  license  tax  upon  peddlers  gen- 
erally; McGregor  v.  Cone,  104  Iowa,  469,  470,  471,  65  Am.  St.  Rep.  525, 
526,  528,  89  L.  R.  A.  486,  73  N.  W.  1043,  1044,  construing  statute  pro- 
hibiting sale  by  all  persons  save  jobbers  doing  an  interstate  business; 
State  V.  Davidson,  24  South.  325,  asserting  power  of  municipality  to  fix 
places  for  retailing  perishable  goods;  State  v.  Blackwell,  65  Me.  558,  hold^ 
ing  g(^ds  held  by  importer,  with  intent  td^^U  in  broken  quantities,  to  be 
subject  to  tax  by  State ;  Myers  v.  Baltimore  County,  83  Md.  389,  55  Adi.  St. 
Rep.  352,  34  L.  R.  A.  311,  35  Atl.  145,  cattle  landed  in  stockyards  for  pur- 
pose of  sale,  held  taxable  under  general  law;  Commonwealth  v.  Holbrook, 
10  Allen,  201,  holding  that  payment  of  internal  revenue  tax  upon  liquor 
does  not  make  owner  an  importer  so  as  to  exempt  him  from  State  law; 
Harrison  v.  Vicksburg,  3  Smedes  &  M.  586,  41  Am.  Dec.  635,  sustaining 
validity  of  ad  valorem  tax  upon  sales  by  flat-boat  traders  witMtT  city ; 
Tracy  v.  State,  3  Mo,  6,  of  a  tax  upon  retail  dealers  generally;  State  v. 
Emert,  103  Mo.  246,  23  Am.  St.  Rep.  877,  11  L.  R.  A.  220,  15  S.  W.  82,  of 
tax  upon  peddlers,  holding  it  applicable  to  peddlers  dealing  in  imported 
goods  only;  Territory  v.  Famsworth,  5  Mont.  317,  5  Pac.  874,  and  Ex  parte 
Asher,  23  Tex.  App.  674,  5  S.  W.  97,  of  a  tax  upon  commercial  travelers 
generally;  Dunbar  v.  Garrity,  58  N.  H.  576,  denying  right  of  vender  of 
liquor  in  broken  packages  to  recover  purchase  price,  such  sales  being  illegal 
under  State  law;  dissenting  opinioji  in  Wynehamer  v.  People,  13  N.  Y.  462, 
concurring  with  majority,  holding  that  State  may  regulate  retail  sales  of 
liquor,  but  dissenting  on  other  grounds;  Wynne  v.  Wright,  1  Dev.  &  B.  21, 
holding  dealer  in  jewelry  subject  to  general  license  tax,  although  dealing 
solely  in  imported  goods;  Davis  v.  Dashiel,  Phil.  (N.  C.)  116,  extending  rule 
and  holding  that  State  may  discriminate  against  imported  liquor  by  im- 
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ixffling  greater  tax  upon  retail  sales;  State  v.  Gorham,  115  N.  C.  726,  44 
Am.  St  Bep.  495,  23  L.  E.  A.  422,  20  S.  E.  181,  holding  goods  subject  to 
tax  when  package  broken  for  distribution  to  agents ;  Ragnet  v.  Wade,  4 
Ohio,  110,  holding  valid  a  tax  upon  merchants  generally;  City  Council  v. 
Ahrens,  4  Strob.  258,  a  law  imposing  penalty  upon  retail  grocers  for  having 
liquor  upon  premises  without  license  to  sell;  State  v.  Chapman,  1  S.  D. 
433,  47  N.  W.  417,  holding  that  in  order  to  claim  exemption  from  genera) 
State  tax  seller  must  show  himself  to  be  importer  selling  goo*ds  in  oiiginal 
package;  Murray  v.  Charleston,  96  U.  S.  446,  24  L.  Ed.  768,  discussing 
State  power  of  taxation ;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  507, 
31 L  Ed.  714,  8  Sup.  Ct.  1065,  Keller  v.  State,  11  Md.  534,  69  Am.  Dec.  230, 
McGuire  v.  State,  42  Ohio  St.  532,  arguendo. 

Distinguished  in  State  v.  Eckenrode,  148  Iowa,  183,  127  N.  W.  59,  hold- 
ing sale  by  agent  and  delivery  in  original  packages  to  customers  of  mis- 
branded  goods  shipped  from  another  State  not  subject  to  pure  food  law 
of  State;  Western  Oil  Refining  Co.  v.  Dalton,  131  Tenn.  334,  174  S.  W. 
1139,  holding  shipment  of  oil  in  tank-car  and  delivery  in  barrels  furnished 
by  shipper  and  filled  from  car  was  interstate  commerce ;  dissenting  opinion 
m  In  re  Wilson,  8  Mackey  (D.  C),  365,  366,  367,  12  L.  R.  A.  624,  majority 
upholding  tax  on  peddlers  selling  from  house  to  house  goods  brought  into 
district  in  original  package  containing  smaller  packages  which  were  sold 
unbroken;  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  341,  342,  SO 
L  Ed.  1203,  7  Sup.  Ct.  1122,  1123,  criticising  State  Tax  on  Railway  Gross 
Receipts,  supra;  United  States  v.  Haun,  26  Fed.  Cas.  230,  holding  persons 
smuggled  into  State  against  their  own  will  to  be  subjecjt  to  provision  of 
Federal  law  prohibiting  slave  trading.  , 

In  the  exerdae  of  its  power  of  taxation,  a  State  may  tax  occnpations. 
Approved  in  State  v.  AUgeyer,  110  La.  840,  34  South.  799,  holding  license 
tax  on  business  of  buyer  of  cotton  for  export  is  duty  on  exports  within 
meaning  of  Constitution;  State  v.'^Parker  Distilling  Co.,  236  Mo.  308,  139 
S.  W.  479,  Laws  1909,  p.  664,  imposing  license  on  manufacturers  of  and 
dealers  in  intoxicating  liquors  does  ^  not  violate  article  I,  section  10,  of 
Federal  Constitution;  Range  Co.  v.  Campen,  135  N.  C.  519,  4^  S.  E.  662, 
holding  void  Revenue  Act  1903,  §  36,  levying  tax  on  peddlers  as  applied  to 
sales  by  sample  of  goods  manufactured  in  another  State  and  delivered  in 
original  package;  Royall  v.  Virginia,  116  U.  S.  582,  29  L.  Ed.  738,  6  Sup.  Ct. 
516,  under  Virginia  law,  assessment  made  by  law  a  condition  precedent  to 
license  for  practicing  law  is  payable  in  State  bond  coupons ;  Ex  parte  Will- 
iams, 31  Tex.  Cr.  275,  21  L.  R.  A.  787,  20  S.  W.  582,  recopizing  validly 
of  law  taxing  attorneys ;.  Jones  v.  Page,  44  Ala.  658,  holding  valid  a  law 
requiring  payment  of  license  tax  by  each  lawyer  composing  a  firm;  Little 
Rock  v.  Prather,  46  Ark.  478,  affirming  power  of  State  to  authorize  cities 
to  tax  occupations  generally;  New  Orleans  v.  Graves,  34  La.  Ann.  843, 
holding  valid  a  license  tax  upon  traveling  agents;  People  v.  Walling,  53 


12  Wheat.  419-460         NOTES  ON  U.  S.  REPORTS,  450 

« 

Mich.  269,  18  N.  W.  810,  upon  retail  dealers  in  liquor;  Hopkins  v.  United 
States,  171  U.  S.  695,  43  L.  Ed.  297,  arguendo. 

Distinguished  in  Walling  v.  Michigan,  116  U.  S.  460,  29  L.  Ed.  696,  6 
Sup.  Ct.  460,  denying  right  of  State  to  so  tax  occupations  that  result  is  dis- 
crimination against  introduction  and  sale  of  products  of  other  States. 

States  may,  in  exercise  of  their  police  power,  cause  removal  or  destruc- 
tion of  infectious  or  unsound  articles. 

Approved  in  New  York  v.  Miln,  11  Pet.  142,  147,  148,  9  L.  Ed.  663,  666, 
affirming  right  of  a  State  to  require  masters  of  vessels  to  furnish  de- 
scriptive lists  of  immigrant  passengers  on  board  on  arriving  in  x>ort; 
Holmes  v.  Jennison,  14  Pet.  616,  617,  619,  10  L.  Ed.  619,  620,  621,  assert- 
ing power  of  State  to  extradite  criminals  for  offenses  committed  against 
laws  of  foreign  countries;  License  Cases,  5  How.  600,  619,  620,  622,  625, 
12  L.  Ed.  299,  308,  309,  310,  311,  to  prohibit  the  sale  of  liquor  in  less  than 
a  stipulated  quantity;  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  12, 
39  L.  Ed.  329,  15  Sup  Ct.  253,  and  United  States  v.  Addyston,  78  Fed.  718, 
722,  denying  right  of  Congress,  as  incident  to  its  commerce  power,  to  re- 
strict formation  of  monopolies  in  staple  articles,  although  such  articles 
may  be  intended  for  interstate  trade;  Minneapolis  etc.  Ry.  Co.  v.  Milner, 
57  Fed.  278,  affirming  right  of  State  board  of  health  to  detain  and  disinfect 
immigrants;  Dorman  v.  State,  34  Ala.  246,  248,  State  v.  Allmond,  2  Houst. 
635,  and  Santo  v.  State,  2  Iowa,  201,  63  Am.  Dec.  501,  sustaining  validity 
of  laws  prohibiting  sales  of  intoxicating  liquor ;  Fuller  v.  Chicago  etc.  R.  R. 
Co.,  31  Iowa,  210,  asserting  power  of  State  to  provide  penalty  for  over- 
charge in  freight  or  passenger  rates;  Pearson  v.  International  Distillery, 
72  Iowa,  354,  34  N.  W.  4,  to  prohibit  manufacture  of  intoxicating  liquoir 
for  export;  State  v.  Wheelock,  95  Iowa,  586,  58  Am.  St.  Rep.  446,  30 
L.  R.  A.  441,  64  N.  W.  622,  to  require  payment  of  license  from  vender  of 
drugs,  although  in  original  packages;  Keller  v.  State,  11  Md.  532,  533,  69 
Am.  Dec.  229,  to  levy  license  tax  for  privilege  of  making  and  selling  beer; 
Waterbury  v.  Newton,  50  N.  J.  L.  541,  14  Atl.  608,  sustaining  validity,  as 
police  regulation,  of  law  prohibiting  sales  of  oleomargarine  artificially 
colored ;  Baker  v.  Wise,  16  Gratt.  196,  applying  principle  in  asserting  power 
of  State  to  require  pilots  on  outgoing  vessels  to  search  vessels  for  runaway 
slaves;  dissenting  opinion  in  Bowman  v.  Railway  Co.,  125  U.  S.  512,  514, 
518,  31  L.  Ed.  716,  717,  718,  8  Sup.  Ct.  708,  709,  711,  majority  denying 
power  of  State  to  regulate  importations  of  intoxicating  liquors  from  other 
States. 

Distinguished  in  The  Passenger  Cases,  7  How.  423, 12  L.  Ed.  761,  refusing 
to  sustain,  as  police  regulation,  a  law  requiring  shipmaster  to  pay  per 
capita  tax  upon  immigrants  landed;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125 
U.  S.  490,  31  L.  Ed.  708,  8  Sup.  Ct.  701,  denying  constitutionality  of  act 
requiring  common  ^»rrier,  before  delivering  liquors,  to  show  certificate  to 
effect  that  consignee  is  licensed  to  sell  liquor;  Crutcher  v.  Kentucky,  141 
'  U.  S.  60,  35  L.  Ed.  653,  11  Sup.  Ct.  855,  and  Voight  v.  Wright,  141  U.  S. 
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%j  85  L  Ed.  639,  11  Sup.  Ct.  856,  holding  statute  requiring  foreign  cor- 
porations to  pay  license  fee  not  to  be  a  valid  exercise  of  police  power; 
Council  Bluffs  v.  Kansas  City  etc.  R.  R.  Co.,  45  Iowa,  354,  24  Am.  Bep.  783, 
holding  law  prescribii^  place  of  transfer  for  connecting  interstate  roads 
not  sustainable  as  police  reg^ation ;  dissenting  opinion  in  Leisy  v.  Hardin, 
135  U.  S.  150,  34  L.  Ed.  146,  10  Sup.  Ct.  698,  arguing  in  favor  of  power 
of  State,  as  a  police  regulation,  to  prevent  sales  in  original  packages  of 
liquor  brought  from  other  States. 

Power  of  Congreis  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States  Is  complete  in  itself,  and  has  no  limitation  other 
tlian  as  prescribed  by  Oonstitution. 

Approved  in  Houston  etc.  R.  Co.,  v.  United  States,  234  U.  S.  351,  58 
L  EcL  1348,  34  Sup.  Ct.  833,  holding  Congress  had  power  to  prevent  unjust 
discrimination  against  interstate  commerce  arising  from  relation  between 
intrastate  and  interstate  rates ;  Louisville  etc.  R.  Co.,  v.  Mottley,  219  U.  S. 
480,  84  L.  R.  A.  (N.  S.)  671,  56  L.  Ed.  302,  31  Sup.  Ct.  265,  holding  under 
commerce  act  carrier  could  not  issue  interstate  transportation  in  pursuance 
of  contract  made  prior'  to  statute ;  United  States  v.  Louisville  Bridge  Co., 
233  Fed.  280,  holding  Congress  could  authorize  Secretary  of  War  to  remove 
bridges  impeding  navigation  without  compensation  to  owner ;  The  Margaret 
J.  Sanford,  203  Fed.  339,  holding  act  of  Congress  relating  to  anchorage 
in  navigable  channels  did  not  supersede  nonconflicting  State  regulations ; 
Southern  Express  Co.  v.  State,  188  Ala.  478,  66  South.  123,  under  State 
laws  of  1909  prohibiting  sale  of  liquors,  carrier  bringing  liquors  into  State 
for  delivery  to  one  intending  to  sell  violated  State  law;  State  v.  Illinois 
Cent.  R.  Co.  246  111.  212,  92  N.  E.  826,  upholding  State  tax  on  gross  income 
of  railroad  doing  interstate  business  when  imposed  in  lieu  of  all  taxes 
on  property  within  State;  American  Express  Co.  v.  Beer,  107  Miss.  547, 
Ann.  Cas.  1916D,  127,  65  South.  581,  upholding  Webb-Kenyon  act  pro- 
hibiting interstate  shipment  of  liquors  for  purposes  in  violation  of  law  of 
State;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo.  679,  111  S.  W.  505,  holding 
void  statute  regulating  hours  of  service  of  telegraphers  so  far  as  affecting 
those  employed  in  interstate  commerce;  Missouri  etc.  Ry.  Co.  v.  Lenahan, 
39  OkL  289,  135  Pac.  386,  holding  Employers'  Liability  Act  superseded 
State  laws  on  same  subject  as  to  persons  employed  in  interstate  commerce ; 
State  V.  Peet,  80  Vt.  457,  130  Am.  St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677, 
68  Atl.  664,  holding  statute  prohibiting  keeping  with  intent  to  ship  out  of 
State  flesh  of  calf  under  four  weeks  old  when  killed  was  void  as  violating 
commerce  clause. 

Sale  is  object  of  importation  and  is  essential  ingredient  of  that  inter- 
coDise  of  which  importation  constitutes  part. 

Approved  in  United  States  v.  First  Nat.  Bank,  190  Fed.  338,  in  reviewing 
legislation  relating  to  interstate  shipment  of  liquors;  State  v.  Grier,  4 
Boyee  (Del.),  368^  371,  88  Atl.  598,  599,  holding  State  could  not  prohibit 
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or  regulate  sale  of  liquors  imported  in  original  packages ;  D.  E.  Foote  &  Co. 
V.  Clagett,  116  Md.  236,  81  Atl.  514,  holding  void  tirx  on  sale  of  oysters 
shipped  from  other  States;  State  v.  Eighteen  Casks  of  Beer,  24  Okl.  792, 
25  L.  B.  A.  (N.  S.)  492,  104  Pac.  1095,  holding  liquor  shipped  from  out- 
side State  to  owner  as  consignee  was  subject  to  confiscation  under  State 
law  while  still  on  premises  of  carrier  but  in  possession  of  owner;  Taylor 
V.  Carpenter,  2  Wood.  &  M.  19,  Fed*.  Cas.  13,785,  holding  aliMi  friend  en- 
titled to  damages,  for  infringement  of  trademark,  to  extent  of  hid  damage 
by  loss  of  sales;  dissenting  opinion,  Mugler  v.  Kansas,  123  U.  S.  675,  31 
L.  Ed.  215,  8  Sup.  Ct.  304,  arguing  against  authority  of  State  to  pass  law 
divesting  right  to  sell  liquor  already  manufactured  under  its  authority. 

The  taxing  power  of  a  State  is  coextensive  with  its  sovereignty  over  per- 
sons and  property  within  its  territory. 

Approved  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  146  Fed.  409,  cars  owned 
by  railroad  and  delivered  by  it  to  another  road,  with  freight,  to  be  used 
in  transportation  of  such  freight  to  another  State,  are  not  attachable  under 
laws  of  State  into  which  they  are  carried;  United  States  v.  Green,  137 
Fed.  188,  under  Oleomargarine  Act,  §  1,  arrival  of  renovated  butter  duly 
stamped  and  labeled  within  State  other  than  that  from  which  it  was 
shipped  did  not  remove  liability  for  violating  act;  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  284,  125  Pac.  239,  holding  void  license  tax  on  total  capital 
stock  of  foreign  corporations  doing  business  in  State  as  taxing  property 
outside  State;  Range  Co.  v.  Campen,  135  N.  C.  514,  516,  47  S.  E.  661,  hold- 
ing void  Revenue  Act  1903,  §  36,  levying  tax  on  peddlers  as  applied  to 
sales  by  sample  of  goods  manufactured  in  another  State  and  delivered  in 
original  package;  Greek  etc.  Sponge  Co.  v.  Richardson  etc.  Co.,  124  Wis. 
475,  102  N.  W.  890,  transaction  by  which  merchandise  is  sold  to  domestic 
corporation  by  foreign  corporation,  and  is  consigned  to-  local  agent  of 
latter  for  inspection  by  purchaser,  and  after  inspection  to  be  delivered  in 
original  package,  constitutes  interstate  commerce ;  Society  v.  Coite,  6  Wail. 
607,  18  L.  Ed.  902,  affirming  power  of  State  to  tax  dex)osits  in  savings 
banks,  although  such  deposits  are  invested  in  Federal  securities;  Trans- 
portation Co.  V.  Wheeling,  99  U.  S.  279,  25  L.  Ed.  414,  holding  steamboats 
engaged  in  interstate  traffic  taxable^  under  State  law,  as  property  of  com- 
pany having  its  main  office  in  State;  Central  Pacific  R.  R.  Co.  v.  California, 
162  U.  S:  125,  40  L.  Ed.  914,  16  Sup.  Ct.  778,  affirming  power  of  State  to 
tax  property  of  railroad  chartered  by  Congress  (but  see  dissenting  opinion 
in  Central  Pacific  R.  R.  Co.  v.  California,  162  U.  S.  148,  40  L.  Ed,  922, 
16  Sup.  Ct.  787) ;  Forbes  v.  Gracey,  9  Fed.  Cas.  403,  holding  ore  taken 
from  United  States  land  taxable  in  hands  of  miner;  Battle  v.  Mobile, 
9  Ala.  237,  44  Am.  Dec.  440,  New  Orleans  v.  Eclipse  etc.  Co.,  33  La.  Ann. 
648,  39  Am.  Rep.  280,  and  Howell  v.  State,  3  Gill,  27,  asserting  power  of 
city  to  tax  vessel  of  a  citizen,  although  such  vessel  is  enrolled  under  Fed- 
eral laws;  People- V.  Naglee,  1  Cal.  236,  52  Am.  Dec.  316,  holding  valid  a 
law  imposing  license  tax  ui>on  miners,  although  mines  situated  on  United 
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States  land ;  Standard  Oil  Co.  v.  Combs,  96  Ind.  184,  49  Am.  Bep.  161,  hold- 
ing goods  in  process  of  preparation  for  export  subject  to  taxation  as  prop- 
erty; Second  Municipality  v.  Corning, '4  La.  Ann.  '408,  sustaining  validity 
of  tax  npon  dealers  in  bills  of  exchange;  The  Wharf  Case,  3  Bland  Ch. 
374,  375,  asserting  right  of  State  to  charge  fee  for  docking  at  State 
wharves;  Coe  v,  Errol,  62  N.  H«  313,  holding  timber  cut  for  export  to  be 
taxable  as  property  so  long  as  it  reinains  in  State;  State  v.  Engle,  34 
N.  J.  L  427,  holding  that  property  landed  upon  wharf  for  assortment,  in 
coarse  of  transportation  across  State,  has  no  situs  in  State  for  purpose  of 
taxation;  People  ex  rel.  v.  Commissioners,  35  N.  Y.  448,  where  shares  of 
State  bank  held  to  be  taxable  where  bank  is  located,  although  capital  in- 
vested in  Federal  securities;  Salt  Lake  etc.  Bank  v.  Golding,  2  Utah,  9, 
holding  shares  of  national  bank  in  hands  of  individual  taxable  as  property 
under  territorial  law.  ' 

Distinguished  in  State  Tonnage  Tax  Cases,  12  Wall.  224,  20  L.  Ed.  377, 
denying  right  of  States  to^tax  vessels  owned  by  their  citizens  at  so  much 
per  ton  of  registered  tonnage. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  239. 

Power  of  State  to  discriminate  against  goods  of  foreign  country  by 
taxing  sale.    Note,  5  Ann.  Gas.  880. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  648, 
662,  663,  664,  691. 

States  cannot  restrain  action  of  national  government  by  any  Interference 
vitb  its  power  to  regulate  commerce.  v* 

Approved  in  United  States  v.  Hvoslef,  237  U.  S.  13,  Ann.  Gas.  1916A, 
286,  59  L.  Ed.  819,  36  Sup.  Ct.  459,  holding  void  provisions  of  war  revenue 
act  for  stamp  tax  on  charter-party  of  vessel  exclusively  for  foreign  por'l; 
Western  Union  Telegraph  Co.  v.  State  of  Kansas,  216  U.  S.  32,  64  L.  Ed. 
368,  30  Sup.  Ct.  190,  holding  void  State  statute  imposing  as  tax  on  corpora- 
tion percentage  of  all  capital  stock  as  tax  on  property  beyond  limits  of 
State;  Northern  Securities  Co.  v.  United  States,  193  U.  S.  363,  48  L.  Ed. 
706,  24  Sup.  Ct.  436,  upholding  enforcement  of  anti-trust  act  by  injunction 
against  corporation  organized  in  pursuance  of  combination  of  stockholders 
of  two  competing  interstate  railroads ;  Montgomery  v.  Portland,  190  U.  S. 
105,  47  L.  Ed.  970,  23  Sup.  Ct.  737,  holding  extension  of  wharves  beyond 
local  harbor  line  in  navigable  waters  wholly  within  State  is  invalid  under 
Act  September  19,  1890,  section  12  (25  Stats,  at  Large,  400,  426,  c.  860), 
relating  to  construction  under  regulations  of  Congress;  Cummings  v. 
Chicago,  188  U.  S.  430,  47  L.  Ed.  531,  23  Sup.  Ct.  477,  holding  under  acts 
of  March  3,  1887,  c.  373  (24  Stats,  at  Large,  662),  and  August  13,  1888, 
e.  886  (26  Stats,  at  Lai^e,  433,  U.  S.  Comp.  Stats.  1901,  p.  608),  Circuit 
Court  has  jurisdiction  over  action  involving  right  to  construct  dock  in 
navigable  river;  Lottery  Case,  188  U.  S.  348,  47  L.  Ed.  498,  23  Sup.  Ct. 
323,  holding  carriage  of  lottery  tickets  from  one  State  to  another  by  ex- 
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press' company  is  interstate  commerce;  Caldwell  v.  North  Carolina,  187 
U.  S.  630,  47  L.  Ed.  340,  23  Sup.  Ct.  232,  holding  an  ordinance  under  which 
license  fee  may  be  required  from  agent  of  nonresident  portrait  company 
who  receives  pictures  and  frames  previously  ordered  and  after  breaking 
bulk  and  placing  each  picture  in  frame  and  delivering  same  is  invalid; 
Stockard  v.  Morgan,  185  U.  S.  30,  46  L.  Ed.  792,  22  Sup.  Ct.  578,  holding 
tax  imposed  by  State  upon  residents  of  that  State  as  merchandise  brokers 
whose  business  is  confined  to  soliciting  orders  within  the  State  to  be  filled 
by  nonresident  firm  is  unconstitutional ;  Austin  v.  Tennessee,  179  U.  S.  372, 
377,  45  L.  Ed.  237,  239,  21  Sup.  Ct.  143,  holding  tobacco  especially  after 
its  manufacture  has  been  made  the  subject  of  Federal  regulations  is  a 
legitimate  article  of  commerce;  American  Sugar  Refining  Co.  v.  Louisiana, 

179  U.  S.  92,  45  L.  Ed.  104,  21  Sup.  Ct.  45,  holding  manufacturer  of  refined 
sugar  is  not  denied  equal  protection  of  the  law  because  of  discrimination 
made  by  Louisiana  Constitution  of  1879,  article  206,  taxing  such  manu- 
facturer but  exempting  from  tax  those  who  refine  product  of  their  own 
plantations;  George  H.*  Lee  Co.  v.  Webster,  190  Fed.  356,  holding  void 
State  statute  imposing  registration  fee  on  dealers  shipping  concentrated 
feeding-stuff  into  State;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  770, 
795,  holding  State  statute  reducing  passenger  fares  was  void  as  creating 
unjust  discriminations  between  points  in  State  and  points  in  other  States 
and  in  violation  of  commerce  clause  of  Constitution;  Ex  parte  Eaglesfield, 

180  Fed.  559,  560,  561,  562,  holding  void  ordinance  imposing  license  tax  on 
sale  cargo  brought  from  one  State  to  another  on  vessel;  Larabee  v.  DoUey, 
175  Fed.  393,  holding  void  bank  guaranty  law  of  Kansas  as  denying  equal 
protection  of  law  to  national  banks  which  were  unable  to  accept  provisions ; 
Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  561,  holding  void  statute  limit- 
ing construction  of  gas-pipe  lines  to  State  corporations  without  power  to 
deliver  gas  outside  State;  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed. 
331,  13  Ann.  Caa.  893,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  holding 
Safety  Appliance  Act  applied  to  railroad  engaged  in  interstate  commerce 
though  operating  entirely  within  State;  Snead  v.  Central  of  Georgia  Ry. 
Co.,  151  Fed.  618,  upholding  Employers'  Liability  Act  of  1906;  United 
States  V.  Thomas,  115  Fed.  209,  holding  when  defendant  was  indicted  for 
omitting  to  attach  revenue  stamp  upon  memoranda  of  sale  of  shares  of 
railroad  stock  in  violation  of  section  25,  schedule  A,  entitled  "Stamp 
Taxes,"  1898,  demurrer  on  the  ground  that  tax  was  direct  tax  was  properly 
overruled;  In  re  Tinsman,  95  Fed.  649,  holding  municipal  ordinance  requir- 
ing i)ersons  soliciting  orders  on  behalf  of  manufacturers  of  goods,  to  take 
out  a  license  and  pay  tax  when  enforced  against  person  soliciting  orders 
for  manufacturer  in  another  State,  is  in  violation  of  United  States  inter- 
state commerce;  Hughes  v.  Los  Angeles,  168  Cal.  765,  145  Pac.  95,  holding 
void  occupation  tax  on  agents  of  insurance  companies;  Smith  v.  Farr,  46 
Colo.  369,  370,  104  Pac.  403,  holding  statute  imposing  license  tax  on  itiner- 
ant venders  void  as  tax  on  sale  of  goods  imported  intp  State;  Stubbs  v. 
People,  40  Colo.  419;  427,  122  Am.  St  Rep.  1068,  13  Ann.  Oas.  1025,  11 
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L  R.  A  (N.  S.)  1071,  90  Pac.  1115, 1118,  holding  void  law  prohibiting  owning 
of  docked  horses  brought  into  State;  Van  Winkle  v.  State,  4  Boyce  (Del.), 
597,  604,  Ann.  Gas.  1916D,  104,  91  Atl.  393,  396,  holding  Webb-Kenyon  act 
removed  protection  of  commerce  clause  only  when  liquors  were  to  be  used 
in  violation  of  State  laws  and  State  law  prohibiting  liquor  shipment  in 
prohibition  district  was  void  as  to  interstate  shipments  for  personal  use ; 
State  V.  Grier,  4  Boyce  (Del.),  384,  88  Atl.  604,  upholding  State  statute 
,  r^ulating  interstate  transportation  of  liquors  into  prohibition  territory 
where  transportation  was  connected  with  forbidden  sale,  and  prohibited  by 
Congress;  Augusta  City  Councilv.  Augusta  etc.  Ry.  Co.,  130  Ga.  816,  124 
Am.  St  Rep.  197,  61  S.  £.  993,  holding  city  could  not  impose  specific 
annual  tax  on  business  of  railroad  engaged  exclusively  in  interstate  com- 
merce for  running  cars  on  city  streets;  Williams  v.  Fears,  110  Ga.  689, 
35  S.  E.  700,  701,  holding  tax  upon  ''emigrant  agent  act  of  1898  of  Geor- 
gia,*' is  not  regulation  of  commerce;  State  v.  Lowry,  166  Ind.  379,  380, 
9  Ann.  Gas.  350,  4  L.  R.  A.  (N.  S.)  528,  77  N.  E.  730,  holding  State  could 
not  prohibit  owning  of  original  package  of  cigarettes  imported  from  an- 
other State;  State  v.  United  States  Express  Co.,  164  Iowa,  142,  145  N.  W. 
462,  holding  Congress  had  power  to  prohibit  shipment  of  liquor  into  State 
for  purpose  of  supplementing  State's  prohibitory  laws;  State  v.  Missouri 
Pac.  Ry.  Co.,  96  Kan.  623,  152  Pac.  784,  upholding  statute  of  1913  rcj^ilat- 
ing  shipment  of  liquor  into  State  as  complementary  to  Webb-Kenyon  act ; 
Wheeler  v.  Weightman,  96  Kan.  66,  L.  R.  A.  1916A,  846,  149  Pac.  984, 
holding  void  tax  on  record  of  mortgages  based  on  amount  and  term  of 
debt  as  provision  for  unequal  taxation  of  property;  Cincinnati  etc.  R.  Co. 
V.  Commonwealth,  126  Ky.  566,  568,  104  S.  W.  394,  395,  holding  void  State 
statute  limiting  bringing  into  State  of  liquor ;  State  v.  Pabst  Brewing  Co., 
128  La.  772,  55  South.  350,  holding  State  could  not  tax  sale  of  beer  which 
constituted  interstate  commerce";  American  Mfg.  Co.  v.  St.  Louis,  238  Mo. 
274,  275,  142  S.  W.  298,  holding  jute  butts  imported  by  manufacturer  to 
be  made  into  bags  not  taxable  while  in  original  package ;  State  v.  Parker 
Distilling  Co.,  236  Mo.  246,  247,  285,  307,  309,  139  S.  W.  458,  471,  479, 
480,  holding  statute  imposing  license  tax  on  dealers  in  and  manufac turd's 
of  liquors  did  not  violate  constitutional  prohibition  against  levying  imposts 
on  imports,  that  prohibition  not  applying  to  imports  from  other  States; 
Durkee  v.  Moses,  67  N.  H.  116,  23  Atl.  793,  holding  General  Laws,  chapter 
109,  section  18  (N.  H.),  making  penal  the  solicitation  for  taking  intoxicat- 
ing liquors  in  the  State  for  delivery  in  another  State  is  void ;  New  York 
etc.  R.  Co.  V.  Board  of  Chosen  Freeholders,  76  N.  J.  L.  670,  16  Ann.  Cas. 
868,  74  Atl.  956,  upholding  resolution  fixing  ferry  rates  bietween  New  Jer- 
sey and  New  York;  Hancock,  Comptroller  v.  Singer  Mfg.  Co.,  62  N.  J.  L. 
342,  41  Atl.  852,  holding  exemption  of  shares  of  stock  of  an  incorporated 
company  in  the  hands  of  stockholders  also  exempts  the  capital  stock ;  In  re 
Wilson,  10  N.  M.  36,  60  Pac.  75,  holding  territorial  statute  imposing  license 
fee  as  condition  upon  which  coal  oil  may  be  sold  is  unconstitutional  when 
applied  to  sales  in  original  packages  by  importer  of  oil  refined  without 
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the  territory;  Schleslinger  y.  Gilhooly,  189  N.  Y.  16,  12  Ann.  Gas.  1138^ 
81  N..  E.  624,  holding  provisions  of  national  banking  act  as  to  nsnry 
superseded  all  State  laws  as  to  usury  as  applied  to  national  banks;  State 
V.  Rankin,  11  S.  D.  149,  76  N.  W.  301,  holding  laws  of  South  Dakota  of 
1897,  chapter  102,  imposing  license  fee  on  solicitors  taking  orders  for 
mercantile  establishment  violates  interstate  commerce  clause  of  Constitu- 
tion as  against  salesman  for  house  in  another  State  selling  by  sample; 
Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  506,  175  S.  W.  551,  upholding 
tax  on  foreign  corporation  doing  business  in  State  based  on  capital  stock ; 
State  V.  Hoyt,  71  Vt.  62,  42  Atl.  974,  holding  Vt.  Stats.,  c.  198,  relating 
to  licenses  ta  peddlers  is  unconstitutional  since  it  discriminates  in  favor 
of  foreign  goods;  Southern  Express  Company  v.  Gk>ldberg,  101  Va.  624, 
44  S.  E.  895,  holding  Code  1887,  §  1215,  in  so  far  as  it  undertakes  to  fit 
rates  to  be  charged  by  interstate  carriers,  is  void;  Adkins  v.  Riohmond,  98 
Va.  95,  34  S.  E.  968,  holding  city  ordinance  requiring  resident  agent  for 
nonresident  principal  to  pay  license  is  regulation  of  commerce;  Western 
Union  Telegraph  Co.  v.  Lakin,  53  Wash.  334,  17  Ann.  Gas.  718,  101  Pac. 
1097,  holding  Federal  franchise  to  telegraph  company  to  use  post-roads  not 
subject  to  State  tax;  Pennywitt  v.  Blue,  73  W.  Va.  722,  81  S.  E.  401, 
holding  broker  selling  by  sample  for  principals  outside  State  not  subject 
to  license  tax;  Loverin  &  Browne  Co.  v.  Travis,  135  Wis.  329,  330,  115 
N.  W.  831,  holding  shipment  to  agent  in  one  container  of  several  parcels 
as  ordered  by  customers  was  interstate  commerce,  and  upholding  contract 
for  such  sales;  dissenting  opinion  in  Dooley  v.  United  States,  183  U.  S. 
155,  162,  46  L.  Ed.  131,  22  Sup.  Ct.  64-71,  majority  holding  tax  imposed 
on  goods  imported  from  New  York  into  Porto  Rico  under  Foraker  act, 
April  12,  1900  (31  Stats,  at  Large,  77,  c.  191),  is  tax  on  exports  within 
United  States  Const.,  art.  I,  §  9 ;  The  Passenger  Cases,  7  How.  395,  398, 
400,  423,  431,  433,  434,  439,  455,  12  L.  Ed.  749,  750,  761,  761,  764.  765,  767, 
774  (reversing  4  Met.  289,  297),  and  People  v.  Brooks,  4  Denio,  476,  478, 
479,  denying  constitutionality  of  State  law,  requiring  masters  of  vessels 
engaged  in  foreign  commerce  to  pay  certain  amount  per  capita  before  land-* 
ing  alien  passengers  in  State;  ^nnot  v.  Commissioners,  22  How.  243,  16 
L.  Ed.  247,  where  statute  requmng  steamboats  navigating  State  waters 
to  register  before  leaving  port,  held  to  be  in  conflict  with  Federal  naviga- 
tion laws  and  void ;  Almy  v.  California,  24  How.  173,  16  L.  Ed.  646,  deny- 
ing validity  of  State  law,  imposing  stamp  duty  upon  bills  of  lading  for 
gold  or  silver  shipped  out  of  State;  Crandall  v.  Nevada,  6  Wall.  47,  48, 
18  L.  Ed.  748  (reversing  1  Nev.  309,  310,  313),  and  Joseph  v.  Randolph, 
71  Ala.  508,  46  Am.  Rep.  352,  placing  invalidity  of  State  law  taxing  rail- 
roads for  carrying  passengers  out  of  State,  upon  ground  that  it  interfered 
with  right  of  citizens  to  pass  through  State;  State  Tonnage  Tax  Cases,  12 
Wall.  216,  224,  20  L.  Ed.  374,  377,  holding  tax  upon  vessels  at  so  mnch 
per  ton  of  registered  tonnage  to  be  repugnant  to  clause  in  Constitntion 
prohibiting  States  from  levying  any  duty  on  tonnage;  Ward  v.  Maryland, 
12  Wall.  429,  430,  20  L.  Ed.  452,  reversing  31  Md.  286,  288,  1  Am.  Bep. 
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55, 57,  and  holding  State  law  imposing  discriminatory  tax  upon  nonresident 
traders,  in  effect  a  restriction  npon  commerce  and  void ;  Farmers  *  etc.  Bank 
r.  Dearing,  91  U.  S.  34,  23  L.  Ed.  199,  holding  national  banks  not  subject 
to  State  law  prescribing  legal  rate  of  interest;  Welton  v.  Missouri,  91 
(J.  S.  278,'  280,-281,  282,  23  L.  Ed.  349,  350,  and  Brennan  v.  Titusville,  153 
U,  S.  301,  302,  38  L.  Ed.  722,  723,  14  Sup.  Ct.  832,  833,  holding  void,  a 
State  law  requiring  payment  of  license  tax  by  dealers  in  goods  not  pro- 
duced in  State ;  Henderson  v.  New  York,  92  U.  S.  274,  23  L.  Ed.  550,  hold- 
ing void,  as  being  restrictive  of  foreign  commerce,  a  statute  requiring  ship- 
masters to  give  bonds  to  indemnify  State  in  case  immigrants  become 
charts  upon  it;  Foster  v.  Master  etc.,  94  U.  S.  247,  24  L.  Ed.  123,  deny- 
ing validity  of  laws  providing  for  survey  of  hatches  of  vessels  arriving  in 
port,  and  of  damaged  goods  coming  on  board  of  them;  Hall  v.  De  Cuir, 
95  U.  S.  499,  24  L.  Ed.  552,  denying  power  of  State  to  require  steamboat 
companies  to  accord  equal  privileges  to  all  passengers  without  discrimina- 
tion on  account  of  race  or  color;  Guy  v.  Baltimore,  100  U.  S.  438,  443,  26 
L.  Ed.  744,  746,  denying  right  of  States  to  discriminate  against  vessels 
engaged  in  interstate  trade,  by  demanding  excessive  dockage  fees;  Tele- 
graph Co.  v.  Texas,  105  U.  S.  465,  26  L.  Ed.  1068,  holding  State  law  taxing 
messages  transmitted,  to  be  inoperative  as  to  messages  sent  upon  Federal 
public  business;  Moran  v.  New  Orleans,  112  U.  S.  73,  28  L.  Ed.  655,  5 
Snp.  Ct.  40,  holding  void,  a  municipal  ordinance  requiring  payment  of 
license  tax  by  persons  owning  towboats  engaged  in  interstate  trade; 
Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  573,  SO  L.  Ed.  249,  7  Sup.  Ct. 
11,  denying  power  of  State  to  regulate  fares  and  freight  charges  for  trans- 
portation extending  outside  the  State;  Robbins  v.  Shelby  etc.  Dist.,  120 
U.  S.  492,  30  L.  Ed.  696,  7  Sup.  Ct.  593,  declaring  void  a  law  requiring 
dmmmers  not  having  regularly  licensed  house  of  business  in  district,  to 
pay  license  tax  for  privilege  of  selling  gobds  there  by  sample;  Fargo  v. 
Michigan,  121  U.  S.  243,  30  L.  Ed.  894,  7  Sup.  Ct.  862,  declaring  void  a 
tax  upon  gross  receipts  of  railroads  derived  from  interstate  trade ;  so  also 
in  Philadelphia  S.  S.  Co.  v.  Pennsylvania*,  122  U.  S.  337,  347,  30  L.  Ed. 
1201,  1205,  7  Sup.  Ct.  1120,  1125,  as  to  similar  tax  on  gross  receipts  of 
steamship  companies;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  494,  499, 
505,  31  lu  Ed.  710,  712,  714,  8  Sup.  Ct.  703,  706,  1065,  denying  validity 
of  law  requiring  common  carrier,  before  delivery  of  liquors,  to  show  certifi- 
cate to  effect  that  consignee  is  licensed  dealer;  California  v.  Pacific  R.  R. 
Co.,  127  U.  S.  41,  32  L.  Ed.  158,  8  Sup.  Ct.  1081,  denying  power  of  State 
to  tax  franchise  granted  by  Federal  government ;  Leloup  v.  Mobile,  127  U.  S. 
646,  647,  32  L.  Ed.  313,  314,  8  Sup.  Ct.  1383,  holding  business  of  trans- 
mitting messages  between  States  to  be  interstate  commerce  and  so  not 
taxable  by  States ;  Leisy  v.  Hardin,  136  U.  S.  Ill,  117,  124,  34  L.  Ed.  133, 
1S4,  137,  10  Sup.  Ct.  684,  685,  689,  holding  a  law  prohibiting  sales  of 
liquor  inoperative  as  to  sales  by  consignee  in  original  packages;  In  re 
Rahrer,  140  U.  S.  556,  567,  662,  35  L.  Ed.  574,  575,  577,  11  Sup.  Ct.  867, 
869,  but  holding  that  as  Congress  has  plenary  power  in  the  matter  of 
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commerce,  it  may  allow  the  States  to  prohibit  sales  of  liquor  in  original 
packages;  Pollock  v.  Farmers'  L.  &  T.  Co.,  157  U.  S.  581,  591,  89  L.  Ed. 
819,  823,  15  Sup.  Ct.  689,  693,  applying  principle  in  denying  power  of  Con- 
gress to  tax  municipal  bonds  issued  under  authority  of  State,  si^ch  bonds 
being  instrumentalities  of  State  government;  Rhodes  v.  Iowa,  170  U.  S. 
416,  42  L.  Ed.  1093,  18  Sup.  Ct.  665,  holding  that  right  of  State  to  prohibit 
sales  of  liquor  does  not  include  right  to  prohibit  importation;  Schollen- 
bei^er  v.  Pennsylvania,  171  U.  S.  21,  22,  23,  48  L.  Ed.  24,  18  Sup.  Ct.  765, 
766,  denying  power  of  States  to  exclude  importation  of  oleomai-garine ; 
Day  V.  Buffinton,  3  Cliff.  387,  Fed.  Cas.  3675,  applying  principle  in  deny- 
ing power  of  Congress  to  tax,  as  income,  the  salary  of  a  State  judge;  In  re 
Parrott,  6  Sawy.  382,  1  Fed.  514,  holding  provision  in  State  Constitution, 
prohibiting  employment  of  Chinese,  repugnant  to  treaty  with  China  and 
void ;  Railroad  Tax  Case,  8  Sawy.  250,  307,  13  Fed.  732,  778,  denying  right 
of  State  to  evade  constitutional  provision  as  to  "equal  protection  of  laws," 
in  exercise  of  its  taxing  power ;  Louisville  etc.  Ry.  Co.  v.  Railroad  Commis- 
sion, 19  Fed.  713,  denying  power  of  States  to  regulate  freight  and  passen- 
ger rates;. Swift  v.  Sutphin,  39  Fed.  633,  635,  In  re  Barber,  39  Fed.  645, 
and  In  re  Rebman,  41  Fed.  869,  holding  unconstitutional,  as  being  restric- 
tive of  interstate  commerce,  laws  prohibiting  sales  of  dressed  meat  in  State, 
unless  animals  had  been  previously  inspected  on  hoof  by  State  officer  (and 
see  State  cases  printed  as  notes,  39  Fed.  637,  647,  648) ;  American  Fertiliz- 
ing Co.  v.  Board  of  Agriculture,  43  Fed.  611,  11  L.  R.  A.  181,  law  taxing 
privilege  of  selling  imported  fertilizers ;  Spellman  v.  New  Orleans,  45  Fed. 
4,  holding  void,  as  applied  to  interstate  freight,  a  law  prohibiting  railroad 
companies  from  selling  perishable  freight  on  their  property;  Georgia  Pack- 
ing Co.  V.  Macon,  60  Fed.  778,  22  L.  R.  A.  777,  an  act  requiring  dealers 
in  imported  meats  to  pay  license;  United  States  v.  Elliott,  64  Fed.  30,  and 
United  States  v.  Debs,  64  Fed.  751,  asserting  power  of  Congress  to  provide 
penalty  for  obstructing  interstate  commerce ;  Cuban  Steamship  Co.  v.  Fitz- 
patrick,  66  Fed.  66,  denying  right  of  State  to  restrict  landing  of  imported 
goods  by  unreasonable  dock  regulations;  Ex  parte  Hough,  69  Fed.  331, 
holding  void,  an  act  taxing  foreign  dealers  in  pianos  for  privilege  of  sell- 
ing in  State;  United  States  v.  Boyer,  85  Fed.  434,  but  denying  right  of 
Congress,  as  incident  to  commerce  power,  to  provide  for  inspection  of  cat- 
tle about  to  be  slaughtered;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  10  Fed. 
Cas.  491,  denying  validity  of  assignment  for  benefit  of  creditors  in  conflict 
with  national  bankrupt  act;  Philadelphia  etc.  Towboat  Co.  v.  Philadelphia 
etc.  R.  R.  Co.,  19  Fed.  Cas.  476,  holding  vessel  licensed  by  Federal  govern- 
ment for  interstate  coasting  trade,  not  subject  to  State  Sunday  laws; 
United  States  v.  Gould,  25  Fed.  Cas.  1379,  asserting  power  of  Congress 
to  prohibit  slave  trade ;  United  States  v.  Jackson,  26  Fed.  Cas.  562,  to  pro- 
vide for  inspection  of  vessels  engaged  in  interstate  coasting  trade;  Will- 
iams V.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374,  holding  void  an  act  ex- 
empting vessel  owned  in  State,  from  payment  of  half-pilotage  fees,  as 
giving  preference  to  jwrts  of  a  State;  McCreary  v.  State,  73  Ala.  482, 
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holding  void  a  discriminatory  tax  upon  imported  liquors;   Stratford  v. 
Montgomery,  110  Ala.  626,  20  South.  129,  holding  law  taxing  brokers  not 
applicable  to  brokers  representing  nonresident  principals  exclusively;  Lin 
Sing  V.  Washburn,  20  Cal.  571,  680,  denying  validity  of  law  taxing  Chinese 
for  privilege  of  residing  in  State ;  Carson  River  etc.  Co.  v.  Patterson,  33 
Cal.  340,  denying  power  of  State  to  levy  toll  on  logs  floated  down  stream 
from  one  State  to  another;  People  v.  Raymond,  34  Cal.  498,  499,  holding 
law  requiring  affixing  of  stamp  to  passenger  tickets,  restrictive  of  com- 
merce and  void;  £x  parte  Thomas,  71  Cal.  205,  12  Pac.  53,  denying  validity 
of  act  discriminating  in  taxation  of  dealers  in  imported  goods ;  San  Benito 
County  V.  S.  P.  R.  R.  Co.,  77  Cal.  621,  19  Pac.  828,  denying  power  of  State 
to  tax  franchises  of  interstate  railroads;  State  Treasury  v.  Philadelphia 
etc.  R.  B.  Co.,  4  Houst.  196,  204,  to  levy  per  capita  tax  upon  railroads 
for  persons  carried  into  or  out  of  the  State ;  Webb  v.  Dunn,  18  Fla.  724, 
to  levy  toll  on  vessels  entering  harbor;  Osborne  v.  State,  33  Fla.  172,  39 
Am.  St  Bep.  104,  26  L.  B.  A.  124,  14  South.  691,  law  taxing  business  done 
by  express  companies  applicable  to  companies  doing  local  or  State  business ; 
HoUida  v.  Hunt,  70  111.  113,  22  Am.  Bep.  66,  holding  void  a  State  law  pur- 
porting to  regulate  sales  of  patent  rights  and  to  prevent  frauds  in  connec- 
tion therewith ;  State  ex  rel.  v.  Garton,  32  Ind.  7,  2  Am.  Bep.  319,  denying 
power  of  Congress  to  require  affixing  of  revenue  stamp  as  prerequisite  to 
validity  of  sheriff's  bond;  City  of  Huntington  v.  Mahan,  142  Ind.  698, 
51  Am.  St.  Bep.  202,  42  N.  E.  464,  holding  city  ordinance  requiring  pay- 
ment of  license  tax  by  peddlers  to  have  no  application  to  salaried  dis- 
tributing agent  of  firm  located  in  anothejr  State;  Council  Bluffs  v.  Kansi^ 
City  etc.  R.  R.  Co.,  46  Iowa,  349,  24  Am.  Bep.  779,  holding  void,  an  act 
requiring  roads   connecting  with   Union  Pacific  railrosfd   to  transfer  at 
Council  Bluffs;  Gatton  v.  Chicago  etc.  Ry.  Co.,  96  Iowa,  129,  28  L.  B.  A. 
562,  63  N.  W.  696,  refusing  to  allow  recovery  for  overchai^e  on  interstate 
shipment;  Daniel  v.  Trustees,  78  Ky.  544,  holding  void  tax  upon  sales  by 
auctioneers,  discriminating  against   nonresidents;   Higgins   v.   Lime,   130 
Mass.  3,  denying  power  of  State  to  regulate  inspection  and  sale  of  lime 
imported  from  another  State ;  Coit  v.  Sutton,  102  Mich.  326,  '25  L.  B.  A. 
820,  60  N!  W\  690,  holding  law  exacting  franchise  tax  from  foreign  cor- 
porations doing  business  in  State  inoperative  as  to  commercial  corporations 
represented  by  agents;  State  v.  North,  27  Mo.  476,  478,  479,  480,  481,  hold- 
ing void  a  discriminatory  tax  upon  venders  of  foreign  goods.;  Barker  v. 
Bank,  69  N.  H.  311,  holding  national  bank  not  subject  to  penalty  against 
usury  imposed  by  State  law;  Erie  Ry.  Co.  v.  State,  31  N.  J.  L.  640,  86  Am. 
Dec  234,  denying  power  of  State  to  tax  foreign  railroad  corporations 
upon  basis  of  amount  of  freight  and  number  of  passengers  carried  (in  ac- 
cord with  dissenting  opinion,  s.  c,  30  N.  J.  L.  493) ;  People  ex  rel.  v.  Wem- 
ple,  138  N.  Y.  6,  19  L.  B.  A.  696,  33  N.  E.  721,  franchises  of  corporation 
engaged  in  interstate  transportation;  State  v.  Norris,  78  N.  C.  446,  but 
asserting  power  of  State  to  regulate  sale  of  "commercial  fertilizers"  if 
imports  are  not  discriminated  against;  Lawrence  v.  Hodges,  92  N.  C.  677, 
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53  Am.  Rep.  437,  holding  State  law  requiring  registry  of  chattel  mortgages 
inoperative  as  to  mortgage  on  vessel  enrolled  under  act  of  Congress;  Sipe 
V.  Murphy,  49  Ohio  St.  646,  17  L;  R.  A.  187,  31  N.  E.  887,  declaring  void 
a  city  ordinance  levying  special  tax  upon  goods  brought  into  city  and  sold 
at  auction ;  Arnold  v.  Yanders,  56  Ohio  St.  420,  60  Am.  St.  Rep.  755,  47 
N.  E.  51,  denying  power  of  State  to  regulate  sale  of  convict-made  goods 
imported  from  other  States;  State  v.  Rankin,  76  N.  W.  301,  holding  per- 
son soliciting  orders  for  nonresident  manufacturer  not  liable  to  license 
tax;  Southern  Express  Co.  v.  Hood,  15  Rich.  78,  94  Am.  Dec.  144,  holding 
tax  levied  upon  gross  receipts  of  express  companies  generally  included 
receipts  of  company  doing  interstate  business;  Railroad  Commrs.  y.  Rail- 
road Co.,  22  S.  C.  236,  denying  power  of  State  to  regulate  rates  and  fares 
for  transportation  to  points  outside  State;  State  v.  Morgan,  2  S.  D.  51, 
48  N.  W.  320,  but  holding  mercantile  agency  not  an  instrument  of  inter- 
state commerce  entitled  to  exemption  from  taxation;  State  v.  Scott,  98 
Tenn.  258,  259,  36  L.  R.  A.  462,  39  S.  W.  2,  denying  validity  of  special 
tax  upon  persons  soliciting  for  photographers  outside  State;  Railroad  Co. 
V.  Harris,  99  Tenn.  710,  43  S.  W.  120,  but  holding  valid  a  law  purporting 
to  tax  only  railroads  operating  wholly  -within  State ;  Higgins  v.  Rinker,  47 
Tex.  390,  392,  holding  void  a  prohibitory  liquor  law  discriminating  against 
imported  liquors;  N.  &  W.  R.  R.  Co.  v.  Commonwealth,  88  Va.  101,  29  Am. 
St.  Rep.  710,  13  L.  R.  A.  109,  13  S.  E.  342,  holding  statute  prohibiting  run- 
ning of  trains  on  Sunday  inoperative  as  to  interstate  lines;  dissenting 
opinions  in  the  following  cases:  New  York  v.  Miln,  11  Pet.  156,  160,  161, 
9.  L.  Ed.  669,  671,  majority  holdipg  valid,  as  a  police  regulation,  a  State 
law  requiring  masters  of  vessels  to  furnish  lists  of  immigrants;  Groves  v. 
Slaughter,  15  Pet:  511,  10  L.  Ed.  823,  arguing  against  invalidity  of  clause 
in  State  Constitution  empowering  legislature  to  prohibit  admission  of 
slaves;  Woodruff  v.  Parham,  8  Wall.  144,  19  L.  Ed.  390,  majority  holding 
that  tax  upon  sales  generally  included  goods  brought  from  other  States; 
O'Neil  V.  Vermont,  144  U.  S.  354,  36  L.  Ed.  463..  12  Sup.  Ct.  705,  where 
constitutionality  of  act  in  question  was  not  considered  by  majority;  Vance 
V.  W.  A.  Vtfndercook  Co.,  170  U.  S.  464,  42  L.  Ed.  1110,  18  Sup.  Ct.  684, 
dissenting  only  from  reasoning  of  majority,  and  concurring  in  holding 
State  law  regulating  sales  of  liquors,  inoperative  to  prevent  storage  in 
original  packages ;  Hinson  v.  -  Lott,  40  Ala.  135,  136,  majority  asserting 
power  of  State  to  levy  special  tax  upon  liquor  imported  from  other  States ; 
Coite  V.  Society  for  Savings,  32  Conn.  191,  196,  arguing  against  validity 
of  act  taxing  savings  banks  whose  deposits  were  largely  invested  in  Federal 
securities;  Commonwealth  v.  Huntley,  156  Mass.  248,  249,  15  L.  R.  A.  845, 
846,  30  N.  E.  1132,  majority  holding  valid  a  law  regulating  sales  of  oleomar- 
garine  imported ;  Walcott  v.  People,  17  Mich.  93,  majority  asserting  power 
of  State  to  tax  express  companies  on  gross  amount  of  business  done  in 
State]  Crow  v.  State,  14  Mo.  306,  317,  majority  holding  dealer  in  imported 
l^oods  to  be  subject  to  law  taxing  merchants  generally;  Commonwealth  v. 
Gloucester  Ferry  Co.,  98  Pa.  St.  119,  121,  majority  holding  ferry  company 
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landing  passengers  in  State  to  be  foreign  corx)oration  liable  to  tax  upon 
capital  stock;  New  York  ex  rel.  Parke,  Davis  &  Co.  v.  Roberts,  171  U.  S. 
671,  676,  43  L.  Ed.  328,  19  Sup.  Ct.  78,  where  majority  held  corporation 
dealing  lai^ely  in  imported  drugs  liable  to  general  tax  upon  capital 
stock;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  316,  43  L.  Ed.  715, 
17  Sup.  Ct.  357,  majority  asserting  power  of  State  to  require  inter- 
state roads  to  stop  trains  at  certain  stations;  Interstate  Commerce  Com. 
V.  Brimson,  154  U.  S.  470,  38  L.  Ed.  1055,  14  Sup.  Ct.  1130,  United  States 
V.  C.  C.  Knight  Co.,  156  U.  S.  15,  39  L.  Ed.  330,  15  Sup.  Ct.  255 ;  Sweatt 
V.  Railroad  Co.,  5  Bank.  Reg.  248,  3  Cliff.  351,  Fed.  Cas.  13,684,  United 
States  V.  Bridleman,  7  Sawy.  250,  7  Fed.  901,  Beebe  v.  State,  6  Ind.  538, 
Norris  V.  Doniphan,  4  Met.  (Ky.)  431,  Dover  v.  Portsmouth  Bridge  Co., 
- 17  N.  H.  229,  Stacy  v.  La  Belle,  99  Wis.  522,  67  Am.  St.  Rep.  880.  41 
L  R.  A  421,  75  N.  W.  61,  arguendo. 

Distinguished  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  167,  Ann.  Oas. 
1912B,  1312,  56  L.  Ed.  420,  31  Sup.  Ct.  342,  holding  Congress  had  power  to 
levy  excise  tax  upon  business  of  corporation;  New  York  v.  Wells,  208 
.  U.  S.  20^  52  L.  Ed.  872,  28  Sup.  Ct.  193,  holding  capital  employed  in  State 
by  foreign  manufacturer  in  selling  his  products  was  subject  to  State  taxa- 
tion; New  York  v.  Reardon,  204  U.  S.  158,  9  Ann.  Oas.  736,  51  L.  Ed.  421, 
27  Sup.  €t.  188,  upholding  State  tax  on  transfers  of  stock ;  Addyston  Pipe 
&  Steel  Co.  V.  United  States,  175  U.  S.  227,  44  L.  Ed.  142,  20  Sup.  Ct.  102, 
holding  agreepient  between  corporations  engaged  in  manufacture  of  pipe, 
under  which  they  enter  into  public  bidding  for  contracts,  when  in  truth 
there  is  no  competition,  is  void  under  anti-trust  act  of  Congress,  July  2, 
1890,  when  applied  to  sales  beyond  State ;  Oakland  Sugar  Mill  Co.  v.  Fred. 
W.  Wolf  Co.,  118  Fed.  244,  holding  Michigan  franchise  tax  act  of  1891 
(Comp.  Laws  1897,  §  8574)/  has  no  application  to  foreign  corporations 
whose  business  is  interstate;  D.  E.  Foote  &  Co.  v.  Stanley,  117  Md.  339, 
82  Atl.  381,  holding  State  could  levy  inspection  tax  on  oysters  which  may 
be  subject  of  interstate  shipment;  New. York  v.  Miln,  11  Pet.  134,  136,  145, 
147,  9  L.  fed.  660,  661,  665,  666,  holding  State  statute  requiring  masters 
td  furnish  city  officers  with  lists  of  immigrants  not  a  reg^ilation  of  com- 
merce; License  Cases,  5  How.  578,  601,  12  L.  Ed.  289,  300,  affirming  13 
N.  H.  580,  586,  and  asserting  power  of  State  to  prohibit  sales  of  liquor  in 
less  than  certain  quantity;  Veazie  v.  Moor,  14  How.  575,  14  L.  Ed.  548, 
holding  valid  a  State  law  granting  to  an  individual  exclusive  privileges  of 
navigation  upon  a  river  lying  wholly  within  the  State  and  not  navigable  in 
connection  with  any  interstate  waterway;  Oilman  v.  Philadelphia,  3  Wall. 
730,  18  L.  Ed.  101,  refusing  to  enjoin  the  erection  of  a  bridge  across  a 
navigable  river  lying  within  a  State,  it  appearing  that  such  bridge  would 
benefit  the  public  generally  and  that  Congress  had  not  acted  in  such  mat- 
ters; Pervear  v.  Commonwealth,  6  Wall.  478,  18  L.  Ed.  609,  holding  license 
from  Federal  government,  under  internpil  revenue  laws,  no  bar  to  indict- 
ment under  State  law  prohibiting  sale  of  liquor;  Society  v.  Coite,  6  Wall. 
605y  18  L.  Ed.  902,  holding  that  where  State  law  taxes  deposits  in  savings 
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banks,  a  bank  is  not  exempt  because  of  fact  that  deposits  are  invested  in 
Federal  securities,  themselves  exempt  from  taxation;  Sherlock  v.  Ailing, 
93  U.  S.  103,  23  L.  Ed.  820,  holding  valid  a  State  law  subjecting  owners 
of  vessels  engaged  in  interstate  trade  to  liability  for  negligence  resulting 
in  injury  to  passengers;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  542,  24 
L.  Ed.  152,  asserting  power  of  State  to  exclude  foreign  corporations  not 
complying  with  State  regulations;  Beer  Co.  v.  Massachusetts,  97  U.  S. 
33,  24  L.  Ed.  992,  to  prohibit  manufacture  or  sale  of  liquors,  although 
such  act  may  divest  powers  of  corporation  organized  for  that  purpose 
under  State  law;  Machine  Co.  v.  Gage,  100  U.  S.  677,  26  L.  Ed.  755,  and 
Emert  v.  Missouri,  156  U.  S.  312,  313,  316,  321,  39  L.  Ed.  434,  436,  436,  437, 
15  Sup.  Ct.  371,  372,  374,  affirming  validity  of  State  law  taxing  venders  of 
sewing-machines  regardless  of  place  of  manufacture;  Tiernan  v.  Rinker, 
102  U.  S.  126,  26  L.  Ed.  104,  refusing  to  enjoin  operation  of  State  law 
prohibiting  sales  of  liquor  generally  in  less  than  certain  quantity;  Home 
jLns.  Co.  V.  New  York,  134  U.  S.  599,  33  L.  Ed.  1029,  10  Sup.  Ct.  595, 
holding  that  tax  upon  corporations,  upon  basis  of  capital  stock,  is  opera- 
tive as  to  corporation  whose  capital  is  invested  in  Federal  bonds;  New  York 
ex  rel.  Parke,  Davis  &  Co.  v.  Roberts,  171  U.  S.  664,  43  L.  Ed.  826, 
19  Sup.  Ct.  78,  holding  tax  upon  capital  stock  of  corporation  valid, 
although  corporation  deals  largely  in  imported  goods;  United  States  v. 
New  Bedford  Bridge}  1  Wood.  &  M.  417,  418,  430,  486,  Fed.  Cas.  15,867, 
recognizing  rule,  but  holding  that  Federal  courts  have  not  jurisdic- 
tion, in  absence  of  express  grant  by  Congress,  of  indictment  for  ob- 
structing navigable  river  by  authority  of  State;  Sweatt  v.  Railroad  Co., 
5  Bank.  Reg.  249,  3  Cliff.  352,  Fed.  Cas.  13,684,  holding  railroad  chartered 
by  State  not  an  instrument  of  State  government,  and  affirming  power  of 
Congress  to  provide  for  transfer  of  franchises  of  insolvent  companies  under 
national  bankrupt  law ;  Ex  parte  Thornton,  4  Hughes,  228, 12  Fed.  544,  545, 
and  In  re  Rudolph,  2  Fed.  68,  refusing  to  declare  law  taxing  drummers 
unconstitutional,  in  absence  of  proof  of  its  discriminatory  effect;  In  re 
Hoover,  30  Fed.  53,  holding  rule  inapplicable  under  facts;  Cotting  v.  Kan- 
sas City  etc.  Co.,  82  Fed.  842,  holding  stockyards  company  not  such  ihstrit- 
ment  of  interstate  commerce  as  to  be  exempt  from  regulation  of  charges 
by  State ;  Oliver  Finney  etc.  Co.  v.  Speed,  87  Fed.  413,  affirming  validity  of 
law  taxing  stock  of  merchants  without  discrimination  as  to  residence;* 
Osbom  V.  Mobile,  44  Ala.  498,  holding  valid,  a  law  exacting  license  firom 
companies  doing  business  in  city  and  whose  business  extended  beyond 
limits  of  State;  People  v.  Coleman,  4  Cal.  56,  61,  60  Am.  Dec  590,  593, 
asserting  power  of  State  to  lay  special  tax  upon  sales  of  goods  brought 
into  State;  Sears  v.  Conmiissioners,  36  Ind.  271,  asserting  power  of  State 
to  demand  license  tax  from  peddlers  selling  foreign  merchandise;  Cory 
V.  Carter,  48  Ind.  345,  17  Am.  Rep.  749,  asserting  plenary  power  of  State 
pver  its  own  citizens,  and  holding  valid  a  law  providing  separate  schools 
for  negro  children;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48 
Am.  Rep.  698,  holding  law  providing  penalty  for  failure  of  telegraph  com- 


4d3  BROWN  V.  STATE  OF  MARYLAND.    12  Wheat.  419-460 

pany  to  tfansmit  messages  to  points  outside  of  State  to  be  valid  as  exer> 
rise  of  police  power;  Santo  v.  Iowa,  2  Iowa,  196, 197,  63  Am.  Dec.  496,  497, 
asserting  power  of  State  to  prohibit  sales  of  liquor  without  discrimination 
as  to  place  of  manufacture;  City  of  Keokuk  v.  Keokuk  etc.  Packet  Co.,  45 
Iowa,  208,  holding  valid  an  ordinance  fixing  reasonable  rates  for  use  of 
city  wharves ;  State  v.  Fields,  98  Iowa,  750,  62  N.  W.  654,  holding  officer 
of  national  bank  amenable  to  State  law  providing  penalty  for  receiving 
deposits  knowing  that  bank  is  insolvent;  State  v.  Fullcrton,  7  Rob.  (La.) 
216,  holding  tax  upon  passengers  carried  in  vessels,  payable  by  passengers 
themselves,  not  a  regulation  of  commerce;  Succession  of  Magcr,  12  Rob. 
(La.)  587,  holding  tax  upon  legacies  payable  to  nonresidents  not  a  regu- 
lation of  commerce;  Crow  v.  Missouri,  14  Mo.  322,  331,  334,  335,  337,  338, 
holding  tax  upon  merchants  generally,  applicable  to  merchants  dealing 
in  imported  goods ;  State  v.  Addington,  12  Mo.  App.  225,  226,  holding  law 
prohibiting  sales  of  oleomargarine,  valid  as  proper  exercise  of  police  power ; 
Territory  v.  Farnsworth,  5  Mont.  318,  319,  320,  323,  5  Pac.  875,  876,  878, 
and  Ex  parte  Robinson,  12  Nev.  271,  273,  28  Am.  Rep.  798,  799,  holding  tax 
upon  commercial  travelers  selling  by  sample  applicable  to  those  dealing 
solely  in  imported  goods ;  State  v.  Delaware  etc.  R.  R.  Co.,  30  N.  J.  L.  479, 
asserting  power  of  State  to  tax  foreign  railway  companies  doing  business 
in  State,  taking  as  basis  the  number  of  passengers  and  amount  of  freight 
carried  (reversed  in  31  N.  J.  L.  540,  86  Jim.  Dec.  284);  State  v.  Newton, 
50  N.  J.  L.  538,  14  Atl.  606,  asserting  power  of  State  to  regulate  traffic  in 
oleomargarine;  Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Eq.  41,  23 
Atl.  491,  to  regulate  transportation  of  natural  gas  in  absence  of  congrres- 
sional  action;  Wynehamer  v.  People,  13  N.  Y.  449,  to  regulate  sales  of 
liquor  at  retail;  Western  Union  etc.  Co.  v.  Mayer,  28  Ohio  St.  528,  assert- 
ing validity  of  tax  upon  gross  receipts  from  business  done  by  telegraph 
company  within  State;  McGuire  v.  State,  42  Ohio  St.  532,  holding  statute 
exempting  "pure  juice  of  the  grape"  cultivated  within  State  from  opera- 
tion of  law,  prohibiting  sales  of  intoxicating  liquor,  not  a  regulation  of 
commerce;  Commonwealth  v.  Philadelphia  etc.  Ry.  Co.,  62  Pa.  St.  296,  297, 
1  Am.  Bep.  408,  409,  affirmed,  15  Wall.  295,  21  L.  Ed.  168,  asserting  power 
of  State  to  tax  property  in  interstate  railroads  upon  basis  of  gross  amount 
of  business  done  in  State;  Insurance  Co.  of  N.  A.  v.  Commonwealth,  87 
Pa.  St.  181,  183,  30  Am.  Bep.  854,  355,  to  tax  insurance  companies  upon 
same  basis;  Rothermel  v.  Meyerle,  136  Pa.  St.  263,  9  L.  B.  A.  368,  20  Atl. 
587,  to  tax  peddlers  buying  dairy  produce  in  certain  county  with  intent 
to  sfend  it  out  of  county;  Albrecht  v.  State,  8  Tex.  App.  226,  227,  34  Am. 
Rep.  743,  744,  sustaining  validity  of  liquor  tax  levied  upon  basis  of  sales 
regardless  of  place  of  manufacture;  Eyre  v.  Jacob,  14  Gratt.  429,  73 
Am.  Dec.  370,  of  a  tax  upon  collateral  inheritances;   dissenting  opin- 
ions in  Pollock  V.  Farmers'  L.  &  T.  Co.  157  U.  S.  646,  39  L.  Ed.  842, 
15  Sup.  Ct.  714,  and  on  rehearing,  158  U.  S.  665,  691,  39  L.  Ed.  1135,  1144, 
15  Sup.  Ct.  931,  941,  majority  denying  power  of  Congress  to  tax  instru- 
mentalities of  State  government;  dissenting  opinion  in  Norfolk  etc.  R.  R. 
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Co.  V.  Commonwealth,  88  Va.  109,  29  Am.  St.  Rep.  7IS,  IS  L.  R.  A.  112, 

13  S.  E.  344,  majority  holding  statute  prohibiting  running  of  freight  trains 
on  Sunday  inoperative  as  to  trains  operating  on  interstate  lines. 

Criticised,  and  declared  to  have  been  overruled,  in  Padelford  v.  Savannah, 

14  Ga.  445,  446,  447,  448,  449,  453,  454,  513,  514,  asserting  concurrent  power 
of  States  in  regard  to  interstate  commerce  and  declaring  valid  a  tax  upon 
sales  of  goods  brought  from  other  States. 

Power  of  State  to  exact  licenses  and  charge  therefor.  Note,  52  Am. 
Dec.  833. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Am.  St.  Rep.  550,  553,  562,  564. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or  ser- 
vices as  attempted  regulation  of  interstate  commerce.  Note,  2  Ann. 
Oas.  703. 

Miscellaneous.  Cited  in  Bracey  v.  Darst,  218  Fed.  495,  to  point  that 
stocks,  bonds,  debentures  and  other  securities  were  subject  matter  of  inter- 
state commerce;  Commonwealth  v.  Summerville,  204  Pa.  St.  304,  54  Atl. 
29,  holding  Act  June  4,  1879  (P.  L.  78)  Pa.,  authorizing  erection  of  build- 
ings for  relief  of  the  poor,  repealed  iQcal  Acts  March  21,  1865  (P.  L.  501), 
April  11,  1866  (P.  L.  608),  April  10,  1873  (P.  L.  763);  Worcester  v. 
Georgia,  6  Pet.  537,  8  L.  Ed.  492,  as  instance  of  indictment  for  fine  and 
forfeiture;  Dodge  v.  Woolsejr,  18  How.  353,  15  L.  Ed.  410,  and  Nicholson 
V.  Thompson,  5  Rob.  (La.)  396,  as  instance  where  Supreme  Court  exer- 
cised jurisdiction  to  determine  constitutionality  of  State  law;  Nichol  v. 
Ames,  173  U.  S.  518,  43  L.  Ed.  793,  as  instance  where  court  determined 
validity  of  law  imposing  tax;  Central  Trust  Co.  v.  Chattanooga,  68  Fed. 
692,  on  point  that  mere  change  in  form  of  expression  cannot  vary  clear 
intent;  Atkinson  y.  Railroad  Co.,  2  Fed.  Cas.  109,  as  authority  for  holding 
that  States  may  authorize  erection  of  bridges,  provided  they  do  not  in- 
terfere with  navigation;  Cottle  v.  Spitzer,  65  Cal.  458,  52  Am.  Rep.  307, 
4  Pac.  437,  as  instance  where  constitutional  prohibition  was  sought  to  bo 
evaded  by  taxation;  Fuller  v.  Chicago  etc.  R.  R.  Co.,  31  Iowa,  207,  approv- 
ing definition  of  term  commerce,  p.  446;  Wintz  v.  Girardy,  31  La.  Ann. 
386,  on  point  that  charge  by  licensed  auctioneer  for  making  sales  is  not 
tax  upon  goods  sold;  Commonwealth  v.  Jones,  82  Va.  795,  1  S.  E.  88,  to 
point  that  license  tax  is  tax  revenue;  dissenting  opinion  in  Prigg  v.  Penn- 
sylvania, 16  Pet.  655,  10  L.  Ed.  1104,  as  authority  for  holding  that  where 
States  possess  concurrent  powers  with  Congress,  they  may  act  until  these 
powers  conflict;  erroneously  in  dissenting  opinion  in  Livingston  v-  Story, 

11  Pet.  397,  9  L.  Ed.  764,  Pittsburg  v.  Bank,  55  Pa.  St.  50,  cites  dissenting 
opinion  of  Thompson,  J.^  p.  458,  on  point  that  States  cannot  tax  national 
banks. 

12  WheaC  460-480,  6  !■.  Ed.  693,  UNITED  STATES  T.  OOODINa. 

The  act  of  one  conspirator  in  prosecntion  of  conspiracy  la  considered  as 
act  of  all,  and  is  evidence  against  all. 
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Approved  in  Patterson  v.  United  §tates,  222  Fed.  640,  138  C.  C.  A.  123, 
holding  evidence  of  acts  of  agents  of  defendants  in  regular  course  of  busi- 
ness admissible  in  prosecution  for  conspiracy  to  restrain  trade;  United 
States  V.  Wilson,  1  Bald.  104,  Fed.  Gas.  16,730,  charging  jury  to  effect  that  , 
all  who  are  present,  aiding  and  abetting  when  felony  is  committed,  are 
principals;  United  States  v.  Hinman,  1  Bald.  295,  Fed.  Gas.  16,370,  holding 
that  in  case  of  conspiracy  to  pass  counterfeit  notes  possession  of  notes  by 
one  is  possession  of  others;  United  States  v.  The  Mary  N.  Hogan,  18  Fed. 
538,  holding  act  of  one  part  of  expedition,  acting  in  violation  of  neutrality, 
to  be  act  of  all;  State  v.  Ford,  37  La.  Ann.  460,  holding  declaration  of 
one  conspirator  as  to  instructions  received  from  another,  evidence  against 
latter;  State  v.  Banks,  40  La.  Ann.  738,  5  South.  19,  sustaining  ruling  of 
lowet  court,  admitting  as  evidence  declarations  of  one  conspirator  as  to 
manner  of  committing  murder;  State  v.  Soper,  16  Me.  298,  33  Am.  Dec. 
668,  holding  confession  of  one  of  several  persons  jointly  indicted  for 
larceny  admissible  in  evidence  against  others;  Strohmeyer  v.  "Zeppenfeld, 
28  Mo.  App.  273,  as  to  act  of  one  of  several  persons  engaged  in  conspiracy 
to  defeat  title  to  land;  State  v.  Larkin,  49  N.  H.  44,  but  holding  such  acts 
not  to  be  evidence  against  other  conspirators,  if  not  actually  done  in  fur-'" 
therance  of  conspiracy.  So  also  in  State  v.  George,  7  Ired.  323,  327,'  hold- 
ing that  conspiracy  must  be  established;  Preston  v.  State,  4  Tex.  App. 
200,  holding,  however,  that  evidence  of  ill  feeling  between  one  conspirator 
and  deceased  is  not  admissible  as  evidence  against  others  jointly  indicted 
for  murder. 

Distinguished  in  Logan  v.  United  States,  144  U.  S.  309,  86  L.  Ed.  445, 
12  Sap.  Gt.  632,  holding  acts  or  declarations  of  conspirator  after  con- 
spiracy has  ended  not  admissible  as  evidence  against  others,  so  also  in 
Brown  v.  United  States,  150  U.  S.  98,  37  L.  Ed.  1018,  14  Sup.  Gt.  39, 
and  Patton  v.  State,  6  Ohio  St.  470 ;  Fonts  v.  State,  7  Ohio  St.  476,  hold- 
ing rale  inapplicable  to  acts  and  declarations  of  conspirator  in  his  own 
behalf  and  not  in  furtherance  of  conspiracy.  : 

Whatever  an  agent  does,  within  scope  of  his  anthorlty,  binds  his  principal 
and  is  his  act. 

« 

Approved  in  Jones  v.  United  States,  179  Fed.  601,  103  G.  G.  A.  142, 
holding  declarations  made  by  one  conspirator  during  progress  of  conspiracy 
and  relating  thereto  were  admissible  against  each  conspirator;  American 
Fur  Go.  V.  United  States,  2  Pet.  364,  7  L.  Ed.  452,  holding  that  admissions 
of  one  of  several  persons  associated  for  an  illegal  purpose  may  be  taken 
as  evidence  against  others;  Barreda  v.  Silsbee,  21  How.  164,  16  L.  Ed.  92, 
holding  parol  evidence  admissible  to  prove  declarations  of  agent  of  ship- 
owner, made  as  inducement  to  charter;  Stockwell  v.  United  States,  13 
Wall.  550,  20  L.  Ed.  496,  holding  knowledge  by  member  of  firm  of  illegality 
of  impoi;t|ition  rendered  firm  liable  to  penalty  therefor;  Nudd  v.  Burrows, 
91  U.  S.  438,  23  L.  Ed.  289,  13  Bank.  Reg.  290,  holding  in  action  by  assignee 
to  recover  moneys  paid  creditor  that  admissions  of  bankrupt  were  admis- 
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sible  to  show  fraud;  United  States  y.  The  Isla  de  Cuba,  2  Cliff.  301,  Fed. 
Cas.  15,447,  holding  declarations  of  master,  as  to  his  'suspicions  that 
purpose  of  voyage  was  not  legal,  admissible  in  evidence;  United  States  v. 
Hartwell,  3  Cliff.  228,  Fed.  Cas.  15,318,  holding  declarations  of  public 
officer  that  he  loaned  public  funds  to  others,  admissible  as  evidence  against 
those  others  indicted  with  him  for  misappropriation;  Aiken  v.  Bemis,  3 
Wood.  &  M.  365,  Fed.  Cas.  109,  but  case  decided  upon  other  grounds, 
agency  not  clearly  appearing;  McPherrin  v.  Jennings,  66  Iowa,  624,  24 
N.  W.  242,  holding  declarations  of  employee  in  livery-stable  admissible 
to  show  negligence  whereby  plaintiff's  horse  was  killed;^ State  v.  Lemon, 
92  N.  C.  793,  holding  that,  where  defendant  swore  that  he  sent  his  wife 
to  borrow  money  to  pay  for  property  idleged  to  have  been  stolen,  declara- 
tions of  wif^  to  person  of  whom  money  was  borrowed  were  admissible  on 
behalf  of  State ;  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  100,  holding  declara- 
tions of  master  as  to  matters  affecting  risk  admissible  in  action  against 
insurance  Company  after  loss. 

Distinguished  in  United  States  v.  Gardiner,  25  Fed.  Cas.  1253,  under 
facts;  Newell  v.  Roberts,  13  Conn.  71,  where  admissions  not  part  of  res 
gestae  held  not  admissible  against  principal;  Phelps  v.  James,  86  Iowa, 
402,  41  Am.  St.  Rep.  499,  53  N.  W.  275,  holding  rule  inapplicable  where 
declarations  made  after  termination  of  employment;  Franklin  Bank  v. 
Steward,  37  Me.  526,  holding  declarations  of  cashier  as  to  past  transactions 
not  admissible  against  bank;  Corbin  v.  Adams,  6  Cush.  97,  where  agency 
not  clearly  shown. 

The  burden  of  proof  of  offenses  charged  tn  imdlctment  under  Federal  law, 
rests  upon  United  States. 

Approved  in  State  v.  Shuff,  9  Idaho,  130,  72  Pac.  669,  it  is  error  to  in- 
struct that  to  establish  defense  on  ground  of  insanity  it  must  be  clearly 
proved  by  defendant  by  preponderance  of  evidence  given  upon  trial ;  Fuller 
V.  State,  12  Ohio  St.  434,  where  accused  was  indicted  under  State  law  pro- 
hibiting sales  of  liquor. 

Distinguished  in  Blann  v.  Beal,  5  Ala.  360,  under  construction  of  statute 
providing  penalty  for  negligence  of  public  officer. 

Preparations  for  slave  voyage,  wlien  constitute  a  fitting  out  for  purpose  of 
such  trade. 

Cited  in  The  Slavers,  2  Wall.  380,  17  L.  Ed.  910,  decreeing  forfeiture 
of  vessel  in  absence  of  evidence  to  explain  suspicious  equipment;  The 
Yacht  Wanderer,  1  Sprague,  519,  Fed.  Cas.  17,139,  holding  vessel  liable 
to  forfeiture  where  illegal  intent  is  shown,  although  vessel  not  adapted 
for  purpose  of  slave  trade;  Charge  to  Grand  Jury,  30  Fed.  Cas.  1027,  in- 
structing as  to  offenses  under  slave  trade  act  generally. 

In  an  indictment  for  fitting  out  yessel  for  slave  trade,  it  is  not^cessary 
to  aver  the  particular  acts  of  preparation. 
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Approved  in  Enders  v.  United  States,  187  Fed.  767,  109  C.  C.  A.  502, ' 
applying  rule  to  indictment  for  defrauding  United  States  of  tax  on  oleomar- 
garine; United  States  v.  Brig  Neurea,  19  How.  94,  15  L;  Ed.  532,  holding 
that,  where  indictment  charges  carrying  of  more  passengers  tlian  statute 
allows,  it  need  not  state  where  they  were  carried;  United  States  v.  Sim- 
mons, 96  U.  S.  363,  364,  365,  24  L.  Ed.  820,  821,  holding  that  indictment 
for  unlawful  distilling* need  not  charge  that  spirits  distilled  were  alcoholic; 
dissenting  opinion  in  United  States  v.  Reese,  92  U.  S.  234,  23  L.  Ed.  570, 
arguendo. 

In  determining  degree  of  certainty  with  wliich  offense  is  to  be  set  out  in 
indictment,  courts  guided  by  circumstances  of  case. 

Cited  in  United  States  v.  Schuler,  6  McLean,  33,  Fed.  Cas.  16,234,  hold- 
ing it  necessary,  in  indictment  for  removing  timber  from  public  lands,  that 
location  of  land  should  be  particularly  designated;  Moffatt  v.  State,  11 
Ark.  172,  178,  holding  that  indictment  under  law  prohibiting  gambling, 
must  contain  names  of  players;  Commonwealth  v.  Nax,  13  Gratt.  790, 
sui^taining  indictment  for  violation  of  license  laws. 

In  general,  it  is  sufficient  if  the  indictment  allege  the  offense  In  the  lan- 
guage of  the  statute  creating  it. 

Approved  in  Morris  v.  United  States,  161  Fed.  681,  88  C.  C.  A.  532, 
holding  indictment  under  oleomargarine  act  need  not  negative  exception 
in  statute;  United  States  v.  Lake,  129  Fed.  501,  upholding  sufficiency  of 
indictment  against  president  of  bankrupt  corporation  for  making  false 
oath  to  its  schedule;  Sims  v.  United  States,  121  Fed.  518,  holding  in  prose- 
cation  for  aiding  and  abetting  landing  of  Chinese,  prohibited  by  Act  July 
5,  1884,  indictment  was  sufficient;  In  re  Bellah,  116  Fed.  72,  holding  aver- 
ment in  petition  in  bankruptcy  that  defendant  ''has  ever  since  concealed 
and  secreted  with  intent  to  hinder,  delay,  or  defraud  creditors,"  is  not 
defective  for  want  of  particularity;  Ledbetter  v.  United  States,  170  U.  S. 
612,  42  L.  Ed.  1164,  18  Sup.  Ct.  776,  as  to  indictment  for  violation  of 
revenue  laws;  United  States  v.  Wilson,  1  Bald.  119,  Fed.  Cas.  16,730,  for 
robbing  United  States  mails;  United  States  v.  Hinman,  1  Bald.  294,  Fed. 
Cas.  15,370,  for  forging  orders  upon  Bank  of  United  States ;  United  States  v. 
Henry,  3  Ben.  31,  33,  Fed.  Cas.  15,350,  for  executing  fraudulent  bond  under 
revenue  laws;  United  States  v.  Patterson,  6  McLean,  467,  Fed.  Cas.  16,011, 
holding  that  in  indictment  for  embezzlement  of  letter  containing  bank  note, 
latter  need  not  be  described;  United  States  v.  Noelke,  17  Blatchf.  560,  1 
Fed.  432,  holding  that  indictment  charging  the  sending  of  a  letter  con- 
cerning lotteries  through  the  mail  need  not  state  that  lottery  was  one 
** offering  prizes";  Marcus  v.  United  States,  16  Fed.  Cas.  705,  sustaining: 
indictment  for  violating  law  regarding  gambling;.  United  States  v.  Ballard, 
24  Fed.  Cas.  969,  971,  sustaining  information  for  violation  of  revenue  laws ; 
United  States  v.  0 'Sullivan,  27  Fed.  Cas.  369,  overruling  motion  to  quash 
indictment  for  violation  of  neutrality;  United  States  v.  White,  28  Fed. 
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Cas.  648,  and  United  States  v.  Doherty,  25  Fed.  29,  holding  unnecessary 
a  description  of  offense  in  indictment  charging  violation  of  election  laws; 
United  States  v.  Scott,  74  Fed.  217,  applying  rule  to  indictment  for  viola- 
tion of  civil  service  laws;  Whiting  v.  State,  14  Conn.  491,  493,  36  Am. 
Dec.  500,  502,  and  Rawson  v.  State,  19  Conn.  299,  holding  that  information 
for  selling  liquor  without  license  need  not  aver  kind  nor  quantity  sold; 
West  V.  People,  137  111.  197,  27  N.  E.  35,  sustaining 'indictment  for  issuing 
false  certificates  of  stock;  State  v.  Smith,  46  Iowa,  673,  holding  that  in- 
dictment charging  offense  in  language  of  statute  is  not  open  to  objection 
on  account  of  form;  Hopkins  v.  Commonwealth,  3  Met.  465,  holding  that 
indictment  charging  possession  of  counterfeit,  ' '  with  intent  to  pass  same, ' ' 
need  not  allege  intent  to  pass  same  '*as  true";  Commonwealth  v.  Kelly, 
12  Gray,  176,  sustaining  indictmejt  charging  the  maintaining  of  a  com- 
mon nuisance;  State  v.  Bennett,  102  Mo.  369,  10  L.  R.  A.  721,  r4  S.  W. 
868,  information  for  violation  of  license  laws;  State  v.  Trolson,  21  Nev. 
422,  32  Pac.  931,  and  McCann  v.  United  States,  2  Wyo.  290,  sustaining 
indictment  for  embezzlement;  State  v.  Pierce,  43  N.  H.  276,  holding,  how- 
ever, that  where  statute  is  general  in  terms,  offense  must  be  set  out  suffi- 
ciently to  identify  acts  complained  of;  dissenting  opinion  in  United  States 
V.  Cannon,  4  Utah,  146,  7  Pac.  384,  concurring  with  majority  in  applying 
rule  in  case  of  indictment  for  bigamy.  ^ 

Distinguished  in  In  re  Coleman,  15  Blatchf.  417,  Fed.  Cas.  2980,  order- 
ing release  on  habeas  corpus  of  person  detained  under  affidavit  failing  to 
show  sufficient  cause  for  issuing  warrant;  United  States  v.  Ford,  34  Fed. 
29,  holding  that  indictment  for  interfering  with  revenue  officer  must  state 
facts  sufficient  to  show  indictable  offense;  United  States  v.  Wardell,  49 
Fed.  915,  holding  rule  inapplicable  where  statute  is  in  more  general  terms 
than  is  allowable  in  indictment;  United  States  v.  Staton,  2  Flipp.  323,  Fed. 
Cas.  16,382,  to  same  effect. 

In  case  of  misdemeanor,  all  persons  concerned  In  aiding  or  abetting,  as 
well  as  in  perpetrating  act,  are  principals.  *" 

Approved  in  United  States  v.  Martin,  176  Fed.  113,  114,  following  rule; 
Davey  v.  United  States,  208  Fed.  243,  125  C.  C.  A.  437,  holding  counts  in 
indictment  charging  aiding  and  abetting  bribery  not  fatally  defective  in 
not  charging  accused  as  principal;  Kettenbach  v.  United  States,  202  Fed. 
381,  120  C.  C.  A.  505,  holding  officers  of  bank  subject  to  conviction  for 
aiding  cashier  in  falsifying  reports  under  Revised  Statutes,  section  5209; 
United  States  v.  Young,  170  Fed.  112,  113,  holding  all  persons  aiding  and 
abetting  bankrupt  to  conceal  his  assets  punishable  under  provisions  of 
bankrupt  act;  Hume  v.  United  States,  118  Fed.  697,  holding  under  Rev. 
Stats.  United  States,  section  5480  (U.  S.  Comp.  Stats.  1901,  p.  3696), 
making  it  an  offense  for 'any  person  to  place  letter  in  postoffice  in  fur- 
therance of  scheme  to  defraud,  if  offense  is  felony,  any  person  party  to 
scheme  is  a  principal;  Bliss  v.  United  States,  105  Fed.  510,  holding  under 
Act  May  16,  1884,  c.  52,  §  1  (23  Stat.  22),  relating  to  indictments  for* 
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eoanterfeiting  notes  of  foreign  government,  it  is  not  necessary  to  allege 
principal  has  been  convicted;  Maxey  v.  United  States,  30  App.  D.  C.  75, 
holding  one  aiding  abortion  guilty  as  principal;  United  States  v.  Carroll, 
32  Fed.  776,  holding  that  in  indictment  for  aiding  and  abetting  commission 
of  offense  by  registration  officer,  specific  offense  of  office  should  foe  alleged; 
Gallott  V.  United  States,  87  Fed.  448,  holding  that  death  of  principal  before 
indictment  constitutes  no  bar  to  prosecution  of  person  charged  with  aiding 
or  abetting  commission  of  offense ;  Commonwealth  v.  Brown,  154  Mass.  56, 
27  N.  E.  777,  holding  employee  of  express  company  liable  for  forwarding 
package  of  liquor  with  knowledge  that  such  act  was  illegal. 

It  is  sulllcient  if  indictment  for  solicitation  to  commit  crime,  state  act  of 
solicitation,  wltbont  averment  of  means  of  solicitation. 

Approved  in  Coffin  v.  United  States,  156  U.  S.  448,  39  L.  Ed.  489,  15 
Sup.  Ct.  400,  sustaining  indictment  for  aiding  commission  of  embezzle- 
ment by  officer  of  national  bank. 

In  indictment  for  treason,  overt  acts  must  be  specially  laid,  and  must  be 
proved  as  laid. 

Cited  in  United  States  v.  Wilson,  1  Bald.  119,  Fed.  Cas.  16,730,  as  stat- 
ing exception  to  general  rule. 

In  an  indictment  for  conspiracy,  it  is  not  necessary  to  set  forth  the  overt 
acts  or  means. 

Cited  in  United  States  v.  Dustin,  2  Bond,  335,  Fed.  Cas.  15,011,  sustain- 
ing indictment  for  conspiracy  to  defraud  United  States  of  taxes  due  under 
revenue  laws. 

The  word  '%ach*'  used  in  statute  has  appropriate  meaning,  and  must  be 
takeik-to  refer  to  its  logical  antecedent. 

Cited  in  Evans  v.  State,  150  Ind.  653,  50  N.  E.  820,  construing  term* 
"such  property,"  as  used  in  information  for  larceny. 

The  terms  "aid**  and  "abet,"  as  used  in  ^ave-trade  act.  Import  assistance, 
co-operation  or  encouragement. 

Cited  in  United  States  v.  Kelly,  2  Sprague,  82,  83,  Fed.  Cas.  ]5,515, 
holding  that  under  this  construction,  aider  or  abettor  need  not  be  present 
at  commission  of  primary  offense. 

In  indictment  for  violation  of  slave-trade  act,  it  is  not  sufficient  to  aver 
'^tent  that  the  vessel  should  be  employed";  it  must  he  "with  Intent  to 
employ." 

Cited  in  United  States  v.  Kelly,  2  Sprague,  80,  81,  Fed.  Cas.  15,515, 
holding  thai  indictment  for  aiding  in  fitting  out  vessel  for  slave  trade, 
it  must  appear  that  person  aided  had  intent  to  employ  her  himself  in  that 
trade;  United  States  v.  Naylor,  27  Fed.  Cas.  79,  arguendo. 
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Sufficiency  of  Indictment  may,  in  discretion  of  court,  be  dlBcnased  and 
decided  during  trial  before  jury. 

Approved  in  Estes  v.  United  States,  227  Fed.  819,  holding  trial  court 
had  discretion  to  entertain  motion  to  quash  indictment  after  swearing 
witness;  United  States  v.  McBride,  7  Mackey  (D.  C),  382,  holding  such 
objections  made  during  trial  properly  denied;  United  States  v.  Bicksler, 
1  Mackey  (D.  C),  347,  holding  suflSciency  of  indictment  could  be  con- 
sidered on  motion  for  new  trial  on  exception  to  rulings  at  trial;  United 
States  V.  Shoemaker,  2  McLean,  115,  Fed.  Gas.  16,279,  as  instance  of 
practice. 

Miscellaneous.  Cited  in  United  States  v.  Wilson,  1  Bald.  116,  Fed.  Cas. 
16,730,  to  point  that  court  will  not  pass  sentence  on  prisoner  not  indicted 
in  manner  prescribed  by  law;  erroneously  in  Ex  parte  Hull,  12  Fed.  Cas. 
856;  United  States  v.  Fish,  24  Fed.  594,  to  xx)int  that  proof  of  command 
or  procurement  to  do  unlawful  act  is  for  jury;  Village  of  Oquawka  v. 
Graves,  82  Fed.  572,  53  U.  S.  App.  459,  but  not  in  point ;  Green  v.  Holway, 
101  Mass.  245,  3  Am.  Rep.  340,  to  point  that  in  indictment  for  violation 
of  Federal  law,  intent  must  be  charged;  Betts  v.  United  States,  136  Fed. 
231,  65  C.  C.  A.  452. 

12  Wheat.  480-486,  6  L.  Ed.  700,  UNITED  STATES  T.  IfABOHAKT  AND 
OOLSON. 

Upon  joint  trial  each  defendant  may  challenge  his  full  number  of  per- 
emptories. 

Approved  in  Sawyer  v.  United  States,  202  U.  S.  159,  160,  161,  50  L.  Ed. 
976,  977,  86  Sup.  Ct.  575,  conditional  right  of  challenge  on  behalf  of  gov- 
ernment in  criminal  case,  which  has  effect  of  setting  aside  juror  until  panel 
is  exhausted,  without  assigning  cause,  is. proper;  Betts  v.  United  States, 
132  Fed.  236,  65  C.  C.  A.  452,  that  number  of  indictments  against  same 
defendant  for  using  mails  to  defraud  are  tried  together  by  same  jury 
does  not  affect  right  to  three  peremptory  challenges  for  each  indictment; 
United  States  v.  Shackelford,  18  How.  590,  15  L.  Ed.  496,  holding,  that 
where  this  right  is  expressly  recognized  by  act  of  Congress,  courts  cannot 
abridge  it ;  Lewis  v.  United  States,  146  U.  S.  376,  36  L.  Ed.  1014,  13  Sup. 
Ct.  138,  reversing  judgment  in  murder  case,  where  challenges  by  prosecu- 
tion were  not  made  in  presence  of  prisoner,  and  included  jurors  already 
challenged  by  him;  Barber  v.  State,  13  Fla.  679,  holding  it  error  to  refuse 
to  allow  peremptory  challenge  after  challenge  for  cause;  Cruce  v.  State, 
59  Ga.  88,  89,  90,  denying  power  of  court  to  oblige  persons  jointly  in- 
dicted to  join  in  peremptory  challenges  in  absence  of  agreement;  State  v. 
Durien,  29  Kan.  691,  reversing  judgment  of  court  where  each  defendant 
was  not  allowed  full  number  of  challenges. 

Distinguished  in  United  States  v.  Hall,  44  Fed.  883,  10  L.  R.  A.  823, 
under  statute,  declaring  persons  indicted  for  joint  felony  to  be  one  party 
for  purpose  of  challenging. 
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Right  of  joint  defendants  in  criminal  case  with  respect  to  peremptory 
challenges.    N<$te,  Ami.^Oas.  1914A,  860,  862. 

Practice  on  challenge  of  Jnror  by  prosecution. 
Cited  in  United  States  v.  Wilson,  1  Bald.  82,  Fed.  Cas.  16,730,  following 
practice  and  directing  juror  to  be  set  aside,  u]x>n  challenge  by  United  States 
nntil  x>anel  was  exhausted;  United  States  v.  Douglass,  2  Blatchf.  210,  Fed. 
Cas.  14,989,  construing  act  of  Congress  and  holding  that  it  did  not  impair 
this  qualified  right  of  challenge  (but  see  dissenting  opinion,  p.  215,  Fed. 
Cas.  14,989) ;  Mathis  v.  State,  31  Fla.  317,  12  South,  688,  holding  it  to 
be  error  for  court  without  passing  on  challenge  for  cause  by  State  to  set 
juror  aside  upon  motion  of  State,  and  proceed  to  organize  jury. 

Right  of  accused  to  full  panel.    Note,  L.  R.  A.  1916A,  828. 

Tlie  right  of  peremptory  diallenge  is  not  a  right  to  select,  but  a  right  to 
reject  Jurors. 

Approved  in  United  States  v.  Davis,  103  Fed.  465,  holding  under  Mill 
&  V.  Tenn.  Code,  §  6050,  relating  to  impaneling  jury,  in  capital  case  State 
has  right  to  peremptorily  challenge  jury  who  has  been  passed  by  both 
sides  but  not  sworn;  State  v.  Deliso,  75  N.  J.  L.  811,  69  Atl.  219,  holding 
peremptory  challenge  of  juror  by  State  before  being  sworn  not  error; 
State  V.  Moore,  75  N.  J.  L.  623,  68  Atl.  167,  holding  allowance  of  challenge 
by  one  accused  against  protest  of  another,  without  exhausting  challenges, 
not  error;  Pointer  v.  United  States,  151  U.  S.  412,  38  L.  Ed,  215,  14  Sup. 
Ct.  416,  holding  prisoner  not  entitled  to  know  what  jurors  prosecution  in- 
tends challenging  before  he  exercises  his  right;  State  v.  Cazeau,  8  La. 
Ann.  115,  State  v.  Cady,  BO  Me.  417,  14  Atl.  941,  State  v.  Doolittle,  58 
N.  H.  92,  and  State  v.  Jacobs,  106  N.  C.  697,  10  S.  E.  1031,  all  denying 
right  of  one  defendant  to  object  to  challenges  by  codefendant;  State  v. 
Durr  39  La.  Ann.  754,  2  South.  547,  asserting  right  of  prosecution  to  reject 
juror  at  any  time  prior  to  acceptance  by  defense;  Turpin  v.  State,  55  Md. 
468,  holding  that  defendant  cannot  object  if  juror  passed  by  him  is  chal- 
lenged by  State;  Riddle  v.  State,  67  Md.  306,  10  Atl.  794,  and  Vojta  v. 
Pelikan,  15  Mo.  App.  477,  holding  that  where  juror  challenged  has  retired 
from  box,  challenge  cannot  be  withdrawn;  Copehart  v.  Stewart,  80  N.  C. 
102,  holding  incapacity  of  certain  members  of  panel  not  assignable  for 
error,  where  party  has  not  exhausted  his  challenges;  State  v.  McQuaige, 
5  S.  C.  432,  holding  that  exceptions  to  decision  overruling  challenge  for 
cause  will  not  be  considered  where  i>eremptory  challenges  were  not  ex- 
hausted; likewise  in  Loggins  v.  State,  12  Tex.  App.  80,  but  holding  that 
where  peremptory  challenges  have  been  exhausted,  overruling  of  challenge 
for  cause  is  ground  for  reversal;  Tombeckbe  People  v.  Ransom,  7  Wend. 
428;  dissenting  opinion  in  State  v.  Cardoza,  11  S.  C.  249,  arguendo. 

VThevB  two  or  more  persons  are  charged  in  same  indictment  with  capital 
olfense,  separate  trials  are  in  discretion  of  court. 
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Approved  in  Talbott  v.  United  States,  208  Fed.  146,  125  C.  C.  A.  360; 
Heike  v.  United  States,  192  Fed.  100, 112  C.  C.  A.  615 ;  McDonald  v.  State, 
104  Ark.  319,  149  S.  W.  96;  Smith  v.  State,  106  Md.  41,  66  Atl.  679; 
Commonwealth  v.  Rosenthal,  211  Mass.  52,  Ann.  Oas.  1913A,  1003,  47 
L.  R.  A.  (N.  S.)  955,  97  N.  E.  610;  Commonwealth  v.  Borasky,  214  Mass. 
316,  101  N.  E.  379;  and  Territory  v.  Clark,  15  N.  M.  44,  99  Pac.  700,  all 
following  rule;  Cochran  v.  United  States,  147  Fed.  207,  applying  principle 
to  trial  in  Oklahoma  territorial  court  on  indictment  against  laws  of  United 
States;  Wolf  son  v.  United  States,  101  Fed.  436,  holding  under  Act  March 
16,  1878  (20  Stat.  30),  providing  defendant  may  at  his  request  be  com- 
petent witness,  one  of  two  defendants  jointly  indicted  and  tried  may  be 
witness  for  government;  Andci^on  v.  State,  8  Okl.  Cr.  107,  Ann.  Oas. 
1914C,  314,  126  Pac.  847,  holding  on  severance  court  could  direct  order  of 
trials;  Logan  v.  IJnited  States,  144  U.  S.  296,  36  L.  Ed.  441,  12  Sup.  Ct. 
627,  holding  that  consolidation,  under  act  of  Congress,  of  several  indict- 
ihents  against  different  persons  for  one  conspiracy  cannot  be  objected  to 
after  verdict ;  United  States  v.  Ball,  163  U.  S.  672,  41  L.  Ed.  303,  16  Sup. 
Ct.  1196,  refusing  to  set  aside  verdict  against  persons  jointly  indicted, 
because  one  of  the  accused  declared  to  be  material  witness  in  behalf  of 
others;  United  States  v.  Wilson,  1  Bald.  81,  Fed.  Cas.  16,730,.  allowing 
separate  trials  under  indictment  for  robbing  mails,  in  absence  of  objection 
by  prosecution;  United  States  v.  Gibert,  2  Sumn.  63,  Fed.  Cas.  15,204, 
holding  fact  that  prisoners  desired  to  use  testimony  of  each  other  in  de- 
fense, afforded  no  reason  for  allowing  separate  trials;  Ballard  v.  State, 
31  Fla.  276,  277,  278,  12  South,  868,  holding  that  court  is  not  bound  to 
separate  causes  because  one  of  two  parties  jointly  indicted  is  not  ready 
for  trial;  Caldwell  v.  State,  34  Ga.  17,  refusing  to  review  decision  of  court 
denying  motion  to  sever  causes;  Maton  v.  People,  15  111.  537,  and  Johnson 
v.  People,  22  111.  318,  holding  refusal  not  to  be  assignable  as  error';  State 
v.  Leonard,  6  La.  Ahn.  422,  holding  that  where  severance  is  asked  it  should 
appear  that  there  is  no  evidence  against  party  in  whose  behalf  motion  is 
made;  State  v.  Soper,  16  Me.  295,  33  Am.  Dec.  666,  applying  rule  in  case 
of  joint  indictment  for  larceny;  State  v.  Conley,  39  Me.  92,  overruling 
motion  for  separate  trials  in  murder  case;  Commonwealth  v.  Robinson, 
1  Gray,  560,  holding  rule  applicable,  although  by  trying  defendants  to- 
gether some  are  unable  to  introduce  certain  evidence;  Commonwealth  v. 
Powers,  109  Mass.  354,  refusing  to  review  decision  denying  defendants 
separate  counsel  where  objection  not  taken  at  trial;  Commonwealth  v. 
Seeley,  167  Mass.  165,  45  N.  E.  91,  asserting  power  of  court  to  try  together, 
persons  who  have  been  indicted  separately  for  same  offense  of  adultery; 
State  V.  Smith,  2  Ired.  404,  where  facts  were  similar  to  those  in  principal 
case;  State  v.  Collins,  70  N.  C.  244,  16  Am.  Rep.  778,  holding  that  judge 
may,  on  joint  trial,  exercise  discretion  in  separating  evidence  as  to  each 
defendant,  and  instruct  jury  accordingly;  Anthony  v.  State,  2  R.  I.  308, 
ruling  similarly  in  action  for  assault  and  battery;  State  v.  Wise,  7  Rich. 
415^  sustaining  refusal  of  lower  court  in  absence  of  proof  that  defendants 
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were  prejudiced  by ^ joint  trial;  State  v.  McGrew,  13  Rich.  320,  holding 
discretion  not  controlled  by  fact  that  wife  of  one  defendant  is  desired  to 
testify  for  the  other;  State  v.  Fournier,  68  Vt.  266,  35  Atl.  179,  holding, 
however,  that  evidence  should  be  properly  divided  for  presentation  to 
jury;  dissenting  opinion  in  United  States  v.- Jones,  5  Utah,  558,  18  Pac. 
236,  majority  holding  otherwise  under  statute ;  Jackson  v.  State,  104  Ala. 
3, 16  South.  524;  Walston  v.  Commonwealth,  16  B.  Mon.  40;  Turpin  v. 
State,  65  Md.  468;  People  v.  Vermilyea,  7  Cow.  383,  arguendo. 

Modified  in  State  v.  Desroche,  47  La.  Ann.  655,  17  South.  211,  holding 
that  where  sufficient  cause  for  severance  is  shown,  refusal  of  court  to  allow 
may  be  reviewed  on  appeal. 

Distinguished  under  statote  in  Kemp  v.  Commonwealth,  18  Gratt.  981, 
and  Commonwealth  v.  Lewis,  25  Gratt.  941. 

Miscellaneous.  Cited  in  Walston  v.  Commonwealth,  16  B.  Mon.  37,  to 
point  that  statute  giving  to  State  the  right  of  peremptory  challenge  in 
prosecutions  already  commenced  is  not  ex  post  facto. 

12  Wbeat.  486-498,  6  L.  Ed.  702,  X7NITED  STATES  v.  THREE  HUNDRED 
AND  FIFTT  CHESTS  OF  TEA. 

Term  "concealed,"  aa  used  in  collection  act,  construed. 

Approved  in  United  States  v.  Comstock,  161  Fed.  645,  holding  '  *  conceal,  * ' 
as  used  in  bankruptcy  act,  excludes  unintentional  acts;  United  States  v. 
Twenty-five  Cases  etc.  Crabbe,  380,  Fed.  Cas.  16,563,  charging  jury  that 
act  was  applicable  not  only  to  smuggled  goods  but  to  all  goods  on  which 
duties  were  unpaid;  United  States  v.  Cigars,  25  Fed.  Cas.  1074,  applying 
rule,  and  holding  that  forfeiture  does  not  depend  upon  knowledge  of  con- 
cealment by  owner. 

Wliat  authorises  selsure  of  goods  under  forty-third  section  of  collection 

act. 

Cited  in  United  States  v.  Halberstadt,  26  Fed.  Cas.  73,  following  rule. 

A  Uen  for  duties  on  imported  goods  cannot  be  enforced  by  a  libel  in  rem 
In  admiralty. 

Cited  in  United  States  v.  Pipes,  2  Abb.  501,  Fed.  Cas.  15,116,  holding 
proceeding  to  collect  duties  cognizable  only  by  common-law  side  of  court; 
The  Waterloo,  Blatchf.  &  H.  121,  Fed.  Cas.  17,257,  dismissing  libel  against 
vessel  brought  in  by  salvors;  United  States  v.  The  Queen,  4  Ben.  244, 
Fed.  Cas.  16,107,  denying  jurisdiction  of  admiralty  to  enforce  penalty 
agfainsf  master  for  importing  goods  without  manifest. 

Miscellaneous.  Cited  also  in  United  States  v.  Packages,  27  Fed.  Cas. 
286,  but  not  in  point;  Our  House  v.  State,  4  G.  Greene,  175,  as  instance 
where  proc^dings  in  rem  for  forfeiture  were  sanctioned  by  Supreme  Court. 
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12  Wheat.  498-505,  6  L.  Ed.  706,  POTTEB  v.  QABDNEB. 

DevlBe  of  land  to  A,  'lie  paying  all  my  debts/'  diarges  debts  on  land,  and 
gives  other  deVlsees  right  to  sne  to  have  debts  paid  therefrom. 

Cited  in  Pulliam  v.  PuUiam,  10  Fed.  45,  Fed.  Cas.  14,  463a,  asserting 
right  of  testator  to  exonerate  legacy  from  payment  of  debts  by  charging 
land;  Smith  v.  Mclntire,  83  Fed.  462,  holding  that  such  devise  confers  on 
devisee  power  to  sell  independent  of  executor;  Taft  v.  Morse,  4  Met.  527, 
where  devise  charged  land  with  payment  of  legacies;  Clark  v.  Hornthal, 
47  Miss.  540,  holding  that  such  charge  on  land  creates  trust  in  person  em- 
powered to  sell;  Woensocket  Institution  v.  Ballou,  16  R.  1.  353,  354, 
1  L.  R.  A.  559,  560,  16  Atl.  145,  146,  holding  charge  inures  to  benefit  of 
creditor  as  well  as  legatees  exonerated,  and  he  may  maintain  bill  to  enforce 
payment. 

Purchaser  of  land  charged  with  testator's  debts  is  not  bound  to  look  to 
application  of  purchase  money. 

Approved  in  Lovewell  v.  Schoolfield,  217  Fed.  703,  133  C.  C.  A.  449, 
holding  purchaser  of  partnership  realty  from  surviving  partners  with  au- 
thority to  sell  not  bound  to  see  to  application  of  proceeds;  Holden  v. 
Circleville  Light  &  Power  Co.,  216  Fed.  498,  132  C.  C.  A.  550,  applying 
rule  to  bona  fide  purchaser  from  trustee  with  power  to  sell;  Johnson  v. 
Georgia  Loan  etc.  Co.,  141  Fed.  597,  bona  fide  purchaser  must  allege  and 
prove  want  of  notice  and  actual  pa3rment  of  purchase  money  independently 
of  recitals  in  deed;  Alther  v.  Barrol,  22  Md.  510,  where  sale  was  by  devisee 
of  lands  charged  with  all  of  testator's  debts. 

Duty  of  purchaser  from  life  tenant,  trustee  or  other  donee  of  power 
to  sell,  to  see  to  application  of  purchase  money.  Note,  4  Ann.  Oas. 
371. 

Purchaser  ftom  devisee  of  lands  charged  with  devisor's  debts  may  be 
charged  for  purchase  money  remaining  in  his  hands. 

Approved  in  Potter  v.  Gardner,  5  Pet.  718,  .8  L.  Ed.  286,  following  rule; 
Hoxic  V.  Carr,  1  Sumn.  192,  Fed.  Cas.  6802,  holding  purchasers  of  partner- 
ship lands  chargeable  with  debts  of  partnership;  Hughes  v.  Tabb,  78  Va. 
325,  327,  afiirming  decree  agaiijst  purchaser  for  unpaid  balance  of  purchase 
money. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Rep.  281,  288. 
Testamentary  trusts  to  pay  debts.    Note,  6  L.  R.  A.  (N.  S.)  371. 

Miscellaneous.  Erroneously  cited  in  Boone  v.  Chiles,  10  Pet.  212,  9  L.  Ed. 
400;  Byers  v.  Fowler,  12  Ark.  286,  54  Am.  Dec.  288,  and  Perkins  v.  Swank, 
43  Miss.  358.  Cited  also  in  Smith  v.  Hunter,  23  Ind.  582,  to  point  that 
heirs  are  necessary  parties  to  suit  to  enforce  lien  against  land  of  testator. 
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12  Wlmat.  506-511,  6  L.  Ed.  709,  UmTED  STATES  y.  NIOHOLI«. 

Statute  requirlnir  settlements  by  public  officers  to  be  made  at  short  periods 
Is  merely  directory  and  forma  no  part  of  sureties'  contract. 

Approved  in  Lake  Co.  v.  Neilon,  44  Or.  20,  74  Pac.  214,  failure  of  tax 
collector  to  turn  over  collections  to  treasurer  as  required  by  law  does  not 
raise  presumption  of  conversion;  United  States  v.  Boyd,  15  Pet.  208,  10 
L.  Ed.  713,  holding  sureties  liable  for  total  defalcation  of  receiver  of 
treasury  who  had  failed  to  settle  monthly,  as  required  by  statute;  United 
States  V.  Potter,  27  Fed.  Cas.  604,  ruling  similarly  as  to  act  requiring 
disbursing  agent  to  pay  claims  from  particular  fund;  Meads  v.  United 
States,  81  Fed.  688,  64  U.  S.  App.  150,  as  to  act  prescribing  time  when 
money  is  due  from  entryman,  and  holding  surety  on  receiver's  bond  ac- 
countable for  moneys  received  before  due;  Detroit  v.  Weber,  26  Mich. 
290,  as  to  act  requiring  auditor  to  examine  treasurer's  accounts  monthly 
and  report  defalcation  to  bondsmen;' Morris  Canal  etc.  Co.  v.  Van  Vorst, 
21  N.  J.  L.  117,  124,  and  Richmond  etc.  R.  R.  Co.  v.  Kasey,  30  Gratt.  229, 
holding  that  by-laws  of  corporation  are  for  security  of  corporation,  and 
do  not  affect  liability  of  officer's  sureties;  Albany  Church  v.  Vedder,  14 
Wend.  171,  holding  obligees  of  bond  not  bound  to  demand  accounting  of 
officer  at  stated  periods  unless  requested  to  do  so  by  sureties;  Common- 
wealth V.  Holmes,  25  Gratt.  775,  776,  holding  surety  not  discharged  by 
failure  of  State  to  demand  accounting  at  time  prescribed  by  statute ;  Crawn 
V.  Commonwealth,  84  Vay287,  10  Am.  St.  Rep.  842,  4  S.  E.  724,  is  to  same 
effect ;  Morris  Canal  etc.  Co.  v.  Tan  Vorst,  21  N.  J.  L.  117,  124,  argfuendo. 

-Distinguished  in  United  States  v.  De  Visser,  10  Fed.  648,  under  facts. 

Sureties  on  an  official  bond  are  accountable  only  for  moneys  received  by 
tbe  officer  during  his  term  of  office. 

Cited  in  Bryan  v.  United  States,  1  Black,  149,  17  L.  Ed.  137,  holding 
surety  not  accountable  for  sum  for  which  officer  drew,  but  which  was  not 
paid  until  expiration  of  term;  Jackson  v.  Simonton,  4  Cr.  C.  C.  261,  Fed. 
Cas.  7147,  denying  liability  of  surety  for  money  received  before  officer 
lawfully  authorized  to  da  so;  McDonald  v.  Bradshaw,  2  Ga.  251,  46  Am. 
Dec.  388,  holding  surety*  not  liable  for  moneys  received  by  sheriff  after 
term,  although  execution  issued  previously;  People  v.  Toomey,  122  111.  315, 

13  N.  E.  523,  denying  liability  of  surety  of  county  clerk  for  extra  com- 
pensation wrongfully  received  by  latter  after  term;  County  of  Wapello 
V.  Bigham,  10  Iowa,  43,  74  Am.  Dec.  372,  applying  rule  where  county  treas- 
urer held  over  after  term,  acting  de  facto  only;  Bank  of  Washinerton  v. 
Barrington,  2  Penr.  &  W.  44,  holding  surety  on  cashier's  bond  discharged 
from  future  liability  by  forfeiture  of  bank  charter;  State  v.  Hill,  17 
^W.  Va.  463,  arguendo. 

Liability  of  sureties  on  the  bond  of  an  officer  after  the  expiration  of 

his  term  of  office.    Note,  103  Am.  St.  Eep.  933. 
Liability  of  sureties  on  successive  bonds.    Note,  10  Am.  St.  Rep.  856. 
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Liability  of  surety  for  default  after  expiration  of  term.    Note,  1  AiiiL 

Cas.  S8S. 
Liability  on  bond  while  officer  is  holding  over.    Note,  35  L.  B.  A.  88. 

Snroties  on. official  bond  are  accountable  for  moneyB  received  by  principal 
While  in  office  and  which  he  failed  to  account  for  afterward. 

Cited  in  Pinney  v.  Barnes,  17  Conn.  426,  holding  that  administrator 
removed  from  office  is  liable  to  suit  by  successor  to  recover  money  in  his 
hands,  but  not  yet  due  legatees;  State  v.  Shac&lett,  37  Mo.  285,  holding 
surety  liable  for  wrongful  act  of  sheriff  in  levying  upon  property  to  enforce 
tax  illegally  assessed;  Tennessee  Hospital  v.  Fuqua,  1  Lea,  609,  ruling 

similarly  as  to  liability  of  surety  on  guardian's  bond. 

« 

An  act  of  Oongress  requiring  officials  to  famish  new  sureties  does  not  dis- 
charge sureties  on  existing  bonds. 

Cited  in  Postmaster-general  v.  Munger,  2  Paine,  197,  Fed.  Cas.  11,309, 
holding  that  taking  of  new  bond  did  not  discharge  surety  on  old  bond 
as  to  default  occurring  while  old  bond  in  force. 

Release  of  surety  by  substitution  of  new  bond.    Note,  19  Ann.  Oas. 
419. 

Laches  are  not  imputable  to  the  government. 
Approved  in  United  States  v.  Sisk,  176  Fed.  888, 100  C.  C.  A.  355,  apply- 
ing rule  to  negligence  of  internal  revenue  officer  causing  loss  of  spirits 
seized  for  nonpayment  of  tax  by  distiller;  United  States  v.  Noojin,  155 
Fed.  379,  holding  rule  applied  to  right  of  United  States  to  cause  execu- 
tion to  be  issued  on  judgment;  Pond  v.  United  States,  111  Fed.  996,  hold- 
ing under  Act  August  8,  1888  (25  Stat.  387),  relating  to  sureties  on  official 
bonds,  the  sureties  on  bond  of  collector  of  internal  revenue  are  not  re- 
leased by  failure  of  treasury  department  to  give  immediate  notice  of 
defalcation;  Stoeckle  v.  Lewis,  8  Del.  Ch.  170,  38  Atl.  1064,  holding  laches 
of  public  officer  part  of  risk  undertaken  on  his  bond;  State  v.  Jahrauis, 
117  La.  289, 116  Am.  St.  Rep.  208,  41  South.  577,  holding  State  not  estopped 
by  act  of  defaulting  officer  in  recovering  moneys  disposed  of  by  him; 
Hart  v.  United  States,  95  U.  S.  318,  24  L.  Ed.  480,  holding  United  States 
not  liable  for  negligent  or  wrongful  act  of  revenue  officer;  Mintum  ▼. 
United  States,  106  U.  S.  444,  27  L,  Ed.  210,  1  Sup.  Ct.  408,  holding  surety 
on  official  bond  not  released  by  negligence  of  principal;  United  States  v. 
Dallas  etc.  Road  Co.,  140  U.  S.  632,  35  L.  Ed.  571,  11  Sup.  Ct.  998,  holding 
staleness  to  be  no  defense  to  claim  of  United  States;  German  Bank  v. 
United  States,  148  U.  S.  579,  37  L.  Ed.  569,  13  Sup.  Ct.  705,  declaring 
United  States  not  liable  in  Court  of  Claims  for  bonds  wrongfully  canceled 
by  register  of  treasury;  United  States  v.  Verdier,  164  U.  S.  219,  41  L.  Ed: 
409,  17  Sup.  Ct.  44,  refusing  to  allow  interest  prior  to  judgment  to  claim- 
ants against  United  States;  Postmaster-general  v.  Reeder,  4  Wash.  686, 
Fed.  Cas.  11,311,  holding  surety  of  deputy  postmaster  not  discharged  by 
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failure  of  government  to  sue  prineipal;  Raymond  v.  United  States,  14 
Blatchf.  52,  Fed.  Cas.  11,596,  denying  right  of  surety  to  plead  statute  of 
limitations  to  action  by  United  States  on  official  bond;  United  States  v. 
Adams,  54  Fed.  116,  holding  surety  not  discharged  by  failure  of  United 
States  to  present  claim  against  deceased  principal's  estate;  People  v. 
Russell,  4  Wend.  575,  ruling  similarly  where  State  failed  to  proceed  against 
principal  on  bond  until  after  he  became  insolvent;  Looney  v.  Hughes, 
26  N.  T.  519,  522,  holding  surety  not  discharged  of  liability  \o  county  by 
failure  of  treasurer  to  issue  warrant  in  time  prescribed;  Commonwealth 
V.  Briee,  22  Pa.  St.  214,  60  Am.  Dec.  80,  holding  rule  applicable  in  case 
of  county. 

Distinguished  in  Boone  County  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S. 
693,  85  L.  Ed.  32S,  11  Sup.  Ct.  690,  holding  rule  inapplicable  to  municipal 
corporations;  State  v.  Roberts,  68  Mo.  237,  SO  Am.  Eep.  791,  holding  State 
not  exempt  from  operation  of  rule  that  extension  of  time  given  to  princi- 
pal, without  knowledge  of  surety,  discharges  latter. 

Consideration  for  agreement  extending  time  of  payment.    Note^  52 
L.  E.  A.  (N.  S.)  834. 

Miscellaneous.  Cited  in  Dudgeon  v.  Haggart,  17  Mich.  280,  but  applica- 
tion not  apparent;  Hayden  v.  Agent  of  Auburn  Prison,  1  Sand.  Ch.  198, 
as  instance  where  court  declined  to  express  opinion  as  to  effect  of  agree- 
ment to  indulge  principal  on  bond;  Caldwell  v.  Wentworth,  14  N.  H. 
437,  on  point  that  where  creditor  has  several  claims  against  debtor,  he 
must  apply  payment  as  directed  by  debtor.  The  principal  case  expressed 
no  opinion  as  to  application  of  credits  where  new  bond  is  taken,  and  this 
fact  is  noted  in  United  States  v.  Wardwell,  5  Mason,  91,  93,  Fed.  Cas. 
16,640,  and  United  States  v.  Linn,  2  McLean,  505,  Fed.  Cas.  15,606. 

12  ^Wlieat.  611-515,  6  L.  Ed.  711,  McGILL  v.  BANK  OF  UNITED  STATES. 

Besolntion  to  sospend  cashier  does  not  remove  blm  from  office;  and  for 
any  defaults  by  him  after  resolution  and  before  lie  is  actually  removed,  liis 
sureties  are  responsible. 

Approved  in  I^^berman  v.  First  Nat.  Bank,  8  Del.  Ch.  271,  40  Atl.  382, 
holding  fact  that  defalcations  of  paying  teller  were  made  possible  by  his 
being  also  bookkeeper  did  not  affect  liability  on  bond. 

Removal  of  officer  of  private  corporation.    Note,  Ann.  Oas.  1913B»  671. 

Sureties  are  discharged  from  a  judgment  for  the  penalty  of  their  bond, 
only  by  payment  of  the  principal  equitably  due,  and  interest  and  costs. 

Approved  in  United  States  v.  United  States  Fidelity  &  Guaranty  Co.,  236 
U.  S.  530,  59  L.  Ed.  705,  35  Sup.  Ct.  298,  holding  surety  if  liable  at  all 
for  interest,  beyond  penalty  in  bond  could  only  be  held  for  interest 
occurring  from  unjustly  withholding  payment  after  notice  of  default ;  United 
States  V.  Quinn,  122  Fed.  66^  holding  surety  on  bond  of  contractor  for 
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« 

construction  of  public  work  is  not  in  default  until  notice  or  demand,  and 
hence  interest  does  not  run  against  him  until  then;  Leggett  ▼.  Humphreys, 
21  How.  76,  16  L.  Ed.  54,  holding  surety  on  sheriff's  bond  liable  only  to 
amount  of  penalty;  United  States  v.  Hills,  4  Cliff.  620,  Fed.  Cas.  15,369, 
holding  surety  answerable  for  penalty  and  interest  thereon  from  date  of 
notice  of  principal's  default;  Lewis  v.  Dwight,  10  Conn.  103,  to  same 
effect. 

Whether  interest  can  be  recovered  on  penal  bond  beyond  penalty. 
Note,  87  Am.  Dec.  761. 

Liability  of  surety  for  interest  when  effect  is  to  exceed  penalty  of 
bond.    Note,  Ann.  Cas.  1914C,  1196,  1197. 

Computation  of  interest  in  case  of  partial  payments.    Note,  18  Ann. 
Gas.  712. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  11. 

Fractions  of  day  in  computation  of  time.    Note,  2  Ann.  Cas.  136. 

Form  of  judgment  on  appeal  bonds.    Note,  62  L.  B.  A.  447. 

Miscellaneous.  Cited  in  Ives  v.  Merchants'  Bank,  12  How.  164,  18  L.  Ed. 
988,  as  instance  where  court  departed  from  usual  rule  regarding  ascer- 
tainment of  damages  upon  bonds. 

12  Wheat.  615-523/  6  L.  Ed.  712,  DBXTMMONB  v.  PBESTMAN. 

The  words  of  a  guaranty  are  to  b.e  taken  as  strongly  against  the  guaran- 
tor as  the  sense  will  admit. 

Approved  in  Punta  Gorda  Bank  v.  State  Bank,  52  Fla.  405,  42  South. 
848,  holding  liberal  construction  of  guaranty  should  be  indulged  to  de- 
termine intent ;  Carson  v.  J.  E.  Hurst  &  Co.,  137  6a.  642,  Ann.  Oas.  1918A, 
1086,  74  S.  E.  53,  construing  guaranty  not  to  limit  credit  to  be  extended 
by  obligee,  but  only  extent  of  obligor's  liability;  Douglass  v.  Reynolds, 
7  Pet.  122,  8  L.  Ed.  630,  where  letter,  considering  its  terms  and  actions 
of  parties,  was  held  continuing  guaranty;  Bell  v.  Bruen,  1  How.  183,  185, 
11  L.  Ed.  95,  holding  extrinsic  evidence  admissible  to  show  intention  of 
parties  to  letter  of  guarantee;  Smeltzer  v.  White,  92  U.  S.  392,  23  L.  Ed. 
508,  holding  that  guaranty  that  county  warrants  are  ''genuine  and  regu- 
larly issued,"  imports  gfuaranty  that  they  are  valid  as  to  form;  Heckscher 
V.  Binney,  3  Wood.  &  M.  341,  Fed.  Cas.  6316,  holding  parol  evidence  ad- 
missible to  show  transactions  of  parties  to  note;  Hawkins  v.  Mitchell, 
34  Fla.  420,  16  South.  316,  construing  statute  guaranteeing  payment  of 
interest  on  railroad  bonds;  Taussig  v.  Reid,  145  111.  497,  36  Am.  St.  Bep. 
512,  32  N.  E.  919,  Gates  v.  McKee,  13  N.  Y.  235,  64  Am.  Dec.  546,  Rindge 
V.  Judson,  24  N.  Y.  69,  and  Henry  McShane  Co.,  v.  Padian,  142  N.  Y.  211, 
36  N.  E.  881,  all  holding  letter  guaranteeing  any  indebtedness,  to  certain 
amount,  to  be  continuing  guaranty;  Hooper  v.  Hooper,  81  Md  171,  48 
Am.  St.  Bep.  602,  31  Atl.  510,  holding  payment  by  principal  before  action 
barred  by  statute  fixes  new  date  from  which  statute  runs  against  guturan- 
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tor;  Standley  ▼.  Mills,  36  Miss.  452,  holding  that  in  determining  meaning 
of  words,  reference  may  be  had  to  acts  of  parties  and  circumstances ;  Fisse 
V.  Einstein,  5  Mo.  App.  87,  applying  principle  in  holding  death  of  one  of 
two  principals  under  same  bond  did  not  affect  surety's  liability  for  acts 
of  survivor;  Bright  v.  McKnight,  1  Sneed,  168,  holding  notice  of  accept- 
ance by  guarantee  unnecessary  to  fix  liability  of  guarantor  in  case  of 
absolute  present  guaranty ;  Smith  v.  Montgomery,  3  Tex.  204,  citing  princi- 
pal case  on  point  that  guaranty  is  to  be  construed  according  to  apparent 
intention  of  parties;  Lemp  v.  Armengal,  86  Tex.  692,  26  S.  W.  942,  holding 
delivery  and  acceptance  of  guaranty  need  no  proof  other  than  contents  of 
paper  itself;  Noyes  v.  Nichols,  28  Vt.  174,  holding  strict  notice  of  amounts 
advanced  on  faith  of  guaranty  unnecessary  to  fix  guarantor's  liability; 
Loomis  V.  Smith,  17  Conn.  120,  arguendo. 

Modified  in  Menard  v.  Scudder,  7  La.  Ann.  387,  66  Am.  Dec.  612,  holding 
true  rule  of  construction  to  be  that  according  with  apparent  intent  of 
parties. 

Guarantor  cannot  be  bound  be7ond  extent  of  engagement,  which  appears 
from  guaranty  and  nature  of  transaction. 

Approved  in  Wanack  v.  People,  187  111.  122,  58  N.  E.  244,  holding  decla- 
ration against  sureties  stating  that  principal  obtained  dram-shop  license 
and  executed  bond  in  accordance  with  dram-shop  act,  and  that  principal 
sold  liquor  ta  plaintiff's  husband,  that  he  became  intoxicated  and  was 
killed,  states  cause  of  action;  Bissell  v.  Ames,  17  Conn.  127,  holding  surety 
not  bound  by  adjustment  of  partnership  account  not  contemplated  by 
guaranty. 

Distinguished  in  Switzer  v.  Henking,  158  Fed.  787,  15  L.  E.  A.  (N.  S.) 
1153,  86  C.  C.  A.  140,  holding  good  faith  ''representation  f^nd  warraiHy" 
made  by  one  purchaser  of  timber  to  copurchaser  as  to  quantity  of  timber 
to  be  cut  was  not  warranty  on  which  claim  for  loss  of  copur chasers  could 
be  based. 

A  judgment  is  always  competent  evidence  to  prove  tbe  fact  of  its  rendi- 
tion* 

Cited  in  Bank  of  Hamburg  v.  Flynn,  38  Fed.  800,  holding  judgment  of 
conviction  for  larceny  admissible  in  action  to  recover  property  stolen. 

Judgment  recovered  on  an  account  against  principal  is  evldenoe  of  amount 
due  in  an  action^igalnst  his  guarantor. 

Approved  in  Howgate  v.  United  States,  3  App.  D.  C.  294,  following  rule ; 
Smeltzer  v.  White,  92  U.  S.  394,  23  L.  Ed.  509,  holding  judgment  against 
plaintiff  in  suit  on  county  warrant  conclusive  as  to  liability  of  guarantor 
of  warrant;  Washington  Ice  Co.  v.  Webster,  125  U.  S.  446,  31  L.  Ed.  807, 
8  Sap.  Ct.  958,  where  judgment  confessed  by  principal  held  admissible 
to  charge  guarantor  of  debt;  Moses  v.  United  States,  166  U.  S.  600,  41 
L.  £d«  1130,  17  Sup.  Ct.  693,  where  judgment  recovered  against  officer  held 
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conclusive  as  to  amount  due  on  his  bond;  United  States  v.  Cutter,  2  Curt. 
628,  Fed.  Cas.  14,911,  applying  principle  in  holding  declarations  of  princi- 
pal admissible  in  action  against  surety  on  his  bond;  Berger  v.  Wflliams, 
4  McLean,  578,  Fed.  Cas.  1341,  but  holding  that  surety  may  show  fraud 
or  clerical  mistake  in  entering  judgment;  Agricultural  Ins.  Co.  v.  Keeler, 
44  Conn.  166,  holding  offer  to  confess  judgment  admissible  against  surety 
to  show  amount  due;  Taylor  v.  Johnson,  17  Ga.  537,  and  Charles  v. 
Haskins,  14  Iowa,  473,  83  Am.  Dec.  879,  holding  judgment  against  sheriff 
prima  facie  evidence  against  his  surety;  Iglehart  v.  Mackubin,  2  Gill  &  J. 
245,  holding  judgment  by  confession  against  executor  evidence  against 
surety  on  bond;  Commercial  Bank  v.  Eddy,  7  Met.  J.84,  holding  judgDient 
on  note  admissible  as  evidence  against  guarantor  of  note ;  State  v.  Stewart, 
36  Miss.  656,  where  inventory  of  assets  in  hands  of  guardian  held  ad- 
missible in  action  against  surety;  State  v.  Holt,  27  Mo.  341,  72  Am.  Dec. 
274,'  ruling  similarly  as  to  judgment  rendered  in  Probate  Court  against 
administrator;  La  Fayette  Bldg.  Assn.  v.  Kleinhofer,  40  Mo.  App.  404, 
holding  judgment  against  contractor,  establishing  mechanic's  lien,  admis- 
sible against  contractor's  surety;  Lacock  v.  Commonweath,  99  Pa.  St.  210, 
where  judgment  against  surety,  in  joint  action  against  principal  and  surety, 
held  admissible  against  principal 's  estate,  he  having  died  before  judgment ; 
Seat  V.  Cannon,  1  Humph.  472,  holding  judgment  against  administrator 
•only  prima  facie  evidence  against  surety;  Spencer  v.  Dearth,  43  Vt.  106, 
where  judgment  against  one  of  two  joint  contractors  held  admissible 
against  other,  in  suit  involving  same  matter;  Stephens  v.  Shafer,  48  Wis. 
60,  63,  65,  83  Am.  Rep.  797,  799,  801,  3  N.  W.  838,  840,  842,  holding  judg- 
ment against  principal  on  official  bond  prima  facie  evidence  of  amount  due 
from  surety;  Bushnell  v.  Church,  15  Conn.  421,  New  Haven  v.  Chidsey, 
68  Conn.  400,  36  Atl.  801,  Grommes  v.  St.  Paul  Trust  Co.,  147  111.  646, 
87  Am.  St.  Rep.  254,  35  N.  E.  823,  arguendo. 

Distinguished  in  Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  166,  167,  hold- 
ing judgment  in  assumpsit  for  amount  of  defalcation  inadmissible  in  action 
against  surety  on  penal  bond;  Griffith  v.  Turner,  4  Gill,  114,  holding  decla- 
rations of  persons  purchasing  under  guaranty  inadmissible  against  guaran- 
tor under  facts;  McClellan  v.  Kennedy,  8  Md.  252,  holding  judgment 
inadmissible  where  facts  rendered  surety  necessary  party  to  proceeding. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  L.  R.  A. 

(N.  S.)  748. 
Effect  against  surety  of  judgment  against  officer.    Note,  52  L.  R.  A. 

171. 

Miscellaneous.  Cited  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed. 
365,  86  C.  C.  A.  361,  as  instance  of  contract  of  guaranty  being  construed 
as  matter  of  general  law  and  not  according  to  State  decisions;  Way  v. 
Arnold,  18  Ga.  189,  as  ruling  that  parol  evidence  is  admissible  to  show 
debt  referred  to  in  guaranty. 
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12  Wheat.  625-529,  6  L.  Ed.  716^  HABOOUBT  v.  OAXLLASD. 

OiOft  mAde  by  BritiBli  governor  of  Florida,  after  Declaration  of  Independ- 
ence, is  invalid. 

Cited  in  Strother  v.  Lucas,  12  Pet.  436,  448,  458,  9  L.  Ed.  1147.  1152, 
115fi,  denying  right  of  grantee  of  Spanish  crown  to  maintain  ejectment, 
his  grant  not  having  been  confirmed  according  to  act  of  Congress;  and 
Pollard  V.  Kibbe,  14  Pet.  399,  400,  402,  403,  404,  405,  406,  407,  409,  410, 
10  L.  Ed.  512,  513,  514,  515,  516,  517,  518,  to,  same  effect ;  Nevitt  v.  Beau- 
mont, 6  How.  (Miss.)  249,  holding  void  a  grant  by  Spanish  crown  of  land 
north  of  thirty-first  degree,  north  latitude;  Montgomery  v.  Ives,  13  Smedes 
4  M.  169,  172,  173,  182,  where  grant  in  question  was  similar  to  that  in 
principal  case.  * 

Distinguished  in  United  States  v.  Arredoudo,  ^  Pet.  733,  8  L.  Ed.  563, 
^  to  Spanish  grant  recorded  under  confirmatory  act  of  Congress ;  dissent- 
ing opinion  in  United  States  v.  Castillero,  2  Black,  354,  360,  17  L.  Ed. 
^3,  445,  majority  holding  void  an  unconfirmed  grant,  by  the  President 
of  Mexico,  of  land  in  California. 

United  States  ftcqnired  no  territory  by  way  of  cession  under  treaty  of 
1789;  treaty  was  merely  a  recognition  of  pre-existing  rights. 

Cited  in  Seneca  Nation  v.  Christie,  126  N.  Y.  137,  27  N.  E.  278,  denying 
right  of  United  States  to  impaired  title  of  States  to  land  within  their 
borders;  Rhode  Island  v.  Massachusetts,  12  Pet.  729,  9  L.  Ed.  1262,  and 
Dred  Scott  v.  Sandford,  19  How.  502,  15  L.  Ed.  741,  arguendo. 

Miscellaneous.    Cited  in  Kansas  v.  Colorado,  185  U.  S.  144,  46  L.  Ed. 
845,  22  Sup.  Ct.  559,  holding  Supreme  Court  has  original  jurisdiction  over 
controversy  between  two  States  where  question  is  whether  Colorado  has 
right  to  deprive  Kansas  of  benefit  of  water  from  Arkansas  River,  which 
rises  in  Colorado   and  flows  through  Kansas;   Rhode  Island  v.   Massa- 
chusetts, 12  Pet.  727,  9  L.  Ed.  1262,  as  instance  where  Supreme  Court  deter- 
mined boundary  dispute  in  collateral  action ;  also  in  s.  c,  pp.  739,  745,  748, 
9  L.  Ed.  1266,  1269,  1270,  to  point  that  where  boundary  dispute  is  settled 
by  treaty,  all  persons  are  concluded  thereby;  Dred  Scott  v.  Sandford,  19 
How.  506,  15  L.  Ed.  742,  as  having  determined  boundary  dispute  between 
Georgia  and  South  Carolina. 

12  Wheat.  530-545,  6  L.  Ed.  718,  HENDERSON  v.  POINDEXTER'S  LESSEE. 

Grant  to  land  in  territory  wrongfully  occupied  by  Spain  is  void  unless; 
conflrmed  according  to  act  of  Congress. 

Cited  in  Strother  v.  Lucas,  12  Pet.  436,  448,  458,  9  L.  Ed.  1147,  1152, 
1156,  and  Pollard  v.  Kibbe,  14  Pet.  400,  403,  405,  407,  410>  415,  10  L.  Ed. 
513,  614,  515,  516,  518,  520,  denying  right  of  grantee  of  Spanish  crown  to 
maintain  ejectment,  his  grant  not  having  been  confirmed  according  to  act 
of  Congress ;  Hickey  v.  Stewart,  3  How.  761,  762,  11  L.  Ed.  819,  denying 
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jurisdiction  of  State  court  to  confirm  such  grant,  not  recorded  under  act  of 
Congress;  La  Roche  y.  Jones,  9  How.  170,  13  L.  Ed.  92,  affirming  right  of 
heirs  to  take  such  lands  hy  descent  when  title  properly  confirmed;  Robin- 
son V.  Minor,  10  How.  643,  13  L.  Ed.  575,  holding  valid,  a  grant  recorded 
under  confirmatory  act;  Coffee  v.  Groover,  123  U.  S.  24,  31,  31  L.  Ed.  60,  63, 
8  Sup.  Ct.  13,  17,  reversing  s.  c,  19  Fla.  80,  holding  grant  by  Georgia 
invalid  upon  ascertaining  land  t6  be,  in  fact,  in  Florida;  Hall  v.  Root,  19 
Ala.  393,  holding  that  grantee  of  Spanish  crown  may  assert  title  against 
claimant  under  United  States  if  grant  confirmed;  Emeric  v.  Penniman,  26 
Cal.  123,  affirming  judgment  of  nonsuit  in  ejectment,  plaintiff  not  having 
complied  with  confirmatory  act  of  Congress;  Nevitt  v.  Beaumont,  6  How. 
(Miss.)  249,  where  grant  in  question  was  similar  to  that  in^  principal 
case;  Montgomery  v.  Ives,  13  Smedes  &  M.  169,  171,  denying  validity  of 
British  grant  north  of  thirty-first  degree  north  latitude;  Challefouz  v. 
Ducharme,  4  Wis.  562,  as  instance  where  appointment  of  commission  to 
confirm  titles  was  recognized  as  valid;  Pollard  v.  Hagan,  3  How.  226,  11 
L.  Ed.  572,  arguendo. 

Distinguished  in  United  States  v.  Arredondo,  6  Pet.  712,  716,  720,  733, 
734,  8  L.  Ed.  555,  556,  558,  563,  where  grant  was  recorded  pursuant  to  act 
of  Congress ;  dissenting  opinion  in  United  States  v.  Castillero,  2  Black,  366, 
17  L.  Ed.  447,  majority  declaring  void,  an  unconfirmed  grant  of  land  in 
California,  executed  by  president  of  Mexico;  Minturn  v.  Brower,  24  Cal. 
663,  665,  671,  where  confirmation  of  Mexican  grant  held  unnecessary,  prop- 
erty rights  having  been  settled  by  treaty. 

Miscellaneous.  Cited  in  Hickie  v.  Starke,  1  Pet.  98,  7  L.  Ed.  69,  to  point 
that  term  ''actual  settler"  is  synonymous  with  ** resident";  dissenting 
opinion,  Livingston  v.  Story,  11  Pet.  394,  9  L.  Ed.  763,  but  application 
doubtful ;  Rhode  Island  v.  Massachusetts,  12  Pet.  725,  745,  ^  L.  Ed.  1261, 
1269,  to  point  that  where  boundary  dispute  is  settled  by  treaty  all  persons 
are  concluded  thereby ;  Bank  of  United  States  v.  Moss,  6  How.  38, 12  L.  Ed. 
334,  to  point  that  mere  error  of  law  in  judgment  rendered  at  previous  term 
will  not  warrant  reversal  on  motion  at  subsequent  term;  United  States  v. 
Chaves,  159  U.  S.  457,  40  L.  Ed.  218,  16  Sup.  Ct.  59,  to  point  that  courts 
in  construing  such  grants  are  to  be  guided  by  usage  of  nations  in  stipu- 
lating for  property  when  territory  is  ceded;  Jackson  v.  Simonton,  4  Cr. 
C.  C.  261,  Fed.  Cas.  7147,  but  not  in  point. 

12  Wheat.  546-554,  6  L.  Ed.  723,  THE  ANTELOPE. 

Where  an  item  of  cost  is  not  regulated  by  positive  law,  its  amoimt  or 
allowance  rests  in  sound  discretion  of  court. 

Cited  in  Hathaway  v.  Roach,  2  W<^od.  &  M.  67,  71,  Fed.  Cas.  6213,  allow- 
ing compensation  to  witnesses  for  travel  and  attendance;  Jerman  v.  Stew- 
art, 12  Fed.  275,  allowing  same  fees  for.  taking  depositions  as  is  allowed 
to  clerks  by  Congress, 
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Ho  decree  can  be  rendered  directly  against  United  States  for  costs  and 
expenses. 

Approved  in  State  v.  Williams,  101  Md.  534,  109  Am.  St.  Rep.  583,  1 
L  R.  A.  (N.  S.)  254,  61  Atl.  299,  no  costs  against  State;  Stanley  v. 
Schwalby,  162  U.  S.  272,  40  L.  Ed.  966, 16  Sup.  Ct.  761,  holding,  where  judg- 
ment against  codefendants  included .  United  States,  decree  for  costs  was 
inapplicable  to  it;  United  States  v.  Verdier,  164  U.  S.  219,  41  L.  Ed.  409, 
17  Sup.  Ct.  44,  holding  in  actions  against  United  States  in  Court  of  Claims 
interest  prior  to  judgment  cannot  be  allowed  to  claimants;  The  Steamboat 
Planter,  Newb.  Adm.  264,  Fed.  Cas.  16,054,  an  action  by  informer  to  re- 
cover penalty;  Marine  v.  Lyon,  62  Fed.  154,  8  U.  S.  App.  573,  an  appeal 
from  decision  of  board  of  general  appraisers  under  revenue  laws;  Carlisle 
T.  Cooper,  64  Fed.  474,  26  U.  S.  App.  240,  in  proceeding  for  condemnation 
of  land ;  State  v.  Taylor,  33  La.  Ann.  1272,  applying  principle  in  action 
hy  State  for  rescission  of  contract;  State  ex  rel.  v.  Lazarus,  40  La.  Ann. 
1>85,  5  South.  290,  holding  State  not  taxable  for  taking  depositions ;  United 
States  v.  Stevens,  8  Utah,  4,  28  Pac.  870,  holding  it  error  to  refuse  to  re- 
instate cause  until  costs  against  United  States  were  paid;  Territory  v. 
Doty,  1  Pinn.  405,  holding  territory  not  liable  for  costs  incident  to  motion 
for  new  trial;  Noyes>.  State,  46  Wis.  251,  82  Am.  Rep.  711,  1  N.  W.  1, 
applying  rule  in  criminal  action  instituted  by  State;  Curtis  v.  Banker,  136 
Mass.  360,  arguendo. 

Distinguished  in  United  States  v.  Ringgold,  8  Pet.  163,  8  L.  Ed.  904,  hold- 
ing, in  suit  against  marshal  to  recover  moneys  in  his  hands,  that  he  could 
set  off  poundage  fees  accruing  to  him  in  previous  action. 

Costs  where  the  United  States  is  a  party.    Note,  16  Am.  Dec  407. 

Liability  of  State  or  .Federal  government  for  costs.    Note,  8  Ann.  Gas. 
398. 

Fees  of  marshal  are  to  "be  i^ald  out  of  treasury  upon  certificate  of  amount 
made  by  court,  or  one  of  judges. 

Approved  in  United  States  v.  Smith,  1  Wood.  &  M.  189,  Fed.  Cas.  16,346, 
holding  such  certificate  prima  facie  evidence  of  its  legality  and  of  amount 
due. 

12  Wheat.  554-568,  6  I..  Ed.  726,  McLEMOBS  y.  POWELL. 

Mere  agreement  between  holder  and  drawer  of  bill,  for  deAaj,  without  con- 
sideration, does  not  discharge  indorser. 

Approved  in  Hamiter  v.  State  Nat.  Bank,  106  Ark.  160,  153  S.  W.  95, 
holding  agreement  to  take  new  note  in  extinguishment  of  obligation  of  old 
note  made  after  latter  was  due  was  void  for  want  of  consideration;  John 
M.  Parker  &  Co.  v.  Guillot,  118  La.  227,  42  South.  783,  holding  sureties 
not  released  by  indulgence  to  maker  given  without  consideration;  Cook  v. 
SorrellSy  43  Okl.  743,  144  Pac.  347,  applying  rule  to  sureties;  Sprigg  v. 
Bank,  14  Pet.  207,  10  L.  Ed.  422  (affirming  s.  c,  1  McLean,  180,  Fed.  Cas. 
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891),  holding  surety  not  discharged  by  mere  delay  in  enforcing  bond; 
Creath  v.  Sims,  5  How.  207,  12  L.  Ed.  119,  holding  surety  not  dischai^ed 
where  creditor  voluntarily  refrained  from  pressing  suit  against  debtor; 
Specht  V.  Howard,  16  Wall.  566,  21  L.  Ed.  349,  holding  evidence  inadmissi- 
ble to  show  parol  agreement  to  extend  time  for  payment  of  note;  Ross  v. 
Jones,  22  Wall.  587,  589,  22  L.  Ed.  734,  holding  indorser  of  promissory  note 
a  ''person  bound  as  security,"  within  meaning  of  statute  discharging  such 
persons  if  creditor  delays  action  against  debtor;  Gordon  v.  Third  National 
Bank,  144  U.  S.  104,  36  L.  Ed.  363,  12  Sup.  Ct.  659,  holding  liability  of 
maker  of  note  payable  to  himself  not  affected  by  subsequent  indorser 's 
waiver  of  protest;  Postmaster-general  v.  Reeder,  4  Wash.  C.  C.  687,  Fed. 
Cas.  11,311,  holding  surety  on  postmaster's  bond  not  discharged  by  mere 
delay  in  prosecution;  Hazard  v.  White,  26  Ark.  158,  holding  surety  not 
discharged  in  absence  of  proof  that  additional  security  was  given  in.  con- 
sideration of  extension ;  Winne  v.  Colorado  Springs  Co.,  3  Colo.  161,  holding 
mere  indulgence  determinable  at  will  of  holder  does  not  discharge  surety; 
Lock  wood  V.  Crawford,  18  Conn.  376,  ordering  new  trial  where  indorser 
held  discharged  by  delay  of  holder  to  sue  maker;  Pickering  v.  Day,  3 
Houst.  536,  95  Am.  Dec.  308  (affirming  s.  c,  2  Del.  Ch.  377),  holding  sure- 
ties on  official  bond  not  discharged  because  principal  allowed  to  retain 
office  after  default;  Fridenburg  v.  Robinson,  14  Fla.  143,  where  it  was 
not  shown  that  agreement  to  give  time  was  made  by  party  to  bill ;  Pf eiffer 
V.  Knapp,  17  Fla.  157,  holding  surety  on  guardian's  bond  not  discharged 
by  delay  to  proceed  against  principal  for  default;  Gardner  v.  Watson,  13 
111.  352,  ruling  similarly  where  promise  to  delay  wa^  for  uncertain  period; 
Cooper  V.  Fisher,  7  J.  J.  Marsh.  398,  holding  surety  on  executor's  bond 
not  discharged  by  acceptance,  by  legatee,  of  executor's  note  for  amount  due 
him;  Brinagar  v.  Phillips,  1  B.  Mon.  284,  36  Am.  Dec.  576,  and  Tudor  v. 
Goodloe,  1  B.  Mon.  323,  324,  where  surety  on  bond  held  not  discharged 
by  agreement  to  postpqne  payment  of  debt;  Freeman's  Bank  v.  Rollins, 

13  Me.  207,  holding  receipt  of  interest  in  advance  not  evidence  of  valid 
agreement  to  extend  time  on  note;  Planters'  Bank  v.  Sellman,  2  Gill  &  J. 
234,  holding  it  error  to  instruct  jury  that  indorser  was  discharged  in  ab- 
sence of  proof  of  consideration  for  agreement  to  delay;  Freanor  v.  Ying- 
ling,  37  Md.  497,  where  failure  of  mortgagee  to  foreclose  held  not  to  dis- 
charge surety  of  mortgagor  in  absence  of  proof  of  prejudice;  Johnson  v. 
Planters'  Bank,  4  Smedes  &  M.  171,  43  Am.  Dec.  481,  holding  surety  on 
bond  not  released  by  failure  of  creditor  to  sue  estate  of  deceased  prin- 
cipal within  time  prescribed  by  statute;  Payne  v.  Commercial  Bank,  6 
Smedes  &  M.  37,  holding  conditional  agreement  inoperative  to  discharge 
indorser;  Nichols  v.  Douglass,  8  Mo.  51,  holding  surety  not  discharged  by  ir- 
dorsement  on  bond  of  extension  of  time  for  payment  of  debt;  Pintard  v. 
Davis,  20  N.  J.  L.  207,  where  surety  held  not  discharged  by  failure  of  cred- 
itor to  sue  during  solvency  of  debtor;  Clark  v.  Niblo,  6  Wend.  247,  258. 
holding  that  in  order  to  discharge  surety  on  bail  bond,  agreement  to  allow 
principal  to  leave  StMe  must  have  been  founded  on  consideration;  Sailly 
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T.  Elmore,  2  Paige  Ch.  500,  holding  surety  not  discharged  where  creditor 
granted  extension  ^because  of  debtor's  inability  to  pay;  Dye  v.  Dye,  21 
Ohio  St.  97,  8  Am.  Rep.  44»  holding  omission  to  present  claim  to  assignee 
in  insolvency  does  not  discharge  surety  of  debtor;  Bank  v.  Myers,  1  Bail. 
418,  holding  indulgence  on  part  of  holder  does  not  discharge  indorser  in 
absence  of  proof  of  prejudice;  Peay  v.  Poston,  10  Yerg.  113,  114,  and 
Grimes  v.  Nolen,  3  Humph.  413,  holding  agreement  to  stay  execution  on 
judgment  obtained  on  note  does  not  discharge  surety;  Howard  v.  Brown, 
3  Ga.  530,  Hunter  v.  Van  Bomhorst,  1  Md.  517,  arguendo.  "  / 

Distinguished  in  Moulton  v.  Noble,  1  La.  Ann.  193,  holding  that  where 
anctioneer  sells  for  cash,  acceptance  by  owner  of  his  notes  for  proceeds 
discharges  Sureties  on  his  bond;  Wells  v.  Gaut,  4  Yeig.  495,  holding  sure- 
ties of  constable  discharged  by  act  of  execution  creditor  in  voluntarily 
allowing  constable  to  retain  proceeds  of  execution;  Benson  v.  Phipps,  87 
Tex.  581,  47  Am.  St.  Eep.  130,  29  S.  W.  1061,  holding  that  in  case  of  agree- 
ment to  extend  time,  consideration  is  the  giving  up  by  debtor  of  his  right 
to  pay  before  time  specified. 

Consideration  for  agreeftient  extending  time  of  payment.    Note,  52 
L.  B.  A.  (N.  S.)  834. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  B.  A.  (N.  S.)  532. 

If  holder  of  bill  enters  Into  Talid  contract  with  drawer  for  delay,  without 
conaent  of  indorser,  latter  is  discharged. 

Approved  in  Bank  of  United  States  v.  Hatch,  6  Pet.  260,  8  L.  Ed.  391 
(affirming  s.  c,  1  McLean,  93,  Fed.  Cas.  918),  where  consideration  for 
suspension  of  suit  against  drawer  was  release  of  person  held  under  execu- 
tion; Vamum  v.  Milford,  2  McLean,  77,  Fed.  Cas.  16,890,  where  holder 
agreed  to  extend  time  on  consideration  of  assignment  of  judgment  in  action 
pending;  Dennis  v.  Rider,  2  McLean,  454,  Fed.  Cas.  3797,  holding  surety 
discharged  by  binding  agreement  giving  extension  to  principal  debtor; 
Ellis  V.  Bibb,  2  Stew.  84,  where  extension  on  note  given  in  consideration 
of  additional  security;  Pike  v.  Searcy,  4  Port.  61,  holding  surety  discharged 
by  extension  given  in  consideration  of  agreement  to  arbitrate  claim ;  Hart 
V.  Stribling,  25  Fla.  451,  6  South.  458,  holding  surety  on  guardian's  bond 
discharged  by  agreement  of  ward  upon  attaining  majority  to  postpone  set- 
tlement secured  by  note  of  guardian ;  Leavitt  v.  Savage,  16  Me.  73,  holding 
surety  discharged  by  agreement  under  seal  between  debtor  and  creditoi^; 
Veazie  v.  Carr,  3  Allen,  15,  holding  acceptance  of  money  as  consideration 
for  extension  discharges  indorser;  Robinson  v.  Godfrey,  2  Mich.  411,  hold- 
ing valid  agreement  to  forbear  suit  bars  action  until  expiration  of  period ; 
Bell  V.  Martin,  18  N.  J.  L.  170,  holding  surety  discharged  by  agreement 
founded  on  additional  security;  Morris  v.  Van  Vorst,  21  N.  J.  L.  121,  sus- 
taining plea  byj3urety  of  parol  agreement  to  extend  time;  Vilas  v.  Jones, 
10  Paige  Ch.  80,  and  Brown  v.  Fountain,  3  Tex.  Civ.  App.  231,  22  S.  W. 
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131,  holding  surety  discharged  by  agreement  to  extend  time  on  considera- 
tion of  usurious  interest  actually  paid;  Bank  of  Steubenville  v.  Leavitt,  5 
Ohio,  215,  where  surety  held  discharged  by  agreement  to  stay  execution 
.founded  on  consideration;  Gardner  v.  Gardner,  23  S.  C.  591,  holding  pay- 
ment of  interest  in  advance  imports  valid  agreement  to  delay,  and  surety 
discharged;  Washington  v.  Tait,  3  Humph.  546,  asserting  right  of  surety 
to  file  bill  in  equity  to  compel  principal  debtor  to  exonerate  him  in  such 
case. 

_  •  

Distinguished  in  Tieman  v.  Woodruff,  5  McLean,  352,  Fed.  Gas.  14,028, 
where,  although  consideration  given,  indorser  held  not  prejudiced  under 
facts;  Shaw  v.  Binkard,  10  Ind.  228,  holding  indorser  not  discharged  by 
contract  to  extend  time  on  consideration  of  usurious  interest;  Gross  v. 
Rowe,  22  N.  H.  83,  under  facts. 

Miscellaneous.  Gited  in  Ailing  v.  Shelton,  16  Gonn.  444,'  to  point  that 
error  in  favor  of  party  constitutes  no  ground  of  complaint  on  his  part. 

12  Wheat.  559-561,  6  L.  Ed.  728,  UNITED  STATES  v.  BABEER. 

United  States,  as  holder  of  bill  is  bound  to  use  same  diligence,  in  order  to 
charge  indorser  as  individual. 

Approved  in  Mountain  Gopper  Go.  v.  United  States,  142  Fed.  629,  apply- 
ing rule  in  suit  to  enjoin  injuries  to  timber  lands  by  operation  of  smelter; 
Walker  v.  United  States,  139  Fed.  413,  414,  limitation  in  act  of  1887, 
authorizing  suits  against  United  States,  in  case  of  suit  by  marshal  to  re- 
cover fees,  begins  to  run  as  to  each  item  from  time  service  rendered,  and 
not  from  expiration  of  plaintiff's  term  of  office;  Judson  v.  United  States, 
120  Fed.  643,  holding  United  States  district  attorney  has  authority  to 
institute  and  conduct  proceedings  to  condemn  land  for  public  buildings, 
and  to  submit  matter  of  damages  to  arbitration;  Ehrlich  v.  Jennings,  78 
S.  G.  276,  125  Am.  St.  Eep.  795,  13  Ann.  Cas.  1166,  58  S.  E.  924,  holding 
bona  fide  purchaser  of  State  bond  which  had  been  redeemed  but  not  can- 
celed, and  thereafter  stolen,  was  entitled  to  hav^  bond  redeemed  again; 
United  States  v.  Bank  of  Metropolis,  15  Pet.  393,  10  L.  Ed.  780,  holding 
that  officers  of  postoffice  department  having  accepted  draft  cannot  show 
want  of  consideration  as  against  bona  fide  holder;  United  States  v.  State 
Bank,  96  U.  S.  36,  24  L.  Ed.  648,  holding  that  United  States  cannot,  as 
against  claim  of  innocent  party,  hold  money  acquired  by  means  of  fraud 
of  agent;  United  States  v.  Beebe,  4  McGrary,  18,  17  Fed.  41,  holding  pre- 
sumption arising  from  lapse  of  time  may  operate  against  United  States; 
United  States  v.  Barker,  2  Paine,  345,  Fed.  Gas.  14,518,  following  rule; 
Eight  Hundred  and  Fifty-eight  Bales  of  Cotton,  Blatchf.  Pr.  326,  Fed. 
Gas.  4318,  holding  property  captured  as  prize,  and  belonging  to  govern- 
ment, subject  to  same  liabilities  as  if  owned  by  individual;  United  States 
V.  Ames,  1  Wood.  &  M.  80,  Fed.  Gas.  14,441,  holding  rights  and  remedies 
of  United  States  as  to  its  land  are  same  as  those  applicable  to  individuals ; 
United  States  v.  Wilder,  3  Sumn.  316,  Fed.  Gas.  16,694, .  holding  United 
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States  bound  to  contribute  toward  general  average  under  marine  insurance 
policy;  United  States  v.  Ingate,  48  Fed.  253,  holding  United  States  subject 
to  general  rules  of  equity  in  proceeding  for  discovery ;  dissenting  opinion 
in  United  States  v.  Bank  of  United  States^  5  How.  405,  12  L.  Ed.  210, 
majority  holding  bill  drawn  by  one  government  on  another  not  subject 
to  protest  and  consequential  damages ;  dissenting  opinion  in  Pagh  v.  Moore, 
44  La.  Ann.  232,  10  South.  718,  majority  holding  State  not  liable  upon 
paper  issued  fraudulently  by  its  treasurer;  Cooke  v.  United  States,  12 
Blatchf.  59,  Fed.  Cas.  3178,  dissenting  opinion  in  Rose  v.  Buckland,  17  111. 
318,  Montague  v.  Boston  etc.  R.  R.  Co.,  124  Mass.  247,  arguendo. 

Distinguished  in  Pond  v.  United  Slates,  111  Fed.  995,  holding  Code  Civ. 

Proc.  Cal.,  §  1502,  providing  for  presentation  of  claims  against  estates  of 

decedents,  does  not  apply  to  money  due  the  United  States  on  account  of 

defalcation  of  collector  of  intemid  revenue;  Cooke  v.  United  States,  91 

V.  S.  398,  23  L.  Ed.  243,  where  acts  of  treasury' officers  requisite  to  charge 

United  States  had  not  been  done;  United  States  v.  Nashville  etc.  Ry.  Co., 

118  U.  S.  125,  30  L.  Ed.  83,  6  Sup.  Ct.  1008,  holding  that  where  United 

States  buys  negotiable  paper  before  action  barred  by  statute,  statute  will 

not  run  against  it;  United  States  v.  Campbell,  10  Fed.  821,  under  facts. 

Limited  in  State  v.  Snyder,  66  Tex.  700, 18  S.  W.  110,  holding  that  courts 

are  not  bound  to  furnish  same  remedy  in  suit  by  State  as  might  be  given 

to  individuals. 

The  maxim  "Nullum  tempus  occurrit  regi.''    Note,  101  Am.  St.  Rep. 
151. 

Miscellaneous.  Cited  in  Sanderson  v.  Sanderson,  20  Fla.  304,  to  point 
that  notice  of  dishonor  of  bill  should  be  mailed  not  iater  than  day  after 
last  4&y  of  grace;  so  also  in  Sewell  v.  Russell,  3  Wend.  277. 

12  Wheat.  561-566,  6  I..  Ed.  729,  PABKEB  v.  JUDGES  OF  OIBOXnT  COUBT. 

Circuit  Oourt  may  issue  injunction  to  stay  proceedings  on  Judgment  at 
law  in  that  court,  notwithstanding  pendency  of  writ  of  error  in  Supreme 
Court 

Cited  in  Johnson  v.  St.  Louis  etc.  Ry.  Co.,  141  U.  S.  610,  35  L.  Ed.  877, 
12  Sap.  Ct.  127,  affirming  decree  enjoining  execution  on  judgment  in  forci< 
ble  entry  and  detainer;  Noyes  v.  Willard,  1  Woods,  192,  Fed.  Cas.  10,374, 
enjoining  execution  of  fraudulent  judgment  obtained  by  assignee  of  bank- 
rupt; Sterling  v.  Barnwell,  12  Fed.  324,  applying  principle  in  holding  that 
pendency  of  suit  will  not  interrupt  statute  of  limitations,  and  render  it 
pleadable  in  subsequent  action  for  same  cause;  Industrial  etc.  Co.  v.  Elec- 
trical etc.  Co.,  58  Fed.  737,  16  U.  S.  App.  196,  refusing  to  dissolve  injunc- 
tion restraining  enforcement  of  mechanic's  lien;  Piatt  v.  Threadgill,  80 
Fed.  195,  enjoining  execution  of  judgment  vitiated  by  misconduct  of  jury. 

Distinguished  in  Wyman  v.  Hardwick,  52  Mo.  App.  625,  refusing  to 
enjoin  execution  of  judgment,  where  record  showed  that  judgment  could 
be  reversed  by  bringing  writ  of  error. 
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Power  of  equity  to  enjoin  judgment  in  action  at  law  in  order  to 
retain  status  quo  pending  appeal.    Note,  25  Ii.  R.  A.  (N.  S.)  828. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  863. 

Bill  to  restrain  proceedings  at  law  may  be  brought  before  commencement 
of  suit,  pending  such  suit,  or  after  Its  decision'^  by  highest  law  court.     - 

Approved  in  Chapman  v.  American  Surety  Co.,  261  111.  601,  104  N.  E. 
250,  holding  rule  applied  to  bill  to  retain  action  at  law;  Grand  View  Bldg. 
Assn.  V.  Northern  Assur.  Co.,  73  Neb.  155,  102  N.  W.  248,  holding  suit 
in  equity  to  reform  fire  policy  could  be  maintained  after  failure  to  recover 
at  law  on  unref ormed  contract ;  Basse tt  v.  Henry,  34  Mo.  App.  558,  enjoin- 
ing proceeding  on  judgment ;  Erie  Ry.  Co.  v.  Ramsey,  45  N.  Y.  650,  holding 
that  proceeding  in  court  of  equity  may  be  enjoined  by  same  court  sitting 
in  another  district;  Jenkins  v.  Harrison,  66  Ala.  352,  ai^endo. 

12  Wheat.  566-567,  6  !•.  Ed.  730,  THOMPSON  v.  PETEB. 

Declaratloiis  of  administrator  by  way  of  ^acknowledgment  of  debt  cannot 
take  promise  of  decedent  out  of  statute  of  limitations. 

Approved  in  Washington  Market  Co.  v.  Beckley,  4  Mackey  (D.  C),  165, 
holding  limitations  not  tolled  by  proving  and  passing  claim  in  Orphans' 
Court  and  retention  of  funds  to  pay  it  by  administrator;  Findley  v.  Cun- 
ningham, 53  W.  Va.  4,  23,  24,  44  S.  E.  473,  481,  482,  holding  executor  or 
administrator  cannot  make  new  promise  to  pay  debt  of  decedent  either 
before  or  after  debt;  has  been  barred;  Peck  v.  Botsford,  7  Conn.  180,  18 
Am.  Dec.  98,  holding  acknowledgment  by  personal  representative  that  debt 
is  due  will  not  revive  it;  Isaacs  v.  Stevens,  13  Conn.  506,  holding  that  list- 
ing of  debt  in  administration  account  does  not  remove  bar;  Patterson  v. 
Cobb,  4  Fla.  487,  ruling  similarly  as  to  absolute  promise  to  pay,  made  by 
executor;  Hanson  v.  Towle,  19  Kan.  282,  where  acknowledgment  of  debt 
was  in  writing;  Head  v.  Manners,  5  J.  J.  Marsh.  263,  reversing  judgment 
based  upon  promise  of  executor ;  Oakes  v.  Mitchell,  15  Me.  362,  ruling  simi- 
larly where  executor  expressed  intention  to  pay;  Henderson  v.  Ikley,  11 
Smedes  &  M.  19,  49  Am.  Dec.  44,  holding  rule  applicable  although  bar  not 
complete  at  time  of  debtor's  death;  Huntington  v.  Bobbitt,  46  Miss.  535, 
holding  that  promise  made  before  bar  complete  will  not  fix  new  date  from 
which  statute  runs;  Mayberry  v.  Willoughby,  5  Neb.  373,  25  Am.  Rep.  494, 
and  Shoemaker  v.  Benedict,  11  N.  Y.  184,  62  Am.  Dec.  97,  holding  that 
promise  by  one  joint  debtor  will  not  remove  bar  as  to  others ;  Bloodgood  v. 
Bruen,  8  N.  Y.  370,  holding  that  surviving  partner,  as  executor,  cannot 
revive  firm  debt  against  separate  estate  of  decedent ;  McLaren  v.  McMartin, 
36  N.  Y.  91,  holding  partial  payment  of  barred  claim  does  not  remove 
it  from  statute;  Schutz  v.  Morette,  146  N.  Y.  143,  40  N.  E.  782,  holding 
executor  bound  to  plead  statute  in  defense  to  barred  claim;  Fritz  v. 
Thomas,  1  Whart.  71,  29  Am.  Dec.  42,  holding  statute  pleadable  although 
administrator  had  previously  promised  to  pay;  Seig  v.  Acord,  21  Gratt. 
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371,  8  Am.  Bep.  608,  holding  debt  not  revived  by  promise  of  one  of  two 
joint  administrators;  Duval  v.  McLaskey,  1  Ala.  742,  Riser  v.  Snoddy,  7 
Ind.  445,  65  Am.  Dec.  748;  Cayuga  County  Bank  v.  Bennett,  6  Hill,  240, 
aigaendo. 

Distinguished  in  Allen  v.  Allen,  26  Mo.  331,  holding  rule  inapplicable 
where  executor  is  also  distributee  of  estate;  Stark  v.  Hunton,  3  N.  J.  Eq. 
311,  holding  otherwise  where  claim  not  barred  at  time  of  debtor's  death. 

Criticised  in  Hodgdon  v.  White,  11  N.  H.  210,  and  Braxton  v.  Harrison, 

11  Gratt.  56,  holding  executor  not  bound  to  plead  statute  of  limitations  ip 
bar  of  just  d^and. 

Liabilities  of  estates  of  decedents  upon  (contracts,  and  for  torts  of 
executors  and  administrators.    Note,  52  Am.  St.  Rep.  128. 

Waiver  of  statute  of  limitations  by  personal  representative.  Note, 
AniL  Gas.  1912A,  716. 

Waiver  or  tolling  of  statute  of  limitations  or  nonclaim  by  personal 
representative  as  to  indebtedness  of  estate.  Note,  L.  R.  A.  1915B, 
1025. 

Devise  in  trust  to  pay  debts  as  revival  of  debt  barred  by  limitations. 
Note,  2  E.  R.  C.  165. 

12  Wbeat.  668-570,  6  L.  Ed.  781,  WTT.TJAMSOy  ▼.  DAKIEI.. 

Absolute  bequest  of  personalty  with  limitation  over  if  either  of  testa- 
toi'i  grandchilclren  should  die  without  lawful  issue. 

jCited  in  Moody  v.  Walker,  3  Ark.  197,  following  rule. 

ipistingpaished  in  Russ  v.  Russ,  9  Fla.  146,  where  will  was  construed  as 
restraining  the  djdng  without  issue  to  the  time  of  legatee's  death;  Rich- 
ardson V.  Paige,  54  Yt.  379,  where  wiH  held  not  to  give  absolute  estate  to 
legatee. 

Bnle  of  partus  sequitnr  ▼entrem  as  to  slaves  is  followed  unless  instrument 
disposes  of  mother,  separating  issue  from  her. 

Cited  in  Alberty  v.  United  States,  162  U.  S.  501,  40  L.  Ed.  1063,  16  Sup. 
Ct.  865,  holding  illegitimate  child  of  Choctaw  Indian  by  a  negro  mother 
to  be  a  negro  citizen  for  purposes  of  jurisdiction;  Buckley  v.  Buckley,  12 
/  Nev.  432,  holding  increase  of  ewe  sheep  a  proper  subject  of  replevin. 

12  Wheat.  670-674,  6  !•.  Ed.  732,  NEWBCAN  v.  JACKSON. 

No  particular  form  of  notice  of  sale  under  trust  deed  is  necessary  if 
description  of  land  is  sufficiently  certain. 

Approved  in  Beacon  Hill  Land  Co.  v.  Bowen,  33  R.  I.  411,  82  Atl.  84, 
holding  adjournment  of  sale  to  another  place  to  secure  higher  bid  did  not 
vitiate  sale,  when  sale  was  made  for  highesi;  bid  at  original  place;  Love- 
land  V.  Clark,  11  Colo.  272,  18  Pac.  548,  holding  sufficient,  description  by 
metes  and  bounds  and  location  in  subdivision  of  section;  Noland  v.  Bank, 
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129  Mo.  61,  31  S.  W.  342,  where  reference  was  made  in  notice  to  recorded 
plat.  ( 

What  VA  proper  and  sufficient  notice  of  sale  under  trust  deeds.    Note, 

7&  Am.  Dec.  705. 
Distinction  between  trust  deed  and  power'  of  sale  mortgage  of  realty. 

Note,  Ann.  Cas.  1913A,  1049. 

Miscellaneous.  Cited  erroneously  in  Buckley  v.  Buckley,  12  Nev.  432; 
"^j^ade  V.  Gould,  8  OkL  696,  59  Pac.  12,  issue  of  animals  follows  mother. 

12  Wheat.  674-581,  6  I..  Ed.  733,  DX7NLAP  ▼.  DUNItAP. 

Bole  tliat  where  land  is  sold  as  definite  quantity  equity  will  relieve 
if  quantity  be  deficient  does  not  apply  to  land  in  unsettled  country. 

Cited  in  Moore  v.  Vick,  2  How.  (Miss.)  750,  32  Am.  Dec.  304,  where 
specification  of  amount  of  land  held  merely  descriptive  of  original  certifi- 
cate, and  vendor  not  bound  for  deficiency. 

Miscellaneous.    Erroneously  cited  in  Post  v.  Pearsall,  22  Wend.  474. 

r 

12  Wheat.  682-686,  6  L.  Bd.  736,  McOONNELL  ▼.  TOWN  OF  LEXINGTON. 
Evidence  of  reservation  of  public  spring  for  public  use. 
Approved  in  Patrick  v.  Young  Men's  Christian  Assn.,  120  Mich.  190,  79 

/N.  W.  210,  holding  deed  to  land  "with  exception  of  streets  and  squares'* 
does  not  include  square  appropriated  to  religious  uses;  Hough  v.  Porter, 
51  Or.  397,  98  Pac.  1094,  holding  provision  of  desert  land  act  of  1877  hold- 
ing water  free  for  appropriation  constituted  reservation  and  dedication  to 
public  of  all  water  right  then  held  by  United  States;  City  of  Cincinnati  v. 
White,  6  Pet.  438,  8  L.  Ed,  456,  and  City  of  Macon  v.  Franklin,  12  Ga. 
244,  248,  holding  all  that  is  necessary  to  complete  dedication  is  assent  of 
owner  of  land  and  use  by  public  for  purpose  contemplated;  Kennedy  v. 
Jones,  11  Ala.  83,  holding  dedication  of  street  presumable  from  ancient 
documents  referring  to  it  as  then  existing;  Harding  v.  Jasper,  14  Cal.  649, 
Rowan  v.. Portland,  8  B.  Mon.  248,  and  Carter  v.  Portland,  4  Or.  347,  hold- 
ing intention  to  dedicate  inferred  from  throwing  land  open  to  public  travel, 
and  designating  street  on  plat ;  Hart  v.  Burnett,  15  Cal.  548,  holding  extent 
of  public  right  in  lands  determinable  from  character  of  ownership  and 
dedication  and  circumstances  of  use;  Warren  v.  Jacksonville,  15  111.  240, 

#68  Am.  Dec.  614,  holding  acceptance  and  use  by  public  conclusive  on  owner 
and  privies;  Williams  v.  Wiley,  16  Ind.  363,  holding  that  dedication  of 
street  may  be  implied  from  acts  of  owner;  Hunter  v.  Trustees  of  Sandy  Hill, 
6  Hill,  411,  holding  deed  unnecessary  to  validity  of  dedication  of  public 
burying  ground ;  Brown  v.  Manning,  6  Ohio,  303,  27  Am.  Dec.  256,  holding 
dedication  in  specific  terms  on  recorded  plat  cannot  be  affected  by  parol 
proof  of  intention  of  donors;  Remington  v.  Millerd,  1  R.  I.  97,  construing 
statute  relating  to  dedicating  of  highwa)rs;  dissenting  opinion  in  Post  v. 
Pearsall^  22  Wend.  452,  455,  majority  holding  that  public  cannot  acquira 
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right  to  nse  individual's  soil  as  landing  place  from  navigable  river  by 
continual  user;  Magill  v.  Brown,  16  Fed.  Cas.  414,  Christian  Church  v. 
Scholte,  2  Iowa,  30,  Price  v.  Methodist  Church,  4  Ohio,  544,  Gardiner  v. 
Tisdale,  2  Wis.  191,  60  Am.  Dec.  416,  arguendo. 

Distinguished  in  United  States  v.  Chicago,  7  How.  196,  12  L.  Ed.  665, 
and  Irwin  v.  Dixon,  9  How.  30,  31,  13  L.  Ed.  34,  under  facts  showing  no 
intention  of  owner  to  dedicate  to  public  use ;  Cobb  v.  Davenport,  33  N.  J.  L. 
227,  97  Am.  Dec.  721,  holding  right  to  take  fish  in  private  waters  cannot 
be  acquired  by  public  by  dedication;  Post  v.  Pearsall,  22  Wend.  474,  479 
(affirming  s.  c,  20  Wend.  120),  holding  that  public  acquires  no  right  to 
use  soil  of  an  individual  as  landing  place  from  navigable  river,  although 
user  has  continued  for  twenty  years. 

Dedication.    Note,  27  Am.  Dec.  562,  567. 

Prescriptive  right  of  public  to  use  well  or  spring.    Note,  Aim.  Cas. 
1914B,  725. 

Miscellaneous.  Cited  in  Franklin  v.  City  of  Macon,  12  Ga.  261,  as  in- 
stance of  practice  in  allowing  introduction  of  evidence  to  show  public  use. 

12  Wheat.  586-^90,  6  I*.  Ed.  787,  CHOTABD  v.  POFB. 

Entry  is  act  by  wUcli  Individual  acquires  Inceptive  right  to  onapproprl- 
,    ated  sou  of  country  by  filing  liis  elaim. 

Approved  in  United  States  v.  Buchanan,  232  U.  S.  76,  58  L.  Ed.  514,  34 
Sap.  Ct.  237,  holding  possessory  right  of  entryman  entitled  to  protection  as 
private  property,  and  Federal  statute  prohibiting  interference  with  posses- 
sion of  public  lands  did  not  apply ;  Uaited  States  v.  Northern  Pac.  Ry.  Co., 
204  Fed.  487,  488,  holding  selections  of  lieu  lands  under  railroad  grant 
mere  '* entries";  McCune  v.  Essig,  118  Fed.  279,  holding  patent  issued  to 
widow  of  homestead  settler  upon  her  making  final  proof  in  accordance  with 
provisions  of  homestead  law  conveys  land  to  her  absolutely;  King  v. 
M 'Andrews,  104  Fed.  432,  holding  term  ** mineral  lands''  as  understood 
by  Congress  at  time  of  grant  to  Northern  Pacific  Railroad  Company,  July 
2, 1864,  did  not  include  lands  chiefly  valuable  for  building  stone ;  Donohue 
v.  St.  Paul  M.  &  M.  Ry.  Co.,  101  Minn.  252,  112  N.  W.  418,  holding  acts 
necessary  to  constitute  entry  were  completed ;  Enid  etc.  Ry.  Co.  v.  Kephart, 
19  Okl.  12,  91  Pac.  1053,  holding  homestead  entry  precluded  land  from 
sub^^quent  appropriation  for  railroad  right  of  way;  McCord  v.  Hill,  111 
Wis.  528,  87  N.  W.  484,  holding  the  allowance  of  thirty  days  by  Laws  of 
1880,  c.  89,  §2  (21  Stat.  140),  to  one  who  has  secured  cancellation  of  any 
pre-emption  in  which  time  he  may  enter  the  lands,  is  privilege  to  enter 
and  not  an  entry ;  Sturr  v.  Beck,  133  U.  S.  549,  S3  L.  Ed.  764,  10  Sup.  Ct. 
353,  and  McGuire  v.  Brown,  106  Cal.  666,  80  L.  R.  A.  387,  39  Pac.  1062, 
holding  filing  of  homestead  entry  on  tract  upon  which  is  stream,  confers 
right  to  have  stream  continue  without  diversion;  Denny  v.  Dodson,  32 
Fed.  910,  holding  land  reserved  for  railiroad  right  of  way  not  subject  to 
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private  entry;  Northern  Pacific  Ry.  Co.  v.  Sanders,  47  Fed.  607,  holding 
that  until  line  of  railway  fixed  according  to  terms  of  grant,  land  is  subject 
to  subsequent  entry;  United  States  v.  Whisky,  90  Fed.  723,  holding  right 
to  enter  on  mineral  lands  on  reservation  implied  right  to  prospect;  Lock- 
witz  V.  Larson,  16  Utah,  278,  52  Pac.  281,  appl3ring  principle  in  determining 
validity  of  entry  and  settlement  of  land  as  town  site;  Collins  v.  Bnbb^  73 
Fed.  739,  arguendo. 

Term  "entry"  is  confined  to  appropriation,  at  private  sale,  of  lands  previ- 
ously offered  for  sale  at  auction  and  remaining  unsold. 

Cited  in  Eldred  v.  Sexton,  19  Wall.  196,  22  L.  Ed.  147,  holding  act  of 
Congress  fixing  price  per  acre  does  not  give  right  to  enter  until  land  offered 
at  public  sale. 

Authority  "to  enter"  certain  quantity  of  land  does  not  authorize  location 
on  lands  previously  appropriated  or  withdrawn. 

Approved  in  McMichael  v.  Murphy,  12  Okl.  160,  70  Pac.  191,  following 
rule ;  Northern  Pacific  Ry.  Co.  v.  Peronto,  3  Dak.  Ter.  231,  14  N.  W.  106, 
holding  settler  acquired  no  right  to  land  granted  to  railway,  until  United 
States  enforced  forfeiture  for  breach  of  conditions. 

Distinguished  in  Hutton  v.  Frisbie,  37  Cal.  485,  489,  where  acts  of  Con- 
gress described  specific  tract  of  land  on  which  purchaser  was  entitled  to 
enter;  Sui^et  v.  Little,  24  Miss.  126,  where  lands  not  shown  to  have  been 
reserved  from  sale. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St  Bep.  191. 

Miscellaneous.  Cited  in  State  v.  String^ellow,  2  Kan.  320,  and  Baker 
V.  Newland,  25  Kan.  30,  on  point  that  particular  words  are  not  necessary 
to  validity  of  grant  for  public  uses;  also  in  De  Armas  v.  New  Orleans,  5 
La.  180. 

12  Wheat.  690-^94,  6  L.  Ed.  738,  MASON  ▼.  MATILDA. 
Not  cited. 

12  Wheat.  604-698,  6  L.  Ed.  740,  UDDEBDALE'S  EXES.  ▼.  B0BIN80N. 

Surety*  who  discharges  debt  of  his  principal  succeeds  to  all  the  rights  of 
the  creditor. 

Approved  in  National  Surety  Co.  v.  State  Savings  Bank,  156  Fed.  27, 

13  Ann.  Gas.  421,  14  L.  E.  A.  (N.  S.)  155,  84  C.  C.  A.  187,  holding  surety 
on  auditor's  bond  who  paid  defalcations  was  subrogated  to  rights  of 
county  against  bank  which  bought  forged  orders  and  collected  same  from 
county;  In  re  Nickerson,  116  Fed.  1007,  holding  under  law  of  Massachu- 
setts, wife  who  signed  joint  note  with  husband,  but  as  surety,  and  paid 
the  same,  may  prove  the  notes  against  her  husband  in  bankruptcy;  Bank 
V.  Opera  House  Co.,  23  Mont.  38,  75  Am.  St  Rep.  502,  57  Pac.  446,  holding 
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surety  who  has  paid  judgment  against  principal  and  himself  and  other 
sureties  may  take  an  assignment  of  judgment  and  enforce  contribution; 
Pease  v.  Syler,  78  Wash.  29,  138  Pae.  311,  holding  accommodation  maker 
paying  note  could  recover  of  comaker  in  action  on  note  attorneys'  fees 
dtipula.ted  for  therein  which  original  payee  could  have  recovered ;  dissent- 
ing opinion  in  Liverman  v.  Cahoon,  156  N.  C.  198,  200,  72  S.  E.  331,  332, 
majority  holding  where  one  of  two  joint  makers  paid  note  at  maturity  and 
took  indorsement  without  recourse,  he  could  recover  against  comaker  only  * 

on  implied  promise;  The  Tangier,  2  Low.  12,  Fed.  Gas.  13,744,  holding  that 
pterson  who  advances  money  in  good  faith  to  enable  master  to  pay  customs 
charges  and  wages  of  crew  has  privilege  against  vessel  therefor;  Schindel- 
holz  V.  Cullum,  55  Fed.  891,  12  U.  S.  App.  242,  holding  assignee  of  judg- 
ment and  lien  succeeds  to  rights  of  enforcement  belonging  to  original 
owner;  Liunpkin  v.  Mills,  4  Ga.  348,  355,  asserting  right  of  surety  to  be 
substituted  for  creditor  in  distribution  of  assets  of  insolvent  principal; 
Rooker  v.  Benson,  83  Ind.  255,  and  Murray  v.  Catlett,  4  G.  Greene,  110, 
holding  surety  entitled  to  foreclosure  of  mortgage  given  as  security  for 
note  paid  by  him;  Branght  v.  Griffith,  16  Iowa,  32,  holding  acts  done  by 
creditor,  necessary  to  charge  estate  of  deceased  debtor,  inure  to  benefit  of 
surety  upon  payment  of  debt;  Orem  v.  Wrightson,  51  Md:  43,  45,  34  Am. 
Rep.  288,  289,  holding  surety  paying  debt  due  State,  entitled  to  State's 
right  of  priority;  Taylor  v.  Wilcox,  167  Mass.  575,  46  N.  E.  116,  holding 
vendee  of  land  paying  tax  assured  to  him  by  vendor,  entitled  to  right  of  > 

town  to  prove  tax  in  insolvency  as  privileged  claim  ;*  Staples  v.  Fox,  45 
Miss.  680,  holding  where  sheriff  satisfies  execution,  to  avoid  suit  against 
himself,  he  is  entitled  to  be  subrogated  to  rights  of  judgment  creditor; 
Fumold  V.  Bank,  44  Mo.  339,  holding  right  extends  even  to  securities 
given  without  surety's  knowledge;  Powell  v.  White,  11  Leigh,  316,  holding 
surety  on  bond  who  satisfies  it  after  principal's  death  is  entitled  to  rank 
as  specialty  creditor  of  Estate ;  dissenting  opinion,  Zook  v.  Clemmer,  44 
Ind.  26,  majority  holding  where  personal  judgment  has  been  obtained 
against  maker  of  note  secured  by  mortgage,  and  judgment  is  replevied,  y 

replevin  bail  after  satisfying  judgment  is  not  entitled  to  foreclosure. 

Modified  in  McLean  v.  Lafayette  Bank,  3  McLean,  605,  Fed.  Gas.  8888, 
holding  that,  while  surety  is  entitled  to  collaterals,  he  cannot  claim  assign- 
ment of  instrument  which  is  evidence  of  debt. 

Distinguished  in  Patterson  v.  Pope,  5  Dana,  243,  holding. note  inapplica- 
ble to  defeat  interest  acquired  by  third  person  previous  to  undertaking  of 
surety.  • 


Where  one  of  two  Joint  snretieB  pays  prlnclpal'8  debt,  lie  may  enter  Judg- 
ment In  creditor's  name  and  liave  execution  against  bis  cosurety. 

Approved  in  Jackson  v.  DjBvis,  4  Mackey  (D.  C),  201,  holding  where  one 
of  two  sureties  on  bond  to  United  States  paid  debt,  he  was  entitled  to  be 
subrogated  to  claim  of  United  States  over  other  creditors  of  cosurety; 
Kelson  y.  Webster,  72  Neb.  338, 117  Am.  St.  Bep.  799,  68  L.  S.  A.  (N.  8.) 
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613,  100  N.  W.  414,  holding  surety  on  note  who  paid  judgment  rendered 
thereon  which  adjudged  him  to  be  surety  and  took  assignment  of  judgment 
could  levy  execution  against  principal;  Reber  v.  Gundy,  13  Fed.  57,  hold- 
ing that^ne  of  two  executors  paying  legacy  is  entitled  to  be  subrogated 
to  lien  against  the  other,  acquired  by  legatee;  Smith  v.  Rumsey,  33  Mich. 
196 ;  Bowen  v.  Hoskins,  45  Miss.  186,  7  Am.  Bep.  729,  holding  that  equity 
will  at  instance  of  one  surety  set  aside  conveyance  made  by  cosurety  in 
fraud  of  execution  levied  against  them  jointly;  Felton  v.  Bissell,  25  Minn. 
20,  holding  right  of  contribution,  in  case  surety  pays  before  debt  is  due, 
becomes  perfect  when  debt  becomes  due;  Robeitson  v.  Trigg,  32  Chratt. 
86,  holding  surety  paying  debt  due  United  States  is  entitled  to  United 
States'  right  of  priority  as  against  insolvent  cosurety;  German  etc.  Bank 
v.  Fritz,  68  Wis.  398,  32  N.  W.  127,  holding  payment  of  debt  by  one  surety 
does  not  cancel  obligation  of  others,  and  c^urt  may  award  execution  against 
them. 

Modified  in  New  Bedford  Institution  etc.  v.  Hathaway,  134  Mass.  73,  45 
Am.  Bep.  292,  holding  surety  entitled  to  prove  only  one-half  of  amount 
paid,  as  contribution  from  insolvent  cosurety,  although  by  proving  all  he 
would  receive  but  one-half. 

Rights  of  surety  as  against  insolvent  cosurety.    Note,  45  Am.  Rep.  296. 

Extinction   of   judgments    against   principals   by   sureties'    payment. 
Note,  68  L.  R.  A.  540,  541,  543,  549,  556,  573. 

Surety's  right  to  enforce  judgment  for  his  own  reimbursement.    Note, 
16  L.  R.  A.  117. 

Coexecutor's  liability  for  default  of  one  permitted  to  manage  estate. 
Note,  11  L.  R.  A.  (N.  S.)  306. 

12  Wheat.  599-603,  6  L.  Ed.  741,  DE  LA  OBOIZ  v.  OHAMBESLAIN. 

Question  of  disputed  boundary,  between  two  nations,  is  more  properly  sub- 
ject for  diplomatic  discussion  and  of  treaty,  than  of  Judicial  investigation. 

Approved  in  Barker  v.  Harvey,  181  U.  S.  487,  45  L.  Ed.  966,  21  Sup.  Ct. 
692,  Mission  Indians  claiming  right  of  permanent  occupancy  of  land  in 
California  under  Mexican  grant  are  within  provision  of  act  of  Congress 
March  3,  1851  (9  Stats,  at  Lai^e,  631,  c.  41,  §8),  requiring  every  person 
in  California  claiming  under  Mexican  or  Spanish  grant  to  present  same 
to  commissioneES ;  Ainsa  v.  New  Mexico  etc.  R.  R.,  175  U.  S.  79,  44  L.  Bd. 
80,  20  Sup.  Ct.  29,  holding  when  no  proceedings  for  confirmation  are  pend- 
ing before  Congress,  a 'grant  of  land  in  .New  Mexico,  complete  and  perfect 
before  cession  of  New  Mexico  to  United  States,  may  be  asserted  against 
any  adverse  private  claimant  in  local  courts;  Crittenden  Cattle  Co.  v. 
Ainsa,  14  Ariz.  309,  127  Pac.  734,  holding  Congress  could  confer  on  court 
of  private  land  claims  power  to  determine  private  rights  upon  cession  of 
territory  to  United  States ;  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  4  Ariz.  239, 
36  Pac;  214,  territorial  court  cannot  recognize  unconfirmed  Mexican  grant 
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as  to  which  no  proceedings  are  pending  before  Congress,  surveyor-general, 
Dor  private  land  court,  as  against  pre-emption  and  homestead  claims  filed 
onder  United  States  laws ;  Astiazaran  v.  Santa  Rita  etc.  Co.,  148  U.  S.  82, 
87  L.  Ed.  877,  13  Sup.  Ct.  457,  holding  private  claim  to  land  in  Arizona, 
under  Mexican  grant,  not  contestable  in  courts  until  Congress  had  acted 
upon  report  of  surveyor-general;  Stoneroad  v.  Stoneroad,  158  U.  S.  248, 
39  L.  Ed.  969,  15  Sup.  Ct.  825,  is  to  same  effect;  Challefoux  v.  Ducharme, 
4  Wis.  562,  arguendo. 

Mere  order  of  mawy  of  lands  made  by  Spanish  authorities  at  Mobile,  in 
1806,  did  not  convey  complete  legal  title. 

Cited  in  Strother  v.  Lucas,  6  Pet.  769,  8  L.  Ed.  576,  denying  right  of 
elder  grantee  of  Spanish  crown  to  maintain  ejectment  against  junior 
grantee,  his  grant  not  having  been  confirmed  according  to  act  of  Congress ; 
and  see  s.  c,  12  Pet.  448,  9  L.  Ed.  1152;  Pollard  v.  Kibbe,  14  Pet.  365,  378, 
385,  404,  405,  407,  416,  420,  10  L.  Ed.  496,  502,  506,  515,  516,  521,  522, 
ruling  similarly  where  Spanish  grant  not  recorded,  as  required  by  confirm- 
ing act;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  where  facts  were  similar 
to  those  in  principal  case;  Hallet  v.  Eslava's  Heirs,  3  Stew.  &  P.  120,  hold- 
ing that  certificate  of  confirmation,  issued  upon  claim  under  French  patent, 
which  was  not  produced,  was  not  sufBcient  to  warrant  recovery  in  eject- 
ment; Rjnier  v.  Innerarity,  4  Stew.  &  P.  31,  asserting  jurisdiction  of  courts 
to  declare  unconfirmed  grants  invalid;  Bullock  v.  Wilson,  2  Port.  442,  but 
holding  duplicate  receipt  for  payment  on  entry  of  public  lands  is,  before 
issue  of  patent,  sufficient  evidence  to  maintain  trespass  to  try  title ;  Abbott 
v.  Kennedy,  5  Ala.  395,  a  case  involving  land  embraced  in  same  Spanish 
grant;  Rhode  Island  v.  Massachusetts,  12  Pet.  745,  749,  9  L.  Ed.  1269,  1270, 
Hallett  V.  Eslava,*2  Stew.  118,  Lewis  v.  Goguette,  3  Stew.  &  P.  197, 
arguendo. 

Miscellaneous.  Referred  to  in  Coffee  v.  Groover,  123  U.  S.  8,  30,  31, 
31  L.  Ed.  55,  63,  &  Sup.  Ct.  5,  16,  17,  as  having  been  erroneously  cited  in 
s.  c,  20  Fla.  81,  to  point  that  grants  by  de  facto  government  lire  valid 
against  State  having  the  right. 


12  Wheat.  604,  6  L.  Ed.  743,  DAVIDSON  v.  TAYI.OS. 

Bail  is  fixed  by  death  of  principal  after  return  of  ca.  sa.  and  before  return 
of  scire  facias;  bail  is  not  entitled  to  exoneretnr. 

Cited  in  United  States  v.  Eldredge,  5  Utah,  195,  14  Pac.  46,  holding  that 
if  defendant  fails  to  appear,  surety  cannot  show  that  defendant  could  have 
been  convicted  upon  but  one  of  two  charges;  dissenting  opinion  in  Beers  v. 
Haughton,  9  Pet.  369,  370,  9  L.  Ed.  160,  161,  arguendo. 

12  Wheat.  605-611,  6  li.  Ed.  744,  SCOTT  v.  SHSEEVE. 

Assignee  of  bonds  given  for  indemnity  of  obligee  as  indorser  of  notes 
drawn  by  obligor  takes  them  subject  to  equities. 


\ 
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Cited  in  Shannon  v.  Marselis,  1  N.  J.  Eq.  425,  applying  principle  in  ease 
of  assignment  of  bond  and  mortgage. 

Equity  will  relieve  against  judgment  at  law  bonds  for  indemnity   of 
obligee  as  indorser  of  notes  of  obligor,  where  obligee  has  been  indemnified. 

Approved  in  Swamp  Land  Reclamation  Dist.  No.  341  v.  Blumenberg,  156 
Cal.  537,  106  Pac.  391,  holding  willful  refusal  of  reclamation  district,  with- 
out cause,  to  pump  lands  during  cropping  season  was  defense  to  action  to 
foreclose  lien  of  assessment  for  pumping  during  that  season;  Dubreuil  v. 
Gaither,  98  Md.  545,  56  Atl.  966,  though  in  action  against  receiver  of  in- 
solvent bank  for  balance  of  deposit  to  credit  of  one  as  trustee,  receiver 
not  allowed  setoff  of  balance  due  on  note  of  insolvent  partnership,  he  may 
seek  setoff  id  suit  against  partners  who  are  real  owners  of  deposit. 

Distinguished  and  explained  in  McPhee  v.  Reclamation  Dist.  No.  765, 
161  Cal.  571,  119  Pac.  1079,  judgment  foreclosing  reclamation  district 
assessment  lien  may  be  enjoined  where  defense  exists  which  cannot  be 
interposed  in  foreclosure  snit. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note,  82 
L.  E.  A.  324. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  81  L.  R.  A.  748,  768. 

12  Wheat.  611-643,  6  L.  Ed.  746,  RAMSAY  v.  AIXEGBE. 

Suit  ta  personam  against  owner  of  vessel,  for  supplies  in  home  port  cannot 
be  maintained  in  admiralty,  owner  having  given  a  note. 

Approved  in  The  Underwriter,  119  Fed.  743,  744,  holding  where  charter 
provided  that  charterer  shall  pay  for  all  coal  used  and  that  master  shall 
be  under  orders  of  charterer,  no  lien  exists  for  coal  supplied  in  foreign 
port,  across  river  from  home  port;  Leland  v.  The  Medora,  2  Wood.  &  M.  97, 
100,  101,  Fed.  Cas.  8237,  holding  lien  for  repairs  waived  by  acceptance  of 
bill  of  exchange  and  allowing  ship  to  leave  port;  The  Brig  Ann  C.  Pratt, 
1  Curt.  348,  Fed.  Cas.  409,  holding  lien  for  repairs  waived  by  taking  bot- 
tomry bond,  and  if  bond  void  for  fraud,  no  recovery  can  be  had  on  implied 
contract;  Reppert  v.  Robinson,  Taney,  495,  Fed.  Cas.  11,703,  holding  sur- 
render of  note  cannot  restore  admiralty  jurisdiction;  The  Eclipse,  3  Biss. 
102,  Fed.  Cas.  4268,  holding,  although  lien  not  Waived  by  acceptance  of 
note,  it  must  be  tendered  at  hearing;  The  Schooner  Active,  01c.  288,  Fed. 
Cas.  34,  holding  surrender  of  note  taken  for  supplies  furnished  gives  right 
to  proceed  in  admiralty;  Harris  v.  The  Kensington,  11  Fed.  Cas.  631,  hold- 
ing lien' extinguished  by  acceptance  of  note  in  payment;  Marshall  v.  Bazin, 
16  Fed.  Cas.  837,  entertaining  suit  in  personam  to  recover  passage  money, 
note  given  as  security  having  been  tendered;  Moir  v.  Dubuque,  17  Fed. 
Cas.  571,  to  point  that  claim  for  repairs  is  Enforceable  in  admiralty;  Fox 
v.  Patton,  22  Fed,  747,  denying  jurisdiction  to  enforce  personal  contract 
of  agents  to  pay  for  supplies  furnished  vessel;  Sheaf e  v.  Kimball^  21  Fed. 
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Cas.  121)9,  holding'  where  note  is  surrendered  into  court,  recovery  is  lim- 
ited to  amount  of  note;  Case  v.  Woolley,  6  Dana,  23,  32  Am.  Dec.  59,  and 
fe  re  The  Josephine,  39  N.  Y.  27,  as  having  inferentially  asserted  juris- 
Action  of  admiralty  in  personam ;  Boylan  v.  The  Victory,  40  Mo.  253,  as- 
serting jurisdiction  of  State  court  to  enforce  contract  for  supplies  f ur- 
^hed;  The  Sue,  137  Fed.  135,  and  Bowler  v.  Eldridge,  18  Conn.  8,  both 
*^endo. 

Explained  in  Andrews  v.  Wall,  3  How.  573,  11  L.  Ed.  731,  and  held  not 
^  ^e  authority  for  holding  that  admiralty  could  not  enforce  maritime 
5^iit)>acts  in  personam;  so  also  in  dissenting  opinion  in  Thomas  v.  Osborn, 
^^  Sow.  38,  16  L.  Ed.  541. 

Distinguished  in  The  St.  Lawrence,  1  Black,  532,  17  L.  Ed.  184,  where 
lien  for  supplies  held  not  waived  by  acceptance  of  notes  with  understand- 
ing that  lien  should  continue ;  The  Brig  Nestor,  1  Sumn.  86,  87,  Fed.  Cas. 
10,126,  holding  giving  credit  for  fixed  time  does  not  extinguish  lien  for 
suppHes ;  Raymond  v.  The  Ellen  Stewart,  5  McLean,  270,  Fed.  Cas.  11,594, 
and  The  Napoleon,  7  Biss.  395,  Fed.  Cas.  10,011,  asserting  jurisdiction 
where  note  tendered  in  action  on  lien;  The  Theodore  Perry,  23  Fed.  Cas. 
912,  wHere  mortgage  given  as  security  held  not  to  waive  lien. 

Questioned  in  Nebraska,  69  Fed.  1013,  34  .U.  S.  App.  arguing  against 
necessity  for  surrender  of  note  taken  merely  as  security. 

Admiralty  courts  have  not  Jurisdiction  over  actions  in  personam  for  en- 
forcement of  contracts  for  supplies. 

Cited  in  New  Jersey  etc.  Co.  v.  Merchants'  Bank,  6  How.  420,  422,  12 
L.  Ed.  498,  499,  arguing  against  jurisdiction  in  suit  upon  contract  of  car- 
riage; Cunningham  v.  Hall,  1  Cliff.  55,  Fed.  Cas.  3481,  denying  jurisdiction 
of  District  Court  in  suit  in  personam,  upon  contract  against  builder  of 
vessel;  Bains  v.  The  James  and  Catherine,  1  Bald.  547,  549,  Fed.  Cas. 
756,  holding  account  for  provisions  furnished. not  within  jurisdiction  of 
District  Court  as  offset  to  libel  for  seamen's  wages;  Levering  v.  Ban^  of 
Columbia,  1  Cr.  C.  C.  209,  Fed.  Cas.  8287,  holding  wages  of  seaman  hired 
to  care  for  vessel  in  port  not  lien  on  vessel;  Merritt  v.  Sackett,  17  Fed. 
Cas.  141,  applying  rule  of  court  to  same  effect ;  The  Centurion,  1  Ware,  479, 
Fed.  Cas.  2554,  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  785,  Lowry  v.  The 
E.  Benjamin,  15  Fed.  Cas.  1051,  Marsh  v.  The  Minnie,  16  Fed.  Cas.  811, 
arguendo. 

Criticised  in  Schultz  v.  Bosman,  5  Hughes,  100,  101,  Fed.  Cas.  12,488, 
asserting  jurisdictioiv  in  such  case. 

Distinguished  in  The  Stephen  Allen,  Blatchf.  &  H.  181,  Fed.  Cas.  13,361, 
asserting  right  of  seaman  to  maintain  suit  in  personam  for  wages ;  Drink- 
water  V.  Freight  etc.  \>t  Brig  Spartan,  1  Ware,  152,  Fed.  Cas.  4085,  enter- 
taining libel  on  charter-party  for  freight  due. 

Denied  in  Edeuer  v.  Gregs,  3  Fed.  412,  upholding  admiralty  jurisdiction 
over  suit  in  personam  for  repairs  to  domestic  vessel, 
u— 83 
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What  contracts  will  support  maritime  lien.     Note,  70  L.  B.  A.  399.    . 
Admiralty  jurisdiction  of  contracts.     Note,  66  L.  B.  A.  198. 

Admiralty  law,  as  enforced  in  this  country,  is  the  admiralty  law  of  Eng- 
land, as  it  existed  at  the  time  of  the  Bevolution. 

Approved  in  following  cases,  discussing  subject  of  admiralty  jurisdiction 
generally;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  459,  464, 
468,  476,  478,  483,  Fed.  Gas.  15,867 ;  The  Wave,  Blatchf .  &  H.  249,  Fed.  Gas. 
17,297;  Ghase  v.  American  Steamboat  Go.,  9  R.  I.  426,  11  Am.  B^.  276. 

Miscellaneous.  Gited  as  instance  where  court  was  not  unanimous  as 
to  whether  maritime  contract  was  enforceable  in  personam,  in  Proceeds— 
etc.  of  The  Waubashene,  23  Blatchf.  295,  24  Fed.  559 ;  Mutual  etc.  Ins.  Co. 
v.  Cargo  of  The  George,  01c.  97,  Fed.  Gas.  9981,  but  not  in  point;  The 
Fanny,  8  Fed.  Gas.  992,  following  practice  in  refusing  to  discuss  jurisdic- 
tion when  not  necessary  to  decision;  Steamboat  Belfast  v.  Boon,  41  Ala. 
63,  as  showing  conflict  of  authority  upon  question  of  admiralty  jurisdiction ; 
Connelly  v.  The  Bee,  40  Mo.  264,  to  point  that  admiralty  alone  can  enforce 
contract  for  supplies  furnished  beyond  limits  of  State.  Erroneously  cited 
in  Claiborne  v.  Birge,  42  Tex.  102.  Tffe  separate  opinion  of  Johnson,  J., 
is  cited  in  dissenting  opinion  in  Waring  v.  Clarke,  5  How.  473,  481,  482, 
490,  12  L.  Ed.  241,  245,  24B,  249,  but  application  not  apparent;  abo  in 
Leland  v.  Ship  Medora,  2  Wood.  &  M.  114,  Fed.  Gas.  8237,  but  without 
particular  application.  ,    " 
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I  P«t  1-17.  7  L.  Ed.  27,  HUNT  ▼. 

Power  of  attorney  by  debtor  to  secure  loan  antborialng  creditor  to  execute 
bill  of  sale  when  expires  on  death. 

Cited  in  Mervin  y.  Murphy;  35  Tex.  795,  in  illustration  of  distinction 
between  power  coupled  with  interest,  and  such  power  only  in  p^ceeds; 
Michigan  State  Bank  v.  Leavenworth,  28  Vtr  216,  and  Huston  v.  Cantrell, 

II  Leigh  (Va-.),  167,  on  the  point  that  letters  of  attorney  were  revoked 
by  death  6t  principal ;  United  States  v.  Cutts,  1  Sumn.  140,  141,  Fed.  Gas. 
14y912,  construing  assignment  of  certain  stock  to  secure  debt. 

Continuing  force  of  contracts  as  against  decedents  and  how  such  con- 
tracts may  be  enforced.    Note,  68  Am.  Dec.  763. 

When  equity  will  correct  mistake  of  draftsman. 
Approved  in  Carroll  v.  McMurray,  136  Fed.  670,  applying  rule  in  refor- 
mation of  deed  given  in  exchange  of  farm  for  stock  of  goods;  Fulton  v. 
Col  well,  112  Fed.  836,  holding  where  evidence  was  conflicting  as  to  whether 
contract  to  purchase  mortgage  was  absolute  or  optional,  court  will  not 
reform  contract;  Doniphan  etc.  R.  Co.  v.  Missouri  etc.  R.  Co.,  104  Ark. 
484,  149  S.  W.  64,  traffic  contract  not  limited  to  pine  logs  except  between 
certain  points  and  cannot  be  reformed  for  mistake  of  one  party;  Yaught 
V.  Paddock,  98  Ark.  15,  135  S.  W.  333,  deed  for  lots  1  and  2,  according 
to  new  plat  made  by  agent  and  unrecorded,  is  reformed  to  include  lots 
1,  2,  3,  4  of  old  plat  according  to  contract;  Atherton  v.  Roche,  192  111. 
268,  61  N.  E.  363,  holding  in  action  to  reform  deed  by  substituting  ''her" 
for  "their''  where  the  grantor  knew  the  meaning  of  the  words  and  dis- 
cussed them,  the  deed  would  not  be  reformed;  Johnson  v«  Sherwood,  34 
Ind.  App.  507,  73  N.  E.  187,  reforming  mortgage  so  that  description  would 
show  right  of  way  over  land ;  Gk)od  Milking  Machine  Co.  v.  Galloway,  168 
Iowa,  562,  150  N.  W.  714,  contract  for  sale  of  plaintiff's  milking  machines 
reformed  to  express  intention  of  parties  that  either  could  terminate  con- 
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tract  if  defendant  fails  to  sell  certain  number;  Coleman  v.  Coleman,  153 
Iowa,  552,  133  N.  W.  758,  contract  of  sons  to  furnish  home  or  pay  certain 
amount  to  parents  in  consideration^  of  deed  of  land  reformed  to  carry  out 
intention  of  parties;  Pelletier  v.  Interstate  Cooperage  Co.,  158  N.  C.  407, 
74  S.  E.  113,  reforming  deed  of  sale  insuflScient  to  exempt  home  tract 
subject  to  widow's  dower  as  intended  by  parties;  Dearborn  v.  Niagara 
Fire  Ins.  Co.,  17  N.  M.  232,  125  Pac.  609,  contract  for  fire  insurance  re- 
formed where  agent  understanding  terms  inadvertently  makes  mistake 
in  writing  policy;  Scott  v.  Ford,  45  Or.  544,  68  L.  R.  A.  469.  78  Pac.  746, 
denying  recovery  to  executors  who  paid  sum  to  grandchild  under  mis- 
taken belief  that  she  was  heir  under  grandfather's  will;  Murray  v.  Sander- 
son, 62  Wash.  481,  114  Pac.  426,  option  for  sale  of  land  canceled  where 
plaintiff's  intention  that  option  end  in  one  year  not  expressed  by  scrivener, 
and  defendant  could  be  placed  in  statu  quo;  Rogers  v.  Atkinson,  1  Ga. 
25,  where  through  mistake  of  draftsman,  important  provision  in  contract 
was  omitted;  Leitensdorfer  v.  Delphy,  15  Mo.  166,  55  Am.  Dec.  139,  where 
second  deed  drawn  in  place  of  first  failed  to  express  intent  of  parties; 
Lestrade  v.  Barth,  19  Cal.  673,  where  there  was  mistake  in  description; 
Adams  v.  Reed,  11  Utah,  502,  40  Pac.  724,-  where  deed  described  land  as 
being  in  wrong  section;  Stines  v.  Hays,  36  N.  J.  Eq.  369,  where  ^ed 
omitted  to  state  strip  was  for  road  and  to  reserve  right  to  use  it;  Brock 
V.  0  'Dell,  44  S.  C.  33,  21  S.  E.  980,  dissenting  opinion,  p.  45^  21  S.  E.  986, 
where,  in  drawing  a  deed,  the  word  ** heirs"  was  omitted;  Norton  v.  Kel- 
logg, 41  Fed.  454,  to  point  that  on  defect  in  executing  trust  in  form  of 
deed  and  not  in  purpose,  equity  would  intervene;  Walden  v.  Skinner,  101 
U.  S.  584,  25  L.  Ed.  966,  where  a  purchase  was  made  on  trusts  which 
trustee  failed  to  have  properly  declared  in  deed;  Wyche  v.  Greene,  16  Ga. 
60,  where  deed  of  gift  intended  to  convey  life  estate  conveyed  absolute 
title;  Larkins  v.  Biddle,  21  Ala.  256,  holding  that  deed  of  gift  which  does 
not  express  intention  may  be  reformed;  Green  v.  Morris  etc.  Co.,  12 
N.  J.  Eq.  169,  where  deed  whose  purpose  was  to  effectuate  an  award  of 
arbitrators  did  not  accomplish  purpose;  Snyder  v.  May,  19  Pa.  St.  238, 
holding  equity  would  relieve  where  lessor  made  mistake  in  amount  of  rent ; 
Ryder  v.  Ryder,  19  R.  I.  189,  32  Atl.  920,  where  mortgage  of  fixtures 
and  furniture,  but  designed  to  cover  all  personalty,  was  corrected;  Collier 
v.  Lanier,  1  Ga.  240,  where  mortgage  set  out  it  was  intended  to  secure  bond, 
whereas  it  was  intended  to  secure  notes;  Citizens'  National  Bank  v.  Judy, 
146  Ind.  340,  43  N.  E.  264,  where  lands  intended  to  be  covered  by  mort- 
gage were  omitted;  Cassidy  v.  Metcalf,  66  Mo.  528,  530,  where  contract 
I'or  the  sale  of  interest  by  partner  transferred  property  not  intended; 
Allen  V.  Brown>  6  R.  I.  398,  where  a  grant  of  seaweed  privilege  conveyed 
greater  privilege  than  designed ;  Stafford  v.  Fetters,  55  lowA,  487,  8  N.  W. 
324,  where  note  was  transferred  by  simple  assignment  under  agreement 
that  transfer  should  be  without  recourse;  Lee  v.  Percival,  85  Iowa,  642, 
52  N.  W.  544,  where  note,  intended  to  bind  corporation  only,  was  drawn 
BO  as  to  bind  ofi&cers  individually;  Gump's  Appeal,  65  Pa.  St.  479,  holding 
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that  ipdgjpent  note,  which  omitted  words  ''with  interest,"  would  be  cor- 
rected; Talley  v.  Courtney,  1  Heisk.  718,  where  note  was  reformed  so  as 
to  read,  "payable  in  current  bank  notes" ;  Miller  v.  Davis,  10  Kan.  548,  where 
in  mortgage  names  of  parties  were  transx)osed  by  mistake;  Gayle  v.  Hud- 
son^ 10  Ala.  127,  where  in  bond  the  name  of  obligee  was  wrongly  stated ;  < 
Scales  V.  Ashbrook,  1  Met.  (Ky.)  361,  where  on  bill  of  exchange  lender, 
was-  made  drawer,  and  borrower  payee  and  indorser;  German  National 
Bank  v.  Butchers'  etc.  Co.,  97  Ky.  42,  29  S.  W.  884,  where,  on  renewal 
of  note  to  bank,  name  of  bank  was  omitted;  Askew  v.  Odenheimer,  Bald. 
387,  Fed.  Cas.  587,  holding  assignment  by  one  partner  to  indemnify  his 
copartner  for  frauds  would  be  reformed  so  as  to  meet  intention;  Oliver 
V.  Mut.  Commercial  M.  I.  Co.,  2  Curt.  298,  299,  Fed.  Cas.  10,498,  holding 
equity  would  reform  policy  not  correctly  expressing  previously  concluded 
ap-eement;  Heam  v.  Equitable  etc.  Ins.  Co.,  4  Clifi^.  196,  Fed.  Cas.  6300, 
where  insurance  policies,  not  allowing  vessel  port  for  loading  return  cargo, 
was  reformed;  Travelers'  Ins.  Co.  v.  Henderson,  69  Fed.  767,  32  U.  S. 
^    App.  536,  where  one  attempted  to  reform  an  accident  insurance  policy  by 
striking  out  exception;  Dean  v.  £q.  etc.  Co.,  4  Cliff.  580,  Fed.  Cas.  3705,  ^ 
where  mistake  was  not  in  writing  policy,  but  in  allowing  title  to  be  changed 
without  consent;  Pitcher  v.  Hennessey,  48  N.  Y.  423,  where  a  contract  to 
nm  plaintiff's  boat  was  reformed  so  as  to  make  plaintiff  assume  risk  of 
iiavig3.tion ;  Nowlin  v.  Pyne,  47  Iowa,  296,  where  draftsman,  drawing  up 
contract  for  exchange  of  farms,  understood  the  agreement,  but  failed  to 
egress  it  in  correct  terms;  Whitaker  v.  Gavitt,  18  Conn.  526,  where  bill 
Was  l)rought  to  reform  assignment  by  insolvent  so  as  to  include  property 
c/aimed  to  be  omitted;  Moore  v.  Thomas,  1  Or.  202,  where  a  deed,  at- 
tested!  by  but  one  witness,  was  upheld;  Curtis  v.  .Leavitt,  15  N.  Y.  163, 
^here  contract  not  ^ntaining  proper  seals  was  reformed,  and  proper  seals 
^^xea ;  Glass  v.  Hulbert,  102  Mass.  34,  3  Am.  Bep.  426,  holding  that  where 
oittitted  term  is  within  statute  of  frauds  it  cannot  be  enforced;  Petesch 
^-  Hambach,  48  Wis.  447,  4  N.  W.  567,  holding  mortgage  by  married  man, 
^^Pposed  to  cover,  homestead,  would  not  be  reformed  as  against  his  wife 
*fter    his  death;  dissenting  opinion  in  Olmstead  v.  Olmstead,  38  Conn. 
^T^y    Holding  that  bond  not  expressing  agreement  would  be  reformed,  as 
^®U  a^^ainst  sureties  as  principal;  United  States  v.  Cushman,  2  Sumn.  435, 
*  ^d.   Cas.  14,908,  to  point  that  in  ^ase  of-  sureties,  if  contract  is  in  form 
Jouit,  equity  will  not  presume  it  to  have  been  joint  and  several  unless  upon 
'^stinct  proof;  Holabird  v.  Burr,  17  Conn.  559,  holding  mistake  in  draft 
^  ^eed  may  be  corrected,  not  only  as  against  party,  but  as  against  others; 
Park  V.  Blodgett,  64  Conn.  36,  29  Atl.  135,  where  oral  testimony  was  ad- 
^^tted  to  show  that  by  mistake  a  contract  did  not  embody  actual  agree- 
ment; Dennis  v.  Northern  Pac.  Ry.  Co.,  55  Pac.  212,  reforming  deed  fail- 
^^  to  reserve  right  of  way,  through  scrivener 's  error ;  Wisconsin  etc.  Bank 
"^^  Mann,  76  N.  W.  784,  reforming  written  guaranty  to  conform  to  verbal 
^understanding  of  parties ;  Dunham  v.  Chatham,  21  Tex.  245,  73  Am.  Dec. 
^li  holding  parol  evidence  was  admissible  where  property  was  granted 
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to  husband  and  wife  to  show  husband's  name  was  inserted  hy,  mistake; 
The  Perseverance,  Blatchf.  &  H.  388,  389,  Fed.  Cas.  11,017,  holding 
admiralty  could  not  change  written  agreement  or  compel  one  to  be  executed 
according  to  equity  and  to  understanding  of  parties. 

Reformation  of  contracts.    Note,  65  Am.  St.  Rep.  482,  485,  487,  491, 
499. 

• 

Right  to  rescind  or  reform  contract  on  ground  of  mistake.    Note,  22 
E.  R.  C.  904. 

Effect  of  statute  of  frauds  upon  power  of  equity  to  reform  contracts 
on  ground  of  fraud,  accident,  or  mistake.    Note,  3  Ann.  Gas.  785. 

Mistake  In  agreement  shown  to  ha^e  been  resnlt  of  ignorance  of  some 
material  fact  will  be  relieved  against  In  equity. 

Approved  in  Clark  v.  Carter,  234  Mo.  103,  136  S.  W.  313,  contract  for 
sale  of  worthless  equity  of  redemption  in  land  where  both  buyer  and  seller 
intended  conveyance  of  absolute  fee  is  reformed;  National  Bank  of  Deposit 
V.  Rogers,  166  N.  Y.  391,  59  N.  E.  925,  holding  where  consignee  of  goods 
in  bond  borrowed  money  from  bank  under  agreement  that  the  goods 
should  be  sold  and  proceeds  applied  in  payment  of  debt  and  that  a  lien 
should  attach  to  the  goods  when  the  goods  were  taken  out  of  bond  with 
the  borrowed  money  equity  would  enforce  the  lien;  Dietrich  v.  Hutchin- 
son, 73  Vt.  141,  87  Am.  St.  Rep.  703,  50  Atl.  812,  holding  on  appeal  in 
foreclosure  when  petition  is  on  theory  that  mortgage  was  valid,  court  can- 
not grant  relief  under  Acts  1896,  No.  49,  section  2  (Vt.),  as  amended 
by  Acts  1898,  No.  55,  empowering  court  to  confirm  deed  of  married  woman 
when  husband  did  not  join,  as  question  was  not  presented;  Wisconsin- 
Marine  etc.  F.  Co.  V.  Mann,  100  Wis.  618,  76  N.  W.  784,  holding  when 
question  was  as  to  whether  parties  intended  to  be  jointly  liable  or  in  pro- 
X)ortion  to  amount  of  stock  owned,  court  was  justified  in  finding  there  was 
a  mutual  mistake;  Dennis  v.  Northern  Pac.  Ry.  Co.,  55  Pac.  212,  reform- 
ing deed  which  omitted  important  reservation  through  scrivener's  negli- 
gence; Hadlock  v.  Williams,  10  Vt.  572,  to  point  that  if  principal  induce- 
ment were  mine  or  quarry,  not  found  on  land  contracted  for,  equity  would 
relieve;  Marks  v.  Bradley,  69  Miss.  17,  10  South.  926,  to  x)oint  as  to  effect 
of  preferring  debt  not  due  in  assignment  through  mistake  of  fact;  Peques 
V.  Mosby,  7  Smedes  &  M.  347,  to  poimt  that  parol  evidence  of  mistake  in 
deed  is  admissible  upon  bill  to  reform;  Shear  v.  Robinson,  18  Fla.  453, 
holding  that  release  executed  in  ignorance  of  facts,  and  induced  by  im- 
posing upon  one's  weakness  and  confidence,  was  of  no  effect;  Carpenter 
V.  Providence  etc.  Co.,  4  How.  224,  11  L.  Ed.  949,  to  point  that  there  must 
be  satisfactory  evidence  of  fraud  before  relief  will  be  granted. 

For  what  mistakes  written  instruments  may  be  canceled  or  corrected 
in  equity.    Note,  117  Am.  St  Rep.  229. 

Equity  may  compel  parties  to  perform  tlieli  agreement,  but  cannot  make 
agreements  for  parties  and  then  compel  them  to  execute  same. 
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Approved  in  Wright  v.  Vocalion  Organ  Co.,  148  Fed.  214,  applying  xvle 
in  suit  for  specific  performance  of  contract  for  interest  in  future  inven- 
tions; Dennis  v.  Northern  Pae.  Ry.  Co.,  20  Wash.  326,  55  Pac.  212,  hold- 
ing where  railroad  owning  land  through  which  its  track  ran  contracted 
to  convey  it,  reserving  strip,  which  reservation  was  omitted  by  mistake, 
the  deed  would  be  reformed;  McCartney  v.  Fletcher,  11  App.  D.  C.  21, 
equity  court  refuses  to  declare  deed  of  real  estate  from  husband  to  wife 
trust  deed  on  parol  evidence  Where  no  fraud  shown;  Miller  v.  Jones,  68 
W.  Va.  529,  36  L.  R.  A.  (N.  S.)  408,  71  S.  E.  250,  decree  of  sp^ific  per- 
formance of  contract  for  sale  of  land  by  installment  cannot  compel  vendor 
to  receive  purchase  money  until  due;  Rison  v.  Newberry,  90  Va.  521,  18 
S.  £.  919,  where  there  was.  no  mistake,  illegality  or  fraud,  equity  would 
not  rescind  contract ;  McKinstry  v.  Conly,  12  Ala.  682,  holding  that  where 
P&rties  have  entered  into  contract,  it  cannot  be  shown  by  parol  entirely 
Afferent  contract  was  intended;  Ligon  v.  Rogers,  12  Ga.  289,  holding 
omission  would  not  be  corrected  where  party  knew  of  it  and  relied  upon 
promise  of  an  attorney  to  carry  it  into  effect;  Crisplip  v.  Cain,  19  W.  Va. 
478,  holding  that  on  sale  of  land  in  gross,  equity  would  not  allow  for 
deficiency  or  excess;  Adams  v.  Henderson,  168  U.  S.  580,  42  L.  Ed.  588, 
18  Sup.  Ct.  182,  where,  under  a  contract  to  purchase  indefeasible  title, 
defendants  were  not  required  to  accept  deed  with  right  to  pass  over  it 
and  prospect  for  mineral;  Warner  v.  Brinton,  29  Fed.  Cas.  243,  holding 
will  omitting  to  dispose  of  certain  land  could  not  be  aided  by  a  clause  in 
instructions ;  Baltzer  v.  Ralegh  etc.  R.  R.  Co.,  115  U«  S.  648,  29  L.  Ed.  510, 
where  contention  that  wrong  name  was  inserted  in  contract  by  fraud  or 
mistake  was  not  sustained ;  Garrard  v.  Webb,  4  Port.  82,  where  court  con- 
sidered the  power  of  chancery  to  compel  parties  to  perfect  original  agree- 
ments against  subsequent  lien. 

Equity  can  only  enforce  performance  of  agreement  according  to  its  terms 
and  to  the  intention  of  parties. 

Cited  in  Glass  v.  Hulbert,  102  Mass.  44,  3  Am.  Rep.  435,  where  stipula- 
tion sought  to  be  stricken  out  was  in  accordance  with  actual  agreement. 

Iflstake  of  law  is  not  generally  ground  for  reforming  a  deed  founded  on 
sudi  mistake. 

Approved  in  Utermehle  v.  Nomient,  197  U.  S.  56,  49  L.  Ed.  662,  25  Sup. 
Ct.  291,  ignorance  of  law  that  party  taking  benefit  of  provision  in  his  favor 
under  will  is  estopped  to  assert  invalidity  of  instrument,  though  coupled 
with  ignorance  of  evidence  on  which  contest  could  be  based,  does  not  pre- 
vent application  of  rule;  Burk  v.  Johnson,  146  Fed.  214,  where,  on  pur- 
chase of  copyrighted  plans  for  establishment  of  mutual  burial  associations, 
defendant  made  misrepresentations  that  plan  not  subject  to  supervision 
ot  State  insurance  departments,  rescission  not  granted ;  Steinf eld  v.  Zecken- 
dorf,  10  Ariz.  231,  86  Pac.  11,  all  rights  abrogated  by  agreement  to  rescind 
contract  relating  to  disposition  of  proceeds  from  sale  of  property,  althoug];L 
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parties  intended  partial  rescission  only;  Daniels  v.  Dean,  2  Cal.  App.  428, 
84  Pac.  335,  applying  rule,  where  widow,  mistakenly  believing  she  was  not 
entitled  to  homestead  in  deceased  husband's  property,  executed  abandon- 
ment in  consideration  of  payment  of  husband's  executors;  Felker  v.  Mowry, 
69  N.  H.  166,  38  Atl.  727,  holding  under  the  facts  of  this  case,  involving 
right  of  redemption  in  foreclosure  proceedings  a  certain  release  would  be 
considered  an  assignment  and  not  an  extinguishment  of  mortgage;  Terri- 
tory V.  Newhall,  15  N.  M.  147, 103  Pac.  983,  money  retained  by  county  treas- 
urer as  commission  for  collecting  liquor  and  gaming  license  fees,  under  mis-  <« 
take  of  law,  cannot  be  recovered;  Deseret  Nat.  Bank  v.  Dinwoodey,  17 
Utah,  60,  53  Pac.  220,  holding  in  action  to  reform  written  guaranty,  when 
proof  of  mistake  is  doubtful  or  unsatisfactory,  writing  will  not  be  re- 
formed ;  dissenting  opinion  in  Roch  v.  Berd,  174  Mich.  611,  140  N.  W.  926, 
majority  holding  that  sale  of  land  described  as  one  hundred  and  ten*  acres 
' '  more  of  less ' '  was  sale  by  acre  and  purchaser  could  recover  for  deficiency ; 
Marlin  v.  Hamlin,  18  Mich.  364,  100  Am.  Dec.  184,  to  point  that  mistake 
as  to  legal  effect  of  instrument,  contents  of  which  one  knew,  was  purely 
mistake  of  law  for  which  there  was  no  relief;  Williams  v.  Rhodes,  81  111. 
587,  holding  that  as  general  rule  equity  will  not  relieve  because  of  igno- 
rance of  law  where  facts  are  known;  Marshall  v.  Rench,  3  Del.  Ch.  259, 
holding  there  was  no  remedy^  where  testator  mistook  legal  operation  of 
conveyances;  dissenting  opinion  in  Fuller  v.  Parrish,  3  Mich:^31,  and 
Stover  V.  Poole,  67  Me.  223,  both  holding  mistake  of  law  is  not  ground 
for  setting  aside  voluntary  conveyance;  Catlin  v.  Fletcher,  9  Minn.  89, 
holding  that  misrepresentation  as  to  legal  effect  of  conveyance  will  not 
avoid  it ;  Ryan  v.  Goodwyn,  McMuU.  Eq.  456,  and  Pierson  v.  Armstrong,  1 
Iowa,  286,  287,  290,  291,  63  Am.  Dec.  442,  443,  446,  447,  where  in  both 
cases  father  who  conveyed  land  to  his  daughter,  sought  relief  on  ground 
thsit  he  intended  her  husband  to  have  no  interest;  Osburn  v.  Trockmorton, 
90  Va.  316,  18  S.  E.  286,  holding  that  ignorance  of  law  does  not  invalidate 
deed  by  wife  to  husband;  Gtordere  v.  Downing,  18  111.  493,  where  com- 
plainant instructed  justice  to  prepare  quitclaim,  and  justice  executed  con- 
veyance in  fee ;  Trigg  v.  Read,  5  Humph.  533,  534,  42  Am.  Dec.  451,  452, 
holding  ignorance  of  law  and  consequent  mistake  as  to  title  is  no  ground 
for  rescission;  Lott  v.  Kaiser,  61  Tex.  670,  holding  one  executing  deed 
knowing  its  effect  cannot  show  by  parol  he  intended  it  to  take  effect  at 
his  death;  Butler  v.  Livingston,  15  Ga.  568,  holding  that  admissions  as  to 
title  are  presumed  to  be  made,  not  only  with  knowledge  of  facts,  but  of 
legal  rights;  Bank  of  United  States  v.  Daniel,  12  Pet.  55,  9  L.  Ed.  998; 
where  parties  were  mistaken  in  their  construction  of  statute;  Leavitt  v. 
Palmer,  3  N.  Y.  39,  51  Am.  Dec.  339,  holding  that  trust  deed  issued  by 
bank  to  secure  notes  in  violation  of  statute  cannot  be  reformed;  Hamblin 
v.  Bishop,  41  Fed.  82,  where  person  conveyed  away  her  inheritance  throiigh 
an  erroneous  legal  opinion,  misinterpreting  statute;  Freeman  v.  Curtis, 
51  Me.  143,  81  Am.  Dec.  567,  where,  under  circumstances  of  case,  a  con- 
veyance by  heirs  of  their  interests  in  ignorance  of  statute  of  descents  was 
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set  aside;  Root  v.  Stuyvesant,  18  Wend.  299,  holding  that  in  construing 
will  the  ignorance  of  law  of  testator  in  reference  tp  statute  of  wills  can- 
not be  considered;  Good  v.  Herr,  7  Watts  &  S.  256,  42  Am.  Dec.  237, 
holding  that  mistake  of  law  applicable  to  settlement  of  estate  with  full 
knowledge  of  the  facts  is  no  ground  for  relief;  Wintermute  v.  Snyder,  3 
N.  J'.  Eq.  499,  500,  where  assig^nment  was  made  of  an  interest  in  an  estate 
in  ignorance  of  the  legal  effect  of  the  bequests ;  Upton  v.  Tribilcock,  91 
U.  S.  50,  23  L.  Ed.  206,  holding  that  representations  by  agent  of  corpo- 
ration as  to  nonassessability  of  stock  is  no  defense ;  Anderson  v.  Tvdings, 
8  Md.  440,  442,  443,  63  Am.  Dec.  710,  712,  713,  holding  equity  will  not 
depiive  creditors  of  legal  advantage  by  reason  of  mistake  of  law  in  draw- 
ing deed;  Allen  v.  Galloway,  30  Fed.  467,  where  court  refused  to  set  aside 
compromise  because  of  mistake;  Lyons  v.  Sanders,  23  Miss.  536,  holding 
mistake  as  to  legal  effect  of  new  notes  in  discharge  of  old,  was  not  ground 
of  relief;  Hamer  v.  Price,  17  W.  Va.  540,  542,  where  one  confessed  judg- 
ment on  note  barred  by  the  statute  of  limitations;  Kearney  v.  Saser,  37 
Md.  280,  where  administrator  sought  relief  from  judgment  by  confession 
on  ground  of  ignorance  of  its  legal  effect ;  dissenting  opinion  in  Maxwell 
etc.  Co.  V.  Thompson,  1  N.  M.  606,  to  point  that  mistake  of  law  by  parties 
to  decree  by  consent  is  not  ordinarily  a  ground  for  relief;  United  States 
v.  Ames,  99  U.  S.  46,  25  L.  Ed.  301,  where  bill  averred  that  parties  to 
judicial  proceeding  understood  its  legal  effect  would  be  different  from  what 
it  really  was ;  Wool  worth  v.  McPherson,  55  Fed.  560,  where  party  entered 
into  agreement,  which,  contrary  to  his  intention,  bound  him  as  partner; 
United  Stfites  v.  Price,  9  How.  92,  97,  98,  99,  102,  104,  13  L.  Ed.  59,  61, 
62,  64,  United  States  v.  Archer,  1  Wall.  Jr.  185,  Fed.  Gas.  14,464,  and 
Pickersgill  v.  Lahens,  15  Wall.  144,  21  L.  Ed.  121,  all  holding  that  surety 
discharged  at  law  will  not  be  held  in  equity;  Ellis  v.  Bibb,  2  Stew.  72, 
where  surety  entering  into  compromise  after  he  had  been  discharged  by 
alteration  of  the  contract,  in  ignorance  of  law,  was  relieved;  Rector  v. 
Collins,  46  Ark.  178,  55  Am.  Rep.  574,  where  a  note  with  greater  than 
legal  rate  of  interest  was  not  reformed  by  inserting  words  ''until  paid"; 
St.  Louis  V.  Priest,  88  Mo.  614,  where  trustee  under  deed  of  trust  delegated 
his  authority  to  agent  who  executed  conveyance;  Johrison  v.  McGinness, 
1  Or.  294,  and  Univ.  of  Ala.  v.  Keller,  1  Ala.  410,  both  holding  money 
voluntarily  paid  under  ignorance  of  law  cannot  be  recovered;  Lamborn  v. 
Dickinson  Gounty  Gommrs.,  97  U.  S.  185,  24  L.  Ed.  929,  holding  that  taxes 
voluntarily  paid  under  an  act  declared  void  could  not  be  recovered;  Wash- 
ington V.  Barber,  5  Gr.  G.  C.  161,  162,  Fed.  Gas.  17,224,  holding  that  money 
paid  under  an  illegal  license  could  not  be  recovered ;  Arnold  v.  Donaldson,  46 
Ohio  St.  81,  18  N.  E.  544,  holding  purchaser  at  an  executor's  sale  cannot 
recover  money  paid  because  of  mistake  as  to  dower  rights;  McDaniel  v. 
Bank  of  Rutland,  29  Vt.  240,  70  Am.  Dec.  413,  where  ooe  accepted  money 
in  ignorance  that  it  would  operate  as  satisfaction  of  mortgage  debt;  Peters 
r.  Florence,  38  Pa.  St.  199,  holding  that  person  paying  mortgage  under 
misapprehension  as  to  his  ownership  would  not  be  relieved;  In  re  Dunham, 
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8  Fed.  Gas.  39,  holding  that  where  mortgage  is  satisfied  by  payment  and 
receipt  indorsed,  parol  evidence  of  any  agreement  contradicting  receipt 
is  not  admissible;  Magniac  v.  Thomson,  2  Wall.  Jr.  253,  Fed.  Cas.  8957; 
Bell  V.  Steel,  2  Humph,  150,  both  holding  where  one  released  obligor  in 
ignorance  that  it  discharged  co-obligor;  Saudlin  v.  Ward,  94  N.  C.  496, 
where  one  executed  covenant  not  to  sue  one  of  obligors  of  bond;  dissent- 
ing opinion  in  Whitehill  v.  Dacus,  49  S.  C.  283,  27  S.  E.  203,  where  release 
by  a  creditor  to  assignee  of  debtor  which  was  filed  too  late  was  canceled; 
Bartlett  v.  Gregory,  60  Ark.  460,  30  S.  W.  1045,  applying  doctrine  to  bill 
of  review;  Jordan  v.  Stevens,  51  Me.  81,  81  Am.  Dec.  559,  holding  that 
if  parties  are  not  on  equal  terms  and  one  misleads  other,  equity  will  re- 
lieve ;  Mellon  v.  Webster,  .5  Mo.  App.  454,  to  point  that  where  one  parts 
with  rights  of  which  he  is  ignorant  to  one  not  acting  in  good  faith,  equity 
will  relieve;  Lawrence  v.  Beaubien,  2  Bail.  652,  23  Am.  Dec.  163,  holding 
contract  would  be  relieved  against  where  neither  had  acquired  rights  or 
suffered  loss;  Lorillard  v.  Keyport  etc.  Co.,  48  N.  J.  Eq.  300,  19  Atl.  383, 
to  point  that  where  both  parties  are  under  misapprehension  and  remain 
silent  and  inactive,  neither  can  claim  anything  of  other  because  of  such 
mistake;  Green  v.  Morris  etc.  Co.,  12  N.  J.  Eq.  168,  holding  general  rule 
did  not  apply  where  mistake  was  mutual  and  was  attributable  to  agent  of 
party  taking  advantage  of  it;  Griffith  v.  Townley,  69  Mo.  16,  33  Am.  Rep. 
478,   bolding   that    where    administrator   conveyed    lands,    both    parties 
supposing  it  conveyed  fee  whereas  it  conveyed  only  an  equity  to  redemj)- 
tion,  equity  would  relieve  the  purchaser;  Snell  v.  Insurance  Co.,  98  U.  S. 
90,  25  L.  Ed.  55,  where  x>olicy  of  insurance  in  name  of  a  member  of  firm 
and  represented  to  cover  the  interest  of  the  firm  was  reformed;  Griswold 
V.  Hazard,  141  U.  S.  292,  86  L.  Ed.  692,  11  Sup.  Ct.  1000,  where  bond 
executed  under  misapprehension  of  law  was  reformed;  Macknet  v.  Mack- 
net,  29  N.  J.  Eq.  59,  holding  widow's  election  made  under  mistake  may 
be  revoked;  Champlin  v.  Laytin,  6  Paige,  195,  1  Edw.  Ch.  473,  where 
vendor  sold  under  misapprehension  of  his  legal  rights  and  it  was  held 
that  vendee  was  entitled  to  relief;  Morgan  v.  Bell,  3  Wash.  572,  573,  575, 
16  L.  R.  A.  621,  28  Pac.  930,  931,  where  contract  for  conveyance  of  land 
in  another  State  induced  by  false  representations  and  in  ignorance  of  the 
community  laws  was  relieved ;  Champlin  v.  Laytin,  18  Wend.  413,  416,  42^, 
31  Am.  Dec.  385,  388,  394,  holding  mistake  of  fact  caused  by  relying  on 
representations  which  were  themselves  occasioned  by  mistake  of  law  is 
ground  for  I'elief ;  Long  v.  Soule,  15  Fed.  Cas.  832,  where  donees  <9f  power 
by  mistake  of  law  executed  it  imperfectly;  Campbell  v.  Lowe,  9  Md.  508, 
66  Am.  Dec.  341,  holding  that  in  controversy  with  strangers  one  cannot 
maintain  that  instrument  does  not  express  intention;  Deseret  Nat.  Bk.  v. 
Burton,  53  Pac.  220,  refusing  to  reform  guaranty  for  a  mistake  claimed 
to  be  one  of  fact  ^ut  really  one  of  law. 

Distinguished  in  Culbreath  v.  Culbreath,  7  Ga.  74,  50  Am.  Dec.  383, 
holding  money  paid  by  administrator  with  full  knowledge  of  facts,  but 
under  mistake  of  law  may  be  recovered;  Harney  v.  Charles,  46  Mo.  168, 
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where  redemptioii  statute  was  held  void  and  party  allowed  to  redeem 
under  old  statute ;  Ala.  etc.  Ry.  Co.  v.  Jones,  73  Miss.  122,  55  Am.  St.  Bep. 
498,  19  South.  106,  holding  that  ignorance  of  one 's  personal  private  rights,, 
under  the  law  arising  out  of  existing  facts,  does  excuse. 

Ldmited  in  Felker  v.  Mowry,  38  Atl.  727,  allowing  relief  where  by  mis- 
take of  law  time  of  redemption  from  execution  sale  was  allowed  to  expire, 
and  holding  equity  will  relieve  from  mistake  of  law,  where  otherwise  uncon- 
scionable advantage  would  be  obtained. 

Ignorance  or  mistake  of  law  as  ground  of  relief  in  equity.    Note, 
10  Am.  Dec.  826,  827;  15  Am.  Bep.  176,  177,  178,  179. 

Relief  for  mistake  of  law.    Note,  23  Am.  Dec.  164. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  55  Am.  St. 
Bep.  499. 

Belief  from  mistake  of  law  as  to  effect  of  instrument.    Note,   28 
L.  B.  A.  (N.  S.)  796,  797,  800,  805,  809,  895,  910. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  B.  A.  1916B,  38. 

« 

Ko  equitable  relief  wherB  upon  deliberation  and  advice  one  species 
of  security  rejected  and  another  selected  mider  misapprehension  of  law  as  to 
nature  of  security  selected. 

Approved  in  dissenting  opinion  in  Thomaa  v.  Provident  Life  Ins.  Co., 
138  Fed.  368,  majority  holding  where  executors  applied  proceeds  of  loan 
raised  by  mortgage  of  real  estate  belonging  to  testator  to  pay  debts  of 
estate,  estate  bound  to  repay  amount  advanced  with  interest,  though 
executors  not  authorized  by  terms  of  will  to  execute  mortgage;  Holmes 
V.  Hall,  8  Mich.  69,  77  Am.  Dec.  445,  holding  that  instrument  deliberately 
adopted  by  parties  must  stand  written  although  parties  have  mistaken 
its  le^l  intent;  Tilghman  v.  Tilghman,  Bald.  490,  Fed.  Cas.  14,045,  hold- 
ing that  if  paper  deliberately  agreed  upon  fails  to  effect  object  because  of 
death,  equity  will  not  remedy  by  setting  up  previous  agreement;  Lanning 
V.  Carpenter,  48  N.  Y.  413,  holding  that  if  parties  adopt  security  and 
security  fail,  courts  cannot  substitute  any  other  security;  Chestnut  Hill 
Reservoir  Co.  v.  Chase,  14  Conn.  133,  holding  one  inducing  another  to  give 
instrument  by  false  representations  as  to  its  legal  effect  cannot  have  dif- 
ferent effect  given  to  it;  Bassett  v.  Brown,  61  N.  H.  604,  where  there  was 
conveyance  in*,  consideration  of  bond  to  support  grantor  and  on  breach 
grantor  conveyed  to  third  person  who  sued  to  rescind;  Stoddard  v.  Hart, 
23  N.  Y.  563,  where,  after  mortgage  was  recorded,  further  advance  was 
made  and  amount  inserted  in  bond  and  the  court  held  mortgage  would 
not  cover  it;  Hall  v.  Lafayette  Co.,  69  Miss.  540,  13  South.  39,  holding 
that  if  in  putting  contract  into  form  it  fails  to  express  what  the  parties 
understood,  equity  will  interfere. 

Miscellaneous.  Cited  in  Johnson  v.  Wilson,  1  Pinn.  67,  to  point  that  a 
declaration  not  as  formal  as  it  might  have  been  is  sufficient  after  trial; 
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Romig  V.  Romig,  2  Rawle,  248,  to  poii;it  that  declarations  of  one  party 
made  in  absence  of  other  are  not  evidence  in  favor  of  party  making  them. 

1  Pet.  18-24,  7  L.  Ed.  34,  CABBOLL  v.  PEASE. 

Copy  of  writing  cannot  be  given  in  evidence  if  original  be  in  possessioii 
of  adverse  party,  unless  timely  previous  notice  has  been  given  him  to  prodaco 
it  at  the  trial. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Brown,  178  Ind.  30,  98  N.  E.  625, 
copy  of  bill  of  lading  made  in  duplicate  by  mechanical  means  is  con- 
sidered original,  not  requiring  notice  to  produce  other  original;  Reeves 
&  Co.  V.  Martin,  20  Okl.  573,  94  Pac.  1064,  where  three  copies  of  letter 
made  at  same  time  by  agent  and  one  sent  to  principal,  notice  to  produce 
original  before  introducing  copy  in  evidence  is  not  necessary. 

Supreme  Court  is  bound  to  presume  everything  in  favor  of  correctness  of 
decision  of  court  below  until  contrary  appears. 

Cited  in  United  States  v.  King,  7  How.  882,  12  L.  Ed.  955,  to  point  that 
every  matter  of  fact  necessary  to  sustain  a  judgment  will  be  presumed  to 
have  been  proved;  Bagnell  v.  Broderick,  13  Pet.  447,  10  L.  Ed.  240,  hold- 
ing presumption  to  be  that  judgment  of  Circuit  Court  is  proper  and  it 
lies  on  plaintiffs  in  error  to  show  contrary. 

Where  letters  objected  to  in  court  below  are  not  transcribed  into  record, 
their  admission  presumed. 

Cited  in  United  States  v.  Dunham,  25  Fed.  Cas.  939,  following  rule; 
Harris  v.  Ferris,  18  Fla.  100,  holding  that  where  testimony  was  lost, 
court  will  presume  judgment  was  correct  unless  appellant  shows  no  case 
could  have  existed,  it  being  present;  Doe  ex  dem.  v.  Eslava,  9  How.  444^ 
13  L.  Ed.  209,  to  point  that  on  writ  of  error,  court  is  confined  t^  what 
appears  on  record. 


1 


Surplusage  in  pleading  does  not  in  any  case  vitiate  it  after  verdict. 
Cited  in  Conrad  v.  Griffey,  11  How.  492,  13  L.  Ed.  784,  holding  variation 
in  name  of  defendant  could  not  be  assigned  as  error  after  verdict  and 
judgment;  Shulman  v.  Brantly,  48  Ala.  194,  holding  any  statement  in 
certificate  of  clerk  beyond  that  appeal  has  been  taken  and  when  it  was 
taken  was  surplusage;  Sehweppe  v.  Wellauer,  76  Wis.  21,  45  N.  W.  18, 
holding  the  name  of  garnishee  appended  to. title  of  cause  in  papers  on 
appeal  by  defendants  is  surplusage;  Mosely  v.  Tuthill,  45  Ala.  653,  6  Am. 
Rep.  719,  holding  that  on  petition  to  sell  realty  of  decedent  any  grounds 
other  than  those  mentioned  in  statute  are  mere  surplusage. 

Declaration  for  breach  of  agreement  to  let  farm  on  certain  day,  averring 
readiness  to  perform  on  that  day,  and  a  personal  request  of  defendant  to  per- 
form, is  sufficient  without  averriiig  readiness  on  last  convenient  hour  of  that 
day  or  demand  made  on  land. 
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Cited  in  Wilder  v.  McCormick,  2  Blatchf .  34,  Fed.  Gas.  :jV,650,  holding 
that  where  declaration  on  patent  though  not  formal  embodies  all  that  is 
essential,  merely  critical  objections  will  not  be  encouraged. 

1  Pet.  25-36,  7  L.  Ed.  37,  BANK  OF  WASHINaTON  ▼.  TEIPIiETT. 

Bank  which  receives  draft  on  another  place  not  for  transmission  to  bank 
in  latter  place  for  collection,  by  transmitting  draft  performs  its  duty. 

Approved  in  Naser  v.  First  Nat.  Bk.,  116  N.  Y.  500,  22  N.  E.  1079,  Bank 
of  Orleans  v.  Smith,  3  Hill,  563,  aild  Aetna  Ins.  Co.  v.  Alton,  25  111.  224, 
79  Am.  Dec.  329,  all  holding  bank  receiving  bill  to  be  transmitted  to 
another  place  discharges  its  duty  by  sending  it  in  due  season  to  competent 
agent;  Allen  v.  Merchants'  Bank,  15  Wend.  487,  holding  that  where  bill 
is  deposited  without  any  agreement  for  compensation,  only  obligation  is 
to  forward  bill  in  due  season  to  bank  or  other  suitable  agent ;  East  Haddam 
Bk.  V.  Scoville,  12  Conn.  314,  Guelich  v.  National  State  Bk.  56  Iowa,  436,  437, 
41  Am.  Rep.  Ill,  112,  9  N.  W.  329,  330 ,  Fabens  v.  Mercantile  Bk.,  23  Pick. 
332,  34  Am.  Dec.  60,  Simpson  v.  Waldby,  63  Mich.  448,  30  N.  W.  204, 
and  Mechanics'  Bk.  v.  Earp,  4  R«wle,  386,  all  holding  bank  is  not  liable 
for  the  laches,  default  or  negligence  of  bank  to  which  note  is  transmitted ; 
Daly  V.  Butchers'  Bk.,  56  Mo.  100,  17  Am.  Rep.  667,  holding  bank  was  not 
liable  for  conversion  by  its  correspondent;  Plymouth  Co.  Bk.  v.  Oilman, 
9  S.  D.  284,  62  Am.  St  Rep.  872,  68  N.  W.  737,  holding  that  bank  fulfills 
its  duty  where  it  places  note  in  hands  of  attorney  reputed  to  be  competent 
and  reliable;  Titus  v.  Merchants'  Nat.  Bk.,  35  N.  J.  L.  594,  595,  holding 
that  bank  must  provide  proper  agents  for  service;  Merchants'  Nat.  Bk. 
T.  Goodman,  109  Pa.  St.  427,  58  Am.  Rep.  7S1,  2  Atl.  690,  holding  bank 
receiving  for  collection  check  on  bank  at  another  place  and  intrusting  it 
directly  to  that  bank  for  collection  is  liable  for  loss;  Mechanics'  Bk.  v. 
Merchants'  Bk.,  6  Met.  21,  holding  that  banks  for  collection  are  agents 
for  reward  and  liable  for  skill  and  fidelity  of  their  agents ;  Power  v.  First 
Nat.  Bk.,  6  Mont.  256,  257,  12  Pac.  599,  600,  holding  that  bank  for  collec- 
tion is  liable  for  default  of  correspondent  for  failing  to  pay  over  pro- 
ceeds ;  Bailie  v.  Augusta  Sav.  Bk.,  95  Ga.  282,  61  Am.  St.  Rep.  77,  21  S.  E. 
719,  holding  bank  receiving  check  from  customer  is  liable  for  any  negli- 
gence whether  of  its  own  officers  or  of  an  agent  or  correspondent. 

Distinguished  in  Exchange  Nat.  Bk.  v.  Third  Nat.  Bk.,  112  U.  S.  282, 
28  L.  Ed.  725,  5  Sup.  Ct.  143,  to  point  as  to  the  liability  of  a  bank  for 
negligence  of  its  correspondents;  Kent  v.  Dawson  Bk.,  13  Blatchf.  240, 
Fed.  Cas.  7714,  discussing  liability  of  receiving  bank  for  default  of  sub- 
agent  to  which  it  transmits  paper;  Allen  v.  Merchants'  Bk.,  22  Wend.  234, 
34  Am.  Dec.  299,  holding  bank  is  liable  for  neglect  of  its  correspondent 
in  another  State;  Montgomery  Co.  Bk.  v.  Albany  City  Bk.,  7  N.  Y.  462, 
holding  that  where  one  bank  sends  bilLto  its  correspondent,  which  sends 
it  to  thirdj  first  bank  alone  is  answerable  for  any  negligence  in  presenting 
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the  bill;  dissenting  opinion  in  Irwin  v.  Reeves  etc.  Co.,  20  Ind.  App.  123, 
125,  majority  following  rule. 

Duty  and  liability  of  bank  as  agent  for  collection.    Note,  34  Am* 
Dec.  309,  310,  312,  315. 
•   Bank  receiving  draft  for  collection  at  a  distance — ^Negligence  of  sub- 
agent.    Note,  35  Am.  Bep.  695. 

Duties  of  banks  acting  as  collecting  agents.    Note,  77  Am.  St.  Bep.  621. 

Delegation  of  authority  by  agent.    Note,  Ann.  Cas.  1915D,  14. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's  de- 
fault.   Note,.  52  L.  R.  A.  (N.  S.)  611,  619,  643. 

Where  holder  deposits  hill  in  one  bank  to  be  transmitted  for  collectioii  to 
another  bank,  latter  becomes  agent  of  holder. 

Approved  in  Beach  v.  Moser,  4  Kan.  App.  72,  46  Pac.  203,  bank  receiv- 
ing collection  with  authority  to  employ  another  bank  is  not  liable  for  loss 
caused  by  failure  of  latter;  First  Nat.  Bank  v.  City  Nat.  Bank,  106  Tex. 
304,  166  S.  W.  691,  bank  notifying  depositors  that  it  would  not  be  liable 
for  negligence  of  correspondents  canno4  he  held;  Beach  v.  Moser,  4  Kan. 
App.  72,  46  Pac.  203,  holding  that  where  bank  is  authorized  to  employ 
another  bank  to  collect,  second  bank  becomes  subagent  of  customer;  Bk. 
of  Lindsborg  v.  Ober,  31  Kan.  604,  3  Pac.  327,  holding  corresx)onding  bank 
is  responsible  to  holder  for  any  negligence  whereby  he  suffers  loss;  Blaine 
V.  Bourne,  11  R.  I.  121,  23  Am.  Rep.  431,  holding  that  action  would  lie 
against  collecting  bank  for  proceeds  where  it  had  credited  them,  to  trans- 
mitting bank,  which  had  failed f  Freeman's  Nat.  Bk.  v.  Nat.  Tube  Works 
Co.,  151  Mass.  418,  21  Am.  St.  Rep.  464,  8  L.  R.  A.  46,  24  N.  E.  779,  as 
to  effect  of  indorsement  for  collection  in  and  rights  of  one  advancing 
money  on  it;  Mayer  v.  McLure,  36  Miss.  404,  72  Am.  Dec.  194,  holding 
that  third  persons  treating  with  subagent  as  having  authority  cannot  set  up 
that  he  is  without. 

Instruction  that  upon  whole  evidence  plaintiff  ought  not  to  recorer, 
should  not  be  granted  if  any  possible  construction  of  testimony  would  support 
action. 

Approved  in  dissenting  opinion  in  May  v.  United  States,  157  Fed.  12, 
14,  86  C.  C.  A.  575,  majority  holding  that  instructions  to  jury  on  trial 
of  defendant  charged,  as  bank  president,  with  having  made  a  false  entry 
to  defraud  inspector,  were  not  erroneous;  Diamond  M.  Co.  v.  Groesbeck 
Nat.  Bk.,  9  Tex.  Civ.  App.  34,  29  S.  W.  170,  holding  in  action  against  col- 
lecting bank  for  negligence  where  there  was  evidence  to  support  the  charge, 
it  was  error  to  refuse  to  submit  issue  to  jury;  Weightman  v.  Washington, 
1  Black,  49,  17  L.  Ed.  57,  where,  in  an  action  for  damages  against  city 
for  defective  bridge,  instruction  that  upon  whole  evidence  plaintiff  could 
not  recover  was  held  error;  Perry  V.  Clarke,  5  How.  (Miss.)  500,  holding 
that  when  plaintiff  has  failed  wholly  to  make  out  his  case,  and  there  is 
no.  conflicting  testimony,  court  may  instruct  jury  to  find  for  defendant. 
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Bank  for  collection,  by  failing  to  demand  pasnnent  on  bill  in  time,  makes 
bUl  its  own  and  is  liable  to  owner  for  its  amount. 

Approved  in  Carpenter  v.  National  Shawmut  Bank,  187  Fed.  3,  109 
C.  C.  A.  55,  bank  receiving  notes  for  collection  not  liable  to  owner  where 
it  made  legal  demand  of  payment  and  upon  nonpa3niient  gave  notice  to 
bank  from  which  motes  received ;  Hendrix  v.  Jefferson  County  Savings 
Bank,  153  Ala.  640,  14  L.  B.  A.  (N.  S.)  686,  45  South.  137,  collecting  bank 
having  presented  check  for  payment  given  notice  of  dishonor,  and  chained 
it  back  to  depositor,  is  not  liable  for  full  amount  for  not  having  it  filed 
in  bankruptcy  where  it  wa^  in  possession  of  receiver;  Second  Nat.  Bank 
v!  Bank  of  Alma,  99  Ark.  392,  2  N.  C.  C.  A.  744,  138  S.  W.  474,  defendant 
bank's  act  of  releasing  bill  of  lading  before  draft  paid  is  ratified  by  con- 
^gtiOT  and  plaintiff  bank  agent  of  consignor  for  collection  cannot  recover ; 
St.  Louis  Carbonating  etc.  Co.  v.  Lookeba  State  Bank,  35  Okl.  436,  130 
Pac.  281,  defendant  bank  failing  to  follow  instructions  to  collect  draft 
and  execute  notes  and  mortgage  before  delivering  bill  of  lading  to  con- 
signee is  liable  to  consignor;  Bank  of  Big  Cabin  v.  English,  27  Okl.  338, 
^1  Pac.  387,  credit  given  plaintiff  on  check  left  for  collection  charged 
^aek  to  him  when  bank  exercising  due  diligence  is  unable  to  collect; 
^orchester  v.  Merchants'  Nat.  Bank,  106  Tex.  209,  50  L.  R.  A.  (N.  S.)  542, 
^-  C.  C.  A.  405, 163  S.  W.  8,  collecting  bank  liable  to  payee  where  present- 
aii^*  within  clearing-house  rules,  but  not  within  time  prescribed  by  law 
^  ^  <irawee  becomes  bankrupt;  Capitol  State  Bk.  v.  Lane,  52  Miss.  681, 
uOldilig  bank  for  collection  must  use  reasonable  diligence  in  demand,  notice 
and  protest;  Armington  v.  Gas.  L.  &  B.  Co.,  15  La.  416,  35  Am.  Dec.  206, 
^here  bank  for  collection  failed  to  demand  payment  and  to  use  ordinary 
diligence  to  secure  liability  of  parties;  Lyson  v.  State  Bk.,  6  Blackf,  226, 
S8  Am.  Dec.  140,  holding  State  bank  taking  bill  for  collection  was  liable 
for  failure  to  present  for  acceptance  or  payment;  Mechanics'  Bk.  v.  Mer- 
chants' Bk.,  6  Met.  18,  26,  holding  that  failure  of  bank  to  allow  grace 
would  not  charge  it  when  at  time   there  was  no   usage   and   law  was 
unsettled.  ' 

Distinguished  in  First  Nat.  Bk.  v.  Fourth  Nat.  Bk.,  77  N.  Y.  327,  33  Am. 
Bep.  622,  where  it  was  held  bank  was  liable  because  it  failed  to  present 
cheek  in  tilne ;  Bank  of  Mobile  v.  Huggins,  3  Ala.  215,  216,  217,  discussing 
liability  of  an  agent  who,  through  his  negligence,  causes  discharge  of 
solvent  party  to  note. 

Allowance  of  days  of  grace  enters  Into  every  bill  or  note  and  a  bill  does  not 
become  due  on  last  day  of  grace. 

Cited  in  Cook  v.  Darling,  2  R.  I.  389,  holding  that  all  negotiable  notes 
whether  payable  at  bank  or  not  are  entitled  to  grace  unless  there  be  a 
local  usage  to  the  contrary;  Bell  v.  First  Nat.  Bk.,  115  U.  S.  379,  29  L.  Ed. 
411,  6  Sap.  Ct.  107,  and  Donegan  v.  Wood,  49  Ala.  252,  20  Am.  Rep.  281, 
both  holding  that  a  protest  of  bill  before  last  day  of  grace  was  premature ; 
Carey  etc.  Co.  v.  First  Nat.  Bk.,  86  Tex.  300,  24  S.  W.  260,  holding  that 
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protest  should  be  made  on  last  day  of  grace;  Jackson  v.  Henderson,  3 
Leigh,  213,  holding  that  refusal  to  charge  that  demand  of  payment  must 
be  on  third  day  of  grace  was  error;  Walls  v.  Bailey,  49  N.  Y.  472,  10  Am. 
Bep.  412,  discussing  effect  of  ignorance  of  general  usage. 

A  bill  payable  after  date  and  not  presented  for  acceptance  falls  dae  on 
same  day  as  If  It  bad  been  accepted. 

Cited  in  Strader  v.  Batchelor  8  B.  Mon.  170  to  point  that  although  bill 
payable  ^t  given  time  has  never  been  presented  for  acceptance,  demand 
for  payment  must  be  made  on  third  day  of  grace. 

Usage  of  place  on  wbicb  bill  is  drawn  or  where  payment  is  to  be  de- 
manded, regulates  number  of  days  of  grace  allowed. 

Cited  in  Jackson  v.  Henderson,  3  Leigh  (Va.),  211,  to  point  that  all 
parties  are  bound  by  local  usages  of  place  where  the  bill  is  payable  whether 
they  know  them  or  not;  Lee  v.  Chillicothe  Bk.,  1  Biss.  331,  Fed.  Cas. 
8187,  to  point  that'  courts  will  take  notice  of  usage  in  transmitting  bills 
for  collection,  especially  where  forms  of  indorsements  are  influenced  by 
the  usage;  Dacosta  v.  Davis,  24  N.  J.  L.  332,  discussing  law  governing 
contracts  relating,  to  personalty. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  196. 

Holder  of  a  bill  who  places  it  by  bis  agent  in  a  bank  for  collection,  sub- 
mits his  bill  to  their  established  usage. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  545,  67 
C.  C.  A.  662,  provision  for  payment  of  attorney's  fees  in  case  note  is  not 
paid  at  maturity  does  not  destroy  negotiability  of  note  otherwise  nego- 
tiable ;  San  Francisco  Nat.  Bank  v.  American  Nat.  Bank,  5  Cal.  App.  413,  90 
Pac.  561,  defendant  bank  of  Los  Angeles  in  sending  check  to  Nogales  bank 
for  collection  is  compl3ring  with  usage  of  banks  and  is  not  liable  Kb  San 
Francisco  bank  until  proceeds  in  actual  money  received;  Landa  v.  Traders^ 
Bank,  118  Mo.  App.  366,  94  S.  W.  773,  where  depositor  left  draft  for  col- 
lection with  bank  whose  custom  was  to  send  collectors  to  correspondent, 
who  placed  proceeds  to  bank's  credit,  subject  to  owner's  check,  custom 
did  not  make  correspondent  depositor's  agent;  Corn  Bank  v.  Red  River 
Valley  Nat.  Bank,  8  N.  D.  388,  79  N.  W.  861,  holding  where  payee  of 
notes  delivered  them  to  bank  for  collection  and  bank  transmitted  them  to 
bank  at  residence  of  maker  for  collection,  latter  bank  was  subagent  of 
payee;  Pennsylvania  R.  R.  Co.  v.  Naive,  112  Tenn.  253,  64  L.  R.  A.  443, 
79  S.  W.  127,  where  it  is  general  custom  at  place  to  which  freight  is  con- 
signed not  to  give  notice  of  arrival  or  make  delivery  on  Fourth  of  July, 
negligence  cannot  be  predicated  on  failure  of  cai*rier  to  give  notice  or 
make  delivery  on  that  day ;  Fowler  v.  Brantly,  14  Pet.  320,  10  L.  Ed.  475, 
holding  that  the  known  customs  of  a  bank  enter  into  the  contracts  of  those 
giving  notes  to  be  discounted  at  bank,  whether  known  by  them  or  not; 
Davis  V.  Firat  Nat.  Bk.,  118  Cal.  603,  50  Pac.  667,  holding  that  one  who 
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gires  draft  to  bank  to  collect,  is  held  to  have  implied  knowledge  of  its 
vsag^so  far  as  such  usage  does  not  contravene  any  rule  of  law;  Sahlein 
T.  Bank,  90  Tenn.  226,  16  S.  W.  374,  holding  in  action  against  bank  for 
negligence,  it  was  competent  to  prove  usages  of  banks  of  particular  local- 
ity; Haddock  v.  Citizens'  Nat.  Bk.,  53  Iowa,  646,  5  N.  W.  769,  holding  that 
collecting  bank  sued  for  not  allowing  grace  on  certificate  of  deposit  may 
show  custom  to  treat  such  certificates  as  payable  without  grace ;  Dorchester 
etc.  Bk.  v.  New  England  6k.,  1  Cush.  188,  where  party  giving  bank  drafts 
was  held  bound  by  usage  of  transmitting  and  indorsing  them;  Maine  Bk. 
V.  Smith,  18  Me.  102,  where  bank  had  custom  of  retaining  notes  left  f6r 
collection  at  time  demand  of  payment  was  made;  Portland  Bk.  v.  Brown, 
22  Me.  297,  where  messenger  of  bank  gave  maker  of  note  written  bank 
notice  in  usual  form,  and  did  not  have  note  which  was  at  bank;  Howard 
V.  Walker,  92  Tenn.  456,  21  S.  W.  898,  holding  usages  of  banks  in  making 
settlements  by  credits  was  reasonable  and  binding  upon  one  who  left  draft 
for  collection;  Planters'  Bk.  v.  Markham,  5  How.  (Miss.)  406,  37  Am. 
Dec«  163,  holding  that  where  by  custom  of  a  bank  maker  of  note  payable 
there  has  until  close  of  business  hours  to  pay,  demand  is  not  sufficient  un- 
less note  is  left  until  close  of  business  hours ;  Moore  v.  Waitt,  13  N.  H. 
420,  holding  that  drawee  is  not  liable,  unless  presentment  is  made  for  pay- 
ment, although  draft  was  left  at  bank  where  it  was  custom  not  to  make 
presentment;  Cookendorfer  v.  Preston,  4  How.  326,  327,  11  L.  Ed.  995,  996, 
where  it  was  said  that  usage  proved  in  principal  case  had  been  changed, 
and  holding  that  it  may  be  shown  that  usage  was  subsequently  changed; 
United  States  v.  Reindeer,  27  Fed.  Cas.  761,  to  point  that  a  usage  violat- 
ing an  express  law  will  not  protect  one. 

Distinguished  in  Lewis  v.  Planters'  Bk.,  3  How.  (Miss.)  271,  273,  hold- 
ing indorser  would  not  be  held  to  have  waived  his  right  to  personal  demand 
by  submitting  to  the  custom  of  a  bank ;  Dabney  v.  Campbell,  9  Humph.  681, 
holding  one  dealing  with  bank  was  not  bound  by  its  usages,  unless  he  had 
notice  of  them  or  such  previous  dealings  that  knowledge  would  be  inferred. 

The  custom  of  banks.    Notes,  50  Am.  Dec.  97;  21  L.  B.  A.  442,  445. 

Demand  by  bank  for  collection  of  payment  on  fourth  day  after  bill  be- 
came due  in  accordance  with  their  usage  is  in  time. 

Cited  in  Georgia  Nat.  Bk.  v.  Henderson,  46  Ga.  506,  to  point  that  usage 
of  a  bank  was  admissible"^  even  though  party  was  ignorant  of  it  and  it 
varied  from  the  law  so  far  as  to  admit  of  protest  on  fourth  day;  Jackson 
V.  Henderson,  3  Leigh  (Va.),  206,  holding  such  usage  was  contrary  to  the 
general  law-merchant,  and  if  no  such  usage  appear,  general  law-merchant 
must  govern;  Kilgore  v.  Bulkley,  14  Conn.  389,  holding  evidence  that  by 
iisage  certain  species  of  negotiable  paper  was  not  entitled  to  grace  and 
that  if  it  faQs  due  on  Sunday,  it  is  payable  on  Saturday,  is  admissible; 
Carolina  Nat.  Bk.  v.  Wallace,  13  S.  C.  351,  36  Am.  Rep.  697,  holding  usage 
to  give  notice  of  protest  to  indorsera  by  mail,  bound  the  indorseis; 
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Mechanics'  Bk.  v.  Merchants'  Bk.,  6  Met.  24,  holding  that  no  usage  will 
accelerate  time  of  payment. 

Failure  of  bank  for  collection  to  give  notice  to  drawer,  that  drawee  was 
not  found  at  home  does  discharge  drawer. 

Cited  in  Exchange  Nat.  Bk.  v.  Third  Nat.  Bk.,  112  U.  S.  291,  28  L.  Ed. 
727,  5  Sup.  Ct.  148,  to  point  that  drawer  or  indorser  of  draft  is  not  dis- 
charged by  neglect  of  holder  to  present  it  for  acceptance  before  it  becomes 
due;  Irwin  v.  Reeves  etc.  Co.,  20  Ind.  App.  115,  to  point  that  bank  accept- 
ing draft  for  collection  is  bound  to  exercise  only  ordinary  diligence. 

Bill  need  not  be  presented  for  acceptance,  but  if  presented  and  acceptance 
is  refused  it  is  dishonored  and  notice  must  be  given. 

Cited  in  Walker  v.  Stetson,  19  Ohio  St.  404,  2  Am.  Rep.  407,  and  Hart 
v.  Smith,  15  Ala.  808,  50  Am.  Dec.  161,  both  holding  that  bill  payable  at 
fixed  time  need  not  be  presented  for  acceptance;  Evans  v.  Bridges,  4  Port. 
351,  Smith  v.  Roach,  7  B.  Mon.  19,  Glasgow  v.  Copeland,  8  Mo.  271,  and 
Landman  v.  Trowbridge,  2  Met.  (Ky.)  283,  all  holding  that  holder  need  not 
present  bill  for  acceptance,  but  if  he  does  and  bill  is  dishonored,  he  must 
give  notice  to  those  he  intends  to  hold  bound;  Exchange  Nat.  Bk.  v.  Third 
Nat.  Bk.,  4  Fed.  22,  holding  that  if  agent  present  bill  for  acceptance  and 
acceptance  is  refused,  agent  is  liable,  if  he  fail  to  give  notice;  Whiteford 
V.  Burckmyer,  1  Gill,  149,  39  Am.  Dec.  652,  holding  action  lies  on  present- 
ment and  notice  of  nonacceptance  of  bill  against  indorser,  without  waiting 
for  demand  of  payment  at  maturity. 

Distinguished  in  Blato  v.  Reynolds,  27  N.  Y.  590,  holding  that  if  bill  is 
presented  for  acceptance  on  day  it  is  due  and  acceptance  is  then  refused, 
no  further  demand  is  necessary  to  charge  drawer  or  indorser. 

Where  bill  is  given  bank  for  collection,  and  it  finds  drawee  is  away,  iff 
bank  acts  ioi  conformity  with  its  established  usage  in  not  moting  bill  as  dishon- 
ored for  nonacceptance  and  giving  notice  thereof,  it  is  not  Uable  to  holder. 

Cited  in  Neal  v.  Taylor,  9  Bush,  387,  holding  notary  not  liable  for  negli- 
gently failing  to  make  proper  protesjk,  where  confused  state  of  law  ren- 
dered it  uncertain  just  what  was  required  of  him. 

Miscellaneous.  Cited  in  First  Nat.  Bank  v.  Golden,  19  Cal.  App.  506, 
126  Pac.  499,  order  drawn  on  deposit  in  savings  bank  payable  upon  demand 
is  conditional  upon  thirty  days'  notice  and  presentment  of  pass-book,  and 
is  non-negotiable ;  Turnbull  v.  Thomas,  1  Hughes  C.  C.  176,  Fed.  Cas.  14,243, 
to  point  as  to  who  is  bona  fide  holder  of  negotiable  paper;  Smith  v.  Bab- 
cock,  2  Wood.  &  M.  291,  Fed.  Cas.  13,009,  as  to  law  governing  notes  when 
they  are  made  and  payable  in  particular  State. 

1  Pet.  S7-45,  7  li.  Ed.  87,  GAITHEB  ▼.  FABMEBS'  BANE. 

Where  an  action  is  brought  in  Maryland  to  the  use  of  another,  the  cestui 
que  use  is  the  real  party  to  the  suit. 
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Cited  in  Steward  v.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  449,  42  L.  Ed. 
5S9, 18  Sup.  Ct.  106,  to  point  that  in  action  for  n^ligence  causing  death 
real  party  in  interest  is  not  nominal  plaintiff;  but  party  for  whose  benefit 
recovery  is  sought. 

If  note  Ifl  free  from  usury  in  its  origin,  no  subsequent  usurious  transac- 
tions respecting  it  can  affect  It  with  taint  of  usury. 

Approved  in  Thomson  v.  Koch,  62  Wash.  444, 113  Pac.  1112,  note  payable 
in  eoia  or  wheat  not  commercial  paper  and  not  within  usury  laws,  but  usur- 
ious transfer  of  contract  would  not  avail  mortgagor  as  defense  against 
assignee. 

Where  note  is  indorsed  as  collateral  to  secure  usurious  contract,  no  right 
of  action  on  note  passes  to  indorsee  as  against  maker. 

Approved  in  Freeman  v.  Brittin,  17  N.  J.  L.  212,  holding  indorsee  ac- 
quiring note  upon  an  usurious  contract  cannot  recover  against  maker  or 
prior  indorser;  Grow  v.  Albee,  19  Vt.  543,  holding  that  where  usury  is  not 
connected  with  original  transaction  it  may  be  recovered  back,  although 
defense  of  usury  was  not  presented  in  suit  on  original  transaction ;  Hunt 
T.  Acre,  28  Ala.  597,  where  note  was  discounted  at  udurious  rate  of  interest 
and  mortgage  taken  as  security,  and  note  and  mortgage  were  assigned ;  Cas- 
well v.  Central  R.  R.  &  Bk.  Co.,  50  Ga.  73,  holding  that  where  notes  of 
another  are  assigned  as  security  for  usurious  loan,  maker  may  plead  pay- 
ment to  original  payees  without  notice  of  assignment;  Buttrick  v.  Harris, 
1  Biss.  444,  Fed.  Cas.  2256,  holding  that  on  loan,  any  loss  imposed  in  addi- 
tion to  legal  rate  of  interest  is  usury;  Cowles  v.  McVickar,  3  Wis.  733,  to 
point  that  when  one  transfers  note  for  a  less  sum  than  its  face  value  and 
interest,  it  is  usurious;  Pratt  v.  Adams,  7  Paige,  638,  to  point  that  notes 
discounted  uix)n  an  agreement  to  receive  bills  of  exchange  in  payment  at 
two  or  three  per  cent  above  their  cash  value  is  usurious;  Weatherhead  v. 
Boyers,  7  Yerg.  563,  holding  that  loan  of  bank  notes  which  are  at  a  large 
discount  under  an  agreement  to  pay  the  face  value  in  full  was  usurious; 
dissenting  opinion  in  Maury  v.  Ingraham,  28  Miss.  185,  on  same  point; 
Cram  v.  Hendricks,  7  Wend.  578,  and  also  in  dissenting  opinion,  p.  619, 
holding  transfer  by  payee  of  valid  note  at  discount  beyond  the  legal  rate 
of  interest,  not  usurious ;  dissenting  opinion  in  Ketchum  v.  Barber,  4  Hill, 
250,  holding  a  sale  of  one 's  credit  by  way  of  guaranty  for  a  compensation 
exceeding  the  legal  rate  of  interest  was  usurious;  Newman  v.  Williams,  29 
Miss.  222,  223,  also  dissenting  opinion,  p.  231,  where  transaction  for  for- 
bearance and  giving  day  of  payment  in  consideration  of  greater  than  legal 
rate  of  interest  was  held  usurious;  Depau  v.  Humphreys,  8  Mart.  (N.  S.)  2, 
holding  that  interest  may  be  stipulated  for  according  to  the  law  of  the 
place  where  note  is  made,  although  payable  in  another  place;  Commercial 
Bk.  V.  Nolan,  7  How.  (Miss.)  524,  to  point  that  usury  laws  apply  to  cor- 
porations ;  Nichols  v.  Thompson^  1  Yerg.  156^  as  to  effect  of  an  indorsement 
without  power  to  make  it. 
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Distinguished  in  Nichols  v.  Fearson,  7  Pet.  108,  8  L.  Ed.  625,  holding 
that  note  discounted  hy  indorsee  for  a  sum  beyond  legal  rate  of  interest 
was  not  per  se  usurious;  Oates  v.  National  Bk.,  100  U.  S.  249,  25  L.  Ed* 
584,  where  the  facts  were  similar  to  those  in  the  principal  case,  but  the 
statute  defining  punishment  for  usury  was  different;  Western  Reserve  Bk. 
V.  Potter,  Clarke  Ch.,  441,  448,  court  sdying  there  was  distinction  between 
the  purchaser  of  choses  in  action  under  value  and  a  usurious  loan  upon 
the  credit  of  such  choses;  Tindall  v.  Childress,  2  Stew.  &  P.  256,  holding 
that  note  lost  by  assignee  on  horse-race  cannot  be  avoided  in  the  hands 
of  a  subsequent  innocent  holder;  Campbell  v.  Read,  Mart.  &  Y.  395,  where 
court  said  maker  had  no  concern  with  collateral  undertaking  on  part  of 
indorser. 

Miscellaneous.  Miscited  in  Storm  v.'  Waddell,  2  Sand.  Ch.  527^  on 
priority  of  debts  due  United  States. 

1  Pet.  46-^8,  7  I..  Ed.  47,  MIKOB  ▼.  ME0HAKI08'  BANK. 

Word  '^ay,"  in  statute,  is  construed  as  "must"  where  legislature  means 
to  impose  positive  and  absolute  duty. 

Approved  in  Equitable  Life  Assur.  Society  v.  Host,  124  Wis.  671,  672, 
102  N.  W.  584,  construing  Rev.  Stats.  1898,  §  1952,  providing  for  distribu- 
tion of  surplus  accumulations  of  mutual  life  insurance  companies ;  dissent- 
ing opinion  in  Henry  v.  State,  87  Miss.  119,  39  South.  893,  majority  up- 
holding Rev.  Code,  1892,  §  3201,  providing  for  leasing  of  convicts  on  leased 
farm;  dissenting  opinion  in  Jones  v.  Commissioners,  137  N.  C.  612;  50  S.  E. 
302,  majority  construing  Laws  1903,  p.  490,  c.  289,  relating  to  issuance  of 
refunding  bonds  as  mandatory;  Gilmore  v.  Utica,  121  N.  Y.  569,  24  N.  E. 
1011,  holding  that  permissive  words  conferring  power  upon  public  officers 
will  be  hel_d  mandatory  where  act  concerns  public  interest  or  rights  of 
individuals;  Supervisors  v.  United  States,  4  Wall.  446,  18  L.  Ed.  423,  hold- 
ing the  words  **may,  if  deemed  advisable,"  were  mandatory,  where  public 
or  private  rights  required  it;  Santa  Cruz  R.  P.  Co.  v.  Hcaton,  105  Cal. 
165,  38  Pac.  694,  holding  that  statute  providing  that  city  council  may, 
by  ordinance,  prescribe  rules  directing  the  superintendent  of  streets,  was 
not  mandatory;  dissenting  opinion  in  Atlantic  City  W.  W.  Co.  v.  Read,  50 
N.  J.  L.  671,  672,  15  Atl.  13,  to  point  that  a  municipal  power  in  permissive 
words  becomes  mandatory  whenever  action  is  taken  demanding  exercise 
of  such  power;  Ex  parte  Chase,  43  Ala.  312,  holding  word  **may,"  in  stat- 
ute providing  for  change  of  venue,  where  fair  trial  could  not  be  had,  was 
imperative ;  dissenting  opinion  in  Forbes  v.  Bethel,  28  Me.  209,  where  stat- 
ute to  effect  that  court  **may"  allow  interest  was  held  mandatory;  Blake 
V.  Portsmouth  etc.  R.  R.  Co.,  39  N.  H.  437,  where  statute  to  effect  that 
corporation  "may  continue"  for  purposes  of  suit  when  its  powers  have 
expired  was  held  mandatory;  United  States  v.  Thoman,  156  U.  S.  359,  39 
L.  Ed.  452,  15  Sup.  Ct.  380,  holding  provision  that  revenue  "may"  be 
applied  to  debts  of  previous  year  was  not  imperative;  Mason  v.  Feaison, 
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9  How.  259,  13  L.  Ed.  ISO,  where  an  act  empowering  sale  for  taxes  of 
such  as  may  appear  expedient  was  construed. 

In  constmction  of  word  ''may^  in  statute  that  exposition  ought  to  bet 
tdopted  which  carries  into  effect  true  intent  and  object  of  legislature. 

Approved  in  United  States  v.  Board  of  Directors,  229  Fed.  9,  statute  that 
school  board  shall  apply  five  per  cent  of  budget  to  payment  of  debts  of 
previous  years  reduced  to  judgment  is  mandatory ;  United  States  v.  Cornell 
Steamboat  Co.,  137  Fed.  459,  69  C.  C.  A.  603,  under  Rev.  Stats.,  §  2984, 
relating  to  refunding  of  duties  on  damaged  goods,  Secretary  of  Treasury 
camiq^  arbitrarily  refuse  refund;  Ouachita  Power  Co.  v.  Dpnaghey,  106 
Ark.  55,  Ann.  Gas.  1915A,  447, 152  S.  W.  1014,  statute  providing  that  board 
of  railroad  commissioners  ''is  authorized  to  grant"  certain  franchises  gives 
board  discretion  to  grant  or  deny  franchise  for  water  power;  Einstein  v. 
Sawhill,  2  App.  D.  C.  18,  statute  authorizing  appeals  from  decisions  of 
commissioners  of  patents  in  ''interference  cases''  applies  to  patent  cases 
and  not  to  trademarks;  People's  Nat.  Bank  v.  Ayer,  24  Ind.  App.  216,  218, 
56  N.  E.  268,  269,  holding  the  word  "may"  as  used  in  4  Burns'  Rev.  Stats., 
§  4275  (Homer's  Rev.  Stats.  1897,  §  7195)  relating  to  assessment  for  street 
improvements,  vested  discretion  in  comm<m  council;  Hampden  Trust  Co. 
V.  Leary,  186  Mass.  581,  72  N.  E.  89,  construing  deed  of  trust;  Hall  etc. 
Robinson  v.  Wabash  R.  R.  Co.,  80  Mo.  App.  471,  holding  in  instruction  ' '  to 
which  they  may  add  interest,"  the  word  "may"  was  not  mandatory; 
Dillingham  v.  Mayor  etc.,  75  S.  C.  554,  117  Am.  St.  Rep.  917,  9  Ann.  Gas. 
829,  8  L.  B.  A.  (N.  S.)  412,  56  S.  E.  382,  statute  providing  that  county 
supervisor  may  advertise  for  bids  for  working  highways  by  contract  held  to 
give  officer  discretion ;  Harrison  v.  Wipsler,  98  Va.  599,  36  S.  E.  983,  hold- 
ing under  Code  Va.,  §  3214,  subd.  7,  providing  for  trial  of  action  where 
circuit  judge  is  interested,  that  action  may  be  brought  in  any  county  in 
his  circuit  where  defendant  resides;  In  re  Application  for  License  to  Prac- 
tice Law,  67  W.  Va.  224,  67  S.  E.  602,  "may"  in  statute  authorizing  court 
to  grant  license  to  practice  law  is  permissive;  Board  of  Commrs.  v.  Davis, 
136  Ind.  507,  22  L.  R.  A.  516,  36  N.  E.  143,  "may"  not  construed  "shall" 
where  act  conferred  discretionary  powers,  and  it  is  not  evident  that  the 
legislative  direction  is  mandatory;  Eslinger  v.  Pratt,  14  Utah,  117,  46  Pac. 
766,  holding  "may"  to  be  permissive  in  statute  giving  a  board  power  of 
suspension  under  such  rules  as  they  "may"  establish;  King  R.  E.  Assn.  v. 
Portland,  23  Or.  204,  31  Pac.  483,  where  statute  that  a  city  council  "may, 
in  its  discretion, ' '  etc.,  was  held  to  be  permissive  merely ;  Order  of  Select 
Friends  v.  Dey,  58  Kan.  289,  49  Pac.  76,  holding  that  law  of  a  benefit 
society  that  any  claimant  grieved  ^may  take  appeal  is  not  mandatory ; 
County  Commrs.  v.  Gibson,  36  Md.  237,  where  statute  requiring  road,  over- 
seers to  g^ve  bond  which  "may  be  put  in  suit,"  was  held  not  mandatory; 
Warner  v.  Beers,  23  Wend.  156,  where  expression  that  suits  may  be  brought 
by  and  against  president  was  said  not  to  be  mandatory;  Kelly  v.  Morse,  3 
Neb.  228,  where  statute  providing  that  the  "court  may  require  actual 
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notice,"  was  held  not  to  mean  "must";  Apperson  v.  Memphis,  2  Flipp. 
372,  Fed.  Gas.  497,  applying  rule  in  construing  tax  law ;  Medbury  v.  Swan, 
46  N.  Y.  203,  holding  provision  that  a  court  may  permit  supplemental 
pleadings,  permissive;  Budd  V.  Rutherford,  4  Ind.  App.  390,  30  N.  E.  1112, 
holding  act  that  court  "may"  remove  next  friend  of  minor  discretionary; 
Sisters  of  Charity  v.  Detroit,  9  Mich.  99,  to  point  that  letter  of  statute 
may  be  enlarged  or  restricted  according  to  true  intent;  Lane  v.  Missoula 
Co,,  6  Mont.  475, 13  Pac.  137,  to  point  that  this  is  primary  rule  of  construc- 
tion of  all  statutes ;  Henry  v.  Trustee,  48  Ohio  St.  676,  30  N.  E.  1124,  and 
Gadsden  v.  Jones,  1  Fla.  342,  to  point  that  intention  of  makers  is  to  govern, 
although  such  construction  seems  contrary  to  letter;  United  States  v.'Rein- 
deer,  27  Fed.  Gas.  760,  to  point  that  a  penal  statute  must  be  construed  with 
reference  to  its  spirit  as  well  as  its  letter;  Wilson  v.  Rousseau,  1  Blatchf. 
84,  Fed.  Gas.  17,832,  holding  that  courts  are  not  at  liberty  to  presume  that 
legislature  intended  what  it  has  not  expressed  or  expressed  what  it  did  not 
V  ntend ;  Wechselberg  v.  Flour  City  Nat.  Bank,  64  Fed.  95,  26  L.  R.  A.. 
475,  24  U.  S.  App.  308,  statute  as  to  time  and  event  upon  which  incorpora- 
tion was  perfected  was  held  to  be  mandatory;  United  States  v.  Dustin,  25 
Fed.  Gas.  949,  where  court  construed  statute  and  held  it  to  be  revenue  law ; 
Opinion  of  the  Judges,  46  Me.  592,  in  construction  of  personal  liberty  laws. 

'^ay,"  in  act  incorporating  the  Mechanics*  Bank,  to  effect  that  capital 
stock  '^'may  consist  of  $500,000,  diTided  into  diares  of  $10  each,"  is  not  con- 
strued "must.»» 

Cited  in  Warwick  R.  R.  Co.  v.  Cody,  11  R.  I.  138,  holding  that  contract 
of  subscription  was  good,  although  whole  capital  was  not  subscribed  for; 
Union  Water  Qo.  v.  Kean,  52  N.  J.  Eq.  139,  27  Atl.  1027,  holding  that  sub- 
scription to  capital  stock  and  paying  in  of  cash  were  not  necessary  to  cor- 
porate existence;  Warner  v.  Beers,  23  Wend.  143,  discussing  meaning  of 
plirase  *' bodies  politic  and  corporate." 

Distinguished  in  People  ex  rel.  v.  National  Savings  Bank,  129  111.  026, 
22  N.  E.  289,  holding  that  subscription  to  all  capital  stock  within  the  time 
prescribed  was  necessary  under  the  statute  granting  the  charter. 

Fraud  in  subscription  to  capital  stock  of  bank,  made  to  evade  charter/ 
does  not  affect  corporate  existence  of  the  bank. 

Approved  in  Scott  v.  Deweese,  181  U.  S.  214,  45  L.  Ed.  828,  21  Sup.  Ct. 
589,  holding  holder  of  certificates  of  stock  in  national  banking  association 
cannot  escape  liability  as  stockholder  under  United  States  Rev.  Stats., 
§  5151,  on  ground  that  his  shares  are  part  of  an  increase  without  comply- 
ing with  act  May  1, 1886  (24  Stats,  at  Large,  18,  c.  73) ;  Miles  v.  Wells,  22 
Utah,  62,  61  Pac.  536,  holding  word  "may"  in  section  16,  chapter  64, 
Sess.  Laws  of  1899  (Utah),  is  used  in  ordinary  sense;  Graff  v.  Pittsburgh 
etc.  R.  R.  Co.,  31  Pa.  St.  497,  holding  that  subscriber  sued  for  amount  of 
his  subscription  cannot  set  up  that  subscription  was  fci/ued  and  fraudu- 
lent; Melvin  v.  Lamar  Ins.  Co.,  80  111.  458,  22  Am.  Bep.  208,  holding  that 
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private  agreement  with  individual  sabscriber  is  fraud,  and  subscriber  will 
be  held  as  bona  fide  subscriber;  Sayings  L.  &  T.  Cd.  v.  Lanier,  5  Fla.  153, 
58  Am.  Dec.  454,  to  point  that  subscription  was  not  illegal  because  cash 
on  first  installment  was  not  exacted ;  dissenting  opinion  in  Hayne  y.  Beau- 
champ,  5  Smedes  &  M.  542,  holding  that  where  subscribers  were  to  pay 
ten  per  cent  in  specie,  subscriber  who  executed  his  note  was  not  a  stock- 
holder; Aspinwali  v.  Butler,  133  U.  S.  608,  33  L.  Ed.  783,  10  Sup.  Ct.  421, 
holding  on  increase  of  stock  in  national  bank,  it  is  not  condition  to  a 
subscription  that  whole  increase  must  be  subscribed;  McGinty  v.  Athol 
Reservoir  Co.,  155  Mass.  184,  29  N.  E.  510,  holding  corporation  was  formed 
on  acceptance  of  act  and  organization,  although  no  shares  of  stock  were 
issued. 

Agreements  exempting  stockholders  from  liability.    Note,  9  Am.  Dec. 
99. 

Priyata  ftand  In  original  subscription  to  stock  of  banking  corporation  can- 
not bo  set  up  to  Injury  of  subseauent  bona  fide  holders  of  stock. 

Approved  in  Steinke  y.  Yetzer,  108  Iowa,  516,  79  N.  W.  288,  holding 
where  president  and  debtor  of  bank  deeded  land  to  bank  reciting  that  it 
was  for  security  of  depositors  and  to  pay  debts  of  bank,  the  trustee  having 
power  to  mortgage  the  land,  the  mortgagee  would  be  protected ;  Commercial 
Bank  v.  State,  6  Smedes  &  M.  613,  holding  that  bona  fide  subscribers  can- 
not be  affected  by  irreg^ularities  in  the  subscriptions  preliminary  to  organ- 
ization; McDougald  y.  Lane,  18  Ga.  453,  and  Wilbur  v.  Stockholders,  18 
N.  B.  R.  178,  29  Fed.  Cas.  1192,  both  holding  that  irregularities  in  the 
organization  are  immaterial  in  proceedings  by  creditors  against  the  stock- 
holders; Dettra  v.  Kestner,  147  Pa.  St.  574,  holding  fraud. of  an  officer  of 
mutual  insurance  company  cannot  be  set  up  as  defense  to  action  by 
receiver. 

Law  requires  eyery  Issue  to  be  founded  upon  some  certain  point;  that  par- 
ties may  come  prepared  wltb  thelxk  evidence  and  not  be  taken  by  surprise,  and 
Jury  may  not  be  misled. 

Approved  in  Garrett  v.  Louisville  etc.  R.  Co.,  235  U.  S.  312,  59  L.  Ed. 
244,  35  Sup.  Ct.  32,  under  Employers'  Liability  Act  allowing  parents  to 
recover  for  pecuniary  loss  or  damage  in  case  of  death  of  employee,  where 
plaintiff  fails  to  allege  such  damage,  no  proof  can  be  given. 

The  rule  as  to  certainty  In  pleadings  Is  ftramed  for  the  benefit  of  the  par- 
ties and  may  be  waived  by  them. 

Cited  in  Gear  v.  Shaw,  1  Pinn.  614,  holding  that  defects  for  want  of 
certainty  in  pleadings  yere  cured  by  verdict. 

A  replication  alleging  a  general  breach  of  the  condition  of  a  bond  Instead 
of  a  special  breach,  though  def ectiye,  is  cured  by  verdict. 

Cited  in  Hazel  v.  Waters,  3  Cr.  C.  C.  683,  Fed.  Cas.  6284,  holding  that 
a  declaration  setting  out  a  bond  and  the  condition  and  averring  nonpay- 
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ment,  bnt  not  showing  a  breach,  does  nof  state  canse  of  action ;  Schneider 
B.  Co.  V.  American  Ic^Mach.  Co.,  77  Fed.  144,  40  U.  S.  App.  382,  holding 
that  when  defendant  relies  upon  a  condition  precedent  as  an  excuse  for 
nonperformance,  he  must  set  out  specifically  condition  and  breach. 

Condition  in  bond  **to  well  and  truly  execute  the  duties  of  the  oflice,'*  in- 
cludes not  only  honesty  but  reasonable  skill,  capacity  and  diligence.  / 
Cited  in  State  v.  Chadwick,  10  Or.  46d,  holding  that  bond  for  a  "faith- 
ful" discharge  was  ^complied  with  when  the  officer  acted  honestly  and  dili- 
gently and  with  such  skill  as  he  possessed;  Atlantic  etc.  Co.  v.  Cowles,  69 
N.  C.  63,  where  a  bond  that  one  would  '  *  faithfully  discharge ' '  certain 
duties  was  construed;  Whitsett  v.  Womack,  8  Ala.  481,  to  point  that  courts 
may  depart  from  letter  of  condition  of  bond  to  carry  into  effect  intention; 
State  Bank  v.  Locke,  4  Dev.  536,  applying  rule  in  construing  bank  cashier 's 
bond.  • 

Acts  of  bank  officers  within  scope  of  authority  according  to  general  usage 
bind  bank  in  favor  of  third  persons  having  no  other  knowledge. 

Approved  in  American  Quarries  Co.  v.  Lay,  37  Ind.  App.  392,  73  N.  E. 
610,  superintendent  of  quarry  had  authority  to  make  contract  binding  prin- 
cipal to  pay  injured  employee  during  disability  in  return  for  release  from 
damage  suit;  Steinke  v.  Yetzer,  108  Iowa,  516,  79  N.  W.  288,  holding  where 
management  of  bank's  affairs  is  intrusted  to  president  and  cashier,  an4 
they  with  knowledge  of  directors  have  conveyed  land  at  various  times,  a 
conveyance  is  not  invalid  because  not  ratified;  Ellis  v.  First  Nat.  Bank  of 
Woonsocket,  22  R.  I.  570,  48  Atl.  938,  holding  where  defendant,  bank  held 
three  notes  of  a  corporation  indorsed  by  treasurer  of  corporation,  who  was 
cashier  of  defendant,  and  he  agreed  with  assignee  of  corporation  to  trans- 
fer the  account  of  corporation  to  assignee  and  pay  out  same  by  check,  the 
cashier  had  no  authority  to  make  agreement;  Commercial  Mutual  etc.  Ins. 
Co.  V.  Union  etc.  Ins.  Co.,  19  How.  323,  15  L.  Ed.  638,  holding  that  to  show 
the  authority  of  a  president,  evidence  of  the  practice  of  the  company  was 
admissible;  dissenting  opinion  in  Merchants'  Bank  v.  State  Bank,  10  Wall. 
672,  19  L.  Ed.  1027,  holding  that  evidence  of  general  usage  of  a  bank  is 
competent  to  prove  authority  of  cashier  to  certify  check ;  Rich  v.  State  Nat. 
Bank,  7  Neb.  206,  29  Am.  Rep.  384,  to  point  that  officers  of  bank  are  held 
out  as  having  authority  to  act  according  to  usage  and  scope  of  business; 
Morse  v.  Massachusetts  Nat.  Bank,  1  Holmes,  211,  Fed.  Cas.  9857,  to  point 
that  such  acts  generally  bind  bank  in  favor  of  third  persons  with  no  other 
knowledge;  Matthews  v.  Massachusetts  Nat.  Bank,  1  Holmes,  405,  Fed. 
Cas.  9286,  holding  cashier  could  sign  blank  transfer  on  certificate  of  deposit 
held  as  collateral  and  delivered  it  to  pledgor  on  payment  of  loan;  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  207,  Fed.  Cas.  9449,  to  point 
that  the  certification  of  checks  of  third  persons  is  not  inherent  in  office  of 
cashier  nor  within  scope  of  his  usual  duties;  Bank  of  the  State  v.  Wheeler, 
21  Ind.  95,  holding  that  cashier  is  deemed  to  have  authority  to  transfer- 
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and  indorse  negotiable  securities;  Faulk  v.  Dashiell,  62  Tex.  648,  60  Am. 

Bep.  644,  to  point  that  where  power  is  general  to  perform  particular  object, 

resort  to  the  ordinary  methods  is  within  the  power;  Case  v.  Bank,  100 

U.  S.  454,  25  L.  Ed.  698,  holding  the  refusal  of  cashier  intrusted  with  the 

transfer  of  stock  to  permit  transfer,  is  refusal  of  bank ;  First  Nat.  Bank  v. 

Ocean  Nat.  Bank,  60  N.  Y.  287,  292,  19  Aql  Bep.  186,  188^  holding  that 

eashier  cannot  ordinarily  receive  property  for  safekeeping;  North  Star  B. 

&  T.  Co.  y.  Stebbins,  2  S.  D.  81,  48  N.  W.  834,  holding  purchase  of  boots 

and  shoes  in  name  of  bank  by  its  cashier  was  not  binding ;  First  Nat.  Bank 

V.  Drake,  29  Kan.  321,  44  Am.  Bep.  656,  where  cashier  committed  wrongful 

acts  which  were  entered  in  books,  but  without  knowledge  of  directors. 

Authority  of  bank  cashiers.    Note,  12  Am.  Bep.  75. 
Implied  powers  of  bank  cashiers.    Note,  77  Am.  Dec.  759. 
Who  are  officers  de  facto.    Note,  19  Am.  Dec.  66. 

No  act  of  directors  in  Yiolation  of  their  own  duties  and  in  fraud  of  rights 
of  stockholders  is  Justification  of  cashier,  who  was  particeps  ciiminis. 

Approved  in  American  Bonding  Co.^v.  Spokane  Bldg.  etc.  Society,  130 
Fed.  740,  65  C.  C.  A.  121,  where  application  for  fidelity  insurance  by  loan 
society  stated  that  secretary  of  insured  derived  authority  from  trustees, 
knowledge  on  part  of  president  that  secretary  was  indebted  to  society  at 
time  of  application  is  not  breach  of  warranty  that  secretary  not  indebted ; 
Breese  v.  United  States,  106  Fed.  685,  holding  for  purpose  of  showing  in- 
tent to  misapply  funds  of  bank  it  was  proper  to  show  that  at  time  of  cer- 
tain overdrafts  bank  was  hopelessly  insolvent,  due  to  assets  being  notes  of 
irresponsible  parties,  and  that  these  notes  had  been  used  by  president  and 
cashier  to  give  fictitious  credit ;  Goshorn  v.  People  *s  Nat.  Bank,  32  Ind.  App. 
432, 102  Am.  St.  Bep.  248;  69  N.  E.  186,  bank  is  liable  for  misappropriation 
by  cashier,  who  received  from  depositor  check  with  instructions  to  transmit 
amount  named  to  another;  Moore  \.  Waco  Building  Assn.,  19  Tex.  Civ.  77, 
45  S.  W.  979,  holding  where  secretary  of  building  association  makes  profits 
in  transaction  wherein  association  is  party,  the  profits  belong  to  associa- 
tion and  is  not  estopped  by  knowledge  that  directors  knew  secretary  re- 
tained them;  National  Bank  v.  Drake,  29  Kan.  328;  McShane  v.  Howard 
Bank,  73  Md.  152,  10  L.  B.  A.  556,  20  Atl.  779,  Frelinghuysen  v.  Baldwin, 
16  Fed.  453,  and  Phillips  v.  Bossard,  35  Fed.  100,  all  holding  cashier  or 
his  sureties  not  relieved  from  liability  because  of  negligence  or  misconduct 
of  president  and  board  of  directors;  Amherst  Bank  v.  Root,  2  Met.  541, 
holding  sureties  were  not  exonerated  because  of  neglect  of  directors  to  ex- 
amine into  affairs  of  bank;  Sparks  v.  Farmers'  Bank,  3  Del.  Ch.  303,  hold- 
ing that  neglect  of  directors  to  supervise  accounts  does  not  dischai^e  sure- 
ties; State  v.  Atherton,  40  Mo.  217,  applying  rule  to  sureties  of  teller; 
Chew  V.  Ellingwood,  86  Mo.  272,  273,  56  Am.  Bep.  434,  435,  applying  rule 
to  sureties  of  bookkeeper;  Frankfort  Bank  v.  Johnson,  24  Me.  504,  holding 
bank  to  be  liable  for  fraudulent  acts  of  its  agents  in  exercise  of  power 
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conferred;  Tapley  v.  Martin,  116  Mass.  278,  where  cashier  committed 
frands  unknown  to  the  directors,  although  they  were  guilty  of  grosi^  negli- 
gence; Lieherman  v.  First  Nat.  Bank,  40  Atl.  384,  holding  cashier's  bonds- 
men not  discharged  by  failure  of  directors  to  examine  his  books^;  United 
States  V.  Cutler,  2  Curt.  625,  Fed.  Cas.  14,911,  holding  that  a  surety  is 
not  discharged  because  of  the  failure  of  the  government  agents  to  dis- 
charge their  duty;  Commonwealth  v.  Philadelphia  Co.,  157  Pa.  St.  573, 
holding  that  right  to  a  tax  is  not  lost  by  neglect  or  unfaithfulness  of 
agents,  but  that  this  rule  did  not  extend  to  penalties;  Percy  v.  Millaudon, 
3  La.  594,  holding  that  directors  are  personally  liable  for  damages  result- 
ing from  their  acts  or  neglect;  Robertson  v.  Buff.  Co.  Nat.  Bank,  40  Neb. 
241,  58  N.  W.  716,  holding  that  president  of  bank  could  not  subscribe  to 
fund  for  erection  of  mill ;  Jones  v.  Morrison,  31  Minn.  147, 16  N.  W.  858,  to 
point  that  authority  of  directors  must  be  exercised  pursuant  to  charter  and 
for  benefit  of  stockholders;  Bank  of  Tennessee  v.  Woodson,  5  Cold.  181, 
where  court  construed  charter  of  bank  to  determine  authority  of  its  ofiicers. 

Usage  and  practice  of  cashier  under  sanction  of  directors  will  not  Justify 
known  misapplication  of  funds  by  cashier. 

Cited  in  dissenting  opinion  in  United  States  v.  Robertson,  5  Pet.  666,  8 
L.  Ed.  266,  to  point  that  every  illegal  act  of  officers  of  bank,  although 
sanctioned  by  usage,  is  void;  Oakland  Bank  of  Savings  v.  Wilcox,  60  Cal. 
141,  holding  that  usage  to  allow  customers  to  overdraw  was  no  justification ; 
Bank  of  St.  Marys  v.  Calder,  3  Strob.  408,  holding  allowance  of  overdrafts 
by  cashier  irregular;  Market  St.  Bank  v.  Stumpe,  2  Mo.  App.  549,  holding 
the  mere  fact  that  directors  knew  of  and  sanctioned  overdrafts,  will  not 
release  sureties;  Reese  v.  Bank  of  Commerce,  14  Md.  282,  74  Am.  Dec.  539, 
to  point  that  bank  officer  cannot  pay  overchecks  without  committing  a 
breach  of  duty  for  which  his  bond  is  liable;  Marshall  v.  Ham,  17  N.  J.  L. 
431,  to  point  that  one  is  bound  if  he  acquiesces  in  acts  of  his  agent  or 
fails  to  dissent.  * 

Bond  of  a  bank  cashier  coTors  defaults  in  duty,  while  he  was  acting  as 
teller. 

Approved  in  Lieherman  v.  First  Nat.  Bank,  8  Del.  Ch.  245,  40  Atl.  384, 
negligence  of  bank  officers  to  examine  books  and  discover  defalcations  of 
paying  teller  does  not  release  sureties  on  his  bond;  U.  S.  Fidelity  etc.  Co. 
v.  Rainey,  120  Tenn.  397,  113  S.  W.  407,  clerk  of  court's  bond  to  faith- 
fully perform  duties  of  office  is  guaranty  of  personal  honesty,  furnishing 
indemnity  against  defalcations;  United  States  v.  Powell,  14  Wall.  501, 
20  L.  Ed.  728,  holding  distilfbr  's  bond  to  be  prospective  and  to  cover  duties 
prescribed  after  its  execution;  United  States  v.  Cutter,  2  Curt.  627,  Fed. 
Cas.  14,911,  holding  sureties  of  navy  agent  responsible  for  funds  to  pay 
navy  pensions;  Mechanics'  Savings  Bank  &  T.  Co.  v.  Guarantee  Co.,  68 
Fed.  463,  to  point  that  sureties  are  not  released  because  cashier  performs 
the  duties  of  bookkeeper;  Detroit  Savings  Bank  v.  Zeigler^  49  Mich.'162» 
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13  K.  W.  498,  where  receiving  teller  in  savings  department  was  assigned 
to  do  work  of  general  teller;  Engler  v>  People's  P.  I.  Co.,  46  Md.  333, 
holding  that  bond  of  secretary  of  corporation  covered  every  department  of 
his  official  functions ;  Strawbridge  v.  Baltimore  etc.  R.  R.  Co.,  14  Md.  368, 
74  Am.  Dec.  544,  holding  sureties  of  ticket  agent  are  not  absolved  by 
changing  office  from  second  to  first  class ;  Lowndes  v.  Pinckney,  1  Rich.  £q. 
174,  holding  that  whenever  master  or  commissioner  takes  charge  of  funds 
under  order  of  court,  his  sureties  are  liable;  State  ex  rel.  v.  Blakemore,  7 
Heisk.  656,  holding  sureties  of  a  clerk  and  master  were  not  liable  for  super- 
added duties  of  special  commissioner  of  sales ;  State  v.  Flinn,  3  Blackf .  74, 
23  Am.  Dec.  882,  holding  that  sureties  on  bond  of  a  justice  that  he  shall 
faithfully  p>erform  duties,  are  liable,  if  he  acts  corruptly;  Cumberland  v. 
Pennell,  69  Me.  371,  81  Am.  Rep.  292,  holding  that  county  treasurer  and 
his  sureties  are  not  liable  for  money  of  which  principal  was  robbed. 

In  action  on  bond,  objection  of  nonjoinder  of  parties  is  not  fatal  to  merits, 
Imt  Is  pleadable  in  abatement  only;  if  not  so  pleaded  is  waived  by  pleading  to 
merits. 

Cited  in  Webber  v.  Libby,  70  Me.  413,  holding  that  in  debt  against  two 
of  three  obligors  on  joint  and  several  bond  the  bond  is  admissible  on  issue 
of  non  est  factum;  Bargh  v.  Page,  4  McLean,  11,  Fed.  Cas.  980,  court 
saying  this  was  rule  of  common  law,  but  limited  jurisdiction  of  Circuit 
Coart  would  not  permit  of  same  rule. 

In  joint  and  several  bond  plaintiff  may  sne  each  obligor  severally  or  may 
Mng  joint  suit  against  all;  but  he  cannot  sue  an  intermediate  nomber. 

Approved  in  Blagden  v.  United  States,  18  App.  D.  C.  373,  plaintiff,  in 
suit  on  executor's  bond,  against  executor  and  sureties,  by  taking  judgment 
by  default  against  executor  does  not  release  sureties;  Chandler  v.  Byrd, 
Hempst.  223,  Fed.  Cas.  2591b,  following  rule;  United  States  v.  Archer,  X 
Wall.  Jr.  184,  Fed.  Cas.  14,464,  holding  that  after  suing  jointly  and  obtain- 
ing judgment  several  action  cannot  be  maintained;  Palmer  v.  Crosby,  1 
Blackf.  143,  holding  that  for  assault  and  battery  plaintiff  may  sue  one  or 
all  or  any  number  of  parties ;  Austin  v.  Feland,  8  Mo.  311,  holding  that  in 
actions  ex  contractu  defendants  may  sever  their  pleas;  Walsh  v.  Smyth,  3 
Bland  Ch.  26,  as  to  necessity  of  joining  parties  plaintiff. 

Nolle  prosequi  is  not  retraxit,  but  is  agreement  not  to  proceed  further  in 
that  suit  as  to  particular  person  or  cause  of  action  to  which  it  was  applied. 

Approved  in  Mississippi  Valley  Fuel  Co.  v.  Watson  Coal  Co.,  202  Fed. 
123,  120  C.  C.  A.  276,  pendency  of  equity  suit  not  ground  for  abatement 
of  action  at  law  against  principal  and  surety;  Wilson  v.  Smith,  117  Fed. 
710,  holding  discontinuance  is  not  retraxit  barring  another  action,  thouglv 
counsel  had  agreed  to  facts  and  submitted  them  to  court  for  opinion,  as  on 
special  verdict;  Lindsay  v.  Allen,  112  Tenn.  651,  82  S.  W.  173,  mere  dis- 
missal of  cause  by  consent  of  parties  will  not  bar  future  action;  Daven- 
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port  V.  Newton,  71  Vt.  24,  26,  42  Atl.  1091,  holding  in  trespass,  where 
plaintiff  is  not  negligent  in  not  sooner  finding  out  that  one  defendant  is 
not  liable  for  all  of  them,  he  may  enter  a  nolle  prosequi  and  have  judg- 
ment against  the  others;  United  States  v.  Keen,  1  McLean,  446,  Fed.  Gas. 
15,510,  holding  that  nolle  prosequi  is  mere  agreement  to  abandon  further 
prosecution  of  particular  action  and  is  not  bar;  Beidman  v.  Vanderslice, 

2  Rawle,  335,  holding  nolle  prosequi  as  to  one  unless  it  be  for  matter 
which  may  be  pleaded  as  personal  discharge  cannot  be  entered;  CofEman  v. 
Brown,  7  Smedes  &  M.  129,  45  Am.  Dec.  800,  holding  confession  in  court 
that  plaintiff  would  not  further  prosecute  his  suit,  and  his  withdrawal  was 
retraxit  or  bar;  Gibson  v.  Choteau,  7  Mo.  App.  4,  where,  on  judgment  in 
ejectment  for  plaintiff,  on  condition  that  plaintiff  enter  remittitur  as  to 
certain  surveysf^4^  was  held  such  remittitur  was  not  retraxit;  Harris  v. 

^  Preston,  10  Ark.  209,  holding  retraxit  is  perpetual  release  and*  abatement 

of  all  right  of  action ;  United  States  v.  Parker,  120  U.  S.  95,  80  L.  Ed.  604, 
7  Sup.  Ct.  458,  holding  judgment  of  dismissal  to  be  judgment  on  merits 
and  a  bar. 

In  action  on  joint  and  several  bond  against  all  parties  thereto,  where  sure- 
ties severed  from  principal,  plaintiff  may,  after  judgment  against  sureties, 
enter  nolle  prosequi  against  prlndpaL 

Approved  in  Texas  &  P.  Ry.  Co.  v.  Sheftall,  133  Fed.  724,  66  C.  C.  A. 
552,  motion  made  pending  term  at  hearing  of  motion-  for  new  trial  to 
discontinue  suit  as  to  one  defendant  is  timely  though  verdict  and  judg- 
ment have  been  entered;  Mundy  v.  Stevens,  61  Fed.  86,  holding  when  con- 
tract for  excavation  of  harbor  had  been  changed  surety  was  released; 
Washington  Gas  Light  Co^v.  Lansden,  9  App.  D.  C.  541,  in  action  for  libel 
against  five  defendants,  where  verdict  rendered  against  three,  it  may  be 
presumed  glaintiff  by  implication  discharged  other  defendants  by  nolle 
^  prosequi;  Magruder  v.  Belt,  7  App.  D.  C.  310,  in  action  against  husband 

and  wife  on  joint  contract  relating' to  her  separate  estate,  in  which  they 
plead  jointly,  verdict  against  wife  alone  is  void;  Steptoe  v.  Read,  19  Gratt. 
9,  holding  that  at  common  law  in  joint  action  there  can  be  but  one  final 
judgment  which  must  be  either  for  or  against  all;  Keithley  v.  May,  29 
Mo.  222,  holding  that  in  joint  suit  on  note  the  plaintiff  could  not  dismiss 
as  to  one  defendant  and  have  default  against  other;  Rowe  v.  Chandler,  1 
Cal.  171,  holding  in  suit  on  joint  contract  judgment  may  be  rendered  in 
favor  of  or  against  one  defendant;  Brown  v.  Pearson,  8  Mo.  160,  holding 
that  in  suit  on  joint  note  nolle  prosequi  may  be  entered  as  to  one;  McAfee 
V.  Doremus,  5  How.  64,  12  L.  Ed.  51,  holding  that  on  joint  action  against 
drawers  and  indorser,  the  plaintiff  may  discontinue  as  against  drawers; 
McCool  V.  Mahoney,  54  Cal.  493,  where  court  on  judgment  for  malicious 
arrest  refused  to  nolle  prosequi  as  to  one,  not  being  certain  but  that  it 
would  operate  as  discharge  of  both  defendants;  Ferguson  v.  State  Bank 
11  Ark.  516,  Gate  v.  Pecker,  6  N.  H.  418,  and  Allen  v.  Butler,  9  Vt.  127^ 
all  holding  that  in  joint  action  if  one  defendant  interposes  personal  plea. 
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• 

8  nolle  prosequi  may  be  entered  as  to  him;  Willis  v.  Morrison,  44  Tex. 
33,  holding  that  where  two  persons  are  sned  on  joint  contract,  judgment 
can  be  had  against  one  alone  if  other  proves  nonliability  ]  Groodhne  v.  Luce, 
82  Me.  226,  19  Atl.  441,  to  point  that  where  defendants  sever  and  one 
pleads  a  personal  discharge,  plaintiif  may  take  judgment  against  others; 
Wilmer  v.  Gaither,  68  Md.  348,  12  Atl.  11,  to  point  that  in  action  on  joint 
note  of  husband  and  wife  if  defendants*  sever,  the  plaintiff  could  enter 
nolle  prosequi ^as  to  wife;  Reading  v.  Beardsley,  41  Mich.  127,  1  N.  W. 
968,  where  in  such  action  judge  directed  judgment  in  her  favor  for  costs 
and  against  her  husband  for  amount  found  due ;  Burke  v.  Noble,  48  Pa.  St. 
175,  holding  that  release  of  one  of  several  joint  debtors  on  payment  of 
his  proportion  does  not  discharge  others  if  such  was  not  intention ;  Deloach 
v.  Diion,  Hempst.  431,  Fed.  Cas.  3776,  and  Peyton  v.  Scott,  2  How.  (Miss.) 
872,  both  holding  that  in  suit  on  joint  and  several  contract,  nolle  prosequi 
may  be  entered  as  to  one;  Amis  v.  Smith,  16  Pet.  311,  10  L.  Ed.  976,  hold- 
ing that  on  joint  and  several  contract,  if  defendants  sever,  plaintiff  may 
discontinue  as  to  one;  Tobey  v.  Claflin,  3  Sumn.  383,  Fed.  Cas.  14,066, 
where  the  court  was  of  opinion  that  nolle  prosequi  could  be  entered, 
whether  defendants  had  united  or  severed  in  their  pleas;  United  States 
V.  OTallon,  15  Blatchf.  300,  301,  Fed.  Cas.  15,911,  holding  that  in  action 
on  joint  and  several  liability  fact  that  one  who  is  not  liable  joined  m\ 
plea  does  not  affect  the  question  of  discontinuance;  Hawes  v.  Marchant, 
1  Curt.  147,  Fed.  Cas.  6240,  to  point  that  action  on  bond  may  be  dis- 
continued as  to  one  surety ;  Forbes  v.  Davis,  18  Tex.  274,  holding,  in  action 
against  master  and  unknown  owners  not  served,  nolle  prosequi  may  be 
entered  as  to  parties  not  served;  Austin  v.  Jordan,  5  Tex.  135,  holding 
whenever  defendant  need  not  have  been  joined,  nolle  prosequi  may  be 
granted;  Craft  v.  Smith,  35  N.  J.  L.  305,  holding  that  where  maker  and 
indorser  of  note  were  impropeily  joined,  nolle  prosequi  could  be  entered  as 
to  either;  Griffin  v.  Reynolds,  17  How.  612,  15  L.  Ed.  231,  to  point  that  mis- 
joinder of  parties  may  be  obviated  by  nolle  prosequi;  Rohrer  v.  Moming- 
st^  18  Ohio,  585,  to  point  that  plaintiff,  on  discovering  infancy  of  one 
of  defendants,  may  enter  nolle  prosequi;  Roach  v.  Randall,  45  Me.  ^4, 
I^plding  amendment  of  writ  by  striking  therefrom  one  or  more  of  several 
plaintiffs  should  not  be  allowed ;  United  States  v.  Leffler,  11  Pet.  96,  9  L.  Ed. 
646,  holding  principal  who  had  confessed  judgment  and  who  has  been  re- 
leased by  his  co-obligors  is  competent  witness  for  one  of  sureties;  Folger 
v.- The  Robert  G.  Shaw,  2  Wood.  &  M.  533,  Fed.  Cas.  4899,  to  point  that 
all  nonsuits  and  dismissals  imply  merely  failure  to  prosecute  and  unwilling- 
ness to  proceed  rather  than  want  of  merits;  United  States  v.  Peterson,  1 
Wood.  S;  M.  321,  Fed.  Cas.  16,037,  holding  that  if  there  be  two  counts  in 
indictment  for  offenses  committed  at  the  same  time  and  place  and  of  same 
class,  district  attorney  may,  before  judgment,  enter  nolle  prosequi  on  one. 
Distinguished  in  Tuttle  v.  Cooper,  10  Pick.  290,  holding  in  action  against 
three,  where  two  default,  and  verdict  was  rendered  for  third  on  issue  that 
he  did  not  contract  jointly  with  others^  plaintiff  cannot  have  judgment 
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against  others;  Beebe  v.  Real  Estate  Bank,  4  Ark.  553,  Tiolding  that  in 
joint  action  discontinuance  as  to  one  defendant  served  with  process  is 
discontinuance  as  to  all;  Ashley  v.  Hyde,  6  Ark.  96,  holding  that  if  plain- 
tiff elects  to  treat  contract  as  joint  and  sues  both  parties,  he  cannot  dis- 
continue as  to  one. 

In  administration  of  Justice,  tnatter  of  form,  not  absolutely  subjected  to 
authority,  may  well  yield  to  substantial  purposes  of  Justice.     V 

Approved  in  Morris  v.  Wheat,  11  App.  D.  C.  214,  striking  out  name  of 
one  of  several  plaintiffs  in  ejectment  is  amendment  within  statute  and  not 
appealable;  Chadbourne  v.  Rackliffe,  30  Me.  358,  holding  that  writ  of 
entry  may  be  amended  by  striking  out  name  of  defendant  whose  interest 
tenant  had  purchased.  , 

Miscellaneous.  Cited  in  W.  L.  Wells  Co.  v.  Gastonia  Cotton  Mfg.  Co., 
198  U.  S.  185,  49  L.  Ed.  1007,  25  Sup.  Ct.  640,  incorporators  under  charter 
which  declares  that  they  **are  hereby  created  a  body  politic  and  cor- 
porate" become  corporation  under  l^s  of  Mississippi,  for  purpose  of  suit 
in  Federal  court,  as  citizens  of  that  State;  Fidelity  &  Deposit  Co.  v.  Court- 
ney, 186  U.  S.  361,  46  L.  Ed.  1201.  22  Sup.  Ct.  841,  holding  bond  to  in- 
demnify employer  for  fraud  of  employee  is  not  exonerated  when  another 
'(employee  knew  of  misappropriations  but  did  not  notify  employer;  Fiala 
V.  Ainsworth,  63  Neb.  5,  98  Am.  St.  Rep.  423,  88  N.  W.  137,  holding  con- 
dition in  bond  that  cashier  will  ''honestly,  faithfully,  and  efficiently  dis- 
charge duties  of  such  position"  is  guaranty  of  honesty  and  competency; 
Daniel  v.  Simms,  49  W.  Va.  568,  39  S.  E.  695,  holding  in  construing  provi- 
sions of  section  34,  chapter  3,  Code  W.  Va.,  construction  of  those  charged 
with  duty  of  executing  it  will  not  be  overruled  without  strong  reason; 
Woodworth  v.  Fulton,  1  Cal.  314,  and  Sunol  v.  Hepburn,  1  Cal.  286,  as  to 
effect  of  acquisition  of  California  on  the  law  of  Mexico,  relating  to  rights 
of  individuals;  State  v.  Gleason,  12  Fla.  233,  to  point  as  to  effect  of  acts 
of  officer  de  facto;  McDade  v.  Bnrch,  7  Ga.  564,  and  Stell  v.  Glass,  1  Qa. 
486,  to  point  that  order  by  a  court  of  competent  jurisdiction  within  sphere 
of  its  authority  cannot  be  attacked  indirectly;  Williams  v.  Preston,  3  J.  J. 
Marsh.  604,  as  to  conclusiveness  of  judgments  of  sister  States.  • 

1  Pet.  89-93,  7  L.  Ed.  89,  BBEtTT'S  EXBS.  v.  BANK  OF  THE  METBOPOU8. 

Where  place  of  demand  is  not  expressed  on  face  of  note,  parol  evldenee 
that  it  is  payable  at  certain  bank  and  is  to  be  demanded  there,  is  admissible. 
Approved  in  Nelson  v.  Grondahl,  13  N.  D.  366,  lOO  N.  W.  1095,  follow- 
ing rule;  Commercial  etc.  Bank  v.  Robert  H.  Jenks  Lumber  Co.,  194  Fed. 
741,  bank  accepting  part  settlement  with  maker  of  note  without  prejudice 
to  rights  against  indorser  may  recover  balance  from  latter;  Clare  County 
Savings  Bank  v.  Featherly,  173  Mich.  301,  139  N.  W.  65,  in  action  on  note 
by  payee  against  maker  and  surety,  parol  evidence  allowed  to  show  that 
payee  agreed  to  insurance  on  mortgaged  property  in  force  until  payment; 
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Cox  V.  National  Bank,  100  tJ.  S.  713,  25  L.  Ed.  741,  holding  parol  admissi- 
ble of  agreement  as  to  place  of  presentment;  Wittkowski  v.  Smith,  84 
N.  C.  672,  87  Am.  Rep.  633,  on  point  that  the  place  of  payment  may  be 
shown  by  parol;  Kenner  v.  Creditors,  8  Mart.  (La.)  (N.  S.)  41,  44,  holding 
parol  evidence  admissible  to  show  date  of  acceptance;  Harmon  v.  Hale,  1 
Wash.  Ter.  428,  34  Am.  Rep.  821,  holding  joint  maker  could  be  shown  to  be 
surety  by  parol;  Meyer  v.  Hibsher,  47  N.  Y.  271,  holding  that  all  parties 
may  agree  orally  that  note  shall  be  payable  at  particular  place;  Martin 
V.  Cole,  104  U.  S.  39,  26  L.  Ed.  651,  holding  evidence  of  parol  agreement 
that  indorsement  was  without  recourse  inadmissible;  Woodward  v.  Foster, 
IS  Gratt.  214,  holding  evidence  of  parol  agreement  varying  the  legal  lia- 
bility of  the  indorser  was  inadmissible;  Myers  v.  Byington,  34  Iowa,  206, 
where  court  said  authorities  were  not  in  harmony,  but  did  not  decide  ques- 
tion; Manchester  Bank  v.  White,  30  N.  H.  463,  as  to  sufficiency  of  notioe 
to  indorser. 

•  Distinguished  in  Barringer  v.  Sneed,  3  Stew.  206,  holding  that  an  unam- 
biguous contract  where  there  is  no  fraud  or  mistake  cannot  be  varied  or 
explained  by  parol;  Doyle  v.  Teas,  4  Scam.  257,  holding  that  on  contract 
for  the  sale  of  land,  parol  evidence  to  fix  amount  of  first  payment  was 
inadmissible. 

Evidence  to  vary  liability  of  indorser.    Note,  39  Am.  Rep.  119. 

Admissibility  of  parol  evidence  to  show  place  of  payment  under  con- 
tract silent  in  that  respect.    Note,  Ann.  Gas.  1916E,  367. 

In  action  against  indoisers,  instruction  that  if  jury  be  satisfied  that  it  was 
agreed  that  payment  should  be  demanded  at  particular  bank  and  it  was  so  de- 
manded, then  personal  demand  on  maker  is  not  necessary,  is  correct. 

Cited  in  Clough  v.  Holder,  115  Mo.  344,  37  Am.  St.  Rep.  397,  21  S.  W. 
1072,  holding  it  sufiieient  to  charge  an  indorser,  if  note  is  presented  at  the 
place  specified,  within  business  hours. 

Usages  of  banks.    Note,  50  Axn.  Dec.  97;  21  L.  R.  A.  441. 

1  Pet.  94-99,  7  L.  Ed.  67,  HICKIE  v.  STABEi:. 

Under  twenty-fifth  section  of  Judiciary  act,  treaty  or  act  of  Congress 
mider  wMch  party  claims  need  not  be  specially  set  forth  upon  record. 

Cited  in  Hamilton  v.  Kneeland,  1  Nev.  66,  holding  record  need  not  show 
case  within  the  twenty-fifth  section  by  direct  statement,  but  it  must  appear 
by  necessary  inference  that  some  one  of  questions  was  made;  Crowell  v. 
Randell,  10  Pet.  395,  9  L.  Ed.  469,  holding  record  did  not  sl^ow  Federal 
question:  McCullough  v.  Virginia,  172  U.  S.  IIB,  43  L.  Ed.  888,  consider- 
ing right  of  review  by  Supreme  Court,  of  State  decisions  impairing  State 
contracts. 

"What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Not0,  62  L.  R.  A.  534. 
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In  order  to  claim  protectioii  under  compact  of  ceaaion  between  United 
Statea  and  (}eorgla>  plaintiff  must  prove  tbat  anceator  or  peraon  under  whom 
he  dalma  waa  an  actual  settler  on  the  27th  of  October,  1796. 

Cited  in  GKiitard  v.  Stoddard,  16  How.  512,  14  L.  Ed.  1088,  where  qnea- 
tion  was  as  to  what  a  confirmee  moat  show  under  acts  for  settlement  of 
land  claims  in  Missouri. 

1  Pet  100-104,  7  L.  Ed.  69,  T7NITED  STATES  ▼.  SALINE  BANK. 

Party  la  not  bonnd  to  make  diacoTery  which  would  ezpoae  him  to  penal- 
ties; and  where  it  la  apparent  the  facts  required  to  be  discovered  would  expose 
parties  to  danger,  bill  for  discovery  will  be  dismissed. 

Approved  in  Ballmann  v.  Fagin,  200  U.  S.  195,  50  L.  Ed.  437,  26  Sup. 
Ct.  212,  possibility  that  book  which  grand  jury  seeks  in  investigating  lia- 
bility of  national  bank  employee  for  disappearance  of  cash  might  show  that 
owner  was  guilty  of  violating  State  ''bucket-shop"  laws,  justifies  refusal 
to  produce  book. 

Distinguished  in  Hale  v.  Henkel,  201  U.  S.  69,  50  L.  Ed.  668,  26  Sup. 
Ct.  370,  protection  against  unseasonable  searches  and  seizures  cannot  be 
invoked  to  justify  refusal  of  corporation  officer  to  produce  its  papers  in 
obedience  to  subpoena  duces  tecum,  issued  in  aid  of  grand  jury  investiga- 
tion of  violation  of  anti-trust  act  by  corporation. 

Miscelfaneous.  Cited  erroneously  in  Watts  v.  Camora,  10  Fed.  149^  as  to 
duty  of  Federal  courts  exercising  admiralty  jurisdiction.^ 

1  Pet.  105-109,  7  Ifc  Ed.  72,  BHEA  ▼.  BHENNEB. 

Where  husband  voluntarily  abandons  wife,  without  furnishing  her  means 
of  support,  and  she  trades  as  feme  sole,  she  is  liable  for  her  debts. 

Approved  in  Schwartz  v.  Reesch,  2  App.  D.  C.  446,  married  womaq 
deserted  by  husband  allowed  to  recover  claims  for  sale  of  business  to  de- 
fendant as  if  she  were  feme  sole;  Hannon  v.  Madden,  10  Bush  (Ky.),  667, 
following  rule;  Love  v.  Moynehan,  16  111.  280,  68  Am.  Dec.  309,  holding 
same  to  be  true  where  husband  compels  wife  to  live  separate;  Phelps  v. 
Walther,  78  Mo.  323,  47  Am.  Rep.  114,  holding  same  where  husband 
deserted  his  wife  and  took  up  his  abode  in  another  State ;  Buf ord  v.  Adair, 
43  W.  Va.  215,  27  S.  E.  262,  holding  that  wife  permanently  abandoned 
is  restored  to  all  powers  of  feme  sole  as  to  her  separate  estate;  Warr 
V.  Honeck,  8  Utah,  66,  29  Pac.  1118,  where  possession  by  wife  of  lands 
given  her  under  void  decree  of  divorce  was  held  adverse  as  to  husband; 
Buford  V.  Adair,  43  W.  Va.  215,  64  Am.  St.  Rep.  858,  sustaining  deserted 
wife's  deed,  executed  as  though  she  were  feme  sole. 

Rights  and  liabilities  of  abandoned  wife.    Note,  86  Am.  Rep.  765,  766. 
When  a  wife  is  regarded  as  a  feme  sole.    Note,  37  Am.  Dec.  711,  712. 
Effect  of  desertion  of  a  wife  on  her  property  rights^  and  her  power 
to  contract..  Note,  64  Am.  St.  Rep.  864,  865,  869. 
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In  ICaryland,  feme  covert,  abandoned  by  her  husband,  may  not  remarry 
mttU  husband  absent  seven  years  and  not  heard  of  daring  that  time. 

Approved  in  Williams  v.  Reid,  8  Mackey  (D.  C),  53,  separation  of  two 
years  and  one  month  not  sufficient  lapse  of  time  to  allow  wife  to  be  sued 
as  feme  sole  on  promissory  note;  Hiram*  v.  Pierce,  45  Me.  372,  71  Am. 
Dec.  558,  holding  if  husband  had  deserted  his  wife  and  not  been  heard 
of  for  seven  years,  a  second  marriage  was  valid. 

By  Maryland  law,  deed  by  woman  abandoned  by  husband,  Joined  in  by 
man  with  whom  she  lived  and  whom  she  married  after  husband  had  been  ab- 
sent seven  years,  is  void. 

Cited  in  Thomdell  v.  Morrison,  25  Pa.  St.  330,  and  Beckman  v.  Stanley, 
8  Nev.  262,  holding  wife's  deed  or  mortgage  without  husband's  joining  is 
void,  although  he  has  abandoned  her;  Cook  v.  Walling,  117  Ind.  13,  10  Am. 
Si  Rep.  20,  2  L.  B.  A.  770,  19  N.  E.  534,  where  woman's  husband  was 
absent  and  she  mortgaged  her  separate  estate,  and  upon  husband's  return 
mortgage  was  set  aside;  Danner  v.  Berthold,  11  Mo.  App.  355,*holding 
under  similar  circumstances  that  husband  and  wife  could  not  sue  purchaser 
without  tendering  price;  Albany  F.  I.  Co.  v.  Bay,  4  N.  Y.  32,  holding  that 
in  New  York  married  woman  may  convey  without  her  husband  joining; 
Chase's  Case,  1  Bland  Ch.  230,  17  Am.  Dec.  296,  where  question  was  as 
to  effect  of  the  acknowledgment  of  wife  to  a  lease  on  her  dower  rights. 

Distinguished  in  Hitz  v.  Jenks,  123  U.  S.  305,  31  L.  Ed.  159,  8  Sup.  Ct. 
147,  holding  an  acknowledgment  of  a  married  woman  cannot  be  controlled 
by  parol;  Wright  v.  Hays,  10  Tex.  135,  60  Am.  Dec.  204,  holding  that  com- 
pliance with  statutory  formalities  is  unnecessary  when  wife  has  been 
abandoned  by  husband. 

1  Pet  110-135,  7  !■.  Ed.  73,  GOVEBKOB  OF  OEOBQIA  v.  IICADBAZO. 

The  Circuit  Court  cannot  exercise  original  Jurisdiction  in  admiralty. 
Cited  in  Braithwaite  v.  Jordan,  5  N.  D.  219,  31  L.  R.  A.  248,  65  N.  W. 
708,  holding  action  on  appeal  bond  in  admiralty  would  lie  in  a  State 
District  Court. 

Prior  to  adoption  of  eleventh  amendment  judicial  power  of  United  States 
extended  to  case  in  which  State  was  party  defendant. 

Cited  in  United  States  v.  Lee,  106  U.  S.  212,  217,  27  L.  Ed.  179,  181. 
1  Sup.  Ct.  254,  258,  and  dissenting  opinion,  p.  245,  27  L.  Ed.  190,  1  Sup.  Ct. 
281,  holding  that  public  officers  may  be  sued  by  parties  claiming  property, 
though  title  of  United  States  is  determined. 

Where  Jurisdiction  depends  on  party,  it  is  party  named  on  record;  and 
where  chief  maglBtrate  of  State  is  sued  by  his  style  of  office,  and  claim  made 
upon  him  is  in  his  official  character,  State  considered  as  party  on  record. 

Approved  in  Murray  v.  Wilson  Distilling  Co.,  164  Fed.  18,  92  C.  C.  A.  1, 
holding  suit  against  South  Carolina  ''State  Dispensary  Commission"  was 
not  suit  against  State;  Morenci  Copper  Co.  v.  Freer,  127  Fed.  203,  holding 
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snit  by  West  Virginia  corporation  against  State  attorney  general,  to  restrain 
him  from  instituting  suit  in  name  of  State  to  forfeit  corporation's  charter, 
being  snit  against  State,  is  not  within  Federal  jurisdiction;  State  v.  Wood- 
ruff,* 83  Miss.  117,  36  South.  81,  in  action  against  auditor  and  treasurer 
as  successors  of  levee  conmiissioners,  State  properly  made  party;  State  v. 
Huston,  21  Okl.  785,  97  Pac.  983,  Governor  may  by  writ  of  prohibition 
prevent  suit  brought  by  attorney  general  without  his  consent  to  have  char- 
ter of  corporation  canceled ;  dissenting  opinion  in  Henry  v.  State,  88  Miss. 
846,  39  South.  890,  majority  holding  that  Governor  of  State  cannot  sue 
to  have  contract  for  convict  labor  canceled;  dissenting  «{union  in 'Henry 
V.  State,  87  Miss.  96,  97,  39  South.  884,  885,  majority  holding  under  Const., 
art.  V,  defining  executive  powers,  power  of  GJovernor  to  sue  at  common 
law  was  superseded;  Kentucky  v.  Dennison,  24  How.  97,  16  L.  Ed.  726, 
holding  suit  by  or  against  Governor  as  such  is  suit  by  or  against  State ; 
In  re  Ayers,  123  U.  S.  488,  31  L.  Ed.  224,  8  Sup.  Ct.  174,  holding  action 
against  officers  and  agents  of  State  as  such  was  suit  against  State;  State 
ex  rel.  v.  Dqyle,  40  Wis.  205,  209,  210,  211,  212,  214,  215,  holding  that  in 
suit  against  State  officer  who  has  no  personal  interest,  to  affect  right  of 
State,  State  is  real  defendant;  Comer  v.  Bankhead,  70  Ala.  496,  holding 
suit  to  enforce  a  contract  for  hire  of  convicts  against  State  warden  was 
against  State;  Ferguson  v.  Ross,  38  Fed.  163,  8  L.  B.  A.  824,  action  by 
shore  inspector  for  penalty  was  in  effect  action  by  State;  State  ex  rel.  v. 
Cramford,  28  Fla.  509,  14  L.  R.  A.  263,  10  South.  128,  Governor  proceed- 
ing to  compel  the  Secretary  of  State  to  seal  and  countersign  a  commission 
is  acting  for  the  State;  McCauley  v.  Kellogg,  2  Woods,  22,  Fed.  Cas.  8688, 
holding  action  against  executive  officers  to  compel  levy  of  tax  to  pay 
bonds  is  suit  against  State;  State  ex  rel.  v.  Burke,  33  La^  Ann.  505,  507, 
holding  injunction  and  mandamus  to  prevent  treasurer  and  auditor  from 
diverting  the  funds  and  to  compel  payment  of  coupons  was  virtually 
proceeding  against  State;  dissenting  opinion  in  Chaffraix  v.  Board  of 
Liquidation,  11  Fed.  648,  649)650,  holding  Circuit  Court  could  prevent 
diverting  fund  to  pay  bonds  until  rights  of  parties  and  of  .State  could  be 
determined;  Western  Union  T.  Co.  v.  Henderson,  68  Fed.  590,  holding 
suit  to  restrain  auditor  from  acting  under  statute  claimed  to  be  void  was 
not  against  State;  Tuchman  v.  Welsh,  42  Fed.  550,  folding  suit  to  restrain 
county  attorney  from  proceeding  in  contempt  against  one  violating  liquor 
law,  was  not  suit  against  State;  Ward  v.  Hubbard,  62  Tex.  563,  holding 
that  suit  on  official  bond  could  be  maintained  in  name  of  Grovernor  for, 
use  of  State;  dissenting  opinion  in  McNutt  v.  Bland,  2  How.  23,  24,  25,  27, 

II  L.  Ed.  165,  166,  where  Governor  sued  sheriff  on  his  bond  for  use  of 
citizens  of  another  State;  Gill  v.  Stebbins,  2  Paine,  419,  Fed.  Ca§.  5431, 
holding  that  where  jurisdiction  of  court  depends  upon  party  it  is  party 
named  in  record;  Sharp's  R.  M.  Co.  v.  Rowan,  34  Conn.  333,  91  Am.  Dec. 
730,  holding  this  to  be  so,  although  respondent  is  mere  nominal  party; 
dissenting  opinion  in  Florida  v.  Georgia,  17  How.  500,  15  L.  Ed.  197,  hold- 
ing that  United  States  by  appearing  in  suit  between  States  respecting 
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boundary  does  not  become  party  and  no  judgment  can  be  entered  for  or 
against  it;  Houston  ete.  R.  R.  Co.  v.  Kuechler,  36  Tex.  412,  holding  man- 
•damos  would  lie  against  commissioner  of  general  land  office  to  enforce 
issuance  of  land  certificates. 

Distinguished  in  Ex  parte  Toung,  209  U.  S.  150,  14  Ann.  Oas.  764,  13 
L.  R.  A.  (N.  S.>  932,  52  L.  Ed.  725,  28  Sup.  Ct.  441,  action  to  enjoin  attor- 
ney general  from  enforcing,  confiscatory  rates  is  not  suit  against  State 
forbidden  by  eleventh  amendment. 

When  action  vagainst  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  S.)  194. 

Where  alaves  seized  as  being  illegally  Imported  are  delivered  to  Governor, 
-who  seUs  part  of  them,  libel  against  pezson  of  Ctovemor  for  slaves  in  his  poa- 
-session  as  Ctovemor  and  for  proceeds  In  treasnry  of  those  which  have  been  sold 
will  not  Ue. 

Cited  in  State  ex  rel,  v.  Bank  of  South  Carolina,  1  S.  C.  73,  to  point 
that  Governor  cannot  in  his  official  character  be  reached  by  process. 

1  Pet.  136-137,  7  L.  Ed.  86,  MANDEVUiLE  V.  HOUBT. 

Not  cited. 

1  Pet.  138-150,  7  L.  Ed.  85,  GBEENIiEAF  ▼.  QUEEN. 

Where  trust  deed  provides  for  sale  at  public  auction,  the  trustee  may  not 
sell  otherwise,  even  though  believing  It  for  the  best. 

Cited  in  Foster  v.  Ooree,  5  Ala.  428,  to  point  that  trustee  selling  must 
act  in  strict  conformity  with  power  conferred;  Chambers  v.  Mauldin, 
4  Ala.  483,  to  point  that  directions  of  deed  as  to  manner  of  sale  must  be 
pursued;  Everett  v.  Buchanan,  2  Dak.  Ter.  267,  8  N.  W.  35,  to  point  that 
when  public  sale  is  required  by  instrument  trustee  cannot  make  private 
sale;  Sears  v.  Livermore,^  17  Iowa,  300,  85  Am.  Dec.  566,  holding  that 
where  deed  directed  that  notice  should  be  posted  on  certain  door,  a  post- 
ing near,  but  not  on  door  is  not  sufficient ;  Beebe  v.  De  Baun,  8  Ark.  567, 
holding  maker  of  trust  deed  cannot  object  that  slaves  were  not  present  at 
sale  where  they  were  absent,  because  of  his  act. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Rep.  281. 

Where  lots  wrongfully  contracted  to  be  sold  at  private  sale  by  trustee^ 
were  afterward  sold  at  auction  in  accordance  with  trust,  first  purchaser  cannot 
claim  his  contract  Is  void  because  lots  we^e  sold  to  him  for  less  sum  than  that 
which  they  were  strack  off  to  purchasers  at  auction. 

Cited  in  Buell  v.  Buckingham,  16  Iowa,  293,  85  Am.  Dec  623,  holding 
that  no  one,  but  one  who  had  interest  in  property  before  sale  can  object; 
•Shorter  v.  Frazer,  64  Ala.  80,  to  point  that  if  unauthorized  sale  is  ratified 
by  beneficiary  neither  trustee  nor  the  purchaser  can  repudiate  it;  Mobile 
Land  Imp.  Co.  v.  Gass,  l42  Ala.  528,  39  South.  232,  arguendo. 
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Acts  of  trustee  in  wrongfully  selling  property  at  private  sale  instead  of 
public  are  confirmed  where  cestuis  que  trust  unite  to  carry  out  and  enforce  the 
sale. 

Cited  in  Foster  v.  Goree,  5  Ala.  429,  holding  that  irregular  sale  by 
trustee  may  be  waived  by  maker  and  beneficiary  and  ho  one  else  can 
'  complain;  Lucas  v.  Bank  of  Darien,  2  Stew.  301,  to  point  that  an  imperfect 
right  or  title  or  an  invalid  proceeding  may  be  ratified  by  acquiescence; 
Cockrill  V.  Whitworth  (Tenn.  Ch.  App.),  52  S.  W.  529,  530,  holding  where 
property  subject  to  deed  of  trust  was  sold  under  deed  and  thereafter 
parties  entered  into  contract  giving  complainant  opportunity  to  purchase 
property  within  certain  time,  the  sale  by  trustee  was  absolute^  and  not  a 
mortgage. 

Where  trustee  dies  after  suit  filed  and  new  trustee  appointed,  original  suit 
must  be  prosecuted  against  latter  by  supplemental  biU  in  nature  of  revivor. 

Cited  in  Tappan  v.  Smith,  5  Biss.  75,  Fed.  Cas.  13,748,  holding  that 
where  complainant  has  assigned,  his  assignee  cannot  be  substituted,  but 
must  file  an  original  bill  in  nature  of  supplemental  bill;  Hazelton  etc.  Co. 
V.  Citizens'  St.  Ry.  Co.,  72  Fed.  329,  holding  that  one  purchasing,  pending 
suit  in  equity,  mefy  by  obtaining  leave  file  original  bill  in  nature  of  supple- 
mental bill;  Birmingham  v.  Lesan,  77  Me.  498,  to  point  that  generally, 
matters  occurring  after  filing  of  original  bill  may  be  introduced  into  record 
by  supplemental  bill. 

Right  of  grantee  in  possession  to  question  right  of  griintor  to  collect 
purchase  money.    Note,  21  L.  R.  A.  (N.  S.)  387. 

On  bill  against  trustee,  decree  which  after  directing  trustee  to  perform 
number  of  acts  proceeds  to  dismiss  bill,  with  costs,  is  erroneous. 

Approved  in  Oorey  v.  Wadsworth,  118  Ala.  508,  25  South.  510,  holding 
transfer  of  property  of  insolvent  corporation  to  one  of  its  officers  in  pay- 
ment of  bona  fide  debt  is  valid,  although  such  officer  so  preferred  par- 
ticipated in  meeting  at  which  transfer  was  made. 

Bill  may  be  dismissed  where  plaintiff,  when  called  upon  to  make  proper 
parties,  fails  or  refuses  to  do  so;  but  not  without  plea  pointing  out  persons 
who  ought  to  be  made  parties. 

Cited  in  Sheffield  etc.  Co.  v.  Newman,  77  Fed.  791,  41  U.  S.  App.  766, 
to  point  that  if  defect  of  parties  appears  on  face  of  bill  objection  must 
set  up  defect  by  plea  or  answer;  Hutchinson  v.  Reed,  1  Hoff.  Ch.  320, 
holding  that  if  answer  raises  objection  of  want  of  proper  parties,  it  is 
within  discretion  to  dismiss  or  to  allow  an  amendment;  Van  Epps  v.  Van 
Deusen,  4  Paige  Ch.  75,  25  Am.  Dec.  522,  holding  that  if  on  objection  for 
want  of  proper  parties  fhe  complainant  neglects  to  amende  court  may  oa 
hearing  permit  cause  to  stand  over  or  dismiss* 
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Wliere  tnutee  dies  after  suit  against  him  by  pordiaser  under  contract  to 
Mnvey*  decree  against  snbstitated  trustee  wUcli  falls  to  require  heirs  at  law 
of  first  trustee  to  release  title,  is  erroneous. 

Cited  in  Bryan  v.  Stevens,  4  Fed.  Cas.  511,  to  point  that  whenever 
legal  estate  is  vested  in  parties,  they  may  sustain  or  defend  actions  with- 
out having  persons  interested  in  trust  brought  in;  Abbott,  Petitioner,  55 
Me.  593,  holding  that  on  death  of  a  trustee  legal  estate  passes  to  his 
heirs  and  will  not  pass  to  new  trustee  until  conveyance ;  Learned  v.  Tretch, 
6  Colo.  442,  to  point  that  on  death  of  grantee  of  absolute  conveyance  on 
trust,  widow  of  the  trustee  as  sole  heir  and  devisee  takes  estate. 

Miscellaneous.  Miscited  in  Dudley's  Case,  7  Fed.  Cas.  1154,  in  consider- 
ing effect  of  judgment  as  lien. 

1  Pet.  151-164,  7  L.  Ed.  90,  BUCK  v.  CHESAPEAKE  INS.  CO. 

Courts  are  not  bound  to  modify  or  fashion  the  instructions  moved  for  by 
counsel  so  as  to  bring  them  within  the  rules  of  law. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  159  Ky.  695,  167 
S.  W.  936,  in  brakeman's  action  for  injuries  received  in  boarding  train 
at  high  speed,  instruction  that  brakeman  assumed  all  risks  properly  re- 
fused where  risk  was  extraordinary;  Maryland  etc.  Co.  v.  Bathurst,  5 
Gill  &  J.  225, .holding  court  may,  in  its  discretion,  content  itself  with 
simple  refusal  of  and  prayer  not  sanctioned;  Haffin  v.  Mason,  15  Wall. 
674,  21  L.  Ed.  197,  holding  one  cannot  assign  as  error  refusal  of  instruction 
to  which  he  has  not  right  to  full  extent  as  stated. 

A  policy,  "for  whom  it  may  concern,"  will,  in  ordinary  cases,  cover  bel- 
ligerent property. 

Approved  in  Munich  Assur.  Co.  v.  Dodwell,  128  Fed.  414,  holding  marine 
policy  issued  to  charterer  of  steamer,  insuring  cargo  against  general  aver- 
age charges,  as  well  in  his  or  their  own  name,  as  for  and  in  name  of  all 
and  every  person  to  whom  subject  matter  of  policy  may  appertain,  covers 
entire  cargo,  whether  owned  by  charterer  or  others. 

Insurance,  "for  whom  it  may  concern."    Note,  16  Am.  Dec.  323. 

Wliat  knowledge  imputed  to  marine  underwriters. 

Approved  in  Maritime  Ins.  Co.  v.  M.  S.  Dollar  S.  S.  Co.,  177  Fed.  129, 
132,  100  C.  C.  A.  547,  under  marine  policy  insuring  vessel'  against  war 
risks  on  voyage  from  San  Francisco  to  Vladivostok,  where  consent  given 
to  carry  false  clearance  papers  and  run  blockade,  insurer  is  liable  for 
vessel  seized  and  condemned  by  Japanese  for  carr3dng  false  papers;  Grant 
V.  Lexington  Ins.  Co.,  5  Ind.  28,  61  Am.  Dec.  79,  holding  that  insurers  are 
bound  to  know  usages  of  trade  to  which  policy  belongs;  Clark  v.  Manu- 
facturers' Ins.  Co.,  8  How.  249,  12  L.  Ed.  1067,  to  point  that  it  must  be 
presumed  that  the  insurer  knows  what  is  material  in  the  course  of  any 
particular  trade;  Maryland  etc.  Co.  v.  Bathurst,  5  Gill  &  J.  226,  holding 
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that  knowledge  of  facts  of  universal  notoriety  in  the  commercial  world 
relating  to  course  of  trade  upon  voyage  is  imputable  to  underwriters. 

Where  neutral,  professing  himself  owner  of  cargo,  consisting  of  produce  of 
hostile  island,  applies  for  policy  'for  whom  it  may  concern/*  and  issues,  with- 
out inquiries  as  to  cargo  and  Increased  premium  received,  it  is  no  defense  that 
part  of  cargo  is  owned  by  subject  of  belligerent. 

Cited  in  Hooper  v.  Robinson,  98  U.  S.  539,  25  L.  Ed.  22T,  holding,  that 
in  policy  "for  whom  it  may  concern,"  there  is  no  concealment  where  the 
underwriters  had  clear  right  to  know  for  whom  they  insured;  Henshaw 
V.  Mutual  S.  I.  Co.,  2  Blatchf.  103,  Fed.  Cas.  6387,  holding  that  time  policy, 
for  succession  of  voyages  on  account  of  whom  it  may  concern  and  payable 
to  H.,  is  valid  and  enforceable  by  H.;  The  Sydney,  27  Fed.  125,  to  point 
that  phrase  ordinarily  applies  'only  to  those  who  are  contemplated  at 
time  of  insurance  and  who  then  had  an  insurable  interest.^ 

Liability   of  marine  insurer   for  losses   arising   out   of  war.     Note, 

5  B.  B.  G.  6. 
Necessity   of   communicating   to  insured   all   matters   affecting   risk. 

Note,  13  E.  B.  0.  630. 

Insurable  interest  of  consignee  or  factor.    Note,  13  E.  B.  G.  263. 

The  word  ''interest,"  as  used  in  application  to  the  right  to  lurare,  does  not 
necessarily  imply  property  in  subject  of  insurance. 

Approved  in  Williams  Mfg.  Co.  v.  Ins.  Co.  of  North  America,  85  Vt. 
284,  81  Atl.  917,  mortgagee  of  real  estate  has  an  insurable  interest,  and 
a  declaration  alleging  promise  by  insurance  company  to  mortgagor  and 
mortgagee  shows  sufficient  consideration  to  entitle  them  to  sue  jointly; 
Hooper  v.  Robinson,  98  U.  S.  538,  25  L.  Ed.  221,  to  point  that  right  of 
property  in  thing  is  not  indispensable  to  an  insurable  interest;  Haneox 
V.  Fishing  Ins.  Co.,  3  Sumn.  140,  Fed.  Cas.  6013,  holding  that  lien  or  an 
interest  in  nature  of  lien  is  an  insurable  interest;  Rohrbach  v.  Germania 
F.  I.  Co.,  62  N.  Y.  55,  20  Am.  Bep.  456,  holding  that  husband  to  whom 
wife  was  indebted  had  an  insurable  interest  in  her  buildings;  Goodall  v. 
New  England  F.  I.  Co.,  25  N.  H.  186,  Sturm  v.  Atlantic  M.  I.  Co.,  63 
N.  Y.  80,  and  Page  v.  Western  etc.  Ins.  Co.,  19  La.  52,  all  holding  that 
trustee  or  agent  of  property  had  an  insurable  interest;  Murdock  v.  Franklin 
Ins.  Co.,  33  W.  Va.  411,  7  L.  B.  A.  574,  10  S.  E.  778,  one  chartering  barge 
and  in  possession*  of  it,  has  an  insurable  interest ;  Warren  v.  Davenport 
F.  I.  Co.,  31  Iowa,  468,  7  Am.  Rep.  163,  holding  that  owner  of  stock  in  a 
corporation  has  an  insurable  interest  in  its  property;  Durand  v.  Thouron, 
1  Port.  247,  holding  that  one  in  possession  of  goods  for  another  may  insure 
for  his  benefit  without  authority,  and  latter  may  adopt  policy. 

Meaning  of  term  ''interest"  as  used  with  resx)ect  to  transfer  of  prop- 
erty right.    Note,  Ann.  Oas.  1912B,  524. 

Miscellaneous.  Miscited  in  Insurance  Co.  v.  Baring,  20  Wall.  163,  22 
L.  Ed.  262. 
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1  Pot.  16&.160,  7  L.  E4.  96,  WEIGHT  ▼.  LESSEE  OF  HOLUNGSWOETH^ 
Matten  of  diBcretlon  are  not  reviewablo  on  appeal. 
Approved  in  Liebing  v.  Matthews,  216  Fed.  12,  132  C.  C.  A.  245,  in 
suit  to  redeem  from  conveyances  alleged  to  be  mortgages,  where  four 
opportunities  to  redeem  had  been  given,  appellate  court  refuses  to  review 
denial  of  petition  for  rehearing;  Hartley  v.  Lapidus  etc.  Co.,  216  Fed.  96, 
1^  C.  C.  A.  336,  under  Iowa  statute  that  all  pleadings  must  be  filed 
by  time  case  comes  to  trial,  refusal  of  Federal  District  Court  to  file  replica- 
tion after  trial  is  within  discretion  of  court  and  not  reviewable;  Pacific 
Mutual  Life  Ins.  Co.  v.  Tompkins,  101  Fed,  541,  amendment  to  declara- 
tion changing  allegation  of  citizenship  of  plaintiff  to  conform  to  writ 
is  in  discretion  of  court;  Cross  v.  Phillips,  14  App.  D.  C.  237,  in  inter- 
ference case  granting  of  leave  to  amend  prel\{ainary  statement  is  within 
discretion  of  commissioner  of  patents  and  not  reviewable  except  in  case 
of  abuse;  Morris  v.  Wheat,  11  App.  D.  C.  213,  under  Federal  statutes, 
striking  out  name  of  one  of  plaintiffs  in  ejectment  is  amendment  and 
within  discretion  of  trial  court  not  reviewable  on  d^peal;  Bradshaw  v. 
Stott,  7  App.  D.  C.  280,  refusal  of  continuance  within  discretion  of  trial 
court  and  not  reviewable,  on  appeal  where  no  abuse  of  discretion  result- 
ing in  material  injury  is  shown;  German  Evangelical  Society  v.  Prospect 
Hill  Cemetery,  2  App.  D.  C.  315,  refusal  of  motion  to  amend  cross-bill 
after  case  set  for  hearing  to  show  that  plaintiff  corporation  entitled  to 
name  ''Prospect  Hill  Cemetery"  was  within  discretion  of  court  and  not 
reviewable  on  appeal;  Bohrer  v.  Otterback,  2  App.  D.  C.  80,  no  appeal 
lies  from  order  of  trial  court  refusing  solicitor's  petition  for  referring 
counsel  fees  to  auditor,  as  counsel  fees  are  part  of  costs  and  not  subject 
to  appeal;  dissenting  opinion  in  Defiance  Fruit  Co.  v.  Fox,  76  N.  J.  L. 
496,  70  Atl.  465,  majority  holding  that  order  consolidating  local  actions 
and  changing  venue  of  one  action  is  not  within  discretion^  of  court  and  is 
reviewable  on  appeal;  Cassett  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  43, 
arguendo;  Holmes  v.  Jennison,  14  Pet.  626,  10  L.  Ed.  626,  holding  that 
no  writ  of  error  lies  in  any  case  upon  proceeding  depending  on  discretion ; 
McCourry  v.  Doremus,  10  N.  J.  L.  249,  holding  refusal  to  continue  cause 
after  it  was  at  issue  not  assignable  error;  Crawford  v.  New  Jersey  R.  R. 
Co.,  28  N.  J.  L.  482,  holding  that  granting  motion  to  amend  in  matter  of 
substance  is   discretionary;   Gubbins   v.   Laughtenschlager,   75   Fed.   619^ 
where  court  after  a  decision  filed  refused  to  permit  an  amendment ;  Bruch 
V.  Carter,  32  N.  J.  L.  558,  where  defendant  applied  on  the  trial  to  amend 
by  adding  to  general  issue  pleas  of  justification;  Skagit  etc.  Co.  v.  Cole, 
2  Wash.  65,  25  Pac.  1079,  where  court  refused  to  permit  defendaflit  to 
amend  after  plaintiff  had  rested,  by  setting  up  another  defense  which 
would  have  necessitated  continuance;  Chapman  v.  Barney,  129  U.  S.  681, 
32  L.  Ed.  801,  9  Sup.  Ct.  427,  holding  an  amendment  substituting  a  new 
sole  plaintiff  for  the  original  sole  plaintiff  was  discretionary;  Evans  v. 
Adams,  15  N.  J.  L.  377,  holding  error  in  setting  aside  a  judgment  was 
not  matter  of  discretion;  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E. 
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340,  holding  rule  that  matters  of  discretion  cannot  be*  reviewed  must  be 
confined  to  such  cases  as  are  purely  matters  of  discretion  or  such  as  in 
their  nature  can  do  no  injury. 

Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  holding  that, 
where  verdict  has  been  set  aside  at  instance  of  plaintiff,  it  is  erroneous 
to  render  judgment  for  defendant,  although  the  plaintiff  be  not  paidycosts 
as  directed. 

In  ejectment,  where  plaintiff  is  allowed  to  amend  by  adding  new  count, 
judgment  In  his  favor  Is  not  erroneous,  because  plea  was  not  filed  to 
new  count. 

Approved  in  Morris  v.  Wheat,  11  App.  D.  C.  214,  amendment  striking 
out  name  of  one  of  plaintiffs  in  ejectment,  not  changing  cause  of  action 
nor  depriving  defendant  dt  defense,  was  not  beginning  of  new  action; 
Campbell  v.  Beyers,  2^  Mo.  430,  145  S.  W.  809,  in  action  to  cancel  fraud- 
ulent trust  deed,  defendant's  answer  to  first  petition  is  responsive  to 
second  amended  pet}|;ion. 

Where  plaintiff  allowed  to  amend  by  pleading  new  count,  defendant  may 
withdraw  former  plea  and  plead  anew,  but  be  may  waive  right. 

Cited  in  Townsend  v.  Jemison,  7  How.  718,  12  L.  Ed.  886,  holding  that 
a  defendant  going  to  trial  while  a  demurrer  is  undisposed  of  cannot  have 
judgment  set  aside;  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  79,  5  U.  S. 
App.  423,  holding  that  on  amendment  discontinuing  as  to  party,  it  was 
error  to  refuse  to  allow  defendant  to  plead  anew  or  demur  in  respect  to 
his  nonjoinder. 

1  Pet.  170-192,  7  L.  Ed.  96,  McLANAHAN  ▼.  UNIVEBSAL  INS.  CO. 

Court  may  sum  up  facts  to  jury,  and  submit  them  with  inferences  of  law 
deducible  therefrom  to  their  free  judgment;  but  law  should  be  carefully  sepa- 
rated from  facts. 

Approved  in  Foster  v.  United  States,  188  Fed.  307,  110  C  C.  A.  283, 
new  trial  granted  where  judge's  expression  of  opinion  that  person  charged 
with  illicit  distilling  was  guilty  caused  jury  to  bring  verdict  of  guilty 
after  failing  to  agree;  Nyback  v.  Champagne  Lumber  Co.,  109  Fed.  737, 
holding  error  to  charge  jury  that  they  would  not  be  justified  in  finding 
facts  as  alleged  by  plaintiff  because  the  facts  were  all  on  one  side;  Maxey 
V.  United  States,  30  App.  D.  C.  79,  no  error  in  instruction  that,  in  con- 
sidering credibility  of  witness,  technically  accomplice  of  defendant,  jury 
mighJ^  consider  comparative  moral  guilt  of  these  two,  where  judge  also 
instructed  jury  facts  were  for  them  to  find;  United  States  v.  Schneider, 
21  D,  C.  428,  no  error  in  instructions  intimating  that  defense's  theory 
of  self-defense  not  sustained  by  evidence,  where  facts  were  fully  and 
plainly  submitted  to  jury;  Cobb  v.  Dunlevie,  63  W.  Va.  408,  60  S.  E.  388, 
in  action  for  brokerage  commissions,  instruction,  assuming  that  local 
custom  established  price  for  such  services  when  such  custom  rot  proven. 
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was  erroneous;  dissenting  opinion  m  May  v.  United  States,  157  Fed.  14, 
86  C.  C.  A.  575,  majority  holding  instructions  given  on  trial  of  bank 
president  charged  with  having  made  false  entry  in  report  to  controller 
with  intent  to  defraud  were  not  erroneous ;  dissenting  opinion  in  Greene  v. 
United  States,  154  Fed.  417,  86  fc.  C.  A.  251,  majority  holding  that  excep- 
tions to  instructions  to  jury  must  be  made  while  jury  before  court  in  order 
to  bring  instructions  before  appellate  court  for  review;  Starr  v.  United 
States,  15a U.  S.  625,  88  L.  Ed.  845, 14  Stip.  Ct.  923,  following  rule;  Hayes 
T.  United  States,  32  Fed.  663,  to  point  that  it  is  settled  rule  of  Supreme 
Court  that  comments  upon  matters  of  fact  in  charge  furnish  no  ground 
of  error;  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  37,  reversing  case  where 
trial  judge  had,  in  his  instructions,  withdrawn  question  of  fact  from  jury ; 
Insurance  Co.  v.  Rodel,  95  U.  S.  238,  24  L.  Ed.  434,  holding  court  should 
not  instruct  the  jury  to  find  for  defendant  if  there  was  any  evidence  in 
favor  of  the  plaintiff;  dissenting  opinion  in  Sparf  v.  United  States,  156 
U.  S.  179,  39  L.  Ed.  388,  15  Sup.  Ct.  322,  holding  that  if  there  was  no 
evidence  upon  which  a  defendant  could  be  found  guilty  of  less,  it  was 
no  error  to  instruct  they  could  not  find  for  less  offense ;  Holder  v.  State, 
5  Qa.  446,  holding  instruction  that  jury  must  find  defendant  guilty  of 
murder,  of  voluntary  manslaughter,  or  not  guilty,  was  error;  Anderson  v. 
State,  2  Ga.  381,  382,  where  the  court  reviewed  instruction  that  jury, 
under  facts,  should  allow  interest  to  the  plaintiff;  Mitchell  v.  Harmony, 
13  How.  131,  14  L.  Ed.  82,  holding  that  it  was  not  error  for  Circuit  Court 
to  express  its  opinion  on  facts  if  that  was  practice  of  the  State  courts; 
State  V.  Heaton,  23  W.  Va.  789,  holding  instruction  that  possession  of 
stolen  goods  is  presumption  of  guilt  was  unwarranted;  State  v.  Hodge, 
50  N.  H.  520,  where  court  discussed  whether  it  was  the  duty  of  court  or  the 
jury  to  decide  upon  effect  of  possession  of  stolen  articles. 

Proper  subject  of  instructions,  and  when  judges  may  comment  upon 
evidence.    Note,  72  Am.  Dec.  541. 

Kew  trial  refused  if,  upon  whole  case,  justice  has  been  done,  although 
there  have  been  mistakes;  but  on  writ  of  error,  with  bill  of  exceptions,  direc- 
tions  of  court  stand  or  fall  upon  their  own  intrinsic  soundness  in  law. 

Approved  in  United  States  v.  Wood,  1  McAr.  (D.  C.)  244,  motion  for 
new  trial  in  criminal  case  within  discretion  of  trial  court,  and  is  not 
subject  to  review  on  error  or  appeal. 

Cited  in  Stanley  v.  Brunswick  Hotel  Corp.,  13  Me.  59,  29  Am.  Dec.  488, 
and  United  States  v.  Martin,  1  Hask.  (Fox's  Dec.)  172,  Fed.  Cas.  15,729, 
both  holding  new  trial  will  not  be  granted  where  substantial  justice  has 
been  done,  although  some  errors  occurred  at  trial;  Hamblett,  v.  Hamblett, 
6  N.  H.  342,  holding  that  if  incompetent  evidence  is  admitted  and  jury 
are  directed  to  disregard  it,  admission  is  not  ground  for  new  trial;  United 
States  V.  Jones,  32  Fed.  570,  holding  that  where  court  errs  in  admitting 
incompetent  testimony^  verdict  will  not  be  disturbed  if  it  was  immaterial 
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or  could  not  have  affected  result ;  Fearing  v.  De  Wolf,  3  Wood,  ft  M.  189, 
Fed.  Gas.  4711,  holding  verdict  will  not  be  set  aside  as  against  weight  of 
evidence,  if  same  existed  on  both  sides;  Colbum  v.  Groton,  66  N.  H.  154, 
22  L.  B.  A.  765,  28  Atl.  96,  verdict  will  not  be  set  aside  as  against  evi- 
dence unless  the  court  is  satisfied  that  substantial  justice  has  not  been 
done-;  Fuller  v.  Fletcher,  44  Fed.  38,  holding  objection  to  instruction  dcair 
ing  with  subordinate  points  and  not  affecting  real  merits  is  no  ground 
for  new  trial;  Allen  v.  Blunt,  2  Wood.  &  M.  154,  Fed.  Cas.  217,  holding 
new  trial  will  not  be  granted  where  objection  was  only  technical ;  Norman 
v.  Manciette,  1  Sawy.  488,  Fed.  Cas.  10,300,  to  point  that  new  trial  will 
not  be  granted  merely  to  enable  plaintiff  to  recover  nominal  damages ;  Rowe 
v.  Matthews,  18  Fed.  134,  holding  that  it  is  only  when  case  has  been  sub- 
mitted on  wrong  theory  or  justice  has  not  been  done,  or  where  new  trial 
will  produce  different  result,  that  verdict  will  be  disturbed;  Pomeroy  v. 
Bank  of  Indiana,  1  Wall.  598,  17  L.  Ed.  640;  State  v.  Verrill,  54  Me.  581; 
United  States  v,  Moore,  11  Fed.  249,  and  Coleman  v.  Bell,  3  N.  M.  497, 
4  N.  M.  28  (47),  12  Pac.  658,  all  holding  that  motion  for  new  trial  is 
addressed  to  discretion  of  the  court;  Kearney  v.  Snodgrass,  12  Or.  313, 
7  Pac.  311,  holding  that  no  exception  can  be  taken  to  order  on  motion 
for  new  trial  nor  can  such  order  be  considered  on  appeal ;  Kline  v.  Wynne, 
10  Ohio  St.  230,  holding  that  court  was  not  authorized  to  grant  new  trial 
for  error  of  law  unless  decision  was  excepted  to. 

Every  ship  must,  at  commencement  of  voyage  Insured,  possess  all  qualities 
of  seawortblness  and  be  navigated  by  competent  master  and  crew. 

Cited  in  Lapene  v.  Sun  M.  I.  Co.,  8  La.  Ann.  3,  58  Am.  Dec.  670,  holding 
warranty  of  seaworthiness  during  whole  voyage  is  same  whether  insurance 
is  on  ship  or  goods ;  The  Bark  Gentleman,  01c.  115,  Fed.  Cas.  5324,  holding 
it  breach  of  warranty  of  seaworthiness  for  vessel  to  leave  port  with  crew 
inadequate;  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  232,  where  court  dis- 
cussed the  degree  of  seaworthiness  requisite;  Cobb  v.  N.  E.  M.  M.  I.  Co., 
6  Gray,  200,  to  point  that  requisites  for  seaworthiness  depend  upon  nature 
of  risk  or  service;  Higgie  v.  National  Lloyds,  11  Biss.  401,  s.  c,  14  Fed. 
148.  where  court  reviewed  facts  from  which  unseaworthiness  would  be 
presumed;  Mead  v.  Northwestern  Ins.  Co.,  7  N.  Y.  536,  to  point  that  con- 
tract is  at  end  moment  warranty  is  broken  and  cannot  be  revived. 

Warranty  of  seaworthiness  in  marine  insurance.    Note,  68  Am.  Dec. 
672,  673. 

Questions  as  to  competent  crew,  wben  crew  and  master  should  be  on  board, 
and  as  to  pilot  ground,  are  matters  of  fact  for  nautical  testimony  and  not  for 
court. 

Cited  in  Schultz  v.  Pac.  Ins.  Co.,  14  Fla.  118,  holding  questions  of  sea- 
worthiness and  care  in  navigation  are  questions  of  fact  dependent  upon 
nautical  skilL 
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If  party  lUkTiag  secret  Inf  omatloiL  of  loss,  procures  Insurance  without  dls- 
doeing  it»  it  is  ftand,  wUcb  avoids  policy. 

Cited  in  Graham  v.  Gen.  M.  I.  Co.,  6  La.  Ann.  436,  where  party  effecting 
insurance  npon  vessel  had  heard  rumor  that  she  was  lost;  Equitable  L.  A. 
Co.  V.  McElroy,  83  Fed.  637,  49  U.  S.  App.  548,  560,  holding  intentional 
omission  to  disclose  every  fact  material  to  risk  coming  to  his  knowledge 
at  any  time  before  contract  is  closed,  is  fraud  vitiating  contract. 

Where  party  ordering  insurance  receives  intelligence  material  to  risk  or 
knowledge  of  loss,  he  ought  to  communicate  it  to  agent  to  countermand  order. 
Cited  in  Snow  v.  Mercantile/  Ins.  Co.,  61  N.  Y.  164,  holding  one  receiv- 
ing notice  of  loss  before  his  order  is  executed  must  transmit  the  intelligence 
or  countermand  the  insurance  by  earliest  route ;  Clark  v.  Manufacturers '  Ins. 
Co.,  2  Wood.  &  M.  489,  493,  Fed.  Cas.  2829,  holding  that  where  policy  is 
renewed,  if  material  change  happens  in  mode  of  using  property,  notice 
mnst  be  given. 

What  constitiites  dne  and  reasonable  diligence  is  principally  matter  of 
fact  for  the  consideration  of  a  Jury. 

Cited  in  Snow  v.  Mercantile  Ins.  Co.,  61  N.  Y,  165,  to  point  that  whether 
particular  mode  of  couununication  is  usual  one  is  matter  of  fact;  Provident 
Savings  Life  Assur.  Soc.  v.  Hadley,  102  Fed.  863,  holding  upon  question 
whether  representation  in  application  for  life  insurance  as  to  use  of 
spirituous  liquors  to  excess,  court's  instruction  that  one,  two,  or  three 
eases  of  overindulgence  is  not  sufficient  to  avoid  policy  was  explanatory 
of  measure  of  proof. 

Concealment,  to  be  fatal  to  the  insurance,  must  be  of  facts  material  to  the 
risk. 

Cited  in  Cikrk  v.  Manufacturers'  Ins.  Co.,  8  How.  248,  12  L.  Ed.  1066,  to 
point  that  an  insured  must  suppress  nothing  material  to  risk  and  that  false 
representation  avoids  policy. 

Applicant's  duty  to  notify  of  facts  developing  before  delivery  of 

policy.    Note,  8  L.  B.  A.  (N.  S.)  983. 
Necessity   of   communicating   to   insured   all    matters   affecting   risk. 

Note,  IS  E.  E.  G.  500,  531. 
Avoidance  of  insurance  contract  for  failure  of  insured  to  disclose  all 

material  facts.    Note,  6  E.  E.  G.  833.  « 

Materiality  of  concealment  la  a  question  of  fact  for  the  jury. 
Approved  in  Kerr  v.  Union  Marine  Ins.  Co.,  130  ^ed.  417,  64  C.  C.  A. 
617,  where  misrepresentation  as  to  time  of  sailing  of  vessel  on  which  in- 
surance waa  requested  was  made  in  reply  to  specific  question  by  insurer, 
it  is  conclusively  presumed  to  have  been  material;  Roth  v.  City  Ins.  Co., 
6  McLean,  337,  Fed.  Caa.  12,084 ;  Hardman  v.  Fireman 's  Ins.  Co.,  20  Fed. 
695,  and  State  Ins.  Co.  v.  Du  Bois^  7  Colo.  App.  224,  44  Pac.  769,  all  hold- 
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ing  that  it  is  for  jury  to  say  whether  concealments  or  misstatements  were 
material;  Pennsylvania  Mut.  L.  I.  Co.  v.  Mechanics'  etc.  Sav.  etc.  Co., 
72  Fed.  426,  38  L.  B.  A.  61,  37  U.  S.  App.  692,  whether  temporary  ailments 
are  diseases  so  that  concealment  is  material  is  question  of  fact. 

Question  of  materiality  of  time  of  sailing  of  ship  to  risk  is  a  anestion  for 
Jury  under  the  direction  of  court. 

Cited  in  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  302,  7  Am.  Rep.  525, 
Leitch  V.  Atlantic  Mut.  Ins.  Co.,  66  N.  Y.  108,  Cornish  v.  Farm  Bld^. 
F.  I.  Co.,  74  N.  Y.  298,  and  Traders'  Ins.  Co.  v.  Catlin,  163  111.  268,  35 
L.  B.  A.  598,  45  N.  E.  259,  all  holding  testimony  of  experts  admissible 
upon  question  of  materiality  of  circumstances  affecting  the  risk. 

Construction  of  policy  insuring  ship  for  voyage  **at  and  from"  spe- 
cified foreign  port.    Note,  13  E.  R.  G.  619. 

1  Pet.  193-221,  7  L.  Ed.  108,  COMEGYB  v.  VASSE. 

Decisions  of  commissioners  appointed  under  treaty  ceding  Florida  are 
final. 

Cited  in  J(Jnited  States  v.  Flint,  4  Sawy.  71,  Fed.  Cas.  15,121,  holdine 
the  decisions  of  the  tribunal  to  settle  land  claims  in  California  were  con- 
clusive; Frevall  v.  Bache,  14  Pet.  97,  10  L.  Ed.  870,  holding  decisions  of 
the  commissioners  under  the  treaty  of  indemnity  with  France  were  con- 
clusive upon  rights;  University  v.  Cambreling,  6  Yerg.  86,  87,  88,  89,  90, 
91,  927nolding  adjudication  of  board  of  commissioners  to  examine  soldiers  * 
claims  was  conclusive;  United  States  v.  Scott,  25  Fed.  472,  holding  on 
indictment  for  withholding  pension  money,  question  whether  any  one  is 
pensioner  cannot  be  retried;  dissenting  opinion  in  Kinkcad  v.  United 
States,  150  U.  S.  508,  37  L.  Ed.  1161,  14  Sup.  Ct.  181,  o^  proposition 
that  findings  of  Alaska  commissionci*s  were  final  as  to  the  status  of  prop- 
erty; Tucker  v.  Harris,  13  Ga.  10,  and  Campbell  v.  Ayers,  18  Iowa,  255, 
^applying  principle  to  judgments  of  courts. 

Distinguished  in  Kinkead  v.  United  States,  150  U.  S.  495,  37  L.  Ed. 
1157,  14  Sup.  Ct.  176,  holding  that  the  commissioners  for  the  transfer  of 
Alaska  could  not  vary  language  of  the  treaty  or  determine  questions  o£ 
title. 

Conclusiveness  of  actions  of  land  officers.    Note,  20  Am.  Dec.  273,  274« 

Award  to  claimant  by  commissioners  under  Florida  treaty  is  no  bar  to  an 
action  by  one  entitled  to  the  money  against  such  claimant. 

Approved  in  McManus  v.  Standish,  1  Mackey  (D.  C),  149,  court  has 
jurisdiction  to  determine  conflicting  claims  to  fund  paid  into  treasury  (^ 
United  States  as  award  under  treaty  with  Mexico  where  all  parties  inter- 
ested are  before  it;  Varet  v.  New  York  Ins.  Co.,  7  Paige,  561,  562,  663, 
566,  holding  award  by  commissioners  for  property  seized  under  Berlin 
and  Milan  decrees  was  not  conclusive  between  parties;  Succession  of  de 
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Circe,  41  La.  Ann.  509,  6  South.  812,  Lee  v.  Thorndike,  2  Met.  316,  New 
York  Ins.  Co.  v.  Roulet,  24  Wend.  609,  510,  511,  Ridgway  v.  Hays,  5  Cr. 
C.  C.  32,  Fed.  Cas,  11,817,  and  Dutilh  v.  Conrsault,  5  Cr.  C.  C.  358,  360,  Fed. 
Cas.  4206,  all  holding  that  award  by  the  commissioners  under  French  con- 
vention of  July  4,  1831,  did  not  deprive  claimant  from  resorting  to  courts ; 
Radcliff  V.  Coster,  1  Hoff.  Ch.  100,  holding  this  to  be  so,  although  both  par- 
ties appeared  before  them  and  litigated  their  claims;  Mercantile  M.  I.  Co. 
V.  Corcoran,  1  Gray,  80,  and  Judson  v.  Corcoran,  17  How.  614,  15  L.  Ed. 
282,  both  holding  an  award  of  a  claim  against  Mexico  by  the  commissioners 
was  not  conclusive  upon  claimants;  Pinson  v.  Ivey,  1  Yerg.  306,  363,  hold- 
ing adjudication  of  military  warrants  was  not  conclusive  upon  persons 
elaiming  the  land;  Heard  v.  Sturgis,  146  Mass.  647,  16  N.  E.  440,  Manning 
V.  Spragne,  148  Mass.  21,  12  Am.  St.  Eep.  511,  1  L.  B.  A.  517,  1$  N*.  E.  674 , 
Taft  V.  Marsily,  120  N.  Y.  477,  24  N.  E.  926,  and  Brooks  4.  Ahrens,  68 
Md.  221,  12  Atl.  21,  all  holding  judgment  of  commissioners  of  Alabama 
Ql&ims  did  not  prevent  claimants  of  money  from  resorting  to  the  courts; 
Knox  V.  Pulliam,  14  La.  Ann.  134;  Brundy  v.  Mayfield,  15  Mont.  210,  38 
Pac.  1070,  Kahn  v.  Old  Tel.  M.  Co.,  2  Utah,/208,  and  Phillips  v.  George, 
17  Kan.  422,  all  holding  courts  will  inquire  into,  control  or  reject  patents 
for  land;  Walsh  v.  Lalande,  25  La.  Ann.  189,  holding  that  the  courts  will 
decide  rights  of  parties  under  law  without  reference  to  action  of  officers 
of  the  land  office;  Garland  v.  Wynn,  20  How.  8,  15  L.  Ed.  802,  holding 
that   jurisdiction  of  courts  is  not  ousted  by  reg^ilations  of  commissioner 
^*  general  land  office ;  dissenting  opinion  in  Chapman  v.  Quinn,  56  Cal.  287, 
.o^^Jing  a  commissioner  of  general  land  office  may  make  rules  not  incon- 
^s^ent  with  law  which,  where  reasonable,  would  not  be  interfered  with; 
^^dsey  v.  Hawes,  2  Black,  559,  17  L.  Ed.  267,  holding  the  Supreme  Court 
«       inquire  into  facts  of  disputed  entry  and  set  aside  or  correct  decision 
^^^ster,  receiver  or  commissioner;  Marks  v.  Martin,  27  La.  Ann.  528, 
Wl^  Copley  V.  Dinkgrave,  25  La.  Ann.  580,  both  holding  Ijhat  if  United 
CA^tes  at  time  of  adjudication  by  land  officers  had  not  title,  question  is 
for  courts;  Maury  v.  Lewis,  10  Yerg.  117,  holding  issuance  of  a  certificate 
land  warrant  by  commissioners  to  decide  validity  of  claims  was  not  con- 
clusive; Gill  v.  Oliver,  11  How.  651,  13  L.  Ed.  808,  to  point  that  commis- 
sioners merely  decide  the  validity  of  the  claim,  and  disputes  between 
claimants  are  to  be  settled  by  the  courts;  Turner  v.  Sawyer,  150  U.  S.  587, 
37  L.  Ed.  1191,  14  Sup.  Ct.  195,  holding  that  where  several  parties  set 
up  conflicting  claims  with  which  a  special  tribunal  may  deal,  they  may  be 
litigated  in  courts;  Fidelity  T.  Co.  v.  GUI  Car  Co.,  26  Fed.  749,  holding 
generally  jurisdiction  of  special  tribunals  is  strictly  confined  and  never 
excludes  courts;  Foot  v.  Knowles,  4  Met.  391,  applying  principle  in  case 
of  pension;  Grant  v.  Ramsey,  7  Ohio  St.  164,  to  point  that  judgment  of 
a  court  of  concurrent  jurisdiction  directly  upon  point  is  conclusive. 

Distinguished  in  Phelps  v.  McDonald,  2  McAr.  (D.  C.)  396,  money  paid 
to  British  government  upon  awards  by  conuniauoner  nnder  treaty  of  1871 
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is  not  within  jurisdiction  of  this  court  and  claimant  cannot  be  compelled 
to  transfer  fund  to  assignee  in  bankruptcy. 

Personal  torts  wUch  die  with  party  are  Incapable  of  assignment;  but 
vested  rights,  possibilities  coupled  with  interest,  and  claims  growing  out  of 
and  adhering  to  property  pass  by  assignment. 

Approved  in  In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  555,  trustee 
in  bankruptcy  under  direction  of  court  had  right  to  sell  assets  of  bank- 
rupt corporation;  In  re  Burnstine,  131  Fed.  831,  where  bankrupt  prior  to 
adjudication  transferred  to  wife  claim  against  railroad  for  killing  of  son, 
in  consideration  of  payment  of  funeral  expenses,  it  was  valid  to  extent 
it  was  accepted  as  security  for  amount  paid,  and  husband's  bankruptcy 
trustee  J  was  entitled  to  assignment  of  claim  only  on  payment  of  amount 
expended  by  wife;  Campbell  v.  Dexter,  17  App,  D.  C.  460,  claim  against 
government  of  Hayti  for  assault  and  battery  by  adherents  of  insurrection 
not  assignable;  Hutchinson  v.  Brown,  8  App.  D.  C.  163,  judgment  in  action 
for  damages  entered  on  same  day  as  verdict  held  valid  in  action  to  deter- 
mine priority  between  attaching  creditor  and  assignee;  United  Zinc  Cos. 
v.  Harwood,  216  Mass.  479,  Ann.  Gas.  1915B,  948,  103  N.  E.  1040,  right 
'of  corporation  to  maintain  suit  against  directors  for  ft'audulent  sale  of 
mining  property  to  it  for  stock  was  not  assignable ;  Woodford  v.  McDaniels, 
73  W.  Va.  739,  52  L.  R.  A.  (N.  S.)  1215,  81  S.  E.  545,  cause  of  action 
for  malicious  prosecution  does  not  survive  against  personal  representative 
where  no  property  acquired  by  wrongdoer  or  value  of  estate  not  enhanced ; 
Edwards  v.  Varick,  5  Denio,  685,  holding  mere  naked  possibility  did  not 
pass  by  assignment;  Bodenhamer  v.  Welch,  89  N.  C.  81,  to  point  that 
executory  devises,  contingent  remainders,  and  other  possibilities  coupled 
with  an  interest  may  be  assigned;  Knevals  v.  Blauvelt,  82  Me.  462,  19 
Atl.  819,  holding  contingent  debt  founded  on  an  existing  contract  assign- 
able ;  Taylor  v.  Galland,  3  G.  Greene,  26,  to  point  that  where  subject  matter 
consists  of  property  susceptible  of  actual  possession  and  value,  it  is  assign- 
able ;  Munsell  v.  Lewis,  4  Hill,  640,  holding  that  future  voluntary  donation 
or  bounty  from  government  cannot  be  assigned;  Taft  v.  Marsily,  120 
N.  Y.  478,  479,  24  N.  E.  927,  to  point  that  right  in  sura  awarded  by  the 
government  may  be  assigned  before  steps  have  been  taken  by  govern- 
ment; Williamson  v.  Colcord,  1  Hask.  622,  Fed.  Cas.  17,752,  holding  that 
claim  for  vessel  destroyed  by  Confederate  cruiser  is  susceptible  of  transfer ; 
Lee  v.  Hill,  87  Va.  503,  24  Am.  St.  Rep.  671,  12  S.  E.  1054,  holding  action 
for  breach  of  contract  of  employment  for  personal  services  survives;  Traer 
V.  Clews,  115  U.  S.  540,  29  L.  Ed.  471,  6  Sup.  Ct.  160,  holding  that  where 
corporation  is  in  liquidation,  transfer  by  stockholder  of  claims  on  account 
of  his  stock  is  not  void;  Grant  v.  Ludlow,  8  Ohio  .St.  37,  holding  that 
chose  transmissible  to  an  executor  is  assignable,  but  that  personal  torts 
which  die  with  owner  are  not;  People  ex  rel.  v.  Tioga  C.  P.,  19  Wend. 
76,  77,  holding  chose  in  action  for  tort  merely  personal  is  not  assignable 
so  as  to  protect  assignee  from  fraudulent  discharge  of  damages;  Ware  v. 
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Browu,  2  Bond,  270,  Fed.  Cas.  17,170,  holding  right  of  action  for  tort  was 
not  assignable  by  operation  of  law  or  otherwise;  Davis  v.  St.  Louis  etc. 
Ry.  Co.,  25  Fed.  790,  holding  that  under  Kansas  statute  action  for  tort 
to  estate  is  assignable ;  Miller  v.  Newell,  20  S.  C.  140,  47  Am.  Bep.  839, 
holding  action  for  slander  not  assignable ;  Zabriskie  v.  Smith,  13  N.  T.  335, 
64  Am.  Dec.  556,  and  Tufts  v.  Matthews,  10  Fed.  610,  both  holding  right 
of  action  for  damages  for  deceit  not  assignable ;  Hunt  v.  Conrad,  47  Minn. 
558, 14  L.  B.  A.  514,  50  N.  W.  615,  right  of  action  for  false  imprisonment 
not  assignable ;  Francis  v.  Burnett,  84  Ky.  34,  holding  that  cause  of  action 
for  malicious  prosecution  of  an  attachment  did  not  pass  to  an  assignee; 
Patterson  v.  Crawford,  12  Ind.  245,  to  point  that  mere  personal  torts  such 
as  slander,  assault  and  battery,  and  like,  are  not  assignable;  Final  v. 
Backus,  18  Mich.  231,  holding  that  claim  for  conversion  of  logs  obtained 
by  trespass  is  assignable;  Webber  v.  Quaw,  46  Wis.  119,  49  N".  W.  830, 
holding  cause  of  action  for  entering  upon  land  and  cutting  and  carrying 
away  timber  was  assignable ;  Whitaker  v.  Gavitt,  18  Conn.  527,  holding  ac- 
tion for  maliciously  mutilating  model  was  assignable;  Stewart  v.  Balder- 
ston,  10  Kan.  142,  143,  holding  that  claim  for  money  tortiously  obtained 
may  be  assigned ;  Central  R.  R.  etc.  Co.  v.  Brunswick  etc.  Co.,  87  Ga.  388, 
13  S.  E.  521,  to  point  that  cause  of  action  for  negligence  was  not  assign- 
able; G.  H.  &  S.  A.  R.  R.  Co.  V.  Freeman,  57  Tex.  157,  158,  holding  right 
of  action  for  cattle  run  over  by  cars  was  assignable ;  Gibson  v.  Gibson,  43 
Wis.  32,  28  Am.  Bep.  531,  to  point  that  ex  delicto  actions  for  personal 
injuries  are  assignable;  Norfolk  etc.  Co.  v.  Read,  87  Va.  189,  190,  12  S.  E. 
396,  holding  right  of  action  against  common  carrier  for  injury  to  goods  is 
assignable;  Cardington  v.  Fredericks,  46  Ohio  St.  448,  21  N.  E.  768,  hold- 
ing action  for  falling  down  embankment  was  action  for  a  nuisance  in 
Ohio,  and  abated  at  death;  Noble  v.  Hunter,  2  Kan.  App.  543,  43  Pac.  996, 
holding  claim  for  money  found  due  by  a  verdict  in  action  for  conversion  is 
assignable;  Lawrence  v.  Martin,  22  Cal.  177,  holding  that  cause  of  action 
and  verdict  in  malicious  prosecution  is  not  assignable ;  Darcy  v.  Spivey,  57 
Miss.  529,  in  illustration  of  when  right  to  recover  for  torts  passes  to  the 

assignee. 

Distinguished  in  Johnson  v.  Shields,  32  Me.  428,  discussing  efiEect  of  an 
assignment  of  widow's  right  of  dower. 

Assignment  of  judgments.    Note,  54  Am.  Dec.  367. 

Assignability  of  right  of  action  for  personal  injuries  resulting  from 

negligence.    Note,  6  Ann.  Gas.  444. 
Assignability  of  cause  of  action  for  personal  tort.    Note,  14  L.  B.  A. 

512. 
Assignability  of  cause  of  action  for  personal  injury.    Note,  44  L.  B.  A. 

180,  187. 

No  fomua  act  of  a1>and6iunent  is  necessary  wliere  it  la  accepted  by  the 

Jxunrer. 
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'  Cited  in  Raddiff  v.  Coster,  1  Hoff.  Ch.  108,  to  point  that  no  assignment 
is  necessary  to  pass  title  if  abandonment  has  been  accepted;  Northwestern 
Tp.  Co.  V.  Thames  etc.  Co.,  59  Mich.  229,  26  N.  W.  342,  to  point  that  act 
of  abandonment  when  accepted  has  all  the  effects  of  most  full  and  accurate 
assignment;  Insurance  Co.  v.  Johnson,  70  Fed.  796,  37  U.  S.  App.  413,  to 
point  that  all  that  is  necessary  is  that  intention  shall  be  clear  enough  to 
advise  underwriter  that  vessel  is  turned  over;  Copeland  v.  Phoenix  Ii^i. 
Co.,  Woolw.  286,  Fed.  Cas.  3210,  holding  that  while  no  particular  form  of 
words  or  writing  was  necessary,  it  should  be  explicit,  however  made. 

By  abandonment  Insured  renounces  to  underwriter  all  bis  xlght,  title  and 
claims  to  what  may  be  saved,  and  leaves  him  to  make  most  of  it  for  own. 
benefit. 

Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed.  652, 
121  C.  C.  A.  58,  insurer  of  vessel  sunk  in  collision  and  paying  for  loss  is 
entitled  to  subrogation  to  rights  of  owner  in  damages  recovered  from  other 
vessel  even  where  policy  contains  no  provision  for  subrogation;  The  Liy- 
ingstone,  122  Fed.  283,  holding  value  of  ship  fixed  in  policy  is  conclusive 
on  parties,  and  on  total  loss  where  vessel  is  abandoned  insurers  cannot  im- 
peach valuation  stated  in  policy;  Mason  v.  Marine  Ins.  Co.,  110  Fed.  456, 
holding  effect  of  abandonment  to  insurers  of  vessel  sunk  in  collision  vests 
insurer  with  title  to  vessel  and  whatever  may  be  recovered  as  compensation 
for  loss ;  The  Livingstone,  104  Fed.  925,  holding  insurer  of  portion  of  cargo 
of  vessel  sunk  in  collision  who  has  paid  loss  is  subrogated  to  rights  of 
insured;  Fidelity  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.,  165  N.  C.  140, 
80  S.  E.  1071,  insurer  paying  fire  loss  eaused  by  negligence  of  railroad 
cannot  maintain  action  against  railroad  to  reimburse  itself  where  railroad 
has  paid  damages  to  owner  of  property;  Atlantic  Ins.  Co.  v.  Storrow,  1 
Edw.  Ch.  626,  holding  underwriters  are* entitled  to  all  remedies  of  the 
assured  against  master,  and  the  assured  could  not  defeat  such  remedies; 
The  Potomac,  105  U.  S.  634,  26  L.  Ed.  1195,  to  point  that  by  payment,  an 
insurer  acquires  a  corresponding  right  in  any  damages  to  be  recovered 
against  a  third  person;  Phenix  Ins.  Co.  v.  Erie  T.  Co.,  117  U.  S.  321,  29 
L.  Ed.  878,  6  Sup.  Ct.  754,  holding  that  the  right  of  subrogation  is  only 
that  right  which  assured  had;  The  Manistee,  5  Biss.  385,  Fed.  Cas.  9027, 
holding  in  case  of  loss  by  collision  the  insurer  may ^  sue  where  notice  and 
proof  of  loss  and  demand  of  payment  have  been  made,  although  without 
actual  payment;  Fox  v.  The  Lucy  A.  Blossom,  9  Fed.  Cas.  640,  holding 
that  where  vessel  had  been  sunk  through  collision,  and  pending  action 
the  assured  abandons,  the  action  proceeds  for  the  benefit  of  the  insurer; 
Clark  V.  Wilcox,  103  Mass.  222,  4  Am.  Rep.  634,  holding  abandonment  did 
not  defeat  an  action  for  tort  already  committed. 

Bight  to  compensation  by  United  States  under  treaty  ceding  Florida  is  as- 
signable, and  pastes  to  an  underwriter  on  an  abandonment  to  him  by  the  owner 
of  the  vessels  insured,  for  which  compensation  was  allowed. 
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Approved  in  Buchanan  v.  Patterson,  190  U.  S.  362,  47  L.  Ed.  1097,  23 
Sup.  Ct.  767,  lioldin*:^  when  Congress  made  appropriation  under  act  of 
March  3,  1899  (30  Stats,  at  Large,  1161,  c.  426),  to  pay  certain  French 
spoUation  claims  to  an  administratrix  representing  a  designated  firm,  it 
did  not  determine  who  should  share  in  the  distribution;  Reddiff  v.  Coster, 
1  Hoff.  Ch.  109,  holding  that  right  to  indemnity  under  treaty  with  France 
passes  to  insurer  on  abandonment;  Rogers  v.  Hosack,  18  Wend.  331,  332, 
holding  abandonment  of  vessel  lost  by  capture  transfers  as  well  spes 
reeuperandi  as  interest  in  vessel,  although  the  loss  has  not  been  paid; 
Briggs  v.  Walker,  171  U.  S.  472,  43  L.  Ed.  245,  holding  executor  of  one  to 
whom  a  claim  from  the  government  was  due  might  collect  same,  and  that 
fund  was  liable  to  creditor's  claims. 

BiiEltt  to  indemnity  for  unjust  capture,  against  captocs  or  lOTereign,  passes 
by  cession  to  use  of  ultimate  sufferer. 

Cited  in  Hall  v.  Emerson,  11  La.  7,  holding  the  right  of  indemnity  ac- 
companies light  of  property,  and  that  claim  against  government  allowed 
after  death  is  assets  in  hands  of  executors ;  Bachman  v.  Lawson,  109  U.  S. 
662,  663,  27  L.  Ed.  1068,  3  Sup.  Ct.  481,  holding  an  agreement  in  1871  to 
collect  a  claim  for  capture  by  a  rebel  cruiser  for  commission,  applies  to 
award  under  act  of  1874. 

It  Is  not  test  of  right  that  it  may  be  enforced  In  court  of  Justice.  Debts 
due  from  soTereign  are  not  ordinarily  capable  of  being  so  enforced,  although 
they  are  rights. 

Approved  in  Williams'  v.  Fitiley,  99  Tex.  472,  90  S.  W.  1089,  vendor  of 
land  having  made  improvements  in  good  faith  is  equitably  entitled  to  com- 
pensation although  paramount  title  is  in  State  and  right  to  compensation 
may  be  unenforceable;  Stanley  v.  Schwalbey,  147  U.  S.  517,  37  L.  Ed.  268, 
13  Sup.  Ct.  422,  holding  that  United  States  becoming  party  would  set  up 
statute  of  limitations. 

Sights  accruing  to  underwriter  by  abandonment,  including  right  against 
United  States,  pass  upon  his  Insolvency  to  his  assignees  in  Insolvency. 

Approved  in  United  States  v.  Carlisle,  5  App.  D.  C.  147,  no  contractual 
or  vested  right  to  bounty  remained  after  act  granting  bounty  to  Ifcensed 
sugar  producers  repealed;  Phelps  v.  McDonald,  2  McAr.  (D.  C.)  385,  where 
assignee  in  bankruptcy  sells  assets  of  estate  including  claim  against 
United  States  considered  worthless  for  nominal  sum  and  there  is  no  fraud 
in  transaction,  title  vested  by  such  sale  is  valid;  May  v.  New  Orleans  etc. 
Ry.  Co., -44  La.  Ann.  454,  10  South.  772,  holding  an  assignment  divests  all 
title,  and  until  proper  showing  and  order  made  title  of  the  assignee  must 
be  respected;  Pindell  v.  Grooms,  18  B.  Mon.  505,  to  point  that  all  claims 
growing  out  of,  and  adhering  to  property,  actions  for  damages  ex  contractu 
and  interests  in  actions  pending,  may  be  assigned  for  creditors;  Belcher  v. 
Burnett,  126  Mass.  231,  holding  the  interest  of  child  undtr  a  devise  will 
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pass  by  assignment  in  bankruptcy;  Lewis  v.  Glenn,  84  Va.  965,  6  S.  E.  876, 
to  point  that  general  deed  of  assignment  by  corporation  embraced  uncalled 
subscriptions;  Kinzie  v.  Winston,  56  111.  64,  holding  that  right  of  owner 
to  fee  in  street  passed  to  assignee  in  insolvency;  In  re  Gallagher,  16 
Blatchf.  417,  Fed.  Cas.  5192,  holding  that  permit  to  occupy  stand  in  market 
in  New  York  city  passed  to  assignee;  In  re  McKenna,  9  Fed.  32,  where 
question  was  as  to  whether  estate  as  tenant  by  courtesy  passed;  Borden  v. 
Bradshaw,  68  Ala.  364,  holding  claim  for  damages  against  the  keeper  of 
ferry  and  sureties  passes ;  Whitaker  v.  Gavit,  18  Conn.  527,  holding  an  action 
for  willfully  mutilating  model  would  pass  if  included  in  schedule;  Tufts 
y.  Matthews,  10  Fed.  610,  holding  right  of  action  for  deceit  did  not  pass; 
United  States  v.  Hunter,  5  Mason,  64,  Fed.  Cas.  15,426,  holding  claim  for 
wrongs  done  under  Spanish  authority,  and  provided  for  in  treaty  of  Feb- 
ruary 22,  1819,  passed ;  Mayer  v.  White,  24  How.  322,  16  L.  Ed.  659,  hold- 
ing a  demand  against  Mexico,  after  it  had  assumed  debt,  passes  to  an 
assignee;  Griffin  v.  Macaulay,  7  Gratt.  512,  holding  that  compensation 
allowed  under  treaty  between  France  and  America  passed  to  a  trustee  for 
creditors;  Phelps  v.  McDonald,  99  U.  S.  303,  307,  25  L.  Ed.  474,  476,  and 
dissenting  opinion,  p.  308,  25  L.  Ed.  476,  holding  that  a  claim  of  a  British 
subject  against  the  United  States,  which  was  awarded,  passed;  Erwin  v. 
United  States,  97  U.  S.  396,  24  L.  Ed.  1067,  holding  claim  against  govern- 
ment for  cotton  captured  and  sold  passes;  Leonard  v.  Nye,  125  Mass.  457, 
458,  460,  461,  464,  466,  467,  dissenting  opinion  in  Heard  v.  Storgis, 
146  Mass.  553,  558,  16  N.  E.  443,  446,  Goreley  v.  Butler,  147  Mass.  10, 
16  N.  E.  736,  Williamson  v.  Colcord,  1  Hask.  (Fox's  Dec.)  622,  Fed.  Cas. 
17,752,  and  Williams  v.  Heard,  140  U.  S.  542,  543,  544,  545,  35  L.  Ed.  555, 
556,  11  Sup.  Ct.  888,  889,  all  holding  that  claim  decided  to  be  valid  by 
board  of  commissioners  of  Alabama  claims,  passes  to  aissignee  in  bank- 
ruptcy; Jones  V.  Dexter,  125  Mass.  471,  on  same  point;  Pierce  v.  Stid- 
worthy,  79  Me.  239,  240,  241,  9  Atl.  618,  619,  holding  ihat  such  claim  al- 
lowed and  paid  to  administrator  passes  under  residuary  clause;  Grant  v. 
Bodwell,  78  Me.  464,  7  Atl.  14,  holding  that  money  received  upon  such 
allowance  by  administrator  becomes  assets  to  be  distributed  as  part  of  the 
estate;  Taft  v.  Marsily,  120  N.  Y.  480,  24  N.  E.  928,  Kingsbury  v.  Mat- 
tocks, 81  Me.  315,  3  L.  R.  A.  462,  17  Atl.  127,  and  Brooks  v.  Ahrens,  68 
Md.  223,  224,  225,  12  Atl.  22,  23,  all  holding  that  allowance  of  war  pre- 
miums ^by  commissioners  of  Alabama  claims  did  not  pass  to  an  assignee ; 
Calder  v.  Henderson,  54  Fed.  804,  2  U.  S.  App.  627,  holding  that  claim 
^  bounty  earned  by  raising  sugar  passes;  Miluor  v.  Metz,  16  Pet.  227, 
10  L.  Ed.  946,  holding  that  allowance  for  extra  services,  under  act  of 
Congress,  passes;  Emerson  v.  Hall,  14  La.  6,  holding  that  claim  having  no 
foundation  in  law,  but  depending  entirely  on  the  generosity  of  the  gov- 
ernment, could  not  be  assigned,  and  is  pure  donation;  Sibbald's  Estate,  18 
Pa.  St.  254,  holding  that  claim  against  United  States  for  preventing  owner 
from  cutting  and  removing  timber  will  not  pass ;  Doll  v.  Cooper,  9  Lea,  582, 
holding  that  bankrupt's  right  of  action  for  wrongful  suing  out  of  an  at- 
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tachment  passes;  Kinzie  v.  Winston,  4  N.  B.  R.  84  (217),  14  Fed.  Cas.  652, 
holding  that  alluvion  was  property  and  passed  by  an  assignment. 

Distinguished  in  Gardner  v.  Clarke,  9  Mackey  (D.  C),  265,  under  Fed- 
eral statute  French  spoliation  awards  go  to  next  of  kin  of  original  claim- 
ant and  do  not  pass  by  voluntary  assignment  or  by  will;  Seely  v.  State, 

12  Ohio,  525,  holding  that  right  under  a  special  act  authorizing  one  to 
bring  a  suit  as  in  chancery  against  the  State  did  not  pass ;  Emerson  v.  Hall, 

13  Pet.  413,  10  L.  Ed.  225,  holding  claim  paid  to  heirs  under  an  act  of 
Congress  could  not  be  claimed  by  a  creditor  of  the  decedent;  Bla^e  v. 
Balch,  162  U.  S.  457,  458,  459,  40  L.  Ed.  1036,  16  Sup.  Ct.  856,  857,  to  point 
that  Congress  in  French  spoliation  claims  intended  next  of  kin  to  be 
beneficiaries  in  every  case. 

Right  of  action  for  tort  in  favor  of  bankrupt  as  passing  to  his  trustee 
in  bankruptcy.    Note,  12  Ann.  Gas.  941. 

Miscellaneous.  €ited  in  Smith  v.  Love,  49  Fla.  239,  38  South.  379,  where 
patent  obtained  by  fraudulent  imposition  on  land  officers,  equity  gives 
relief  to  party  entitled  to  patent;  Marks  v.  Nashville  etc.  Ins.  Co.,  6  La. 
Ann.  129,  and  Roberts  v.  Beatty,  2  Penr.  &  W.  65,  21  Am.  Dec.  414,  not 

in  point. 

1  Pet.  222-231,  7  K  Ed.  121,  KABTHAXJ8  ▼.  FEBBEB. 

To  impeacli  award  on  ground  that  only  part  of  points  submitted  were  de- 
cided, party  must  show  there  were  other  points  in  difference,  of  wbicl^  express 
notice  given  to  arbitrator,  and  tbat  he  neglected  to  determine  them. 

Cited  in  Ott  v.  Schroeppel,  5  N.  Y.  486,  and  Jones  v.  Welwood,  71  N.  Y. 
215,  to  point  that  an  award  will  not  be  set  aside  for  not  including  matters 
not  brought  to  attention  of  arbitrators ;  Brewer  v.  Bain,  60  Ala.  162,  Shir- 
ley V.  Shattuck,  4  Cush:  473,  and  Strong  v.  Strong,  9  Cush.  567,  all  holding 
that  when  a  submission  is  in  the  general  terms  and  there  is  award  of  money 
balance,  it  is  full  execution  of  the  submission;  Leavitt  v.  Comer,  &  Cush. 
132,  holding  that  if  arbitration  included  individual  and  firm  matters  an 
award  concerning  latter  only  is  valid  unless  it  appear  there  were  individual 
controversies;  Tomlinson  v.  Tomlinson,  3  towa,  579,  holding  the  burden 
is  on  one  seeking  to  set  aside  award,  because  matters  submitted  were  not 
acted  on  to  clearly  satisfy  court. 

Necessity  that  arbitrators  determine  all  matters  submitted  to  arbitra- 
tion.   Note,  Ann.  Gas.  1916A,  346,  352. 

A  partner  cannot  hy  his  sabmission  bind  his  partners  to  an  award,  but 
may  bind  his  own  interest. 

Approved  in  Harper  v.  Cunningham,  8  App.  D.  C.  438,  partner  has  no 
implied  power  to  bind  copartner  or  partnership  property  by  power  of  at- 
torney to  confess  judgment,  and  judgment  so  entered  is  invalid;  Hoffman 
V.  Westlecraft,  85  N.  J.  L.  485,  89  Atl.  1006,  partner,  by  executing  sub- 
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mission  to  arbitration,  cannot  bind  copartner  without  latter 'a  express 
authority;  Walker  v.  Bean,  34  Minn.  429,  26  N.  W.  233,  Buchoz  v.  Grand- 
jean,  1  Mich.  369,  Hall  v.  Lanning,  91  U.  S.  170,  23  L.  Ed.  275,  all  to  point 
that  before  dissolution  one  partner  cannot  confess  judgment  or  submit  to 
arbitration;  dissenting  opinion  in  Becker  v.  Boon,  61  N.  Y.  323,  holding 
submission  by  one  partner  may  be  ratified  by  his  copartners;  Haywood  v. 
Harmon,  17  111.  480,  to  point  that  separate  signatures  to  a  submission  does 
not  change  the  relation  of  copartners ;  Woody  v.  Piekard,  8  Blackf .  56, 
holding  that  if  one  holder  and  one  maker  of  joint  note  submit  its  validity 
as  to  such  maker,  the  award  that  it  is  not,  will  not  bar  joint  action  by  all 
against  all  makers. 

Who  may  submit  to  arbitration  when  acting  for  another.    Note,  30 
Am.  Dec.  630. 

Partner's  powers  after  dissolution.    Note,  6  Am.  Dec.  574. 

It  Is  settled  rule  In  construction  of  awards,  tbat  no  intendment  diall  be 
indulged  to  oYertum  award,  but  every  reasonable  intendment  allowed  to  up- 
hold it. 

Approved  in  Barnard  v.  Lancashire  Ins.  Co.,  101  Fed.  37,  holding  an 
award  of  arbitrators  appointed  in  accordance  with  agreement  in  policy 
of  insurance  to  appraise  loss,  is  supported  by  every  reasonable  intend- 
ment; Slocum  V.  Damon,  1  Pinn.  523,  where  court  said  submission  was  to 
receive  such  construction  as  to  give  it  full  effect  and  to  meet  intention; 
Byrd  v.  Odem,  9  Ala.  767,  on  the  point  that  courts  construe  awards  with 
gxeat  liberality  and  according  to  intention  as  indicated  by  entire  instru- 
ment; Tyler  v.  Dyer,  13  Me.  49,  where  court  said  it  was  bound  to  g^ve  fair 
and  liberal  construction  to  awards  as  far  as  it  could;  Russell  v.  Smith, 
97  Ind.  466,  to  point  that  technical  objections  are  to  be  disregarded  and 
every  intendment  is  to  be  made;  Sanborn  v.  Murphy,  50  N.  H.  71,  where 
motion  was  made  to  set  aside  an  award  because  arbitrators  mistook  the 
law;  Qlood  V.  Shine,  2  Fla.  133,  where  objections  did  not  appear  on  face 
of  award,  and  there  was  no  proof  in  record  to  sustain  them;  Merritt  v. 
Merritt,  11  111.  567,  where  award  seemed  to  pursue  submission  and  to  be 
full  and  complete  adjustments  Reynolds  v.  Reynolds,  15  Ala.  403,  holding 
that  every  reasonable  presumption  should  be  made  in  favor  of  awards, 
and  if  award  can  be  brought  within  submission  it  will  be  sustained;  Root 
V.  Renwick,  15  111.  463,  holding  it  will  not  be  presumed  arbitrators  acted 
fraudulently  because  they  rejected  evidence;  Haywood  v.  Harmon,  17  HI. 
481,  where  the  court  said  it  would  presume  arbitrators  had  satisfactory 
proof;  Ott  v.  Schroeppel,  5  N.  Y.  489,  holding  that  court  would  not  pre- 
sume that  matters  were  in  dispute  which  were  not  passed  on;  Hayes  v. 
Forskell,  31  Me.  116,  to  point  that  presumption  is  there  were  no  claims 
not  decided;  Tallman  v.  Tallman,  5  Cush.  333,  to  point  that  even  though 
arbitrators  award  oh  one  matter  only  when  all  matters  are  submitted,  court 
will  not  presume  that  anything  further  was  in  difference. 

Causes  for  which  award  may  be  impeached.    Note,  14  Am.'  Dec*  764. 
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Matnality  la  not  eBsential  to  tlM  Talidlty  of  an  award. 
Cited  in  Fluharty  v.  Beatty,  22  W.  Va.  706,  and  Blood  v.  Shine,  2  Fla. 
134,  both  holding  an  award  of  payment  of  specific  sum  was  sufficient  with- 
out directing  release  from  party  to  whom  it  is  to  be  paid. 

Essentials  of  awards.    Note,  6  Am.  Rep.  498. 

1  Pet.  232-237,  7  K  Ed.  126,  HOBSBXTBG  v.  BAKEB. 

A  court  of  cliancery  Is  not  the  proper  tribunal  for  enforcing  forfeitures. 

Approved  in  Jensen  v.  Deep  Creek  Farm  etc.  Co.,  27  Utah,  77,  74  Pao. 
430,  following  rule;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  818,  enforcing 
forfeiture  of  oil  lease  for  breach  of  condition  to  continue  work  of  develop- 
ment with  reasonable  diligence;  Duff  v.  Gilliland,  136  Fed.  685,  refusing 
to  cancel  contract  assigning  title  to  patefited  machine  for  certain  royalties 
received  from  licenses,  where  assignee  built  machines  at  profit  and  granted 
licenses  to  those  for  whom  it  built;  Alger  y.  Anderson,  92  Fed.  709,  holding 
pnrchaser  of  land  in  covenant  of  warranty  in  possession  cannot,  before 
eviction  in  absence  of  insolvency  or  fraud  of  vendor,  obtain  a  rescission 
in  equity  and  resist  payment  because  of  defect  of  title  of  vendor;  Spies 
V.  Arvondale  etc.  B.  Co.,  60  W.  Va.  393,  55  S.  E.  466,  grant  of  land  to 
railroad  company  nx)on  condition  that  railroad  be  constructed  upon  land 
vests  title,  and  equity  will  not  enforce  forfeiture  for  breach  of  condition 
subsequent;  Wlieeling  etc.  R.  R.  Co.  v.  Town  of  Triadelphia,  58  W.  Va. 
520,  52  S.  E.  512,  enjoining  forfeiture  of  street  railway  privilege  in  street ; 
Craig  V.  Hukill,  37  W.  Va.  523, 1^  S.  E.  364,  holding  equity  will  not  enforce 
forfeiture  for  breach  of  subsequent  condition;  Watrous  v.  Allen,  57  Mich. 
367,  58  Am.  Rep.  366,  24  N.  W.  106,  holding  equity  will  not  enforce  for- 
feiture for  breach  of  condition  not  to  sell  liquors;  Clarke  v.-Drake,  3  Pinn. 
233,  where  ejectment  by  vendee  was  not  enjoined  because  bill  to  restrain 
involved  forfeiture  by  vendee;  Bucklen  v.  Hasterlick,  155  111.  429,  40  N.  E. 
563,  holding  rule  that  equity  will  not  enforce  forfeiture  will  not  prevent 
awarding  of  earnest  money  to  vendor  on  breach  of  contract ;  Conn.  M.  L.  I. 
Co.  V.  Home  Ins.  Co.,  17  Blatchf.  146,  Fed.  Cas.  3107,  holding  that  this 
nile  is  not  applicable  to  cancellation  of  policy  of  insurance;  Smith  v.  Allen, 
1  N.  J.  Eq.  51,  21  Am.  Dec.  37,  holding  rule  does  not  apply  to  suit  to 
reform  bond;  Pierpont  v.  Fowle,  2  Wood.  &  M.  29,  Fed.  Cas.  11,152,  to 
point  that  chancery  will  not  relieve  where  plaintiff  has  same  relief  at  law. 

Distinguished  in  Sawyer  v.  Cook,  188  Mass.  167,  74  N.  E.  357,  where 
three  persons  bought  land  to  sell  in  subdivisions,  and  legal  title  was  put 
in  two  of  them,  all  three  to  use  best  endeavors  to  sell,  and  one  who  held 
no  legal  title  and  who  furnished  no  money  ceased  to  participate  and  as- 
signed interest,  he  could  not  require  accounting  of  profits  after  thirty 
years. 

Relief  in  equity  against  forfeitures.    Note,  68  Am.  Dec.  86. 
Covenants  restricting  the  use  of  land.    Note,  21  Am.  St.  Bep.  485. 
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After  answer  and  diecovery  role  is  tbat  suit  brougbt  merely  for  discovery 
cannot  be  revlTred  by  platntiffB  beirs. 

Cited  in  Peer  v.  Cookerow,  14  N.  J.  Eq.  363,  holding  there  can  be  no 
right  to  bill  of  revivor  to  revive  decree  for  purposes  of  appeal  where 
right  of  appeal  is  lost;  Buzard  v.  Houston,  119  U.  S.  354,  30  L.  Ed.  454, 
7  Sup.  Ct.  253,  holding  that  bill  showing  ground  for  legal  relief  prating 
a  discovery  where  answer  discloses  nothing  and  plaintiff  supported  his 
case  by  proof,  must  be  dismissed  without  prejudice. 

A  general  decree  for  dismission  on  the  merits  may  be  considered  as  a  de- 
cree against  the  title. 

Approved  in  Lacassagne  v.  Chapius,  144  tJ.  S.  126,  36  L.  Ed.  371,  12 
Sup.  Ct;  662,  where  decree  dismissing  suit  not  proper  in  equity  absolutely 
was  reversed  so  as  to  dismiss  without  prejudice;  Rogers  v.  Durant,  106 
U.  S.  646,  27  L.  Ed.  303,  1  Sup.  Ct.  625,  where  general  decree  dismissing 
bill  upon  the  merits  was  reversed  with  directions  to  dismiss  without 
prejudice. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  B.  A.  702. 

1  Pet.  238-240,  7  L.  Ed.  127,  BREITHAUPT  ▼.  fiANK  OF  aEOBGIA. 

Averment  that  plaintiffs  are  citizens  of  one  State  initlioat  averring  stock- 
holders of  defendant  corporation  were  citizens  of  other  cannot  support  fwferal 
Jurisdiction. 

Cited  in  Speigle  v.  Meredith,  4  Biss.  126,  Fed.  Cas.  13,227,  holding  that 
citizenship  of  each  party  must  be  stated  positively;  Donaldson  v.  Hazen, 
Hempst.  424,  Fed.  Cas.  3984,  holding  that  not  only  must  it  be  shown  that 
they  are  citizens  of  different  States  but  that  one  of  them  is  citizen  of  the 
State  where  the  suit  is  brought;  United  States  v.  Woolsey,  28  Fed.  Cas. 
767,  holding  that  in  Federal  courts  record  must  always  show  either  that 
subject  matter  or  party  is  within  the  jurisdiction;  Bank  of  Cumberland  v. 
Willis,  3  Sumn.  473,  Fed.  Cas.  885,  and  Sewing  M.  Cos.,  18  Wall.  575,  21 
L.  Ed.  919,  both  holding  that  all  corporators  must  be  citizens  of  different 
State  from  party  sued  to  give  jurisdiction  to  Federal  court;  Oakey  v.  Com- 
mercial etc.  Bank,  14  La.  517,  518,  holding  that  a  corporation  defendant 
may  remove  cause  on  petition  alleging  corporators  are  each  and  all  citizens 
of  other  States  or  aliens. 

Distinguished  in  Wood  v.  Mann,  1  Sumn.  584,  Fed.  Cas.  17,952,  holding 
that  the  exception  to  the  jurisdiction  of  the  Circuit  Court  must  be  taken  by 
plea  in  abatement  and  not  by  any  general  answer;  referred  to  in  Shaw  v. 
Quincy  Min.  Co.,  145  U.  S.  451,  36  L.  Ed.  772,  12  Sup.  Ct.  938,  to  point 
tliat  rule  of  principal  case  was  in  force  for  half  century  but  that  it  had 
been  later  adjudged  it  was  sufficient  if  the  corporation  is  created  in  a 
different  State;  dissenting  opinion  in  Marshall  v.  Bait.  etc.  R.  R.  Co.,  16 
How.  348,  350,  14  L.  Ed.  968,  969,  majority  holding  citizen  of  Virginia 
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may  sue  in  Circuit  Court  for  Maryland  and  an  averment  that  the  defend- 
ants are  body  corporate,  created  by  legislature  of  Maryland,  is  sufficient. 

Removal  of  causes  for  diverse  citizenship.    Note,  12  Am.  Rep.  546, 

1  Pet  241-247,  7  L.  Ed.  128,  FINDLAY  v.  HIKDE. 

When  loss  of  instrument  Is  ground  for  coming  into  equity  for  relief,  affi- 
davit of  loss  must  be  annexed  to  bill. 

Cited  in  Nesbitt  v.  Dallam,  7  Gill  &  J.  510,  28  Am.  Dec.  241,  holding 
that  proceeding  to  trial  without  raising  question  of  want  of  affidavit  to 
answer  is  waiver;  Hopkins  v.  Adams,  20  Vt.  414,  holding  that  the  want  of 
affidavit  is  no  ground  for  dismissing  bill;  Temple  v.  Gove,  8  Iowa,  513, 
74  Am.  Dec.  321,  holding  a  bill  to  recover  on  lost  note  cannot  be  maintained 
without  proof  of  loss  of  note;  Stafford  v.  Bartholomew,  2  fnd.  154,  to  point 
that  bill  alleging  lost  will  was  bad  on  demurrer  where  there  was  no  affi- 
davit; Frazier  v.  Miller,  16  111.  49,  where  a  bill  was  presented  in  equity 
on  the  ground  that  the  bond  sued  on  was  lost  or  in  the  defendant's 
possession. 

Actions  on  lost  instruments.    Note,  94  AnL  8t.  Rep.  476. 

One  claiming  under  lost  deed,  which  was  not  proved,  acknowledged  or  re- 
corded is  entitled  to  discovery  against  purchasers. 

Cited  in  Way  v.  Lyon,  3  Blackf.  78,  as  to  validity  of  deeds  not  acknowl- 
edged and  recorded. 

On  bUl  for  discovery  by  one  claiming  under  executory  contract  to  convey 
against  subsequent  purchasers  from  same  grantor,  grantor  is  necessary  party. 

Approved  in  United  States  v.  Carter,  192  Fed.  313,  112  C.  C.  A.  569, 
intervener's  petition  to  recover  wages  from  funds  awarded  government 
up<in  improvement  contracts  if  otherwise  sufficient,  would  be  defective  by 
omission  of  contracting  company  as  party  defendant;  First  Nat.  Bank  v. 
Henry,  156  Ind.  8,  58  N.  E.  1060,  holding  where  holder  of  note  sued  maker 
and  made  payee  party  by  publication,  alleging  that  holder  was  pledgee 
and  payee  agreed  to  indorse  but  through  inadvertence  neglected  to  do  so, 
court  cannot  compel  indorsement  by  payee  on  service  by  publication;  Bow- 
man V.  Wathen,  2  McLean,  381,  Fed.  Cas.  1740,  holding  one  who  can  only 
set  up  an  equity  must  make  those  from  whom  he  claimed  such  equity  par- 
ties; Smith  V.  Shane,  1  McLean,  31,  Fed.  Cas.  13,105,  holding  in  a  contro- 
versy respecting  land  in  the  United  States  military  districts  the  patentee 
should  be  made  a  party  although  he  had  conveyed ;  Crane  v.  Chic  etc.  Ry, 
Co.,  20  Fed.  406,  on  the  point  that  a  railroad  company  under  lease  is  a 
necessary  party  in  an  action  against  the  lessee  corporation  involving  the 
construction  of  one  of  its  contracts;  Chester  v.  Chester,  7  Fed.  4,  holding 
that  in  a  bill  to  establish  a  resulting  trust  in  land  in  possession  of  a  mort- 
gagor^  both  mortgagor  and  mortgagee  are  indispensable  parties;  dissenting 
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opinion  in  Paine  v.  French,  4  Ohio,  327,  as  to  the  necessity  of  an  assignor 
of  a  mortgage  being  made  party. 

Distinguished  in  Thomas  v.  Kennedy,  24  Iowa,  403,  95  Am'.  Dec.  744, 
holding  a  wife  was  entitled  to  have  title  quieted  in  her  where  she  stands 
against  the  plaintiff  strictly  on  the  defensive  without  making  others  par- 
ties; Piatt  V.  Vattier,  1  McLean,  150,  Fed.  Gas.  11,117,  holding  that  one 
claiming  nnder  an  absolute  conveyance  need  not  make  his  grantor  a^party 
in  an  action  against  one  claiming  the  property. 

Seversal  as  to  all  appellants  where  Irregularities  show  great  injustice. 

Distinguished  in  Albright  v.  McTighe,  49  Fed.  822,  holding  that  in  an 
action  for  a  malicious  prosecution  against  several  defendants  recovery  may 
be  had  against  one  or  more. 

Miscellaneous.    Cited  but  not  in  point  in  Oliver  v.  Mutual  etc.  Ins.  Co., 

2  Curt  299,  Fed.  Cas.  10,498;  Peddle  v.  HoUingshead,  9  Serg.  &  R.  284. 

1  Pet.  248-249,  7  K  Ed.  131,  aBANT  ▼.  McKEE. 

Appeal  by  defendant  in  ejectment  will  be  dismissed  wliere  value  of  defend- 
ant's lot  less  than  two  thousand  dollars,  although  value  of  whole  property  ex- 
ceeded that. 

Approved  in  Withers  v.  Hopkins  Place  Sav.  Bank,  104  Ga,  95,  30  S.  E. 
768,  holding  in  action  involving  title  to  land,  where  question  was  whether 
plaintiff  could  recover  without  paying  defendant  two  thousand  two  hundred 
dollars,  it  was  an  action  involving  more  than  two  thousand  dollars;  Simon 
V.  House,  46  Fed.  318,  where  in  suit  to  set  aside  conveyance  plaintiff 
allege  land  to  be  of  greater  value  than  two  thousand  dollars,  but  undis- 
puted testimony  showed  it  to  be  much  less;  Hartford  F.  I.  Co.  v.  Bonner 
Merc.  Co.,  56  Fed.  383,  15  U.  S.  App.  134,  and  New  England  Mtg.  Co.  v. 
Gay,  145  U.  S.  130,  36  L.  Ed.  648,  12  Sup.  Ct.  816,  both  holding  that  juris- 
diction is  determined '  by  amount  involved  in  particular  case  and  not  by 
any  contingent  loss;  Jones  v.  Rowley,  73  Fed.  289,  where  the  plaintiff 
sued  for  large  tract  and  defendant  was  in  possession  of  small  part  and 
disclaimed  as  to  rest;  Elgin  v.  Marshall,  106  U.  S.  581,  27  L.  Ed.  250,  1 
Sup.  Ct.  487,  holding  that  where  judgment  was  rendered  for  one  thousand 
six  hundred  dollars  on  interest  coupons  Supreme  Court  had  no  jurisdiction, 
although  bonds  were  for  larger  sum  than  five  thousand  dollars. 

1  Pet.  250-268,  7  L.  Ed.  132,  KONIO  v.  BAYARD. 

Payment  or  acceptance  to  prevent  dishonor.    Note,  92  Am.  Dec  579» 
580. 

1  Pet.  264-292,  7  L.  Ed.  138,  SCHIMMELPENHIOH  ▼.  BAYABD. 

Authority  to  draw,  given  to  special  agent  with  limited  powers,  does  not 
bind  principal  to  accept  bills  in  excess  of  those  powers.  * 
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Cited  in  dissenting  opinion  in  Tallmadge  v.  Williams,  27  La.  Ann.  655, 
vhere  parties  were  held  liable  for  drafts  drawn  und^  a  letter  of  credit: 
Franklin  Bank  v.  Lynch,  52  Md.  279,  36  Am.  Rep.  377,  holding  telegram 
^'yoQ  may  draw  on  me  for  seven  hundred  dollars"  implies  a  promise  to 
accept;  Wildes  v.  Savage,  1  Story,  27,  Fed.  Cas.  17,653,  remarking  that 
Supreme  Conrt  has  shown  a  strong  disinclination  to  enlarge  doctrine  of 
Tirtnal  acceptance  of  nonexisting  bills. 

Distinguished  in  Merchants'  Bank  v.  Griswold,  72  N.  Y. '479,  28  Am.  Rep. 
163,  holding  authority  to  an  agent  to  draw  drafts  for  the  purchase  of  lum- 
ber was  an  unconditional  engagement  to  pay. 

Letter  written  within  reasonable  time  before  or  after  date  of  bill  of  ez- 
change,  plainly  describing  it  and  promising  to  accept,  is,  as  to  person  taking 
Mil  on  credit  of  letter,  a  virtual  acceptance. 

Approved  in  Bank  of  Seneca  v.  First  Nat.  Bank,  105  Mo.  App.  726,  78 
8.  W.  1093,  where  bank  issued  general  letter  of  credit,  cheeks  drawn  by 
bearer  of  letter  and  cashed  by  bank  having  no  knowledge  of  letter  cannot 
be  applied  in  extinguishment  of  amount  named  in  letter ;  Milmo  Nat.  Bank 
V.  Cobbs,  63  Tex.  Civ.  6,  116  S.  W.  348,  letter  written  by  appellant  to 
Woods  National  Bank  promising  to  accept  draft  did  not  induce  trustee  to 
purchase  bill  of  exchange  and  was  not  acceptance;  CarroUton  Bank  v.  Tay- 
lenr,  16  La.  499,  35  Am.  Dec.  222,  holding  a  promise  to  accept  must  con- 
template specific  bills;  Carnegie  v.  Morrison,  2  Met.  406,  where  the  under- 
taking was  not  such  an  agreement  to  accept  a  specified  bill  as  to  bring  it 
within  rule;  Exchange  Bank  v.  Hubbard,  62  Fed.  115,  26  U.  S.  App.  133,  to 
point  that  a  promise  to  accept  drafts  generally  and  not  to  accept  any  par- 
ticular drafts  did  not  bind  one  as  acceptor;  State  Nat.  Bank  v.  Young, 
5  McCrary,  14,  14  Fed.  890,  holding  that  a  letter  that  the  writer  expected 
to  pay  drafts  as  heretofore  was  an  acceptance ;  Kennedy  v.  Giddes,  8  Port. 
268,  33  Am.  Dec.  290,  holding  a  promise  to  accept  will  amount  to  an  ac- 
ceptance if  the  bill  is  taken  on  the  faith  of  it;  dissenting  opinion  in  Greele 
v.  Parker,  5  Wend.  419,  holding  a  letter,  **I  have  no  objection  to  accepting 
for  you  on  the  terms  you  prop>ose, ' '  was  an  acceptance ;  Bissell  v.  Lewis, 
4  Mich.  459,  holding  a  letter  to  an  agent  stating,  ''You  are  at  liberty  to 
draw  on  us,"  to  be  acceptance;  Exchange  Bank  v.  Rice,  98  Mass.  292,  hold- 
ing promise  to  accept  after  the  bill  had  been  negotiated  will  not- bind  one 
as  acceptor;  Overman  v.  Hoboken  City  Bank,  30  N.  J.  L.  69,  holding  a 
promise  to  accept  must  be  taken  by  holder  on  faith  of  such  acceptance; 
Boyce  v.  Edwards,  4  Pet.  121,  7  L.  £d.  803,  holding  when  holder  seeks  to 
chaige  one  as  acceptor  upon  sdtne  occasional  or  implied  undertaking  he 
must  bring  himself  within  this  rule;  Russell  v.  Wiggin,  2  Story,  237,  Fed. 
Cas.  12^65,  holding  a  promise  in  a  letter  of  credit  written  by  persons 
who  are  to  be  the  drawees  is  an  available  promise;  Henrietta  Nat.  Bank 
V.  State  Nat.  Bank,  80  Tex.  651,  26  Am.  St.  Rep.  774,  16  S.  W.  321,  hold- 
ing telegram  in  reply  to  one  of  inquiry  that  bank  would  pay  check  will 
support  action;  Nelson  r.  First  Nat.  Bank,  48  Bl.  40,  95  Am.  De&  513, 
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holding  promise  td  pay  check  relied  on  will  support  action ;  Morse  v.  Mass. 
Nat.  Bank,  1  Holmes,  215,  Fed.  Gas.  9857,  holding  an  agreement  by  bank 
to  pay  check  on  presentment  was  nudum  pactum. 

Payment  or  acceptance  to  prevent  dishonor.    Note,  92  Am.  Dec.  579. 

A  principal  is  not  bonnd  to  accept  bills  drawn  by  an  agent  on  bis  own 
account  as  a  mercbant. 

Cited  in  Ja^ues  v.  Todd,  3  Wend.  91,  holding  that  where  there  werp 
mutual  shipments  between  city  and  country  merchant,  former  could  not 
purchase  on  credit  for  latter. 

An  agent  with  limited  powers  cannot  bind  bis  principal  when  be  tran- 
scends bis  powers. 

Approved  in  United  States  v.  Payette  Lumber  &  Mfg.  Co.,  198  Fed.  895, 
agent  authorized  to  deliver  deed  on  payment  of  purchase  price  is  special 
agent  or  escrow  depositary,  and  delivery  contrary  to  instructions  does  not 
bind  principal  or  subsequent  purchasers  without  notice;  Robinson  v.  Bur- 
leigh, 5  N.  H.  228,  holding  exchange  made  in  excess  of  authority  not  bind- 
ing; Komorowski  v.  Krumdick,  56  Wis.  28,  13  N.  W.  883,  holding  in  the 
absence  of  an  express  nuthority  or  usage  an  agent  could  not  buy  on  credit; 
Thew  V.  Porcelain  Mfg.  Co.,  5  S.  C.  421,  holding  that  the  president  of  a 
manufacturing  corporation  had  no  power  to  give  a  confession  of  judgment ; 
Chamberlain  v.  Darragh,  Walk.  Ch.  151,  holding  an  agent  could  not  sell 
absolutely  under  a  power  to  sell  on  approval;  Smith  v.  South  Royalton 
Bank,  32  Vt.  350,  76  Am.  DefC.  183,  where  agent  who  was  to  deliver  deed 
on  certain  conditions  violated  his  instructions.  « 

If  principal  has  antborlzed  opinion  that  be  had  given  more  extensive  pow- 
ers to  agent  than  were  in  fact  given,  be  cannot  avail  bimself  of  imposition. 

Approved  in  Myers  v.  Walker  Bros.  etc.  Co.,  104  Ga.  317,  30  S.  E.  843, 
holding  general  power  of  agent  authorizing  him  to  make,  draw,  and  accept 
notes,  does  not  authorize  him  to  indorse  or  issue  accommodation  paper; 
Reitz  V.  Martin,  12  Ind.  308,  74  Am.  Dec.  217,  holding  it  to  be  duty  of 
one  purchasing  from  agent  to  inquire  into  his  authority;  Equitable  L.  A. 
Soc.  V.  Poe,  53  Md.  35,  holding  thi.t  if  agent  be  acting  under  special  author- 
ity party  must  at  his  peril  inquire;  Towle  v.  Leavitt,  23  N.  H.  373,  65  Am. 
Dec.  201,  holding  purchaser  at  unauthorized  auction  sale  with  notice  of 
the  agent's  powers  takes  no  title;  Murdock  v.  Mills,  11  Met.  15,  holding 
that  where  agent  exceeded  authority  in  drawing  bills  the  principal  was  not 
liable  unless  he  had  promised  to  accept;  Hatch  v.  Taylor,  10  N.  H.  547,  552, 
holding  private  instructions  are  not  limitations  upon  authority;  Payson  v. 
Coolidge,  2  Gall.  239,  Fed.  Cas.  10,860,  to  point  that  a  right  to  recovery 
is  not  affected  by  exceeding  of  private  instructions;  Golding  v.  Merchant, 
43  Ala.  719,  where  agent  borrowed  money  and  gave  a  note  in  his  principal 's 
name  and  it  was  contended  he  had  ostensible  authority;  Lie  Roy  v.  Beard, 
8  How.  468,  12  L.  Ed.  1160,  where  power  of  attorney  to  convey  was  con- 


655  NOTES  ON  U.  S.  REPORTS.  1  Pet.  293-^10 

stmed  and  held  to  authorize  the  entry  into  of  a  covenant  of  seisin;  Law- 
rence v.  Randall,  47  Ala.  246,  holding  an  agent's  acts  are  not  binding 
tuless  within  scope  of  authority  conferred;  Judkins  v.  Lancey,  8  Me.  444, 
holding  agent  was  competent  to  prove  extent  of  his  authority  and  that  his 
agency  was  known.  ^ 

Miscellaneous.  Cited  in  State  v.  Crocker,  6  Wyo.  398,  40  Pac.  684,  as 
to  the  effect  of  a  certificate  of  division  and  discontinuance  on  duties  of 
appellate  court ;  Strong  v.  Hirst,  61  Me.  14,  to  point  that  the  note  or  bill 
must  in  general  be  produced  and  canceled  before  creditor  can  recover  on 
the  original  consideration;  Slack  v.  Jacob,  8  W.  Va.  662,  not  in  point. 

1  Pet  29S-298,  7  K  Ed.  150,  PABXEB  v.  UNITED  STATES. 

President  may  issue  order  himself  for  additional  rations  or  it  may  be  done 
by  Secretary  of  War  with  his  approbation. 

Approved  in  In  re  Brodie,  128  Fed.  668,  holding  Court  Martial  Manual 
1895,  promulgated  by  Secretary  of  War,  relative  to  punishment  of  offend- 
ers, qualifies  Army  Regulations,  paragraph  940;  Matter  of  Spangler,  11 
Mich.  322,  and  United  States  v.  Freeman,  1  Wood.  &  M.  51,  Fed.  Cas. 
15,163,  to  point  that  order  from  proper  department  is  to  be  presumed  to 
have  been  issued  by  direction  of  the  President  himself. 

Ko.  officer  is  entitled  to  additional  allowance  of  rations  unless  he  be  com- 
mandant at  separate  post  and  then  claim  must  be  sanctioned  by  executive. 

Cited  in  United  States  v.  Freeman,  1  Wood.  &  M.  50,  Fed.  Cas.  15,163,  to 
point  that  both  a  separate  post  and  a  direction  of  the  executive  are  neces- 
sary to  the  right  to  double  rations;  United  States  v.  Mitchell;  205  U.  S. 
169,  51  L.  Ed.  755,  27  Sup.  Ct.  463,  second  lieutenant  of  army  assuming 
command  in  absence  of  captain  and  first  lieutenant  is  not  entitled  to  cap- 
tain's pay  under  statute,  where  duties  discharged  are  the  ordinary  duties 
of  service. 

Miscellaneous.  Cited  erroneously  in  Parks  v.  Ingram,  22  N.  H.  292,  55 
Am.  Dec  156. 

1  Pet.  299-^10,  7  K  Ed.  152,  MECHANICS'  BANK  v.  SBTON. 

Specific  performance  of  contracts  relating  to  personalty  has  been  enforced. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Griesa,  156  Fed.  400,  life  insurance 
policy  containing  option  to  receive  payment  in  bonds  or  cash  does  not  give 
beneficiaries  right  to  decree  of  specific  performance,  nor  insurer  right  to 
sue  in  equity  for  cancellations  of  policy  after  death  of  insured ;  Altoona  v. 
Kittanning  etc.  Ry.,  126  Fed.  561,  holding  court  has  jurisdiction  to  compel 
specific  performance  by  corporation,  of  contract  to  deliver  capital  stock 
in  payment  for  work;  Ridenbaugh  v.  Thayer,  10  Idaho,  672,  80  Pac.  233, 
specifically  enforcing  contract  to  furnish  wood,  defendant  to  furnish  money 
necessary  to  chop  and  deliver  wood,  when  contract  partly  performed;  Cur- 
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tice  Bros.  Co.  v.  Catts,  72  N.  J.  Eq.  832,  66  Atl.  936,  specific  performance  of 
contract  to  sell  tomatoes  grown  on  certain  land  decreed  where  company 
left  helpess  except  as  to  uncertain  market;  Livesley  v.  Johnston,  45  Or. 
49,  106  Am.  St.  Rep.  647,  65  L.  R.  A.' 783,  76  Pac.  950,  granting  specific 
performance  of  contract  of  sale  and  delivery  of  hops  at  certain  price,  hops 
to  be  grown  in  succeeding  five  years,  buyer  to  advance  cost;  Kimball  v. 
Morton,  5  N.  J.  Eq.  29,  43  Am.  Dec.  621,  where  transfer  of  stock  in  bank 
was  decreed ;  Treasurer  y.  Commercial  C.  M.  Co.,  23  Cal.  392,  holding 
equity  will  enforce  agreement  for  the  transfer  of  stock  of  peculiar  and 
uncertain  value;  Yulee  v.  Canova,  11  Fla.  55,  where  bill  was  filed  to  compel 
tlie  performance  of  a  contract  for  sale  of  sugar  forced  under  impressment 
act;  Clark  v.  Flint,  22  Pick.  238,  33  Am.  Dec.  737,  where  a  contract  for 
the  sale  of  an  interest  in  a  vessel  was  enforced;  Round  tree  v.  McLain, 
Hempst.  246,  Fed.  Cas.  12,084a,  where  a  parol  agreement  in  the  case  of  a 
chattel  was  not  enforced ;  Casey  v.  Holmes,  10  Ala.  785,  holding  that  equity 
will  enforce  a  contract  whenever  the  legal  remedy  is  doubtful  or  inade- 
quate^ although  it  concerns  personalty;  Herrick  v.  Throop,  24  Fed.  535,  on 
matters  that  were  of  equitable  cognizance. 

.Specific  performance  of  personal  property  contracts.    Note,  5  Ann. 
Gas.  269,  273. 

Ohancery  lias  jurisdiction  of  a  proceeding  to  compel  a  corporation  to  make 
a  transfer  of  stock  on  its  books. 

Approved  in  Brissell  v.  Knapp,  155  Fed.  814,  where  vice-president  of 
corporation  refuses  to .  transfer  on  books  stock  sold  to  complainant  and 
fraudulently  secures  legal  title,  equity  will  compel  transfer  on  books; 
Ardmore  State  Bank  v.  Mason,  30  Okl.  575,  39  L.  R.  A.  (N.  8.)  292,  120 
Pac.  1083,  equity  will  compel  transfer  of  bank  stock  on  books  of  corpora- 
tion to  purchaser;  Applegate  v.  Wellsburg  Banking  etc.  Co.,  68  "W.  Va. 
479,  69  S.  E.  902,  subscriber  to  capital  stock  of  corporation  having  paid 
for  his  shares  may  compel  issuance  of  correct  certificate  for  shares  by 
bill  in  equity  for  specific  performance;  Feckheimer  v.  Nat.  Exch.  Bank, 
79  Ya.  83,  holding  equity  could  compel  transfer  of  stock  on  books  and 
issuance  of  new  certificates;  Archer  v.  Am.  Water  W.  Co.,  50  N.  J.  Eq. 
49,  24  Atl.  514,  holding  equity  will  compel  the  transfer  of  stock  to  the 
equitable  owner  upon  the  books  when  fraudulently  withheld;  Hill  v. 
Rockingham  Bank,  44  N.  H.  568,  holding  equity  would  compel  the  delivery 
of  certificates  to  one  who  has  the  equitable  title:  Treasurer  v.  Commer- 
cial C.  M.  Co.,  23  Cal.  393,  to  point  that  equity  never  hesitated  to  com- 
pel a  transfer  of  stock  held  by  a  person  in  trust  for  another;  Kimball  ▼. 
Morton,  5  N.  J.  Eq.  29,  43  Am.  Dec.  621,  holding  the  same;  Spencer  v. 
James,  10  Tex.  Civ.  App.  33^,  31  S.  W.  542,  holding  equity  would  compel 
the  transfer  of  stock  against  one  holding  as  an  implied  trustee  without 
showing  insolvency;  Merrill  v.  Merrill,  53  Wis.  526,  10  N.  W.  686,'^ to  point 
that  in  cases  of  trust  in  particular  chattela  equity  will  enforce  the  trusts 
and  compel  a  retransf  er. 
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Compelling  the  issuance  of  stock.    Note,  133  Am.  St.  Rep.  729. 
Corporation's  duty  as  to  transfer  of  stock  held  in  trust.    Note,  15 
L.  B.  A.  644,  646. 

Objection  for  want  of  proper  parties  may  be  taken  at  hearing,  yet  objec-  ^ 
tion  shonld  not  prevail  upon  final  bearing  on  appeal. 

Cited  in  Potter  v.  Wilson,  19  Fed.  Cas.  1196,  to  point  that  objections 
as  to  parties  are  not  favored,  where  postponed  to  final  hearing;  Griffin 
V.  Lovell,  42  Miss.  404,  holding  that  nonjoinder  not  operating  to  the  pre- 
judice of  parties  before  the  court  must  be  presented  by  plea;  Dunn  v. 
Sejrmour,  11  N.  J.  Eq.  221,  on  the  point  that  in  some  cases  the  objection 
for  want  of  parties  will  prevail  on  appeal;  Keller  v.  Ashford,  133  U.  S. 
626,  33  L.  Ed.  674,  10  Sup.  Ct.  498,  to  point  that  failure  of  a  mortgagee 
suing  a  grantee  of  mortgagor  to  make  latter  a  party  is  no  ground  for  relief 
if  no  objection  was  made. 

AH  persons  materially  interested  in  tbe  subject  matter  of  the  snlt  ongbt 
to  be  made  parties  either  plaintiff  or  defendant,  in  order  to  prevent  multii 
pUdty  of  suits  and  tbat  there  may  be  a  complete  and  final  decree. 

Approved  in  Grodchauz  v.  Morris,  121  Fed.  484,  holding  in  action  to 
enforce  lien  against  property  of  a  corporation,  neither  stockholders  nor 
creditors  without  liens  are  necessary  parties;  Tod  v.  Crisman,  123  Iowa, 
6&9y  99  N.  W.  688,  contractor  to  pay  whom,  board  of  supervisors  has 
ordered  levy  of  tax  is  not  necessary  party  to  certiorari  to  test  legality  of 
order;  Cotton  v.  Coit,  88  Tex.  419,  31  S.  W.  1063,  holding  where  contract 
relating  to  land  was  made  between  certain  persons  of  first  part  and  de- 
fendant and  associates  of  the  second  part,  owning  in  equal  parts,  and 
plaintiff  acquired  rights  of  three  parties  of  second  part  and  one  party  of 
tirst  part,  all  parties  of  first  part  were  necessary  in  action  to  determine 
rights  of  parties;  Burrill  v.  Garst,  19  R.  1.  39,  31  Atl.  436,  holding  an 
executor  and  trustee  who  had  conveyed  is  not  a  necessary  party  to  a  bill 
in  equity  against  the  purchaser;  Belding  v.  Gaines,  37  Fed.  819,  holding 
that  where  an  heir  sued  a  coheir  to  obtain  the  lej^al  title,  the  other  heirs 
should  be  made  parties ;  Railro^ad  Co.  v.  Orr,  18  Wall.  474,  21  L.  Ed.  811, 
holding  that  on  a  mortgage  by  a  railroad  to  all  its  bondholders,  no  one 
bondholder  can  proceed  alone  against  the  company  and  ask  a  sale;  dis- 
senting opinion  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  284,  46  N.  W.  477, 
to  point  that  in  complaint  alleging  invalidity  of  tax  for  bonds  issued  to 
railroad  company,  railroad  should  be  heard;  State  v.  Burke,  33  La.  Ann. 
505,  to  point  that  in  a  proceeding  in  rem  no  adjudication  can  be  had  in 
the  absence  of  essential  parties;  Wilson  v.  Castro,  31  Cal.  427,  holding 
that  generally  all  persons  interested  in  the  subject  matter  of  a  suit  in 
equity  should  be  made  parties ;  Batre  v.  Auze,  5  Ala.  179,  to  point  that  an 
omission  of  an  indispensable  party  will  cause  a  reversal  or  rehearing; 
Coiron  V;  Millandon,  19  How.  115,  15  L.  Ed.  576,  to  point  that  a  Circuit 
Court  could  not  make  a  decree  in  the  absence  of  a  necessary  party;  Lucas 
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V.  Bank  of  Darien,  2  Stew.  326,  to  point  that  if  essential  parties  were  not 
before  the  court,  the  court  could  decree  bill  to  stand  over  for  parties  or 
dismiss  without  prejudice;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  150,  as  to 
necessity  of  making  cestuis  que  trust  parties  to  suits  affecting  the  trust 
property. 

Parties  should  be  restricted  to  parties  whose  Interest  Is  involyed  in  Issne 
and  to  he  affected  hy  decree. 

Approved  in  Landram  v.  Jordan,  25  App.  D.  C.  301,  objection  upon  final 
hearing  on  appeal  that  person  having  dower  right  not  joined  will  not  pre-  • 
vail  where  interest  contingent  and  not  concluded  by  decree;  Weightman 
V.  Washington  Critic  Co.,  4  App.  D.  C.  154,  in  suit  to  set  aside  conveyance 
as  fraudulent,  objection  on  motion  for  rehearing  after  judgment  that 
fraudulent  grantor. not  made  party  not  allowed  to  prevail;  Murray  Drug 
Co.  V.  Harris,  77  S.  C.  413,  57  S.  E.  1110,  in  action  against  firm  for 
fraudulent  sale,  person  lending  money  to  firm,  but  not  sharing  in  pi;pfits 
or  conduct  of  business  is  not  partner,  and  not  so  united  in  interest  that 
he  must  be  joined  as  party  defendant;  Walsh  v.  Smith,  3  Bland  Ch.  26, 
to  point  that  persons  who  might  be  separately  relieved  without  prejudice 
to  others  are  not  necessary  parties. 

Ko  one  need  be  made  a  party  against  whom,  if  brought  to  a  hearing,  the 
plaintiff  can  have  no  decree. 

Approved  in  Bressell  v.  Knapp,  155  Fed.  814,  in  action  against  vice- 
president  to  compel  transfer  of  legal  title  to  equitable  owner,  person  from 
whom  both  titles  obtained  has  no  interest  in  stock  and  is  not  necessary 
party;  Society  etc.  v.  Hartland,  2  Paine,  542,  Fed.  Cas.  13,155,  holding 
that  where  one  was  interested  in  the  subject  matter,  but  nothing  was 
asked  from  him  by  the  bill,  he  was  not  a  necessary  party;  Wilkins  v.  Wil- 
kins,  4  Port.  248,  holding  a  decree  in  chancery  would  not  be  reversed  be- 
cause the  heirs  of  a  mortgagor  are  not  made  parties;  Harrison  v.  Urann, 
1  Story,  66,  Fed.  Cas.  6146,  to  point  that  it  was  practice  of  the  Federal 
courts  to  dispense  with  parties,  who  if  made  parties  would  oust  the  court 
of  jurisdiction ;  Lucas  v.  Bank  of  Darien,  2  Stew.  291,  denying  claim  that 
other  parties  should  have  been  joined. 

Cross-examination  of  a  witness  operates  as  a  waiver  to  any  irregularity  in 
the  reading  of  his  deposition. 

Approved  in  Trower  v.  Roberts,  30  Okl.  223,  120  Pac.  620,  objection, 
not  taken  to  deposition  taken  before  arrival  of  defendant's  attorney  until, 
day  of  trial,  deemed  waived  where  attorney  permitted  to  cross-examine 
witness;  Williams  v.  Banks,  5  Md.  202,  and  Northern  Pac.  R.  R.  Co.  v. 
tJrlin,  158  U.  S.  274,  39  L.  Ed.  980,  15  Sup.  Ct.  841,  both  holding  that 
when  a  party's  counsel  at  the  time  of  taking  a  deposition  takes  part  in 
examination,  it  is  waiver  of  irregularities  in  taking  it;  Burtsch  v.  Hogge, 
Harr.  Ch.  35,  where  deposition  was  suppressed  for  irregularity,  the  de- 
fendant not  being  present  and  not  cross-examining. 


559  MECHANICS'  BANK  v.  SETON.  1  Pet.  299-310 

Irregularity  In  admission  of  a  deposition  wUl  not  be  considered  where  no 
objection  was  made  to  It  In  conrt  below. 

Cited  in  Howard  v.  Stidwell  etc.  Mfg.  Co.,  139  U.  S.  205,  85  L.  Ed.  150, 
11  Snp.  Ct.  502,  holding  that  failure  to  note  an  objection  to  deposition 
before  trial  b^ns  will  be  held  waiver. 

Where  bank  has  knowledge  that  stock  was  not  property  of  one  In  whose 
name  it  stood.  It  cannot  assert  Uen  thereon  for  debt  of  such  person. 

Approved  in  Porter  v.  Marine  Sav.  Bank,  186  Mich.  362,  153  N.  W.  21, 
bank  cannot  set  up  as  defense  in  beneficiary's  suit  to  compel  transfer  of 
its  stoc>k  lien  for  indebtedness  of  trustee;  Kenton  Ins.  Co.  v.  Bowman,  84 
Ky.  439,  1  S.  W.  719,  holding  corporation  does  not  waive  its  lien  on  stock 
by  taking  mortgage  or  security ;  dissenting  opinion  in  Bank  of  Attica  y. 
Manuf.  etc.  Bank,  20  N.  Y.  511,  holding  a  purchaser  of  stock  without  no- 
tice of  a  by-law  providing  a  lien,  had  an  equitable  title  free  from  any 
lien;  Wells  v.  Larrabee,  36  Fed.  868,  2  L.  R.  A.  473,  holding  creditors' 
ri^ht  to  call  ui)on  stockholders  cannot  be  defeated  by  merely  colorable 
transfer.  , 

Full  notice  of  trust  draws  after  It  all  consequences  of  ezpreas  declaration 
of  trnst,  as  to  all  persons  chargeable 'with  such  notice. 

Cited  in  Lawrence  v.  Dana,  4  Cliff.  69,  Fed.  Cas.  8136,  to  point  that  an 
omission  to  inquire  charges  a  person  with  all  the  knowledge  that  a  proper 
inquiry  might  have  shown. 

All  coming  Into  possession  of  tmst  property  with  notice  of  trust  are  trus- 
tees and  bound  with  reapect  to  that  property  to  execution  of  trust. 

Cited  in  Allen  v.  McCalla,  25  Iowa,  480,  96  Am.  Dec.  59,  to  point  that 
purchaser  of  chattel  is  subject  to  all  the  trusts  and  equities  of  which  he 
had  notice;  Peck  v.  Providence  Gas  Co.,  17  R.  I.  286,  15  L.  B.  A.  648,  23 
Atl.  969,  bill  in  equity  to  establish  title  to  corporate  stock  or  for  compen- 
sation; Miller  v.  Aldrich,  31  Mich.  420,  holding  a  stipulation  to  insure 
binds  the  mortgagor  and  others  in  his  position. 

Distinguished  in  Thrall  v.  Spencer,  16  Conn.  142,  where  party  was  held 
not  trustee;  Scudder  v.  Calias  S.  S.  Co.,  1  Cliff.  382,  Fed.  Cas.  12,565, 
holding  purchaser  of  vessel  from  person  holding  same  in  trust,  having 
notice,  is  in  no  better  situaticM. 

Notice  to  an  agent  Is  notice  to  the  principal. 
Cited  in  Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  165,  holding  notice  to 
an  attorney  is  notice  to  his  client;  dissenting  opinion  in  Calais  S.  S.  Co. 
V.  Scadder,  2  Black,  389,  17  L.  Ed.  290,  where  an  agent  in  whose  name 
a  vessel  was  registered,  sold  her,  and  it  was  held  principals  must  prove 
notice;  Greer  v.  Higgins,  8  Kan.  522,  holding  notice  cannot  be  proved  by 
proving  the  declarations  of  such  agent  after  the  transaction  was  closed. 

Notice  to  the  board  of  directors  Is  notice  to  the  bank,  and  no  subsequent 
change  of  directors  requlree  a  new  notice. 
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Cited  in  Dock  t.  Elizttbethtown  etc.  Co;,  34  N.  J.  L.  317,  to  point  that 
notice  to  a  board  was  notice  to  the  corpoi^atioh,  bnt  notice  to  &n  individual 
director  Vas  not ;  Bank  of  the  United  States  v.  Davis,  2  Hill,  461,  hold- 
ing notice  to  a  bank  director,  while  not  acting  officially,  is  not  notice  to 
the  bank;  Leggett  v.  New  Jersey  etc.  B.  Co.,  1  N.  J.  Eq.  557,  23  Am.  Dec 
737,  to  point  that  coi*porations  are  open  to  the  same  implications  and 
receive  the  benefit  of  the  same .  presumptions  as  individual. 

Notice  to  officer  or  agent  of  corporation  as  affecting  the  eorporatiou. 
Nfote,  36  Am.  Dec.  196. 

Oonrts  are  not  bound  to  take- notice  of  any  Interest  acquired  In  the  subject 
matter  of  the  suit,  pending  the  dispute. 

Cited  in  Walsh  v.  Smyth,  3  Bland  Ch.  27,  to  point  that  purchasers  pend- 
ing a  suit  must  abide  the  event  without  being  admitted  as  parties;  Ex 
parte  Waddell,  28  Fed.  Cas.  1314,  to  point  that  lis  pendens  is  r^arded 
as  overriding  all  subsequent  transactions  and  securing  same  remedies  as 
if  estate  remained  in  the  same  condition. 

Distinguished  in  Central  Savings  Bank  v.  Smith,  43  Colo.  96,  97,  95 
Pac.  309,  310,  transferee's  knowledge  of  suit  pending  for  dissolution  of 
corporation  does  not  prevent  purchasing  stock  free  from  equities  between 
transferrer  and  corporation. 

Miscellaneous.  Cited  in  Candee  v.  Clark,  2  Mich.  257,  to  i)oint  that 
judgment  on  note  is  a  legal  merger  of  note. 

1  Pet.  311-317,  7  L.  Ed.  157,  BABRY  ▼.  FOYI£S. 

Where  attachment  Is  discharged  by  defendant's  appearance,  Yariaxice  be- 
tween declaration  and  attachment,  as  to  plaintiff's  claim,  Is  Immaterial. 

Cited  in  Fox  v.  Mackenzie,  1  N.  D.  303,  306,  47  N.  W.  388,  389,  holding 
giving  of  bond  to  discharge  an  attachment  destroys  the  writ,  and  motion 
to  dissolve  will  not  be  entertained;  Bates  v.  Killian,  17  S.  C.  566,  hold- 
ing the  giving  of  a  bond  to  discharge  attachment  waived  the  right  to 
have  it  discharged;  Smith  v.  Miln,  Abb.  Adm.  381,  Fed.  Cas.  13,081,  to 
point  that  on  foreign  attachment  a  trustee  or  garnishee  must  be  brought 
into  court  with  notice  of  the  claim  and  have  full  opportunity  to  oppose. 

Distinguished  in  Murphy  v.  Montandon,  3  Idaho,  330,  36  Am.  St.  Rep. 
283,  29  Pac.  853,  holding  if  affidavit  for  attachment  does  not  state  all 
statute  requires,  court  has  no  jurisdiction  to  try  attachment;  McNulty  v. 
Batty,  2  Pinn.  56,  holding  that  where  one  in  his  affidavit  confined  his 
claim  to  an  amount  due  on  a  certain  judgment  he  could  not  file  counts 
for  other  causes  of  action;  Murphy  v.  Montandon,  2  Idaho,  1053,  86  Am. 
St.  Rep.  293,  29  Pac.  853,  holding  obligors  in  bond  to  release  an  attach- 
ment may  resist  an  action  by  showing  falsity  of  affidavit. 

Right  of  obligor  in  bond  for  release  of  attached  property  to  attack 
attachment.    Note,  82  L.  R.  A.  (N.  8.)  405. 
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Mftnager  with  power  to  Iray  and  sell  Ium  power  to  duoge  proprieton  for 
ffroperty  boQAt  In  course  of  bnslneM. 

Cited  in  dissenting  opinion  in  Insurance  Co.  v.  Woodruff^  26  N.  J.  L. 
560,  holding  the  declarations  of  an  i^ent  referring  to  aets  he  is  authorized 
to  perform  are  binding;  Bank  of  Montgomery  v.  Plannett,  37  Ala.  227, 
holding  that  where  there  is  any  evidence  to  establish  agency  its  sufficiency 
is  for  the  jury  under  the  court's  instructions. 

^Distinguished  in  Spear  v.^Turpin,  9  Rob.  (La.)  296,  holding  account 
rendered  by  a  clerk  or  bookkeeper  is  not  binding  without  other  evidence 
of  authority  than  that*usually  Conferred  on  such  officers.  ^ 

Admissibility  in  evidence  of  agent's  declarations  as  admissions,  not 
made  contemporaneously  with  occurrence  or  transaction.  Note, 
3  Ann.  Oas.  624. 

In  suit  on  partnership  transaction  against  one  partner  declaration  stating 
eontract  with  partner  sued  is  supported  by  evidence  of  Joint  assumpsit. 

Approved  in  Baker  &  Hamilton  v.  Lambert,  5  Cal.  App.  710,  91  Pac. 
341,  all^ation  in  complaint  of  individual  indebtedness  may  be  supported 
by  evidence  of  partnership  indebtedness  where  defendant  waives  objection 
of  nonjoinder  by  not  pleading  it;  Hansel  v.  Morris,  1  Blaekf.  308,  note, 
holding  there  was  no  variance  where  a  declaration  was  of  a  bill  drawn 
by  the  three  persons  sued  and  it  was  proved  to  have  been  accepted 
by  four. 

Contract  made  by  copartners  is  several  as  well  as  Joint,  and  assumpsit  is 
made  by  all  and  by  each;  it  is  obligatory  on  all  and  on  each  of  partners. 

Approved  in  Presbrey  v.  Thomas,  1  App.  D.  C.  176,  in  action  upon  con- 
tract against  two  defendants  where  proof  shows  liability  of  one  only,  judg- 
ment may  be  taken  i^ainst  that  one;  Norfleet  v.  Pamlico  Ins.  etc  Co., 
160  N.  C.  331,  75  S.  E.  939,  surplus  on  insurance  policy  deposited  as 
collateral  may  be  used  to  pay  firm  debts  after  original  debt  of  member 
paid;  dissenting  opinion  in  In  re  Bertenshaw,  157  Fed.  376,  13  Ann.  Cas. 
986,  17  L.  R.  A.  (N.  S.)  886,  85  C.  C.  A.  61,  majority  holding  that  only 
partnership  property  can  be  applied  to  pay  partnership  debts  and  part- 
nership is  insolvent  if  this  is  insufficient. 

Nonjoiiider  of  parties  must  be  pleaded  in  abatement. 

Approved  in  Matter  of  Moore,  209  U.  S.  502,  14  Ann.  Oas.  1164,  52 
L.  Ed.  909,  2S  Sup.  Ct.  585,  706,  in  suit  by  next  friend  of  infant,  filing 
of  amended  petition  waives  right  to  object  to  jurisdiction  of  particular 
Federal  court;  Anderson  v.  Morton,  21  App.  D.  C.  449,  mere  allegation 
of  nonresidence  in  plea  is  not  sufficient  to  oust  court  of  jurisdiction,  and 
any  error  i^  overruling  plea  may  be  corrected  on  appeal;  Bloom  v.  Mc- 
Phee  ft  McQinnity  Co.,  26  Colo.  App.  259,  143  Pac.  826,  objection  to  non- 
joinder of  party  defendant  in  action  for  debt  on  joint  undertaking  not 
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taken  by  demnrrer  or  answer  deemed  waived;  Braithwaite  v.  Power,  1 
N.  D.  468,  '48  N.  W.  359,  to  point  that  the  objeetion  of  nonjoinder  must 
be  taken  by  plea  in  abatement  or  is  waived ;  Moore  v.  Bank  of  the  Metrop- 
olis, 13  Pet.  311,  10  L.  Ed.  177,  to  point  that  nonjoinder  cannot  be  taken 
advantage  of  on  general  issne;  Wilson  v.  McCormick)"  86  Va.  997, 11  S.  E. 
976,  holding  that  nonjoinder  in  assumffsit  as  well  as  in  debt  and  cove- 
nant mnst  be  taken  advantage  of  by  plea  in  abatement;  Waterbury  v. 
Mather,  16  Wend.  615,  and  Hapgood  v.  Watson,  65  Me.  513,  to  point  that 
nonjoinder  of  a  copromisor  or  cocontractor  mast  be  pleaded  in  abatement; 
Smith  V.  Cooke,  31  Md.  179,  100  Am.  Deo.  59,  holding  omission  to  make 
partners  parties  can  only  be  taken  advantage  of  by  plea  in  abatement; 
Toland  v.  Sprague,  12  Pet.  331,  9  L.  Ed.  1106,  to  point  that  after  appear- 
ance and  plea,  case  stands  as  if  suit  were  brought  in  the  usual  manner; 
St.  Louis  etc.  Ry.  Co.  v.  McBride,  1*41  U.  S.  132,  35  L.  Ed.  661,  11  Sup. 
€t.  984,  holding  that  a  defendant  sued  in  a  Circuit  Court,  appearing  and 
pleading,  waives  any  objection  to  jurisdiction;  Creagh  v.  Equitable  L.  A. 
Soc,  83  Fed.  850,  holding  objection  that  a  defeddant  sued  by  an  alien  is 
s  resident,  of  another  Federal  district  is  waived  by  petition  and  bond 
for  removal  ^he  Willamette,  70  Fed.  878,  31  L.  E.  A.  719,  44  U.  S. 
App.  26,  Kansas  City  etc.  R.  Co.  v.  Interstate  Lumber  Co.,  37  Fed.  5,  and 
Southern  Ex.  Co.  v.  Todd,  56  Fed.  107,  12  U.  S.  App.  351,  all  holding  that 
requirement  that  suit  shall  be  in  district  of  the  residence  is  personal  privi- 
lege, waived  by  general  appearance  or  pleading  the  merits. 

'  Distinguished  in  Journey  v.  Dickerson,  21  Iowa,  315,  holding  that 
where  there  was  a  misnomer  in  the  original  notice  and  the  defendant 
was  not  personally  served  and  had  no  actual  notice,  the  defendant  was 
not  bound  to  take  advantage  of  the  misnomer  by  abatement. 

*     Nonjoinder  of  defendants  as  ground  for  abatement.    Note,  1  E.  B.  0. 
174. 

Miscellaneous.  Cited  in  Buckner  v.  Watt,  19  La.  217,  to  point  that, 
validity  of  contract  is  to  be  decided  by  law  of  the  place  where  it  is  made. 

1  Pet.  318-327,  7  L.  Ed.  160.  DOX  v.  POSTMASTEK-OENESAIi. 

Failure  of  the  postmaster-general  to  commence  suit  against  the  defaulter 
within  time  prescribed,  does  not  discharge  sureties  on  deputy  postmaster's 
bond. 

Cited  in  Jones  v.  United  States,  18  Wall.  663,  21  L.  Ed.  868,  where,  after 
knowledge  of  embezzlement,  one  was  permitted  to  remain  in  office;  United 
States  V.  De  Visser,  10  Fed.  648,  as  to  what  statutes  foim  part  of  contract 
with  surety. 

Distinguished  in  Hayden  v.  Agent  of  Auburn  State  Prison,  1  Sand.  Ch. 
198,  holding  consequences  of  laches  of  officer  are  to  be  borne  by  State  in 
same  manner  as  individuals. 


m  DOX  V.  POSTMASTER-GENERAL.         1  Pet.  318-327 

Lftdi«i  of  ofllcen  of  government,  however  gross,  do  not,  of  themselves, 
disduwe  snreties  on  appeal  bond.  ^ 

Approved  in  United  States  v.  Beebe,  180  U.  S.  354,  46  L.  Ed.  570,  21 
Snp.  Ct.  375,  holding  delay  of  five  years  by  government  in  moving  to  set 
aside  judgment  of  compromise,  because  no  officer  having  authority  to  act 
knew  of  facts,  was  not  a  ratification;  Christie  Street  Com.  Co.  v.  United 
States,  129  Fed.  509,  statements  made  by  departmental  officers  to  claimant 
for  tax  pending  appeal  to  internal  revenue  commissioner,  to  ^effect  that 
elaim  would  be  allowed  or  had  been  certified  favorably  to  auditing  office, 
do  not  estop  government,  so  as  to  avoid  operation  of  limitations;  United 
States  V.  Campell,  170  Fed.  319,  95  C.  C.  A.  114,  right  of  Federal  govem- 
meqt  to  recover  on  bond  of  officer  cannot  be  affected  by  laches  of  other 
officers  in  not  removing  such  officer  upon  notice  of  defalcations;  United 
*  States  V.  Noojin,  155  Fed.  379,  right  of  Federal  government  to  cause  exe- 
cution on  appearance  bond  in  criminal  case  is  not  barred  by  limitation, 
nor  by  laches  of  officers  in  failing  to  issue  execution  for  more  than  ten 
years  after  judgment;  Pond  v.  United  States,  111  Fed.  996,  bolding  under 
general  principles  of  law  and  Act  August  8,  1888  (25  Stats.  387),  sureties 
on  bond  of  collector  of  internal  revenue  are  not  discharged  from  liability 
because  officers  of  treasury  department  failed  to  give  prompt  notice  of 
defalcation ;  Stoeckle  v.  Lewis,  8  Del.  Ch.  165,  38  Atl.  1062,  failure  of  levy 
court  to  remove  defaulting  tax  collector  upon  request  of  sureties  as  re- 
quired by  law  does  not  release  surety;  United  States  v.  Bank,  2  Mackey 
(D.  C),  294,  Federal  government  suing  to  recover  money  paid  on  forged 
indorsement  to  paymaster's  check  after  three  years'  lapse  of  time  not 
barred  by  laches  where  defendant  bank  still  has  recourse  against  ante- 
cedent party;  Myers  v.  Miller,  45  W.  Va.  616,  31  S.  E.  983,  sureties  on 
official  bond  of  sheriff  upon  payment  of  defalcation  are  subrogated  to  all 
rights  of  the  State ;  dissenting  opinion  in  United  States  Fidelity  etc.  Co.  v. 
United  States,  194  Fed.  619,  116  C.  C.  A.  187,  majority  holding  that  surety 
on  Federal  building  contract  was  discharged  from  liability  by  government 
taking  possession  of  work  and  making  different  contract ;  State  v.  Smith,  16 
Fla.  188,  holding  the  neglect  of  the  Governor  to  suspend  collector  at  request 
of  sureties  was  no  defense ;  Minturn  v.  United  States,  106  'U.  S.  445,  27 
L.  Ed.  211,  1  Sup.  Ct.  409,  and  Boone  Co.  v.  Jones,  54  Iowa,  703,  2  N.  W. 
990,  holding  negligence  of  officers  was  no  defense  to  action  against  sureties ; 
Looney  v.  Hughes,  26  N.  Y.  519,  522,  holding  it  is  no  defense  that  if  war- 
rant had  issued  within  time  prescribed  by  law,  amount  might  have  been 
collected;  United  States  v.  Potter,  27  Bed.  Cas.  604,  where  disbursing 
officer  was  retained  in  office  after  he  was  known  to  be  in  default;  United 
States  V.  Wright,  28  Fed.  Cas.  796,  holding  that  mere  indulgence  to  post- 
master in  default  is  no  defense;  Albany  Dutch  Church  v.  Vedder,  14 
Wend.  171,  and  Morris  Canal  v.  Van  Vorst,  21  N.  J.  L.  117,  both  holding 
that  by-laws  or  statutes  that  officers  shall  account,  are  for  security  of  the 
government  and  no  part  of  contract  with  the  surety;  Detroit  v.  Weber, 
26  Mich.  290,  to  point  that  law  for  periodical  examination  of  accounts  is 
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one  upon  which  sureties  have  no  right  to  rely;  Newark  ▼.  Stout,  52 
N.  J.  L.  49,  18  Atl.  948,  to  point  that  provisions  making  it  the  duty  of 
officers  to  supervise  accounts  are  to  protect  the  corporation  or  govern- 
ment, and  not  for  benefit  of  sureties;  Supervisors  of  Monroe  County  v. 
Otis,  62  N.  T.  95,  holding  sureties  of  treasurer  not  discharged  by  neglect 
of  supervisors;  Richmond  etc.  R.  R.  Co.  v.  Kasey,  30  Gratt.  230,  holding 
sureties  of  freight  and  ticket  agent  not  released  by  knowledge  that  he 
gave  credit;  United  States  v.  Cutter,  2  Curt.  625,  Fed.  Cas.  14,911,  hold- 
ing sureties  to  be  liable  for  misappropriations  by  disbursijig  officer  of 
money  advanced  to  him  contrary  to  statute;  United  States  v.  Mintum, 
26  Fed.  Cas.  1273,  and  United  States  v.  Hosmer,  26  Fed.  Cas.  377,  both 
holding  sureties  on  distiller's  bond  were  not  discharged  because  the  goods 
were  permitted  to  be  withdrawn  from  bonded  warehouse;  Commonwealth 
V.  Brice,  22  Pa.  St.  214,  60  Am.  Dec.  80,  holding  that  general  rule,  stated' 
in  the  principal  case,  applied  as  well  to  county  as  to  State  officers;  Boone 
Co.  V.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323,  11  Sup.  Ct. 
690,  where  court  said  doctrine  that  laches  did  not  affect  government,  did 
not  apply  to  counties;  United  States  v.  Sowers,  27  Fed.  Cas.  1277,  where 
the  officials  failed  to  appeal  from  the  decision  of  collector  of  port;  Gibbons 
V.  United  States,  8  Wall.  274,  275,  19  L.  Ed.  454,  Murdock  Parlor  Grate 
Co.  V.  Commonwealth,  152  Mass.  32,  8  L.  R.  A.  402,  24  N.  E.  856,  and 
United  States  v.  Buchanan,  8  How.  106,  12  L.  Ed.  1006,  all  to  point  that 
government  is  not  responsible  for  the  misfeasance  or  wrongs  or  neglect  of 
subordinate  officers;  German  Bank  v.  United  States,  148  U.  S.  580,  37 
L.  Ed.  569,  13  Sup.  Ct.  705,  holding  the  United  States  is  not  liable  for 
amount  of  registered  bonds  canceled  without  authority;  Schuylkill  Co.  v. 
Commonwealth,  36  Pa.  St.  536,  holding  insufficiency  of  the  bond  taken 
from  the  county  treasurer  would  not  release  county  from  liability  to 
State;  Hoge  v.  Brookover,  28  W.  Va.  310,  discussing  whether  statute  re- 
quiring judgment  liens  to  be  docketed  affected  a  judgment  against  the 
State;  Myers  v.  Miller,  31  S.  E.  983,  but  holding  sheriff's  sureties  entitled 
to  be  subrogated  to  State's  rights. 

The  maxim,  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
162. 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omission 
of  other  officer.    Note,  2  Ann.  Oas.  170. 

Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to  notify 
surety  of  delinquency  of  employee.    Note,  11  Ann.  Oas.  1036. 

Presumption  of  payment  of  bond  of  deputy  postmaster  ftom  lapse  of  time. 
Approved  in  Harvey  v.  United  States,  97  Fed.  456,  holding  incomplete 
transcript  from  books  of  treasury  department,  containing  accounts  for 
portion  of  term  of  United  States  marshal,  and  containing  no  items  for 
last  two  years  of  incumbency,  is  insufficient  after  thirty-three  years  to 
hold  sureties;  United  States  v.  Ganssen,  2  Woods^  99,  Fed.  Cas.  15,192, 
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Wding  that  delay  of  the  government  in  enforcing  its  rights  cannot  be 

Bet  up  as  defense;  United  States  v.  Dalles  Military  Road  Co.,  140  U.  S. 

632,  35  L.  Ed.  571,  11  Sup.  Ct.  998,  to  point  that  defenses  of  laches  and 

State  claims  cannot  be  set  np  agaibst  the  government;  Commonwealth  v. 

Baldwin,  1  Watts,  55,  26  Am.  Dec.  34,  holding  commonwealth  was  not 

bound  by  statute  limiting  liens  unless  named;  United  States  v.  Adams, 

54  Fed.  116,  holding  that  failure  to  present  a  claim  against  the  estate 

of  a  deceased  marshal  was  no   defense  to  action  against  his  sureties; 

Crawn  v.  Commonwealth,  84  Va.  287,  10  Am.  St.  Rep.  843,  4  S.  E.  724, 

on  the  point  that  lapse  of  five  years  will  not  create  any  presumption  of 

paimient  or  operate  in  favor  of  the  sureties;  United  States  v.  Barnes, 

24'Blatchf .  472,  31  Fed.  709,  holdiifg  that  United  States  omitting  to  prove 

its  claim  in  bankruptcy  until  after  distribution,  could  proceed   against 

assignee  personally;  United  States  v.  City  of  Alexandria,  4  Hughes,  549, 

19  Fed.  612,  holding  that  neglect  of  officers  for  many  years  to  call  for 

compliance  with  contract  could  not  make  a  case  of  laches;  Seymour  v. 

Van  Slyek,  8  Wend.  422,  holding  that,  where  note  is  received  by  an  officer 

as  collateral,  omission  to  perform  the  duties  ordinarily  imposed  is  no 

defense.  • 

Miscellaneous.  Cited,  but  not  in  point,  in  Cross  v.  Huntley,  13  Wend. 
387.  •  ' 

1  Pet  328-342,  7  L.  Ed.  164,  ELLIOTT  v.  PEIB80L.  V 

Another  phase  of  this  case  is  reported  in  6  Pet.  95,  97,  8  L.  Ed.  332,  333. 

In  questions  of  pedigree  declarations  of  aged  and  deceased  members  of 
family  may  be  proved  and  given  In  evidence. 

Cited  in  Blann  v.  Beal,  5  Ala.  362,  holding  memorandum  by  father  of 
time  of  the  birth  of  child  is  admissible  after  his  death,  but  not  if  he  were 
alive;  in  the  note  to  Boudereau  v.  Montgomery,  4  Wash.  190,  Fed.  Cas. 
1694,  holding  depositions  between  other  pTarties  on  the  same  point  may  be 
used  to  prove  pedigree. 

Motion  to  exclude  whole  evidence  of  plaintiff,  on  ground  that  it  was  In- 
competent, cannot  be  granted  unless  whole  was  Incompetent. 

Cited  in  Rush  v.  French,  1  Ariz.  Ter.  125,  and  Ward  v.  Wilms,  16  Colo. 
88,  27  Pac.  248,  both  holding  that  it  is  only  where  testimony  is  inadmis- 
sible for  any  purpose  that  general  objection  will  suffice;  Glover  v.  Millings, 

2  Stew.  &  P.  41,  holding  that  if  motion  to  exclude  testimony  must  be  so 
specific  as  to  call  attention  with  reasonable  certainty  to  parts  objected  to; 
Houston  V.  Perry,  5  Tex.  467,  holding  general  objection  to  all  plaintiff's 
testimony  was  properly  overruled,  unless  whole  was  incompetent;  Budd  v. 
Brooke,  3  Gill,  220,  43  Am.  Deo.  325,  holding  that  where  objection  is  made 
to  evidence  offered  there,  is  no  error  in  overruling  it  if  part  is  admissible ; 
levy  V.  Taylor,  24  Md.  294;  Moore  v.  Leftwich,  1  Stew.  &  P.  257,  and 
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Keeler  v.  Mauney,  89  N.  C.  372,  all  holding  that  when  competent  and  in- 
competent testimony  is  offered  in  a  single  proposition,  error  cannot  be 

assigned  for  its  entire  rejection. 

• 

Oonrts  are  not  bound  to  do  more  than  respond  to  motion  in  terms  in  wblch 
it  is  made;  nor  to  modify  propositions  submitted. 

Approved  in  Moffatt  v.  United  States,  232  Fed.  534,  in  action  for  fraud- 
ulent use  of  mails  to  sell  oil  stock  evidence  of  condition  of  wells  after- 
ward admissible  as  bearing  on  representations  made  and  court  not  bound 
to  explain  limitation  in  absence  of  request;  Chicago  Great  Western  Ry. 
Co.  V.  McDonough,  161  Fed.  671,  88  C.  C.  A.  617,  upon  motion  to  strike 
out  all  evidence  as  to  condition  of  b^ler  tubes  causing  explosion,  court 
is  not  bound  to  select  and  strike  out  objectionable  evidence;  Carmichael 
V.  Brooks,  9  Port.  334,  holding  that  one  asking  action  of  QC%Tt  must 
be  prepared  to  sustain  whole  demand  in  precise  terms  in  which  it  is  made; 
Smith  V.  Brown,  8  Kan.  619,  to  point  that  on  motion  to  exclude  whole 
evidence  court  may  exclude  part  which  is  incompetent,  but  is  not  bound 
to  do  so;  Smith  v.  Zaner,  4  Ala«  105,  holding  that  where  legal  and  illegal 
testimony  are  offered  as  whole,  court  is  Qot  bound  to  separate  good  from 
the  bad,  but  may  reject  whole;  Melton  v.  Troutman,  15  Ala.  537,  where 
part  of  deposition  was  legal  and  part  illegal  evidence,  and  party  objected 
to  it  as  whole;  Sterling  v.  Ripley,  3  Pinn.  163,  to  point  that  where  an 
instruction  is  good  in  part  and  bad  in  part  court  need  not  modify,  but 
may  refuse  it;  McGhee  v.  Wright,  16  111.  558,  to  point  that  it  would  be 
useless  ceremony  to  intimate  an  opinion  upon  question  which  court  has 
no  power  to  decide. 

Privy  examination  and^acknowledgment  of  deed  by  feme  covert,  so  as  to 
convey  her  estate,  cannot  be  proved  by  parol. 

Cited  in  McCormack  v.  Woods,  14  Bush  (Ky.),  84,  holding  that  whetK^r 
deed  has  been  properly  executed  by  married  woman,  must  be  proved  by 
record;  Chauvin  v.  Wagner,  1^  Mo.  544,  holding  certificate  must  sub- 
stantially comply  with  statute  and  if  defective  Cannot  be  aided*  in  equity 
nor  by  parol;  Lindley  v.  Smith,  46  111.  528,  holding  defective  certificate 
cannot  be  corrected  by  parol  evidence  of  officer  making  it;  Burnett  v. 
Shackleford,  6  J.  J.  Marsh.  534,  22  Am.  Dec.  102,  holding  parol  evidence 
inadmissible  to  prove  acknowledgment  was  different  from  certificate ;  0  'Fer- 
rall  V.  Simplot,  4  G.  Greene,  165,  holding  material  omission  in  certificate 
cannot  be  supplied  by  parol;  Applegate  v.  Gracy,  9  Dana,  217,  219;  Me- 
Kellar  v.  Peck,  2  Posey,  193,  194;  Miller  v.  Texas  &  P.  Ry.  Co.,  132  U.  S. 
690,  83  L.  Ed.  501,  10  Sup.  Ct.  215,  and  Willis  v.  Gattman,  53  Miss.  731, 
all  holding  that  it  was  not  competent  to  show  by  parol  that  there  had  been 
privy  examination;  O'Ferrall  v.  Simplot,  4  Iowa,  396,  397,  and  First  Nat. 
Bank  v.  Paul,  75  Va.  602,  40  Am.  Rep.  742,  holding  that  parol  evidence 
of  omission  by  mistake  is  inadmissible;  Leftwich  v.  Neal,  7  W.  Va.  576, 
where  words  ''she  had  willingly  executed  the  same,''  were  omitted;  Scott 
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▼.  Simons,  70  Ala.  357,  where  certificate  used  word  ''voluntarily/'  without 
saying  "of  her  own  free  will." 

Power  to  amend  certificates  of  acknowledgment.    Note,  52  Am.  Bee. 
521,  522.   ^ 

By  common  law  married  woman  can  do  no  act  to  bind  her;  her  acts  are 
▼old  ah  initio. 

Cited  in  McDaniel  v.  Grace,  15  Ark.  479,  holding  that  as  married  woman 
can  only  convey  by  virtue  of  statute,  substantial  deviation  will  avoid 
deed;  Petesch  v.  Hambach,  48  Wis.  449,  4  N.  W.  568,  holding  conveyance 
by  married  woman  cannot  be  reformed  as  against  her  unless  by  virtue 
of  e2q[>ress  statute;  Whitworth  v.  Carter,  43  Miss.  70,  discussing  power  of 
a  married  woman  to  contract  debts;  T.  T.  Hiaydock  Car  Co.  v.  Pier,  74 
Wis.  586,  43  N.  W.  504,  discussing  her  power  to  be  assignee  for  creditors. 

What  law  requires  to  he  done  and  appear  of  record,  can  only  he  done  and 
made  to  appear  hy  record  itself  or  exemplification  of  record. 

Cited  in  Toung  v.  Thompson,  14  111.  381,  to  point  that  record  must  be 
complete  in  itself  and  if  deficient  cannot  be  aided  by  parol;  Vestal  v. 
State,  3  Tex.  App.  655,  holding  that  parol  evidence  is  not  admissible  to 
contradict,  vary  or  falsify  record;  Cent.  Land  Co.  v.  Laidley,  32  W.  Va. 
141,  25  Am.  St.  Rep.  803,  S  L.  B.  A.  880»  9  S.  E.  64,  where  deed  by  married 
woman  was  void  because  defectively  acknowledged,  she  cannot  ratify  it 
by  acts  in  pais ;  Sewall  v.  Haymaker,  127  U.  S.  727,  32  L.  Ed.  302,  8  Sup. 
Ct.  1353,  discussing  form  required  to  pass  her  lands  in  Virginia;  Cook  v. 
Burnley,  11  Wall.  669,  20  L.  Ed.  SO,  holding  that  in  case  of  deposition 
omission  in  certificate  was  fatal  to  deposition. 

Distinguished  in  Hudson  v.  Webber,  104  Me.  433,  72  Atl.  186,  deed  in- 
admissible in  evidence  except  against  grantor  and  heirs,  where  certificate 
of  acknowledgment  does  not  show  venue. 

Fact  that  there  has  been  acknowledgment  and  privy  examination  of  feme 
covert  executing  deed  is  unavailing  if  there  be  no  record  of  it. 

Approved  in  Solt  v.  Anderson,  71  Neb.  829,  99  N.  W.  679,  contract  of 
sale  of  homestead  by  husband  and  wife  bearing  no  certificate  of  a^nowl- 
edgment  is  void;  Wambole  v.  Foote,  2  Dak.  Ter.  19,  2  N.  W.  244,  holding 
that  it  is  not  fact  of  privy  examination  alone  but  the  recording  or  certify- 
ing of  the  fact  which  makes  deed  effectual;  Lane  v.  Dolick,  6  McLean, 
204,  Fed.  Cas.  8049,  holding  it  is  acknowledgment  that  gives  effect  and 
that  must  substantially  conform  to  the  law ;  Hitz  v.  Jenks,  123  U.  S.  304, 
31  L.  Ed.  159,  8  Sup.  Ct.  147,  holding  certificate  cannot  be  controlled  or 
avoided  except  for  fraud,  by  extrinsic  evidence;  Jefferson  Co.  B.  A.  v. 
Heil,  81  Ky.  515,  where  certificate  was  irregular  and  recorderi  who  was 
not  deputy  clerks  recorded  certificate  in  due  form. 
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Oertlflcate  of  acknowledgment  and  recoidlng  of  deed  of  liiuband  and  wife 
l8  not  sufftcient  In  law  to  pan  her  estate  where  it  shows  no  privy  examination 
of  feme. 

Cited  in  Morrison  v.  Wilson,  13  Cal.  498,  73  Am.  Dec.  596,  and  Simms 
V.  Hervey,  19  Iowa,  286,  both  holding  that  married  woman  can  only  convey 
in  the  form  and  manner  prescribed-  by  statute,  whatever  that  may  be; 
Applegate  v.  Gracy,  9  Dana,  217,  219,  223,  holding  certificate  does  not 
transfer  title  unless  her  privy  examination  and  acknowledgment  are  certi- 
fied in  due  form  and  recorded  within  time  prescribed;  Goodenough  v. 
Warren,  6  Sawy.  498,  Fed.  Gas.  5534,  to  point  that,  except  in  the  case  of 
married  women,  a  deed  at  common  law  is  valid,  although  not  witnessed, 
acknowledged  or  recorded;  Fauntleroy  v.  Dunn,  3  B.  Hon.  613,  where 
deeds  certifying  merely  that  wife  relinquished  her  right  of  dower  was 
held  void;  Moore  v.  Thomas,  1  Or.  203,  holding  that  without  acknowledg- 
ment married  woman  does  not  relinquish  her  dower  by  signing  and  seal- 
ing her  husband's  deed;  George  v.  Goldsby,  23  Ala.  332,  and  Pratt  v. 
Battels,  28  Vt.  689,  both  holding  acknowledgment  should  show  on  face 
of  certificate  that  it  was  made  separately  from  her  husband;  Boykin  v. 
Rain,  28  Ala.  340,  65  Am.  Dec.  361,  where  certificate  did  not  show  she  was 
''without  any  fear";  James  v.  Fisk,  9  Smedes  &  M.  152,  47  Am.  Dec.  113, 
where  acknowledgment  and  privy  examination  were  not  made  before  proper 
ofiicer;  Dodge  v.  HoUingshead,  6  Minn.  51,  80  Am.  Dec.  489,  holding  that 
certificate  is  not  conclusive  evidence  of  facts  certified,  but  rebuttable; 
Woods  v*.  Polhemus,  8  Ind.  64,  where  acknowledgment  in  New  York  was 
held  void  as  to  lands  in  Indiana,  because  not  conforming  to  their  laws; 
Daviess  v.  Fairbaim,  3  How.  648,  11  L.  Ed.  766,  to  point  that  the  Virginia 
act  of  1748,  in  regard  to  acknowledgments,  was  adopted  in  Kentucky  and 
never  repealed. 

Acknowledgments  of  deed  by  married  women'.    Note,  41  Am.  Dec.  180. 

Certificate  of  married  woman's  acknowledgment.    Note,  46  L.  R.  A. 
(N.  S.)  1111. 

Court  having  jnrisdiction  may  decide  every  question  occnrring  in  cause, 
and  its  Judgment  until  reversed  is  binding  in  ev^ry  othei^court;  but  if  it  act 
without  authority,  its  Judgments  and  orders  are  nullities. 

Approved  in  Southern  Pine  L.  Co.  v.  Ward,  16  Okl.  158,  85  Pac.  467, 
following  rule;  Brougham  v.  Oceanic  Steam  Nav.  Co.,  205  Fed.  860,  126 
C.  C.  A.  321,  Federal  District  Court  had  jurisdiction  to  issue  injunction 
to  restrain  prosecution  of  suits  against  owners  of  Titanic  claiming  right 
to  limit  liability  under  statute,  regardless  of  whether  this  right  sustained ; 
John  II  Estate  v.  Brown,  201  Fed,  247,  119  C.  C.  A.  458,  decree  of  Su- 
preme Court  of  Hawaii  determining  adverse  interests  of  mother  and  minor 
children  under  will  is  not  binding  where  children  represented  only  by 
.counsel  for  mother;  Boston  Towboat  Co.  v.  John  H.  Sesnon  Co.,  199  Fed. 
447,  court  has  jurisdiction  to  give  judgment  on  counterclaim  in  suit  brought 
by  corporation  without  capacity  to  sue  not  having  paid  license  fee;  Hall 
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▼.  Ames,  182  Fed.  1013,  Federal  court  refuses  to  restrain  sale  of  stock  , 
deereed  by  State  court  where  complainant  alleges  that  State  court's  juris- 
diction  extended  only  to  dismissal  of  bill;  Rexford  v.  Brunswick-Balke- 
Collender  Co.,  181  Fed.  471,  104  C.  C.  A.  210,  decree  of  probate  court 
ordering  sale  of  real  property  by  lunatic's  commissioner  cannot  be  at- 
tacked collaterally  where  court  had  jurisdiction  of  parties  and  subject 
matter;  Ex  parte  Robinson,  144  Fed.  836,  where  Circuit  Court  had  no 
jurisdiction  of  subject  matter  of  suit,  adjudication  of  contempt  for  violat- 
ing injunction  is  void  and  collaterally  attackable  by  habeas  corpus;  United 
States  y.  Atchison  etc.  By.  Co.,  142  Fed.  182,  applying  rule  to  contempt 
proceedings  based  on  violation  of  void  injunction  against  granting  rebates ; 
Harper  v.  Rankin,  141  Fed.  630,  judgment  of  court  of  competent  jurisdic- 
tion in  favor  of  national  bank  receiver  and  against  defendant  duly  served, 
based  upon  findings  that  defendant  while  officer  of  bank  embezzled  funds, 
is  conclusive  of  character  of  indebtedness  with  reference  to  release  of  it  in 
bankruptcy;  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  463,. 
holding  where  defendant  appears  for  purpose  of  challenging  jurisdiction, 
and  puts  in  issue  sufficiency  of  service,  the  judgment  thereon  is  conclusive 
unless  reversed;  Fay  r.  Costa,  2  Cal.  App.  244,  83  Pac.  277,  plaintiff's 
action  against  administrator,  who  took  possession  of  property  in  belief 
that  he  was  dead,  is  barred  three  years  after  knowledge;  Smith  v.  Morrill, 
12  Colo.  App.  236,  55  Pac.  825,  holding  defendant  is  not  precluded  by 
Code  Colo.,  section  5,  relating  to  judgment  taken  against  party  through 
mistake,  etc.,  from  enjoining  enforcement  of  void  judgment;  •Morse  v. 
United  States,  29  App.  D.  C.  439,  equity  court  had  no  jurisdiction  to  decree 
sale  of  vested  remainder  in  fee  in  lands  of  in^nt,  or  for  sale  of  contingent 
interest  limited  over  by  will  or  deed  to  persons  not  issue  of  tenant  for  life, 
and  decree  is  void;  In  re  Wrisley,  126  Mioh.  112, 85  N.  W.  457,  holding  when 
wife  instituted  suit  for  divorce,  and  husband  commenced  subsequent  action 
in  another  county,  to  which  wife  pleaded  in  abatement,  which  was  over- 
ruled, no  appeal  having  been  taken  from  judgment,  it  was  final;  Miller 
V.  Mills,  32  Okl.  390,  122  Pac.  672,  where  party  relying  upon  judgment  of 
justice  of  peace  introduces  it  in  evidence,  opposite  party  may  introduce 
bill  of  particulars  to  show  justice  had  no  jurisdiction;  Atchison  etc.  Ry. 
Co.  V.  Foster  Lumber  Co.,  31  Okl.  668,  122  Pac.  142,  Federal  Circuit  Court 
has  no  jurisdiction  to  enjoin  enforcement  of  interstate  railroad  rate  alleged 
unreasonable  in  advance  of  action  by  Interstate  Commerce  Commission; 
First  Nat.  Bank  v.  Masterson,  29  Okl.  78,  116  Pac.  163,  discharge  in  bank- 
ruptcy can  only  be  set  aside  in  direct  proceeding,  and  cannot  be  attacked 
collaterally;  Ex  parte  Justus,  3  Okl.  Cr.  125,  25  L.  R.  A.  (N.  S.)  483,  104 
Pac.  939,  person  imi»risoned  by  judgment  of  court  having  no  jurisdiction 
may  seek  relief  by  habeas  corpus;  In  re  Patswald,  5  Okl.  795,  50  Pac. 
141,  when  judge  adjourned  court  for  two  days  and  went  to  another  county 
while  jury  was  not  deliberating  in  criminal  case,  verdict  rendered  on  his 
return  is  void;  State  v.  Murray,  79  S.  C.  321,  60  S.  E.  930,  injunction  of 
Federal  court  against  State  dispensary  coounission  void  for  want  of  juris- 
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>  diction,  and  no  defense  to  mandamns  by  attorney  general  to  compel  pay- 
ment of  fnnds  as  required  by  statute;  Lockard  v.  Lockard,  21  S.  D.  137, 
110  N.  W.  105,  where  court  had  jurisdiction  of  subject  matter  and  of  parties, 
judgment  rendered  when  not  regularly  in  session  was  not  void,  but 
erroneous;  Hansen  v.  Anderson,  21  Utah,  291,  61  Pac.  220,  holding  under 
section  4,  article  VIII,  Constitution,  and  section  3630,  Rev.  Stats.  1898, 
Utah,  Supreme  Court  may  by  certiorari  review  decisions  of  District  Courts 
on  appeal  from  justice  of  the  peace,  where  question  of  jurisdiction  is  in- 
volved ;  Beauregard  v.  City  of  New  Orleans,  18  How.  503,  16  L.  Ed.  472, 
to  point  that  if  court  has  jurisdiction,  its  decisions  upon  questions  that 
arise  regularly  are  binding  upon  all  other  courts,  until  reversed;  Tomp- 
kins V.  Tompkins,  1  Story,  653,  Fed.  Cas.  14,091,  holding  that  decrees  of 
courts  having  jurisdiction  are  conclusive  upon  all  parties  and  not  re- 
examinable  in  any  court;  Holmes  v.  Jennison,  14  Pet.  627,-628,  10  L.  Ed. 
627,  to  point  that  where  power  is  given  to  any  tribunal,  its  decision  is 
revisable  only  by  tribunal  which  has  supervisory  power:  Dorsey  v.  Garey, 
30  Md.  496,  holding  that  where  discretion  has  been  exercised  in  a  case 
within  provisions  of  the  code,  it  cannot  be  examined  collaterally;  Hamp- 
son  V.  Ware,  4  Iowa,  16,  66  Am.  Dec.  118,  to  point  that  a  judgment  of  a 
court  of  competent  jurisdiction  cannot  be  inquired  into  and  set  aside  on 
injunction  to  stay  execution;  Thompson  v.  Tolmie,  2  Pet.  168,  7  L.  Ed. 
385,  Otis  V.  The  Rio  Grande,  1  Woods,  281,  Fed.  Cas.  10,613,  United 
States  V.  Debs,  64  Fed.  739,  Evans  v.  Percifull,  5  Ark.  429,  Rodgers  v, 
Evans,  8  Ga.  145,  52  Am.  Dec.  391,  Smith  v.  Knowlton,  11  N.  H.  198, 
Miltimore  v.  Miltimdre,  40  Pa.  St.  155,  and  Derby  v.  Jacques,  1  Cliff.  437, 
Fed.  Cas.  3817,  all  holding  tlat  if  court  has  jurisdiction,  errors  and  irreg- 
ularities must  be  corrected  by  some  direct  proceeding  and  are  not  ground 
of  collateral  attack;  Amory  v.  Amory,  3  Biss.  271,  Fed.  Cas.  334,  and 
Elder  v.  Richmond  G.  &  S.  M.  Co.,  58  Fed.  539,  540,  19  U.  S.  App.  118, 
both  holding  that  errors  in  judgment  of  State  court  having  jurisdiction 
are  reviewable  only  by  proper  State  tribunals  and  not  by  Federal  courts; 
Voorhees  v.  Bank  of  the  United  States,  10  Pet.  478,  9  L.  Ed.  501,  holding 
that  all  defects  in  setting  out  title  or  in  evidence  to  prove  it,  as  well  as 
irregularities,  can  be  examined  only  on  appeal;  Swiggart  v.  Harber,  4 
Scam.  371,  39  Am.  Dec.  423,  holding  irregularity  in  the  issuing  of  a  6eii 
facias  cannot  be  inquired  into  collaterally;  Kittredge  v.  Emerson,  15  N.  H. 
262,  to  point  that  judgment  founded  upon  erroneous  construction  of  bank- 
rupt act,  is  binding  until  reversed;  Williams  v.  Saunders,  5  Cold.  78,  hold- 
ing  decree  of  register  of  wills  of  another  State  having  jurisdiction,  con- 
clusive upon  all  persons  until  reversal;  Tucker  v.  Harris,  13  Ga.  8,  58 
Am.  Dec.  492,  holding  judgment  of  a  court  of  ordinary  to  be  binding  until 
reversed  and  not  attackable  collaterally;  Holcombe  v.  Phelps,  16  Conn. 
131,  132,  holding  decree  of  a  probate  court  having  jurisdiction  granting 
administration  was  complete  protection  to  administrator;  In  re  Warfield, 
22  Cal.  64,  83  Am.  Dec.  51,  to  point  that  admission  by  Probate  Court  hav- 
ing jurisdiction  of  will  to  probate,  is  final,  except  upon  reversal;  Yates 


»  ' 


571  ELLIOTT  v.  PEIRSOL.  1  Pet.  328-342 

T.  Houston,  3  Tex.  447,  where  court  considered  the  conclnsiveness  of  judg- 
ment of  a  probate  coui't  having  jurisdiction  awarding  land;  Stell  v.  Glass, 

1  Ga.  486,  holding  that  action  of  court  of  ordinary,  having  jurisdiction 
as  to  investments,  cannot  be  set  aside  indirectly;  Palmer  v.  Oakley,  2 
Doug.  491,  47  Am.  Dec.  68,  holding  that  failure  of  administrator  to  give 
bond  with  two  sufficient  sureties  does  not  invalidate  proceedings;  Lan- 
caster v,  Wilson,  27  Gratt.  630,  and  Bank  of  the  United  States  v.  Voorhees, 
1  McLean,  224,  Fed.  Cas.  939,  both  holding  that  errors  in  proceedings  do 
not  affect  title  of  purchaser  under  judgment;  Burdett  v.  Silsbee,  15  Tex. 
618,  holding  that  sale  by  court  of  competent  jurisdiction  cannot  be  col- 
laterally impeached  unless  for  fraud;  Jackson  ex  dem.  v.  Astor,  1  Pinn. 
161,  39  Am.  Dec.  294;  Wyman  v.  Campbell,  6  Port.  241,  81  Am.  Dec.  689, 
and  Price  v.  Winter,  15  Fla.  106,  all  holding  that  if  court  had  jurisdiction 
to  sell  property  of  decedent,  purchaser  was  not  affected  by  irregularities 
or  errors;  Newcomb  v.  'Smith,  5  Ohio,  451,  where  claim  under  an  invalid 
sale  of  decedent's  property  was  held  insufficient  to  defeat  ejectment; 
Pensley  v.  Hayes,  22  Iowa,  34,  92  Am.  Dec.  368,  holding  that  objections 
not  jurisdictional,  but  relating  to  the  regularity  of  proceedings,  cannot 
invalidate  title  through  guardian's  sale;  Gockey  v.  Cole,  28  Md.  284,  92 
Am.  Dec.  686,  holding  that  inegularities  for  which  sale  in  foreclosure 
eonld  be  set  aside  are  no  ground  of  collateral  attack;  Ponder  v.  Moseley, 

2  Fla.  267,  48  Am.  Dec.  201,  considering  effect  of  reversal  on  title  of 
purchaser;  The  Monte  A,  12  Fed.  336,  holding  that  if,  pending  proceeding 
upon  libel  in  rem,  property  was  sold  as  perishable,  although  libel  might 
be  afterward  dismissed,  purchaser's  title  is  not  impaired;  Beattie  v.  Wil- 
kinson, 36  Fed.  650,  holding  that  petition  by  court  having  jurisdiction  pro- 
tected purchaser,  although  i)erson  attacking  proceedings  was  not  party; 
Bnekmaster  v.  Carlin,  3  Scam.  108,  which  held  title  under  foreclosure  sale 
not  affected  because  statute  creating  bank  was  held  unconstitutional; 
Sutherland  v.  De  Leon,  1  Tex.  309,  46  Am.  Dec,  107,  where  it  was  con- 
tended that  judgment  was  void  because  act  under  which  attachment  was 
sned  out  was  unconstitutional;  Vanteburg  v.  Block,  3  Mont.  468,  holding 
judgment  against  married  woman,  though  erroneous,  was  valid  until  re- 
versed; Bank  of •  the  United  States  v.  Moss,  6  How.  38,  12  L.  Ed.  334, 
holding  that  mere  error  of  law  is  never  justification  for  annulling  judgment 
at  subsequent  term,  summarily  on  motion;  Hollister  v.  Abbott,  31  N.  H. 
448,  64  Am.  Dec.  844,  where  party  neglected  to  plead  discharge  in  bank- 
niptcy,  obtained  after  suit  commenced  and  judgment  by  default,  and  it 
was  held  he  could  not  have  default  set  aside;  Green  v.  Saulsbury,  6  Del. 
Ch.  398,  33  Atl.  632,  discussing  whether,  where  widoW  made  election,  any 
other  court  could  allow  revocation ;  Greenup  v.  Crooks,  50  Ind.  420,  where 
former  judgment  as  to  priority  of  mortgage  over  mechanic's  lien  was  held 
conclusive;  Deal  v.  Harris,  8  Md.  43,  68  Am.  Dec.  687,  holding  that  under 
judgment  of  inferior  court  having  jurisdiction  parties  enforcing  it  are 
cot  trespassers,  although  it  is  erroneous;  Bell  v.  Ohio  L.  &  T.  Co.,  1  Biss. 
270,  Fed.  Cas.  1260,  holding  that  jurisdiction  once  attaching  is  conclusive, 
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and  thereafter  any  orders  by  another  court  are  without  authority;  Ex 
parte  Bond,  9  S.  C.  81,  SO  Am.  Rep.  21,  holding  wrongful  sentence  by 
court  having  jurisdiction  could  only  be  remedied  by  appeal;  Matter  of 
Executive  Communication,  14  Fla.  306,  holding  Senate  has  exclusive  juris- 
diction to  try  impeachments  and  courts  could  not  interfere  in  such  cases; 
Poteet  V.  County  Commissioners,  30  W.  Va.  84,  3  S.  E.  112,  to  point  that 
when  no  mode  of  revising  decision  of  officer  is  made,  his  decision  is  final ; 
Board  of  Commrs.  of  Clay  County  v.  Markle,  46  Ind.  110,  where  court 
discussed  conclusiveness  of  decisions  of  a  board  of  commissioners  to  re- 
locate county  seats;  Buffalo  etc.  R.  R.  Co.  v.  Supervisors  of  Erie  County, 
48  N.  T.  99,  holding  decisions  of  assessors,  where  they  have  jurisdiction, 
cannot  be  collaterally  attacked;  Moch  v.  Virginia  F.  &  M.  I.  Co.,  10  Fed. 
706,  to  point  that  judgment  of  sister  State  has  same  effect  as  in  State 
where  rendered;  Turley  v.  Dreyfus,  33  La.  Ann.  888,  holding  judgment 
of  a  sister  State  was  subject  to  all  defenses  which  can  be  legally  opposed 
to  judgments;  Grignon  v.  Astor,  2  How.  343,  11  L.  Ed.  292,  holding  it  was 
for  court  to  dectde  upon  existence  of  facts  giving  jurisdiction,  and  exer- 
cise of  jurisdiction  is  presumptive  that  facts  were  proved;  Decatur  v. 
Paulding,  14  Pet.  600,  602, 10  L.  Ed.  609,  611,  discussing  distinction  between 
jurisdiction  and  its  exercise ;  Muncaster  v.  Bland,  U  La.  Ann.  508,  to  point 
that  want  of  jurisdiction  must  be  an  original  and  radical  want  of  juris- 
diction; Lucas  V.  Bank  of  Darien,  2  Stew.  310,  holding  judgment  of  sister 
State  without  jurisdiction  was  void  at  law,  and  equity  would  not  relieve; 
Murray  v.  American  Surety  Co.,  70  Fed.  346,  44  U.  S.  App.  43,  holding 
exercise  in  purely  statutory  proceeding  of  power  not  authorized  was  void; 
Risley  V.  Phenix  Bank,  83  N.  Y.  337,  38  Am.  Rep.  4S3,  holding  that  if 
court  is  authorized  to  exercise  jurisdiction  in  a  particular  ease  only,  any 
other  exercise  is  a  nullity;  Barkeloo  v.  Randall,  4  Blackf.  478,  32  Am. 
Dec.  47,  holding  inferior  court  entitled  to  issue  process  on  certain  pre- 
requisites, acts  without  jurisdiction  in  issuing  process  without  those  pre- 
requisites ;  Torrance  v.  Torrance,  53  Pa.  St.  .510,  to  point  that  a  want  o£ 
jurisdiction  was  as  fatal  to  acts  of  Orphans'  Court  as  to  any  other;  Hickey 
V.  Stewart,  3  How.  762,  11  L.  Ed.  819,  where  judgment  of  Court  of  Chan- 
cery of  Mississippi,  establishing  Spanish  grant,  was  held  to  be  void  aa 
without  jurisdiction ;  McGehee  v.  Wilkins,  31  Fla.  86,  12  South.  229,  hold- 
ing that  where  defendant  was  not  before  court  judgment  was  coram  non 
judice;  Bruce  v.  Strickland,  47  Ala.  196,  holding  that  to  sustain  final 
decree  of  Probate  Court  on  final  settlement,  record  must  affirmatively 
show  notice;  State  v.  IQnmore,  54  Minn.  140,  40  Am.  St.  Rep.  307,  55 
N.  W.  831,  holding  Probate  Court  acquired  no  jurisdiction  to  proceed 
against  child,  when  petition  was  wholly  inadequate;  Eaton  v.  Badger,  33 
N.  H.  238,  holding  judgment  against  a  nonresident  without  service  or  at- 
tachment is  nullity;  Hauswirth  v.  Sullivan,  6  Mbnt.  210,  9  Pac.  802,  hold- 
ing judgment  b%sed  on  service  of  summons  on  Sunday  was  nullity;  In  re 
Eaton,  51  Fed.  805,  holding  that  in  Federal  Circuit  Court  injunction  is 
not  void  because  necessary  jurisdictional  facts  do  not  appear;  Dexter  v* 
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Saywardy  84  Fed.  ^PO,  302,  where  judgment  on  case  removed  to  Circuit 
Court  was  held  not  to  be  collaterally  assailable,  although  record  did  not 
show  facts  to  warrant  removal;  Li  re  Haynes,  30  Fed.  770,  holding  that 
if  Circuit  Court  does  not  obtain  jurisdiction,  order  of  arrest   is  void; 
Fithian  v.  Monks,  43  Mo.  521,  holding  judgment  in  foreclosure  against 
mortgagor  and  his  vendee  who  had  agreed  to  pay  off  encumbrance,  was 
nullity;  In  re  Mousaeau,  30  Minn. .205,  14  N.  W./888,  holding  that  where 
will  had  been  regularly  probated  re-probate  was   without  jurisdiction; 
Darden  y.  lines,  2  Fla.  573,  holding  Supreme  Court  has  no  jurisdiction  in 
a  cause  on  an  appeal  from  a  decree  pro  fonna  entered  in  court  below 
by  consent;  Horan  v.  Wahrenberger,  9  Tex.  319,  58  Am.  Dec.  146,  holding 
judgment  of  Supreme  Court  on  appeal  in  case  where  judgment  of  District 
Court  was  without  authority  is  void;  Lyles  v.  BoUes,  8  S.  C.  262,  holding 
judge  cannot  at  chambers  make  order  for  judgment  in  action  of  trover; 
Russell  V.  Perry,  14  N.  H.  155,  holding  judgment  by  a  justice  of  another 
State  in  ease  in  which  he  was  interested  was  void;  Cary  v.  Dixon,  51  Miss. 
600,  holding  that  judgment  against  married  woman  in  case  unauthorized 
by  law  was  nullity;  People  ex  rel.  v.  liscomb,  60  N.  Y.  568,  19  Am.  Rep. 
216,  holding  statute  excluding  right  of  habeas  corpus  to  one  detained 
under  final  judgment,  did  not  apply  where  court  had  no  jurisdiction;  Hall 
V.  Wadsworth,  30  W.  Va.  57,  3  S.  E.  30,  to  point  that  judgment  without 
jurisdiction  is  not  less  invalid  because  under  unconstitutional  statute  giv- 
ing jurisdiction;  James  v.  Smith,  2  S.  C.  188,  where  a  Circuit  Court  at- 
t4iched  sheriff  for  contempt  in  proceeding  in  which  it  had  no  jurisdiction; 
Tracy  v.  Tuffiy,  134  U.  S.  220,  31  L.  Ed.  409.  8  Sup.  Ct.  493,  holding 
Circuit  Court  could  not  restrain  removal  of  city  ofi&cer  and  injunction 
issued  is  absolutely  void;  State  ex  rel.  v.  Tissot,  40  La.  Ann.  602,  4  South. 
484,  holding  that  district  judges  are  without  jurisdiction  to  determine 
contested  elections  touching  rights  of  legislators  to  seats;  Bowler  v.  El- 
dridge,  18  Conn.  13,  Reed  v.  Wright,  2  G.  Greene,  37,  and  Doe  ex  dem.  v. 
Litherberry,  4  McLean,  445,  Fed.  Cas.  13,251,  all  to  point  that  there  must 
he  jurisdiction  to  protect  officers  from  liability  as  trespassers;  Lowry  v. 
Erwin,  6  Rob.  (La.)  205,  holding  that  if  there  is  want  of  jurisdiction  sale 
under  the  judgment  passes  no  title;  Savacool  v.  Boughton,  5  Wend.  179, 
21  Am.  Dec.  188,  holding  that  process  is  void  upon  its  face  and  does  not 
justify  officer  if  it  issue  from  court  without  jurisdiction ;  Campbell  v.  Webb, 
11  Md.  482,  holding  that  officer  is  responsible  when  he  executes  process 
issued  by  tribunal  with  inferior  limited  jurisdiction;  dissenting  opinion  in 
Ex  parte  Holman,  28  Iowa,  178,  to  point  that  if  Circuit  Court  had  no" 
jurisdiction  of  offense,  all  persons  concerned  in  executing  judgment  would 
be  trespassers;  dissenting  opinion  in  Hooes  v.  Sherrill,  16  Wend.  47,  to 
point  that  justice  exceeding  his  authority  is  liable  as  trespasser;  Kissell 
v.  St.  Louis  Public  Schools,  18  How.  25,  15  L.  Bd.  327,  to  point  that  the 
statutes  conferring  power  on  surveyor-general  are  limits  of  his  powers  and 
controversies  were  to  be  decided  by  courts ;  Pierce  v.  Frace,  2  Wash.  94,  26 
Pac  195|  where  question  was  as  to  conclusiveness  of  fincUngs  of  register 
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and  receiver;  Bennett  v.  Farrar,  2  Gilm.  602,  holding  decisions  of  registers 
and  receivers  and  of  board  to  determine  pre-emption  claims  will  not  be 
interfered  with  by  courts;  Wilcox  v.  Jackson,  13  Pet.  511,  10  L.  Ed.  270, 
holding  that  registers  and  receivers  in  granting  pre-emptions  in  land  in 
which  they  cannot  be  are  acting  without  their  jurisdiction;  Stephenson  v. 
Smith,  7  Mo.  638,  discussing  validity  of  patents  and  power  of  courts  to 
decree  the  land  to  the  party  to  whom  it  belongs;  Rose  v.  Richmond  M.  Co., 
17  Nev.  62,  27  Pac.  1112,  holding  that  District  Court  in  a  suit  to  determine 
conflicting  mining  claims  can  try  every  question,  and  land  department 
cannot  take  action  until  controversy  is  determined;  Morrill  v.  Taylor,  6 
Neb.  246,  holding  board  of  commissioners  had  no  authority  in  taxation, 
unless  requirement  as  to  oath  of  assessor  was  complied  with;  Arberry  v. 
Beavers,  6  Tex.  469,  55  Am.  Dec.  796,  holding  action  of  chief  justice  in 
ordering  election  under  power  given  in  statute,  cannot  be  controlled  by 
mandamus;  Wightman  v.  Karsner,  20  Ala.  454,  455,  holding  that  claim 
against  county  allowed  at  an  unauthorized  term  of  commissioners'  court 
created  no  liability;  Robertson  v.  State,  109  Ind.  83,  10  N.  E.  584,  holding 
that  where  there  is  no  jurisdiction  court  will  not  express  opinion  upon  the 
merits;  Fraser  v.  Willey,  2  Fla.  120,  discussing  meaning  of  the  word 
**  decision." 

Distinguished  in  Kyle  v.  Evans,  3  Ala.  483,  S7  Am.  Dec.  706,  holding 
justice  may,  by  parol,  authorize  another  to  issue  execution  in  his  name; 
Smith  V.  Morrill,  55  Pac.  825,  enjoining  judgment  regular  on  its  face,  but 
declared  voidable  for  failure  to  serve  summons  on  defendant. 

Denied  in  Scott  v.  Royston,  223  Mo.  594, 123  S.  W.  461,  judgment  of  Cir- 
cuit Court  for  sale  of  decedent's  estate  to  pay  debts,  void  for  want  of 
jurisdiction,  cannot  be  collaterally  attacked  by  party  on  ground  that  ap- 
pearance for  him  by  attorney  was  unauthorized. 

Jurisdiction  of  court  exercising  authority  over  subject  may  be  Inquired 
Into  in  every  court  when  proceedings  of  former  are  relied  on  by  one  claiming 
benefit  of  such  proceedings. 

Approved  in  Harris  v.  Cosby,  173  Ala.  96,  55  South.  235,  Civil  Court 
trying  civil  right  based  upon  ecclesiastical  decision  that  union  of  two  Pres- 
byterian churches  was  legally  effected  may  inquire  into  jurisdiction  of 
ecclesiastical  court;  Territory  v.  Delinquent  Tax  List,  3  Ariz.  91,  21  Pac. 
894,  holding  where  collection  of  taxes  is  conferred  on  courts,  they  are 
treated  in  exercise  of  it  as  courts  of  special  jurisdiction,  and  record  must 
affirmatively  show  authority;  Morse  v.  United  States,  29  App.  D.  C.  439, 
where  decree  for  sale  of  infant's  real  estate  is  void  for  want  of  jurisdic- 
tion, bond  of  trustee  appointed  to  make  sale  is.  also  void;  Cheever  v.  Wil- 
son, 6  D.  C.  165,  decree  rendered  in  Indiana  divorcing  parties  domiciled  in 
District  of  Columbia  is  void  and  cannot  be  recognized  in  proceeding  based 
upon  it;  Williamson  v.  Berry,  8  How.  541,  12  L.  Ed.  1190,  where  rule  was 
applied,  although  it  had  been  decided  by  highest  tribunal  that  court  had 
jurisdiction;  Burnham  v.  Webster,  2  Ware  (Dav.),  240,  Fed.  Cas.  2178, 
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there  is  no  presumption  in  favor  of  authority  of  foreign  courts, 
bat  it  must  expressly  appear ;  Guthrie  v.  Lowry,  84  Pa.  St.  537,  holding  in 
action  on  judgment  of  sister  State,  record  may  be  contradicted  by  im- 
peaching jurisdiction;  Pennywit  v.  Foote,  27  Ohio  St.  618,  22  Am.  Rep. 
351,  to  point  that  it  may  be  shown  court  did  not  have  jurisdiction,  although 
record  recited  that  facts  conferring  it  existed;  Goodman  v.  Winter,  64 
Ala.  431,  to  point  that  any  court  before  which  judgment  is  produced  as 
foundation  of  a  right  can  and  must  inquire  whether  it  had  jurisdiction; 
Chemung  Canal  Co.  v.  Judson,  8  N.  Y.  259*  holding  that  jurisdiction  of 
District  Courts  of  United  States  could  be  inquired  into;  Craig  v.  Andes, 
93  N.  Y.  410,  holding  to  proceedings  of  county  judge  under  a  statute  in  aid 
of  railroad  may  be  questioned;  Epping  v.  Robinson,  21  Fla.  48,  to  point 
that  where  court  is  of  limited  jurisdiction  everything  necessary  to  give 
jurisdiction  should  appear;  Russell  v.  Perry,  14  N.  H.  156,  where  judg- 
ment of  justice  of  peace'  in  another  State  was  attacked ;  Walker  v.  Myers^ 
36  Tex.  252,  to  point  that  judgments  of  courts  of  inferior  jurisdiction  can- 
not be  aided  by  presumption;  Clark  v.  Holmes,  1  Doug.  (Mich.)  3d4,  399, 
holding  jurisdiction  of  inferior  tribunals  may  be  inquired  into,  even  when 
it  tends  to  contradict  minutes  and  dockets ;  Ex  parte  0  'Brien,  127  Mo.  491, 
30  S.  W.  161,  holding  person  committed  for  contempt  by  inferior  court 
can  show  want  of  authority  and  attack  jurisdictional  recitals  in  commit- 
ment; dissenting  opinion  inJPritchett  v.  Clark,  5  Harr.  72,  holding  that  if 
jurisdiction  of  court  appear  of  record,  it  is  conclusive;  Kittredge  v.  Emer- 
son, 15  N.  H.  266,  to  point  that  jurisdiction  of  courts  to  issue  injunctions 
may  be  inquired  into;  Guaranty  T.  Co.  v.  Green  Cove  R,  R.  Co.,  139  U.  S. 
147,  35  L.  Ed.  120,  11  Sup.  Ct.  516,  holding  decree  in  foreclosure,  based 
upon  insufficient  publication  of  notice,  was  void;  Ferguson  v.  Crawford,  70 
N.  Y.  259,  26  Am.  Rep.  593,  holding  judgment  may  be  impeached  by  show- 
ing one  was  not  seryed  with  process  and  did  not  appear;  Putnam  v.  Man, 
3  Wend.  205,  20  Am.  Dec.  687,  holding  evidence  to  impeach'  return  of 
sheriff  by  showing  that  summons  was  not  personally  served,  was  admissi- 
ble; Mastin  v.  Gray,  1$  Kan.  463,  465,  469,  27  Am.  Rep.  152,  155,  158, 
where  ^title  under  sheriff's  deed  was  impeached  by  showing  that  return 
of  service  of  summons  was  false ;  Morrow  v.  Weed,  4  Iowa,  89,  and  Cooper 
V.  Sunderland,  3  Iowa,  129,  130,  134,  J56  Am.  Dec.  61,  62,  65,  both  holding 
that  sufficiency  of  petition  calling  into  action  power  or  jurisdiction  of  court 
cannot  be  questioned  collaterally;  Greenvault  v.  Farmers  &  Mechanics' 
Bank,  2  Doug.  (Mich.)  507,  where  court  held  judgment  void  because  writ 
was  issued  without  affidavit  required  by  statute ;.  Moore  v.  Edgefield,  32 
Fed.  501,  holding  that  in  application  for  mandamus  for  levy  of  tax  to 
pay  judgment,  it  is  competent  to  show  that  judgment  was  obtained  coram 
non  judice;  Polk  v.  Steamer  J.  W.  French,  5  Hughes,  432,  s.  c,  sub  nom^ 
The  J.  W.  French,  13  Fed.  919,  holding  court  may  examine  collaterally 
into  jurisdiction  of  another  court  to  pass  upon  questions  of  title  to  prop- 
■  erty;  Adams  v.  Terrill,  4  Woods,  341,  4  Fed.  800,  where  proceedings  of  a 
bankmptcy  court  were  attacked  collaterally  for  a  want  of  jurisdiction; 
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Thompson  v.  Whitman,  18  Wall.  467,  21  L.  EcL  901,  holding  that  whether 
offense  took  place  within  county  where  the  prosecution  took  place  may  be 
inquired  into;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  9  Fed.  245,  declining  to 
re-examine  State  court's  decision,  adjudging  that  testator  was  resident 
within  its  jurisdiction;  In  re  Tarble,  25  Wis.  397,  3  Am.  Bep.  88,  holding 
State  courts  could  inquire  upon  habeas  corpus  into  cause  of  detention  of 
prisoner  held  by  military  officer;  United  States  v.  Stowell,  2  Curt.  156,  Fed. 
Oas  16,409,  upon  necessity  on  indictment  for  obstructing  marshal,  of  facts 
necessary  to  power  to  issue  process  appearing;  In  re  Reynolds,  20  Fed. 
Cas.  596,  holding  that  decision  of  State  court  remanding  prisoner  in  habeas 
corpus  is  no  bar  to  writ  by  a  Federal  court;  Case  of  the  Electoral  College, 
1  Hughes,  587,  Fed.  Cas.  4336,  holding  that  where  it  clearly  appears  that 
State  'court  exceeded  its  authority  in  committing  petitioners,  they  will 
be  released  in  Federal  court;  Swift  v.  Meyers,  37  Fed.  43,  13  Sawy.  591, 
592,  holding  judgment  of  State  court  may  be  collaterally  questioned  in 
Federal  court  in  same  State  for  want  of  jurisdiction;  Eamball  v.  Merrick, 
20  Ark.  13,  holding  that  if  transcript  fails  to  show  jurisdiction  of  person, 
it  cannot  be  aided  by  other  evidence ;  Mason  v.  Russell,  1  Tex.  728,  holdii^ 
that  where  commissioner  for  certain  colony  issued  grant,  parol  evidence 
was  admissible  to  show  land  did  not  lie  within  the  colony;  Doolan  v.  Carr, 
125  U.  S.  627,  31  L.  Ed.  847,  8  Sup.  Ct.  1232,  holding  that  want  of  power 
in  officer  of  land  office  to  issue  land  patent  may  be  shown  in  action  at  law ; 
Walker  v.  Hendrick,  18  111.  571,  to  point  that  decision  of  register  and 
receiver  as  to  his  jurisdiction  is  open  to  attack;  Ludeling  v.  Vester,  20 
La.  Ann.  436,  holding  that  where  conflicting  patents  have  been  issued, 
courts  may  pass  upon  their  validity;  Moch  v.  Insurance  Co.,  4- Hughes,  119, 
10  Fed.  706,  arguendo. 

Estoppel  by  record.    Note,  11  E.  B.  0.  15. 

Conclusiveness  of  judgment  in  rem.    Note,  11  E.  B.  0.  46. 

Conclusiveness  of  probate  as  res  judicata.    Note,  21  L.  B.  A.  681,  682. 

Where  wife's  acknowledgment  falls  to  show  prijry  examination,  separate 
and  apart  from  husband.  County  Court  of  Kentucky  cannot  order  amendment. 
Cited  in  Doe  ex  dem.  Sprague  v.  Litherberry,  4  McLean,  446,  Fed.  Cas. 
13,251,  on  power  to  make  amendments  at  common  law. 

Clerk  has  no  authority  to  alter  record  of  his  certificate  of  acknowledgment 
of  deed  at  any  time  after  record  made. 

Approved  in  Durham, v.  Stephenson,  41  Fla.  120,  25  South.  287,  holding 
when  officer  has  taken  acknowledgment  and  made  certificate  thereof  which 
has  been  delivered,  he  cannot  subsequently  amend  his  certificate;  Butler 
V.  Butler,  169  N.  C.  589,  86  S.  £.  510,  where  justice  of  peace  in  making 
certificate  of  probate  to  wife's  conveyance  of  realty  omits  to  state  as  law 
requires  that  conveyance  was  not  unreasonable  and  injurious  to  her,  deed 
cannot  be  validated  by  new  certificate;  Munn  v.  Licwis,  2  Port.  28,  to 
point  that  when  certificate  is  made,  authority  is  exhausted  and  act  becomes 
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fixed  and  analterable;  Bours  v.  Zaehariah;  11  Cal.  295,  297,  70  Am.  Dec. 
784,  786,  and  Griffith  v.  Ventress,  91  Ala.  372,  24  Am.  St.  Rep.  928,  11 
L  B.  A.  195,  8  South.  314,  both  holding  officer  cannot  correct  certificato 
at  subseqaent  time,  nor  attach  new  and  valid  certificate;  Jennings  v.  Dock- 
ham,  99  Mich.  258,  58  N.  W.  68,  holding  that  attempted  correction  of 
record  of  deed  by  a  marginal  entry  signed  by  deputy  register  was  noil 
authorized;  McMuUen  v.  Eagan,  21  W.  Va.  246,  where  officer  rewrote  his 
eertificate  and  signed  same,  dating  it  as  of  time  of  first  acknowledgment; 
Harback  v.  Tyrrell,  48  Neb.  519,  87  L.  R.  A.  437,  67  N.  W.  487,  to  point 
that  aet  of  officer  in  taking  acknowledgment  is  a  ministerial  one. 

Distinguished  in  Jordan  v.  Corey,  2  Ind.  388,  52  Am.  Dec.  519,  holding 
that  officers  have  right  and  it  is  their  duty  to  correct  at  any  time  any 
mistake  in  their  certificates. 

Power  to  amend  certificates  of  acknowledgment.    Note,  52  Am.  Dec. 
521,  522. 

Right  to  attach  or  correct  certificate  of  acknowledgment  after  its  datel 
Note,  22  L.  R.  A.  (N.  S.)  216. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Oas.  1915D,  1056. 

Miscellaneous.  Cited  in  Bank  of  Woodland  v.  Oberhaus,  125  Cal.  323, 
57  Pac.  1070,  holding  the  act  of  notary  in  taking  acknowledgment  is  minis- 
terial and  not  judicial. 

1  Pet.  S4S-850,  7  L.  E<L  171,  8PSATT  ▼.  8FBATT. 

Maryland  act  of  Decembei  19,  1791,  providing  tbat  foreigners  may  hold 
and  conYey  land.  Is  an  enabling  act,  and  applies  to  those  only  who  could  not 
take  wltbout  it. 

Cited  in  Kershaw  v,  Kelsey,  100  Mass.  574,  97  Am.  Dec.  136,  to  point 
that  the  title  of  aliens  is  left  to  States,  except  so  far  as  controlled  by 
treaties.- 

M 

Foraigner  who  becomes  citizen  is  no  longer  foreigner  within  Maryland  act 
of  1791,  providing  thai,  foreigner  may  hold  and  convey  land. 

Cited  in  Kennedy  v.  Wood,  20  Wend.  232,  to  point  that  after  an  alien 
becomes  a  citizen,  from  that  time  he  holds  as  citizen;  Dixon  v.  Walker, 
30  Fed.  Cas.  1076,  holding,  that  after  foreigner  becomes  citizen,  proi)erty 
acquired  by  him  in  the  District  of  Columbia  cannot  be  transmitted  to 
foreign  heirs;  Matthew  v.  Rae,  3  Cr.  C.  C.  699,  Fed.  Cas.  9284,  holding 
alien  as  such  under  Maryland  act  of  1791,  had  right  to  purchase  and  hold 
and  transmit  to  his  heirs;  Hogan  v.  Kurtz,  94  U.  S.  777,  24  L.  Ed.  319, 
on  the  power  of  transmission  and  inheritance  from  aliens. 

Effect  of  State  constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  SI  L.  R.  A.  95. 

Alien's  right  to  inherit.    Note,  31  Ii.  R.  A.  177. 


1  Pet.  351-376  NOTES  ON  U.  S.  REPORTS.  -   678 

Where  lot  is  acquired  by  foreigner,  under  Maryland  act  of  1791,  power  of 
transmission  is  not  restricted  to  Us  diaracter  as  foreigner. 

Approved  in  Pierce  v.  JacobS;  7  Mackey  (D.  C),  501,  under  act  of  1791, 
plaintiffs  in  ejectment  as  aliens  inherit  real  property  of  alien  resident  of 
district;  Geoff roy  v.  Riggs,  7  Mackey  (D.  C),  341,  citizen  of  France 
cannot  inherit  land  in  District  of  Columbia  from  citizen  of  United  States; 
Geofroy  v.  Riggs,  133  U.  S.  266,  33  L.  Ed.  644,  10  Sup.  Ct.  2961,  holding 
that  a  citizen  of  France  can  take  land  in  the  District  of  Columbia  by 
descent  from  a  citizen  of  the  United  States;  Spratt  v.  Spratt,  4  Pet.  409, 
7  L.  Ed.  902,  holding  the  statute  authorizing  descent  to  alien  heirs  of  lands 
held  by  aliens  did  not  apply  to  lands  purchased,  but  for  which  no  deed  was 
executed  before  becoming  citizen. 

Explained  in  Colgan  v.  McKeon,  24  N.  J.  L.  573,  holding,  under  New 
Jersey  law,  alien  could  not  devise  property  to  an  alien. 

Distinguished  in  Jost  v.  Jost,  1  Mackey  (D.  C),  492,  citizen  of  Switzer- 
land may  inherit  land  from  citizen  of  United  States  under  treaty  of  1850. 

1  Pet.  351-375,  7  L.  Ed.  174,  BEU.  ▼.  M0BBI80N. 

Act  of  Congress  of  1789,  permitting  taking  of  depositions,  being  In  dero- 
gation of  the  common  law,  is  strictly  construed. 

Approved  in  Hutchins  v.  Hutchins,  41  App.  D.  C.  370,  under  code.  Su- 
preme Court  of  District  of  Columbia,  could  not  take  deposition  of  wit- 
nesses in  foreign  country  on  oral  examination;  MaSser  v.  Gaston,  70 
Wash.  692,  127  Pac.  472,  deposition,  not  certified  or  mailed  to  clerk  of 
court,  and  not  showing  by  whom  reduced  to  writing,  nor  that  it  was  read 
to  witness,  should  be  suppressed;  United  States  v.  Tilden,  10  Ben.  574, 
Fed.  Cas.  16,522,  where  court  said  the  statute  was  still  to  have  fair  and  ^ 
reasonable  construction  with  regard  to  its  purpose;  Goodhue  v.  Grant, 

1  Pinn.  558,  holding  certificate  must  plainly  and  satisfactorily  show  com- 
pliance with  the  statute;  Bowman  v.  Sanborn,  25  N.  H.  103,  holding  un- 
fairness or  impropriety  may  be  shown  by  evidence  aliunde;  Allen  v.  Blunt, 

2  Wood.  &  M.  135,  Fed.  Cas.  217,  where  no  notice  was  given  to  party 
or  counsel;  Patterson  v.  Fagan,  38  Mo.  79,  holding  deposition  not  showing 
statutory  notice  cannot  be  read;  Carrington  v.  Stimson,  1  Curt.  438,  Fed. 
Cas.  2450,  holding  service  of  notice  by  leaving  copy  at  the  place  of  abode 
insufBcient ;  Great  Fall  M.  Co.  v.  Mathes,  5  N.  H.  575,  holding  notice  of 
taking  need  not  state  the  time  when  court,  where  action  is  pending,  is 
to  be  holden;  Pickard  v.  Polhemus,  3  Mich.  187,  holding,  that  if  fact  of 
due  notice  existed,  such  fact  being  proved  in  court  to  which  deposition  is 
returned,  entitles  it  to  be  read;  Lawrence  v.  Finch,  17  N.  J.  Eq.  241,  and 
Western  Union  T.  Co.  v.  Collins,  45  Kan.  94,  10  L.  R.  A.  518,  25  Pac.  189, 
depositions  suppressed  because  oath  did  not  conform  to  statute;  Jones  v. 
Smith,  6  Iowa,  234,  holding  deposition  will  be  suppressed  where  it  was 
taken  and  returned  by  officer  not  named;  Thompson  y.  Wilson,  34  Ind.  96, 
where  deposition  Vas  suppressed  because  taken  before  officer  not  atithor- 
ized  to  take  depositions  in  State  where  it  was  to  be  read;  In  re  Thomas,  35 
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Fed.  823,  holding  irregularity  in  taking  testimony  is  waived  by  appearance 
^'^^  cross-examination ;  Voce  v.  Lawrence,  4  McLean,  205,  Fed.  Cas.  16,979, 
folding  mistake  in  the  name  of  plaintiff  or  defendant  is  no  ground  for 
Ejecting  a  deposition;  United  States  v.  Julian,  162  U.  S.  325,  40  L.  Ed. 
584, 16  Sup.  Ct.  801,  to  point  that  certificate  to  depositions  is  required ;  The 
Cypress,  1  Blatchf.  &  11.  89,  Fed.  Cas.  3530,  where  deposition  was  not 
certified  in  conformity  to  the  statute;  Stewart  v.  Townsend,  41  Fed.  123, 
holding  omission  of  a  notary  to  certify  that  he  is  not  interested  is  not 
ground  for  suppression ;  Harris  v.  Wall,  7  How.  704,  12  L.  Ed.  879,  holding 
omission  in  certificate  of  reasons  for  taking  could  not  be  supplied ;  Travers 
T.  Jennings,  39  S.  C.  412,  17  S.  E.  850,  holding  it  was  not  sufficient  sealing 
to  merely  seal  it  in  envelope;  Fowler  v.  Merrill,  11  How.  393,  13  L.  Ed. 
748,  Hempst.  615,  Fed.  Cas.  9469,  where  objections  to  deposition  were 
overruled  on  authority  of  principal  case;  McGinnis  v.  Egbert,  8  Colo.  48, 
5  Pac.  656,  where  it  was  contended  that  rule  as  to  strict  construction  of 
statutes  applied  to  statute  relating  to  mining  locations. 

Distinguished  in  Union  Pacific  Co.  v.  Reese,  56  Fed.  290,  15  U.  S.  App. 
92,  holding  deposition  would  not  be  suppressed  on  sole  ground  that  it  was 
taken  during  term  at  which  case  might  be  tried;  Bird  v.  Halsy,  87  Fed. 
677,  holding  law  inapplicable  to  depositions  in  foreign  country. 

Certlflcate  of  magistrate  taking  deposition  Is  evidence  of  facts  stated 
thereiii  so  as  to  entitle  deposition  to  be  read,  if  necessary  facts  are  there  suf- 
ficiently disclosed. 

Cited  in  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  618,  8  L.  Ed.  249,  and 
Merrill  v.  Dawson,  Hempst.  592,  Fed.  Cas.  9469,  holding  statement  in 
certi^cate  is  sufficient  evidence  that  the  witness  lived  more  than  hundred 
miles  from  place  of  trial;  Merrill  v.  Dawson,  Hempst.  615,  Fed.  Cas.  9469, 
11  How.  393,  13  L.  Ed.  743,  where  objections  to  deposition  were  overruled 
on  authority  of  principal  case. 

Bedndng  of  deposition  to  writing  In  presence  of  magistrate  taking  It  Is 
statutory  requisite,  and  proof  of  It  Is  necessary  preliminary  to  Its  Introduction 
attrlaL 

Cited  in  Sayre  v.  Sayre,  14  N.  J.  L.  490,  492,  and  Blake  v.  Smith,  3  Fed. 
Cas.  605,  both  holding  certificate  that  deposition  was  reduced  to  writing 
by  one  taking  it  or  witness  in  his  presence  is  necessary. 

In  order  to  admit  a  deposition  In  evidence,  something  more  than  a  mere 
presumption  should  exist  that  It  was  rightly  taken;  there  ought  to  he  direct 
proof  that  the  requisitions  of  the  statute  have  been  fully  compiled  with. 

Approved  in  Young  v.  State,  90  Md.  588,  45  Atl.  532,  holding  it  was  not 
error  to  refuse  defendant's  application  fpr. commission  in  criminal  case 
pending  trial,  to  take  deposition  of  witness  who  was  too  ill  to  attend; 
Bandall  v.  Venable,  17  Fed.  165,  holding  depositions,  taken  according  to 
State  statute,  inadmissible  in  Circuit  Court  where  Federal  law  conflicts. 
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Supreme  Court  will  follow  State  constmctlon  of  State  statnte  of  limita- 
tions, and  not  settled  construction  of  the  Englisb  statute  from  wMch  It  was 
substantially  taken. 

Approved  in  Commonwealth  v.  International  Harvester  Co.,  131  Ky.  560, 
133  Am.  St.  Rep.  256,  115  S.  W.  706,  statute  legalizing  pooling  of  farm 
products,  if  not  to  enhance  products  above  real  value,  is  not  in  conflict  with 
Constitution  requiring  legislature  to  enact  laws  prohibiting  trusts,  and 
X>ools. 

Design  of  statute  of  limitations  and  presuidptlon  of  payment  from  lapse 
of  time. 

Approved  in  Wilson  v.  Isennirger,  185  U.  S.  62,  46  L.  Ed,  807,  22  Sup. 
Ct.  575,  holding  under  Pennsylvania  Act,  April  27,  1855,  section  7,  con- 
tract is  not  unconstitutional  which  provides  that  conclusive  presumption 
arises  of  release  of  any  irredeemable  ground  rent  on  which  no  payment 
or  demand  has  been  made  for  twenty-one  years;  Lynchburg  Cotton  etc.  v. 
Travelers'  Ins.  Co.,  140  Fed.  724,  where  insurance  policy  provides  that 
action  barred  if  not  commenced  within  thirty 'days,  and  conduct  of  com- 
pany induces  del|iy  beyond  time,  limitation  runs  from  refusal  to  pay; 
Bullion  &  Exchange  Bank  v.  Hegler,  93  Fed.   894,  holding  written   ac- 
knowledgment of  debt  before  it  has  become  barred  with  statement  of 
debtor  that  he  cannot  pay  or  that  he  cannot  pay  until  he  can  sell  some 
property,  is  not  one  from  which  promise  to  pay  can  be  inferred;  Knoedler 
v.  Meloy,  2  McAr.   (D.  C.)   243,  statute  of  limitations  entitled  to  same 
respect  as  other  defenses,  and  may  be  pleaded  where  maker  of  notes  in- 
capable of  explaining  by  reason  of  her  death;  Kilton,  Warren  etc.  Co*  v. 
Prov.  Tool  Co.,  22  R.  I.  621,  48  Atl.  1044,  holding  under  Gen.  Laws  R.  I., 
1896,  c.  180,  §  22,  right  of  action  against  stockholder  for  debt  of  corpo- 
ration does  not  accrue  until  creditor  has  exhausted  remedy  against  cor- 
poration;  Stubblefield  v.  McAuliff,  20  Wash.  446,  55  Pac.  638,   holding 
under  2  Ballinger's  Ann.  Codes  and  Statutes  Wash.,  §  4817  (2  Hill's  Code, 
§  132),  providing  for  limitation  on  note,  does  not  extend  limitation   as 
against  wife  joining  in  mortgage  of  community  property  by  payments  on 
note  by  husband  without  authority  of  wife;  Illinois  Steel  Co.  v.  Budzisz, 
139  Wis.  338,  121  N.  W.  368,  grantee  of  tenant  taking  possession  as  owner 
in  manner  to  challenge  real  owner  is  disseizor,  and  adverse  possession  for 
ten  years  gives  valid  title  under  statute;  Whereatt  v.  Worth  and  Another, 
108  Wis.  299,  84  N.  W.  444,  holding  court  has  discretionary  power  to  allow 
amendment  to  pleading  setting  up  statute  of  limitations;   Ten  Eyck  v. 
Wing,  1  Mich.  46,  holding  that  statute  is  to  be  favored;  Williams  v.  Will- 
iams, 5  Ohio,  445,  to  point  that  such  statutes  should  be  construed  accord- 
ing to  expressed  intent;  Saunders  v.  Robertson,  23  Miss.  391,  to  point 
that  defense  of  statute  is  regarded  as  meritorious;  Paschal  v.  Davis,  3 
Oa.  265,  holding  that  it  was  duty  of  courts  to  so  construe  statute  as  to 
prevent  the  mischief  intended  to  be  remedied  and  not  to  create  exceptions ; 
Willison  v.  Watkins,  3  Pet.  54,  7  L.  Bd.  600,  applying  rule  to  relation  of 
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landlord  and  tenant;  Southard  y.  Brady,  36  Fed.  660,  holding  claim  in 
admiralty  which  would  he  harred  at  law  is  harred  by  analogy  on  ground 
of  laches;  Campbell  v.  Haverhill,  166  U.  S.  617,  39  L.  Ed.  283,  16  Sup. 
Ct.  220,  applying  statute  to  actions  at  law  for  infringement  of  patent  let- 
ters; McLellan  v.  Crofton,  6  Me.  347,  construing  exception  in  statute 
relating  to  merchant's  accounts;   Guliok  v.  Princeton   etc.   Tp.   Co.,   14 
N.  J.  L.  648,  where  question  was  whether  mutual  accounts  were  saved 
from  operation  of  the  statute;  Savings  Bank  v.  Ladd,  40  N.  H.  472,  con- 
struing section  providing  that  actions  ux>on  notes  secured  by  mortgage 
may  be  brought  as   long   as    suit    may  be  brought  on  mortgage;  Tate  v. 
Hawkins,  81  Ky.  681,  50  Am.  Bep.  184,  holding  vendee  cannot,  by  pay- 
ments, extend  statute  on  vendor's  lien  as  against  remote  vendee;  John- 
son V.  Wilson,  29  Gratt.  388,  where  court  considered  effect  of  devise  for 
payment  of  debts  on  statute;  Merrill  v.  Monticello,  66  Fed.  166,  holding 
tliat  in  cases  of  implied  or  constructive  trusts,  lapse  of  time  is  as  com- 
plete bar  in  equity  as  at  law;  Hatfield  v.  Montgomery,  2  Port.  77,  holding 
that  in  case  of  fraud,  party,  after  knowledge,  must  not  delay  unreason- 
ably; Adams  v.  Davis,  47  Ga.  341,  holding  that  where  one  sued  within 
time,  dismissed,  and  then  sued  again  he  was  not  saved;  Snoddy  v.  Cage, 
5  Tex.  Ill,  construing  exception  of  absence  from  State;  Chambers  v.  Gar- 
landy  3  6.  Greene,  322,  holding  offer  to  pay  debt  in  land  was  not  sufficient 
acknowledgment;  Crawford  .v.  Childress,  1  Ala.  494,  where  there  was  ac- 
knowledgment before  statute  had  run;  Peck  v.  Mallamus,  10  N.  Y.  622, 
where  court  said  that  party  asserting  State  claim  against  bona. ^ fide  pur- 
chasers is  held  to  his  strict  rights;  Harrison  v.  Heflin,  64  Ala.  660,  holding 
that  after  twenty  years,  claim  against  surety  of  administrator  is  presumed 
to  have  been  discharged;  Broadway  v.  Pool,  19  La.  262,  holding  plea  of 
prescription  may  be  filed  or  amended  at  trial  as  it  is  plea  that  is  favored; 
Fain  v.  Garthright,  6  Ga.  13,  holding  that  bond  for  title  is  color  of  title 
and  possession  under  it  is  adverse. 

Constitutionality  of  statutes  of  limitation.    Note,  60  Am.  Dec.  391. 

Effect  of  the  bar  of  the  statute  of  limitations.    Note,  96  Am.  St.  Bep. 
667. 

Revival  of  debt  discharged  in  bankruptcy.    Note,  136  Am.  St.  Rep. 
390. 

New  promise  to  remove  bar  of  limitations  must  be  clearly  proTed  and 
most  be  nnconditlonaL 

Approved  in  In  re  McGuire,  132  Fed.  394,  holding  due-bill  reciting 
amounts  due  and  dates  did  not  remove  bar  of  limitations;  Reed  v.  Inter- 
state Oil  Co.,  41  Colo.  466,  92  Pac.  912,  where  defendant  acknowledged 
debt  within  statutory  period,  bar  is  removed;  Thomas  v.  Carey,  26  Colo. 
490,  491,  68  Pac.  1096,  holding  promise  to  pay  balance  on  aggregate  of 
several  claims  does  not  establish  promise  to  pay  those  barred;  Ross  v. 
Fiekling,  11  App.  D.  C.  461,  broker's  account  for  commissions  barred  by 
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statute  cannot  be  revived  by  adding  new  items  to  his  owii  side  of  account ; 
Johnson  v.  Gregg,  7  D.  C.  145,  where  statute  of  limitations  is  pleaded, 
evidence  of  new  promise  may  be  given  without  having  been  pleaded  in 
replication;  Thompson  v.  Shepherd,  1  Mackey  (D.  CO,  388,  void  transfer 
of  claim  against  United  States  used  as  evidence  of  acknowledgment  of 
debt  taking  it  out  of  statute  of  limitations;  Kleis  v.  McGrath,  127  Iowa, 
462,  109  Am.  St.  Bep.  396,  69  L.  B.  A.  260,  103  N.  W.  372,  execution  of 
note  for  unpaid  interest  on  prior  note  does  not  remove  bar  of  limitations; 
Wheeler  v.  Castor,  11  N.  D.  354,  92  N.  W.  384,  holding  that  statute  of 
limitations  is  not  regarded  with  disfavor,  but  as  a  plea  has  same  merit  as 
any  other  defense ;  Koop  v.  Cook,  67  Or.  97,  98,  135  Pac.  318,  new  promise 
to  pay  promissory  note,  conditioned  on  continuance  of  sickness,  does  not 
remove  bar  of  statute  of  limitations;  Coler  v.  Martin,  99  Va.  232,  233, 
37  S.  E.  910,  911,  holding  admission  of  indebtedness  and  agreement  to 
pay  debts  incurred  after  dissolution  of  partnership  does  not  remove  bar 
as  to  debts  incurred  while  plaintiff  was  a  member  of  a  partnership;  This- 
ler  V.  Stephenson,  54  Wash.  607,  103  Pac.  988,  promise  to  pay  note  with- 
out interest  in  reasonable  time  but  new  promise  not  to  put  note  in  full 
force,  removes  bar  of  statute;  Liberman  v.  Gurensky,  27  Wash.  416,  420, 
67  Pac.  1000,  1001,  holding  statement  in  letter  that  debtor  was  not  cer- 
tain about  amount  of  debt  but  would  pay  some  time,  intimating  that  he 
was  financially  embarrassed,  is  not  sufficient  to  remove  bar;  Smith  v.  Fly, 
24  Tex.  353,  76  Am.  Dec.  113,  holding  an  agreement  containing  no  ex- 
press promise  nor  an  acknowledgment  upon  which  the  promise  can  be 
implied  is  insufficient ;  Buckner  v.  Johnson,  4  Mo.  101,  holding  there  should 
either  be  an  express  promise  to  pay  a  particular  sum  or  an  acknowledg- 
ment of  real  subsisting  debt;  Crawford  v.  Childress,  1  Ala.  489,  to  point 
that  if  the  expression  be  equivocal  it  ought  not  to  be  received;  Adams 
V.  Tucker,  6  Colo.  App.  400,  40  Pac.  785,  holding  implied  promise  is 
created  by  clear  and  unqualified  acknowledgment  and  payment  on  account 
removes  bar;  Strickland  v.  Walker,  37  Ala.  386,  387,  holding  that  while 
promise  must  be  clear  and  explicit,  evidence  of  it  need  not  be  clear  and 
explicit;  Davis  v.  Herring,  6  Mo.  22,  holding  unconditional  promise  to 
renew  notes  was  sufficient;  Green  v.  Coos  Bay  W.  R.  Co.,  10  Sawy.  629, 
23  Fed.  70,  holding  that  from  acknowledgment  under  circumstances  in- 
dicating willingness  to  pay,  law  will  imply  promise;  Evans  v.  Carey,  29 
Ala.  107,  construing  expressions  regarded  as  express  promise;  McNab  y. 
Stewart,  12  Minn.  409,  and  Farmers'  Bank  v.  Clarke,  4  Leigh,  606,  both 
holding  conditional  promise  does  not  suffice  unless  performance  of  con- 
dition is  shown ;  McCormick  v.  Brown,  36  Cal.  185,  95  Am.  Dec.  178,  where 
defendant  offered  to  pay  certain  sums  at  certain  times;  AUcock  v.  Ewen, 

2  Hill,  327,  where  defendant  said  "his  partner  ought  to  have  paid,"  and 
offered  to  pay  principal;  Hamilton  v.  Carnes,  4  Cr.  C.  C.  531,  Fed.  Cas. 
5977,  where  there  was  an  offer  to  plaintiff's  agent  upon  terms  the  agent 
was  not  authorized  to  accept;  Chambers  v.  Garland,  3  G.  Greene,  325, 
holding  offer  to  pay  debt  in  land  was  insufficient;  Bates  y.  Bates,  33  Ala. 
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105,  where  debtor  declared  he  had  once  offered  to  settle  in  lands  and 
either  would  or  could  now  if  administrator  were  authorized;  Aldrette  v. 
Demitt,  32  Tex.  678,  where  one  did  not  acknowledge  nor  promise  to  pay 
except  upon  failure  to  produce  receipt ;  Norton  v.  Colby,  62  111.  202,  where 
a  defendant  said  if  his  notes  could  be  produced  he  would  pay  them,  and 
on  being  produced  walked  away;  Allen  v.  Webster,  16  Wend.  28tf,  where 
defendant  said  he  would  pay  anything  found  ^ue  on  an  arbitration,  also 
saying  he  owed  nothing,  but  money  was  owed  him;  Ten  Eyck  v.  Wing, 
1  Mich.  47,  48,  holding  new  promise  would  not  be  inferred  from  stipula- 
tion to  take  and  state  account;  Leigh  v.  Linthecum,  30  Tex.  103,  to  point 
that  on  promise  to  pay  anything  found  due  on  settlement,  settlement  is 
necessary ;  BeU  v.  Crawford,  8  Gratt.  117,  132,  to  point  that  mere  promise 
to  settle  accounts. in  order  to  ascertain  and  pay  what  is  due  is  not  suffi- 
cient; Quarrier  v.  Quarrier,  36  W.  Va.  317,  16  S.  E.  166,  holding  promise 
to  pay  ''agreed  balance  on  your  judgment,"  was  not  sufficient;  Pearson 
V.  Darrington,  32  Ala.  268,  where  debtor  said  that  when  itptes  were  pre- 
sented he  would  make  satisfactory  arrangement  and  payment  of  the  prin- 
cipal ought  to  be  satisfactory;  Penley  v.  Waterhouse,  3  Iowa,  439,  hold- 
ing expression  of  inability  to  pay,  coupled  with  acknowledgment,  would 
not  destroy  its  effect ;  Young  v.  Wetzell,  3  Cr.  C.  C.  369,  Fed.  Cas.  18,176, 
where  one  declared  that  he  would  pay  the  debt  if  not  arrested  on  other 
judgments  and  compelled  to  clear  out  under  insolvent  act;  Fort  Scott  v. 
Hickman,  112  U.  S.  164,  28  L.  Ed.  641,  6  Sup.  Ct.  64,  holding  that  ac- 
knowledgment must  be  made  not  to  stranger  but  to  the  creditor  or  some 
one  acting  for  him;  Trammel  v.  Salmon,  2  Bail.  311,  holding  declarations 
to  third  persons,  by  an  intestate,  would  not  suffice;  Moore  v.  Bank  of 
Columbia,  6  Pet.  92,  94,  8  L.  Ed.  381,  332,  where  defendant  said,  in  gen- 
eral conversation,  that  he  .owed  certain  sum  which  Ke  could  pay^at  any 
time;  Dinguid  v.  Schoolfield,  32  Gratt.  807,  where  deposition  by  debtor 
in  ease  in  which  obligee  was  not  party,  was  held  sufficient;  Biddel  v. 
Brizzolara,  66  Cal.  382,  where  purchaser  assumed  mortgage  debt  and  court 
considered  its  effect  as  new  promise  on  part  of  mortgagor;  Bloodgood  v. 
Bruen,  8  N.  T.  373,  holding  allegations  of  general  admissions  that  the 
debt  was  due,  insufficient;  Hanson  v.  Towle,  19  Kan.  281,  holding  mere 
reference  to  indebtedness  and  implying  no  disposition  to  question  its 
validity,  insufficient;  Bridges  v.  Stephens,  132  Mo.  637,  34  S.  W.  658, 
to  point  that  the  admission  niust  be  of  such  present  indebtedness  that 
promise  to  pay  would  irresistibly  be  implied ;  Belles  v.  Belles,  12  S".  J.  L. 
347,  to  point  that  if  anything  be  said  to  repel  presumption  of  a  promise 
to  pay,  it  is  insufficient;  Cadmus  v.  Polhemus,  4  Fed.  Cas.  983,  and  Biad- 
ley  V.  Field,  3  Wend.  273,  both  holding  that  if  defendant  admits  debt, 
but  protests  against  his  liability,  it  is  not  sufficient;  Belote  v.  Wynne, 
7  Yerg.  542,  643,  holding  an  admission  that  debt  is  due,  accompanied  with 
refusal  to  pay,  is  not  sufficient;  Thurmond  v.  Trammell,  28  Tex.  379,  91 
Am.  Dec  S25»  where  defendant  acknowledged  plaintiff's  title  to  person- 


1  Pet.  351-375  NOTES  ON  U.  S.  REPORTS.  586 

Acknowledgment  or  ne^  promise  to  suspend  the  ranning  or  remove 
the  bar  of  the  statute  of  limitations.  Note,  102  Am.  St.  Rep.  767, 
769,  775. 

Necessity  that  new  promise  to  remove  bar  of  statute  of  limitations 
should  be  definite  as  to  particular  debt  in  questtdn.  Note,  Ann. 
Gas.  1914B,  223,  224. 

Effect  of  promise  to  pay  "as  soon  as  he  [promisor]  can."  Note,  27 
L.  R.  A.  (N.  S.)  300. 

Unaccepted  offer  of  compromise  as  tolling  limitations.  Note,  37 
L.  R.  A.  (N.  S.)  886. 

Acknowledgment  to  take  ^ebt  out  of  llmltationB  must  be  unauallfled. 
and  direct  admission  of  previous  subsisting  debt  which  the  party  is  liable  and 
willing  to  pay. 

Approved  in  Bullion  &  Exchange  Bank  v.  Hegler,  93  Fed.  895,  holding 
writing  in  order  to  give  new  cause  of  action,  or  stay  bar  of  statute,  must  con- 
tain express  promise  to  pay  pre-existing  debt  or  acknowledgment  of  present 
debt;  Hornblower  v.  George  Washington  University,  31  App.  D.  C.  73, 
letter  stating  claims  referred  for  adjustment  is  not  acknowledgment  of 
debt,  and  will  not  remove  bar  of  statute  of  limitations;  Bean  v.  Wheatley, 
13  App.  D.  C.  480,  where  debtor  states  willingness  to  pay  account,  but 
objects  to  one  item  which  is  exj^ained,  and  no  further  objection  is  offeied, 
acknowledgment  is  sufficient  to  remove  bar  of  statute  of  limitations; 
Ruppert  V.  Beavans,  2  App.  D.  C.  302,  unqualified  statement  of  defendant 
that  he  ow€d  the  debt  sufficient  to  remove  bar  of  statute  of  limitations; 
Soper  V.  Baum,  6  Mackey  (D.  C),  32,  explicit  acknowledgment  of  subsist- 
ing debt,  with  promise  to  settle,  takes  it  out  of  statute  of  limitations; 
Otterback  v.  Brown,  2  McAr.  (D.  C.)  546,  evidence  of  new  promise  de- 
pending upon  testimony,  incredible  in  other  respects,  insufficient  to  remove 
bar  of  statute ;  Visher  v.  Wilbur,  5  Cal.  App.  571,  90  Pac.  1068,  defendant's 
letter  denying  that  he  owes  plaintiff's  intestate  anything,  but  stating 
willingness  to  pay  any  valid  claim  if  such  exists,  will  not  remove  bar  of 
statute;  Rogers  v.  Robson,  147  Mich.  658,  111  N.  W.  194,  letter  to  mort- 
gagee by  mortgagor  making  inquiry  as  to  partial  release  of  mortgage,  if 
certain  sum  paid,  is  hot  new  promise  removing  bar  of  statute;  Cotulla  v. 
Urbahn,  104  Tex.  216,  218,  Ann.  Caa.  1914B,  217,  84  L.  R.  A.  (N.  S.)  345, 
135  S.  W.  1163,  1164,  parol  evidence  inadmissible  to  show  that  letter  of 
general  acknowledgment  to  bank  included  plaintiff's  claim  and  removed 
bar  of  statute  of  limitations ;  Somerset  v.  Veghte,  44  N.  J.  L.  514,  to  point 
that  the  circumstances  must  amount  to  unqualified  admission  of  continued 
existence  of  debt  and  not  negative  willingness  to  pay ;  Conover  v.  Conover, 
1  N.  J.  Eq.  411,  holding  that  if  there  be  circumstances  repelling  presump- 
tion of  willingness  to  pay  or  if  expressions  be  vague  it  is  not  sufficient; 
Hunter  v.  Kittredge,  41  Vt.  368,  holding  that  from  unqualified  acknowledg- 
ment unaccompanied  by  any  unwillingness  to  pay,  new  promise  may  be 
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inferred;  Jordan  v.  Jordan,  85  Tenn.  566,  3  S.  W.  898,  holding  an  express 
waiver  of  the  statute,  supported  alone  by  moral  obligation,  sufficient; 
Hancock  y.  Bliss,  7  Wend.  269,  where  debtor  admitted  demand,  but  de- 
clared his  inability  to  pay  and  said  he  hoped  to  see  his  creditors  and  do 
something  about  it;  Stafford  v.  Bryan,  3  Wend.  536,  holding  that  if  effect 
caitybe  given  to  admissions  without  referring  them  to  particular  demand 
they  will  not  'constitute  new  promise ;  Bissell  v.  Jaudon,  16  Ohio  St.  508, 
holding  consent  of  decree  ordering  sale  of  mortgaged  premises  and  that 
proceeds  be  applied  on  judgment  was  acknowledgment;  Gage  v.  Dudley, 
64  N.  H.  274,  9  Atl.  788,  holding  items  of  mutual  account  constitute  of 
themselves  no  admission;  Courson  v.  Courson,  19  Ohio  St.  460,  discussing 
effect  of  new  items  of  mutual  account;  McNear  v.  Roberson,  12  Ind.  App. 
93,  39  N.  E.  898,  where  letter  acknowledged  debt  with  request  pot  to  exact 
entire  amount  and  statement  that  if  given  time  he  would  pay;  Goldsby  v. 
Gentle,  5  Blackf.  438,  holding  wcgrds,  "plaintiff  might  have  paid  long  ago 
if  he  had  not  treated  me  badly,"  insufficient ;  Russell  v.  Copp,  5  N.  H.  155, 
where  defendant  said  he  thought  he  had  paid  it  and  if  anything  was  due 
he  supposed  he  must  pay  it ;  Crowder  v.  NiohoU,  9  Yerg.  454,  holding  state- 
ment by  one  that  he  would  fix  it  or  arrange  it,  was  not  sufficient;  Webber 
V.  Cochrane,  4  Tex.  36,  where  acknowledgment  was  "the  within  obligation 
and  interest  is  just,  due  and  unpaid" ;  Ventris  v.  Shaw,  14  N.  H.  425,  where 
defendant  said  "he  guessed  the  note  was  outlawed,  but  that  would  make 
no  difference";  Russell  v.  Davis,  51  Minn.  483,  53  N.  W.  767,  where  there 
was  an  indorsement  on  one  of  two  notes  attached  together,  "this  note  and 
the  one  attached  are  all  right  and  I  think  I  can  pay  one  hundred  dollars 
on  them  next  fall";  Ridgway  v.  English,  22  N.  J.  L.  417,  where  testator 
said  of  his  daughter  that  she  had  been  good  housekeeper,  that  "she  had 
never  been  paid,  but  he  intended  she  should  be";  Broddie  v.  Johnson,  1 
Sneed,  468,  holding  agreement  to  submit  matters  to  third  person  and  to 
pay  whatever  may  be  found  due  would  not  revive  debt ;  Stockett  v.  Sasscer, 
8  Md.  381,  holding  that  where  there  are  disputed  accounts  agreement  to 
refer  will  not  remove  bar;  Toothaker  v.  Baulder,  13  Colo.  227,  22  Pac.  471, 
where,  in  action  against  city  on  bonds,  it  was  attempted  to  remove  bar  by 
showing  payment  of  coupons ;  Carroll  v.  Forsyth,  69  111.  131,  where  promise 
was  not  to  creditor,  but  to  one  from  whom  he  had  borrowed  money  to 
repay  him  such  loan. 

Distinguished  in  Hopkins  v.  Stout,  6  Bush  (Ky.),  386,  where  court  con- 
sidered effect  of  partial  payment  of  note  as  acknowledgment. 

In  the  confltmclioii  of  local  statutes,  the  Supreme  Court  respects  and 
follo^ra  the  Judgments  of  local  tribunals. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  decision  of  Okla- 
homa court  that  railroad  company  not  complying  with  State  statutes  could 
not  plead  limitations,  finds  Federal  court  in  action  for  injuries  sustained 
in  Oklahoma;  Inglis  v.  Trustees  etc.  of  Sailors'  Snug  Harbor,  3  Pet.  128, 
7  L.  Ed.  627,  holding  that  it  is  uniform  rule  of  Supreme  Court  with  respect 
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to  title  to  apply  same  rale  applied  in  State  tribunals;  Thompson  y. 
Phillips,  1  Bald.  284,  Fed.  Cas.  13,974,  following  construction  by  State 
court  on  priority  between  purchasers  under  execution;  Balkam  v.  Wood- 
stock Iron  Co.,  154  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct.  1014,  and  Nicolls 
V.  Rogers,  2  Paine,  440,  Fed.  Cas.  10,260,  following  construction  of  State 
courts  on  statutes  of  limitations;  Bauserman  v.  Blunt,  147  U.  S.  653,  37 
L.  Ed.  318,  13  Sup.  Ct.  469,  holding  such  construction  would  be  followed, 
although  decided  other  way  by  Circuit  Court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  421,  423. 

Admission  by  debtor  of  unliquidated  account,  on  which  something  la  due, 
is  BOt  sufficient  to  take  the  case  out  of  statute. 

Cited  in  Magee  v.  Magee,  10  Watts,  173,  holding  acknowledgment  must 
be  so  precise  as  to  preclude  hesitation  about  its  meaning;  Blair  v.  Drew, 
6  N.  H.  244,  to  point  that  it  ought  to  clearly  appear  that  acknowledgment 
relates  to  identical  debt  sought  to  be  recovered;  Pray  v.  Garcelon,  17  Me. 
146,  holding  that  mere  general  admission  that  something  is  due  without 
reference  to  particular  claim  is  not  sufficient;  Harrison  v.  Philler,  32  Miss. 
238,  holding  acknowledgment  of  an  indefinite  balance  due  on  claim  would 
not  save  bar;  United  States  v.  Wilder,  13  Wall.  256,  20  L.  Ed.  683,  holding 
an  admission  of  certain  sum  as  due  cannot  be  converted  into  payment  on 
larger  sum,  so  as  to  take  larger  sum  out  of  statutes. 

Distinguished  in  Eastman  v.  Walker,  6  N.  H.  369,  holding  declaration 
by  maker  of  note  that  something  was  due  which  he  was  ready  to  pay  was 
sufficient;  Conway  v.  Reyburn,  22  Ark.  291,  292,  293,  294,  298,  299,  301, 
holding  that  an  acknowledgment  of  indebtedness  on  a  demand  without 
specification  of  amount  due  removes  bar. 

The  act  of  each  partner  during  the  continuance  of  the  partnership  and 
within  the  scope  of  its  objects  binds  all  others. 

Approved  in  White  v.  Connecticut  General  Life  Ins.  Co.,  34  App.  D.  C. 
469,  payment  of  interest  by  one  of  joint  obligors  prevents  running  of 
statute  of  limitations  in  favor  of  other;  Gulick  v.  Gulick,  14  N.  J.  L.  582, 
holding  acts  and  assumptions  of  one  partner  in  relation  to  any  of  partner- 
ship dealings  will  bind  him  and  his  partner. 

Dissolution  puts  an  end  to  authority  of  partner,  except  to  settle  partner- 
ship  concerns  already  existing  and  distribute  remaining  fonds. 

Approved  in  In  re  Malschick,  217  Fed.  493,  admissions  of  each  member  of 
bankrupt  partnership  admissible  only  against  him  in  subsequent  .proceed- 
ings; Harper  v.  Cunningham,  8  App.  D.  C.  438,  partner  has  no  implied 
power  to  confess  judgment,  and  judgment  so  entered  is  invalid;  Miller  v. 
Miller,  McAr.  &  M.  (D.  C.)  113,  48  Am.  Bep.  7S8„  promise  or  partial  pay- 
ment by  one  joint  maker  does  not  withdraw  note  from  proteetion  of  statute 
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of  limitations  as  to  other  joint  makers  not  knowing  of  promise  or  pay- 
ment; Woodson  V.  Wood,  84  Va.  485,  5  S.  E.  280,  holding  no  partner  can 
create  cause  of  action  against  other  partners,  except  by  new  authority; 
Vanzant  v.  Kay,  2  Humph.  110,  holding  note  by  one  partner  would  not 
be  binding  on  other;  National  Bank  v.  Norton,  1  Hill,  675,  and  Hurst  v. 
Hill,  8  Md.  404,  63  Am.  Dec.  706,  holding  partner  cannot  renew  firm  note 
after  dissolution;  Lockwood  v.  Comstock,  4  McLean,  384,  Fed.  Gas.  8449, 
holding  that  neither  partner  can  by  any  note  in  writing  bind  firm,  even  for 
finn  debt ;  Merrit  v.  Pollys,  16  B.  Mon.  356,  holding  that  one  partner  cannot 
bind  his  former  copartner  by  any  writing  creating  new  cause  of  action  or  for 
the  renewal  or  liquidation  of  partnership  note  or  account;  Humphreys  v. 
Castam,  5  Ga.  167,  48  Abl  Dec.  248,  holding  partner's  indorsement  of  note 
in  name  of  firm,  though  in  payment  of  debt  of  firm,  is  not  binding;  Palmer 
V.  Dodge,  4  Ohio  St.  35,  62  Am.  Dec.  278,  holding  liquidating  partner  has 
no  power  to  extend  time  for  payment  of  debts  to  increase  their  amounts 
or  create  new  ones;  Miller  v.  Niemerick,  19  111.  174,  holding  that  state- 
ments of  one  partner  are  incompetent  to  charge  other;  Hogg  v.  Orgett, 
M  Pa.  St.  348,  holding  admissions  of  partner  bind  no  one  but  himself; 
Feigley  v.  Whittaker,  22  Ohio  St.  612,  613,  10  Am.  Rep.  782,  783,  holding 
admissions  of  partner  in  adjusting  unsettled  business  were  evidence  to 
charge  other;  Doughton  v.  Tillay,  4  Blackf.  435,  as  to  effect  of  admissions 
of  partner,  the  court  not  deciding  the  question ;  Hall  v.  Lanning,  91  U.  S. 
169,  23  L.  Ed.  274,  holding  that  one  partner  could  not  cause  appearance 
of  another  partner  to  be  entered;  Lachomette  v.  Thomas  5  Rob.  (La.)  175, 
holding  one  partner  could  not  use  social  name  so  as  to  bind  rest,  nor  bind 
by  an  acknowledgment  of  debt  or  account;  First  Nat.  Bank  v.  Payne,  85 
Va.  895,  9  S.  E.  155,  where  before  checks  drawn  on  defendant  firm  and 
for  collection  sent  it  by  plaintiff  bank  partner  died,  and  survivor  charged 
checks  to  drawer  and  credited  amount  to  plaintiff  bank;  Bentlcy  v.  White, 
3  B.  Mon.  266,  38  Am.  Dec.  189,  holding  authority  of  special  partner  ceases 
when  particular  purpose  of  partnership  is  concluded;  Rose  v.  Coffield,  53 
Md.  23,  86  Am.  Bep.  891,  where  effect  of  want  of  notice  of  dissolution 
was  considered. 

Partner's  powers  after  dissolution.    Note,  6  Am.  Dec.  574. 

The  powers,-  rights,  liabilities  and  remedies  of  partners  after  the  dis- 
solution of  the  firm.    Note,  40  Am.  St.  Rep.  566. 

Relation  of  agency  existing  between  persons  jointly  liable.  Note,  65 
Am.  St.  Rep.  683,  684,  685,  687,  688,  690. 

Proceedings  to  enforce  partnership  liability  where  one  partner  has 
died.    Note,  77  Am.  Dec.  115. 

Admission  by  partner  after  dissolution  of  pcurtnership  as  binding  co- 
partner.^ Note,  15  Ann.  Gas.  938. 

Acknowledgment  of  de1>t  barred  by  limitations  is  new  contract  springing 
out  of  and  supported  by  original  consideration. 
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Approved  in  Fowler  v.  Cotton  State  Lnmber  Co.,  39  App.  D.  C.  222, 
buyer's  promise  after  receiving  lumber  to  pay  price  previously  agreed 
upon  is  waiver  of  known  defects  und  will  avail  seller  in  action  on  new 
promise;  Shelley  v.  Wescott,  23  App.  D.  C.  139,  statute  that  oral  promise 
not  sufficient  to  take  case  out  of  statute  of  limitations  does  not  apply  to 
case  pending;  Penley  v.  Waterhouse,  3  Iowa,  433,  holding  that  it  is  as  new 
promise  with  previous  debt  as  consideration  and  supports  the  action  inde- 
pendent of  original  promise;  Kampshall  v.  Goodman,  6  McLean,  193,  Fed. 
Cas.  7606,  holding  remedy  is  on  new  promise  that  original  debt  is  not  re- 
vived and  is  considered  only  as  affording  good  consideration;  Bradford  v. 
Spyker,  32  Ala.  146,  on  the  point  that  the  recovery  must  be  on  new  promise 
only;  dissenting  opinion  in  Coles  v.  Kelsey,  2  Tex.  673,  where  the  court 
considered  whether  declaration  should  be  on  new  promise  or  original  obliga- 
tion; Coles  V.  Kelsey,  2  Tex.  649,  47  Am.  Dec.  668,  and  Butcher  v.  Hixton, 
4  Leigh,  626,  both  holding  that  plaintiff  must  count  on  the  subsequent 
acknowledgment  in  his  declaration;  Reigne  v.  Desportes,  Dud.  127,  holding 
promise  is  new  cause  of  action  which  must  be  declared  upon  in  words  in 
which  it  was  made;  Howe  v.  Saunders,  38  Me.  362,  holding  where  new 
promise  varies  from  original  there  should  be  count  upon  new  promise; 
Wolffe  V.  Eberlein,  74  Ala.  106,  49  Am.  Bep.  813,  to  point  as  to  nature  of 
new  promise  to  pay  debt  discharged  in  bankruptcy;  Depuy  v.  Swart,  3 
Wend.  140,  20  Am.  Dec.  676,  holding  new  promise  to  pay  debt  discharged 
in  bankruptcy  does  not  renew  old  contract;  Cape  Girardeau  Co.  v.  Harbison, 
68  Mo.  96,  and  Hunting^n  v.  Babbitt,  46  Miss.  636,  both  holding  that  ad- 
ministrator could  not  revive  debt;  Shoemaker  v.  Benedict,  11  N.  Y.  184, 
62  Am.  Dec.  97,  on  question  as  to  whether  joint  debtor  could  revive  debt 
as  against  other;  Dickerson  v.  Turner,  12  Ind.  230,  holding  that  neither 
partner  nor  joint  contractor  can  make  new  contract;  Exeter  Bank  v.  Sulli- 
van, 6  N.  H.  136,  holding  that  if  debt  be  admitted  but  debtor  refuses  to  pay, 
no  promise  can  be  raised  by  implication;  Grayson  v.  Taylor,  14  Tex.  676, 
where  question  was  as  to  whether  mortgage  given  was  subject  to  homestead 
exemption;  Stubblefield  v.  McAuliff,  66  Pac.  638,  relying  on  this  principle 
in  holding  a  husband's  acknowledgment  of  mortgage  debt  insufficient  to 
revive  it  against  wife;  Briscoe  v.  Anketell,  28  Miss.  372,  61  Am.  Dec.  556» 
holding  new  promise  before  note  is  barred  does  not  create  new  contract; 
dissenting  opinion  in  Russell  v.  Buck,  11  Vt.  179,  holding  that  promise  by- 
one  already  legally  liable  if  waited  on  certain  time  creates  no  new  liability ; 
Hubbard  v.  Bugbee,  68  Vt.  179,  2  Atl.  697,  holding  assumpsit  lies  on  new 
promise  made  by  feme  who  is  discovert  and  capable  of  binding  herself; 
Johnson  v.  Albany  etc.  R.  R.  Co.,  64  N.  Y.  427,  13  Am.  Rep.  609,  on  effect  of 
statute  on  debt. 

Distinguished  in  Foute  v.  Bacon,  24  Miss.  166,  where  promise  was  made 
before  bar  and  court  said  it  was  merely  continuation  of  original  promise ; 
Woodlie  V.  Towles,  9  Baxt.  693,  holding  that  homestead  is  not  exempt  from 
payment  of  debt  contracted  before  passage  of  homestead  law,  althou^  bar 
is  complete  if  new  promise  is  made  subsequently. 
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Disapproved  in  Dean  y.  .Hewitt,  6  Wend.  263;  holding  ^mand  revived  by 
statute  is  same  after  remedy  has  been  revived. 

Moral  obligation  as  consideration  to  uphold  an  express  promise.    Note, 
89  Am.  8t.  Rep.  740. 

After  dissolution  of  partnerslilp,  one  partner  cannot,  by  acknowledgment, 
revive  debt  due  by  firm  so  as  to  take  it  out  of  statute  of  limitations. 

Approved  in  McLin  v.  Harvey,  8  Ga.  App.  362,  363,  365,  69  S.  E.  124, 125, 
under  statute,  part  payment  on  promissory  note  by  principal  or  surety  be- 
fore note  is  barred  by  statute  does  not  constitute  new  point  for  running  of 
statute  as  to  cosurety;  Gillingham  v.  Brown,  178  Mass.  421,  60  N.  E.  123, 
holding  under  Pub.  Stats.,  c.  197,  §  §  15,  16,  providing  that  no  acknowledg- 
ment shall  be  evidence  of  continuing  contract  unless  in  writing,  effect  of 
part  pa3mient  is  not  taken  away  and  payment  of  five  dollars,  under  agree- 
ment to  pay  ten  dollars  per  month,  entitles  plaintiff  to  recover  only  amount 
due  at  date  of  writ,  in  action  on  note ;  Gronna  v.  Goldammer,  26  N.  D.  126, 
143  N.  W.  395,  payment  by  one  of  cosureties  of  claim  barred  by  statute  of 
limitations  is  voluntary,  and  does  not  entitle  him  to  contribution  from  other 
cosurety ;  Grovenor  v.  Signor,  10  N.  D.  510,  88  N.  W.  281,  holding  payment 
by  one  joint  debtor  does  not  operate  as  new  promise  which  will  interrupt 
statute  of  limitation  against  another  joint  debtor;  Wilson  v.  Torbert,  3 
Stew.  304,  21  Am.  Dec.  635,  Ellicott  v.  Nichols,  7  GiU,  101,  48  Am.  Dec. 
550,  Van  Keuren  v.  Parmelee,  2  N.  Y.  533,  51  Am.  Dec.  329,  Searight  v. 
Craighead,  1  Penr.  &  W.  138,  Meggett  v.  Jones,  4  Strob.  221,  222  (dissenting 
opinion,  p.  229),  Muse  v.  Donelson,  2  Humph.  168,  36  Am.  Dec.  310,  Belote  v. 
Wynne,  7  Yerg.  544,  Speake  v.  White,  14  Tex.  369,  and  Yandes  v.  Lefavour, 
2  Blackf.  373,  all  holding  acknowledgment  by  6ne  partner  after  dissolution 
would  not  take  case  out  of  the  statute  as  to  other  partners;  Cooper  v. 
Wood,  1  Colo.  App.  106,  27  Pac.  886,  holding  that  no  acknowledgment  by 
surviving  partner  after  the  death  of  his  copartner  will  revive  debt;  Tate  v. 
Clements,  16  Fla.  355,  362,  26  Am.  Rep.  711,  716,  holding  acknowledgment 
after  dissolution  and  before  debt  was  barred  did  not  prevent  reviving  as  to 
others;  Cronkhite  v.  Herrin,  15  Fed.  888,  Mayberry  v.  Wiiloughby,  5  Neb. 
370,  373,  374,  26  Am.  Rep.  493,  494,  496,  and  Burr  v.  W^illiams,  20  Ark.  188, 
all  holding  that  part  payment  by  one  partner  does  not  revive  debt  as  to 
other  partner;  Harper  v.  Fairley,  53  N.  Y.  445,  on  distinction  between  part 
payment  by  partner  during  partnership  and  one  made  after  dissolution; 
Conrad  v.  Buck,  21  W.  Va.  407,  holding  agreement  that  one  of  partners 
shaliwind  up  business  does  not  authorize  him  to  create  any  new  liability; 
Whitney  v.  Reese,  11  Minn.  149,  where  one  partner  in  course  of  liquidation 
signed  writing  to  effect  that  balance  due  should  not  be  barred;  Kerper  v. 
Wood,  48  Ohio  St.  621, 15  L.  R.  A.  659,  member's  note  will  not  take  demand 
out  of  statute  as  to  others;  Bloodgood  v.  Bruen,  8  N.  Y.  369,  holding  one 
who  was  surviving  partner  and  also  executor  cannot  in  either  relation 
revive  debt;  Bispham  v.  Patterson,  2  McLean,  90,  92,  Fed.  Cas.  1441,  hold- 
ing letter  admitting  account  is  not  admissible  to  bind  firm;  Daniel  y. 
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Nelson,  10  B.  Mon.  318,  holding  admissions  of  one  partner  are  not  com- 
petent to  charge  firm;  Willis  v.  Morrison,  44  Tex.  31,  where  charge  that 
if  jury  found  against  one  partner  they  must  also  find  against  other  was 
held  incorrect;  Western  Stage  Co.  v.  Walker,  2  Iowa,  512,  65  Am.  Dec. 
791,  holding  majority  of  partners  could  conduct  business  after  dissolution, 
notwithstanding  dissent  of  minority;  Atwood  v.  Qillett,  2  Doug.  (Mich.) 
216,  where,  after  bankruptcy,  the  partners  continued  in  business  and  one 
executed   written   acknowledgment   of   debt;    Thompson   v.   Richards,  14 
Mich.  189,  holding  admissions  of  one  of  two  defendants  sued  for  joint 
liability    are    evidence    against    him    but    not    i^inst    his    codefendant; 
Leonard  v.  Hughlett,  41  Md.  387,  to  point  that  no  promise  by  one  obligor 
would  revive  remedy  on  bill  single  as  against  co-obligor;  Biscoe  v.  Jenkins, 
]0  Ark,  116,  holding  that  part  payment  of  debt  by  one  joint  and  several 
debtor  is  not  revival  as  to  codebtor;  Meitzler  v.  Todd,  12  Ind.  App.  382, 
54  Am.  St.  Rep.  532,  39  N.  E.  1046;  Oleson  v.  Wilson,  20  Mont.  549,  63 
Am.  St.  Rep.  642,  52  Pac.  373;  Shoemaker  v.  Benedict,  11  N.  Y.  182,  62 
Am.  Dec.  96;  Cowhick  v.  Shingle,  5  Wyo.  93,  101,  63  Am.  St.  Rep.  21, 
28,  25  L.  R.  A.  610;  37  Pac.  691,  694;  Steel  v.  Souder,  20  Kan.  41,  and 
Ooudy  V.  Gillam,  6  Rich.  30,  all  holding  payment  on  note  by  one  maker 
does  not  revive  note  as  against  other  makers;  Whipple  v.  Stevens,  22 
N.  H.  226,  holding  that  partial  payment  by  one  of  two  joint  debtors 
does  not  take  case  out  of  statute  as  to  other;  Turner  v.  Thom,  89  Va. 
747,  17  S.  E.  324,  holding  joint  obligor  is  not  liable  to  contribution  on 
payment  under  barred  debt;  Craig  v.  Calloway  Co.  Court,  12  Mo.  101, 
holding  payment  of  interest  by  one  obligor  in  bond  before  statute  attached 
took  it  out  of  statute  as  to  others;  Smith  v.  Irwin,  37  Mo.  175,  90  Am. 
Dec.  377,  holding  joint  makers  are  not  affected  by  allowance  of  claim 
against  estate  of  deceased  maker  ^nd  payments  thereon;  Exeter  Bank 
V.  Sullivan,  6  N.  H.  134,  holding  acknowledgment  by  one  of  two  sureties 
did  not  revive  debt  as  to  other;  Lingan  v.  Henderson,  1  Bland  Ch.  278, 
holding   that    where   several   were   liable,   an   acknowledgment    must   be 
equivalent  to  renewal  by  all;  Whitaker  v.  Rice,  9  Minn.  18,  86  Am.  Dec. 
80,  holding  payment  by  one  joint  obligor  of  interest  on  bond  before  bar 
took  case  out  as  against  his  co-obligor;  Kallenbach  v.  Dickinson,  100  111. 
438,  441,  443,  446,  39  Am.  Rep.  53,  56,  57,  60,  and  Willoughby  v.  Irish, 
35  Minn.  66,  67,  69,  59  Am.  Rep.  299,  300,  302,  27  N.  W.  380,  382,  both 
holding  payment  by  one  joint  debtor  before  statute  has  run  does  not  aitect 
other ;  ■  Bowdre  v.  Hampton,  6  Rich,  220,  221,  holding  joint  payment  is 
not  evidence  against  another  liable  by  a  separate  contract  for  same  debt; 
Lowther  v.  Chappell,  8  Ala.  355,  42  Am.  Dec.  643,  holding  liability  of 
surety  is  not  revived  by  principal's  subsequent  acknowledgment;  Abbott 
V.  North  Andover,  145  Mass.  486,  14  N.  E.  758,  holding  town  treasurer 
had  no  authority  to  bind  town  by  renewal;  Frazer  v.  Perdrieau,  1  Bail. 
173,  court  saying  one  person  could  not  make  another  liable  for  debt 
without  his  consent* 
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Distingnished  in  Flannery  ▼.  Maine  Red  Granite  Co.,  3  App.  D.  C.  400, 
acknowledgment  of  debt  by  one  partner  before  statute  has  run  will  avoid 
operation  of  statute  as  to  all  partners;  Sheak  v.  Wilbur,  48  Or.  377, 
11  Ann.  Gas.  58,  86  Pac.  376,  under  statute,  part  payment  on  note  by 
trustee  in  bankruptcy  of  one  maker  tolls  statute  of  limitations  as  to 
other;  Cox  v.  Bailey,  0  Ga.  470,  64  Am.  Dec.  S60,  holding  promise  by  one 
of  makers  before  statute  had  operated  takes  ease  out  of  statute ;  Sigour- 
ney  v.  Drury,  14  Pick.  397,  holding  payment  of  interest  by  principal 
promisor  in  note  took  case  out  of  statute  as  to  surety;  Miller  v.  Miller, 
McAr.  &  M.  738,  48  Am.  Rep.  789,  740,  and  dissenting  opinion  in  Shoemaker 
^.•Benedict,  11  N.  Y.  193,  both  holding  payments  by  one  of  makers  before 
aetitti  is  barred  do  not  affect  others;  Parker  v.  Merrill,  6  Me.  47,  holding 
declarations  concerning  facts  transpiring  previous  to  dissolution  are  admis- 
sible against  all  members.  Referred  to  in  Greenleaf  v.  Quincy,  12  Me.  14,  28 
Am.  Dec  146,  holding  admissions  by  partner  after  dissolution  were  sufficient 
to  take  ease  out  of  statute ;  Shepley  v.  Waterhouse,  22  Me.  499,  holding  that 
new  promise  by  one  of  several  makers  of  note  revives  debt  as  to  all ;  Joslyn  v. 
Smith,  13  Vt.  357,  holding  that  payments  by  one  joint  contractor  took  case 
out  of  statute  as  to  others ;  Ttllinghast  v.  Nourse,  14  Ga.  648,  holding  pay- 
ment on  joint  note  is  sufficient  to  take  it  out  of  statute  as  against  coprom- 
isor;  Partlow  v.  Singer,  2  Or.  309,  holding  Oregon  statute  revived  old  rule 
that  payment  by  one  joint  debtor  revived  liability  as  to  all. 

Disapproved  in  Willis  v.  Hill,  2  Dev.  &  B.  234,  31  Am.  Dec.  414,  holding 
if  debt  be  proved,  declarations  by  partner  after  dissolution  removed  bar. 

Part  payment  by  joint  debtor  as  suspending  running  of  statute  of 

limitations  as  to  joint  obligors  not  authorizing  or  ratifying  such 

acts. .  Note,  Ann.  Gas.  1912D,  1830,  1334. 
Power  of  partner  after  dissolution  to  interrupt  statute  of  limitations 

as  to  firm  debt.    Note,  15  L.  R.  A.  657.* 
Payment  or  promise  by  principal  as  extending  limitation  period  as  to 

surety.    Note,  87  L.  R.  A.  (N.  S.)  273. 
^he  maxim,  ''Nullum  tempus  occurrit  regi."    Note,  101  Am.  8t.  Rep. 

Ma. 

|A'    ^Ilaineous.    Miscited  in  Gatling  v.  Robins,  8  Ind.  187,  note. 
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-performance  according  to  letter  when  unconscionable  not  decreed,  but 
^eeicaent  modified  to  do  justice  and  make  compliance  with  such  modification 
^^tion  of  grant  of  relief. 

approved  in  Wright  v.  Vocalion  Organ  Co.,  148  Fed.  214,  applying  rule 
golt  for  specific  performance  of  contract  for  interest  in  future  inven- 
^  n— 38 
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tions;  Hulmes  v.  Thorpe,  5  N.  J.  Eq.  429,  to  point  that  court  may  modify 
agreement  so  as  to  do  justice  if  circumstances  require  it;  Elfelt  v.  Hart, 
1  McCrary,  16,  1  Fed.  269,  holding  that  where  contract  is  tainted  with 
fraud,  it  may  he  amended  and  equity  would  enter  decree  which  would  be 
just;  Wabash  &  E.  Canal  v.  State,  7  Ind.  183,  to  point  that  equity  cannot 
dispense  with  statute  on  a  contract  but  it  may  use  discretion  in  regard 
to  enforcing  it;  Fitzpatrick  v.  Beatty,  1  Gilm.  468,  to  point  that  equity 
will  not  enforce  a  contract  founded  in  fraud  or  mistake;  Palo  Alto  Co. 
V.  Harrison,  68  Iowa,  90,  26  N.  W.  19,  holding  contract  founded  in  fraud 
or  mistake  or  not  supported  by  adequate  consideration  will  not  be  en- 
forced; Morrison  v.  Pray,  21  Ark.  116,  holding  mere  naked  hardness. of 
bargain  would  not  prevent  its  enforcement;  Wallace  v.  Rappleye,  1^  111. 
259,  to  point  that  a  change  of  circumstances  may  be  regarded  before 
decreeing  performance;  Daughdrill  v.  Edwards,  59  Ala.  429,  where  there 
was  question  as  to  enforcement  of  contract  payable  in  Confederate  money ; 
Miami  Exp.  Co.  v.  Bank  of  the  United  States,  Wright,  253,  to  point  that 
if  conveyance  is  mortgage  it  cannot  be  changed  as  against  intervening 
interests. 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Rep.  392. 

Where  Judgment  debtor  asks  protection  on  ground  that  lie  has  satisaed 
judgment,  court  may  modify  or  grant  bis  prayer  upon  such  conditions  as  justice 
demands. 

Cited  in  Veazie^v.  Williams,  8  How.  161,  12  L.  Ed.  1030,  where  false 
steps  were  taken  to  enhance  price  of  property  sold  at  auction  and  party 
sought  relief  in  equity. 

Miscellaneous.  Miscited  on  construction  of  devise  in  Jenkins  ▼.  Merritt, 
17  Fla.  322,  and  in  Perkins  v.  Currier,  3  Wood.  &  M.  80,  Fed.  Cas.  10^985. 

1  Pet.  386-464,  7  L.  Ed.  189,  OONABD  ▼.  ATIaAKTIO  INS.  00. 

That  borrower  at  respondentia  applies  money  i£  discharge  of  prior  loan 
does  not  make  any  difference  as  to  legal  right  of  parties. 

Cited  in  The  Brig  Draco,  2  Sumn.  188,  Fed.  Cas.  4057,  holding  it  is  not 
necessary  to  a  bottomry  bond  that  the  money  be  advanced  for  necessaries; 
The  Unicom,  5  Hughes,  32,  Fed.  Cas.  9849,  on  definition  of  bottomry,  court 
construing  terms  loss,  average  and  salvage  in  maritime  contracts. 

Distinguished  in  Greeley  v.  Watisrhouse,  19  Me.  14,  36  Am.  Dec.  780, 
holding  valid  bottomry  bonds  may  be  executed  at  home  port,  although 
not  applied  to  purposes  of  ship  or  voyage. 

Limited  in  Greely  v.  Smith,  3  Wood.  &  M.  248,  249,  251,  254,  256,  Fed. 
Cas.  5750,  holding  a  bottomiy  bond  would  not  be  valid  for  a  pre-existing 
debt  but  only  for  repairs  or  outfits  and  cargo. 
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XflqpandentU  loan  need  not  be  made  before  departure  of  sbip,  nor  need 
aumey  loaned  be  emplojed  in  ontfit  of  yeeeeL 

Cited  in  The  Rapid  Transit,  11  Fed.  325,  court  saying  same  principle 
applied  to  bottomry  bonds;  Gardner  v.  The  White  Squall,  9  Fed.  Cas.  1203, 
holding  master  cannot  make  loan  on  bottomry  to  pay  claims  for  repairs 
in  foreign  port,  contracted  five  months  prior;  The  Ship  Panama,  01c.  351, 
Fed.  Cas.  10,703,  to  point  that  validity  of  bottomry  is  not  affected  if  it 
be  given  after  ship  has  sailed,  provided  debt  is  at  risk. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  870. 

Insolvency  In  sense  of  act  of  1790,  giving  United  States  priority,  relates 
to  ibch  general  divestment  of  property  as  wonld  in  fact  be  eanivalent  to 
insolvency  In  its  technical  sense. 

Cited  in  Morewood  v.  Hollister,  6  N.  Y.  322,  holding  an  assignment  of 
all  one's  estate  to  trustees,  for  the  payment  o¥  one's  debts,  is  conclusive 
of  insolvency;  Stanley  v.  Bobbins,  36  Vt.  429,  holding  a  general  assign- 
ment by  a  creditor  must  contain  a  trust  for  others  not  parties  and  embrace 
all  the  debtor's  property;  WoodhuU  v.  Wjagner,  1  Bald.  302,  Fed.  Cas. 
17,975,  on  effect  of  discharge  in  one  State  on  debt  payable  in  another. 

Mere  inability  of  Mebtor  to  pay  all  his  debts  ia  not  insolvency  within  act 
of  1799,  giving  United  States  priority. 

Cited  in  United  States  v.  McLellan,  3  Sunrn.  352,  Fed.  Cas.  15,G98, 
following  rule . 

Priority  of  United  States  under  Insolvency  act  of  1799  is  not  right  super- 
seding assignment  of  debtor  as  to  any  property  which  United  States  may 
afterward  take  in  execution  so  as  to  prevent  such  property  passing  by  the 
assignment. 

Approved  in  Srhmidtman  v.  Atlantic  Phosphate  &  Oil  Corp.,  230  Fed. 
773,  statute  of  New  York  does  not  give  employee's  claim  for  wages  prior- 
ity over  specific  lien  on  property  of  corporation;  The  Florida,  212  Fed. 
336,  claim  of  United  States  for  cargo  lost  in  collision  does  not  differ  from 
claims  of  other  shippers  and  is  entitled  to  no  preference;  In  re  Bennett, 
153  Fed.  689,  82  C.  C.  A.  531,  under  Federal  bankruptcy  act,  material- 
man's lien  cannot  be  displaced  by  priority  of  United  States  claim  to  pay- 
ment out  of  general  funds  in  hand  of  assignee;  Hawes  &  Co.  v.  Wm.  R. 
Trigg  Co.,  110  Va.  206,  65  S.  E.  554,  in  contract  to  construct  ship  for 
Federal  government,  title  to  ship  remained  in  contractor  and  material- 
men's liens  were  prior  to  government  lien  for  installments  paid;  dissenting 
opinion  in  New  York  Terminal  Co.  v.  Gaus,  204  N.  Y.  523,  98  N.  E.  15, 
majority  holding  that  State  tax  upon  corporation  franchise  is  paramount 
lien  unaffected  by  prior  encumbrances;  Conrad  v.  Nicoll,.  4  Pet.  310,  7 
L.  Ed.  868,  and  Conrad  v.  Pacific  Ins.  Co.,  6  Pet.  280,  8  L.  Ed.  398,  both  fol- 
lowing rule;  Thayer  v.  Hedges,  22  Ind.  307,  to  point  that  provision  that 
the  laws  of  United  States  should  be  supreme  justified  act  giving  priority; 
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United  States  v.  McLellan,  3  Sumn,  355,  Fed.  Cas.  15,698,  to  point  that 
conveyance  to  one  or  more  creditors  to  discharge  their  debts  was  not 
"voluntary  assignment"  so  as  to  give  priority ;  United  States  v.  Wood,  28 
Fed.  Cas.  753,  s.  c,  sub  nom.  United  States  v.  Lewis,  13  Bank.  Reg.  38, 
and  Campbell  v.  Colorado  etc.  Co.,  0  Colo.  66,  10  Pac.  252,  both  holding 
that  priority  did  not  attach  where  partial  assignment  only  was  made; 
United  States  v.  Langton,  5  Mason,  284,  285,  Fed.  Cas.  15,560,  holding  that 
priority  is  not  affected  by  omission  of  small  part  by  mistake  or  fraud; 
United  States  v.  Couch,  25  Fed.  Cas.  674,  holding  assignment  of  firm  prop- 
erty and  property  of  only  one  member  does  not  establish  insolvency  of 
firm  so  as  to  give  priority;  United  States  v.  Wilkinson,  5  Dill.  277,  Fed. 
Cas.  16,695,  holding  priority  is  secured  only  when  property  is  attached 
or  is  being  administered  for  his  creditors  generally;  Bush  v.  United 
States,  8  Sawy.  330,  14  Fed.  323,  holding  judgment  confessed  for  amount 
of  one's  assets  not  assignftient  giving  priority;  United  States  v.  Griswold, 
7  Sawy.  303,  8  Fed.  501,  holding  that  when  debtor  assigned  his  property 
by  means  of  judgments  confessed,  priority  attached;  Farmers'  Bank  v. 
Beaston,  7  Gill  &  J.  426,  28  Am.  Dec.  229,  holding  priority  does  not  apply 
in  mere  cases  of  inability  to  pay;  Kalkman  v.  Causten,  2  Gill  &  J.  365, 
to  point  that  United  States  is  entitled  to  priority  in  the-  payment  of 
custom-house  bonds ;  Forsyth  v.  Clark,  3  Wend.  655,  and  Storm  v.  Waddcll, 

2  Sand.  Ch.  527,  528,  holding  that  priority  creates  no  lien  on  specific 
property;  Cottrell  v.  Pierson,  2  McCrary,  393,  12  Fed.  807,  United  States 
v.  Lewis,  13  N.  B.  R.  33,  26  Fed.  Cas.  924,  and  United  States  v.  Duncan, 
12  111.  541,  543,  all  holding  priority  does  not  supersede  a  prior  lien ;  Beaston 
V.  Farmers'  Bank,  12  Pet.  134,  l36,  9  L.  Ed.  1029,  1030,  holding  right 
secured  by  attachment  could  not  be  defeated;  United  States  v.  Duncan, 
4  McLean,  630,  Fed.  Cas.  15,003,  holding  priority  does  not  disturb  lien  of 
mortgage  or  of  judgment  made  perfect  by  levy;  Savings  &  L.  Soc.  v. 
Multnomah  Co.,  169  U.  S.  428,  42  L.  Ed.  805,  18  Sup.  Ct.  395,  to  point 
that  mortgage  of  realty  will  defeat  priority;  United  States  v.  Duncan, 
12  JU.  535,  and  United  States  v.  Duncan,  4  McLean,  622,  Fed.  Cas.  15,003, 
both  holding  priority  suspended  State  laws  on  distribution  of  estates; 
Postmaster-general  v.  Robbins,  1  Ware,  169,.  Fed.  Cas.  11,314,  holding 
priority  did  not  supersede  allowance  to  widow;  United  States  v.  Crook- 
shank,  1  Edw.  Ch.  237,  240,  holding  priority  does  not  give  priority  out  of 
real  estate  vested  in  heirs  of  the  debtor;  United  States,  v.  Hack,  8  Pet. 
275,  8  L.  Ed.  913,  holding  priority  did  not  extend  so  as  to  take  property 
of  partner  from  partnership  effects  to  pay  separate  debt;  Brent  v.  Bank 
of  Washington,  10  Pet.  611,  612,  9  L.  Ed.  553,  holding  priority  does  not 
overreach  prior  conveyance  by  debtor;  United  States  v.  Canal  Bank,  3 
Story,  81,  Fed.  Cas.  14,715,  to  point  that  there  is  no  general  priority  in 
United  States,  but  priority  depends  upon  statute;  Watson  v.  Watson,  1 
Oa.  268,  holding  estate  of  guardian  who  dies  chargeable  to  his  wards  is 
liable  therefor  before  any  other  debt;  Doe  ex  dem.  v.  Deavors,  8  Ga.  485, 
holding  that  taxes  are  general  lien  on  all  property  of  debtor;  Anderson  v. 
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State,  23  Miss.  476,  holding  although  tax  was  not  lien  on  ehoses  in  action 
tax  collector  had  right  to  prior  payment  of  their  proceeds;  Kimball  v. 
Jenkins,  11  Fla.  125,  89  Am.  Dec.  241,  holding  that  execution  lien  was  not 
dissolved  by  death;  Brunswick  etc.  R.  R.  Co.  v.  Hughes,  52  Ga.  560,  to  point 
that  secret  lienB  are  dangerous  and  are  only  upheld  where  some  great  public 
interest  is  involved. 

Priority  of  State  of  United  States  in  payment.    Note,  29  L.  R.  A. 
231,  236. 
I 
Mortgage  Is  not  only  lien  for  debt  but  transfer  of  property  itself  as 

security. 

Approved  in  Frame  v.  Bivens,  189  Fed.  790,  mortgage  given  to  secure 
loan  of  intermarried  citizen  of  Indian  tribe  on  his  surplus  lands  is  con- 
veyance amounting  to  alienation;  In  re  Moore,  146  Fed.  188,  where  instru- 
ment given  as  security  for  loan,  and  purporting  to  be  deed,  but  not  accom- 
panied by  reconveyance  bond  as  required  by  Georgia  code,  and  containing 
contradictory  recitals,  constitutes  common-law  mortgage,  and  where  prop- 
erty was  in  debtor's  possession,  and  surrendered  to  bankruptcy  trustee,  it 
is  subject  to  sale  as  part  of  assets  of  his  estate;  Diggs  v.  Fidelity  & 
Deposit  Co.,  112  Md.  72,  20  Ann.  Gas.  1274,* 75  Atl.  521,  owner  of  property 
may  by  deed  of  trust  in  nature  of  mortgage  subject  it  to  lien  for  payment 
of  future  debts;  Adams  v.  Holden,  111  Iowa,  60,  82  N.  W.  470,  holding 
where  absolute  deeds  are  given  with  contracts  of  defeasance  and  grantee 
enters  into  possession,  a  suit  to  recover  possession  is  in  effect  an  action 
to  redeem,  and  ten  years  would  bar  action,  as  in  foreclosure;  Rogers  v. 
Bradford,  1  Pinn.  434,  to  point  that  both  at  law  and  in  equity  mortgage 
is  not  only  lien  but  is  transfer  as  security;  dissenting  opinion  in  Chaffe 
V.  Hevner,  31  La.  Ann,  612,  613,  to  point  that  a  mortgage  is  an  absolute 
conveyance  with  a  defeasance  and  mortgagor  has  only  an  equity;  Gordon 
y.  Rixey,  76  Va.  698,  to  point  that  mortgagee  is  purchaser  to  extent  of 
his  interest;  Hammond  v.  Solliday,  8  Colo.  613,  9  Pac.  783,  to  point  that 
when  possession  is  taken  by  mortgagee,  title  is  in  him  for  purpose  of  sub- 
jecting^ property  to  his  debts;  Jefferson  Coll:  v.  Dickson,  1  Freem.  Ch.  483, 
to  point  that  the  fee  passes  and  the  mortgagee  may  at  once  enter  or  bring 
ejectment ;  United  States  v.  Stowell,  133  U.  S.  19,  33  L.  Ed.  660,  10  Sup. 
Ct.  248,  where  mortgagee  of  land  with  an  illicit  distillery  on  it  was  pro- 
tected; United  States  v.  Areola,  24  Fed.  Cas.  850,  where  interest  of  loyal 
mortgagee  in  vessel  was  protected;  Waterman  v.  Mackenzie,  138  U.  S.  260, 
84  L.  £d.  927,  11  Sup.  Ct.  337,  to  point  that  when  right  of  possession  as 
well  as  of  property  is  in  the  mortgagee,  suit  must  be  brought  by  him; 
Bank  of  Muskingum  v.  Carpenter,  7  Ohio  (pt.  I),  70,  28  Am.  Dec.  621,  to 
point  that  mortgagee  has  specific  interest  and  his  preference  over  judg- 
ment creditors:  Mundy  v.  Monroe,  1  Mich.  72,  holding  act  inhibiting  eject- 
ment by  mortgagees  was  void  as  to  prior  mortgages;  Bronson  v.  Kinzie,  1 
How.  318,  11  L.  Ed.  146,  holding  void  law  extending  equitable  estate  of 
mortgagee;  Upham  v.  Brooks,  2  Wood.  &  M.  413,  Fed.  Cas.  16,797,  and  dis- 
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senting  opinion  in  Kennebeck  etc.  R.  R.  Co.  v.  Portland  etc.  R.  R.  Co.,  59 
Me.  75,  to  point  that  in  equity  when  debt  is  discharged  there  is  resulting' 
trust  for  the  mortgagor;  Cleveland  v.  La  Crosse  etc.  R.  R.  Co.,  5  Fed.  Cas. 
1035,  to  point  that  without  defeasance  one  would  have  right  to  recover 
by  discharging  his  liabilities;  Pickett  v.  Buckner,  45  Miss.  244,  discussing^ 
effect  of  mortgage  on  right  to  dower;  Holmes  v.  Gardner,  50  Ohio  St.  176, 
20  L.  B.  A.  332,  33  N.  E.  646,  bona  fide  purchaser  from  fraudulent  mort- 
'  gagee  would  be  protected  as  against  general  creditors ;  Whittington  v. 
Flint,  43  Ark.  519,  51  Am.  Rep.  582>  holding  possession  of  grantee  of  mort- 
gagor not  adverse  to  mortgagee  without  express  disclaimer;  Green  v. 
Turner,  38  Iowa,  118,  where  mortgagee  in  possession  after  being  paid  set 
up  statute  of  limitations).  Williams  v.  Beard,  1  S.  C.  324,  holding  one  pur- 
chasing from  a  mortgagor  in  good  faith  acquires  title  against  mortgagee 
whose  mortgage  is  unrecorded ;  Charter  v.  Stevens,  3  Denio,  35,  45  Am.  Dec. 
445,  Waterman  v.  McKenzie,  138  U.  S.  258,  84  L.  Ed.  926,  11  S.  C.  336,  and 
Tannahill  v.  Tuttle,  3  Mich.  113,  61  Am.  Dec.  484,  all  considering  effect  of 
chattel  mortgage;  Colby  v.  Cato,  47  Ala.  253,  to  point  that  a  conveyance 
to  secure  payment  for  an  acceptance  is  in  effect  mortgage;  Alexander  ▼. 
Mortgage  Co.,  47  Fed.  135,  construing  conveyance  to  secure  creditors  with 
provision  for  reconveyance  on  paymfent ;  Pollard  v.  Saltonstall,  56  Fed.  863, 
to  point  that  where  instrument  or  transfer  is  given  and  the  possession  is 
not  taken  and  transaction  is  for  security,  it  is  mortgage ;  Flagg  v.  Walker, 
113  U.  S.  677,  28  L.  Ed.  1078,  5  Sup.  Ct.  705,  construing  contract  and 
holding  it  to  create  trust  and  not  mortgage;  Thibodaux  v.  Anderson,  34 
La.  Ann.  800,  holding  deed  of  trust  would  not  be  regarded  as  mortgage 
because  recorded  in  mortgage-book;  Dunlap  v.  Burnett,  5  Smedes  &  M. 
710,  45  Am.  Dec.  271,  construing  deed  of  trust  to  secure  bona  fide  debts 
to  creditor  without  notice  of  any  lien;  Babcock  v.  Hoey,  11  Iowa,  377, 
discussing  whether  mortgages  were  embraced  within  term  conveyances; 
Porter  v.  Green,  4  Iowa,  574,  holding  mortgagee  was  purchaser  within  the 
recording  laws;  Jordan  v.  Peak,  38  Tex.  442,  holding  deed  of  trust  by- 
husband  and  wife  to  be  conveyance  within  act  governing  transfer  where 
wife  has  an  interest;  Bingham  v.  Frost,  6  N.  B.  R.  131,  3  Fed.  Cas.  401, 
construing  word  '* conveyance "  as  used  in  bankrupt  act;  Graham  v.  Mc- 
Campbell,  Meigs,  56,  33  Am.  Dec.  128,  discussing  whether  reservation  of 
title  by  vendor  is  a  mere  lien;  Andrews  v.  Burdick,  62  Iowa,  722,  16  N.  W. 
279,  discussing  nature  of  mechanic's  lien;  dissenting  opinion  in  Bonner  v. 
Minnier,  13  Mont.  287,  40  Am.  St.  Rep.  448,  34  Pac.  35,  discussing  nature 
of  lien  and  holding  homestead  is  not  exempt  from  lien  for  materials; 
Leland  v.  Ship  Medora,  2  Wood.  &  M.  99,  Fed.  Cas.  8237,  discussing  lien 
for  repairs  and  effect  on  it  of  vessel's  sailing;  Ridgely  v.  Iglehart,  3 
Bland  Ch.  542,  discussing  nature  of  lien  given  by  act  to  direct  descents; 
Grigg  V.  Banks,  59  Ala.  316,  to  point  that  debtor  may  charge  or  alienate 
property  attached  in  subordination  to  the  lien;  Ringo  v.  Woodruff,  43  Ark. 
489,  and  Everett  v.  Buchanan,  2  Dak.  Ter.  263,  8  N.  W.  32,  discussing 
character  of  mortgages  and  the  relative  right  of  mortgagors  and  mort- 
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gagees;  Booth  y.  Barnnm,  0  Conn.  290,  23  Am.  Dec.  841,  to  point  that  debts 
secured  by  mortgage  must  be  described  with  sufficient  certainty. 

Judgment  lien  does  not  constitute  per  se  property  or  right  in  land  itself; 
but  only  right  to  levy  thereon,  to  exclusion  of  other  adverse  subsequent 
interests. 

Approved  in  Illinois  Nat.  Bank  v.  Sc'kool  TJnistees,  211  III.  511,  71  N.  E. 
1074,  junior  mortgagee  may  redeem  from  senior  mortgagee  and  thereby 
become  subrogated  to  all  rights  of  such  senior  mortgagee ;  Tate  v.  Sanders, 
245  Mo.  210,  Ann.  Gas.  1914A,  998,  149  S.  W.  492,  where  alleged  fraudu- 
lent grantee  without  secret  trust  claims  against  both  creditor  and  debtor, 
his  liability  for  rents  and  profits  accrues  from  time  debtor  himself  would 
have  been  liable;  Bell  v.  Goetter,  106  Ala.  471,  17  South.  711^  holding 
that  such  lien  bears  no  legal  relation  to  a  general  assignment;  Biscoe  v.' 
Sandefur,  14  Ark.  593,  to  point  that  however  full  and  public  a  lien  ihight 
be  it  could  not  discharge  judgment  nor  amount  to  satisfaction;  KoUock 
V.  Jackson,  5  Ga.  157,  holding  lien  does  not  give  title  but  special  interest, 
enforceable  by  levy  and  sale;  In  re  Boyd,  4  Sawy.  264,  Fed.  Cas.  1746,  to 
point  that  judgment  creditor  acquires  no  jus  in  re  but  only  a  power  to 
make  his  general  lien  specific  by  levy;  Presbyterian  Corp.  v.  Wallace,  3 
Rawle,  158,  holding  that  in  Pennsylvania  right  does  not  depend  upon  issu- 
ing execution;  Dudley's  Case,  7  Fed.  Cas.  1154,  where  court  said  there 
could  be  a  lien  without  execution;  Forsyth  v,  Marbury,  Charlt.  (Ga.)  326, 
holding  this  lien  to  be  effectual  against  all  subsequent  claims  derived 
through  debtor;  Moseley  v.  Edwards,  2  Fla.  438,  holding  lien  not  lost  iy 
mere  delay  to  sue  out  execution;  Patton  v.  Hayter,  15  Ala.  22,  holding 
that  if  judgment  creditor  holds  upon  the  execution  it  will  postpone  lien 
in  favor  of  junior  judgments;  Commercial  Bank  v.  Yazoo  Co.,  6  How. 
(Miss.)  534,  38  Am.  Dec.  448,  and  Andrews  v.  Doe,  6  How.  (Miss.)  566, 
38  Am.  Dec.  453,  both  holding  sale  under  junior  judgment  under  levy  made 
first,  cannot  impair  lien  on  an  elder  judgment;  Metz  v.  State  Bank,  7  Neb. 
171,  holding  a  judgment  does  not  become  lien  as  against  a  subsequent 
bona  fide  purchaser,  until  properly  indexed;  McMahan  v.  Green,  12  Ala. 
74,  46  Am.  Dec.  243,  holding  personalty  subject  to  lien,  removed  to  another 
State  and  sold,  may  if  brought  back  be  sold  under  an  alias  fi.  fa.;  Greve- 
meyer  v.  So.  Mut.  F.  I.  Co.,  62  Pa.  St.  342,  1  Am.  Rep.  421,  holding  judg- 
ment creditor  has  no  insurable  interest  in  specific  property  of  debtor; 
Vaughn  v.  Schmalsle,  10  Mont.  194,  10  L.  R.  A.  413,  25  Pac.  103,  judgment 
not  8i>ecific  lien,  so  as  to  exclude  prior  equitable  title ;  Norton  v.  Williams, 
9  Iowa,  533,  holding  a  judgment  does  not  hold  over  prior  unrecorded  deed ; 
GUbert  v.  Stockman,  81  Wis.  607,  29  Am.  St.  Rep.  925,  51  N.  W.  1078, 
holding  judgment  is  not  lien  on  land  defendant  had  conveyed  before  its 
entry;  Warner  v.  Veitch,  2  Mo.  App.  462,  where  one  having  judgment 
which  was  lien,  suffered  the  property  to  be  sold  under  deed  of  trust  which 
was  prior  lien  without  taking  out  execution;  Baker  v.  Morton,  12  Wall. 
158,  20  L.  Ed.  265,  and  Brown  v.  Pierce,  7  Wall.  217,  19  L.  Ed.  138,  hold- 
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ing  a  judgment  lien  gave  way  before  the  right  of  an  owner  who  had 
conveyed  to  the  debtor  by  duress ;  Lynn  v.  Gridley,  Walk.  (Miss.)  550,  to 
point  that  if  a  debtor  should  sell  the  property  an  execution  creditor  cannot 
follow  it;  Bowen  v.  Billings,  13  Neb.  442,  14  N.  W.  153,  holding  judgment 
against  an  individual  was  not  a  lien  upon  the  firm  property  standing  in 
defendant's   name;   Gould  v.   Luck^tt,   47  Miss.   116,   holding  judgment 
against  a  husband  does  not  defeat  widow's  right  of  dower;  Young  v.  Tem- 
pleton,  4  La.  Ann.  257,  50  Am.  Dec.  568,  holding  claim  of  a  wife  under 
marriage  settlement  is  of  no  avail  against  judgment  creditor  first  assert- 
ing his  lien ;  Burwell  v.  Tullis,  12  Minn.  578,  holding  act  limiting  the  time 
within  which  an  execution  could  be  sued  out  and  applied  to  existing  judg- 
ments was  valid;  Massingill  v.  Downs,  7  How.  767,  12  L.  Ed.  906,  where 
effect  on  judgment  lien  of  subsequent  law  requiring  judgments  to  be  re- 
corded in  particular  way  was  considered;  Koning  v.  Bayard,  2  Paine,  257, 
Fed.  Cas.  7924,  considering  the  effect  of  judgments  of  federal  courts  as 
liens;  Ward  v.  Chamberlain,  2  Black,  437,  17  L.  Ed.  323,  considering  the 
rights  under  a  lien  on  a  judgment  obtained  in  admiralty  for  a  collision; 
Byers  v.  Fowler,  12  Ark.  276,  54  Am.  Dec.  278,  Den  ex  dem.  v.  Jones,  2 
McLean,  83,  Fed.  Cas.  12,818,  and  Pollard  v.  Cocke,  19  Ala.  196,  all  holding 
that  judgments  of  federal  courts  have  same  liens  as  judgments  of  State 
courts;  Coombs  v.  Jordan,  3  Bland  Ch.  317,  22  Am.  Dec.  264,  discussing 
estates  which  were  subject  to  be  taken  in  execution  to  satisfy  judgments; 
Ex  parte  Waddell,  28  Fed.  Cas.  1314,  on  the  distinction  between  right  to 
priority  of  payment  out  of  given  fund  and  specific  lien  thereon;  Mansony 
V.  United  States  Bank,  4  Ala.  750,  holding  that  where  judgment  is  enjoined, 
the  injunction  suspends  lien;  Stanton  v.  Catron,  8  N.  M.  375,  45  Pac.  890, 
holding  judgment  creditor  has  no  such  lien  as  would  enable  him  to  main- 
tain a  bill  to  remove  a  cloud  from  debtor's  land;  Ash  ton  v.  Slater,  19 
Minn.  350,  351,  to  point  that  a  judgment  creditor  after  the  time  to  issue 
an  execution  cannot  come  into  equity;  Hopping  v.  Bumam,  2  G.  Greene, 
53,  and  Walton  v.  Hargroves,  42  Miss.  26,  97  Am.  Dec.  430,  to  point  tliat 
where  levy  is  actually  made  title  of  a  purchaser  relates  back  to  judgment; 
Ex  parte  Foster,  2  Story,  145,  147,  Fed.  Cas.  4960, discussing  effect  of  an 
attachment  where  a  party  has  filed  a  petition  in  bankruptcy;  Rohrbach  v. 
Germania  F.  I.  Co.,  62  N.  Y.  54,  20  Am.  Rep.  456,  discussing  who  had  an 
insurable  interest. 

Doctrine  of  relation.    Note,  15  Am.  Dec.  249. 

Priority  as  between  implied  vendor's  lien  and  judgment  against  par- 
chaser.    Note,  Ann.  Caa.  1916D,  388. 
Lien  of  Federal  court  judgment.  Note,  47  L.  B.  A.  472,  479. 

Consignee  in  bill  of  lading  is  authorized  agent  of  owner  to  receire  goods, 
and  by  his  indorsement  of  bill  to  a  bona  fide  pnrcliaser  latter  becomea  owner 
as  agaihst  all  world. 

Cited  in  Jones  v.  Sims,  6  Port.  159,  163;  holding  bill  passed  title  to 
consignee,  but  was  not  conclusive  on  question  of  ownership;  Pollard  v. 
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Beardon,  65  Fed.  851,  21  U.  S.  App.  639,  and  Munroe  v.  Philadelphia  Ware- 
hotise  Co.,  75  Fed.  546,  both  holding  that  one  voluntary  putting  out  bill  was 
postponed  to  one  advancing  money  on  it  in  good  faith ;  Winslow  ▼.  Norton, 
29  Me.  421,  50  Am.  Dec.  602,  and  Chandler  v.  Sprague,  6  Met.  308,  309, 
38  Am.  Dec  406,  407,  botly  holding  transferee  of  bill  had  priority  over 
creditors;  Schooner  Mary  Ann 'Guest,  01c.  501,  Fed.  Cas.  9197,  holding  an 
indorsee  held  free  from  any  equities  between  consignor  and  consignee; 
Means  v.  Bank  of  Randall,  146  U.  S.  627,  86  L.  Ed.  1110,  13  Sup.  Ct. 
189,  holding  transfer  of  cattle  can  be  made  as  effectually  by  transfer  of 
bill  as  by  a  physical  delivery;  Jeffersonville  etc.  R.  R.  Co.  v.  Irvin,  46  Ind. 
185,  construing  bill  with  a  provision  that  goods  are  to  be  delivered  '^on 
presentation  of  duplicate  hereof";  Winston  v.  Cox,  38  Ala.  272,  where 
question  was  as  to  sufficiency  of  the  delivery;  The  Thames,  14  Wall.  106, 
20  lb  Ed.  806,  holding  carrier  is  liable  if  it  deliver  to  anyone  but  a  con- 
signee or  his  assignee;  Ratzer  v.  Burlington  etc.  R.  R.  Co.,  64  Minn.  248, 
58  Am.  St.  Rep.  532,  66  N.  W.  990,  holding  that  carrier  delivering  without 
bill  does  so  at  its  peril. 

Termination  of  right  of  stoppage  in  transitu.    Note,  23  E.  B.  C.  432. 

Bflls  of  lading  are  transferable  by  indorsement.  • 

Approved  in  Merchants'  Nat.  Bank  v.  Roxbury  Distilling  Co.,  196  Fed. 
84,  warehouse  receipts  are  negotiable  under  statute,  and  their  transfer 
operates  as  delivery  of  goods;  General  Electric  Co.  v.  Southern  Ry.,  72 
S.  C.  254,  110  Am.  St.  Rep.  608,  51  S.  E.  696,  where  freight  shipped  under 
bill  of  lading  to  order  of  shipper,  notify  third  party,  and  draft  was  at- 
tached, carrier  cannot  deliver  to  third  party  without  production  of  bill 
properly  indorsed;  Third  Nat.  Bank  v.  Hay?,  119  Tenn.  737,  14  Ann.  Gas. 
1049, 108  S.  W.  1062,  transfer  of  bill  of  lading  to  bank  transfers  title  good 
against  subsequent  lien;  Dixon  v.  Columbus  etc.  R.  R.  Co.,  4  Biss.  141,  Fed. 
Cas.  3929,  to  point  that  a  bill  is  a  contract  and  is  assio^able  very  much  like 
note  or  bill;  Walters  v.  Western  &  R.  R.  Co.,  63  Fed.  393,  on  the  point 
that  while  bills  are  not  negotiable  instruments  they  may  be  taken  as 
security  while  consignment  is  in  the  hands  of  the  consignee ;  National  Bank 
V.  Atlanta  etc.  Ry.  Co.,  25  S.  C.  223,  to  point  that  bill  is  so  far  negotiable 
as  to  pass  to  its  indorsee  all  rights  of  possession;  McNeil  v.  Hill,  Woolw. 
97,  Fed.  Cas.  8914,  holding  an  indorsement  for  warehouse  receipt  is 
regarded  as  equivalent  to  delivery  of  article. 

Indorsement  by  consignee  in  bill  of  lading  transfers  goods  whether  he  Is 
Inyer  of  goods  or  factor  or  agent  of  owner. 

Cited  in  Audenreid  v.  Randall,  3  Cliff.  107,  Fed.  Cas.  644,  holding  such 
transfer  by  indorsement  defeated  consignor's  right  of  stoppage  in  transitu. 

Assignment  by  owner  of  goods  shipped  under  bill  of  lading  to  consignee 
is  good  as  against  all  except  purchaser  for  valuable  consideration  by  indorse- 
ment of  bill  of  lading  itself. 
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Approved  in  C.  E.  White  &  Co.  v.  Century  Saving  Bank,  229  Fed.  978, 
while  consignor  may  transfer  his  interest  in  shipment,  neither  he  nor  his 
transferee  can  disturb  effect  of  straight  bill  of  lading  as  against  consignee 
without  notice;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  363,  144  Pac. 
1038,  where  property  destroyed  through  carrier's  negligence  and  bill  of 
lading  surrendered  to  secure  other  goods,  as'signee  of  consignor  may  main- 
tain action;  Third  Nat.  Bank  v.  Hays,  119  Tenn.  738,  14  Ann.  Gas.  1049, 
108  S.  W,  1062,  where  consignor  consigned  goods  to  own  order,  drawing 
sight  drafts  in  favor  of  bank  with  bill  of  lading  attached,  and  bank  pur- 
chased drafts,  special  property  in  goods  passes  to  bank;  Seward  &  Co.  v. 
Miller,  106  Va.  312,  55  S.  E.  682,  bank  discounting  draft  with  order  on 
carrier  for  delivery  attached  becomes  owner  of  fruit  until  payment;  Con- 
rad V.  Nicoll,  4  Pet.  310,  7  L.  Ed.  868,  and  Pacific  Ins.  Co.  v.  Conrad, 
1  Bald.  139,  Fed.  Cas.  10,647,  s.  c,  on  appeal,  6  Pet.  280,  8  L.  Ed.  398,  both 
following  rule ;  Walters  v.  Western  &  A.  R.  Co.,  66  Fed.  867,  30  U.  S.  App. 
34,  holding  carrier  of  goods  liable  for  delivering  goods  without  presenta- 
tion of  the  bill  of  lading,  in  suit  brought  by  one  innocently  advancing 
money  as  pledgee  of  the  goods  by  indorsement  of  bill  of  lading;  Halsey  v. 
Warden,  25  Kan.  136,  to  point  that  when  bill  has  not  been  delivered  and 
there  has  been  no  transfer  to  the  consignee,  the  general  owner  may  trans- 
fer by  transferring  the  bill ;  Bank  of  Rochester  v.  Jones,  4  N.  T.  500,  501, 
66  Am.  Dec.  292,  293,  holding  that  until  the  merchandise  is  delivered  to 
factor,  the  consignor  can  sell,  mortgage  or  pledge,  although  indebted  to 
factor;  Means  v.  Bank  of  Randall,  146  U.  S.  628,  36  L.  Ed.  1110,  13  Sup. 
Ct.  189,  to  point  that  a  bank  making  advances  on  a  bill  has  a  lien  which 
the  coRsignee  cannot  defeat,  although  the  consignor  is  indebted  to  him; 
Webb  V.  Anderson,  Taney,  513,  Fed.  Cas.  17,318,  holding  assignee  to  whom 
bill  is  assigned  as  security  has  the  property  in  the  goods  and  the  assizor 
has  no  rights  except  in  surplus;  First  Nat.  Bank  v.  Mt.  Pleasant  M.  Co., 
103  Iowa,  522,  72  N.  W.  690,  and  Neill  v.  Rogers  P.  Co.,  41  W.  Va.  51, 
57,  23  S.  E.  707,  709,  both  holding  one  discounting  draft  and  receiving  a 
bill  of  lading  against  which  the  draft  was  drawn  acquires  special  property; 
dissenting  opinion  in  Chaffe  v.  Hejmer,  31  La.  Ann.  620,  to  point  that  where 
goods  are  transferred  as  security  for  a  debt,  not  in  payment,  risk  is  with 
transferrer;  Michel  v.  Ware,  3  Neb.  235,  holding  an  order  drawn  on  and 
accepted  by  warehouseman  was  a  warehouse  receipt  and  assignee  was 
entitled  to  properly. 

Rights   and   liabilities   of   assignees   of   bills   of   lading.    Note,    105 
Am.  St.  Rep.  342. 

Product  of  original  thing,  by  sale  or  otherwise,  follows  natnre  of  tiling 
itself,  so  long  as  it  can  be  ascertained  as  such,  and  becomes  prope^  of  lilm 
who  was  owner  in  same  Quality  as  he  held  thing. 

Cited  in  McLaren  v.  Brewer,  51  Me.  405,  holding  change  of  property 
from  one  form  to  another  cannot  divert  those  who  have  distinct  and  im- 
mediate rights  in  the  thing;  Walston  v.  Smith,  67  Vt.  545,  32  Atl.  487,  to 
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point  that  if  property  is  conveyed  subject  to  a  trust,  no  change  in  the 
form  divests  it  of  the  trust ;  Keene  v.  Wheatley,  14  Fed.  Cas.  197,  to  point 
that  special  property  which  lender  has  for  security  is  transferred  to  and 
continued  in  product  or  substitute. 

Mortgages  may  validly  be  given  to  secure  future  advances  and  contingent 
debts,  if  the  transaction  is  bona  fide. 

Approved  in  Leeds  v.  Cameron,  3  Sumn.  492,  Fed.  Cas.  8206,  to  point  that 
at  common  law  a  mortgage  could  be  made  to  secure  future  advances; 
Schuelenberg  v.  Martin,  2  Fed.  748,  1  McCrary,  350,  holding  valid  such 
mortgage  at  time  when  no  indebtedness  existed;  Madigan  v.  Mead,  31 
Minp.  98,  16  N.  W.  640,  holding  that  mortgages  may  be  given  to  secure 
future  optional  advances  and  contingent  liabilities;  Lawrence  v.  Tucker, 
23  How.  27,  16  L.  Ed.  479,  sustaining  a  mortgage  given  to  secure  an  exist- 
ing debt  and  a  future  advance;  Speer  v.  Skinner,  35  111.  293,  holding  that 
mortgage  should  show  on  its  face  it  was  intended  to  secure  future  ad- 
vances; Louisville  Bank  Co.  v.  Leonard,  90  Ky.  Ill,  13  S.  W.  522,  holding 
mortgage  to  be  valid  to  amount  named,  although  it  purports  to  be  for  an 
amount  advanced  at  time;  Mobile  etc.  R.  R.  Co.  v.  Talman,  15  Ala.  490, 
492,  where  it  was  said  uncertainty  in  the  amount  to  be  secured,  and  that 
the  security  is  for  advances  to  be  made  in  the  future  did  not  aifect  it; 
Alexandria  Sav.  Inst.  v.  Thomas,  29  Gratt.  488,  to  point  that  the  drawing 
and  indorsing  of  notes  at  future  period  is  a  valuable  consideration;  Mc- 
Daniels  v.  Colvin,  16  Vt.  305,  42  Am.  Dec.  514,  holding  mortgage  to  secure 
what  the  mortgagor  "may  owe  on  book,"  is  valid;  Calkins  v.  Lockwood, 
16  Conn.  288,  41  Am.  Dec.  147,  where  one  agreed  to  lend  his  credit  to 
another  to  manufacture  goods,  stipulating  he  should  have  the  right  to  take 
the  articles  manufactured ;  Arthur  v.  Commercial  etc.  Bank,  9  Smedes  &  M. 
432,  holding  that  priority  given  to  one  who  might  advance  money  to  a 
road  for  its  completion  did  not  make  the  deed  fraudulent;  Hubbard  v. 
Savage,  8  Conn.,  221,  holding  a  mortgage  took  priority  as  against  a  bona  fide 
creditor  taking  security  on  the  property;  Robinson  v.  Williams,  22  N.  Y. 
383,  holding  a  mortgage,  the  limit  of  which  was  not  fixed,  is  good  as 
against  a  creditor  by  a  judgment  recovered  before  such  advances  became 
due;  Wells  v.  Thompson,  50  Ala.  85,  to  point  that  future  advances  will  be 
covered  by  the  lien  in  preference  to  a  claim  under  a  junior  intervening  en- 
cumbrancer with  notice;  Bell  v.  Radcliff,  32  Ark.  664,  holding  mortgage 
protected  additional  advances  over  the  limitations  in  the  deed;  Keyes  v. 
Bump,  59  Vt.  398,  9  Atl.  601,  holding  consideration  named  does  not  deter- 
mine amount  of  mortgage;  McCarty  v.  Chalfant,  14  W.  Va.  547,  holding 
deed  of  trust  is  good  to  the  amount  specified  as  between  the  parties  and 
against  purchasers  with  notice ;  Schmidt  v.  Zahrudt,  148  Ind.  453,  47  N.  E. 
337,  discussing  effect  of  advances  made  after  notice  of  subsequent  ad- 
vances; Boswell  V.  Goodwin,  31  Conn.  81,  81  Am.  Dec.  170,  holding  such 
mortgages  will  be  upheld  as  to  all  advances  or  liabilities  before  execution 
of  a  subsequent  mortgage;  Smith  v.  Montoya,  3  N.  M.  24  (11),  1  Pac.  181, 
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to  point  that  the  question  of  bad  faith  may  be  raised  in  all  such  mort- 
gages and  especially  when  it  is  interposed  against  attaching  creditors; 
Truscott  V.  King,  6  N.  Y.  160,  holding  a  judgment  may  be  confessed  as 
security  for  future  advances. 

Pledges.    Note,  49  Am.  Dec.  734. 

Validity  and  construction  of  chattel  mortgage  given  to  secure  future 
advance.    Note,  9  Ann.  Gas.  1161. 

Want  of  possession,  even  In  aT>80lute  sales  of  personalty*  is  not  presnmp- 
•tlve  of  fraud,  if  possession  cannot,  ftom  circumstances  of  property,  be  within 
power  of  parties. 

Approved  in  State  ex  rel.  Child  v.  District  Court,  85  Minn.  286,  88 
N.  W.  757,  holding  under  Gen.  Stats.  Minn.  1894,  §§5182,  5183,  lien  is 
not  changed  by  levy  of  execution  and  creditor  by  levy  acquires  no  estate 
in  land;  Coming  v.  Records,  69  N.  H.  392,  76  Am.  St.  Rep.  179,  46  Atl. 
463,  holding  where  chattels  were  conveyed  by  instrument  absolute  in  terms, 
but  as  security,  and  were  in  possession  of  bailee  having  exclusive  right  of 
possession,  failure  of  vendee  to  notify  bailee  of  such  conveyance  for  two 
months  would  not  invalidate  his  title  against  third  persons;  First  Nat. 
Bank  v.  Crocker,  111  Mass.  J67,  to  point  that  delivery  of  a  bill  of  lading 
by  indorsement  was  sufficient  to  transfer  property  that  was  elsewhere; 
Meade  v.  Smith,  16  Conn.  364,  holding  the  presumption  of  fraud  from 
want  of  change  of  possession  is  repelled  where  it  is  not  practicable  to  take 
possession;  Ricker  v.  Cross,  5  N.  H.  572,  22  Am.  Dec.  481,  holding  a  sale 
of  chattels  at  a  distance  conveys  the  property  to  a  vendee  using  reasonable 
diligence  to  get  possession  as  against  a  sheriff  attaching;  Adams  v.  Foley, 
4  Iowa,  54,  holding  that  goods  in  a  warehouse  may  be  transferred  by  a 
transfer  of  the  receipts;  In  re  Hussman,  12  Fed.  Cas.  1076,  2  Bank.  Reg. 
141,  holding  a  retention  after  an  absolute  sale  is  conclusive  of  fraud  as  to 
creditors;  State  v.  Smith,  31  Mo.  572,  where  the  question  was  as  to  dam- 
ages, where  property  remaining  in  possession  of  a  seller  was  seized  under 
execution  as  his.  * 

Mortgagor  retaining  possession  as  a  fraud  on   creditors.    Note,   18 
£.  B.  G.  67. 

"Where  sale  is  conditional,  want  of  possession,  if  consistent  with  stipula- 
tions of  the  parties  and  a  fortiori,  if  flowing  directly  from  them,  is  not  per  se 
a  badge  of  fraud. 

Cited  in  Hempstead  v.  Johnson,  18  Ark.  135,  65  Am.  Dec.  467,  holding 
rule  that  retention  is  presumptive  of  fraud  does  not  apply  to  mort-gages 
and  deeds  of  trust  permitting  the  retention  until  default;  Ex  parte  Dalby, 
1  Low.  432,  Fed.  Cas.  3540,  s.  c,  In  re  Griffiths,  3  Bank.  Reg.  180,  holdins: 
that,  independently  of  statute,  a  mortgage  given  for  value  and  in  good 
faith  may  be  valid  without  change  of  possession;  Ash  v.  Savage,  5  N.  H. 
547,  holding  mortgagor's  remaining  in  possession  was  not  alone  evidence 
of  fraud;  Planters'  etc.  Ban^  v.  Willis^  5  Ala.  781;  to  point  that  the  reten- 
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tion  by  a  mortgagor  does  not  make  the  security  prima  facie  fraudulent; 
Ronyon  t.  Groshon,  12  N.  J.  Eq.  00,  where  mortgagee  was  held  to  have  a 
superior  claim  over  a  subsequent  purchaser,  although  possession  had  not 
been  changed;  The  Schooner  Romp,  01c.  203,  Fed.  Cas.  12,030,  where  a 
mortgagor  of  a  vessel  was  postponed  to  the  rights  of  purchaser,  because 
the  mortgagor  retained  possession;  Kellough  v.  Steele,  1  Stew.  &  P.  281, 
holding  a  sale  with  condition  of  defeasance,  or  mortgage,  if  bona  fide,  is 
not  fraudulent  per  se  where  the  possession  is  retained;  White  v.  Cole,  24 
Wend.  143,  on  diatinction  between  a  chattel  mortgage  and  a  pledge  in  the  ^ 
necessity  of  change  of  possession ;  Almy  v.  Wilbur,  2  Wood.  &  M.  387,  388, 
Fed.  Cas.  256,  holding  possession  by  a  mortgagor,  under  the  circumstances 
of  the  ease,  was  not  evidence  of  fraud;  Rogers  v.  Traders'  Ins.  Co.,  6  Paige, 
587,  to  point  that  a  mortgage  of  personalty  transfers  the  whole  interest, 
and  the  mortgagee  becomes  the  owner;  Harwell  v.  Tufts,  8  N.  M.  399, 
33  L.  B.  A.  855,  45  Pac.  970,  vendee  imder  conditional  sale  protected 
against  attaching  creditor  of  vendor,  though  vendor  retained  possession  of 
the  chattels  sold. 

Want  of  possession  does  not  show  fraud  when  goods,  at  time  of  transfer, 
were  at  sea  on  voyage  In  which  they  were  to  be  sold  by  consignee  and  proceeds 
sent  back  in  same  ships. 

Cited  in  Pratt  v.  Parkman,  24  Pick.  47,  to  point  that  delivery  of  a  bill 
of  sale  of  goods  at  sea  would  be  sufficient  to  pass  them ;  Gibson  v.  Stevens, 
8  How.  399,  400,  12  L.  Ed.  1129,  1130,  holding  a  bill  of  sale  passes  title, 
if  personalty,  from  its  character  or  situation,  is  incapable  of  manual  deliv- 
ery; Crapo  V.  Kelly,  16  Wall.  641,  21  L.  Ed.  441,  to  point  that  a  ship  at 
sea  may  be  transferred  to  a  purchaser  by  the  delivery  of  a  bill  of  sale; 
Harris  v.  D'Wolf,  4  Pet.  150,  151,  7  L.  Ed.  813,  holding  nondelivery  or  a 
vessel  at  sea  assigned  to  secure  or  pay  a  debt  does  not  render  the  assign- 
ment void ;  Barrow  v.  West,  23  Pick.  273 ;  Cole  v.  White,  26  Wend.  520,  and 
£rinley  v.  Spring,  7  Me.  253,  254,  all  holding  the  transfer  of  a  ship  at  sea 
passes  the  title  subject  only  to  be  defeated  by  negligence  in  taking  posses- 
sion on  her  return ;  White  v.  Cole,  24  Wend.  129,^  130,  holding  mortgage  of 
a  vessel  at  sea  void  as  against  a  purchaser  at  execution  where  possession 
was  not  taken  forthwith  on  her  return;  Crapo  v.  Kelly,  16  Wall.  623,  21 
L.  Ed.  486;  discussing  priority  between  an  assignment  in  insolvency  while 
a  vessel  was  at  sea  and  an  attachment  levied  when  she  arrived;  Pinkerton 
V.  Manchester  etc.  R.  R.  Co.,  42  N.  H.  448,  452,  where  question,  was  as  to 
the  suf&ciency  of  the  delivery  of  stock  transferred  at  a  distance  from  the 
ofi&ce. 

What  is  necessary  to  take  goods  sold  out  of  the  vendor's  apparent 
possession.    Note,  5  E.  B.  0.  97. 

Estoppel  of  warehouseman  or  bailee   by  giving  receipt.    Note,   11 
£.  B.  0.  122. 
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P16a  to  mttits  admits  capacity  of  plaintiff  to  sue;  exception  dionld  be? 
taken  by  plea  In  abatement^  and  failure  to  do  so  la  a  waiver. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  d56,  court  having  jurisdic- 
tion of  bill  for  infringement  of  patents  not  required  to  inquire  into  plain- 
tiff's corporate  capacity  to  sue  where  defendant  pleads  to  merits;  Will- 
iam H.  Perry  Co.  v.  Klosters  Aktie  Bolag^  152  *Fed.  969,  82  C.  C.  A. 
321  where  complaint  allies  that  plaintiff  is  citizen  of  Switzerland  and 
defendant  citizen  of  Rhode  Islaiid,  and  defendant  does  not  plead  to  juris- 
diction, ease  will  not  be  dismissed  for  want  of  jurisdiction  by  Federal 
Circuit  Court;  Tyler  t.  Mutual  District  Messenger  Co.,  17  App.  D.  C.  95, 
in  action  by  messenger  company  to  recover  for  services,  defendant^  by 
pleading  general  issue  not  indebted,  admitted  corporate  existence  of  pkun- 
tifE  and  capacity  to  sue;  Brown  v.  Delafield  etc.  Cement  Co.,  1  App.  D.  C. 
235,  arguendo;  Gause  v.  Clarksville,  1  McCrary,  86,  holding  all  matters 
which  challenge  jurisdiction  or  capacity  to  sue  should  be  presented  by 
plea  in  abatement;  Brown  v.  Noyes,  2  Wood,  ft  M.  81,  Fed.  Cas.  2023, 
generally  plea  in  abatement  to  the  jurisdiction  is  necessary,  and  objec- 
tion is  waited  by  pleading  to  merits;  Philadelphia  etc.  R.  R.  Co.  v.  Quig- 
ley,  21  How.  214,  16  L.  Ed.  77,  holding  that  under  the  general  issue  no 
question  can  be  raised  as  to  capacity  to  sue;  Strickland  v.  Bums,  14  Ala. 
513,  holding  general  issue  or  other  plea  in  bar  admits  the  character  of 
the  plaintiff  to  be  such  as  set  out;  Carr  v.  Gale,  3  Wood.  &  M.  69,  Fed. 
Cas.  2435,  holding  it  is  too  late  to  object  to  an  assignee  in  bankruptcy 
suing  after  a  plea  of  the  general  issue  and  trial;  Alderman  v.  Finley,  10 
Ark.  425,  62  Am.  Dec.  245,  holding  in  assumpsit  by  a  public  corporation 
a  plea  of  nonassumpsit  admits  the  capacity  to  sue;  Butterfield's  O.  D. 
Co.  V.  Wedeles,  1  N.  M.  532,  holding  the  capacity  of  a  corporation  to  sue 
can  only  be  tested  by  plea  in  abatement;  Methodist  Episcopal  Church  v. 
Wood,  Wright,  12,  13,  and  Boston  T.  &  S.  F.  Co.  v.  Spooner,  5  Vt.  96, 
both  holding  that  want  of  corporate  capacity  to  sue  must  be  taken  by  plea 
in  abatement  or  bar;  Oregonian  etc.  Ry  Co.  v.  Oregon  R.  &  N.  Co.,  10 
Sawy.   476,   23   Fed.   235,   holding  want   of  corporate   existence  may   be 
pleaded  in  abatement  or  bar,  but  the  want  of  capacity  to  sue  must  be 
pleaded  in  abatement;  Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  533, 
Fed.  Cas.  1467,  declining  to  notice  objection  that  a  corporation  was  never 
organized,  after  an  answer  filed  to  the  merits ;  Goodyear  v.  Blake,  10  Fed. 
Cas.  646,  holding  that  by  pleading  to  the  merits  the  defendant  admits 
the  capacity  of  the  corporation  to  sue;  United  States  v.  Insurance  Cos., 
22  Wall.  101,  22  L.  Ed.  817;  Society  etc.  v.  Pawlet,  4  Pet.  501,  503,  7 
L.  Ed.  934,  935,  and  Phoenix  Bank  v.  Curtis,  14  Conn.  440,  S6  Am.  Dec.  494, 
all  holding  the  general  issue  in  an  action  by  a  corporation  admits  the 
capacity  of  the  plaintiff  to  sue;   Union   Cement  Co.  v.  Noble,  15  Fed. 
503,   and   Dental   Vulcanite   Co.   v.   Wetherbee,   2   Cliff.   562,   Fed.   Cas. 
3810,  both  holding  the  general  issue  admitted  the  corporate  existence  of 
the  plaintiff;  Methodist  Episcopal  Church  v.  Wood,  5  Ohio,  286,  holding 
that  legal  organization  cannot  be  questioned  unless  upon  plea  in  abate- 
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ment;  Savage  Mfg.  Co.  v.  Armstrong,  17  Me.  37,  86  Am.  Dec.  229,  holding 
the  existence  of  a  private  corporation  can  be  questioned  only  by^  plea  in 
abatement;  Rheem  v.  Naogatnck  W.  Co.,  33  Pa.  St.  364,  holding  the  want 
of  an  act  of  incorporation  must  be  pleaded  in  abatement  or  specially  in 
bar;  Northumberland  Co.  Bank  v.  Eyer,  60  Pa.  St.  440,  holding  misnomer 
of  a  corporation  must  be  pleaded  in  bar;  Freeland  v.  Pennsylvania  C.  I. 
Co.,  94  Pa.  St.  514,  to  point  that  if  there  is  no  charter  it  must  be  specially 
pleaded  in  bar;  Dutcher  v.  Dutcher,  39  Wis.  662,  holding  that,  in  an  ac- 
tion of  divorce,  the  plaintiff's  want  of  residence  is  matter  in  abatement 
and  not  in  bar;  Lessey  v.  President  etc.  of  Green  Bay,  1  Pinn.  488,  hold- 
ing a  city  suing  on  a  note  for  a  license  need  not  prove  compliance  with 
thei^  charter  in  every  respect;  Bennington  Iron  Co.  v.  Rutherford,  18 
N.  J.  L.  160,  holding  a  corporation  need  not  set  out  how  or  by  what  au- 
thority they  were  incorporated  nor  call  or  aver  themselves  a  corporation; 
Oregon  Central  R.  R.  Co.  v.  Wait,  3  Or.  96,  where  the  court  considered 
the  effect  of  a  denial  of  the  corporate  existence  as  authorizing  a  judgment 
in  bar;  Anderson  v.  Kanawha  Coal  Co.,  12  W.  Va.  537,  holding  that  in 
assumpsit  against  a  corporation  on  an  issue  on  nonassumpsit,  plaintiff 
must  prove  the  corporate  existence;  Baltimore  etc.  R.  R.  Co.  v.  Fifth 
Baptist  Church,  137  U.  S.  572,  34  L.  Ed.  786,  11  Sup.  Ct.  186,  to  point 
that  proof  that  a  corporation  had  acted  as  a  corporation  de  facto  was 
sufficient;  Williamsburg  Ins.  Co.  v.  Frothingham,  122  Mass.  394,  on  the 
point  that  where  a  bond  sued  on  ran  to  a  corporation,  it  was  sufficient 
prima  facie  of  the  incorporation;  Sheppard  v.  Graves,  14  How.  511,  14 
L.  Ed.  520,  arguendo. 

Distinguished  in  Commissioners  of  Canal  Fund  v.  Perry,  5  Ohio  61, 
holding  on  suit  in  the  individual  names  of  commissioners,  defendants  were 
not  precluded  from  objecting  to  the  inability  to  sue  by  pleading  over;  in 
Missouri  Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  755,  32  U.  S.\  App.  691,  30  L.  R.  A. 
252,  rule  that  plea  to  jurisdiction  was  waived  by  a  plea  to  the  merits  or  the 
general  issue  was  abolished  in  Federal  courts  by  statute. 

Denied  in  Lewis  v.  Bank  of  Kentucky,  12  Ohio,  148,  149,  40  Am.  Dec. 
471,  holding  that  on  a  suit  by  a  foreign  corporation,  a  plea  of  non  assump- 
sit puts  in  issue  the  plaintiff's  capacity  to  sue;  Belvidere  Water  Co.  v. 
Town  of  Belvidere,  82  N.  J.  L.  602,  83  Atl.  241,  plea  of  nul  tiel  corpora- 
tion raises  question  of  ability  of  plaintiff  to  sue,  and  is  plea  in  bar. 

Miscellaneous.  Cited  in  Green  v.  No^th  Bros.  Co.,  223  Pa.  605,  132 
Am.  St.  Bep.  747,  72  Atl.  1065,  in  action  for  damages  for  trespass,  motion 
to  strike  out,  after  judgment,  name  of  defendant  improperly  joined,  is 
dismissed;  Doe  ex  dem.  Sprague  v.  Litherberry,  4  McLean,  446,  Fed.  Cas. 
13,251;  Gubbina  v.  Laughtenschlager,  75  Fed.  621;  Cole  v.  Tucker,  6  Tex. 
268. 
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1  Pet.  465-466,  7  L.  Bd.  219,  SANK  OF  COLUMBIA.  ▼.  HAONEB. 

Wli^e,  im4«r  contract  for  conT«7aac«  of  land,  timo  of  paymont  Is  left  to 
option  of  yendor,  money  ii  payable  on  demand. 

Approved  in  Rhone  v.  Keystone  Coal  Co.,  250  Pa.  St.  339,  95  Atl.  531, 
bond  and  mortgage  payable  not  at  fixed  date,  but  when  directors  may 
determine,  were  presumably  due  and  payable  after  lapse  of  eighteen  years ; 
Pierce  t.  Whiting,  63  CaL  541,  to  point- that  on  promise  to  pay  without 
qualification,  either  generally  or  on  demand,  it  is  due  immediately. 

In  contracts  for  conyeyance  of  land,  undertal^gs  of  respectlye  parties 
are  dependent  unless  contrary  intention  clearly  appears. 

Approved  in  Michigan  Home  Colony  Co.  v.  Tabor,  141  Fed.  336,  follow- 
ing rule ;  Brown  v.  Lee,  192  Fed.  820, 113  C.  C.  A.  141,  covenants  to  convey 
land  and  to  make  cash  payment  interdependent,  and  vendor  cannot  main- 
tain action  for  breach  where  he  had  no  title  to  convey  but  merely  escrow 
agreement  for  delivery  of  title  upon  payment  of  money;  Kelley  v.  Mutual 
Life  Ins.  Co.,  109  Fed.  59,  holding  under  life  insurance  policy  providing 
that  if  premiums  were  paid  on  proof  of  death  insurance  company  would 
pay  face  of  policy,  a  covenant  in  application  attached  to  policy  that  if 
insured  died  by  his  own  hand  while  insane  would  not  avoid  policy;  Will- 
iams V.  Gilbert,  120  Minn.  303,  139  N.  W.  504,  covenants  to  convey  title 
and  Day  purchase  price  are  interdependent  and  vendor  is  not  entitled 
to  reasonable  time  after  payment  to  perfect  title;  Delaware  Trust 
Co.  V.  Calm,  195  N.  Y.  237,  88  N.  E.  55,  where  contract  of  plaintiff 
and  defendant  to  acquire  mining  claims  required  defendant  at  plain- 
tiff's request,  to  purchase  his  interest,  plaintiff  exercising  option  cannot 
sue  for  purchase  price  without  tendering  performance;  Ewing  v. 
Wightman,  167  N.  Y.  113,  60  N.  E.  324,  holding  no  action  lies  to  recover 
purchase-money  notes  representing  deferred  payments  to  be  made  on 
land  sold  where  no  tender  of  deed  to  purchaser  has  been  made;  Bright 
V.  James,  35  R.  I.  146,  Ann.  Gas.  1915B,  1099,  85  Atl.  551,  in  contract 
for  sale  of  land,  where  delivery  of  deed  concurrent  with  last  pay- 
ment and  vendor  made  no  tender  of  performance,  vendee  may  make  tender 
and  sue  within  limitation  period;  National  Cable  etc.  Co.  v.  Filbert,  31 
S.  D.  253,  45  L.  R.  A.  (N.  S.)  258,  140  N.  W.  743,  vendor  of  lightning 
rods  promising  to  furnish  salesman  to  assist  vendee  in  starting  business 
is  not  entitled  to  recover  purchase  price  until  dependent  condition  per- 
formed ;  Ink  V.  Rohrig,  23  S.  D.  550,  551,  122  N.  W.  595,  in  land  contract 
that  vendee  should  "first"  make  payments,  covenants  held  concun-ent,  and 
vendor  cannot  'maintain  action  for  breach  without  tendering  deed ;  First 
Nat.  Bank  v.  Spiar,  12  S.  D.  114,  80  N.  W.  168,  holding  where  non- 
negotiable  notes  of  different  dates  are  given  in  consideration  of  stock  in 
corporation  and  lease,  which  lease  is  to  be  delivered  on  payment  of  notes, 
no  tender  of  stock  and  lease  is  necessary  before  suit  on  note  if  brought 
before  maturity  of  last  note,  otherwise  when  suit  commenced  after  last 
note  fell  due;  Stein  v.  Waddell,  37  Wash.  639,  80  Pac.  186,  where -vendee's 
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covenants  to  pay  price  and  vendor's  covenants  to  execute  and  deliver 
deed  are  mntnal,  vendor  cannot  sue  to  forfeit  contract  because  of  pur- 
chaser's failure  to  pay  price  on  dky  specified,  without  executing  and  ten- 
dering deed;  dissenting  opinion  in  Eastern  Oregon  Land  Co.  v.  Moody, 
198  Fed.  26,  119  C.  C.  A.  135,  majority  holding  that  vendee  in  default  in 
payment  of  installments  upon  contract  for  conveyance  of  land,  not 
performing  condition  precedent,  could  not  compel  specific  performance; 
dissenting  opinion  in  Roberts  v.  Braffett,  33  Utah,  78,  92  Pac.  799,  ma- 
jority holding  that  vendee  in  default  in  payments  not  entitled  to  specific 
performance  of  contract,  for  sale  of  land;  Robinson  v.  Harbour,  42  Miss. 
801,  97  Am.  Dec.  606,  holding  that  in  determining,  the  order  of  time  in 
which  they  are  to  be  performed  is  important;  Coleman  v:  Rowe,  5  How. 
(Miss.)  466,  87  Am.  Dec.  165,  holding  that  where  the  day  for  payment 
is  before  the  time  for  performance  the  covenant  for  payment  is  independ- 
ent ;  Brennan  v.  Ford,  46  Cal.  16,  holding  that  on  a  contract  for  exchange, 
the  law  implies  the  conveyances  are  to  be  made  concurrently  and  the 
covenants  are  dependent;  Cincinnati  etc.  R.  R.  Co.  v.  Bensltey,  51  Fed. 
741,  6  U.  S.  App.  115,  19  L.  B.  A.  799,  subscription  to  purchase  of  a  cer- 
tain site  on  condition  that  a  building  be  erected;  Hill  v.  Grigsby,  35  Cal. 
662 ,  Glenn  v.  Rossler,  156  N.  Y.  168,  50  N.  E.  787,  and  Shinn  v.  Roberts, 
20  N.  J.  L.  444,  43  Am.  Dec.  640,  all  holding  that  delivery  of  a  deed  and 
pajrment  of  the  price  are  dependent  conditions;  Gibson  v.  Newman,  1 
How.  (Miss.)  349,  dissenting  opinion  in  Southern  Pac.  R.  R.  Co.  v. 
Allen,  112  Cal.  465,  44  Pac.  799,  and  Bowen  v.  Bailey,  42  Miss.  410,  2 
Am.  Rep.  603,  all  holding  that  on  contract  for  sale  on  installments  the 
covenants  were  independent ;  Shelly  v.  Mikkelson,  5  N.  D.  27,  63  N.  W. 
213,  to  point  that  where  the  deed  was  to  be  delivered  on  payment  of  the 
last  installment,  the  agreement  to  pay  the  entire  price  and  to  deliver 
became  mutual;  Powell  v.  Dayton  etc.  R.  R.  Co.,  14  Or.  357,  12  Pac.  666, 
where  one  agreed  to  purchase  on  or  before  the  expiration  of  five  years, 
and  on  payment  the  plaintiff  was  to  make  a  deed;  Telfener  v.  Russ,  162 
U.  S.  180,  40  L.  Ed.  938,  16  Sup.  Ct.  699,  where  one  agreed  to  convey  his 
right  to  acquire  lands,  to  make  field-notes,  surveys,  etc.,  and  the  other  was 
to  pay  so  much  an  acre  for  the  rights  and  so  much  an  acre  for  the  surveys, 
etc.;  Green  v.  Town  of  Dyersburg,  2  Flipp.  498,  Fed.  Cas.  5756,  holding 
municipal  subscription  to  a  railroad,  and  the  railroad's  agreement  to  build 
to  the  town,  dependent  covenants;  Epping  v.  Devanny,  28  Ga.  430,  and 
Hickman  v.  Raye,  55  Ind.  557,  both  holding  an  agreement  to  lease  and  an 
agreement  to  repair  were  dependent  conditions;  Hamilton  v.  Thrall,  7 
Nell,.  218,  where  one  party  agreed  to  furnish  a  hotel  and  the  other  agreed 
to  rent  it  and  pay  for  the  furniture  in  certain  installments;  Halloway  v. 
Lacy,  4  Humph.  469,  where  one  agreed  to  serve  another  for  a  certain  time 
for  a  certain  sum  aqd  it  was  held  this  was  a  dependent  covenant;  Sum- 
mers V.  Sleeth,  45  Ind.  600,  holding  payment  of  a  note  and  issuance  of  the 
stoek  were  dependent  acts;  Lester  v.  Jewett,  11  N.  T.  458,  holding  that 
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where  one  agreed  to  purchase  at  the  end  of  one  year  stock  at  a  price 
named,  the  transfer  of  the  stock  and  the  payment  are  dependent  acta; 
dissenting  opinion  in  Currie  v.  White,  46  N.  Y.  834,  to  the  same  effect  in 
a  similar  contract;  McNeil  v.  Magee,  5  Mason,  255,  Fed.  Cas.  8915,  where 
an  award  directed  each  party  to  release  to  the  other  certain  estate  within 
a  certain  time ;  King  Phillip  Mills  v.  Slater,  12  R.  I.  87,  34  Am.  Bep.  607, 
holding  that  plaintiff  failing  in  first  deliveries  of  goods  to  be  manufac- 
tured cannot  compel  the  acceptance  of  goods  subsequently  manufactured; 
Davis  V.  Jeffris,  5  S.  D.  365,  58  N.  W.  816,  where  contractor  for  building 
agreed  to  furnish  a  right  to  use  patent  and  it  was  held  this  was  depend- 
ent stipulation;  Bigler  v.  Morgan,  77  N.  Y.  319,  to  point  that  a  vendee 
cannot  be  subjected  to  damages  without  showing  that  he  would  have 
received  what  he  contracted  for;  Sanford  v.  Emery,  34  III.  475,  to  point 
that  a  rescission  must  be  mutual  so  as  to  discharge  the  vendor  as  well 
as  vendee;  Manning  v.  Brown,  10  Me.  52,  holding  that  by  enforcing  pay- 
ment of  notes  one  waives  his  right  to  avoid  a  covenant  to  convey;  Leary 
V.  Durham,-4  Ga.  601,  on  the  point  that  deeds  mtust  be  interpreted  accord- 
ing to  the  intent. 

Distinguished  in  Watkins  v.  American  Nat.  Bank,  134  Fed.  42,  67 
C.  C.  A.  110,  where  vendor  sued  vendee  for  balance  due  on  purchase 
money  note,  and  vendee  denied  liability  to  pay  balance  because  title  to 
part  of  property  lost,  and  court  found  value  of  unconveyed  portion  and 
gave  judgment  for  defendant,  vendee  barred  from  suing  for  difference 
between  value  as  found  and  amount  due  on  note;  Hall  v.  Ruply,  10  Pa. 
St.  232,  where  it  was  contended  that  there  could  be  no  recovery  on  an 
entire  contract  on  a  neglect  to  supply  material  contracted  for;  Weaver 
V.  Childress,  3  Stew.  370,  where  one  sold  land  to  another  on  installments, 
possession  to  be  delivered  before  payment;  Loud  v.  Pomona  L.  &  W.  Co., 
153  U.  S.  579,  38  L.  Ed.  828,  14  Sup.  Ct.  933,  holding  that  an  agreement 
to  pay  on  installments  generally  made  the  covenants  independent. 

Entirety   of  contracts — Complete  performance,   when  essential   to    a 
cause  of  action  ex  contractu.    Note,  59  Am.  St.  Bep.  294. 

In  contracts  for  sale  of  land,  if  vendor  or  vendee  wish  to  compel  other  to 
perform,  he  must  show  actual  performance  of  agreement  on  his  part  or  tender 
and  refusal. 

Approved  in  Pollock  v.  Riddick,  161  Fed.  282,  88  C.  C.  A.  326,  under 
option  to  purchase  timber  by  paying  additional  amount  in  cash,  vendee 
must  tender  money  before  option  expires  in  order  to  maintain  action  for 
refusal  to  make  sale;  Kentucky  Distilleries  &  Warehouse  Co.  v,  Warwick 
Co.,  109  Fed.  284,  holding  in  contract  of  sale  of  property  of  which  two- 
thirds  was  whisky  before  March  10,  1899,  purchaser  could  not  enforce 
contract  on  April  14th,  after  price  of  whisky  had  ^advanced;  Smith  v. 
Sherman,  174,  Ala.  537,  56  South.  957,  in  action  by  vendor  upon  contract 
to  convey  land  held  under  option,  complaint,  failing  to  show  option  com- 
plied with  or  tender  of  deed  by  vendor,  is  insufficient;  Sievers  v.  Brown, 
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36  Or.  222,  56  Pac.  171,  holding  a  vendee  under  an  executory  contract 
cannot  rescind  and  recover  back  payments  because  of  defects  in  the  title 
while  in  possession  of  the  land ;  McSwain  v.  Davis,  96  S.  C.  174,  80  S.  E. 
94,  vendee  by  complying  with  terms  of  option  to  purchase  timber  chanjres 
option  into  contract  and  enables  him  to  sue  for  specific  performance; 
Skeels  v.  Blanchard,  85  Vt.  296,  81  Atl.  916,  where  mortgagor  deeds  prem- 
ises to  mortgagee  upon  condition  of  reconveyance  when  certain  sum  paid, 
tender  of  payment  and  demand  of  conveyance  is  sufficient  without  bring-, 
ing  money  into  court ;  Powell  v.  Dayton  etc.  R.  R.  Co.,  12  Or.  490,  8  Pac. 
546,  to  point  that  mere  readiness  to  perform  is  not  sufficient,  but  the  plain- 
tiff must  aver  a  tender  of  performance;  Newsome  v.  Williams,  27  Ark. 
635,  and  School  District  v.  Rogers,  8  Iowa,  318,  both  holding  that  the 
plaintiff  must  show  he  has  made  and  tendered  or  offered  to  make  and 
tender  a  conveyance;  Wadlington  y.  Hill,  10  Smedes  &  M.  563,  holding 
payment  of  price  and  tender  of  conveyance  are  mutual  covenants;  Hage- 
man  v.  Sharkey,  1  How.  (Miss.)  278,  279,  29  Am.  Dec.  628,  629,  holding 
a  vendor  may  sue  without  executing  a  conveyance  when  the  promise  to 
pay  is  independent;  McGehee  v.  Hill,  4  Port.  177,  29  Am.  Dec.  279,  holding 
vendee  must  show  that  he  was  ready  to  pay  according  to  the  contract 
before  he  can  sue;  Stockton  v.  George,  7  How.  (Miss.)  175,  holding  that 
in  bond  to  make  title  when  the  price  is  paid  before  the  obligor  can  recover 
he  must  perform  or  offer  to  perform;  Dudley  v.  Hay  ward,  11  Fed.  545, 
where,  in  a  suit  to  enforce  verbal  contract,  the  vendee  failed  to  aver  he 
had  tendered  installments  but  only  that  he  had  always  been  ready ;  Smith 
V.  Henry,  7  Ark.  212,  44  Am.  Doc.  544,  holding  vendee  need  not  aver  and 
tender  a  deed  to  vendor  in  his  plea  to  an  action  for  the  price;  Kelsey  v^ 
Crowther,  162  U.  S.  409,  40  L.  Ed.  1019,  16  Sup.  Ct.  810,  holding  that  in 
a  bill  to  enforce  an  optional  contract  it  is  necessary  to  tender  performance 
and  payment  of  the  price;  Harris' t.  Bolton,  7  Hdw.  (Miss.)  171,  holding 
that  vendee  coming  into  equity  to  restrain  collection  of  the  price  until 
titles  are  perfected,  must  show  a  performance;  PoUak  v.  Brush  Electric 
Assn.,  128  U.  S.  455,  32  L.  Ed.  477,  9  Sup.  Ct.  122,  holding,  in  the  case 
under  consideration,  covenants  to  pay  money  for  goods  sold  were  inde- 
pendent of  covenants  to  transfer  stock  to  a  corporation. 

Distinguished  in  Kauffraan  v.  Raider,  108  Fed.  180,  holding  when  nin^ 
parties  agreed  to  pay  thirty-five  thousand  dollars  to  A  on  or  before  a  day 
certain  and  A  agreed  to  deliver  certain  stock  to  them  when  they  put  up 
the  money,  deposit  of  stock  by  A  in  bank  of  St.  Louis  where  contract 
was  made  and  notification  to  subscribers  forty  days  before  day  certain 
is  offer  of  performance. 

Averment  of  performance .  or  of  tender  and  refusal  Is  always  made  ln» 
dedaiatlon  upon  contracts  containing  dependent  nndertaklngs,  and  that  averr 
ment  must  be  supported  by  proof. 

Approved  in  Newman  v.  Baker,  10  App.  D.  C.  202,  in  contract  for  sale 
of  land  to  'l3e  eon3um.inated  within  two  years  from  its  date/'  but  no  time 
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fixed  for  payment,  vendee  must  aver  and  prove  tender  of  payment  within 
time  limited;  Brady  v.  Green,  169  Ala.  486,  48  South.  808,  in  action  by 
vendee  for  breach  of  contract  to  convey  land,  averment  that  plaintiff 
ready,  able  and  willing  to  perform  and  defendant  refused  is  sufficient 
without  actual  tender  of  purchase  price;  Sanford  v.  Cloud,  17  Fla.  650, 
to  point  that  general  averment  of  readiness  to  perform  is  not  sufficient, 
without  tender  of  the  deed ;  Ackley  v.  Richman,  10  N.  J.  L.  306,  holding  a 
.general  averment  that  plaintiff  is  ready  to  pay  price  and  complete  con- 
tract is  not  sufficient;  Henderson  v.  Wheaton,  139  111.  686,  28  N.  E.  1101, 
holding  a  plaintiff  must  aver  the  performance  of  a  condition  precedent 
or  a  readiness  until  discharged  by  defendant  or  a  prevention;  Breithaupt 
V.  Thurmond,  3  Rich.  221,  holding  that  on  a  contract  to  purchase  land 
the  plaintiff  must  all^e  and  prove  the  consideration  to  entitle  him  to  re- 
cover. 

Time  fixed  for  performance  is,  at  law,  deemed  of  essence  of  contract,  and 
If  seller  is  not  ready  and  able  to  perform  his  part  on  that  day,  purchase  may 
elect  to  consider  contract  at  an  end. 

Approved  in  Seibel  v.  Purchase,  134  Fed.  488,  applying  rule  where  de- 
fendant sold  option  for  purchase  of  realty  exercisable  by  certain  date 
but  there  was  mortgage  on  property;  Wildes  v.  Nelson,  164  N.  C.  596, 
70  S.  E.  942,  where  manufacturer  agrees  to  make  and  sell  patented  ar- 
ticle paying  patentee  royalty,  patentee,  may  upon  breach  of  obligations 
by  manufacturer  or  assignee,  treat  contract  as  discharged;  Miller  v.  Shel- 
bum,  16  N.  D.  187,  107  N.  W.  62,  where  vendor  refuses  to  convey  title  to 
land  after  performance  or  tender  by  vendee  latter  may  rescind  contract 
and  recover  money  paid;  Wright  v.  Astoria  Co.,  46  Or.  229,  77  Pac.  600, 
where,  under  contract,  deed  put  in  escrow  for  delivery  on  payment  after 
examination  of  title,  title  passed  to  grantee  on  delivery  of  deed  as  against 
purchaser  for  grantor  on  day  deed  delivered;  Tyler  v.  Young,  2  Scam. 
448,  85  Am.  Dec.  118,  and  Liddell  v.  Sims,  9  Smedes  &  M.  612,  both  hold- 
ing that  if  vendor  is  not  ready  at  time  fixed,  the  purchaser  may  consider 
the  contract  at  an  end;  Cunningham  v.  Gwinn,  4  Blackf.  344,  holding 
failure  to  tender  a  deed  by  the  day  was  a  defense  to  an  action  on  a  note, 
although  the  note  was  due  before  that  time;  Hunt  v.  Reeves,  6  Blackf. 
178,  holding  that  in  debt  on  a  bond  for  a  conveyance,  a  tender  after  the 
time  fixed  cannot  be  pleaded;  McCuUoch  v.  Dawson,  I  Ind.  418,  to  point 
that  if  a  plaintiff  fail  on  the  day  to  perform  and  shows  no  legal  excuse, 
the  purchase  money  cannot  be  recovered;   Green  v.  Finucane,  6  How. 
(Miss.)  646,  where  a  vendor  had  used  diligence,  but  was  necessarily  de- 
layed and  equity  refused  to  enjoin  the  collection  of  the  notes;  Edgerton 
V.  Peckham,  11  Paige  Ch.  360,  where  a  party  failed  to  pay  by  the  day 
named  and  he  was  not  called  on  for  payment  nor  tendered  a  deed,  and 
it  was  held  time  was  not  of  the  essence;  Inman  y.  West  F.  I.  Co.,  12 
Wend.  461,  462,  construing  a  provision  in  a  policy  that  notice  of  loss 
should  be  given  forthwith  ^  Bowles  v.  Newby,  2  Blackf.  364,  366,  hoidin^ 
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that  a  iiete  given  t>n  conside^ration  that  bricks  be  delivered  by  a  certain 
day,  failed  if  the  bricks  were  not  so  delivered;  Curtis  v.  Blair,  26  Miss. 
326,  59  Amu  Dec.  261,  holding  that  a  party  has  nntil  the  last  moment  of 
the  last  day,  bat  the  offer  must  be'  at  the  proper  place  and  within  a  rea^ 
sonable  time. 

Right  to  rescind  or  abandon  contract  for  other  party's  default.    Note, 
80  L.  B.  A.  65. 

Vendor  suing  for  porcbase  price  must  aver  performance  en  bis  part  or  due 
effer  to  perform,  or.waiv^  thereof  by  purchaser,  and  sustain  averment  by 
proofs. 

Approved  in  McCuUoch  v.  Bauer,  24  N.  D.  119,  139  N.  W.  321,  vendor 
in  action  for  breach  of  contract  of  sale  must  prove  that  he  was  ready,  able 
and  willing  to  perform,  though  vendee  had  stated  inability  to  carry  out 
contract;  McVeety  y.  Harvey  Mercantile  Co.,  24  N.  D.  268,  Ann  Cas. 
1015B,  1028, 139  N.  W.  594,  vendor  contracting  to  sell  land  to  which  he  had 
no  title  has  no  cause  of  action  against  vendee  for  failure  to  perform ;  Ink 
V.  Rohrig,  23  S.  D.  552, 122  N.  W.  596,  in  action  by  vendor  to  recover  dam- 
ages for  breach  of  contract  full  performance  of  covenants  must  be  pleaded 
and  proven;  Owen  v.  Norris,  5  Blackf.  481,  holding  that  if  the  deed  is 
to-be  made  on  a  certain  day,  a  replication  should  show  an  offer  to  execute 
on  that  day;  Coughran  v.  Big^low,  164  U.  S.  310,  41  L.  Ed.  447,  17  Sup. 
Ct.  120,  holdini^  sureties  on  vendor's  bond  for  performance  discharged  by 
failure  of  vendee,  are  not  bound  by  a  waiver  of  nonperformance  by  their 
vendor. 

Be  who  preTents  thing  Arom  being  done  may  not  complain  of  nonperform- 
ance. Rule  applies  only  where  act,  which  is  construed  into  waiver,  occurs 
previous  to  time  flzed  for  performance. 

Approved  in  Allegheny  Valley  Brick  Co.  v.  C.  W.  Raymond  Co.,  219 
Fed.  482, 135  C.  C.  A.  189,  under  contract  to  furnish  drawings  for  patented 
kiln  and  license,  defendant  to  use  it  where  defendant  repudiates  contract, 
tender  of  drawings  and  license  is  waived ;  Samaha  v.  Mason,  27  App.  D.  C. 
475,  vendor  may  maintain  action  against  vendee  for  return  of  goods  secured 
by  fraud  without  tender  of  return  of  part  payment  on  purchase  price  where 
vendee  has  sold  goods;  Hazleton  v.  Le  Due,  10  App.  D.  C.  396,  397,  in  con- 
tract for  sale  of  land  to  be  completed  in  fifteen  days  or  deposit  forfeited, 
where  vendee  refuses  payment  upon  grounds  untenable  in  law,  actual 
tender  of  deed  by  vendor  is  waived;  Heirn  v.  Carron,  11  Smedes  &  M. 
366,  49  Am.  Dec.  66,  on  to  point  that  refusal  and  evasion  of  tender  in 
legal  intendment  constitute  performance ;  Gray  v.  Smith,  83  Fed.  829 ,  s.  c, 
sub  nom.  Gray  v.  Mills,  48  U.  S.  App.  588,  holding  that  where  either  party 
gives  notice  that  he  will  not  comply,  other  need  not  aver  or  prove  a  tender 
of  performance;  Doyle  v.  Teas,  4  Scam.  263,  where  a  purchaser  defended 
on  the  ground  that  the  vendor  had  parted  with  his  title  and  incapacitated 
himself  from  performing;  Robertson  v.  Davenport,  27  Ala.  577,  holding 
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that  if  a  seller  cease  to  have  ability  to  furnish  goods  according  to  coxil^ct, 
defendant  may  refose  to  pay  for  goods  received  and  recoup  his  damages. 

Where  vendee  takes  possession,  believing  vendor  will  perform  and  convey 
title  to  him,  he  has,  If  contract  is  unexecuted,  right  to  disaffirm  it  and  restore 
possession.  • 

Cited  in  Sayre  v.  Mohney,  30  Or.  243,  47  Pac.  198,  and  Muchmorc  v. 
Bates,  1  Blackf.  248,  both  holding  that,  although  the  vendee  took  posses- 
sion, if  the  vendor  fail  to  perft)rra,  vendee  may  quit  possession  and  treat 
the  contract  as  ended;  Curtis  v.  Clark,  133  Mass.  6^11,  holding  a  vendor 
failing  to  perform  cannot  recover  on  a  note  even  though  the  vendee  has 
been  in  occupation ;  Lewis  v.  Bibb,  4  Port.  88,  to  point  that  a  vendee  cannot 
defend  an  action  for  the  price  while  he  retains  possession;  Jewett  v. 
.  Lawrenceburgh  etc.  R.  R.  Co.,  10  Ind.  543,  in  discussing  whether  the  fail- 
ure to  perform  a  condition  upon  which  a  subscription  (was  made,  gave 
right  to  recover  an  amount  paid  before  the  violation^        ' 

Vendee  is  not  bonnd  to  accept  a  deed  where,  in  order  to  obtain  a  clear 
title,  he  wonld  have  to  resort  to  a  court  of  chancery. 

Approved  in  American  Security  &  Trust  Co.  v.  Muse,  4  App.  D.  C.  24, 
equity  will  not  decree  sale  of  realty,  though  advantageous  to  all  parties, 
where  there  is  limitation  for  life  with  contingent  limitation  in  fee  and 
contingent  cross-remainders ;  Newell  v.  Turner,  9  Port!  422,  holding*  a 
vendee  may  rescind  where  there  was  a  defect  of  title,  no  conveyance  hav- 
ing been  executed;  Ankeny  v.  Clark,  1  Wash.  557,  20  Pac.  587,  holding 
a  contract  cannot  be  satisfied  where  title  is  in  the  United  States  and  the 
vendor  has  merely  an  equity;  Whitehurst  v.  Boyd,  8  Ala.  381,  holding 
vendee  may  plead  the  title  is  in  a  third  person;  Oakey  v.  Cook,  41  N.  J.  Eq. 
363,  7  Atl.  502,  holding  that  on  an  agreement  for  exchange  the  existence 
of  mortgages  on  one  place  does  not  violate  a  stipulation  as  to  good  title. 

Distinguished  in  Mitchell  v.  McMullen,  59  Mo.  256,  holding  a  purchaser 
in  undisturbed  possession  will  not  be  relieved  on  the  mere  ground  of  defect 
of  title. 

Miscellaneous.  Cited,  but  not  in  point,  in  In  re  Hambright,  12  N.  B.  R. 
498  (167),  11  Fed.  Cas.  316. 

1  Pet.  469-476,  7  L.  Ed.  224,  DOE  ex  dem.  EliMOBE  y.  OBTME8. 

OircQlt  Court  may  not  order  a  peremptory  nonsuit,  in  jury  trial,  against 
the  will  of  plaintiff. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  387,  394,  Ann. 
Cas.  1914D,  1029,  57  L.  Ed.  890,  892,  33  Sup.  Ct.  523,  under  Constitution, 
Federal  court  cannot  set  aside  verdict  as  against  evidence  and  render 
judgnnent  on  evidence  without  new  trial,  unless  right  of  jury  trial  waived ; 
Parks  V.  Southern  Ry.  Co.,  143  Fed.  278,  applying  rule  in  action  for  dam- 
ages for  negligent  killing  of  person;  Huntt  v.  McNamee,  141  Fed.  294, 
where  voluntary  nonsuit  permitted  by  State  practice,  it  is  discretionary 
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with  Federal  court  to  refuse  nonsnlt  after  conclusion  of  {plaintiff's  evi- 
dence, and  motion  by  defendant  for  direction  of  verdict  had  been  sustained ; 
Patting  V.  Spring  Valley  Coal  Co.,  93  Fed.  99,  holding  where  involuntary 
nonsuits  are  not  allowed  in  Federal  courts  the  proper  procedure  is  to  im- 
panel a  jury  and  direct  verdict  for  defendant  for  want  of  evidence ;  Bryan 
V.  Pinney,  3  Ariz.  35,  36,  21  Pac.  333,  holding  under  Rev.  Stats.  Ariz.  1887, 
par.  764,  involuntary  nonsuit  cannot  be  granted;  Jackson  v.  Merritt,  21  y 
D.  C.  285,  in  jurisdiction  not  reco^izii%  compulsory  nonsuit  trial  court 
cannot  enter  voluntary  nonsuit  with  leave  to  strike  out  at  later  day,  nor 
strike  out  voluntary  nonsuit  once  entered ;  Bryce  v.  Snow,  187  111.  184, 
58  N.  E.  404,  holding  under  2  Starr  &  C.  Ann.  Stats.,  p.  2642,  par.  25  (111.), 
providing  the  bringing  of  action  after  nonsuit  within  a  year  applies  only 
to  involuntary  nonsuit ;  Ordway  v.  Boston  etc.  R.  R.  Co.,  69  N.  H.  432,  45  Atl. 
245,  holding  involuntary  nonsuit  on  ground  that  plaintiff  knew  of  danger  and 
assumed  the  risk  is  judgment  on  merits  and  bar  to  another  action;  Carney 
•V.  Duniway,  35  Or.  134,  57  Pac.  193,  holding  under  Hill's  Ann.  Laws, 
par.  246,  defendant  does  not  waive  a  motion  for  nonsuit  by  introducing 
evidence  after  it  was  overruled ;  dissenting  opinion  in  Slocum  v.  New  York 
Life  Ins.  Co.,  228  U.  S.  421,  Ann.  Oas.  1914D,  1029,  57  L.  Ed.  903,  33  Sup. 
Ci  523,  majority  holding  that  right  of  jury  trial  infringed  where  court 
sets  aside  verdict  and  renders  judgment  on  evidence  without  new  trial; 
Baylis  v.  Travelers'  Ins.  Co.,  113  U.  S.  321,  28  L,  Ed.  991,  5  Sup.  Ct.  497, 
holding  that  a  court  errs  if  it  substitutes  itself  for  a  jury  and  passes  upon 
the  effect  of  evidence;  Booe  v.  Davis,  5  Blackf.  115,  33  Am.  Dec.  458, 
court  saying  that  a  plaintiff  has  a  right  to  have  every  question  of  fact 
tried  by  a  jury;  D'Wolf  v.  Rabaud,  1  Pet.  497,  7  L.  Ed.  236,  holding  a 
nonsuit  may  not  be  ordered  in  any  case  without  the  consent  and  acquies- 
cence of  plaintiff;  Baxter  v.  Payne,  1  Pinn.  504,  holding  this  to  be  so, 
although  the  District  Court  may  have  been  fully  satisfied  that  the  plain- 
tiff was  not  entitled  to  verdict;  Cook  v.  Morris,  66  Conn.  210,  33  Atl.  998, 
holding  it  error  to  grant  a  nonsuit  on  the  ground  that  allegations  of  com-  • 
'plaii^,  if  proved,  would  not  support  a  judgment;  Hyde  v.  Barker,  1  Pinn. 
306,  holding  a  justice  of  the  peace  has  no  power  to  nonsuit,  although  he 
is  trying  the  case  without  a  jury ;  Folger  v.  The  Robt.  G.  Shaw,  2  Wood. 
&  M.  535,  Fed.  Cas.  4899,  to  point  that  if  there  be  any  evidence  to  be  con- 
sidered it  is  improper  to  nonsuit;  Spensley  v.  Lancashire  Ins.  Co.,  54  Wis. 
437,  11  N.  W.  895,  holding,  that  where  there  the  plaintiff's  evidence,  con- 
struing it  most  favorably,  would  sustain  a  verdict,  a  nonsuit  should  not 
be  gra#ted;  Boucicault  v.  Fox,  5  Blatchf.  91,  Fed.  Cas.  1691,  an  action 
for  the  violation  of  a  copyright  of  a  play;  Foote  v.  Silsby,  1  Blatchf.  461, 
Fed.  Cas.  4916,  s.  c,  on  appeal,  ^b  nom.  Silsby  v.  Foote,  14  How.  222, 
14  L.  Ed.  396,  an  action  on  case  for  violation  of  a  patent  right ;  Crane  v. 
Morris,  6  Pet.  609,  8  L.  Ed.  518,  and  Montoya  v.  Donahoe,  2  N.  M.  220, 
both  actions  of  ejectment;  Holt  v.  Van  Eps,  1  Dak.  Ter.  219,  46  N.  W. 
690,  an  action  for  the  recovery  of  specific  personalty;  Mulhem  v.  Union 
Pac.  R.  R.  Co.,  2  Wyo.  457,  and  Northern  Pacific  R.  R.  Co.  v.  Charles, 
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51  Fed.  672,  7  U.  S.  App.  359,  both  actions  of  negligence  ^  Castle  y.  Bullard, 
23  How.  183,  16  L.  Ed.  427,  where,  in  an  action  on  the  case,  a  nonsuit  waa 
refused  as  to  one  defendant;  Insurance  Co.  v..  Folsom,  18  Wall.  250,  21 
L.  Ed.  838,  where  an  exception  was  taken  to  the  refusal  of  the  court  to 
decide  the  evidence  was  not  sufficient  to  entitle  plaintiff  to  a  verdict; 
Schuchardt  v.  Aliens,  1  Wall.  369,  17  L.  Ed.  646,  laying  down  the  rule  as 
\  to  when  a  court  by  its  instructioi^  may  take  a  case  from  the  jury;  Herrera 
▼.  Chaves,  2  N.  M.  91,  92,  Alexander  v.  Tennessee  etc.  R.  R.  Co.,  3  N.  M. 
194  (178),  3  Pac.  740,  Martin  v.  Webb,  5  Ark.  74,  39  Am.  Dec.  364,  Carr 
▼.  Crain,  7  Ark.  249,  and  Ringo  v.  Field,  6  Ark.  49,  all  holding  that  a 
court  may  instruct  the  jury  to  find  for  the  defendant  if  the  plaintiff  has 
failed  to  make  out  his  case;  Amos  v.  Sinnott,  4  Scam.  450,  and  State  v. 
Roper,  8  Axk.  493,  both  holding  a  court  cannot  instruct  the  jury  ''to  find 
for  the  defendant  as  in  case  of  nonsuit";  Tymaspn  v.  Bates,  14  Wen4. 
688,  where  the  court  said  the  refusal  to  grant  a  nonsuit  is  not  gpronnd 
for  exception  to  be  brought  up  by  hill;  Guest  v.  Guest,  Dall.  (Tex.)  394, 
where  a  judgment  of  nonsuit  was  set  aside  and  a  new  trial  granted;  Mc- 
Colgan  V.  McKay,  25  Ga.  632,  holding  jt  almost  a  matter  of  course  to  let 
in  new  evidence  to  save  a  nonsuit;  Atchison  etc.  R.  R.  Co.  ▼.  Myers,  63 
Fed.  796,  24  XJ.  S.  App.  295,  holding  that  defendant  who  introduces  evi- 
dence waives  his  motion  to  instruct  the  jury  at  the  close  of  the  plaintiff's 
case  to  find  for  defendant;  Miller  v.  Baltimore  etc.  R.  R.  Co.,  17  Fed. 
Cas.  305,  where  the  court  said  they  would  not  follow  the  State  practice, 
since  the  act  of  June  1,  1872,  but  would  follow  the  common  law  and  the 
decisions  of  the  Supreme  Court. 

Distinguished  in  dii^senting  opinion  in  Bryan  v.  Pinney  3  Ariz.  45,  21  Pae. 
337,  majority  holding  under  Rev.  Stats.  Ariz.  1887,  par.  764,  an  involuntary 
nonsuit  cannot  be  granted;  Wiley  v.  Shoemak,  2  G.  Greene,  207,  holding 
that  if  verdict  for  plaintiff  would  be  clearly  against  the  weight  and  le^ 
effect  of  the  evidence,  a  nonsuit  may  be  ordered;  Tison  v.  Tawn,  15  Ga. 
493,  60  Am.  Dec.  710,  holding  a  nonsuit  may  be  granted  where  there  is 
no  proof  to  support  the  issue;  Smith  v.  Frye,  14  Me.  462,  holding  a  non- 
suit would  not  be  reversed  where  the  evidence  would  not  by  law  enable 
one  to  maintain  his  action;  Zittle  v.  Schlesinger,  46  Neb.  846,  65  N.  W. 
892,  holding  the  granting  of  an  involuntary  nonsuit  is  harmless  error, 
where  on  the  evidence  the  defendant  was  entitled  to  have  a  directed  ver- 
dict; Coughran  v.  Bigelow,  164  U.  S.  307,  41  L.  Ed.  446,  17  Sup.  Ct.  119, 
holding  that  since  the  statute  of  June  1,  1872,  Federal  courts  may  order 
nonsuits  in  pursuance  of  State  statutes;  Central  Transportation  Co.  v. 
Pullman  Car  Co.,  139  U.  S.  39,  35  L.  Ed.  61,  11  Sup.  Ct.  480,  481,  holding 
a  statute  of  a  State  authorizing  a  nonsuit  may  be  followed  in  the  Circuit 
Court. 

Granting  compulsoiy  nonsuits.    Note,  24  Am.  Dec.  620* 
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When  record  ia  so  def  ectiye  that  appellate  court  cannot  render  final  Judg- 
ment, plaintiff  may  apply  for  certiorari  to  bring  up  perfect  record,  or  dismias 
writ  of  error  and  proceed  anev. 

Cited  in  Sowles  v.  United  States,  21  Fed.  223,  holding  a  case  would 
not  be  heard  upon  an  incomplete  record. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Bryan  v.  Pinney,  3  Ariz. 
47,  21  Pao.  337,  citing  to  dissenting  opinion^ 
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Nonsuit  may  be  ordered  upon  application  of  defendant  and  cannot  be 
ordered  in  any  case  without  consent  and  acquiescence  of  plaintiff. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  387,  394',  Ann. 
Cas.  1914D,  1029,  57  L.  Ed.  890,  892,  33  Sup.  Ct.  623,  Federal  court  cannot 
set  aside  verdict  as  against  evidence  and  render  judgment  on  evidence, 
unless  right  of  jury  trial  waived;  Carter  v.  Odom,  121  Ala.  164,  25  South. 
776,  holding  accommodation  indorsement  made  at  time  of  execution  of 
note  is  original  contract  and  not  agreement  to  answer  for  debts  of  another; 
Bryan  v.  Pinney,  3  Ariz.  36,  36,  21  Pac.  333,  holding  under  Ariz.  Rev.  Stats. 
1887,  par.  764,  involuntary  nonsuit  cannot  be  granted;  Crane  v.  Morris, 
6  Pet.  609,  8  L.  Ed.  518,  holding  a  Circuit  Court  has  no  authority  wliat- 
ever  to  order  a  i)ereraptory  nonsuit;  Guest  v.  Guest,  Dall.  (Tex.)  394, 
holding  that  neither  the  district  nor  any  other  court  could  compel  a  party 
to  take  a  nonsuit;  Baxter  v.  Payne,  1  Pinn.  504,  holding  the  District 
Courts  of  the  Territory  cannot  order  peremptory  nonsuits;  Hyde  v.  Barker, 
1  Pinn.  306,  holding  justice  of  the  peaoe  could  not  order  a  peremptory 
nonsuit,  although  he  was  trying  the  cause  without  jury;  Holt  v.  Van  Eps, 

1  Dak.  Ter.  219,  46  N.  W.  690,  court  saying  the  defendant  has  a  right  to  ' 
a  trial  by  jury  and  to  have  the  case  submitted  to  them ;  Baylis  v.  Travelers ' 
Ins.  Co.,  113  U.  S.  321,  28  L.  Ed.  991,  5  Sup.  Ct.  497,  holding  that  where 
parties  do  not  waive  a  jury,  the  court  may  not  substitute  itself  for  a  jury; 
Folger  V.  The  Robert  G.  Shaw,  2  Wood.  &  M.  635,  Fed.  Cas.  4899,  to  point 
that  if  there  be  any  evidence,  it  is  error  to  nonsuit;  Wiley  v.  Shoemak, 

2  G.  Greene,  207,  holding  that  if  evidence  is  adduced  which  tends,  even 
remotely,  to  prove  facts  which  would  support  the  action,  a  nonsuit  should 
not  be  granted;  Spensley  v.  Lancashire  Ins.  Co.,  54  Wis.  437,  11  N.  W. 
895,  holding  that  plaintiff's  evidence,  if  undisputed  and  giving  it  its  most 
favorable  construction,  would  sustain  a  verdict  of  nonsuit,  was  error; 
Tymaspn  v.  Bates,  14  Wend.  688,  holding  a  refusal  to  grant  a  nonsuit  is 
not  ground  for  exception,  to  be  brought  up  by  bill;  Castle  v.  Bullard,  23 
How.  183,  16  L.  Ed.  427,  holding  that  where  there  are  several  defendants, 
there  cannot  at  common  law  be  a  nonsuit  as  to  one  and  a  verdict  against 
the  others;  Amos  ▼.  Sinnott,  4  Scam.  450,  holding  a  court  could  not  in- 
struct the  jury  either  to  nonsuit  the  plaintiff  or  to  find  against  him  as 
in  case  of  a  nonsuit;  Schuchardt  v.  Aliens,  1  Wall.  369,  17  L.  Ed.  646, 
where  instructions  sought  in  effect  to  take  a  case  from  a  jury;  Hcrrera  y. 
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Chaves,  2  N.  M.  91,  and  Martin  v.  Webb,  5  Ark.  74,  89  Am.  Dec.  S64, 
both  holding  that  where  a  party  has  failed  to  make  out  his  case,  the  court 
will  instyucf  the  jury  to  find  for  defendant;  Boucicault  v.  Fox,  5  Blatchf. 
91,  Fed.  Cfts.  1691,  an  action  for  damages  for  the  violation  of  a  copyright; 
Foote  V.  Silsby,  1  Blatchf.  461,  note.  Fed.  Cas.  4916,  and  s.  c,  on  appeal, 
sub  nom.  Silsby  v.  Foote,  14  How.  222,  14  L.  Ed.  896,  action  on  case  for 
violation  of  a  patent;  Carr  v.  Gale,  3  Wood.  &  M.  58,  Fed.  Cas.  2435,  an 
action  for  trover  for  a  quantity  of  goods;  Ringo  v.  Field,  6  Ark.  49,  an 
action  of  replevin;  Booe  v.  Davis,  5  Blatchf.  116,  88  Am.  Bee.  468,  an 
action  of  trespass  .for  breaking  and  entering  the  plaintiff's  close;  Northern 
Pac.  R.  R.  Co.  V.  Charles,  51  Fed.  572,  7  U.  S.  App.  359,  and  Miller  v. 
Baltimore  etc.  R.  R.  Co.,  17  Fed.  Cas.  305,  actions  for  damages  for  injuries 
through  negligence ;  Atchison  etc.  R.  R.  Co.  v.  Myers,  63  Fed.  796,  24  U.  S.; 
App.  295,  and  Union  Ins.  Co.  v.  Smith,  124  U.  S.  424,  31  L.  Ed.  505,  8  Sup. 
Ct.  544,  holding  motion  to  take  plaintiff's  case  from  the  jury  is  waived  by 
introduction  by  defendant  of  testimony. 

Distinguished  in  Missouri  Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  755,  30  L.  R.  A 
252,  32  U.  S.  App.  691,  holding  this  rule  abolished  by  act  of  March  3,i875; 
Tison  V.  Yawn,  15  Ga.  494,  60  Am.  Dec.  710,  holding  a  nonsuit  should  be 
granted  if,  admitting  all  the  facts  and  all  reasonable  deductions,  the  plains 
tiff  ought  not  to  recover. 

Question  of  dtizensihlp  constitates  no  part  of  issue  npon  iperlts^  but  must 
be  brought  forward  by  plea  in  abatement. 

Approved  in  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed.  99,  holding  in 
Federal  court  when  plaintiff  fails  to  appear  at  trial,  jury  must  be  im- 
paneled and  verdict  found  for  defendant  where  State  practice  is  to  enter 
involuntary  nonsuit;  Southern  Ry.  Co.  v.  Hudgins,  107  Ga.  337,  33  S.  E. 
443,  State  court  has  no  jurisdiction  to  try  issue  of  fact  where  right  of 
removal  to  Federal  court  on  ground  of  diversity  of  citizenship  appears 
on  face  of  record ;  Ordway  v.  Railroad  Co.,  69  N.  H.  432,  45  Atl.  245,  hold- 
ing judgment  of  nonsuit  that  plaintiff  knew  of  damages  that  caused  his 
injury  and  assumed  risk  is  judgment  on  merits  and  bar  to  another  action; 
Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  125,  124  Pac.  41,  where  remov- 
ability of  case  to  Federal  court  depends  upon  diversity  of  citizenship,  and 
question  is  raised  as  to  actual  citizenship  of  one  of  parties,  issue  is  triable 
only  in  Federal  court;  Smith  v.  Kernochen,  7  How.  216,  12  L.  Ed.  674^ 
Farmington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116,  5  Sup.  Ct.  809,  and 
Educational  Soc.  v.  Varney,  54  N.  H.  379,  all  holding  that  question  'of  the 
citizenship  of  a  party  to  an  action  can  only  be  raised  by  plea  in  abate- 
ment; Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  B.  A.  505,  not- 
withstanding acts  of  1872  and  1875  plea  to  jurisdiction  on  the  ground  of 
citizenship  must  be  by  a  special  plea  in  abatement;  Sharon  ▼.  Hill,  10 
Sawy.  668,  26  Fed.  723,  holding  an  adjudication  upon  a  plea  in  abatement 
on  the  question  of  citizenship  was  conclusive;  dissenting  opinion  in  Dred 
Scott  V.  Sandford,  19  How.  590,  15  L.  Ed.  777,  to  point  that  when  the 
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declaration  contains  the  necessary  averments  of  citizenship  the  Supreme 
Court  cannot  look  at  the  record;  Sheppard  v.  Graves,  14  How.  611,  14 
L  Ed.  520,  on  the  point  that  when  jurisdiction  is  averred  in  the  pleadings 
one  who  would  impeach  it  must  allege  and  prove  the  causes  for  impeach- 
ment; Gause  v.  Clarksville,  1  McCrary,  86,  holding  that  all  matters  which 
challenge  jurisdiction  on  capacity  to  sue  should  be  presented  by  plea  in 
.abatement;  Nesmith  v.  Calvert,  1  Wood.  &  M.  38,  Fed.  Cas.  10,123,  to 
point  that  an  objection  is  too  late  if  not  stated  until  after  the  answers 
were  put   into   the  merits;  Cuthbert  v.  Galloway,  35  Fed.  468,  holding 
that  where  a  defendant  denied  on  information  and  belief  the  allegations 
as  to  jurisdiction  and  tlien  answered  on  the  merits,  this  was  a  waiver  of 
the  plea;  Dennistoun  v.  Draper,  5  Blatchf.  340,  Fed.  Cas.  3804,  where  the 
court  said  the  principle  had  no  application  to  the  case  of  original  juris- 
diction, acquired  indirectly  by  a  removal  from  a  State  to  a  Federal  court; 
Davies  v.  Lathrop,  21  Blatchf.  165,  l3  Fed.  566,  holding  that  one  not  object- 
ing to  the  removal  of  a  cause  for  want  of  jurisdiction  cannot  afterward 
have  the  cause  remanded;  Prince  v.  Commercial  Bank,  1  Ala.  245,  34  Am. 
Dec.  776,  to  point  that  the  right  to  sue  in  the  Federal  courts  is  admitted 
by  a  plea  to  the  merits ;  Dutcher  v.  Dutcher,  39  Wis.  662,  holding  that  in 
divorce  suit  a  plaintiff's  want  of  residence  is  matter  in  abatement  and  not 
in  bar;  Johnson  v.  Wilson,  1  Pinn.  67,  holding  an  objection  that  a  foreign 
administrator  cannot  sue  is  waived  unless  taken  at  the  proper  time  and 
in  the  proper  manner;  Davis  v.  Packard,  6  Wend.  332,  holding  that  a 
consul  sued  in  a  State  court  and  pleading  to  the  merits  cannot  assign  as 
error  want  of  jurisdiction ;  United  States  v.  Woolsey,  28  Fed.  Cas.  767, 
to  point  that  the  records  of  Federal  courts  must  show  jurisdiction  either 
of  the  person  or  subject  matter. 

Distinguished  in  Draper  v.  Springport,  21  Blatchf.  243, 15  Fed.  331,  hold- 
ing this  rule  to  be  abolished  by  the  code  of  New  York;  Bland  v.  Flee- 
man,  29  Fed.  672,  holding  this  rule  abrogated  by  the  act  of  March  4,  1875. 

Collateral  and  original  promises  witliin  statute  of  frauds. 
Approved  in  Southern  Ry.  v.  Hudgins,  107  Ga.  337,  33  S.  E.  443,  hold- 
ing on  proceedings  to  remove  pending  cause  from  State  to  Federal  court 
on  account  of  diverse  citizenship  no  notice  of  removal  is  necessary ;  Baker 
V.  Berry  Hill  Mineral  Springs  Co.,  109  Va.  781,  65  S.  E.  658,  where  stock- 
holder, in  scheme  for  reorganization  induces  appellant  to  give  up  stock 
and  lien  upon  property,  and  as  bank  president  promise  that  bank  will 
carry  note  until  stock  sold,  bank's  agreement  is  original  and  distinct,  not 
collateral;  Hall  v.  Rogers,  7  Humph.  540,  holding  that  when  the  promise 
to  pay  the  debt  of  another  arises  out  of  some  new  and  original  under- 
taking it  is  not  within  the  statute ;  Lane  v.  Levillian,  4  Ark.  84,  87  Am.  Dec. 
770,  and  Read  v.  Cutts,  7  Me.  190,  22  Am.  Dec.  187,  to  point  that  a  guaranty 
most  be  supported  by  a  new  and  independent  consideration  except  where 
given  at  the  time  the  debt  is  contracted;  Smith  v.  Loomis,  72  Me.  55, 
Huntress  v.  Patten,  20  Me.  33,  and  Simons  v.  Steele,  36  N.  H.  82,  all  hold- 
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ing  that  where  the  principal  and  collateral  agreements  are  made  out  at  the 
name  time  the  consideration  of  one  is  prima  facie  that  of  the  other;  Nahb 
V.  Koontz,  17  Md.  290,  court  saying  that  the  consideration  of  a  guaranty 
need  not  be  set  forth  where  it  is  made  out  at  the  same  time;  Snevily  v. 
Johnston,  1  Watts  &  S.  309,  holding  in  an  action  on  a  guaranty  on  a  note 
it  is  not  necessary  to  prove  any  other  consideration  than  what  appears 
upon  the  paper;  EUett  v.  Britton,  10  Tex.  211,  Brooks  v.  Dent,  1  Md., 
Ch.  530,  and  Britton  v.  Angier,  48  N.  H.  421,  all  holding  a  guaranty  need 
not  state  the  consideration  of  tKe  promise;  Rogers  v.  Kneeland,  10  Wend. 
250,  to  point  that  a  consideration  implied  from  the  terms  of  the  instru- 
ment is  as  effectual  as  if  expressly  appearing;  O'Bannon  v.  Chnmasero, 
3  Mont.  425,  where  letter,  ''You  .  .  .  make  out  the  record  .  .  .  and  we  will 
guarantee  the  payment  of  your  fees,"  was  held  to  express  the  considera- 
tion ;  Townsley  v.  Sumrall,  2  Pet.  182,  7  L.  Ed.  390,  holding  that  if  A  said 
to  B  '*pay  so  much  money  to  C  and  Twill  repay  you,''  it  is  an  original 
contract;  Hetfield  v.  Dow,  27  N.  J.  L.  445,  451,  453,  where  the  court 
considered  as  to  when  the  promise  to  pay  for  goods  delivered  to  another 
shoidd  be  in  writing;  Graves  v.  Scott,  23  La.  Ann.  692,  holding  a  guaranty 
that  if  plaintiff  would  deliver  goods  to  one  S.  that  S.  would  account  for 
it  was  within  the  statute;  Pearce  v.  Wren,  4  Smedes  &  M.  97,  where  an 
account  was  made  out  for  goods  and  at  the  time  the  defendant  wrote 
under  it,  **I  will  guarantee  the  payment  of  the  above";  Ashford  v.  Robin- 
son, 8  Ired.  117,  where  one  wrote,  ' '  This  is  to  certify  that  I  pass  over  the 
following  notes  .  .  .  and  agree  to  make  them  good";  Hopkins  v.  Richard- 
son, 9  Gratt.  495,  holding  that  where  one  assigns  a  bond  to  enable  another 
to  purchase  goods  and  guarantees  the  payment  of  the  bond  by  indorsement 
the  contract  is  not  within  the  statute;  Anderson  v.  Spence,  72  Ind.  316, 
37  Am.  Bep.  163,  and  Dunn  v.  West,  5  B.  Mon.  383,  both  holding  a  promise 
by  one  to  indemnify  another  if  he  will  become  surety  is  not  within  the 
statute;  May  v.  Williams,  61  Miss.  132,  48  Am.  Bep.  83,  holding  an  oral 
agreement  to  indemnify  one  for  becoming  a  surety  was  invalid  within  the 
statute ;  Carville  v.  Crane,  5  Hill,  485,  40  Am.  Dec.  366,  holding  the  statute 
of  frauds  applies  to  a  parol  promise  to  indorse  the  note  for  a  purchaser 
of  goods;  Moses  v.  Lawrence  Co.  Bank,  149  U.  S:  303,  37  L.  Ed.  746,  13 
Sup.  Ct.  901,  on  the  point  that  a  guaranty  of  a  note,  written  before  its 
delivery,  requires  no  other  consideration;  Gist  v.  Drakely,  2  Gill,  342, 
41  Am.  Dec.  429,  holding  an  indorsement  upon  an  instrument  under  seal 
to  enable  the  obligor  to  negotiate  it  creates  the  liability  of  an  original 
promisor;  Rutledge  v.  Townsend,  38  Ala.  717,  holding  that  where  a  third 
person  joins  with  a  debtop-in  a  note  to  be  delivered  as  collateral  for  the 
original  debt  the  note  is  without  consideration;  Culberston  y.  Smith,  52 
Md.  637,  36  Am.  Bep.  389,  holding  that  a  mother  indorsing  a  note  of  her 
son  in  blank  after  it  was  drawn,  is  not  liable;  Heidenheimer  v.  Jones,  1 
Tex.  Civ.'App.  349,  holding  a  verbal  promise  to  indemnify  a  sheriff  for 
levying  execution,  good;  Crozer  v.  Chamber,  20  N.  J.  L.  262,  where  the 
court  considered  the  effect  of  the  signi^ture  of  a  third  person  on  the  note 
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before  its  indorsement  by  the  payee;  Harwood  t.  Kiersted,  20  HI.  374, 
where  one  putting  his  name  on  a  note  as  security  two  days  after  it  was 
written  was  held  liable;  Nelson  v.  Boynton,  3  Met.  401,  37  Am.  Bee.  150, 
holding  a  promise  by  a  son  to  pay  the  note  of  his  father  if  the  promisee 
should  discontinue  an  action  on  it,  is  within  the  statute;  Horn  v.  Bray, 
51  Ind.  564,  19  Am.  Rep.  746,  holding  a  contract  of  indemnity  between 
sureties  in  the  same  instrument  was  not  within  the  statute;  dissenting 
opinion  in  Mallory  v.  Gillett,  2k  N.  T.  436,  where  a  promise  to  one  in  pos- 
session of  a  boat  on  which  he  had  a  lien  that  if  he  would  deliver  it  to 
another  he  would  pay  him  was  held  to  be  within  the  statute;  Independent 
Dist  V.  Beard,  83  Fed.  14,  to  point  that  the  judicial  interpretation  by  the 
State  courts  of  the  statute  of  frauds  was  followed  in  Federal  courts. 

Requirement  that  promise  to  answer  for  debt  of  another  must  be  in 
'    writing,  and  what  promises,  though  to  pay  something  for  another^ 
are  original  promises.    Note,  96  Am.  Bee.  252,  263,  255. 

Application  of  statute  of  frauds  to  promise  to  indemnity.  Note,  6 
AxuL  Cas.  672. 

Statement  of  consideration  in  memorandum  of  contract  to  answer  for 
debt  of  another.    Note,  Ann.  Oas.  1913B,  992,  994. 

Parol  Is  admi88ll>le  to  show  that  there  was  suAdent  consideration  for 
aj^eement,  what  that  consideration  was,  and  also,  circumstances  under  which 
it  was  written. 

Cited  in  Jones  v.  Palmer,  1  Doug.  (Mich.)  382,  383,  holding  that  the 
consideration  of  a  guaranty  may  be  proved  by  parol;.  Phelps  v.  Clasei^ 
Woolw.  211,  Fed.  Cas.  11,074,  holding  that  parol  proof  may  be  received 
of  the  consideration  of  an  instrument  different  from  the  one  recited  in  it. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  421. 

Afiscellaneous.  Miscited  in  Johnston  v.  Straus,  26  Fed.  67;  Woodhull 
V.  Wagner,  1  Bald.  302,  Fed.  Cas.  17,975. 

1  Pet  503-610,  7  L.  Ed.  239,  DAVIS  y.  liASON. 

On  appeal  trcm  Judgment  in  ejectment,  Supreme  Court  will  be  governed 
in  deciding  on  rights  of  parties  hy  law  of  State  where  land  is  situated. 

Approved  in  New  York  Life  Ins.  Co.  v.  Allison,  107  Fed.  181,  holding 
the  Federal  courts  adopt  law  of  State  courts  regarding  fixtures;  Smith 
T.  Powers,  23  Tex.  33,  holding  State  decisions  upon  land  titles  binding 
upon  every  court  where  these  titles  are  drawn  in  litigation. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  In,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417. 
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Husband  may  liaTe  good  eitate  u  tonaat  by  cnrteijr  in  wild  lands  of  Us 
wife  in  absence  of  oTldenoe  of  actual  selain. 

Cited  in  Vanarsdall  v.  Fanntleroy,  7  B.  Mon.  402,  holding  that  as  general 
rule  actual  possession  during  coverture  was  necessary  to  constitute  the 
husband  tenant  by  the  curtesy;  Mettler  v.  Miller,  129  111.  639,  22  N.  E. 
531,  holding  a  seisin  in  fact  as  distingnis^hed  from  a  seisin  in  law  was 
not  necessary;  Forbes  v.  Sweeney,  8  Neb.  527,  when  the  wife  was  in  ac- 
tual possession  by  her  tenants;  Day  v.  Cochran,  24  Miss.  276,  holding  that 
if  the  land  be  in  lease  for  years,  curtesy  may  be  had  without  entry  or  receipt 
of  rent;  Wass  v.  Bucknam,  38^ Me.  360,  holding  a  husband  was  entitled 
to  curtesy  in  lands  of  which  his  wife  was  seised  as  cotenant;  McDauiel 
V.  Grace,  15  Ark.  483,  and  Todd  v.  Oviatt,  58  Conn.  182,  7  L.  B.  A.  696, 
20  Atl.  441,  wild  or  waste  lands  may  be  constructively  in  wife's  posses- 
sion unless'  in  the  adverse  possession  of  another ;  Borland  v.  Marshall, 

2  Ohio  St.  313,  316,  holding  a  husband  may  have  curtesy  although  the 
wife  was  never  seised,  either  actually  or  constructively,  and  although 
the  same  may  be  adversely  held;  Wescott  v.  Miller,  42  Wis.  466,  where 
the  adverse  possession  for  twenty-five  years  was  held  not  to  bar  ejectment  by 
a  husband  and  wife ;  Redus  v.  Hayden,  43  Miss.  635,  to  point  that  a  deed 
of  conveyance  of  a  freehold  of  itself  operates  to  create  a  seisin  iu  the 
grantee,  unless  in  adverse  possession  of  another;  Allen  v.  Hanks,  136  U.  S. 
310,  84  L.  Ed.  418,  10  Sup.  Ct.  964,  discussing  power  to  divest  a  husband 
of  his  marital  rights  in  the  lands  of  his  wife. 

Disapproved  in  Neely  v.  Butler,  10  B.  Mon.  49,  where  court  said  that  in 
Kentucky  no  distinction  was  made  between  cultivated  lands  and  those 
that  remained  in  a  state  of  nature. 

Nature  and  existence  of  estates  of  tenancy  by  the  curtesy.     Note,  128 
Am.  St.  Bep.  477. 

Tenancy  by  the  curtesy  and  its  existence  in  the  United  States.    Note, 
112  Am.  St.  Bep.  582. 

In  equity  husband  has  curtesy  of  trust  as  well  as  of  legal  estate,  of  equity 
of  redemption,  contingent  use  or  money  to  be  laid  out  in  lands. 

Approved  in  Jackson  v.  Becktold  Printing  etc.  Co.,  86  Ark.  600,  20 
L.  B.  A.  (N.  S.)  454, 112  S.  W.  164,  husband  has  curtesy  in  an  equity  of  re- 
demption of  lands  of  wife,  but  equity  refuses  to  set  aside  decree  of  fore- 
closure after  lapse  of  five  years;  Wells  v.  Thompson,  13  Ala.  803,  48  Am. 
Dec.  81,  to  point  that  curtesy  applies  as  well  to  qualified  or  conditional 
as  to  absolute  estates  in  fee;  Robinson  v.  Lakenaur,  28  Mo.  App.  140,  to 
point  that  a  husband  has  curtesy  in  an  equity  of  redemption;  McDaniel 
v.  Grace,  15  Ark.  484,  holding  husband  had  no  curtesy  in  a  pre-emption 
right. 

Curtesy  in  equity  of  redemption.    Note,  20  L.  B.  A.  (N.  8.)  454. 

In  Kentucky,  although  more  than  one  witness  is  required  to  subseribe 
will  disposing  of  lands,  evidence  of  one  may  be  sufficient  to  prove  it. 
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Cited  in  Compton  v.  Milton,  12  N.  J.  L.  75,  holding  that  if  one  witness 
testify  expressly  to  the  fulfillment  of  every  ceremony  required  by  the 
statute,  it  is  sufficient. 

1  Pet.  511-^646,  7  Ii.  Ed.  242,  AMEBICAN  HTO.  00.  ▼.  THBEB  HUNDBEBi 
AND  FIFTY-SIX  BAI.ES  OF  COTTON. 

Another  appeal  in  this  case  is  reported  in  3  Pet.  307,  316,  7  L.  Ed.  688, 
692. 

Constltntlon  confers  absolutely  on  TTnion  powers  of  making  war  and 
treaties;  govenunent  possesses  power  of  acquiring  territory  either  by  conquest 
or  by  treaty. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  303,  45  L.  Ed.  1112,  21  Sup. 
Ct.  78^-817,  793-806,  holding  United  States  within  meaning  of  Constitu- 
tion, art.  I,  §  8,  requiring  duties  to  be  uniform  throughout  the  United 
States  does  not  apply  to  Porto  Rico;  Ex  parte  Ortiz,  100  Fed.  960,  hold- 
ing upon  cession  by  Spain  to  United  States  of  Porto  Rico  the  island  be- 
came part  of  domain  of  United  States  and  Constitution  extended  over  it 
and  gave  right  to  jury  trial  in  criminal  actions;  dissenting  opinion  in 
De  Uma  v.  Bidwell,  182  U.  S.  195,  45  L.  Ed.  1066,  21  Sup.  Ct.  758,  hold- 
ing act  of  June  10,  1890  (26  Stats,  at  Large,  131,  c.  407),  authorizing 
«ppeal  to  board  of  general  appraisers  from  decision  of  collector  as  to 
rate  and  amount  of  duties  on  imported  goods  does  not  apply  to  imports 
from  Porto  Rico  jand  Hawaiian  Islands;  Nelson  v.  United  States,  30  Fed. 
115,  12  Sawy.  288,  and  Stewart  v.  Kahn,  11  Wall.  507,  20  L.  Ed.  179,  to 
point  that  the  war  power  an4  the  treaty-making  power  each  carries  with 
it  authority  to  acquire  territory;  dissenting  opinion  in  Dred  Scott  v. 
Sandford,  19  How.  611,  613,  15  L.  Ed.  786,  787,  discussing  the  words  "ter- 
ritory belonging  to  the  United  States";  Gardiner  v.  Miller,  47  Cal.  575, 
holding  that  after  acquiring  territory  Congress  may  pass  laws  to  protect 
the  private  rights  guaranteed  by  treaty  that  are  beyond  the  interference 
of  State  authority. 

If  nation  be  not  entirely  subdued  by  another,  holding  of  conquered  terri- 
tory 1b  mere  military  occupation  until  Its  fate  determined  at  treaty  of  peace. 
Approved  in  Dooley  v.  United  States,  182  U.  S.  231,  45  L.  Ed.  1081,  21 
Sap.  Ct.  766,  holding  Porto  Rico  and  United  States  were  foreign  countries 
with  respect  to  each  other  within  meaning  of  revenue  laws  while  island 
was  in  military  occupation  of  United  States;  New  Orleans  v.  Steamship 
Co.,  20  Wall.  397,  22  L.  Ed.  359,  sustaining  a  lease  during  the  military 
occnpation  of  New  Orleans  made  by  the  mayor  appointed  by  the  general 
commanding  the  department;  United  States  v.  Huckabee,  16  Wall.  434, 
21  L.  Ed.  464,.  holding  land  sold  to  the  Confederate  States  and  captured 
by  the  United  States  /  became  after  the  Confederacy  ended,  without  fur^ 
ther  proceeding,  the  property  of  the  United  States. 
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If  tenltory  be  ceded  by  one  natten  to  anotber,  ceded  tenltory  beoemee* 
XMurt  of  nation  to  ^rtdcbvit  le  annexed,  eitber  on  terms  stipQlated  in  treatyi 
of  cession  or  on  sncb  terms  as  its  new  master  may  impose. 

Approved  in  Goetze  v.  United  States,  103  Fed.  77,  holding  United  States 
has  right  to  acquire  territoiy  by  cession  without  incorporating  it  as  an 
integral  part  of  itself;  Holden  v.  Joy,  17  WaU.  247,  250,  21  L.  Bd.  535,  586, 
construing  the  treaties  with  the  Cherokee  Nation  ceding  land  to  United 
States. 

On  transfer  of  tenltory  by  one  nation  to  another  it  has  never  been  held 
that  relations  of  InhabltantB  with  eacb  other  undergo  any  change. 

Approved  in  Chicago  etc.  R.  Co.  v.  Holliday,  45  Okl.  555,  145  Pac.  793, 
action  for  wrongful  death  of  brakeman  is  controlled  by  State  law,  not 
by  Federal  Employers'  Liability  Act  repugnant  to  Constitution  of  Okla- 
homa; Leitensdorfer  v.  Webb,  1  N.  M.  44,  holding  that  on  cession  of 
conquered  territory  laws  then  in  force  remain  in  full  force  until  repealed; 
Hart  V.  Burnett,  15  Cal.  560,  to  point  that  neither  military  occupation 
nor  complete  conquest  produces  generally  any  change"  in  private  proi)erty; 
Chicago  &  P.  Ry.  Co.  v.  McQlinn,  114  U.  S.  547,  29  L.  Ed.  272,  5  Sup.  Ct. 
1007,  to  point  that  laws  governing  property  and  to  secure  good  order, 
etc.,  are  left  in  force;  Palmer  v.  Low,  98  U.  S.  15,  25  L.  Ed.  64,  to  point 
that  the  laws  regulating  private  rights  continue  in  force  after  the  con- 
quest; United  States  v.  Lucero,  1  N.  M.  447,  to  point  that  the  right  of 
property  of  a  pueblo  to  lands  is  not  affected;  dissenting  opinion  in  Sunol 
V.  Hepburn,  1  Cal.  286,  to  point  that  the  acquisition  of  California  effected 
no  change  in  the  law  regulating  the  rights  of  individuals ;  Pollard  v.  Kibbe, 
14  Pet.  374,  376,  389,  391,  398,  404,  407,  405,  414,  10  L.  Ed.  501.  508,  509, 
512,  515,  516,  517,  520,  where  the  question  was  as  to  the  title  to  a  lot 
granted  l^y  the  Spanish  government  in  territory  ceded  to  the  United  States 
under  the  Florida  treaty;  First  Nat.  Bank  v.  Kinner,  1  Utah,  105,  court 
saying  this  doctrine  applied  in  the  acquisition  of  Utah;  Crook  v.  Old  Pt. 
Comfort  Hotel  Co.,  54  Fed.  609,  to  point  as  to  what  law  prevails  in  places 
ceded  to  the  United  States;  Hill  v.  Boyland,  40  Miss.  634,  holding  all 
acts  passed  in  Mississippi  during  the  war  and  not  in  conflict  with  the 
organic  law  are  valid;  Cutting  v.  Taylor,  3  S.  D.  13,  15  L.  R.  A.  692,  51 
N.  W.  950,  holding  laws  of  the  Territory  of  Dakota  continue  in  force  as 
the  laws  of  the  new  State;  dissenting  opinion  in  Woodworth  v.  Fulton, 
1  Cal.  314,  holding  the  title  of  the  United  States  to  the  land  in  California 
related  back  to  the  time  of  the  occupation  by  the  American  army,  and 
from  that  time  Mexican  laws  ceased  to  exist. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Parsley,  57  Tex.  Civ.  16, 
121  S.  W.  231,  in  action  for  breach  of  contract  to  recover  damages  for 
mental  anguish  caused  by  failure  of  telephone  company  to  deliver  mes- 
sage, xnle  of  judicial  construction  of  territorial  courts  superseded  by  State 
courts  does  not  apply. 
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TtanBfer  of  territory  Isiy  one  nation  to  another  tranef eis  allegiance  of 
*  those  irho  remain  in  it;  laws  in  their  nature  political  are  changed  bnt  those 
legidatlng  intercourse  and  general  conduct  of  indlvidnals  remain  in  force  nntU 
altered  hj  newly  created  power  of  State. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  Ed.  1098,  25 
Sup.  Ct.  662,  fishing  rights  in  Columbia  River  secured  to  Takima  Indians 
by  treaty  prevail  over  rights  acquired  to  lands  bordering  on  river,  by 
virtue  of  patent;  Dorr  v.  United  States,  195  U.  S.  141,  49  L.  Ed.  129, 
24  Sup.  Ct.  808,  upholding  denial  of  jury  trial  in  Philippines;  Downes  v. 
Bidwell,  182  U.  S.  363,  45  L.  Ed.  1136,  21  Sup.  Ct.  793,  holding  alien  peo- 
ple eannot  be  incorporated  into  United  States  by  treaty-making  power 
by  Aere  cession  without  consent  of  Congress ;  Downes  v.  Bidwell,  182  U.  S. 
298,  46  L.  Ed.  1111,  21  Sup.  Ct.  809,  holding  United  States  government 
has  power  to  acquire  territory  without  immediately  ineorpori^iting  it  into 
the  United  States ;  De  Lima  v.  Bidwell,  182  U.  S.  196,  45  L.  Ed.  1056, 
21  Sup.  Ct.  752>  holding  isluid  of  Porto  Rico  after  cession  to  United 
States  by  treaty  with  Spain,  proclaimed  April  11,  1899,  was  not  foreign 
country  within  meaning  of  Dingley  tariff  act  of  July  24,  1897  (30  Stats, 
at  Lai^e,  151  c.  11) ;  In  re  Chavez,  147  Fed.  76,  on  bankruptcy  of  hus- 
band having  only  community  estate  under  New  Mexico  laws,  claims  of 
antenuptial  creditor  are  postponed  until  after  community  creditors  satis- 
fied; Cross  V.  Harrison,  16  How.  194,  14  L.  Ed.  904,  holding  that  the  civil 
government  in  California,  formed  during  the  war  with  Mexico,  continued 
after  the  peace  until  Congress  legislated  otherwise;  Murphy  v.  Ramsey, 
114  U.  S.  45,  29  L.  Ed.  57,  5  Sup.  Ct.  764,  to  point  that  the  personal  and 
civil  rights  of  the  inhabitants  are  secured  to  them;  dissenting  opinion^  in 
Stete  V.  Boyd,  31  Neb.  756,  48  N.  W.  761,  holding  that  the  alien  inhabi- 
tants of  Nebraska  on  its  admission  did  not  become  citizens  of  the  United 
States  under  the  acts  admitting  the  State;  Tobin  v.  Walkinshaw,  McAll. 
192,  Fed.  Cas.  14,068,  construing  the  right  of  election  given  to  Mexican 
citizens  un^Jer  the  treaty  of  Guadaloupe  Hidalgo;  In  re  Rodriguez,  81 
Fed.  351,  to  point  that  Mexicans  remaining  in  the  territory  after  the  ces- 
sion, failing  to  declare  their  intention  to  remain  citizens  of  Mexico,  be-> 
came  citizens  of  the  United  States ;  People  ex  rel.  v.  De  la  Querra,  40  Ca!, 
342,  holding  it  was  no  violation  of  the  treaty  of  Guadaloupe  Hidalgo 
that  the  Constitution  of  California  Excluded  some  of  the  inhabitants  from 
certain  political  rights;  Bamett  v.  Bamett,  50  Pac.  338,  holding  Mexican 
law  as  to  acquest  property  between  husband  and  wife  remained  in  force 
in  New  Mexico  after  its  acquisition. 

Treaty  la  the  law  of  the  land. 
Cited  in  United  States  v.  Reese,  5  Dill.  409,  Fed.  Caa  16,137,  to  point 
that  Congress  cannot  interfere  with  rights  under  treaties  except  in  eases 
purely  political. 
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^  f  ower  of  governing  territory  belonging  to  United  Statee  wUch  luw  not 
1>Sr  becoming  State  acquired  means  of  Belf-govenmient  belongs  to  United  States 
to  fullest  extent. 

Approved  in  Christiansen  v.  King  County,  239  U.  S.  362,  60  L.  Ed.  331, 
36  Sup.  Ct.  117,  act  of  territorial  legislature,  that  property  of  intestate 
escheat  to  county  for  failure  of  heirs  is  valid  in  absence  of  inhibitiou  by 
Congress;  Kepner  v.  United  States,  195  U.  S.  124,  49  L.  Ed.  122,  24  Sup. 
Ct.  797,  government  cannot  appeal  from  acquittal  in  court  of  first  instance 
in  the  Philippines ;  Downes  v.  Bidwell,  182  U.  S.  263,  274,  290,  45  L.  Ed. 
1097,  1108,  21  Sup.  Ct.  778,  816,  holding  Porto  Rico  by  treaty  of  cession 
became  territory  appurti^nant  to  United  States  but  not  a  part  of  it  within 
revenue,  clause  of  Constitution  requiring  duties  to  be  uniform  throughout  the 
TJnited  States;  Steele  v.  Halligan,  229  Fed.  1017,  action  for  negligence 
by  prisoner  against  warden  of  Federal  penitentiary,  wh/fere  injury  occurred 
on  land  usM  exclusively  for  penitentiary,  is  removable  to  Federal  court; 
Boyd  V.  Great  Western  Coal  etc.  Co.,  189  Fed.  119,  private  corporation 
■organized  in  Indian  territory  under  act  of  Congress  is  not  Federal  cori>o- 
ration  authorizing  removal  of  actions  from  State  to  Federal  courts;  St. 
Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  488,  rights  of  railroad  acquired  under 
laws  of  territory  and  of  Congress  are  contract  rights  within  protection 
of  Fedbral  Constitution  and  State  statute  declaring  such  rights  forfeited 
upon  petition  for  removal  of  suit  to  Federal  court  is  invalid;  Levin  v. 
United  States,  128  Fed.  830,  holding  Congress  may  empower  ^tate  courts 
to  admit  qualified  aliens  to  citizenship;  Kansas  City  S.  Ry.  Co.  ▼.  Board 
of  R.  R.  Commrs.,  106  Fed.  356,  holding  State  has  no  power  to  regulate 
charges  of  railroad  company  for  carriage  of  goods  between  two  points 
in  same  State  where  course  of  transportation  for  greater  part  of  distance 
is  through  another  State;  Greer  v.  Richards,  3  Ariz.  231,  32  Pac.  267, 
holding  counsel  fees  not  recoverable  on  injunction  bond  conditioned  as 
provided  by  Ariz.  Comp.  Laws  1877,  §§  2544-2555,  that  plaintiff  pay  such 
damages  as  party  may  sustain  by  reason  of  injunction;  Roach  v.  Van 
Riswick,  McAr.  &  M.  (D.  C.)  182,  act  of  local  assembly  making  judg- 
ments of  this  court  liens  on  equitable  interest  in  real  estate  was  an  act 
of  general  legislation  and  void ;  Higgins  v.  Brown,  20  Okl.  399,  1  Okl.  Cr. 
74,  75,  94  Pac.  72,  provisions  of  enabling  act  that  criminal  cases  not  of 
Federal  nature  shall  be  tried  by  State  courts,  concurred  in  by  State  Con- 
stitution, are  within  power  of  -Congress  and  valid;  Kneeland  v.  Korter, 
40  Wash.  363,  1  L.  B.  A.  (N.  S.)  745,  82  Pac.  609,  Congress  has  power  to 
grant  tide-land  between  high  and  low  water  mark  within  a  territory  of 
United  States ;  Shively  v.  Bowlby,  152  U.  S.  48,  38  L.  Ed.  349,  14  Sup.  Ct. 
566,  holding  that  the  United  States  has  entire  dominion,  national  and 
municipal.  Federal  and  State,  over  all  territories;  Northern  Pac.  R.  R.  Co. 
T.  Barnes,  2  N.  D.  350,  51  N.  W.  397,  to  point  that  legislation  of  Congress 
regarding  a  territory  is  the  supreme  law  of  the  land  and  cannot  be  ques- 
tioned; Franklin  v.  United  States,  1  Colo.  39,  to  point  that  the  power  is 
•derived  from  the  clause  enabling  Congress  to  make  all  needful  rules  r^a- 
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latiiig  territory;  Case  v.  Loftus,  14  Sawy.  217,  39  Fed.  733,  5  L.  E.  A.  688, 
in  governing  territories  Congi^ess  exercises  the  combined  power  of  the 
sation&l  and  State  governments;  Territory  v.  Lee,  2  Mont.  133,  holding  a 
turritoiy  has  none  of  the  attributes  of  sovereignty,  and  is  a  province  over 
which  Congress  has  supi^me  control;  United  States  v.  Gratiot,  14  Pet.  538, 
10  L.  Ed.  578,  on  J;he  meaning  of  the  word  "territory,"  the  court  saying 
that  Congress  has  the  same  power  as  over  any  other  land  of  the  United 
States;  Utter  v.  Franklin,  172  U.  S.  423,  48  L.  Ed.  501,  19  Sup.  Ct.  183, 
holding  Congress  may  validate  bonds  issued  by  Arizona  territorial  le^^is- 
lature  in  aid  of  a  railroad ;  Dred  Scott  v.  Sandf ord,  19  How.  501,  15  L.  Ed. 
740,  on  the  point  that  the  government  may  organize  territorial  govern- 
meiits  with  powers  of  legislation;  Baer  v.  Moran  Bros.,  2  Wash.  611,  27 
Pac.  471,  on  the  point  that  land  covered  by  the  flow  of  the  tide  in  a 
territory.  Congress  can  dispose  of  as  it  sees  fit;  Endleman  v.  United 
States,  86  Fed.  459,  57  U.  S.  App.  6,  United  States  v.  Nelson,  29  Fed.  204, 
205,  and  Nelson  v.  United  States,  30  Fed.  116,  12  Sawy.  290,  all  holding 
Congress  has  jwwer  to  prohibit  the  manufacture  and  sale  of  liquor  in 
Alaska;  Mormon  Church  v.  United  States,  136  U.  S.  43,  34  L.  Ed.  491, 
10  Sup.  Ct.  803,  holding  Congress  had  the  power  to  repeal  the  act  of 
incorporation  of  the  Mormon  Church  in  Utah;  United  States  v.  Kagama, 
118  U.  S.  380,  80  L.  Ed.  230,  6  Sup.  Ct.  1112,  holding  an  act  giving  terri- 
torial courts  jurisdiction  over  crimes  committed  by  Indians  within  the 
territory  is  constitutional;  Reynolds  v.  People,  1  Colo.  181,  where  an  in- 
dictment for  selling  liquors  within  a  military  reservation  was  held  good; 
Dred  Scott  v.  Sandford,  19  How.  442,  16  L.  Ed.  716,  dissenting  opinion, 
p.  540,  15  L.  Ed.  757,  discussing  power  of  the  Federal  government  over 
slavery  in  territory  acquired  by  it;  Treadway  v..  Schnauber,  1  Dak.  Ter. 
274,  276,  280,  46  N.  W.  473,  474,  475,  dissenting  opinion,  holding  a  terri- 
torial l^slature  has  only  such  powers  as  are  given  it  by  Congress  and 
that  an  extra  session  was  void;  Territory  v.  Scott,  3  Dak.  Ter.  395,  20 
N.  W.  405,  dissenting  opinion,  p.  412,  20  N.  W.  417,  holding  that  legis- 
lature of  a  territory  e;cercised  delegated  powers  and  that  an  act  se- 
lecting a  seat  of  government  was  valid,  being  authorize^;  Wagner  v. 
Harris,  1  Wyo.  198,  holding  legislatures  of  territories  may  create  mu- 
nicipal corporations  and  grant  charters;  Territory  v.  Cdx,  6  Dak.  Ter. 
506,  528,  holding  an  act  of  the  territory,  authorizing  the  Governor  to 
M  vacancies,  does  not  conflict  with  Revised  Statutes,  section  1858; 
Downes  v.  Parshall,  3  Wyo.  427,  26  Pac.  995,  holding  a  territory  could 
pass  a  law  declaring  that  any  creditor  accepting  a  dividend  from  prop- 
erty of  an  assignor  shall  release  him;  Koenigsberger  v.  Richmond  S. 
M.  Co.,  158  U.  S.  48,  39  L.  Ed.  892,  15  Sup.  Ct.  754,  discussing  the 
effeet  on  the  jurisdiction  of  courts  of  the  admission  of  a  territory;  £x 
parte  Bushnell,  9  Ohio  St.  228,  discussing  whether  Congress  had  any  power 
to  pass  a  law  for  the  reclamation  of  slaves.  ^ 
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Distinguished  in  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  43,  Fed.  Cas. 
16,161,  discussing  the  nature  of  citizenship  and  holding  the  Civil  Rights 
Rill  of  April  9,  1866,  constitutional. 

Under  treaty  with  Spain,  by  which  Florida  ceded  to  TTnlted  States,  in-* 
habitants, of  Florida  do  not  participate  in  political  power,  nor  ahare  In  govern* 
ment  until  Florida  becomes  State.  * 

Approved  in  Goetze  v.  United  States,  103  Fed.  76,  holding  boundaries 
of  United  States  can  only  be  enlarged  by  treaty-making  power  and  occupa- 
tion of  conquered  territory  by  military  forces  does  not  change  status  of 
people;  Barnett  v.  Bamett,  9  N.  M.  211,  50  Pac.  338,  holding  under  laws 
of  New  Mexico  there  is  no  provision  governing  rights  of  husband  to  acquire 
property  while  both  are  alive  and  under  common  law  wife  had  no  interest 
during  coverture  because  of  separation;  Boyd  v.  Thayer,  143  U.  S.  168, 
36  L.  Ed.  112,  12  Sup.  Ct.  384,  discussing  the  effect  of  the  admission  of  ^ 
a  State  on  members  of  the  political  community.  - 

General  grant  of  Juriadiction  to  territorial  courts  of  Florida  by  act  of; 
March,  1823,  is  common  to  both  superior  and  Inferior  courts,  and  their  Juris- 
diction is  concurrent  except  so  far  as  it  may  be  made  exclusive  in  either  hy 
other  provisions  of  statute. 

Approved  in  Higgins  v.  Tax  Assessors  of  Pawtucket,  27  R.  I.  408,  63 
Atl.  37,  upholding  Practice  Act  1905,  p.  4,  §  12,  giving  Superior  Court 
jurisdiction  of  writs  of  habeas  corpus,  mandamus  and  quo  warranto; 
American  Ins.  Co.  v.  Fisk,  1  Paige,  93,  holding  an  act  of  Florida  creating 
a  wrecker's  court  to  be  valid^  notwithstanding  the  act  of  Congress  giving 
jurisdiction  in  admiralty  and  salvage  cases  to  the  Superior  Courts  of  the 
territory;  Ex  parte  Lothrop,  118  U.  S.  117,  118,  30  L.  Ed.  110,  6  Sup.  Ct. 
986,  987,  holding  the  County  Court  of  Cochise  County,  established  by  the 
legislature  of  Arizona,  is  an  inferior  court  within  the  meaning  of  Revised 
Statutes,  section  1908.  "  ^^ 

Constitution  and  laws  of  United  States  give  Jurisdiction  to  District  tJourt 
of  all  cases  in  admiralty;  but  Jurisdiction  over  case  does  not  constitute  case 
Itself. 

Approved  in  Bruce  v.  Murray,  123  Fed.  370,  holding  admiralty  court 
has  no  jurisdiction  to  enforce  liens  for  wages  against  vessel  unless  there 
is  seizure  and  control  by  marshal;  Mutual  Reserve  Fund  Life  Assn.  v. 
Beatty,  93  Fed.  764,  holding  where  case  has  once  been  before  appellate 
court  and  reversed,  the  decision  is  the  law  of  the  case  and  same  question 
cannot  again.be  reviewed;  The  Wave,  Blatehf.  &  H.  261,  252,  Fed.  Cas.. 
17,297,  to  point  that  the  jurisdiction  of  District  Courts  in  admiralty  is 
exclusive;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  601,  Fed.\ 
Cas.  16,867,  to  point  that  when  an  exclusive  jMwer  is  conferred  on  the 
Federal  courts,  not  concurrent  remedy  except  a  common-law  one  exists 
in  the  State  courts ;  The  Brig  John  Gtilpin,  01c.  82,  Fed.  Cas.  7346,  to  point 
that  salvage  compensation  may  be  obtained  in  admiralty  for  services  within 
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the  ebb  and  flow  of  the  tide  without  regard  to  location;  United  States  v. 
Coombs,  12  Pet.  76,  9  L.  Ed.  1006,  to  pmnt  that  where  salvage  services 
are  performed,  partly  on  tide  waters  and  partly  on  shore,  admiralty  has 
jurisdiction  to  decree  salvage;  The  Huntsville,  12  Fed.  Cas.  1002,  holding 
admiralty  jurisdiction  extends  to  salvage  sxiit  by  city  fire  department  for 
services  rendered  from  the  land;  United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  434,  Fed.  Cas.  15,867,  discussing  admiralty  law  as  to  crimes. 

Constitation  tn  defining  Judicial  power  contemplates  classes  enumerated 
as  three  distinct  classes;  grant  of  jurisdiction  over  one  of  them  does  not  confer 
Joiisdlction  over  either  of  other  two. 

Approved  in  Wilder 's  S.  S.  Co.  v.  Hind,  108  Fed.  115,  holding  under 
act  April  30,  1900,  prcrviding  for  government  of  Hawaii,  suits  in  admiralty 
pending  in  courts  of  republic  at  date  of  act  should  be  continued  to  final 
judgment  there;  People  v.  Tyler,  7  Mich.  253,  to  point  that  object  of  the 
admiralty  clause  ia  the  Constitution  was  to  give  something  not  already 
given  by  the  two  preceding  clauses;  In  re  Metzger,  17  Fed.  Cas.  234,  to 
point  that  all  Federal  courts  inferior  to  the  Supreme  receive  their  juris- 
diction from  Congress,  and  can  exercise  only  such  as  is  provided. 

Case  in  admiralty  does  not  in  fact  arise  under  the  Constitution  or  laws  of 
the  United  States. 

Cited  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  28,  where  the  court 
considered  the  effect  of  the  common  law  upon  Federal  courts;  Russell  v* 
Forty  Bales  of  Cotton,  21  Fed.  Cas.  45,  where  there  was  a  libel  for  salvage 
against  the  proceeds  of  cotton  derelict,  and  an  intervention  by  the  United 
States;  dissenting  opinion  in  Nickels  v.  Griffin,  1  Wash.  Ter.  391,  to  point 
that  an  admiralty  civil  cause  cannot  arise  under  the  laws  of  the  United 
States. 

Althongb  admiralty  Jurisdiction  can  be  exercised  tn  States  in  those  courts 
only  which  are  established  in  pursuance  of  third  article  of  Constitution,  same 
limitation  does  not  extend  to  territories^ 

Approved  in  Ex  parte  Ortiz,  100  Fed.  958,  holding  upon  cession  of  Porto 
Rico  that  island  became  part  of  domain  of  United  States  and  the  Constitu- 
tion extended  over  it  and  became  supreme  law  of  the  land ;  Allen  v.  Myers, 
1  Alaska,  118,  after  applicant  for  patent  has  once  initiated  proceedings  in 
land  office  under  Rev.'  Stats.,  §§  2325,  2326,  independent  equity  suit  to 
qoiet  title  is  not  maintainable;  Fuller  &  Fuller  Co.  v.  Johnson,  8  Okl. 
605,  68  Pac.  747,  holding  United  States  court  of  Indian  Territory  is  not  a 
United  States  court  within  meaning  of  statutes  of  Oklahoma  1890,  §  2, 
p.  930;  Arizona  v.  Duffield,  1  Ariz.  Ter.  69,  to  point  that  in  legislating 
for  territories,  the  United  States  exercises  the  whole  power  on  the  subject ; 
United  States  v.  Coe,  155  U.  S.  85,  39  L.  Ed.  79,  15  Sup.  Ct.  19,  discussing 
the  power  of  Congress  to  establish  inferior  courts  and  to  provide  appeals 
from  their  decisions;  Smith  v.  United  States,  1  Wash.  Ter.  270,  holding 
that  territorial  courts  exercise  the  combined  jurisdiction  of  Circuit  and 
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District  Courts  of  the  United  States;  Orchard  v.  Hughes,  1  Wall.  77,\l7 
L.  Ed.  561,  holding  that  territorial  courts  are  not  governed  exclusively  by 
the  legislative  act  creating  them;  The  City  of  Panama,  101  U.  S.  458, 
25  L.  Ed.  1063,  holding  the  District  Courts  of  a  territory  have  jurisdiction 
in  admiralty;  Phelps  v.  S.  S.  City  of  Panama,  1  Wash.  Ter.  523,  526,  527, 
where  the  court  discussed  the  admiralty  law  existing  in  a  territory  and 
the  effect  of  the  Federal  admiralty  law ;  Benner  v.  Porter,  9  How.  240,  244, 
13  L.  Ed.  122,  123,  holding  that  after  a  transfer  from  the  territorial  to 
the  State  courts  of  Florida,  if  a  territorial  court  took  cognizance  of  a  libel 
it  acted  without  jurisdiction;  dissenting  opinion  in  Lincoln  etc.  Min.  Co. 
V.  District  Court,  7  N.  M.  517,  38  Pac.  590,  arguing  that  the  test  of  the 
validity  of  a  territorial  statute  is  whether  it  contravenes  the  organic  act 
of  the  territory. 

Judges  of  Superior  Courts  of  territory  of  Florida  hold  their  offices  for 
four  years;  these  courts  are  not  constitutional  in  which  Judiciid  power  con- 
ferred by  Constitution  on  general  goYemment  can  be  deposited. 

Approved  in  United  States  v.  Dalcour,  203  U.  S.  427,  51  L.  Ed.  258, 
27  Sup.  Ct.  58,  act  of  1860,  rejection  of  land  claims  held  frau>iulent 
by  commission  or  other  public  officers,  bars  appeal  of  claim  rejected  by 
judge  of  Superior  Court  for  alteration  of  register  of  grant ;  Downea  v.  Bid- 
well,  182  U.  S.  294,  46  L.  Ed.  1109,  21  Sup.  Ct.  791,  holding  temporary 
government  not  subject  to  all  the  restrictions  of  the  Constitution  may  be 
established  for  conquered  territory  by  Congress;  Ex  parte  Moran,  144  Fed. 
698,  upholding  jurisdiction  of  Circuit  Court  of  Appeals  in  habeas  corpus 
to  inquire  into  power  of  Oklahoma  territory  court  to  imprison  one  con- 
victed of  capital  crime;  Wallace  v.  Adams,  143  Fed.  725,  upholding  juris- 
diction of  United  States  in  Indian  Territory  over  ejectment  by  Indian 
allottee  against  possessor  of  allotment;  United  States  v.  O'Neal,  10  App. 
D.  C.  239,  act  of  Congress  providing  for  common-law  jury  in  Justice's 
Court  in  District  of  Columbia  makes  no  provision  for  removal  by  bill  of 
exceptions  and  under  law  of  district  right  of  appeal  lies  only  in  case  tried 
without  jury;  Bradley  v.  Fisher,  7  D.  C.  59,  disbarment  of  attorney  for 
threats  outside  of  court  by  judge  of  criminal  court  of  District  of  Columbia 
is  not  act  of  Federal  court  within  prohibition  of  act  of  Congress  of  1831 
to  punish  for  contempts  not  in  presence  of  court ;  In  re  Hail,  6  D.  C.  23, 
Circuit  Court  of  District  of  Columbia  was  territorial  court  and  not  Federal 
Circuit  Court;  In  re  Initiative  Petition  No.  23,  etc.,  35  Okl.  52,  127  Pac 
863,  appeal  from  decision  of  Secretary  of  State  to  Supreme  Court  of  Okla- 
homa is  transference  of  proceeding  for  trial  de  novo  and  Supreme  Court 
has  jurisdiction;  Higgins  v.  Brown,  20  Okl.  393,  396,  397,  412,  1  Okl.  Cr. 
69,  72,  73,  88,  94  Pac.  718,  719,  725,  indictment  for  murder  committed 
within  jurisdiction  of  Federal  District  Court  for  Indian  Territory  pend- 
ing on  admission  of  State  into  Union  is  cognizable  in  State  court  in  county 
where  offense  committed;  Welty  v.  United  States,  14  Okl.  15,  76  Pac.  123, 
in  trial  of  Federal  cases  in  territorial  District  Court;  territorial  procedure 
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prevails;  Fuller  etc.  Co.  v.  Johnson,  8  Okl.  606,  68  Pac.  747,  United  States 
court  of  Indian  Territory  is  not  UniJ;ed  States  court  within  Okl.  Stats. 
1890,  p.  930,  §  2 ;  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  452,  41 
Pac.  745,  Rev.  Stats.,  §  1001,  exempting  United  States  from  giving  bond    / 
on  appeal,  does  not  apply  to  appeals  from  territorial  district  to  territorial 
Supreme  Court;  Burke  v.  Territory,  2  Okl.  515,  37  Pac.  835,  Rev.  Stats., 
§  725^  limiting  powers  of  United  States  court  to  summarily  punish  for  con- 
tempt does  not  apply  to  territorial  courts;  Nickels  v.  Griffin,  1  Wash.  Ter. 
380,  385,  holding  that  the  judicatory  act  of  1789,  and  other  acts  conferring 
jurisdiction  on  Federal  courts  do  not  apply  to  territorial  courts;  United 
States  V.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  451,  41  Pac.  745,  to  point  that  legis- 
latio|i  in  regard  to  territorial  courts  has  been  under  the  general  powers 
of  Congress;  In  re  Dana,  68  Fed.  901,  to  point  that  territorial  courts  are 
created  under  the  authority  to  make  all  needful  rules  for  the  territories; 
Mannii^  v.  French,  149  Mass.  398,  4  L.  B.  A.  342,  2.1  N.  E.  946,  holding 
courts  of  territories  have  only  such  powers  as  are  conferred;  dissenting 
opinion  in  Newcomb  v.  Smith,  2  Pinn.  143,  to  point  that  the  judicial  power 
of  territorial  courts  is  not  part  of  the  judicial  power  of  the  United  States ; 
dissenting  opinion  in  McAllister  v.  United  States,  141  U.  S.  180,  182,  85 
L.  Sd.  695,  696,  11  Sup.  Ct.  951,  953 ,  Sanders  v.  Farwell,  1  Mont.  602 , 
Braithwaite  v.  Jordan,  5  N.  D.  235,  3  L.  R.  A.  253,  65  N.  W.  714,  and 
Beatty  v.  Ross,  1  Fla.  208,  all  holding  courts  in  a  territory  were  not  United 
States  courts ;  Territory  v.  Murray,  7  Mont.  259,  15  Pac.  149,  and  Clinton 
V.  Englebrecht,  13  Wall.  447,  20  L.  Ed.  663,  to  point  that  the  fact  that  the 
territorial  judges  are  appointed  by  the  President  does  not  make  the  ter- 
ritorial courts  United  States  courts;  Blackburn  v.  Wooding,  56  Fed.  547, 
15  U.  S.  App.  84,  to  point  that  Congress  could  not  create  a  Circuit  Court 
in  a  territory  and  invest  it  with  the  judicial  power  defined  in  the  Con- 
stipation; Reynolds  v.  United  States,  98  U.  S.  154,  25  L.  Ed.  246,  to  point 
tliat  the  fact  that  the  territorial  courts  have  the  same  jurisdiction  as  Dis- 
trict and  Circuit  Courts  does  not  make  thenwsuch;  Carter  v.  Sennett,  4 
Fla.  324,  and  Inerarity  v.  Curtis,  4  Fla.  189,  to  point  that  while  not  con- 
stitutional courts,  the  courts  established  in  the  territory  of  Florida  were 
United  States  courts;  In  re  Osterhaus,  18  Fed.  Cas.  896,  to  point  that  the 
territorial  court  of  Wyoming  is  a  United  States  court  within  the  act  of 
May  12,  1864 ;  McCann  v.  United  States,  2  Wyo.  281,  298,  where  question 
was  whether  a  territorial  court  was  a  District  or  Circuit  Court  within  a 
statute  giving  criminal  jurisdiction;  Rogers  v.  Bradford,  1  Pinn.  428,  to 
point  that  the  Supreme  Court  of  a  territory  is  not  subject  to  the  restric- 
tion of  the  seventh  article  of  the  amendments  of  the  Constitution ;  Burke  v. 
Oklahoma,  2  Okl.  515,  37  Pac.  835,  holding  the  act  limiting  the  power  of 
Federal  courts  to  punish  for  contempt  does  not  apply  to  territorial  courts; 
dissenting  opinion  in  Mackey  v.  Enzensperger,  11  Utah,  159,  39  Pac.  542, 
holding  territorial  act  permitting  a  verdict  in  a  civil  case  on  the  concur- 
rence of  nine  jurors  was  valid;  dissenting  opinion  in  United  States  v. 
Guthrie,  17  How.  308,  15  L.  Ed.  108,  on  the  question  as  to  the  power  of 
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President  to  remove  territorial  judges;  dissenting  opinion  in  McAllister  v. 
United  States,  141  U.  S.  198,  85  L.  Ed.  701,  11  Sup.  Ct.  958,  holding  ter- 
ritorial judges  were  subject  to  removal;  Steamer  Coquitlam  v.  United 
States,  163  U.  S.  351,  41  L.  Ed.  186,  16  Sup.  Ct.  1119,  holding  the  District 
Court  of  Alaska  is  the  Supreme  Court,  and  its  decree  is  subject  to  review 
by  the  Circuit  Gourt  of  Appeals  of  that  district;  Suesenbach  v.  Wagner, 
41  Minn.  110,  42  N.  W.  926,  holding  that  the  judgments  and  records  of 
the  territories  stand  on  the  same  footing  as  those  of  a  State'  as  respects 
faith  and  credit;  United  States  v.  Ritchie,  17  How.  534,  15  L.  Ed.  238,  to 
point  that  the  board  of  commissioners  to  settle  land  claims  in  California 
was  not  a  court  under  the  Constitution;  Taylor  v.  Place,  4  R.  I.  335,  de- 
fining and  illustrating  judicial  power  in  the  constitutional  sense;  Walker 
V.  New  Mexico  etc.  R.  R.  Co.,  7  N.  M.  288,  34  Pac.  43,  holding  seventh 
amendment  inapplicable  to  the  States  and  territories. 

Miscellaneous.  Cited  in  Roberts  v.  Cooper,  20  How.  481,  15  L.  Ed.  974, 
to  point  that  a  second  writ  of  error  on  the  same  questions  which  were 
open  on  the  first  will  not  be  allowed;  Cbrning  v.  Troy  etc.  Fac,  15  How. 
466,  14  L.  Ed.  775,  and  Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79  Fed.  735, 
48  U.  S.  App.  218,  to  point  that  after  a  mandate  had  issued  to  the  court 
below  a  second  writ  of  error  brings  up  nothing  but  the  proceedings  subse- 
quent to  the  mandate;  Dodge  v.  Gaylord,  53  Ind.  369,  to  point  that  the 
decision  of  the  Supreme  Court  upon  a  given  state  of  facts  becomes  the  law 
of  the  case ;  Young  v.  Buckingham,  5  Ohio,  489,  to  point  that  the  action  of 
the  court  in  which  it  has  jurisdiction  cannot  be  collaterally  questioned; 
George  Ins.  &  T.  Co.  v.  Oliver,  1  Ga.  40,  to  point  that  persons  who  are 
prevented  from  paying  over  money  by  process  of  court  are  not  taxable 
for  interest;  Mintum  v.  Larue,  McAU.  390,  Fed.  Cas.  946,  to  point  that 
abandonment  by  a  State  of  a  right  ought  never  to  be  presumed. 

1  Pet.  547-551,  7  Ii.  Ed.  257,  UNITED  STATES  ▼.  FOUR  HUNDBEB  AND 
TWENTY-TWO  0A8E:S  OP  WINE. 

It  IB  not  habit  of  United  States  Supreme  Court  to  consider  points  again 
open  for  discussion  once  deliberately  decided  in  the  same  cause  in  former 
bearing. 

Cited  in  Hambs  v.  Corbin,  34  Mo.  App.  397,  to  point  that  where  case 
has  been  appealed  the  decision  is  law  of  case;  Cherry  v.  Kansas  City  etc. 
Ry.  Co.,  61  Mo.  App.  308,  holding  that  when  a  case  has  been  decided  and 
comes  again  before  the  court,  only  questions  not  before  determined  will  be 
noticed. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,   34 
L.  R.  A.  322. 

In  proceedings  in  rem  claimant  is  an  actor,  and  is  entitled  to  appear  only 
in  virtue  of  hifi  proprietary  interest  in  the  thing  in  controversy.  He  mnatr 
establish  bis  right  to  that  character  as  a  preliminary  to  his  admission  as  party. 
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Approved  in  Hipolite  Egg.  Co.  v.  United  States,  220  U.  S.  59,  55  L.  Ed. 
369,  31  Snp.  CI.  364,  in  action  for  libel  against  adulterated  eggs,  where 
-owner  made  voluntary  appearance,  court  had  jurisdiction  to  enter  personal 
judgment  for  costs ;  The  Lottawanna,  20  Wall.  223,  22  L.  Ed.  264,  to  point 
that  supplemental  suits  in  the  nature  of  suits  in  rem  may  be  entertained 
in  favor  of  parties  having  an  interest;  United  States  v.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Cas.  286,  to  point  that  if  a  claimant  can- 
not establish  his  claim  except  through  fraud,  he  is  left  in  the  position  He 
assumed;  North  Carolina  v.  Vanderford,  35  Fed.  284,  35  Fed.  284,  holding 
a  manufacturer  of  illicit  whisky  could  not  be  admitted  as  a  claimant; 
The  B.  W.  Skillinger,  1  Flipp.  438,  Fed.  Cas.  12,181,  dismissing  answer  of 
a  claimant  who  failed  to  show  any  ownership  in  a  libeled  vessel;  The 
Steamship  Idaho,  4  Ben.  276,  Fed.  Cas.  6996,  where  one  whose  interest 
arose  solely  from  the  fact  that  he  had  indemnified  the  claimant  against 
the  result  of  the  litigation  was  not  allowed  to  intervene;  Reynolds  v. 
Steamboat  Favorite,  10  Minn.  250,  to  point  that  although  a  proceeding  is 
in  rem,  it  is  not  necessarily  a  proceeding  in  admiralty,  it  being  claimed  that 
a  common-law  court  could  not  give  the  remedy;  Our  House  No.  2  v.  State, 
4  G.  Greene,  175,  to  point  that  proceedings  in  rem  against  property  used 
for  unlawful  purposes  may  be  sanctioned  without  violating  the  Constitu- 
tion. .' 

Claimant  in  proceeding  in  rem  must  put  his  claim  upon  oath,  poMtlvely 
averring  his  proprietary  interest. 

Cited  in  Steamer  Spark  v.  Lee  Choi  Chum,  1  Sawy.  718,  Fed.  Cas.  13,206, 
holding  a  claim  must  be  filed  by  the  owner,  and  must  state  the  facts  in  a 
direct  issuable  form. 

If  dalm  is  admitted  without  objection  and  pleadings  to  merits  are  put  in 
It  is  an  admission  that  party  is  zigbtfully  in  court  and  capable  of  contesting 
the  mexlts. 

Cited  in  The  Prindiville,  1  Brown,  487,  Fed.  Cas.  11,435,  holding  the  right 
of  a  party  to  appear  and  defend  a  suit  in  rem  must  be  put  in  contestation 
if  at  all  befor^  the  hearing;  Read  v.  Owen,  9  Port.  183,  holding  that  where 
a  claim  is  admitted  and  pleadings  to  the  merits  are  put  in,  it  is  a  waiver 
of  the  preliminary  inquiry;  United  States  v.  One  Hundred  Barrels  of 
Cement,  27  Fed.  Cas.  293,  to  point  that  if  one  were  in  a  formal  manner 
before  the  court,  his  right  must  be  disputed  by  an  exceptive  allegation  or 
by  a  plea  in  abatement. 

On  writ  of  error  upon  exchequer  information  tried  by  Jury,  evidence  given 
at  trial  is  not  properly  before  court. 

Cited  in  Insurance  Co.  v.  Folsom,  18  Wall.  249,  21  L.  Ed.  883,  holding 
that  if  a  case  is  tried  by  the  Circuit  Court  and  the  finding  is  a  general  one, 
the  Supreme  Court  will  only  review  questions  of  law;  United  States  v. 
King,  7  How.  865,  12  L.  Ed.  948,  to  point  that  the  Supreme  Court  on  a  writ 
of  error  will  not  revise  or  give  judgment  as  to  the  facts,  but  takes  them 
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as  found;  United  States  v.  One  Hundred  and  Thirty  Barrels  of  Whisky, 
1  Bond;  590,  Fed.  Gas.  15,938,  to  point  that  trial  of  issues  of  fact  in  cases 
of  seizure  on  land  under  the  revenue  laws  is  to  be  by  jury. 

Mih«ellaneou8.  Cited  in  The  Montseri^t,  17  Fed.  Gas.  650,  as  to  dispo- 
sition of  the  cargo  and  vessel,  or  proceeds  after  payment  of  salvage  and 
expenses.  ^ 

1  Pet.  552^^1,  7  Ii.  Ed.  259,  STEELE'S  LESSEE  ▼.  SPENOER. 

In  construction  of  registry  acts,  term  "purchaser**  is  taken  in  its  techical, 
legal  sense,  and  means  complete  purchaser,  or  purchaser  clothed  with  legal 
title. 

Cited  in  Den  ex  dem.  v.  Richman,  13  N.  J.  L.  60,  in  considering  whether 
a  purchaser  at  execution  was  a  purchaser  within  the  meaning  of  the  stat- 
ute ;  Campbell  Printing  Go.  v.  Dyer,  46  Neb.  836,  65  N.  W.  906,  holding  that 
a  mortgagee  of  a  conditional  vendee  in  possession  of  chattels  is  not  a  pur- 
chaser. 

Under  Ohio  statute,  failure  to  record  deeA  within  time  prescribed  avoids 
it  as  to  all  subsequent  purchasers  for  valuable  consideration  without  notice, 
whether  their  tities  be  recorded  or  not. 

Cited  in  Coster  v.  Bank  of  Georgia,  24  Ala.  63,  holding  an  unrecorded 
mortgage  is  void  as  to  a  subsequent  mortgagee  without  notice,  although 
his  mortgage  is  unrecorded ;  Miller  v.  Merine,  43  Fed.  265,  holding  a  subse- 
quent bona  fide  purchaser  took  priority  over  a  purchaser  under  an  un- 
recorded deed,  although  his  deed  was  not  first  recorded;  Sanborn  v.  Adair, 
29  N.  J.  Eq.  343,  holding  a  deed  not  recorded  within  the  time  presaribed 
cannot  regain  its  priority  by  being  placed  on  record  before  such  subsequent 
deed. 

Distinguished  in  Den  ex  dem.  v.  Richman,  13  N.  J.  L.  53,  holding  deed,  if 
recorded  within  six  months,  was  valid  as  against  a  subsequent  bona  fide 
purchaser  whose  deed  was  recorded  first. 

Priority  between  unrecorded  conveyances,  and  effect  of  recording  con- 
veyance after  subsequent  conveyance  is  given.  Note,  Ajul  Gas. 
1912A,  198. 

Effect  of  delay  in  recording  instrument  on  rights  of  intervening  pur- 
chaser without  notice.    Note,  Ann.  Gas.  368. 

Whether  erasures  and  alterations  have  been  made  in  deed  is  question  for 
jury,  their  materiality  one  of  law  for  the  court. 

Approved  in  Clyde  S.  S.  Co.  v.  Whaley,  231  Fed.  78,  agent's  erasing  its 
name  from  warehouse  receipts  and  substituting  principal's  name  without 
authority  will  not  prevent  recovery  by  undisclosed  principal;  Offenstein 
V.  Bryan,  20  App.  D.  C.  22,  where  altered  note  admitted  after  explanatory 
evidence,  question  whether  alteration  made  before  or  after  delivery,  or 
with  or  without  consent  of  parties,  is  one  for  jury;  International  Bank  v. 
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Mullen  ft  Mullen,  30  Okl.  554,  Amu  Oas.  19130,  180»  120  Pac.  260,  altera- 
tion of  note  changing  name  of  payee  without  consent  of  makers  rendered 
note  void  as  to  makers;  Deem  v.  Phillips,  5  W.  Va.  178,  holding  erasures 
and  interlineations  in  a  deed  after  it  is  acknowledged  vitiate  it;  Yet^er 
V.  Musgrave,  28  W.  Va.  Ill,  to  point  that  the  alteration  of  an  agreement 
by  the  obligee  in  a  material  matter  vitiates  it;  Collins  v.  Collins,  51  Miss. 
323,  24  Am.^lEtep.  640,  holding  an  alteration  by  consent,  on  a  deed  of  trust, 
did  not  affect  it ;  Bailey  v.  Taylor,  11  Conn.  532,  29  Am.  Dec.  323,  to  point 
that  it  is  for  the  jury  to  say  whether  an  erasure  or  interlining  is  before 
delivery;  Bumham  v.  Ayer,  35  N.  H.  354,  holding  that  whether  an  altera- 
tion is  material  is  a  question  of  law,  and  it  is  error  to  leave  it  to  the  jury ; 
Keen  v.  Monroe,  75  Va.  427,  holding  that  whether  a  blank  was  filled  before 
or  after  delivery  was  for  the  jury,  but  its  materiality  was  for  the  court; 
Pri&tup  V.  Mitchell,  17  Qa.  562,  63  Am.  Dec.  261,  holding  an  instrument 
whose  execution  is  proved  should  be  admitted  without  reference  to  altera- 
tions, leaving  this  question  to  the  jury. 

1  Pet.  562-566,  7  L.  Ed.  263,  NIOHOLI.S  V.  HODGES. 

Allowance  by  Orphans'  Courts  of  conunlsslona  of  execator  within  limits 
fixed  by  legislature  is  final  and  conclusive.     ^ 

Cited  in  Atkinson  v.  Bobbins,  5  Cr.  C.  C.  314,  Fed.  Cas.  617,  to  point  that 
the  rate  of  compensation  is  exclusively  within  the  discretion  of  the  Orphans' 
Court,  ain}**its  decision  conclusive;  Ringgold's  Case,  1  Bland  Ch.  9,  and 
Winder  v.  Diffenderfer,  2  Bland  Ch.  207,  to  point  that  an  allowance  within 
the  prescribed  limits  rests  conclusively  with  the  court  of  original  jurisdic- 
tion ;  West  V.  Smith,  8  How.  411,  412,  12  L.  Ed.  1134,  where  the  court  said 
that  although  the  commission  seemed  high,  yet  if  within,  authority  it  was 
binding;  Mathis  v.  Matais,  18  N.  J.  L.  68,  holding  that  in  absence  of  fraud 
or  mistake,  Orphans'  Court  sole  judge  of  allowances;  Shirley  v.  Shattuck, 
28  Miss.  26,  on  the  point  that  the  equity  of  statutes  fixing  compensation 
of  executors  has  been  held  to  apply  to  general  trustees.  See  note  to  17 
Am  Dec.  270,  discussing  the  compensation  of  trustees. 

Distinguished  in  Mclntyre  v.  Mclntyre,  14  App.  D.  C.  352,  commissions 
allowed  custodian  pending  contest  over  validity  of  will  must  be  taken 
account  of  in  allowing  commissions  to  administrator. 

1  Pet.  667-568,  7  L.  Ed.  265,  BANK  OF  0OLX7MBIA  ▼.  SWEENY. 

Wliere  court  allows  party  to  plead  defective  plea,  revising  power  of  the 
Supreme  Court  can  be  exarciBed  only  by  writ  of  error,  and  not  by  mandamus. 
Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218^  34  Sup.  Ct.  722, 
mandamus  will  not  lie  to  comx)eI  judge  to  remand  case  from  Federal  to 
State  court  where  order  may  be  reviewed  on  writ  of  error;  State  v.  Judge 
of  Orphans'  Court,  15  Ala.  742,  to  point  that  the  writ  will  not  lie  where 
the  party  may  have  a  writ  of  error;  Ex  parte  Hendree,  49  Ala.  301,  to 
point  that  where  a  judgment  is  final  and  will  support  an  appeal,  it  cannot 
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be  corrected  by  mandamus ;  Ex  parte  Williamson,  8  Ark.  428,  holding  man- 
damus would  not  lie  to  compel  a  judge  to  award  restitution,  as  appeal 
would  not  lie;  Jelly  v.  Roberts,  50  Ind.  7,  holding  mandamus  would  lie  to 
compel  a  judge  to  sign  a  bill  of  exceptions;  People  v.  Pearson,  2  Scam.  204, 
33  Am.  Dec.  448,  holding  a  mandamus  will  lie  to  compel  a  judge  to  sign  a 
bill  of  exceptions  originally  presented ;  State  ex  rel.  Ames  v.  Judge  Second 
District,  32  La.  Ann.  303,  where  mandamus  was  brought  to  compel  a  judge 
to  grant  an  appeal  from  an  interlocutory  order;  American  Construction  Co. 
V.  Jacksonville  Ry.  Co.,  148  U.  S.  379,  87  L.  Ed.  489,  13  Sup.  Ct.  761,  to 
point  that  mandamus  would  not  lie  to  review  a  ruling  or  interlocutory  order 
made  in  the  progress  of  a  cause. 

1  Pet.  570-572,  7  If.  Ed.  266,  WABINO  T.  JACKSON. 

With  reopect  to  titles  to  real  property,  Supreme  Court  of  United  States 
applies  same  rules  tbat  is  applied  by  State  tribunals  in  like  cases. 

Cited  in  Sellers  v.  Corwin,  5  Ohio,  405,  24  Am.  Dec.  306,  to  point  that 
the  Supreme  Court  will,  in  respect  to  titles  to  realty,  apply  the  rules 
applied  by  the  State  tribunals;  Independent  District  v.  Beard,  83  Fed. 
15,  holding  that  decisions  of  a  State  court  regarding,  trusts  which  have 
become  a  rule  of  "property ^idll  be  followed;  Smith  v.  Power,  23  Tex. 
33,  holding  that  a  series  of  decisions  settling  title  to  lands  become  a 
rule  of  property  and  binding;  Inglis  v.  Sailors  Snug  Harbor,  3  Pet.  175, 
7  L.  Ed.  644,  to  point  that  the  decisions*  of  a  State  upon  a  point  of  loeal 
law  in  the  construction  of  a  statute  is  decisive ;  Abott  v.  ESssez  Co.,  2  Curt. 
134,  Fed.  Cas.  11,  to  point  that  any  settled  rule  of  construction  by  a  State 
eourt  applicable  to  a  will,  will  be  followed. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  417. 

Oa  doTkie  to  sons  and  to  their  heirs  and  ezecators  forever,  wltb  provisioii 
that  if  either  die  without  Issue  bis  8]iare  is  to  go  to  other,  and  if  both  diet 
without  issue,  then  to  go  to  other  relatives,  nothing  passes  under  ulteilor 
devise  over,  and  first  devisees  take  fee  simple. 

Cited  in  Brown  v.  Brown,  86  Tenn.  296,  6  S.  W.  875,  where  a  limiU- 
tion  over  similar  to  the  one  in  the  principal  case  was  held  not  to  be  void 
for  remoteness ;  Moody  v.  Walker,  3  Ark.  203,  on  the  effect  of  a  devise 
of  property  to  each  of  two  sons  and  if  either  should  die  without  issue 
his  share  to  go  to  the  survivor;  Crane  v.  Cowell,  2  Curt.  186,  Fed.  Caa. 
3353,  to  point  that  a  devise  to  A  and  B  in  fee  and  if  either  die  without 
issue  his  share  to  go  to  the  survivor,  creates  a  conditional  fee. 

An  adverse  possession  will  not  prevent  the  operation  of  a  devise  over. 
Cited  in  Whittemore  v.  Bean,  6  N.  H.  49,  to  point  that  after  a  man  has 
been  disseized,  his  right  of  entry  is  devisable;  Fite  v.  Doe,  1  Blackf.  133, 
holding  that  where  A  conveyed  to  B  and  afterward  the  same  land  to  C, 
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the  possession  to  C,  elaiming  only  nnder  his  deed,  was  not  adverse  to  B ; 
Mitchell  y.  Lipe,  8  Terg.  182,  holding  that  where  a  purchaser  at  execu- 
tion sold  the  land  while  the  defendant  was  in  possession,  the  possession 
of  the  defendant  was  not  adverse  to  the  sheriffs  vendee. 

Miscellaneous.  Cited  in  Pollard  v.  Cocke,  19  Ala.  196,  to  point  that 
Federal  judgments  have  the  same  liens  as  attach  to  judgments  of  State 
courts. 

1  Pet  57S-«77,  7  It.  S4.  267,  UNITED  STATES  ▼.  8TAN8BX7BY. 

At  common  law,  the  release  of  a  debtor  ifii^  person  la  In  execution  is  a 
release  of  the  judgment  its^. 

Cited  in  David  v.  ^lundell,  40  N.  J.  L.  376,  holding  a  release  of  a 
defendant  on  his  giving  bond  to  apply  for  the  benefit  of  the  insolvent  law 
will  not  prejudice  the  plaintiff;  Magniac  v.  .Thomson,  14  How.  301,  14 
L  Ed.  704,  where  the  release  by  a  plaintiff  of  a  defendant  in  execution 
under  a  ca.  sa.  was  held  to  release  the  defendant  from  all  liability;  Hyde 
V.  Long,  4  Vt.  533,  holding  the  discharge  of  one  of  the  makers  from  prison 
discharged  the  whole  note  as  to  the  other  makers;  Harden  v.  Campbell, 
4  Gill,  31,  where  one  arrested  offered  to  surrender  himself  but  the  plain- 
tiff refused  to  commit  him,  and  it  was  held  this  barred  a  revival  of  the 
judgment;  Steele  v.  Murray,  1  Blackf.  178,  to  point  that  a  judgment 
creditor  having  sued  out  one  execution  may  abandon  it  and  sue  out  an- 
other of  a  different  sort;  Hartland  v.  Hackett,  57  Vt.  97,  arguendo. 

SoretieB  are  not  released  because  principal,  who  was  imprisoned,  has  been 
discharged  from  impriso^ent  under  act  for  relief  of  persons  imprisoned  for 
debts  due  United  States,  upon  Ms  conveying  his  property  to  United  States. 

Cited  in  Salmon  v.  Clagett,  3  Bland  Ch.  178,  s.  o.,  on  appeal  in  5  Gill 
&  J.  333,  holding  a  conditional  extension  of  time  to  a  debtor,  not  ab- 
solute, does  not  discharge  the  sureties;  United  States  v.  Hunter,  5  Mason, 
65,  Fed.  Cas.  15,426,  holding  the  discharge  of  a  principal  from  imprison- 
ment by  the  Secretary  of  Treasury  does  not  discharge  the  sureties;  Hun- 
ter V.  United  States,  5  Pet.  186,  7  L.  Ed.  91,  holding  a  release,  both  of 
the  principal  and  surety,  from  prison  by  the  government,  does  not  release 
a  debt  against  the  surety. 

Discharge  of  surety  on  bond  by  discharge  of  principal  in  bankruptcy. 
Note,  16  Ann.  Gas.  959. 

Miscellaneous.  Cited  in  McFerran  v.  Wherry,  5  Cr.  C.  C.  678,  Fed.  Cas. 
8792,  where  attachment  served  while  defendant  was  attending  court  in 
another  cause  was  dissolved. 

1  Petl  578-684,  7  I^  Ed.  269,  BANE  OF  OOIiUMBIA  T.  LAWBENCB. 

Party  giving  notice  of  nonpayment  to  indorser  must  use  due  diligence. 
He  may  adopt  ordinary  mode  for  conveying  notice  and  need  not  see  that  notice 
is  liroiiglit  heme  to  party. 
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Approved  in  Kreitlein  y.  Ferger,  238  U.  S.  31,  59  L.  Ed.  1188,^35  Sup. 
Ct.  685,  bankruptcy  act  not  expressly  requiring  addresses  and  no  rules 
to  that  effect  having  been  made  in  Indianapolis  district,  schedule  Listing 
creditor's  residence  simply  as  Indianapolis  is  prima  facie  sufficient;  Bank 
of  Alexandria  v.  Swann,  9  Pet.  46,  9  L.  Ed.  45,  holding  the  law  docs 
not  require  the  utmost  possible  diligence,  but  merely  reasonable  diligence ; 
Harris  v.  Robinson,  4  How.  348,  11  L.  Ed.  1006,  to  point  that  all 
notice  actually,  reached  the  indorser ;  Baumg^ardner  v.  Reeves,  35  Pa.  St. 
256,  holding  a  visit  to  the  maker's  place  of  business  and  finding  it  closed 
is  equivalent  to  an  actual  J3iysentment  and  deoiand ;  Woodman  v.  Jones, 
8  N.  H.  346,  to  point  that  if  a  notice  is  put  in  the  postoffice,  it  is  legal 
notice,  whether  the  person  to  whom  it  is  directed  receive  it  or  not;  Bank 
of  West  Tennessee  v.  Davis,  5  Heisk.  439,  holding  that  wkbre  one  was 
employed  about  the  house  of  another  as  clerk,  notice  left  there  would  not 
bind  unless  actually  received;  Boyd  v.  City  Savings  Bank,  15  Gratt.  505, 
where  notice  was  directed  to  the  legal  representatives  and  deposited  in 
the  postofi&ce  of  the  place  where  the  note  was  payable  and  where  the 
indorser  had  lived;  Caruthers  v.  Harbert,  5  Cold.  369,  98  Am.  Dec.  ^24, 
where  a  notice  left  at  the  office  of  one  who  had  discontinued  his  office 
and  had  gone  upon  the  bench  was  held  insufficient;  McVeigh  v.  Bank  of 
The  Old  Dominion,  26  Gratt.  806,  discussing  the  sufficiency  of  notice  where 
the  Civil  War  broke  out  and  there  was  a  military  occupation  of  the  place 
where  the  note  was  payable;  Big  Sandy  Nat.  Bank  v.  Chilton,  40  W.  Va. 
499,  500,  21  S.  E.  776,  777,  discussing  necessity  of  personal  notice  where 
there  were  several  indorsers ;  dissenting  opinion  in  Musson  v.  Lake,  4  How. 
279,  281,  286,  11  L.  Ed.  974,  975,  977,  holding  that  notarial  protest  could 
not  be  read  if  it  did  not  set  out  that  the  bill  was  presented  to  the  drawee; 
Hawkins  v.  Barney,  27  Vt.  395,  holding  a  demand  on  a  non-negotiable  note 
is  sufficient  at  any  time  if  the  drawer  sustains  no  injury  from  the  delay. 

When  facts  are  ascertained  and  undisputed  what  shall  constitute  due  dili- 
gence in  notifying  indorser  of  nonpayment  is  question  of  law. 

Cited  in  Turner  v.  Rogers,  8  Ind.  143,  and  Hunt  v.  Maybee,  7  N.  Y.  274, 
both  holding  that  where  there  was  no  dispute  as  to  the  facts,  the  question 
of  due  diligence  was  for  the  court;  Bell  v.  Hagerstown  Bank,  7  Gill,  232, 
and  Parkison  v.  McKim,  1  Pinn.  220,  both  holding  the  question  of  suffi- 
ciency of  notice,  and  what  constitutes  due  diligence,  where  the  facts  are 
not  disputed,  are  questions  of  law;  Carter  v.  Burley,  9  N.  H.  569,  Town- 
send  V.  Lorain  Bank,  2  Ohio  St.  353,  Brenzer  v.  Wightman,  7  Watts  A 
S.  (Pa.)  266,  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  547,  2  S.  E.  898; 
Central  Nat.  Bank  v.  Adams,  17  S.  C.  455,  32  Am.  Bep.  497,  and  Walker 
V.  Stetson,  14  Ohio  St.  96,  84  Am.  Dec.  365,  all  holding  question  of  duo 
diligence  in  giving  notice  one  of  law  when  the  facl^were  ascertained; 
Harris  v.  Robinson,  4  How.  345,  11  L.  Ed.  1004,  holding  it  was  question  of 
law  whether  inquiry  as  to  residence  was  necessary  and  whether  the  notice 
as  given  was  sufficient;  Watson  v.  Tarpley,  18  How.  519,  15  L.  Ed.  510, 
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holding  an  inatructicHi  is  incorrect  in  committing  to  a  jury  to  determine 
whether  the  proceedings  as  to  protest  and  notice  were  legal;  Dyas  v. 
Hanson,  14  Mo.  App.  370,  holding  that  the  question  of  reasonable  time  is 
one  for  the  conrt  after  the  facts  are  determined;  Haskell  v.  Varina,  111 
Mass.  86,  holding  a  delay  of  more  than  thirty  days  to  proceed  with  the 
levy  of  an  execution  unreasonable;  Adams  v.  Boyd,  33  Ark.  50,  on  the 
point  that  the  facts  being  ascertained  it  is  the  duty  of  the  court  to  declare 
the  law  to  the  jury;  Rhett  v.  Poe,  2  How.  481,  11  L.  Ed.  847,  where  an 
instruction  that  the  jury  should  infer  due  diligence  from  certain  facts  was 
held  correct;  Sussex  Bank  v.  Baldwin,  17  N.  J.  L.  494,  to  point  that  cases 
arise  where  it  becomes  necessary  to  direct  the  jury  whether  due  diligence 
has  been  used;  Bank  of  Commerce  v.  Chambers,  14  Mo.  App.  154,  where 
the  court  said  this  was  not  an  inflexible  rule,  and  that  there  were  many 
cases  where  the  question  should  be  determined  by  the  jury;  New  York 
B.  &  P.  Co.  V.  Ela,  61  N.  H.  363,  to  point  that  what  is  due  and  reasonable 
diligence  is  a  mixed  question  of  law  and  fact;  Dickins  v.  Beal,  10  Pet.  581, 
9  L.  Ed.  541,  where  the  court  said  that  if  the  facts  were  disputed  it  was  a 
question  for  the  jury;  Qodley  v.  Goodloe,  6  Smedes  &  M.  257,  45  Am.  Dec. 
288,  holding  that  the  question  of  diligence  is  properly  submitted  to  a  jury 
imder  appropriate  charges,  where  it  depends  ui)on  testimony  of  witnesses; 
Winans  v.  Davis,  18  N.  J.  L.  285,  holding  whether  the  plaintiff  had  used 
due  diligence  in  finding  out  the  place  to  which  the  defendant  had  moved 
and  given  notice  accordingly,  are  questions  of  fact;  Linville  v.  Welch, 
29  Mo.  204,  holding  that  where  the  facts  are  disputed  the  court  should  give 
hypothetical  instructions,  leaving  the  facts  to  be  determined  by  the  jury; 
Sanderson  v.  Reinstadler,  31  Mo.  487,  reviewing  facts  which  were  regarded 
as  due  diligence. 

"Reasonable  time,"  when  a  question  of  law.    Note,  17  Am.  Dec.  547. 

Where  party  to  be  notified  has  wltMn  compact  part  of  town  both  dwelllng- 
hoose  and  place  of  business,  notice  delivered  at  either  Is  sufficient,  and  If  both 
be  within  the  district  of  letter-carriers,  notice  by  letter  to  either,  left  at  post- 
office,  la  sufficient. 

Cited  in  Stephenson  v.  Primrose,  8  Port.  159,  83  Am.  Dec.  283,  and 
Ransom  v.  Mack,  2  Hill,  590,  S8  Am.  Dec.  603,  holding  that  a  notice  must 
be  served  personally,  or  left  at  the  residence  or  place  of  business,  where 
the  parties  reside  in  the  same  place;  Sussex  Bank  v.  Baldwin,  17  N.  ^.  L. 
489,  holding  if  one  have  an  office  or  known  place  of  business  a  good  de- 
mand may  be  made  there;  Westfall  v.  Farwell,  13  Wis.  509,  to  point  that 
where  an  indorser  resides  out  of  the  corporate  limits,  if  he  gets  his  mail 
within  the  town  it  is  suflBcient  to  mail  notice  there;  Reier  v.  Strauss,  54 
Md.  290,  39  Am.  Rep.  892,  where  an  indorser  removed  from  a  city  but  left 
his  sign  there  and  had  his  name  in  the  directory;  Walters  v.  Brown,  15 
Md.  293,  74  Am.  Dec,  570,  holding  notice  by  mail  where  both  parties  live 
in  a  large  commercial  city  is  sufficient  if  the  parties  live  within  the  limits 
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of  a  letter-carrier;  Carpenter  y.  Providence  etc.  Ins.  Co.,  4  How.  219,  11 
L.  Ed.  947,  upon  question  of  notice  to  an  insurance  company. 

Questioned  and  criticised  as  against  the  weight  of  authority,  in  Brown 
V.  Bank  of  Abingdon,  85  Va.  102,  7  S.  E.  360. 

Service  of  notice  where  parties  reside  in  same  place.   Note,  88  Am.  Dec. 
612,  618,  616. 

When  holder  and  Indorser  live  In  different  post-towns,  notice  sent  hy  mall 
is  sufficient,  whether  It  reaches  Indorser  or  not. 

Cited  in  United  States  v.  Kochersperger,  26  Fed.  Cas.  807,  to  point  that 
the  Supreme  Court  has  used  the  word  "post-town"  as  including  all  places 
other  than  those  designated  as  ruraL 

When  party  to  he  affected  by  notice  resides  In  different  place  ftom  holder, 
notice  may  he  sent  by  mail  to  postofflce  nearest  to  party  entitled  to  notice. 
Cited  in  Sanderson  v.  Beinstadler,  31  Mo.  487,  and  Foster  v.  Sineath, 

2  Rich.  339,  holding  notice  may  be  sent  to  the  postoffice  nearest  to  him  or 
to  which  he  usually  resorts  for  his  mail;  Peabody  Ins.  Co.  v.  Wilson,  29 
W.  Va.  557,  2  S.  E.  903,  to  point  that  notice  may  be  given  at  a  particular 
postoffice  directed  by  him  or  that  at  which  he  usually  receives  mail ;  Sharpe 
V.  Drew,  9  Ind.  283,  holding  notice  by  mail  to  town  where  maker  had  post- 
office  box  sufficient ;  Slaughters  v.  Farland,  31  Gratt.  147,  where  notice  sent 
by  mail,  while  there  was  a  mail  communication,  though  not  by  direct  route, 
was  held  sufficient;  Goodwin  v.  McCoy,  13  Ala.  279,  where  notice  to  the 
place  where  the  maker  had  resided  was  held  sufficient,  although  he  had 
moved ;  New  Orleans  C.  &  B.  Co.  v.  Barrow,  2  La.  Ann.  326,  and  Bordurant 
V.  Everett,  1  Met.  (Ky.)  660,  holding  that  where  the  maker  lives  near  but 
not  in  a  place  and  receives  his  mail  there,  notice  by  mail  there  is  sufficient ; 
dissenting  opinion  in  Patrick  v.  Beazley,  6  How.  (Miss.)  624,  where  one 
lived  a  mile  and  a  half  from  a  town,  received  his  mail  there  and  kept  an 
office  there,  and  notice  deposited  in  the  town  was  held  not  sufficient;  Jones 
V.  Lewis,  8  Watts  &  S.  16,  and  Nevius  v.  Bank  of  Lansingburgh,  10  Mich. 
551,  both  holding  notice  deposited  in  the  office  where  one  usually  receives 
his  letters  sufficient,  unless  he  resides  within  the  place,  in  which  case  it 
must  be  personal;  Bank  of  the  United  States  v.  Cameal,  2  Pet.  551,  7.L. 
Ed.  616,  where  a  notice  addressed  to  a  county  was^  under  the  circumstances 
of  the  case,  held  sufficient. 

Service  of  notice  where  parties  reside  in  same  place.    .Note,  88  Am.  Dec 

612,  618,  615. 
Notice  of  protest  of  note  by  mail.    Note,  35  Am.  Rep.  487. 

If  one  was  In  habit  of  receiving  his  letters  through  more  distant  post^ 
office,  and  that  circumstance  was  known  to  party  giving  notice,  that  might  be 
more  proper  channel  of  communication. 

Cited  in  Timms  v.  Delisle,  5  Blackf .  448,  Bank  of  Louisiana  v.  Toumillon, 
9  La.  Ann.  134,  Bank  of  Geneva  v.  Hewlett,  4  Wend.  331,  and  Hazelton 
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Coal  Co.  ▼.  Rycrson,  20  N.  J.  L.  132,  40  Am.  Dec.  218,  all  holding  that 
notice  sent  to  the  office  where  one  usually  receives  his  mail  is  sufficient, 
althotigh  it  is  not  the  nearest ;  Hume  v.  Watts,  5  Kan.  45,  and  Westf all  v. 
Farwell,  13  Wis.  506,  to  point  that  a  notice  to  the  postoffice  where  the 
indorser  usually  receives  his  mail  is  sufficient,  though  it  may  not  be  in 
the  town  where  he  resides;  Bank  of  Manchester  v.  Slason,  13  Vt.  340, 
holding  a  letter  addressed  to  the  town  postoffice  is  sufficient,  although  there 
may  be  another  postoffice  in  the  town  nearer;  Follain  v.  Dupre,  11  Rob. 
(La.)  473,  on  the  point  that  if  a  party  receives  his  mail  at  two  offices, 
notice  directed  to  either  will  be  sufficient;  McGrew  v.  Toulmin,  2  Stew. 
&  P.  434,  holding  notice  to  the  office  where  the  maker  had  been  accustomed 
to  receive  mail  was  sufficient,  although  he  had  received  letters  at  another 
place  nearer;  Seneca  Co.  Bank  v.  Neass,  5  Denio,  339,  holding"  that  where 
an  indorser  receives  his  mail  at  an  adjoining  town  nearer  than  a  jpostoffice 
in  his  own  town,  notices  may  be  sent  to  either;  Graham  v.  Sangston,  1  Md. 
70,  holding  if  the  legislature  was  in  session  notice  sent  to  the  rooms  of  a 
member  was  held  sufficient;  Chouteau  v.  Webster,  6  Met.  7,  89  Am.  Dec. 
707,  and  Tunstall  v.  Walker,  2  Smedes  &  M.  857,  both  holding  notice  sent 
to  a  United  States  senator  at  Washington  sufficient ;  Cabot  Bank  v.  Russell, 
4  Gray,  169,  holding  notice  addressed  "Hadley,"  was  sufficient  where  it 
was  done  in  ignorance  that  there  was  a  x>ostoffice  at  North  Hadley  nearer ; 
Wachusett  Nat.  Bank  v.  Fairbrother,  148  Mass.  185,  12,  Am.  St.  Rep.  533, 
19  N.  E.  347,  on  the  point  that  there  may  be  a  sufficient  residence  without 
actually  living  in  a  place  as  where  one  is  accustomed  to  receive  his  mail 
there. 

Where  indorser,  entitled  to  notice,  resides  in  country,  unless  notice  sent 
by  mall  Is  soffldent,  special  messenger  must  be  employed  for  purpose  of 
serving  it. 

Cited  in  Lathrop  v.  Delee,  8  La.  Ann.  171,  holding  where  indorser  lived 
three  miles  from  the  town,  holder  was  not  bound  to  send  a  messenger; 
Walker  v.  Bank  of  Augusta,  3  Ga.  498,  499,  holding  one  was  not  bound  to 
employ  a  special  messenger  when  the  indorser  Was  in  the  habit  of  receiving 
his  mail  in  the  city;  Bird  v.  McCalop,  2  La.  Ann.  352,  holding  that  where 
an  indorser  usually  received  his  mail  at  a  town,  notice  there  by  mail  was 
sufficient ;  Foster  v.  Sinneath,  2  Rich.  341,  342,  where  court  said  a  different 
mode  of  giving  information  cannot  reasonably  be  required  in  cases  of  bills 
and  notes  from  that  used  in  ordinary  business  transactions;  Wilson  v. 
Richards,  28  Minn.  342,  9  N.  W.  874,  holding  the  due  depositing  in  a  post- 
office  stands  as  and  for  notice  to  an  indorser,  whether  he  receives  it  or  not. 

Kotlce  to  indorser  of  nonpayment  deposited  in  mall  at  Georgetown,  and 
addressed  to  indorser  there,  is  sniilcient  where  he  lives  in  country,  two  miles 
aw»7»  tliongh  he  had  residence  In  Washington,  where  he  received  his  malL 
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Criticised  in  Patrick  V/  Beazley,  6  How.  (Miss.)  618,  88  Am.  Dec.  459, 
holding  an  indorser  is  deemed  to  live  in  the  same  town  or  place  with  the 
holder  where  he  lives  in  the  same  immediate  neighborhood,  whether  in  the 
town  or  country,  and  notice  by  mail  is  insufficient;  also  in  Brown  v.  Bank 
of  Abingdon,  85  Va.  102,  7  S.  E.  360,  holding  a  mailed  notice  insufficient 
where  party  resided  just  without  the  corporate  limits  of  a  town. 

1  Pet.  585-590»  7  L.  Ed.  272,  ABCHEB  V.  DENEALE. 

Word  "estate"  used  In  wlU  wlU  charge  lands  with  debts  if  used  with  other 
words  which  indicate  an  intention  to  charge  them. 

Approved  in  Stolenberg  v.  Diercks,  117  Iowa,  30,  90  N.  W.  526,  holding 
daughter  receiving  advance  who  executed  release  of  her  inheritance  in 
parents'  estate  relinquished  claim  to  personal  property  as  well  as  realty; 
Taylor  v.  Dodd,  58  N.  Y.  344,  where  it  was  contended  that  the  whole  of 
an  estate  was  liable  for  legacies ;  PuUiam  v.  Pulliam,  10  Fed.  40,  Fed.  Cas. 
^  lly463a,  construing  a  clause  in  a  will  that  debts  should  be  paid  "out  of 
the  remainder  of  my  estate'';  Hunter's  Estate,  6  Pa.  St.  108,  holding  that 
bonds,  notes  and  cash  were  not  included  in  a  direction  to  sell  all  one's  real 
and  personal  estate  and  distribute  the  proceeds;  Campbell  v.  Campbell, 
37  Wis.  215,  on  the  point  that  estate  may  be  restricted  to  personalty; 
Troth  V.  Robertson,  78  Va.  55,  construing  the  word  "estate"  as  used  iu  a 
statute  authorizing  a  Circuit  Court  to  decree  a  sale;  Higgins  v.  Higgins, 
121  Cal.  489,  66  Am.  St.  Bep.  59,  53  Pac.  1082,  holding  wife's  annuity 
charged  on  husband's  "estate"  is  a  lien  on  all  his  lands. 

Conveying  and  encumbering  property  by  a  general  description.    Note, 
66  Am.  St.  Bep.  59,  61. 

When  testamentary  gift  of  "estate"  is  to  be  restricted  to  personalty. 
Note,  8  Ann.  Gas.  420. 

Real  estate  passing  under  word  "estate"  in  wilU    Note,  22  E.  B.  0.  841. 
What  word  is  necessary  to  carry  estate  in  fee  by  will.     Note,  10 
E.  B*  G.  687. 

1  Pet.  591-603,  7  L.  Ed.  276,  TAYLOE  V.  BIGGS. 

Best  evidence  must  be  given  of  which  natiure  of  thing  Is  capable.  With- 
holding of  better  evidence  raises  presumption  that  If  produced  It  might  be  un- 
favorable. 

Approved  in  Security  Trust  Co.  v.  Robb,  142  Fed.  79,  refusing  copy  of 
letter  where  adverse  party  not  subpoenaed  to  produce  original;  United 
•States  V.  Price,  113  Fed.  861,  holding  where  records  of  a  case  have  been 
destroyed  by  no  fault  of  defendant,  oral  testimony  may  be  admitted  upon 
the  plea  of  res  judicata;  Dotterrer  f.  State,  172  Ind.  367,  80  L.  B.  A. 
(N.  S.)  846,  88  N.  E.  694,  fact  that  witness  has  been  convicted  of 
crime  may  be  shown  by  his  parol  testimony  on  cross-examination,  and  need 
not  be  established  by  record ;  In  re  Devoe  v.  State,  113  Iowa,  11,  84  N.  W. 
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926,  holding  where  in  action  hy  widow  for  interest  in  husband's  estate,  it 
was  proved  that  prior  to  her  marriage  an  antenuptial  contract  had  beeit 
executed,  but  it  could  not  be  found  and  paper  containing  similar  conditions 
was  found,  finding  that  paper  was  part  of  contract  was  sustained ;  Phillips 
V.  Benevolent  Soe.,  125  Mich.  190,  84  N.  W.  58,  holding  contents  of  applica- 
tion to  life  insurance  company  cannot  be  proven  by  secretary  who  had 
never  seen  or  read  application  and  no  sworn  copy  was  introduced;  Price 
V.  Wolfer,  33  Or.  21,  52  Pac.  761,  holding  in  replevin  where  plaintiif  claims 
through  a  chain  of  bills  of  sale  they  must  be  introduced  in  evidence  or 
absence  accouBted  for  before  parol  evidence  can  be  admitted;  United 
States  V.  Scott,  25  Fed.  471,  holding  that  parol  evidence  that  one  was  a 
pensioner,  not  admisaible;  Patten  v.  Rambo,  20  Ala.  487,  holding  that 
when  all  the  evidience  is  of  a  primary  character,  it  cannot  be  excluded 
because  more  conclusive  proof  might  have  been  offered;  McCormick  v. 
Hamilton,  23  Gratt.  576,  holding  it  no  objection  that  there  was  a  selection 
of  weaker  instead  of  stronger  proof  or  an  omission  to  supply  all  the  proof 
capable;  De  Lane  v.  Moore,  14  How.  264,  14  L.  Ed.  414,  admitting  sec- 
ondary proof,  upon  affidavits  showing  loss  of  original. 

Failure  to  object  to  admission  of  evidence  at  former  trial  as  preclud- 
ing objection  at  subsequent  trial.    Note,  19  Ann.  Gas.  1279. 

Party  In  poraesaion  of  original  paper,  or  who  has  it  in  his  power,  is  not 
permitted  to  give  copy  in  evidence  or  prove  its  contents.  « 

Cited  in  Halderman  v.  Haldcrman,  Hempst.  560,  Fed.  Gas.  5909,  holding 
original  pai)ers  must  be  produced,  and  a  copy  is  inadmissible  unless  the 
original  is  lost,  destroyed  or  cannot  be  produced ;  Burke  v.  Voyles,  5  Blackf . 
191,  holding  a  plaintiff  cannot  give  parol  evidence  of  the  contents  of  a 
written  award  without  accounting  for  its  absence ;  Allen  v.  Blunt,  2  Woe4. 
&  M.  131,  132,  Fed.  Gas.  217,  where  parol  evidence  of  the  contents  of  a 
letter  was  rejected  because  there  was  no  proof  of  its  loss  or  possession  by 
the  other  party;  Juzan  v.  Toulmin,  9  Ala.  693,  44  Am.  Dec.  461,  holding 
loss  of  a  deed  was  sufficiently  proved  where  it  was  shown  that  diligent 
search  had  been  made  where  it  might  probably  be;  De  Lane  v.  Moore,  14 
How.  263,  265,  14  L.  Ed.  414,  reviewing  evidence  sufficient  to  warrant  the 
introduction  of  secondary  evidence  of  a  written  contract;  Taylor  v.  Car- 
penter, 2  Wood.  &  M.  5,  Fed.  Cas.  13,785,  holding  a  witness  may  testify 
generally  as  to  what  accounts  of  sales  were  rendered,  but  could  not  give 
their  contents  without  producing  them,  if  called  for;  De  Lane  v.  Moore, 
14  How.  264,  14  L.  Ed.  414,  admitting  copy  of  lost  instrument. 

Testimony  wUcb  establishes  loss  of  paper  is  addressed  to  court;  it  does 
not  relate  to  its  contents,  or  prove  anything  in  cause. 

Approved  in  Gila  Valley  etc.  R.  Co.  v.  Hall,  232  U.  S.  103,  58  L.  Ed.  625, 
34  Sup.  Ct..229,  in  action  to  recover  damages  for  personal  injuries,  ex- 
clusion of  testimony  of  conversation,  where  inference  that  plaintiff  heard 
it  doubtful,  was  not  error;  De  Lane  v.  Moore,  14  How.  264,  14  L.  Ed.  414, 
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admitting  copy  of  instrament  shoim  to  be  lost;  Dormady  v.  State  Bank, 

2  Scam.  244,  holding  that  proof  to  show  loss  of  an  instrument  is  not  evi- 
dence in  a  cause ;  Woods  v.  Gassett,  11  N.  H.  446,  holding  proof  of  loss  is 
addressed  to  the  court  and  is  not  evidence  in  the  cause;  Scott  v.  Loomis, 
13  Smedes  &  M.  641,  to  point  that  the  affidavit^  to  the  loss  is  addressed 
to. the  court  who  is  to  determine  the  competency  of  the  secondaiy  evidence; 
Bell  V.  Kendrick,  25  Fla,  791,  6  South.  871,  to  point  that  whether  it  has 
heen  made  to  appear  that  an  original  deed  is  not  in  the  possession  of  the 
party  offering  the  copy  is  for  the  court;  Pitch  v.  Bogue,  19  Conn.  291,  to 
point  that  testimony  as  to  loss  or  destruction  of  a  written  instrument  may 
be  received  before  proof  of  its  validity;  Miller  v.  Wack,  1  N.  J.  Eq.  211, 
court  saying  such  evidence  must  be  strictly  confined  to  the  fact  of  loss. 

Determination  by  judge  of  admissibility  of  evidence.    Note,  11  E.  R.  0. 
182. 

Affidavit  of  party  to  action  of  leas  of  written  Instrument  Is  proper  to  lay 
foundation  of  secondary  evidence  of  Its  contents. 

Approved  in  Jenkins  v.  Emmons,  117  Mo.  App.  9,  94  S.  W.  814,  where 
contents  of  written  instrument  have  been  proven,  party  may  testify  as  to 
its  loss  in  suit  against  administrator;  McNeil  v.  McClintock,  5  N.  H.  357; 
Worthington  v.  Curd,  15  Ark.  509,  Woods  v.  Gassett,  11  N.  H.  445,  448, 
and  Becker  v.  Quigg,  54  111.  394,  all  holding  party  to  a  suit  may  make  an 
affidavit  as  to  the  loss  of  the  paper,  so  as  to  permit  secondary  evidence  of 
its  contents;  Willis  v.  Cresey,  17  Me.  13,  to  point  that  courts  of  law  have 
allowed  this  preliminary  step  to  be  taken  without  usurping  the  powers  of 
a  court  of  equity;  Boyle  v.  Arledge,  H^npst.  624,  Fed.  Cas.  1758,  court 
saying  the  proof  of  loss  is  addressed  to  the  court  and  cannot  go  to  the 
jury  at  all;  Davis  v.  Black,  5  Smedes  &  M.  231,  holding  the  affidavit  was 
not  competent  to  support  the  issue  before  the  jury;  Harper  v.  Hancock, 
6  Ired.  127,  holding  that  the  loss  must  be  proved  by  the  person  in  whose 
possession  the  conveyance  is  presumed  to  be ;  Smith  v.  Wilson,  1  Dev.  &  B. 
41,  holding  the  affidavit  of  parties  on  collateral  questions  arising  in  a  cause 
are  competent. 

Doubted  in  Suydam  v.  Combs,  15  N.  J.  L.  137,  where  the  court,  however, 
^id  not  express  any  opinion  on  the  point. 

Conversation  which  preceded  agreement  f  omui  no  part  of  It,  nor  are  repre- 
sentations made  at  time  but  not  Introduced  Into  written  contract  conalclered  in 
oonstrulng  Instrument  Itself. 

Approved  in  Capell  v.  Fagan,  30  Mont.  512,  77  Pac.  56,  applying  rule  to 
deed ;  Phillips  v.  Preston,  5  How.  291,  12  L.  Ed.  168,  to  point  that  between 
the  contracting  parties  all  prior  conversation  is  supposed,  so  far  aa  bind- 
ing, to  be  embodied  into  the  written  contract. 

In  action  on  written  contract,  neltber  imrty  can  be  permitted  to  show  Ids 
Inducements  to  make  it»  or  to  snbstltnte  bis  understanding  of  it  for  acreament 
itself. 
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Cited  in  Nicholson  v.  Tarpey,  89  Cal.  622,  26  Pac.  1102,  holding  evidence 
of  intention  inadmisBible  in  the  absence  of  fraud  or  mistake;  Fuller  v. 
Parrish,  3  Mich,  227,  holding  that  parol  is  admissible  to  show  that  a  bill 
of  sale  absolute  on  its  face  is  a  mortgage. 

Distinguished  in  Johnson  v.  Miln,  14  Wend.  199,  holding  that  in  an  action 
on  a  charter-party,  defendant  may  give  in  evidence  fraudulent  representa- 
tions as  to  the  burden  or  capacity  of  the  vessel. 

Right  to  maintain  joint  action  against  maker  and  indorser  of  promis- 
.  sory  note.    Note,  Ann.  Gas.  1912D,  1204. 

When  written  contract  is  to  be  proved  by  parol,  no  vague  uncertain  recol- 
lection concerning  Its  stipulation  can  supply  place  of  written  Instrument  Itself. 

Approved  in  Jonas  v.  Hirshburg,  40  Ind.  App.  98,  79  N.  E.  1062,  in 
action  against  heir  to  recover  one-half  interest  in  property,  it  was  abuse 
of  discretion  to  require  plaintiff  to  testify  as  to  contract  tending  to  create 
trost  in  her  favor  where  there  was  no  other  evidence  as  to  trust ;  Henry  v. 
Gates,  118  Mich.  382,  76  N.  W.  766,  justice  holding  when  record  of  a  judg- 
ment is  lost,  testimony  of  witness  that  judgment  was  rendered,  and  that 
he  saw  the  entry  on  the  docket,  not  sufficient  proof;  Rogers  v.  Clark  Iron 
Co.,  104  Minn.  212,  116  N.  W.  744,  in  action  to  quiet  title  to  land  in  pos- 
session of  defendants,  parol  evidence  admitted  to  prove  existence,  loss,  and 
contents  of  power  of  attorney ;  Capell  v.  Fagan,  30  Mont.  513,  515,  77  Pac. 
66,  57,  applying  rule  to  deed;  Maddock  v.  Connolly,, 82  N.  J.  Eq.  534,  91 
Atl.  735,  person  seeking  to  recover  upon  lost  mortgage  as  security  of  note 
most  prove  existence,  execution  and  delivery  of  mortgage  and  indebted- 
ness; Borstelman  v.  Brohan,  81  N.  J.  Eq.  405,  87  Atl.  146,  claimant  of  title 
to  land  under  lost  deed  must  show  by  clear  and  cogent  evidence  its  ex- 
istence, execution  and  delivery;  Scurry  v.  City  of  Seattle,  56  Wash.  3, 
1S4  Am.  St.  B^.  1092,  104  Pac.  1130,  lost  writing  containing  conditions  on 
which  deed  of  land  to  city  executed  cannot  be  proved  by  vague  memory 
of  witness  who  drew  instrument,  nor  by  his  clear  statement  of  legal  effect; 
Potts  V.  Coleman,  86  Ala.  100,  6  South.  782,  holding  that  to  justify  sec- 
ondary evidence,  there  must  be  proof  of  the  genuineness  of  the  document 
or  of  the  execution  of  the  deed ;  Metcalf  v.  Van  Benthuysen,  3  N.  Y.  428, 
holding  that  the  proof  must  show  the  contents  or  the  substance  of  the 
contents  of  the  operative  parts ;  Shorter  v.  Sheppard,  33  Ala.  654,  to  point 
that  proof  of  the  contents  should  be  clear  and  satisfactory;  Hooper  v. 
Chism,  13  Ark.  502,  where  the  testimony  was  vague  and  unsatisfactory; 
Rankin  v.  Crow,  19  111.  630,  holding  the  contents  of  the"  lost  instrument 
must  have  been  known  to  the  witness  and  understood  by  him,  so  as  not  to 
leave  doubt  as  to  its  material  parts ;  Edwards  v.  Rives,  35  Fla.  98, 17  South. 
418,  where  the  testimony  of  the  witnesses  varied  materially  and  left  much 
doubt  and  uncertainty  as  to  its  material  points;  Shouler  v.  Bonander,  80 
Mich.  635,  46  N.  W.  488,  where  the  testimony  was  uncertain  as  to  whether 
it  included  land ;  Henry  v.  Gates,  76  N.  W.  766,  holding  the  parol  proof 
offered   of  a  justice's  judgment   too   vague   and   uncertain;   Stewart  v. 
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Stewart,  19  Fla.  851,  where  there  was  no  evidence  as  to  the  identity, 
quality  or  quantity  of  an  estate  conveyed;  Bank  of  Mobile  v.  Meagher,  33 
Ala.  629,  holding  in  an  action  on  lost  bank  notes,  proof  of  their  aggregate 
amount  and  issue  without  other  evidence  of  identity  and  contents  is  not 
sufficient;  Evans  v.  Boiling,  5  Ala.  658,  where  a  witness  testifying  as  to 
the  validity  of  a  copy  could  not  state  with  certainty  anything  about  the 
cojJy  having  been  compared;  Fries  v.  Griffin,  35  Fla.  217,  17  South.  68, 
where  two  witnesses  swore  to  the  existence  of  a  deed  and  other  circum- 
stances corroborated  their  testimony  and  no  witness  denied  such,  deed 
existed;  Thompson  v.  Thompson,  9  Ind.  335,  holding  instruction  that  one 
must  prove  substantially  such  parts  of  the  deed  as  will  enable  the  court 
to  say  what  the  legal  effect  of  the  deed  was  without  relying  on  the  wit- 
ness' opinion,  was  error;  Tisdale  v.  Tisdale,  2  Sneed,  607,  64  Am.  Dec.  782, 
remarking  that  the  strictness  of  the  rule  is  somewhat  relaxed  when  paper 
has  been  lost  by  party  to  be  charged;  Burdick  v.  Peterson,  72  Fed.  867, 
where  oral  evidence  as  to  a  lost  unrecorded  deed  was*  held  sufficient  to 
establish  it;  Gildersleeve  v.  Caraway,  10  Ala.  264,  44  Am.  D^.  487,  dis« 
cussing  when  testimony  as  to  what  a  deceased  witness  swore  to  on  a  former 
trial' was  admissible. 

1  Pet.  604-^9,  7  Ii.  Ed.  280,  FULLEBTON  ▼.  BANK  OF  UNITED  STATES. 

Process  act  of  1792  waa  expressly  confined  to  State  process  In  force  on 
day  of  its  passage,  and  did  not  have  operation  in  OUo,  wlilcli  was  admitted 
afterward. 

Cited  in  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  396,  398,  399, 
9  L.  Ed.  764,  765,  in  considering  the  question  whether  the  act  of  1792 
applied  in  a  State  in  which  the  civil  law  prevailed ;  Baker  v.  Biddle,  1  Bald. 
411,  Fed.  Cas.  764,  to  point  that  the  acts  of  Congress  distinguishing  cases 
at  law  from  those  in  equity  refer  to  principles  settled  in  England  before 
their  passage  and  not  to  State  practice. 

The  District  Court  of  OUo  adopted  by  a  role  the  State  system  of  practloe. 
Cited  in  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  413,  9  L.  Ed. 
771,  to  point  that  a  District  Court  in  a  new  State  had  power  to  create  a 
practice  for  its  own  government;  Sellers  v.  Corwin,  5  Ohio,  406,  24  Am. 
Dec.  307,  holding  judgments  of  the  Circuit  Court  of  Ohio  attached  as 
liens,  by  virtue  of  the  adoption  of  the  execution  laws. 

State  practice  of  Ohio  has  been  pursued  by  Circuit  Court  of  Ohio  without 
having  passed  any  positive  rules  on  subject. 

Cited  in  Ely  v.  Hanks,  8  Fed.  Cas.  602,  to  point  that  Federal  courts  may 
adopt  rules  of  State  practice  which  were  unknown  to  the  common  law; 
In  re  Qriner,  16  Wis.  437,  to  point  that  Federal  courts  have  enlarged  their 
process,  so  as  to  sustain  forms  of  action  given  only  by  State  laws;  Ken- 
nerly  v.  Shepley,  15  Mo.  650,  57  Am.  Dec.  222,  holding  the  State  ItfWs,  as 
such  are  not  binding  on  the  Federal  courts  and  only  became  such  by  bein^ 
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adopted;  Ex  parte  Crane,  5  Pet.  210,  8  L.  Ed.  100,  to  point  that  the  English 
common  law  was  a  system  that  was  intended  to  be  applied  to  the  exercise 
of  the  judicial  power  by  the  courts  of  the  Union. 

Practice  of  a  court,  m  rach,  does  not  have  to  be  snatained  by  written  rule. 
Approved  in  Detroit  Heating  etc.  Co.  v.  Kemp,  182  Fed.  848,  established 
practice  to  print  record  in  contested  patent  cases  and  to  tax  costs  in  favor 
of  prevailing  party  has  f  oree  of  court  rule ;  Cropley  v.  Vogeler,  2  App.  D.  C. 
34,  court  rule  requiring  defendant  to  file  counter-affidavit  in  action  on  con- 
tract where  plaintiff  files  affidavit  of  amount  due  is  not  in  derogation  of 
right  of  jury  trial;  Valarino  v.  Thompson,  28  Fed.  Cas.  867,  holding  that 
by  following  the  usages  of  State  Supreme  Court,  Nthey  become  rules  of 
Federal  court ;  Ricker's  Petition,  66  N.  H.  210,  24  L.  R.  A.  741,  29  Atl.  560, 
provisioiis  acquiesced  in  and  acted  on  may  be  regarded  as  having  the  force 
of  rules  for  the  adoption  of  which  a  written  order  is  not  necessary ;  United 
States  V.  Douglass,  2  Blatchf.  214,  Fed.  Cas.  14,989,  on  the  point  that  the 
rules  of  State  practice  acted  on  by  the  Federal  courts  as  obligatoiy  have 
the  efficiency  of  rules  adopted  by  express  order;  Citizens'  Bank  v.  Farwell, 
56  Fed.  574,  12  U.  S.  App.  409,  holding  that  the  statute  providing  that 
Federal  courts  may  adopt  State  laws  by  rule,  does  not  require  the  rule  to 
be  written;  Koning  v.  Bayard,  2  Paine,  255,  Fed.  Cas.  7924,  holding  that 
no  express  rule  must  be  shown  in  order  to  justify  the  practice  of  docketing 
judgments;  United  States  v.  Stevenson,  1  Abb.  (U.  S.)  501,  Fed.  Cas. 
16,395,  holding  that  to  establish  that  a  particular  mode  of  proceeding  has 
been  adopted  there  need  not  be  a  written  rule  declaring  such  adoption; 
Duke  V.  Trift)e,  6  Qa.  323,  and  Crump  v.  People,  2  Colo.  319,  on  the  jwint 
that  the  power  to  make  rules  is  inherent  in  all  courts;  Bowman  v.  Mc- 
Laughlin, 45  Miss.  490,  on  the  inherent  powers  of  courts  of  record. 

It  is  administering  Justice  in  true  spirit  of  Constitution  and  laws  of  United 
States  to  confoxm  as  nearly  as  practicable  to  administration  of  Justice  in< 
courts  of  State. 

Cited  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  866,  7  Sup.  Ct.  22, 
holding  that  Federal  courts  will  lean  toward  an  agreement  of  views  with 
the  State  courts,  if  the  question  seems  balanced  with  doubt;  McMillan  v. 
Sprague,  4  How.  (Miss.)  648,  86  Am.  Dec.  414,  holding  a  court  may  alter 
the  remedy  without  impairing  the  obligation;  Ex  parte  Davis,  41  Me.  50, 
holding  the  right  and  duty  of  a  court  to  decide  questions  before  it  are 
inseparable. 

Circuit  Court  may  adopt  into  its  practice  State  act  to  regulate  Judicial 
proceedings,  where  banks  are  parties  and  apply  it  in  action  on  note  prior  In 
date  to  act. 

Cited  in  Williams  v.  Bank  of  the  United  States,  2  Pet.  106,  7  L.  Ed.  868, 
where  the  court  declined  to  reconsider  the  point  that  this  act  was  in  force 
in  Ohio ;  Lewis  v.  Bank  of  Kentucky,  12  Ohto,  147,  40  Am.  Dec.  470,  hold- 
ing that  foreign  banks  suing  in  a  State  can  avail  themselves  of  the  act 
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regulating  proceedings,  where  bankers  are  parties;  United  States  v.  Mac- 
kenzie, 30  Fed.  Gas.  1162,  to  point  that  full  effect  will  be  given  by  every 
judicatory  to  a  statute  unless  clearly  unconstitutional. 

On  note  payable  at  particular  bank,  it  is  sufficient  proof  of  demand  to' 
show  that  note  had  become  property  of  bank,  and  that  it  was  in  bank  not  paid 
at  maturity. 

Cited  in  Bank  of  Syracuse  v.  HoUister,  17  N.  Y.  50,  72  Am.  Dec.  419, 
holding,  where  a  bank  itself  is  holder  of  note,  no  formal  demand  is  nec- 
essary; Chicopee  Bank  v.  Philadelphia  Bank,  8  Wall.  648,  19  L.  Ed.  425, 
to  point  that  if  a  bill  is  the  property  of  a  bank  its  presence  there  need 
not  be  proved ;  Bank  of  the  United  States  v.  Cameal,  2  Pet.  549,  7  L.  Ed. 
616,  holding  that  where  a  note  is  payable  at  a  particular  bank,  it  is  not 
necessary  to  make  any  personal  demand  elsewhere;  Hallowell  v.  Curry, 
41  Pa.  St.  325,  holding  it  was  sufficient  to  excuse  want  of  demand  to  show 
the  maker  had  no  funds  in  the  banking  office. 

If  the  note  be  at  the  place  where  payable  on  the  day  it  is  payable,  this 
throws  the  onus  to  prove  payment  on  the  maker. 

Cited  in  Magenau  v.  Bell,  14  Neb.  8,  14  N.  W.  665,  to  point  that  when 
payment  is  pleaded,  the  burden  of  proof  is  on  the  party  asserting  such 
fact. 

Burden  of  proof  of  payment  or  part  payment  of  bill  or  note.    Note, 
20  Ann.  Oaa.  518. 

Notice  of  nonpayment  and  protest  should  be  given  to  inderser,  througli 
mall,  day  after  last  day  of  grace,  in  time  to  go  by  succeeding  mall. 

Cited  in  Lawson  v.  Farmers'  Bank,  1  Ohio  St.  216,  to  point  that  notice 
must  be  deposited  in  time  to  be  sent  by  the  mail  of  the  day  succeeding  the 
day  of  dishonor. 

A  question  commented  on  in  argument,  but  not  raised  by  one  of  the  ezcep- 
tionSk  will  not  be  considered. 

Cited  in  Tilghman  v.  Tilghman,  1  Bald.  491,  Fed.  Cas.  14,045,  to  point 
that  one  who  sets  up  a  right  against  another  must  be  confined  to  the  al- 
legation of  his  bill  or  answer. 

Inherent  powers  of  court  generally.    Note,  Ann.  Gas.  1914A,  101. 

Prohibiting  revival  of  judgments  as  impairment  of  obligation  of  con- 
tracts.   Note,  3  Ann.  Gas.  1148. 

Lieu  of  Federal  court  judgment.    Note,  47  L.  Jt.  A.  471.  " 

1  Pet.  620-626,  7  L.  Ed.  287,  McDONALD  v.  SMALLEY. 

When  lower  court  considered  and  decided  only  jurisdictional  questioii. 
Supreme  Court  will  do  likewise,  although  counsel  argne  and  deaire  decision  of 
whole  controversy. 


649  Mcdonald  v.  smalley.  iPet.  620-625 

Approved  in  Tredegar  Co.  v.  Seaboard  Air  Line  By.,  183  Fed.  292,  105 
C.  C.  A.  501,  lienh^lder  not  entitled  to  interest  during  time  when  railroad 
property  in  hands  of  receivers  on  theory  that  railroad  not  in  fact  solvent, 
where  after  decree  entered  fortunate  change  of  circumstances  restored 
railroad  to  solvency. 

Citizen  of  one  State  having  title  to  lands  in  another  is  not  disahled  ftom 
suing  for  them  in  Federal  courts,  by  fact  that  his  title  comes  from  citizen  of 
State  where  lands  lie. 

Cited  in  Farmington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116,  5  Sup. 
Ct.  809,  on  the  point  that  it  was  a  matter  of  no  importance  that  the 
assignee  or  grantee  could  sue  in  the  Federal  courts  when  his  assignor  or 
grantor  could  not;  Gest  v.  Packwood,  14  Sawy.  148,  39  Fed.  537,  where 
it  was  contended  that  the  plaintiff  was  simply  the  last  assignee  and  that 
as  the  assignors  could  not  maintain  an  action  in  the  Federal  courts  he  could 
not. 

Distinguished  in  Pond  v.  Vermont  Valley  R.  R.  Co.,  12  Blatchf .  290,  Fed. 
Cas.  11,265,  where  a  suit  was  brought  in  one  state  and  another  defendant 
living  in  another  State  appeared  and  answered  without  objection. 

The  motives  which  induce  one  to  make  a  contract,  whether  Jostiflable  or 
cenflnrable,  can  have  no  inilnence  on  its  validity. 

Approved  in  Bedford  etc.  Co.  v.  Oman,  134  Fed.  448,  stranger  to  con- 
tract to  maintain  switch  over  private  property,  who  is  interested  in  main- 
tenance of  switch  by  railroad,  cannot  complain  of  contract  as  fraudulent 
merely  because  purchase  price  on  sale  of  switch  was  paid  in  notes ;  Lehigh 
Min.  Co.  V.  Keley,  160  U.  S.  334,  40  L.  Ed.  447,  16  Sup.  Ct.  310,  and  Smith 
V.  Kemochen,  7  How.  216,  12  L.  Ed.  674,  to  point  that  the  motive  of  the 
parties  in  making  an  assignment  of  a  mortgage  cannot  affect  its  validity 
if  the  assignment  was  absolute. 

Court  in  deciding  on  question  of  its  Jurisdiction  cannot  enter  into  motives 
of  party  in  making  sale  of  land,  or  be  influenced  by  fact  that  sale  was  madq 
to  confer  Jurisdiction,  if  satisfied  it  was  not  wholly  fictitious. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  310,  311,  48 
L.  Ed.  457,  24  Sup.  Ct.  272,  273,  upholding  Supreme  Court's  jurisdiction 
over  suit  by  one  State  against  another  to  enforce  payment  of  bonds  of 
such  other,  though  bonds  were  originally  owned  by  individual  who  donated 
them  to  complainant  State;  Dickerman  v.  Northern  Trust  Co.,  176  U.  S. 
192,  44  L.  Ed.  430,  20  Sup.  Ct.  315,  holding  judgment  is  not  collusive  so  as 
to  prevent  its  nonpayment  from  constituting  default,  for  which  a  mort- 
gage debt  may  be  declared  due  because  action  was  undertaken  for  purpose 
of  procuring  default;  O'Neil  v.  Wolcott  Mining  Co.,  174  Fed.  538,  27 
L.  B.  A.  (N.  8.)  200,  98  C.  C.  A.  309,  transfer  of  title  to  stock  in  cor- 
poration for  purpose  of  bringing  cause  of  action  within  jurisdiction  of 
Federal  Court  does  not  deprive  assignee  of  right,  if  transfer  was  real  and 
absolute;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  107,  32  South.  943, 
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holding  bill  to  onbject  railroad  property  to  State  taxation,  in  which  cause 
of  action  is  based  on  State  laws,  is  not  removable  to  Federal  coart  though 
it  may  suggest  defenses  involving  Federal  questions;  Tiedemann  v.  Tiede- 
mann,  36  Nev.  606,  137  Pac.  828,  under  divorce  laws  of  Nevada,  divorce 
action  may  be  maintained  against  defendant  in  county  where  found,  al- 
though plaintiff  has  not  been  actual  resident  for  six  months;  Crocheron 
V.  Savage,  75  N.  J.  Eq.  600,  73  Atl.  37,  attorney  cannot  purchase  client's 
property  without  disclosing  value,  and  allegation  of  bad  motive  will  not 
defeat  action  to  set^  aside  deed;  Cincinnati  Volksblatt  Co.  v.  Hoff- 
meister,  62  Ohio  St.  198,  78  Am.  St.  Bep.  709,  56  N.  E.  1035,  holding  right 
to  inspect  books  does  not  depend  upon  motive,  and  when  plaintiff  is  stock- 
holder and  inspection  has  been  denied,  cause  of  action  exists;  Leahy  v. 
^  Ortiz,  38  Tex.  Civ.  318,  85  S.  W.  825,  where  assignment  made  iti  good  faith 
and  for  value,  although  its  purpose  was  to  obtain  jurisdiction  in  another 
county  assignee  may  maintain  action  for  breach  of  contract;  Neal  v. 
Foster,  13  Sawy.  259,  36  Fed.  41,  to  point  that  the  motive  of  a  purchaser 
of  a  claim  cannot  affect  his  right  to  maintain  an  action  in  a  Federal 
court  any  more  than  in  a  State  court;  Barney  v.  Mayor  etc.  of  Baltimore, 
1  Hughes,  122,  Fed.  Cas.  1029,  to  point  that  conveyances  to  give  the  Circuit 
Court  jurisdiction  must  be  real  and  not  fictitious;  Crawford  v.  Neal,  144 
U.  S.  593,  86  L.  Ed.  656,  11  Sup.  Ct.  761,  holding  a  transfer  to  enable  the 
purchaser  to  bring  suit  in  the  Federal  court  did  not  defeat  jurisdiction 
where  the  sale  was  absolute ;  Lehigh  M.  Co.  v.  Kelly,  160  U.  S.  332,  335,  347, 
349,  40  L.  Ed.  446,  447,  462,  16  Sup.  Ct.  310,  311,  315,  316,  Barney  v. 
Baltimore  City,  6  Wall.  288,  18  L.  Ed.  827,  to  point  that  a  transfer  made 
for  the  avowed^  purpose  of  enabling  the  court  to  entertain  jurisdiction 
will  accomplish  that  purpose  if  the  property  is  really  transferred;  Foote 
V.  Hancock,  15  Blatchf,  346,  Fed.  Cas.  4911,  to  point  that  where  a  plain- 
tiff is  owner  of  coupons  of  municipal  bonds  he  may  sue  in  the  Federal 
courts,  although  his  sole  purpose  in  bringing  them  was  to  bring  an  action 
there;  McCall  v.  Hancock,  20  Blatchf.  345,  10  Fed.  8,  holding  this  to  bo 
true,  although  the  former  owners  of  the  coupons  guaranteed  their  col- 
lection and  the  plaintiff  was  not  to  pay  for  them  unless  collected;  Perrine 
V.  Thompson,  17  Blatchf.  20  Fed.  Cas.  10,997,  holding  this  to  be  true, 
although  the  plaintiff  intended  to  pay  over  a  portion  of  the  proceeds 
recovered  on  the  coupons  to  another  person;  Van  Dolsen  v.  Mayor  etc.  of 
New  York,  21  Blatchf.  456,  17  Fed.  818,  holding  that  under  a  real  lease 
a  lessee  can  sue  in  the  Federal  courts,  although  the  controlling  reason  for 
the  lease  was  to  enable  him  to  sue  there;  Smith  v.  Kernochen,  7  How. 
216,  12  L.  Ed.  674,  holding  that  if  a  mortgagee  assigns  to  a  citizen  of  an- 
other State,  it  is  necessary  to  divest  jurisdiction  to  bring  knowledge  of 
the  motive  and  purpose  home  to  the  assignee;  Cheever  v.  Wilson,  9  Wall. 
123,  19  L.  Ed.  608,  where  it  was  contended  that  a  petitioner  in  a  divorce 
suit  went  to  another  State  to  procure  a  divorce  and  that  she  never  re- 
sided there;  Blackburn  v.  Selma  etc.  R.  R.  Co.^  2  Flipp.  538,  Fed.  Caa. 
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1467,  disregarding  allegation  that  property  in  controversy  was  collusively 
conveyed  to  plaintiff  to  give  the  Federal  court  jurisdiction. 

Distinguished  in  Wood  v.  Mann,  1  Sumn.  584,  Fed.  Cas.  17,952,  dis- 
etussing  the  manner  of  objecting  to  jurisdiction  of  a  Circuit  Court,  Doe 
ex  dem.  v.  Hawks,  5  McLean,  321,  Fed.  Cas.  13,311,  holding  that  where  a 
conveyance  was  merely  colorable  with  a  view  to  give  jurisdiction  to  the 
Federal  courts,  a  writ  will  be  dismissed;  Banigan  v.  Worcester,  30  Fed. 
394,  holding  that  in  determining'  the  question  of  jurisdiction  the  court 
wiU  look  at  the  citizenship  of  the  real  owners  and  not  to  that  of  a  party 
who  is  trustee  only. 

Limited  in  Lake  County  Commrs.  v.  Dudley,  173  U.  S.  251,  43  L.  Ed.  688, 
remarking  that  act  of  1875  prohibited  collusive  assignments  to  confer 
Federal  jurisdiction. 

Bnles  In  chancery  for  the  Circuit  Courts  are  prescribed  by  the  Supreme 
Coort  and  ought  to  be  observed. 

Approved  in  Beco  v.  Tonopah  etc.  Min.  Co.,  37  Nev.  203,  141  Pac.  455, 
ex  parte  order  granting  extension  of  time  within  which  to  serve  memov 
randum  of  exceptions  is  without  effect  until  notice  given  to  adverse  party 
as  required  by  court  rule;  Betts  v.  Lewis,  19  How.  73,  15  L.  Ed.  577,  to 
point  that  the  equity  practice  of  the  Federal  courts  is  governed  by  rules 
presented  by  the  Supreme  Court  under  the  authority  of  act  of  Congress; 
Haley  v.  Eureka  County  Bank,  20  Nev.  426,  22  Pac.  1103,  holding  the 
rales  adopted  were  intended  to  be  supplemental  to  the  statutes  and  have 
the  same  force  and  effect ;  Gutierres  v.  Pino,  1  N.  M.  394,  holding  rule 
applicable  to  chancery  practice  of  territorial  courts. 

Miscellaneous.  Cited  in  De  Sobry  v.  Nicholson,  3  Wall.  423,  18  L.  Ed. 
264,  on  point  that  no  exception  can  be  considered,  not  taken  in  court 
below ;  Slaughter  v.  Bernards,  88  Wis.  118,  59  N.  W.  578,  to  same  effect. 

1  Pet.  626-627,  7  L.  Ed.  290,  McABTHUB  v.  POBTEB. 

Conditional  verdict  according  to  opinion  of  court  on  validity  of  deed  with 
other  evidences  of  title  la  too  Imperfect  to  enable  Supreme  Court  to  render 
Judgment  when  deed  and  other  evidences  of  title  are  not  In  record  In  sucb. 
manner  as  to  enable  court  to  notice  and  Identify  them. 

Approved  in  Ward  v.  Gradin,  15  N.  D.  657,  109  N.  W.  60,  in  action 
against  sheriff  for  conversion,  where  issue  was  whether  property  belonged 
to  delinquent  taxpayer  or  plaintiff,  and  taxpayer  was  plaintiff's  witness, 
it  was  error  to  allow  defendant  to  prove  witness  never  voluntarily  paid 
taxes;  Lee  v.  Campbell,  4  Port.  202,  holding  the  Supreme  Court  would 
not  aid  a  defective  special  verdict  by  reference  to  extrinsic  facts  which 
appear  on  the  record;  Fries  v.  Mack,  33  Ohio  St.  62,  holding  that  where, 
in  an  action  for  money,  a  verdict  when  read  in  connection  with  the  record 
is  so  uncertain  that  the  amount  assessed  cannot  be  ascertained,  no  judg- 
ment can  properly  be  entered  on  it;  Saltonstall  v.  Birtwell,  150  U.  S.  420, 
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^7  L.  Ed.  1129,  14  Sup.  Ct.  170,  holding  that  where  findings  of  fact  are 
defective  on  material  points,  judgment  cannot  be  directed  for  either  party. 

What  special  verdict  must  contain.    Note,  24  L.  R.  A.  (N.  8.)  56. 

I  Pet.  62&-639,  7  L.  Ed.  290,  JACKSON  ▼.  CLABK. 

United  States  government  received  territory  ceded  to  it  by  Virginia  in 
trust  not  only  for  Virginia  troops  on  continental  establishment,  but  also  for 
use  and  benefit  of  members  of  confederation. 

Cited  in  McConnell  v.  Wilcox,  1  Scam.  357,  holding  the  northwest  terri- 
tory was  ceded  ad  a  common  fund  for  the  benefit  of  all  the  States  and 
should  be  faithfully  disposed  of  for  that  purpose. 

Congress,  after  cession  to  United  States  of  Territory  by  Virgiaia,  had 
power  to  limit  time  within  which  military  warrants  should  be  located  and  sur- 
veyed, and  to  annex  conditions  to  extension  of  time. 

Cited  in  Fussell  v.  Hughes,  8  Fed.  390,  holding  that  entry  and  survey 
did  not  vest  one  with  an  equitable  estate  of  which  Congress  could  not 
deprive  one;  Board  of  Trustees  v.  Cuppett,  52  Ohio  St.  678,  40  N.  E.  793, 
and  Fussell  v.  Gregg,  113  U.  S.  556,  28  L.  Ed.  995,  5  Sup.  Ct.  634,  dis- 
cussing the  effect  of  failure  to  return  surveys  in  time. 

Word  ''survey,"  as  used  in  act  of  1807,  prohibiting  locatfoos  of  military 
land  warrants  on  lands  previously  surveyed,  means  a  survey  made  in  virtue  of 
warrant  for  purpose  of  appropriating  land  to  which  holder  of  that  warrant  la 
entitled  in  law. 

Approved  in  Murphy  v.  Tanner,  176  Fed.  543, 100  C.  C.  A.  125,  in  action 
of  ejectment  by  one  having  title  by  patent  from  United  States  against 
homestead  claimant,  latter  cannot  attack  correctness  of  government  survey. 

Proviso  in  act  of  March  2,  1807,  to  extend  time  for  locating  Virginia  mili- 
tary warrants  was  intended  to  protect  those  surveys  which  were  defective  and 
which  might  be  avoided  for  irregularity. 

Cited  in  Winsor  v.  O'Connor,  69  Tex.  577,  8  S.  W.  522,  to  point  that  the 
act  prohibited  the  location  or  patent  of  lands  covered  by  patents  or  sur- 
veys, although  these  may  have  been  void;  Stubblefield  v.  Boggs,  2  Ohio 
St.  221,  holding  an  entry  is  not  unlawful  because  made  on  land  covered 
by  a  previous,  but  unsurveyed  and  void  entry;  Lindsey  v.  Miller,  6  Pet. 
677,  8  L.  Ed.  643,  holding  the  design  of  the  act  was  to  cure  irr^^larities 
which  occurred  without  fraud;  Harlan  v.  Thatcher,  18  Ohio,  53,  holding 
a  mistake  in  the  survey  does  not  render  it  void;  Saunders  v.  Niswanger, 

II  Ohio  St.  302,  holding  that  the  act  extends  to  survey,  however  invalid, 
if  made  in  good  faith  on  a  subsisting  warrant;  Price  v.  Johnston,  1  Ohio 
St.  394,  holding,  the  act  does  not  confirm  or  make  valid  entries  and  surveys 
in  the  name  of  a  deceased  person;  Galloway  v.  Finley,  12  Pet.  298,  299, 
9  L.  ZSd.  1098,  holding  the  acts  of  Congress  of  1807,  and  subsequent 
thereto^  were  intended  to  remedy  any  defects  in  patenting  the  lands  in 
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the  name  of  the  warrantee  who  might  have  been  deceased  at  the  time; 
MeArthur  v.  Don,  7  How.  269,  270,  272,  12  L.  Ed.  696,  697,  holding  that 
the  act  of  March  1, 1823,  protected  an  entry  made  by  a  dead  man  in  1822. 

Distingnished  in  Dresback  v.  MeArthur,  7  Ohio,  150  (pt.  I),  as  t»  the 
interest  acquired  by  a  plat  and  survey  withito  the  Virginia  military  district. 

Under  statute  prohibiting  locatlonfl  on  lands  for  which  patents  had  been 
previonsly  sunrejed,  lands  surveyed  are  as  completely  withdrawn  from  subse- 
quent location  M  lands  patented. 

Cited  in  Gibson  v.  Choteau,  39  Mo.  564,  to  point  that  a  patent  may  be 
void  because  the  land  had  been  previously  reserved  from  sale;  Massey^v. 
Galveston  etc.  Ry.  Co.,  7  Tex.  Civ.  App.  653,  27  S.  W.  209,  to  point  that 
location  or  patent  of  lands  covered  by  void  patents  or  surveys  is  without 
any  standing. 

Miscellaneous.  Miscited  in  Lehigh  M.  &  M.  Co.  v.  Kelly,  64  I^.  403. 
Cited  in  Gragin  v.  Powell,  128  U.  S.  699,  32  L.  Ed.  568,  9  Sup.  Ct.  206,  on 
the  point  that  while  lands  are  subject  to  the  supervision  of  the  general 
land  office,  the  decisions  of  that  bureau  are  unassailable. 

1  Pet.  6iO-654,  7  L.  Ed.  295,  BABBY  v.  OOOMBE. 

Statute  of  frauds  requires  written  evidence  of  contract  to  convey  land  or 
court  cannot  decree  performance. 

Approved  in  Ames  v.  Ames,  46  Ind.  App.  605,  91  N.  E.  512,  oral  con- 
tract for  sale  of  land  is  not  void,  but  unenforceable  under  statute  of 
frauds. 

Validity  of  oral  lease.    Note,  15  E.  R.  0.  357. 

Form  of  note  or  memorandum  to  comply  with  statute  of  frauds,  and  place 
of  signature  thereto. 

Approved  in  Lenman  v.  Jones,  33  App.  D.  C.  18,  specific  performance  of 
contract  of  sale  of  land  decreed  where  agreement  takes  form  of  receipt 
containing  description  and  terms  of  sale  signed  by  vendee  and  vendor; 
Delaware  Ins.  Co.  v.  Pennsylvania  Fire  Ins.  Co.,  126  Ga.  388,  391,  7  Ann. 
Gas.  1134,  55  S.  E.  333,  335,  signature  in  body  of  agreement  to  reinsure  is 
sufficient  under  State  statute  requiring  contract  of  insurance  to  be  in  writ- 
ing and  signed;  Myers  v.  Moore,  78  Neb.  450,  110  N.  W.  990,  in  action  to 
recover  commissions  due  under  contract  between  real  estate  broker  and 
owners  of  land,  signature  at  top  of  contract  sufficient;  Abba  v.  Smyth, 
21  Utah,  115,  59  Pac.  758,  holding  under  §  2467,  Rev.  Stats.,  unless  terras 
of  contract  can  be  determined  from  contract  itself  it  is  within  statute  of 
frauds,  and  defect  cannot  be  supplied  by  parol  proof;  Jennings  v. 
Schwartz,  82  Wash.  213,  144  Pac.  41,  trade  name  of  vendor  at  top  of 
memorandum  insufficient  signature  under  statute  requiring  filing  of  memo- 
randum to  prevent  conditional  sales  of  personal  property  from  becoming 
absolute  where  vendee  in  possession;  Nichols  v.  Johnson,  10  Conn.  198^ 
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199,  holding  that  in  a  memorandum,  the  form  of  the  note  and  the  place 
of  the  signature  are  not  material;  Tingley  v.  Bellingham  Bay  Boom  Co., 
5  Wash.  651,  32  Pac.  740,  to  point  thatia  contract  is  signed  on  whatever 
part  of  the  instrument  the  signature  appears;  Traylor  y.  C^banne,  8  Mo. 
App.  133,  to  point  that  it  is  i&ufficient  that  the  name  appears  in  the.  first 
clause;  Saunders  v.  Hackney,  10  Lea,  202,  holdiTi^  '/n^ce  may  be  a  valid 
deed  without  the  name  of  the  grantor  being  s«i^scnh*%<J  thereto;  Kirk  v. 
Williams,  24  Fed.  446,  holding  an  unsigned  memorandum  competent  as  an 
admission  of  the  facts,  though  it  might  not  be  sufficient  to  answer  the 
statute  of  frauds;  Sanborn  v.  Flagler,  9  Allen,  478,  to  point  that  a  sig- 
nature is  valid  and  binding,  although  made  with  the  initials ;  State  v. 
Hill,  47  Neb.  501,  66  N.  W.  548,  to  point  that  failure  of  principal  to  sign 
a  bond  at  the  end  did  not  release  the  sureties;  McConnell  v.  Britthart,  17 
111.  361,  65  Am.  Dec.  665,  to  point  that  any  form  of  writing  from  a  solemn 
deed  down  to  mere  hasty  notes  or  memoranda  will  suffice;  Thornton  v. 
Kelly,  11  R.  I.  501,  where  a  memorandum  was  held  sufficient,  although  it 
did  not  show  a  promise ;  MaGee  v.  Blankenship,  95  N.  C.  569,  to  point  that 
evidence  in  writing,  when  the  writing  contains  all  the  stipulations  and 
was  signed,  was  sufficient;  Hurley  v.  Brown,  98  Mass.  546,  96  Abl  Dec 
672,  where  an  agreement  contained  in  a  receipt  given  f6r  part  payment 
of  purchase  money  was  held  sufficient;  Robeson  v.  Hornbaker,  3  N.  J. 
£q.  65,  holding  specific  performance  will  not  be  refused  merely  because 
the  agreement  did  not  state  the  township,  county  or  State. 

The  sufficiency  of  the  memorandum  under  the  statute  of  frauds.    Note, 
7  Am.  Dec.  290. 

Place  of  signature  to  contract.     Note,  6  E.  R.  0.  284. 

In  construing  memorandum  under  statute  of  frauds,  courts  of  equity  are 
not  particular  with  regard  to  direct  and  immediate  purpose  for  which  written 
evidence  of  contract  waa  created. 

Approved  in  Warner  v.  Marshall,  166  Ind.  114,  75  N.  E.  588,  specific  per- 
formance of  contract  to  convey  land  decreed  where  description  may  be 
made  definite  by  aid  of  prior  writings;  Ames  v.  Ames,  46  Ind.  App.  604, 
91  N.  E.  512,  where  parties  orally  agreed  to  terms  of  contract  for  sale  of 
land  afterward  reduced  to  writing,  no  delivery  of  writing  is  necessary  to 
take  contract  out  of  statute  of  frauds  and  make  it  enforceable;  St.  Louis 
etc.  Ry.  Co.  v.  Beidler,  45  Ark.  28,  to  point  that  it  matters  not  what  may 
have  been  the  immediate  purpose  for  which  some  of  the  writings  may  have 
been  prepared. 

Removal  of  ambiguity  in  desczlption  in  writing. 
Approved  in  Bride  v.  Reeves,  36  App.  D.  C.  482,  where  description  of  land 
gives  number  of  squares,  but  fails  to  state  that  they  are  in  city  of  Wash- 
ington, latent  ambiguity  may  be  removed  by  extrinsic  evidence;  Conroy  v. 
Woodcock,  53  Fla.  586,  43  South.  694,  memorandum  sufficient  to  satisfy 
statute  of  frauds  where  balance  to  be  paid  in  ''one,  two  and  three  years/'  as 
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equality  of  pajrments  presumed ;  Howard  v.  Adkins,  167  Ind.  190,  78  N.  E. 
667,  contract  for  exchange  of  land  at  agreed  price  and  merchandise  at 
invoice  value  not  indefinite  and  uncertain  within  meaning  of  statute  of 
frauds  where  it  appeared  any  excess  in  value  of  land  to  be  paid  in  cash; 
Warner  v.  Marshall,  166  Ind.  108,  75  N.  E.  590,  specific  performance  of 
contract  to  convey  land  decreed  where  description,  with  aid  of  admissible 
extrinsic  evidence,  is  definite;  Bradley  Real  Estate  Co.  v.  Robbins,  7  Ind. 
Ter.  96,  103  S.  W.  778,  memorandum  of  contract  for  sale  of  land  failing 
to  state  consideration  is  insufficient  to  satisfy  statute  of  frauds;  Haskell 
V.  Turkesbury,  92  Me.  558  69  Am.  St.  Rep.  534,  43  Atl.  502,  holding  parol 
evidence  is  admissible  to  identify  parties  and  subject  matter  of  a  writing 
and  to  show  person  addressed  was  plaintiff's  agent;  Ismon  v.  Loder,  135 
Mich.  351,  97  N.  W.  771,  upholding  deed  by  corporation  signed  by  its  presi- 
dent and  secretary  whose  signature  had  appended  to  it  designation 
'Tres.,"  "Sec";  Dages  v.  Brake,  125  Mich.  66,  83  N.  W.  1039,  holding 
where  goods  are  taken  in  replevin  and  described  in  writ  by  words  and 
abbreviations  having  well-understood  meaning  among  those  who  deal  in 
such  goods,  parol  evidence  is  admissible  to  explain  their  meaning;  Bums 
V.  Witter,  56  Or.  375,  108  Pac.  132,  where  description  in  sale  of  land  is 
indefinite,  parol  testimony  admissible  to  show  that  it  can  apply  to  one  par- 
ticular tract  of  land  only ;  Leonard  v.  Woodruff,  23  Utah,  503,  65  Pac.  202, 
holding  where  written  contract  for  sale  of  real  estate  does  not  mention 
possession  of  portion  by  squatter,  ej^d  is  silent  as  to  vendor's  title,  parol 
evidence  is  admissible  to  show  notice  of  squatter's  possession;  dissenting 
opinion  in  McKissack  v.  McClendon,  133  Ala.  566,  32  South.  489,  majority 
holding  under  Code  Ala.  1896,  §  3089,  providing  for  official  bonds,  that 
bond  of  sheriff  signed  by  sureties  but  not  by  sheriff  is  valid;  Crockett  v. 
Green,  3  Del.  Ch.  475,  holding  that  terms  of  a  contract  may  be  applied  to 
their  subject  matter  by  proof ;  Patton  v.  Rucker,  29  Tex.  407,  to  point  that 
if  the  substantial  terms  are  sufficiently  expressed,  collateral  circumstances 
may  be  supplied ;  Eggleston  v.  Wagner,  46  Mich.  619, 10  N.  W.  42,  to  point 
that  the  sufficiency  of  a  description  arises  on  the  face  of  the  papers  and  is 
preliminary  to  evidence  to  connect  the  contract  with  the  property;  White 
V.  Core,  20  W.  Va.  280,  to  point  that  a  contract  to  sell  *'my  farm,"  or 
''my  mill,"  is  sufficient  if  the  vendor  had  but  one  farm  or  building; 
Hooper  v.  Laney,  39  Ala.  341,  construing  contract  of  sale  and  holding  the 
description  sufficiently  certain;  Ross  v.  Purse,  17  Colo.  28,  28  Pac.  474, 
holding  that  if  a  written  instrument  contain  indicia  by  which  the  identity 
of  the  premises  can  be  ascertained,  specific  performance  will  be  decreed; 
Mellen  v.  Ford,  28  Fed.  644,  649,  where  a  building  contract  containing  an 
ambiguity  suggested  the  means  by  which  the  ambiguity  might  be  removed; 
Williams  v.  Morris,  95  U.  S.  456,  24  L.  Ed.  362,  to  point  that  parol  evidence 
is  admissible  to  explain  latent  ambiguities  and  to  apply  an  instrument  to 
the  subject  matter*  ' 
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Distingaished  in  Crockett  y.  Green,  3  Del.  Ch.  477,  where,  in  an  agree- 
ment of  sale,  the  lines  were  not  previously  run  and  incorporated  in  the  con- 
tract or  the  depth  or  front  of  the  lot  given. 

Statute  of  frauds — ^Description  of  property  by  local  appellation.    Note, 
86  L.  R.  A.  (N.  S.)  166. 

1  Pet.  665-669,  7  L.  Ed.  S02,  BOSS  v.  BABLAND. 

Sapreme  Court's  Jurisdiction  on  error  to  State  court  in  ejectment*  where 
the  titles  of  both  parties  are  derived  under  act  of  Congress. 

Cited  in  Wilcox  v.  Jackson,  13  Pet.  617,  10  L.  Ed.  273,  holding  that 
where  the  question  is  whether  the  title  to  property  which  had  belonged  to 
the  United  States  had  passed,  the  question  must  be  resolved  by  the  laws 
of  the  United  States;  Kissell  v.  St.  Louis  Pub.  Schools,  18  How.  27,  15 
L.  Ed.  328,  to  point  that  where  both  titles  depend  on  acts  of  Congress  the 
Supreme  Court  can  take  jurisdiction;  Mobile  v.  Eslava,  16  Pet.  249,  10 
L.  Ed.  954,  to  point  that  where  both  sides  claim  under  private  act  of  Con- 
gress the  Supreme  Court  has  jurisdiction. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532. 

Upon  common-law  principles  the  legal  title  diould  prevail  in  iSie  action  of 
ejectment. 

Approved  in  United  States  v.  Anderson,  194  U.  S.  399,  48  L.  Ed.  1039, 
24  Sup.  Ct.  716,  United  States  is  precluded  from  retaining,  as  against 
grantees  of  indemnity  lands,  sum  collected  from  trespassers  thereon  for 
removal  of  stone  during  period  of  selection  of  lands  to  supply  deficiency; 
State  V.  Venice  of  America  Land  Co.,  160  Mich.  694,  125  N.  W.  776,  in 
action  by  State  for  submerged  land  held  in  trust  for  public,  title  cannot 
be  divested  by  adverse  possession,  and  acceptance  of  patents  containing 
descriptions  estops  defendant  from  claiming  land  outside  those  descrip- 
tions ;  Brown  v.  Clements,  3  How.  673,  11  L.  Ed.  778,  holding,  in  ejectment, 
patent  is  conclusive;  dissenting  opinion  in  Hall  v.  Pearl,  7  J.  J.  Marsh. 
677,  holding  patent  not  contestible  in  court  of  law;  Bryan  v.  Forsjrth,  19 
How.  336,  15  L.  Ed.  675,  to  point  that  a  survey  under  the  act  of  1823 
conferred  an  incipient  title  and  ejectment  could  be  maintained  on  it,  even 
though  no  patent  issued;  Chever  v.  Homer,  11  Colo.  74,  7  Am.  St.  Rep. 
221,  17  Pac.  498,  to  point  that  Federal  courts  do  not  hold  that  the  equi* 
table  title  shall  prevail  at  law  generally. 

Distinguished  in  Hayner  v.  Stanly,  8  Sawy.  225,  13  Fed.  226,  to  point 
that  at  law  the  senior  patent  is  conclusive  as  to  the  title;  Bagnell  v.  Brod- 
erick,  13  Pet.  450,  10  L.  Ed.  242,  holding  that  at  law  a  patent  from  United 
States  is  conclusive. 

Effect  of  provision  in  will  for  forfeiture  of  contestant's  interest.    Note, 
68  L.  B.  A.  451. 
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In  Mlntalppi,  law  oonrlf.  In  ejectment,  examine  progressive  stages  of  title 
tnm  its  InciiRleot  stage  until  final  consnmmatien  1>7  grant,  and  if  found  regu- 
lir,  gnat  is  held  to  relate  1>ack  to  inception  of  right. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651,  patent 
issaed  under  homestead  laws  relates  back  to  initiation  of  claim,  and  gives 
patentee  right  to  recover  "value  of  timber  wrongfully  cut  and  removed  from 
land  after  initiation  of  claim,  and  prior  to  issuance  of  patent ;  Birmingham 
Coal  ft  Iron  Co.  v.  Doe,  181  Ala.  626,  62  South.  28,  where  heirs  of  entry- 
man  receiving  certificate  of  final  payment  for  public  lands  became  entitled 
to  patent,  titie  acquired  related  back  to  date  of  certificate,  and  insured  to 
benefit  of  purchaser  at  sale  by  guardian  pursuant  to  court  order;  Robson 
V.  Cwnmissioner  of  State  Land  Office,  148  Mich.  16,  111  N.  W.  908,  where 
State  appiropriates    swamp-lands  to  county  for  building  State  road  and 
eonnty  assigns  land,  assignee  is  entitled  to  patents  and  is  not^  barred  by 
statute  of  limitations ;  Lewis  v.  Mixon,  11  Tex.  571,  where  it  was  held  that 
a  certificate  overreached  a  patent  for  the  same  land;  Talbott  v.  King,  6 
Mont  108,  9  Pac.  442,  and  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont.  423, 
5  Pac.  581,  holding  where  two  parties  are  contending  for  the  same  prop- 
erty the  first  in  time  for  the  commencement  of  the  proceedings  is  first  in 
right;  Welch  v.  Button,  79  HI.  468,  Gibson  v.  Choteau,  39  Mo.  669,  Frost 
V.  Missionary  Soc,  56  Mich.  91,  22  N.  W.  204,  French  v.  Spencer,  21  How. 
240,  16  L.  Ed.  100,  and  McAlpin  v.  Henshaw,  6  Kan.  191,  all  holding  that 
the  issue  of  a  patent  relates  back  to  the  entry  and  takes  date  with  it; 
Warren  v.  Shuman,  5  Tex.  456,  holding  the  doctrine  of  relation  applied 
only  where  the  senior  equity  is  valid  in  law;  Les  Bois  v.  Bramell,  4  How. 
462, 11  L.  Ed.  1057,  to  point  that  the  doctrine  of  relation  applies  where  both 
the  parties  have  a  grant ;  Laurissini  v.  Corquette,  25  Miss.  181,  57  Am.  Dec. 
202,  holding  the  doctrine  of  relation  has  never  been  extended  further  than 
to  hold  that  a  legal  title  related  back  to  the  period  when  the  right  accrued ; 
Megerle  v.  Ashe,'  33  Cal.  88,  as  to  the  propriety  of  admitting  evidence  to 
connect  a  patent  with  a  prior  entry  to  show  the  right  attaching;  Doe  ex 
dem.  V.  Files,  3  Ala.  52,  holding  that  a  patent,  the  invalidity  of  which 
appears  by  inspection,  will  not  authorize  a  recovery  and  it  is  unnecessary 
to  resort  to  eqoity;  dissenting  opinion  in  Bag^nell  v.  Broderick,  13  Pet. 
456,  10  L.  Ed.  245,  to  point  that  fraud  in   a  patent  may  be  investi- 
gated at  law  as  well  as  in  equity ;  Magwire  v.  Tyler,  40  Mo.  439,  to  point 
that  as  regards  the  inceptive  right  to  which  patents  relate,  the  whole 
matter  falls  within  the  jurisdiction  of  a  court  of  law;  Poppe  v.  Atheam, 
42  Cal.  615,  and  Smith  v.  Athearn,  34  Cal.  512,  to  point  that  in  cases  of 
conflicting  patents,  even  at  common  law  or  ejectment,  the  court  will  look  be- 
hind the  patents;  Gould  v.  West,  32  Tex.  351,  holding  that  a  location 
vested  the  right  to  the  land,  even  before  survey,  and  became  capable  of 
alienation;  Hamilton  v.  Avery,  20  Tex.  635,  to  point  that  a  survey  confers 
a  right  to  maintain  suit  upon  it,  to  try  jbhe  title  and  eject  trespassers; 
Magruder  v.  Esmay,  35  Ohio  St.  232,  and  Doe  ex  dem.  v.  Hearick,  14  Ind.  • 
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248,  to  point  that  an  intermediate  bona  fide  alienee  of  an  incipient 
interest  may  claim  the  patent  inures  to  him;  Elingman  v.  Holthous,  69  Fed. 
314,  discussing  the  effect  of  an  incipient  location  under  a  New  Madrid 
patent;  Gwynne  v.  Niswanger,  20  Ohio,  663,  to  point  that  as  between 
individuals  the  State  would  have  a  right  to  make  an  equitable  right  a  legal 
one  and  enforce  it  as  such;  Johnson  v.  Ballou,  28  Mich.  397,  to  point  that 
all  the  acts  relative  to  grants  or  donations  by  the  general  government  are 
taken  as  one  act  and  operate  by  relation;  Sellers  v.  Corwin,  6  Ohio,  406, 
24  Abl  Dec.  306,  McClure  v.  Owen,  26  Iowa,  264,  and  Mitchell  v.  lippincott, 

2  Woods,  472,  Ved.  Cas.  9666,  all  to  point  that  the  decisions^of  State  courts 
touching  titles  are  binding  authorities  in  the  courts  of  the  United  States; 
Gwynne  v.  Niswanger,  20  Ohio,  677,  to  point  that  in  similar  cases  the  courts 
of  the  United  States  will  be  controlled  by  State  legislation  and  the  .prac- 
tice of  State  courts. 

Patent  based  on  certificate  of  commissioners,  west  of  Pearl  River,  organ- 
ized under  act  of  Congress  of  March  3,  1803,  is  superior  to  patent  founded  on 
purchase  at  the  general  sale  of  United  States  lands  under  same  act. 

Cited  in  Hannibal  etc.  R.  R.  Co.  v.  Smith,  41  Mo.  334,  holding  that  a 
title  acquired  under  the  grant  of  swamp-lands  was  superior  to  the  title 
acquired  under  the  grant  of  lands  to  a  State  for  a  railway;  Arnold  v. 
Grimes,  2  Iowa,  13,  holding  that  lands  once  sold  or  appropriated  by  the 
government  cannot  be  sold  over  again;  Stone  v.  Young  6  Kan.  232,  hold- 
ing, where  land  has  been^sold,  the  government  and  any  second  purchaser 
takes  the  land  charged  with  the  trust;  dissenting  opinion  in  United  States 
V.  Loughrey,  172  U.  S.  229,  43  L.  Ed.  428,  19  Sup.  Ct.  153,  collecting  in- 
stances where  a  subsequent  patent  has  been  held  to  relate  back  to  the  prior 
inchoate  right. 

Court  is  hound  to  presume  that  every  fact  necessary  to  warrant  certiilcate 
in  terms  of  it  was  proved  before  board  of  commissioners,  west  of  Pearl  Blver, 
organized  under  the  act  of  March  3,  1803.  • 

Cited  in  Lewis  v.  Lewis,  9  Mo.  190  (189),  43  Am.  Dec.  546,  holding  that 
a  register  and  receiver  are  special  judicial  officers  and  their  decisions  are 
final  upon  pre-emption  rights;  McGee  v.  Wright,  16  HI.  658,  holding  tbat 
the  right  of  pre-emption  which  has  been  adjudicated  by  the  proper  authori- 
ties will  not  be  inquired  into ;  dissenting  opinion  in  Stephenson  v.  Smith,  7 
Mo.  643,  holding  that  State  courts  have  jurisdiction  of  proceedings  to  com- 
pel one  taking  patent  in  his  own  name  to  convey  the  title  to  one  to  whom  it 
belongs ;  McGehee  v.  Mathis,  21  Ark.  66,  holding  that  a  board  of  levee  com- 
missioners in  adjusting  the  assessment  and  levy  tax  acted  as  ministerial  and 
not  as  judicial  officers. 

Miscellaneous.  Cited  in  Pollard  v.  Cocke,  19  Ala.  196,  not  in  point; 
Gates  y.  Parmly,  93  Wis.  313,  66  N.  W.  269,  on  question  of  effect  of  tax 
deed. 
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1  Pet  670-682,  7  I..  Ed.  309,  PRAT  v.  BELT. 

Claiuie  in  will  empowering  executors  to  decide  in  all  ctfee  of  liepnte  and 
making  their  decision  final  will  receive  such  judicial  construction  as  would  com- 
port with  the  reasonable  intention  of  the  testator. 

Approved  in  Greene  v.  Huntington,  73  Conn.  Ill,  46  Atl.  885,  holding 
where  executor  under  will  had  authority  to  construe  will,  construing  will 
to  mean  that  devise  to  testator's  wife  for  life,  remainder  to  J.  in  fee,  as 
vesting  beneficial  title  in  J.  at  testator's  death,  a  devise  to  J.'s  brother 
for  life,  remainder  to  J.  if  living,  would  receive  same  construction  and  vest 
beneficial  title  in  J.  at  brother's  death;  Ditton  v.  Hart,  175  Ind.  193,  93 
K^E.  966,  where  will  provided  that  fair  and  equitable  distribution  of  land 
by  devisees  with  executor  as  arbiter  should  be  conclusive  division,  unfair 
add  unjust  partition  by  collusion  should  be  set  aside;  Couts  v.  Holland, 
48  Tex.  Civ.  483, 107  S.  W.  916,  where  will  provides  that  doubtful  questions 
be  conclusively  determined  by  trustees,  court  refuses  to  disturb  disposi- 
tion of  whole  community  property  of  testator  and  wife  as  well  as  separate 
estate;  American  Board  of  Commissioners  of  Foreign  Missions  v.  Ferry, 
15  Fed.  700,  701,  construing  a  clause  designating  an  executor  as  umpire 
and  investing  him  with  power  to  construe  his  will  and  determine  doubtful 
questions.  * 

Effect  when  the  forfeiture  of  legacy  declared  to  be  penalty  of  not  conform- 
ing to  injunction  of  wilL 

Cited  in  Hunter's  Estate,  6  Pa.  St.  Ill,  where  the  court  said  provisions 
in  a  will  forfeiting  the  interest  of  anyone  who  should  contest  were  in  ter- 
rorem  and  the  power  of  courts  to  determine  rights  not  ousted. 

Denied  in  In  re  Hite's  Estate,  155  Cal.  445, 17  Ann.  Gas.  993,  21  L.  R.  A. 
(N,  S.)  953,  101  Pac.  447,  devisee  whose  legacy  was  reduced  by  codicil  by 
filing  opposition  to  probate  contests  will  and  forfeits  legacy,  though  there 
was  no  gift  over. 

Clause  in  wUl,  providing  that  executors  may  decide  in  all  cases  of  dis- 
pute, their  judgment  to  be  final,  does  not  include  power  of  altering  will. 

Cited  in  Bound  v.  South  Carolina  Ry.  Co.,  50  Fed.  854,  to  point  that,  how- 
ever large  the  discretion  of  trustees  may  be,  the  court  never  loses  its  power 
to  review  it;  Bogers  Appeal,  10  Pa.  St.  441,  where  an  appraisement  made 
by  persons  authorized  under  a  will  was  not  interfered  with  by  the  Orphans' 
Court 

1  Pet  683-685,  7  L.  Ed.  314,  ALEXANDEB  v.  BBOWN. 

Notice  given  to  sureties  on  execution  debtor's  forthcoming  bond,  upon 
debtor's /allure  to  surrender  up  property  levied  on,  is  sofllcient,  if  exgUcit 
enough  to  info^  them  of  fact  without  ponibillty  of  mistake. 

Cited  in  Burleson  v.  Henderson,  4  Tex.  52,  where  judgment  was  set 
aside  for  want  of  legal  notice;  Malendy  v.  Hungerford,  5  Ga.  546,  holding  |^ 
notice  of  an  application  for  the  benefit  of  the  ''honest  debtors  act,"  directed 
to  a  firm,  is  sufficient 


1  Pet.  686-6W  NOTES  ON  U.  S.  REPORTS.  660 

Distinguished  in  Schulenberg  v.  Bascom,  38  Mo.  192,  holding  the  notice 
required  under  the  mechanic's  lien  act  must  conform  to  the  requisites  of  the 

statute. 

1  Pet.  686-694,  7  L.  Ed.  315,  BIDDLE  T.  WILKINS. 

When  court  In  which  Judgment  is  rendered  has  not  Jurisdiction  over  snh- 
Ject  matter,  or  when  Judgment  is  absolutely  void,  this  may  be  pleaded  in  bar 
or  may,  In  some  cases,  be  glTen  in  evidence  under  general  issue. 

Cited  in  Hunt  v.  Mayfield,  2  Stew.  129,  holding  that  special  matters  of 
defense  for  want  of  jurisdiction  must  be  specially  pleaded;  Lynde  ▼. 
Columbus  etc.  Ry.  Co.,  57  Fed.  995,  to  point  that  if  a  judgment  pleaded  in 
bar  was  rendered  without  jurisdiction,  that  fact  should  be  set  up  by  replica- 
tion instead  of  setting  the  plea  down  for  argument;  Lucas  v.  Bank  of 
Darien,  2  Stew.  310,  holding  judgment  of  another  State,  without  jurisdic- 
tion, is  not  binding,  and  want  of  jurisdiction  is  a  good  plea  at  law  and, 
therefore,  equity  will  not  relieve. 

There  can  be  no  averment  in  pleading  against  the  validity  oi^  a  record^ 
though  there  may  be  against  Its  operation;  no  matter  of  defense  can  be 
.pleaded  In  such  case  which  existed  anterior  to  Judgment. 

Approved  in  Tucker  v.  Carr,  20  R.  I.  479,  78  Am.  St.  Rep.  894,  40  Atl. 
2,  holding  when  judgment  has  been  recovered  in  action  for  rent  and  judg- 
ment recovered  on  attachment  bond  given  in  original  suit,  a  stay  of  execu- 
tion and  new  trial  will  not  be  granted  when  general  release  was  given 
defendant  between  writ  .and  return  in  first  case;  Whitaker  v.  Branuson, 

2  Paine,  223,  Fed.  Cas.  17,526,  holding  it  is  presumed  that  a  record  of  a 
judgment  conforms  to  the  law  and  usage  of  the  State;  Hay  v.  Alexandria 
etc.  R.  R.  Co.,  1  Hughes,  170,  Fed.  Cas.  6254,  holding  that  a  record  of  satis- 
faction of  a  judgment  could  not  be  contradicted  by  parol ;  Lucas  v.  Cope- 
land,  2  Stew.  153,  holding  in  debt  on  a  foreign  judgment  a  plea  alleg^n^ 
its  entry  by  fraud  of  a  clerk  was  bad  in  demun*er. 

In  declaring  upon  Judgment,  rule  Is  not  to  plead  whole  of  proceedlngB  In 
former  suit,  but  only  to  allege  generally  that  plaintiff,  by  consideration  and 
Judgment  of  that  court,  recovered  sum  mentioned  therein. 

Cited  in  Bums  v.  Simpson,  9  Kan.  663,  to  point  that  in  pleading  the  judg- 
ment it  is  not  necessary  to  show  the  facts  by  which  the  court  obtained 
judisdiction ;  Tenney  v.  Townsend,  9  Blatchf .  277,  Fed.  Cas.  13,832,  holding, 
in  debt  on  a  judgment,  a  declaration  not  averring  the  court  had  jurisdiction 
of  the  defendant  is  not  demurrable;  Davis  v.  Davis,  65  Fed.  383,  holdings  a 
petition  stating  a  decree  entered  in  a  former  proceeding  need  not  set  out 
the  petition  on  which  such  decree  was  rendered. 

In  debt  on  Judgment  by  administrator.  It  is  no  defense  that  defendant  had 
btmself  taken  out  letters  of  administration  in  another  State. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  363,  53  L.  Ed.  227,  29  Sup.  Ct. 
02|  ancillary  administrator  in  one  jurisdiction  is  not  in  privity. with  aadl* 
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lary  administrator  in  another  jnrisdietion,  and  judgvient  against  one  is 
not  res  judicata  and  bar  to  suit  by  other;  Brown  v.  Equitable  Life  Assur. 
SoCy  112  Fed.  846,  holding  in  action  by  administrator  in  New  York' of  one 
who  died  in  Hawaiian  Islands  to  recoyer  on  life  insurance  policy,  plea  that 
an  administrator  in  Hawaii  had  recovered  judgment  on  policy  was  a  bar; 
Weeks  v.  Pearson,  5  N.  H.  326,  to  point  that  a  judgment  in  an  action  for 
the  same  cause  in  another  State  is  in  general  a  bar;  First  National  Bank 
V.  Wallis,  69  liT.  J.  L.  48,  34  Atl.  984,  holding  no  defense  can  be  interposed 
in  an  action  on  a  judgment  of  a  sister  State  upon  matters  existing  before 
its  recovery;  Hazard  v.  Griswold,  21  Fed.  182,  to  point  that  a  release  must 
be  pleaded  before  a  decree;  Board  of  Commrs.  v.  Piatt,  79  Fed.  672,  49 
tJ.  S.  App.  224,  holding  a  judgment  against  a  city  by  default  on  bonds 
estops  the  city  to  claim  the  indebtedness  was  in  excess  of  the  city's  power; 
Lawrence  v.  Nelson,  143  U.  S.  223,  86  L.  Ed.  134,  12  Sup.  Ct.  443,  hold- 
ing an  administrator  appearing  and  having  judgment  rendered  against  him 
in  another  State  cannot  file  a  bill  of  review  in  the  same  court  because 
not  being  apx)ointed  there  he  could  not  sue  there. 

An  administrator  suing  In  debt  on  a  Judgment  is  not  bound  to  make  prof- 
«rt  of  the  letters  of  administration. 

Approved  in  Moore  v.  Petty,  136  Fed.  673,  68  C.  C.  A.  306,  executor 
may  sue  in  another  State  to  recover  of  his  agent  proceeds  of  sale  of  realty 
belonging  to  decedent's  estate;  Riddle  v.  Hill,  61  Ala.  288,  holding  profert 
is  never  necessary  except  where  the  cause  of  action  accrued  to  the  in^ 
testate;  Anderson  v.  Wilson,  13  Ark.  413,  holding  that  where  the  cause 
of  action  accrues  after  the  death  profert  is  not  necessary;  Savage  v. 
Merriam,  1  Blackf .  176,  holding  that  if  plaintiff  sue  as  administrator  when 
he  might  have  sued  in  his  own  name,  he  need  not  make  profert  of  the 
letters. 

•  In  action  by  administrator  on  Judgment,  it  is  not  necessary  for  him  to  name 
himself  as  administrator,  and  if  he  does  so  name  himself  it  may  be  rejected  as 
surplusage. 

Approved  in  Moore  v.  Kraft,  179  Fed.  686,  103  C.  C.  A.  231,  adminis- 
trator recovering  judgment  f($r  debt  in  right  of  his  intestate  may,  in  his 
own  right,  sue  upon  new  debt  wlierever  he  finds  debtor,  and  addition  of 
title,  administrator,  may  be  rejected  as  mere  surplusage;  Innerarity  v. 
Kennedy,  2  Stew.  169,  holding  that  describl»j^,  the  plaintiff  as.  administra- 
tor is  merely  descriptio  personae;  Lewis  v.  Adams,  70  Cal  409,  412,  59 
Am.  Rep.  425,  427,  11  Pac.  836,  837,  and  Newberry  v.  Robinson,  36 
Fed.  842,  both  holding  an  administrator  may  sue  in  another  State  on  a 
judgment,  and  allegations  of  representative  capacity  are  mere  surplusage; 
Barnes  v.  Modisett,  3  Blackf.  254,  holding  a  note  due  A,  administrator  of 
B,  is  due  to  A  in  his  own  right,  and  if  he  sue  on  it  as  ''administrator 
of  B,"  these  words  may  be  rejected  as  surplusage;  Higgins  v.  Halligian, 
46  111.  176,  holding  that  where  a  count  described  the  plaintiff  as  executrix, 
but  was  not  on  a  liability  as  such,  such  words  may  be  regarded  as  sur- 
plusage; Gibson  v.  Land,  27  Ala.  126,  where  the  words  "as  trustee  for 
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his  wife''  in  declaration  in  detinue  were  held  surplusage;  Casto  y.  Evinger, 
17  Ind.  App.  302,  46  N.  E.  649,  where  the  words  "guardian  of  P.  M.," 
following  the  name  of  a  payee,  were  said  to  be  merely  descriptio  personae. 

In  action  of  debt,  bj  an  administrator  on  judgment  recovered  bj  him,  debt 
sued  for  is  due  to  plaintiff  in  bis  personal  capacity,  and  he  maj  declare  that 
debt  is  due  to  himself. 

Approved  in  Coram  v.  IngersoU,  148  Fed.  176,  judgment  against  ancillary 
administrator,  in  action  on  chose  in  action,  deemed  assets  of  estate  in  his 
jurisdiction,  bars  ancillary  administrator  in  another  jurisdiction  from  suing 
on  same  cause  of  action;  Lawrence  v.  Vilas,  20  Wis.  386,  holding  that  on 
a  cause  of  action  accruing  after  the  testator's  death,  an  executor  may  sue 

%  either  in  his  own  name  or  representative  capacity;  Newhall  v.  Tumey, 
14  111.  339,  and  Rucks  v.  Taylor,  49  Miss.  560,  holding  an  executor  can 
sue  in  his  personal  right  on  a  note  payable  to  himself  as  administrator 
and  in  which  he  has  no  personal  interest;  Oglesby  v.  Gilmore,  5  6a.  62, 
holding  a  judgment  recoverable  by  an  administrator  is  a  debt  due  to  him 
in  his  personal  character  upon  which  he  may  sue  in  his  own  name;  Green 
V.  Foley,  2  Stew.  &  P.  449,  where  an  action  on  a  decree  in  favor  of  three 
administrators  was  brought  in  the  name  of  one,  declaration  averring 
removal  of  others;  McCully  v.  Cooper,  114  Cal.  261,  55  Am.  St.  Rep.  69, 
35  L.  R.  A.  494,  46  Pac.  83,  Hall  v.  Harrison,  21  Mo.  230,  64  Am.  Dec 
226,  Barton  v.  Higgins,  41  Md.  547,  Page  v.  Cravens,  3  Head,  383,  and 
Wilkins  v.  Eilett,  108  U.  S.  269,  27  L.  Ed.  719,  2  Sup  Ct.  643,  all  holding 
that  a  foreign  administrator  may  bring  suit  in  his  own  name  on  the 
judgment  recovered  in  another  State;  State  v.  Kaime,  4  Mo.  App.  481, 
holding  foreign  administrator  may  sue  in  his  own  name,  the  suit  being 
founded  on  an  order  of  the  probate  court  to  pay  over  money;  Merritt  ▼. 
Seaman,  6  N.  T.  173,  and  Mercein  v.  Smith,  2  Hill,  214,  holding  in  a  suit 

-^by  an  administrator  upon  a  cause  of  action  accruing  after  the  death,  a 
defendant  cannot  set  off  a  demand  against  the  intestate ;  dissenting  opinion 
in  Humphreys  v.  Hopkins,  81  Cal.  560,  563,  15  Am.  St.  Rep.  79,  80,  6 
L.  R.  A.  797,  798,  22  Pac.  895,  896,  foreign*  receiver  can  only  sue  on  the 
ground  of  comity;  Wilkinson  v.  Culver,  23  Blatchf.  418,  25  Fed.  640, 
holding  that  when  a  receiver  sues  in  New  York  on  a  judgment  recovered 
in  New  Jersey,  he  sues  on  it  as  an  individual  and  not  as  a  receiver,  though 
he  calls  himself  receiver. 

Necessity  that  executor  or  administrator  in  action  brought  by  him 

allege  that    suit    is    brought    in    representative    capacity.    Note, 

Ann.  Cas.  1916E,  133. 
Right  of  domiciliary  administrator  to  sue  in  another  jurisdiction  ou 

judgment    recovered    by    him    in    representative    capacity.    Note 

Ann.  Cas.  1913B,  628. 
Right  of  domiciliary  administrator  to  sue  on  judgment  in  another 

State.    Note,  39  L.  R.  A.  (N.  S.)  431. 

Miscellaneous.    Miscited  in  Powell  v.  Spaulding,  3  G.  Greene,  466. 
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8  P«t.  1-24,  7  Ii.  Ed.  327,  PENNOOK  ▼.  DIALOOXTE. 

■^     Where  no  exception  is  taken  to  competency  or  suffldenoy  of  evidence,  it 
should  not  be  included  in  bill  of  exceptions. 

Approved  in  Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180,  holding  if 
instructions  given  are  sufficient  not  error  to  refuse  others;  Johnston  v. 
Jones,  1  Black,  219,  17  L.  Ed.  120,  holding  bill  of  exceptions  should  con- 
tain only  so  much  of  the  evidence  as  is  necessary  to  present  the  legal  ques- 
tions raised;  Generes  v.  Campbell,  11  Wall.  199,  20  L.  Ed.  112,  evidence 
will  not  he  considered  on  writ  of  error,  where  no  motion  for  new  trial  is 
made ;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  414,  36  L.  Ed.  488,  12  Sup. 
Ct.  682,  bill  of  exceptions  should  not  contain  evidence  upon  matters  ahout 
which  there  is  no  controversy;  Prichard  v.  Budd,  76  Fed.  716,  42  U.  S. 
App.  182,  Locke  v.  United  States,  2  Cliff.  677,  Fed.  Cas.  8442,  only  so 
much  of  evidence  as  is  necessary  to  present  questions  raised  and  noted 
should  be  embodied  in  bill  of  exceptions;  Duggins  v.  Watson,  15  Ark.  121, 
60  Am.  Dec  662,  Powers  v.  Bridges,  1  G.  Greene,  246,  and  Peden  v.  Moore, 
1  Stew.  &  P.  81,  21  Am.  Dec  656,  where  exception  is  to  instruction  given, 
no  evidence  need  be  given  in  bill,  but  when  exception  is  to  instruction  re- 
fused, evidence  must  be  set  out;  Eaton  v.  Railway  Co.,  22  Or.  500,  30  Pac. 
312,  only  so  much  evidence  should  be  in  bill  as  is  necessary  to  explain  ex- 
ceptions, reviewing  authorities;  Comstock  v.  Smith,  26  Mich.  324,  Oliver  v. 
Phelps,  20  N.  J.  L.  185,  condemning  practice  of  spreading  whole  charge  of 
court  on  the  record ;  Sloan  v.  Territory,  6  N.  M.  85,  27  Pac.  418,  presumed 
that  omitted  evidence  sustains  the  judgment. 

Distinguished  in  M'Cutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  holding 
exception  to  whole  charge  canno^  be  reviewed. 

Ootirt  need  not  give  directiona  to  the  Jnry  upon  any  points  of  law  not  re- 
VMBted  at  the  tiiaL 

Approved  in  Humes  v.  United  States,  170  U.  S.  212,  42  L.  Ed.  1012,  18 
Snp.  Ct.  603,  Chicago  Livestock  Com.^Co.  v.  Fix,  15  Okl.  42,  78  Pac.  317, 
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both  following  rule;  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  582,  58  L.  Ed. 
381,  34  Snp.  Ct.  179^  defendant  complaining  of  conrt's  instructions  as  to 
deceased's  habits  should  have  requested  thai  court  to  specify  particular 
habits ;  Isaacs  v.  United  States,  159  U.  S.  491,  40  L.  Ed.  230,  16  Sup.  Ct. 
53,  not  error  to  charge  that  corpus  delicti  can  be  established  by  circum- 
stantial evidence,  without  adding  that  such  evidence  must  be  such  as  creates 
cogent,  irresistible  grounds  of  presumption,  in  absence  of  request  to  add 
such  qualification;  Stephenson  v.  Atlantic  Terra  Cotta''  Co.,  230  Fed.  22, 
defendant  governed  by  stand  he  took  at  trial  where  he  did  not  request 
particular  instructions;  Steel  Rail  Sup.  Co.  v.  Baltimore  etc.  R^Co.,  130 
Fed.  435,  64  C.  C.  A.  635,  exception  to  so  much  of  charge  as  states  that, 
only  question  is  (stated  question),  does  not  support  assignment  of  error 
based  on  failure  to  submit  another  question  on  which  no  instruction  asked; 
Gooding  v.  Watkins,  5  Ind.  Ter.  588,  82  S.  W.  9lfe,  holding  where  defend- 
ant at  trial  failed  to  request  particular  instructions,  it  cannot  complain, 
on  appeal;  Texas  &  Pac.  Ry.  Co.  v.  Volk,  151  U.  S.  78,  88  L.  Ed,  80,  14 
Sup.  Ct.  240,  holding  that  omission  to  give  instruction  not  requested  cannot 
be  the  subject  of  a  bill  of  exceptions;  Williams  v.  Simons,  70  Fed.  43,  36 
U.  S.  App.  16,  no  error  for  court  to  omit  to  instruct  upon  a  particular 
point  in  absence  of  particular  request;  so  held  also  in  Hunt  v.  Toulmin,  1 
Stew.  &  P.  182,  185,  Alsop  v.  Swathel,  7  Conn.  504,  Torry  v.  Holmes,  10 
Conn.  512,  Ogle  v.  Railroad  Co.,  3  Houst.  324,  Carter  v.  Bennett,  4  Fla. 
341,  Haber  v.  Nassitts,  12  Fla.  618,  Chamberlain  v.  Porter,  9  Minn.  266, 
Merrill  v.  St.  Louis,  12  Mo.  App.  479,  Cole  v.  Taylor,  22  N.  J.  L.  61,  Het- 
field  v.  Dow,  27  N.  J.  L.  448,  Law  v.  Merrills,  6  Wend.  274,  275,  and  Fris- 
bie  V.  McCarty,  1  Stew.  &  P.  60 ;  Western  Union  Tel.  Co.  v.  Eyser,  2  Colo. 
168,  Armour  v.  Pecker,  123  Mass.  147,  arguendo;  Emerson  v.  Hogg,  2 
Blatchf .  7,  Fed.  Cas.  4440,  exception  allowed  for  instruction  requested  and 
refused ;  Allen  v.  Blunt,  2  Wood.  &  M.  148,  Fed.  Cas.  217,  new  trial  will 
not  be  granted  for  cause  existing  but  not  excepted  to;  Chapman  v.  McCor- 
mick,  86  N.  Y.  482,  holding  refusal  to  instruct  when  requested  is  error; 
Territory  v.  Padilla,  8  N.  M.  519,  46  Pac.  348,  to  point  that  court  should 
have  given  an  instruction  specially  requested. 

Phrase  ''not  known  or  used  before  the  application  for  %  patent,*'  meanB 
not  known  to  or  used  by  public  with  knowledge  of  inventor. 

Cited  in  Kendall  v.  Winsor,  21  How.  329,  330,  331,  16  L.  Ed.  168,  169, 
holding  surreptitious  use  of  invention  does  not  affect  rights  of  inventor; 
McCay  v.  Burr,  6  Pa.  St.  153,  47  Am.  Dec.  442,  use  by  special  permission 
of  patentee  held  not  use  by  the  public. 

Disapproved  in  In  re  Appeal  of  Drawbaugh,  3  App.  D.  C.  239,  holding 
statute  runs  against  applicant  even  if  he  did  not  know  of  its  public  use. 

When  "RTigHMh  Btatntes  have  been  adopted  into  our  own  legislation,  known 
and  settled  construction  of  those  statutes  by  courts  of  law  has  been  consid- 
ered as  silently  incorporated  into  the  acts. 
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Approyed  in  Adkins  v.  Arnold,  235  U.  S.  421,  59  L.  Ed.  295,  35  Sap.  Ct. 
118,  holding  where  Congress  adopts  certain  acts  of  Arkansas  and  extends 
them  oyer  Indian  Territory,  it  adopts  construction  made  by  the  courts  of 
Arkansas;  Robinson  etc.  Co.  v.  Belt,  187  U.  S.  47,  47  L.  Ed.  68,  23  Sup. 
Ci  18,  holding  Arkansas  interpretation  must  be  followed  on  adoption  of 
Arkans^  laws,  respecting  assignment  for  benefit  of  creditor,  by  Indian 
Territory;  Jennings  y.  Alaska  Tread  well  Gold  Min.  Co.,  170  Fed.  149,  95 
C.  G.  A.  388,  statute  of  Alaska  adopted  from  Oregon  statute  must  be  con- 
strued as  Oregon  courts  haye  construed  it;  Peterman  y.  Northern  Pac.  Ry. 
Co.,  105  Fed.  336,  adoption  of  statutes  of  other  States  carries  construction ; 
Jamieson  y.  Potts,  55  Or.  299,  25  L.  R.  A.  (N.  S.)  24,  105  Pac.  95,  statute 
of  limitations  does  not  commence  to  run  against  note  given  by  nonresident 
mitil  he  returns  to  State  where  note  giyen;  Warner  y.  Railway  Co.,  164 
U.  S.  423,  41  L.  Ed.  500,  17  Sup.  Ct.  149,  applying  rule  to  statute  oiS 
frauds;  Willis  v.  Trust  Co.,  169  U.  g.  307,  42  L.  Ed.  758,  18  Sup.  Ct.' 
352,  to  State  statute  re-enacted  by  Congress;  also  Goodall  v.  Tnttle,  3 
Biss.  233,  Fed.  Cas.  5533;  Case  of  the  Sewing  Machine  Cos.,  18  Wall.  584, 
21  L.  Ed.  922,  same  rule  applies  to  re-enacted  statute ;  so  held  also  in  The 
Devonshire,  8  Sawy.  213,  13  Fed.  42;  Globe  Ins.  Co.  y.  Cleveland  Ins.  Co., 
10  Fed.  Cas.  493,  applying  rule  to  statute  concerning  fraudulent  convey- 
ances; Talcott  y.  Township  of  Pine  Grove,  1  Flipp.  158,  Fed.  Cas.  13,735,. 
applying  rule  to  constitutional  provisions  respecting  municipal  aid  to 
railroads  in  sister  States;  Ullman  v.  Meyer,  10  Fed.  24^,  to  statute  of 
frauds;  Chicago  etc.  Ry.  Co.  y.  Stahley,  62  Fed.  364,  27  U.  S.  App.  157,  to 
State  statute  re-enacted  by  another  State;  Commonwealth  v.  Hartnett,  3 
Gray,  451,  to  English  statute  against  larceny;  Ingraham  v.  Regan,  23  Miss. 
226,  to  English  statute  of  limitations ;  McDonald  v.  Hovey,  110  U.  S.  628, 
28  L.  Ed.  272,  4  Sup.  Ct.  146,  to  statute  of  limitations ;  dissenting  opinion 
in  Bowers  y.  Smith,  111  Mo.  79,  20  S.  W.  Ill,  rule  shoiild  apply  to  election 
law  borrowed  from  Australia;  Price  v.  Lush,  10  Mont.  68,  9  L.  B.  A.  469, 
24  Pac.  750,  applying  rule  to  english  election  law  re-enacted  by  State ;  Hunter 
V.  Truckee  Lo^e,  14  Nev.  38,  to  State  lien  law  re-enacted  in  another  State ; 
Perea  v.  Bank,  6  N.  M.  4,  27  Pac.  323,  to  State  law  on  execution,  re-enac{ed 
by  another  State ;  Cortesy  v.  Territory,  7  N.  M.  96,  32  Pac.  607,  holding 
same  construction  follows  after  revision  as  before,  where  change  of 
phraseology  is  merely  for  the  sake  of  abbreviation;  dissenting  opinion  in 
Snoddy  y.  Cage,  5  Tex.  118,  contending  for  the  rule  against  contrary 
opinion  O^the  court. 

Distinguished  in  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  519,  132 
S.  W.  1082,  holdiqg  statutes  must  have  been  similar  to  warrant  adoption 
of  sister  State's  construction;  Morgan  v.  Davenport,  60  Tex.  234,  holding 
where  statute  contains  modification  showing  legislature  did  not  intend  to 
adopt  original  construction,  rule  does  not  apply. 

Under  oui  statute,  tin  invention  must  not  liave  been  known  or  used  before 
tbe  time  of  "tbe  aFPUcation." 


./ 


\ 
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Cited  in  Bate  R,  R.  Co.  v.  Sulzberger,  157  U.  S.  20,  «9  L.  Ed.  605,  15 
Sup.  Ct.  510,  discussing  history  of  patent  legislation;  Whitney  v.  £mmett| 
Bald.  309,  Fed.  Cas.  17,585,  applying  rule. 

To  entitle  Inventor  to  patent,  it  must  be  new  to  the  world. 
Cited  generally  in  Whitney  v.  Emmett,  1  Bald.  311,  Fed.  Cas.  17,585. 

EngUsb  statute  of  monopolies,  tboagh  not  identical  in  language  witb  ours, 
and  while  its  construction  is  ^ot  to  be  considered  incorporated  into  our  law, 
affords  materials  to  illustrate  our  law. 

.    Cited  in  Hogg  v.  Emerson,  6  How.  483,  12  L.  Ed.  524,  commenting  on 
difference  betiEeen  English  and  American  patent  laws. 

The  first  inventor  cannot  acquire  a  good  title  to  a  patent  if  he  suffers  the 
thing  invented  to  go  into  public  use  or  to  be  publldj  sold  for  use  before  he: 
makes  application  for  a  patent. 

Approved  in  Andrews  vt  Hovey,  124  U.  S.  707,  81  L.  Ed.  560,  8  Sup.  Ct. 
680,  where  invention  for  driven  well  was  used  by  public  two  years  before 
application  for  patent,  reissued  patent  was  invalid;  McClurg  v.  Kingsland, 
1  How.  206,  207,  209,  11  L.  Ed.  104,  105,  where  employee  licences  employer 
to  use  invention  for  casting  iron  rollers  before  application  for  patent,  use 
of  invention  after  patent  is  issued  is  not  infringement;  Macbeth  Evans 
Glass  Co.  V.  General  Electric  Co.,  231  Fed.  185,  where  inventor  manu- 
factures article  by  secret  process,  but  without  patent,  suit  will  not  lie 
against  one  discovering  secret;  Hentschel  v.  Carthage  Sulphite  Pulp  Co., 
169  Fed.  124,  where  invention  was  used  publicly  for  two  years  prior  to  in- 
vention, suit  will  not  lie  for  infringement;  Comptograph  Co.  v.  Adder 
Machine  Co.,  41  App.  D.  C.  435,  abandonment  for  eight  years  by  first  in- 
ventor is  good  defense  in  suit  by  him  for  infringement;  Thomson  v.  Wes- 
ton, 19  App.  D.  C.  379,  and  Mason  v.  Hepburn,  13  App.  D.  C.  91,  but  hold- 
ing knowledge  of  fellow-employees  of  inventor  not  knowledge  of  public ; 
In  re  Appeals  of  Drawbaugh,  9  App.  D.  C.  259,  where  court  held  continued 
use  by  outside  parties  bar  to  inventor's  patent;  Shaw  v.  Cooper,  7* Pet. 
318,  322,  8  L.  Ed.  698,  700,  holding  intention  of  inventor  immaterial  if  he 
suffers  invention  to  go  into  public  use;  Grant  v.  Raymond,  6  Pet.  248, 
12  L.  Ed.  887,  holding  by  analogy  that  inventor  cannot  acquire  valid  patent 
where  specifications  are  defective ;  Gill  v.  United  States,  160  U.  S.  430,  40 
L.  Ed.  482,  16  Sup.  Ct.  324,  holding  by  analogy  employee  estopped  from 
recovering  from  his  employer,  royalty  for  invention  which  he  hfl^  devised, 
through  using  the  property  or  labor  of  his  employer,  and  to  whose  use  of 
the  invention  he  has  assented;  EUithorp  v.  Robertson,  8  Fed.  Cas.   563, 
public  use  includes  use  by  public  under  patent  to  another  patentee;  Hunt 
V.  Howe,  12  Fed.  Cas.  922,  evidence  of  sale  and  public  exhibition  of  inven- 
tion held  conclusive  proof  of  abandonment;  Lovering  v.  Dutcher,  15  Fed. 
Cas.  1001,  holding  mere  delay  evidence  of  abandonment ;  Manning  v.  Isin* 
glass  Co.,  16  Fed.  Cas.  644,  whether  use  is  public  depends  upon  its  nature, 
not  intention  of  inventor;  Marcy  v.  Trotter,  16  Fed.  Cas.  706,  holding  delay 
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of  eight  years  after  second  inventor's  patent  a  bar  to  application  for 
patent;  Savary  v.  Lauth,  21  Fed.  Cas.  563,  delay  of  four  years,  during 
which  second  inventor  secures  patent,  held  a  bar;  Spear  v.  Belson,  22  Fed. 
Cas.  903,  similar  delay  for  five  years  held  bar;  Earl  v.  Page,  6  N.  H.  479, 
26  Am.  Dec.  712,  following  rule;  Whitney  v.  Emmett,  1  Bald.  310,  Fed. 
Cas.  17,585,  arguendo;  Cooper  v.  Mattheys,  6  Fed.  Cas.  486,  injunction 
will  not  issue  where  invention  has  long  been  used  adversely  until  right  of 
patent  is  established  at  law;  Judson  v.  Bradford,  14  Fed.  Cas.  9,  Ryan  v. 
Goodwin,  3  Sumn.  578,  Fed.  Cas.  12,186,  affirming  rule  in  instructions  to 
jury.  H 

Distinguished  in  Eastman  v.  Mayor  etc.  of  New  York,  134  Fed.  853,  69 
€.  C.  A.  628,  where  inventor  of  fire-engine  pump  put  device  on  engine  of 
which  he  was  engineer,  where  it  was  used  for  years,  and  shown  to  manu- 
facturers, their  placing  it  on  other  engines  is  not  fraudulent;  Kelleher  v. 
Darling,  4  Cliff.  441,  Fed.  Cas.  7653,  Henry  v.  Tool  Co.,  11  Fed.  Cas.  1188, 
Noe  V.  Prentice,  18  Fed.  Cas.  284,  Bates  v.  Coe,  9?  U.  S.  46,  25  L.  Ed.  73, 
rule  has  been  modified  by  statute;  Agawam  Co.  v.  Jordan,  7  Wall.  608, 

16  L.  Ed.  183,  mere  forbearance  to  apply  for  a  patent  during  progress  of 
experiments  and  testing  of  its  value  by  actual  practice  affords  no  presump- 
tion of  abandonment ;  Pierson  v.  Screw  Co.,  3  Story,  408,  Fed.  Cas.  ll,156i^ 
nor  sale  made  wrongfully  and  fraudulently  and  without  knowledge  or  con- 
sent of  inventor;  Allen  v.  Blunt,  2  Wood.  &  M.  142,  Fed.  Cas.  217,  public 
Tise  must  be  with  knowledge  of  inventor ;  Adams  v.  Jones,  1  Fed.  Cas.  127, 
application  filed  in  patent  office  is  conclusive  evidence  that  inventor  does 
not  intend  to  abandon  to  the  public ;  Heath  v.  Hildreth,  11  Fed.  Cas.  .1007, 
mere  delay  in  applying  for  patent  without  intermediate  use  does  not 
amount  to  abandonment;  Campbell  v.  Mayor,  47  Fed.  520,  521,  nor  wrong- 
M  manufacture  and  sale  without  knowledge  of  inventor  during  period  of 
perfection  of  invention. 

Abandonment  of  invention^  to  public.    Note,  47  Am.  Dec.  443,  445, 

446,  449. 
Abandonment  of  right  to  patent.    Note,  40  Am.  Dec.  468. 
Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Bep. 

550. 

Miscellaneous.     Cited  generally  in  Burr  v.  Des  Moines  Co.,  1  Wall.  103, 

17  L.  Ed.  563 ;  Parton  v.  Prang,^  3  Cliff.  550,  Fed.  Cas.  10,784,  discussing 
effect  of  sale  of  manuscript;  Whitney  v.  Emmett,  1  Bald.  313,  317,  Fed. 
Cas.  17,585,  State  v.  Lord,  5  N.  H.  336,  manner  of  settlement  of  exceptions. 

2  Pet  25-57,  7  L.  Ed.  336,  COLUMBIAN  INS.  CO.  v.  LAWKBNOE. 

QaesUons  of  admissibility  of  evidence  and  of  its  legal  effect  and  sofB.- 
dency  arise  at  different  stages  of  trial  and  cannot  wltli  propriety  be  pro- 
poimded  at  same  time. 

Cited  in  McKown  v.  Powers,  86  Me.  295,  29  Atl.  1080,  discussing  gen- 
erally proposition  that  exceptions  to  rulings  of  court  below  must  be  ex- 
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pressly  stated  at  the  time;  Butler  v.  Stocking,  8  N.  Y.  412;  dissenting 
opinion  in  Valentine  v.  Conner,  40  N.  Y.  259,  both  arguendo. 

Where  an  injitructlon  reanested  is  correct  in  part  and  incorrect  in  part, 
the  judge  may  refuse  it  altogether. 

Approved  in  Moffatt  v.  United  States,  232  Fed.  534,  holding  instruction 
in  regard  to  weight  of  evidence  cannot  be  embodied  in  objection  to  its 
admission;  Pelzer  Mfg.  Co.  v.  Insurance  Co.,  36  S.  C.  271,  15  S.  E.  583, 
Martin  v.  Suber,  39  S.  C.  535,  18  S.  E.  130,  First  Nat.  Exch.  Bank  v.  Sher- 
man, 9  S.  D.  494,  70  N.  W.  648,  holding  by  analogy  that  same  rule  applies 
to  request  for  ruling  as  to  admission  of  evidence. 

An  equitable  interest  in  property,  socli  as  an  interest  under  an  executory 
contract  of  sale,  may  be  insured. 

Approved  in  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  590,  77  Am.  St. 
Rep.  139,  56  S.  W.  46,  if  insured  is  not  absolute  owner  policy^is  void;  Fonts 
v.  Foudray,  31  Okl.  226,  AmL  Cas.  1913E,  301,  38  L.  R.  A.  (N.  S.)  251,J 
120  Pac.  962,  vendee  under  executory  contract  bears  loss  in  case  of  fire, 
and  is  entitled  to  insurance;  Insurance  Co.  v.  Stinson,  103  U.  S.  29,  26 
L.  Ed.  477,  holding  mechanic's  lien  gives  insurable  interest;  Hancox  v. 
Fishing  Co.,  3  Sumn.  140,  Fed.  Cas.  6013,  interest  in  nature  of  a  lien  is 
insurable;  Dupuy  v.  Insurance  Co.,  63  Fed.  687,  vendee's  interest  under 
contract  of  sale  is  insurable;  Commercial  Fire  Ins.  Co.  v.  Insurance  Co., 
81  Ala.  323,  60  Am.  Rep.  164,  8  South.  223,  builder's  interest  under  build- 
ing contract  is  insurable;  Ayres  v.  Insurance  Co.,  17  Iowa,  181,  85  Am. 
Dec.  554,  possession  under  executory  contract  g^ves  insurable  interest; 
Franklin  Ins.  Co.  v.  Drake,  2  B.  Mon.  50,  husband  entitled  to  estate  by 
curtesy  has  insurable  interest;  Cumberland  Bone  Co.  v.  Insurance . Co.,  64 
Me.  470,  bargainee  of  goods  who  has  advanced  money  upon  them  may  in- 
sure his  interest,  even  before  the  goods  are  separated  from  those  of  the 
bargainor ;  Oilman  v.  Insurance  Co.,  81  Me.  492,  493,  494,  17  Atl.  644,  545, 
equitable  interest  under  executory  contract  is  insurable;  Strong  v.  Insur- 
ance Co.,  10  Pick.  43,  20  Am.  Dec.  609,  right  to  redeem  an  equity  of  redemp- 
tion is  an  insurable  interest;  Allyn  v.  Allyn,  154  Mass.  573,  28  N.  E.  779, 
an  agreement  of  sale  gives  an  insurable  interest  in  vendee;  French  v. 
Rogei-s,  16  N.  H.  183,  mortgagor  has  insurable  interest;  Burbank  v.  Insur- 
ance Co.,  24  N.  H.  561,  57  Am.  Dec.  304,  holder  of  bond  on  property  has 
insurable  interest;  Tuckerman  v.  Insurance  Co.,  9  R.  I.  417,  Franklin  Fire 
Ins.  Co.  V.  Martin,  40  N.  J.  L.  571,  573,  29  Am.  Rep.  273,  274,  so  has  one 
in  possession  under  contract  for  conveyance;  Goodall  v.  Insurance  Co.,  25 
N.  H.  186,  arguendo. 

Undivided  interest  of  insured  as  complete  or  full  ownership.    Note, 

18  L.  R.  A.  481. 
Insurable  interest  in  property.    Note,  13  E.  R.  0.  214. 
Necessity  of  specifying  in  policy  the  interest  of  the  assured.    Note, 

13  £.  R.  0.  382,  334. 
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IbunmaceB  agaisit  Are  are  made  In  tlie  confidence  that  the  amired  will 
we  all  the  precantioni  to  avoid  the  calamity  inrared  against  which  would  be 
•oggested  1>y  his  Interest. 

Approved  in  Goorberg  v.  Western  Assnr.  Co.,  150  Cal.  516,  119  Am.  8t. 
Bep.  246,  11  Ann.  Oas.  801,  10  L.  B.  A.  (N.  8.)  1876,  69  Pac.  132,  contract 
of  insurance  on  house  and  contents  not  severable,  and  insurance  company 
may  repudiate  contract  when  misrepresentations  as  to  title  made  by  in- 
sured; Schultz  V.  Insurance  Co.,  14  Fla.  117,  holding  rule  of  marine  insur- 
ance to  be  thai  failure  on  part  of  assured  to  exercise  ordinary  prudence 
in  management  of  vessel  will  defeat  recovery  for  loss;  Manchester  Fire 
Assnr.  Co.  v.  Ahrams,  89  Fed.  940,  where  assured  only  owned  part  though 
representing  he  i^wned  all. 

Distinguished  in  Rochester  German  Ins.  Co.  v.  Schmidt,  151  Fed.  683, 
policy  issued  to  cotenant,  who  had  improved  land,  will  not  be  avoided  be- 
cause epecifie  interest  not  set  out;  dissenting  opinion  in  Olens  Falls  Ins. 
Co.  V.  Michael,  167  Ind.  684,  8  L«  B.  A.  (N.  8.)  708,  74  N.  E.  971,  majority 
holding  that  where  no  written  application  is  made  for  insurance  and  no 
oral  inquiries  made,  knowledge  of  state  of  facts  imputed  to  company. 

It  is  not  necessary  to  constitnte  an  insurable  interest  that  insured  have 
absolute.  nnquallfleSl  property  in  effects  insured. 

Approved  in  Nelson  v.  Continental  Ins.  Co.,  182  Fed.  786,  81  L.  B.  A. 
(N.  8.)  598,  105  C.  C.  A.  215,  holding  where  adjoining  property  owners 
<erect  party-wall  between  lands,  each  to  own  six  inches,  both  have  insurable 
interest  in  each  other's  half;  Scott  v.  Dixie  Fire  Ins.  Co.,  70  W.  Va.  536, 
40  L.  B.  A.'(N.  8.)  152,  74  S.  E.  660,  holding  one  administering  partner- 
ship property  of  intestate  may  join  in  suit  on  insurance  policy  covering  loss 
to  partnership  property;  Motley  v.  Insurance  Co.,  29  Me.  340,  60  Am.  Dec. 
-592,  every  person  having  a  bona  fide  interest  in  property  may  protect  such 
interest  by  insurance. 

Distinguished  in  Traders'  Ins.  Co.  v.  Newman,  120  Ind.  559,  22  N.  E. 
430y  husband  has  no  insurable  interest  in  separate  property  of  wife. 

Trustee  may  insure  if  the  nature  of  his  property  be  specified. 

Approved  in  Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  80, 
in  suit  by  trustee  on  policy,  respective  interests  must  be  alleged  and  proven ; 
Insurance  Co.  v.  Chase,  5  Wall.  513,  18  L.  Ed.  526,  holding  trustees  of 
church  may  insure  church  even  though  loss  be  made  payable  to  third  party 
in  no  way  connected  with  church. 

Distinguished  in  Rafel  v.  Insurance  Co.,  7  La.  Ann.  246,  trustee  must 
state  that  he  holds  property  insured  in  trust. 

It  is  the  duty  of  the  assured  to  state  every  fact  connected  with  his  inter- 
est which  would  infinence  the  iDsnrer  in  forming  or  declining  the  contract. 

Approved  in  Parsons,  Rich  &  Co.  v.  Lane,  97  Minn.  113,  106  N.  W.  492, 
condition  in  fire  policy  for  unconditional  ownership  by  insured  and  for 
ownership  of  lot  on  which  building  stands  makes  it.  incumbent  on  insured 
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to  disclose  ground  lease  where  no  inquiries  made ;  Tyree  v.  Virginia  Ins.  Co., 
55  W.  Va.  68,  104  Am.  St.  Bep.  983,  66  L.  B.  A.  657,  46  S.  E.  708,  false 
statement  by  applicant  to  insurance  agent  that  he  is  sole  and  absolute 
owner  avoids  policy;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  515,  9  L.  Ed. 
516,  holding  policy  avoided  by  concealment  of  such  state  of  title  as  would 
have  materially  increased  the  risk;  Waller  v.  Assurance  Co.,  2  McCrary, 
639,  8.  c,  10  Fed.  234,  holding  policy  avoided  when  insured,  although  hold- 
ing record  title,  had  merely  a  lien  on  the  property;  Syndicate  Ins.  Co.  v. 
Bohn,  65  Fed.  171,  27  U.  S.  App.  564,  27  L*  R.  A.  618,  avoiding  policy  to 
stockholders  of  entire  capital  stock  upon  property  of  corporation;  Equi- 
table Life  Assur.  Co.  v.  McElroy,  83  Fed.  637,  49  U.  S.  App.  560,  holding 
policy  void  for  concealment  of  illness  by  applicant  for  life  inauranee; 
Liberty  Ins.  Co.  v.  Boulden,  96  Ala.  512,  11  South.  772,  policy  avoided 
when  assured  concealed  fact  that  his  interest  was  only  conditional;  Man- 
chester Fire  Assur.  Co.  v.  Abram,  89  Fed.  940,  where  assured  owned  but 
part,  though  representing  himself  as  absolute  owner;  Adema  v.  Insurance 
Co.,  36  La.  Ann.  663,  policy  held  void  where  insured  omitted  to  state  that 
his  interest  was  only  one-eighth;  Westchester  Fire  Ins.  Co.  v.  Weaver,  70 
Md.  540,  5  L.  R.  A.  479,  17  Atl.  401,  if  policy  expressly  requires  interest 
of  assured  to  be  truly  stated,  policy  will  be  avoided  by-  failure  of  assured 
to  state  existence  of  mortgage ;  Clay  F.  &  M.  Ins.  Co.  v.  Manufacturing  Co., 
31  Mich.  357,  vendor  under  contract  of  sale  is  not  an  unconditional  and 
sole  owner;  Catron  v.  Insurance  Co.,  6  Humph.  181,  183,  holding  policy 
void  where  interest  of  assured  was  represented  larger  than  it  really  was; 
Hinman  V.  Insurance  Co.,  36  Wis.  165,  rule  a  fortiori  true  when  stipulation 
concerning  representation  as  to  interest  is  contained  in  the  policy;  Fuller 
v.  Insurance  Co.,  36  Wis.  604,  subsequent  encumbrance  without  notice  to 
company  will  avoid  the  policy;  Ryan  v.  Insurance  Co.,  46  Wis.  676,  1 
N.  W.  425,  misrepresentation  of  amount  of  existing  mortgage  at  time  of 
application  for  insurance  will  invalidate  policy;  Carpenter  v.  Insurance  Co., 
16  Pet.  505,  10  L.  Ed.  1949;  Holbrook  v.  Insurance  Co.,  1  Curt.  197,  Fed. 
Cas.  6589,  Illinois  Mut.  Ins.  Co.  v.  Manufacturing  Co.,  1  Gilm.  266,  argu- 
endo; Sun  Fire  Oflfice  v.  Clark,  53  Ohio  St.  424,  36  L.  R.  A.  414,  42  N.  E. 
250,  mortgaging  property  is  not  change  of  interest  within  terms  of  an 
insurance  policy. 

Distinguished  in  West  Rockingham  etc.  Ins.  Co.  v.  Sheets,  26  Gratt.  871, 
where  insurance  policy  does  not  require  statement  of  encumbrances  and  in- 
sured was  asked  no  questions,  failure  to  mention  lien,  without  fraudulent 
intent,  does  not  avoid  policy;  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  509, 
20  L.  Ed.  731,  holding  interest  may  be  immaterial  when  property  in  cus- 
tody of  third  persons,  to  whom  insurer  looks  to  preserve  property  in  ease 
of  fire ;  Lewis  v.  Insurance  Co.,  24  Blatchf .  183,  29  Fed.  497,  whether  state 
of  title  is  material  depends  upon  whether  the  insured  is  the  real  and 
substantial  owner;  Commercial  Fire  Ins.  Co.  v.  Allen,  80  Ala.  577,  1  South. 
206,  existence  of  party-wall  known  to  agent  of  insurer  is  not  such  devia- 
tion from  unqualified  and  sole  ownership  as  to  avoid  the  policy;  Franklin 
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File  Ins.  Co.  t.  Coates,  14  Md.  298,  holding  that  even  as  to  questions  of 
title  materiality  of  concealment  is  one  of  fact  for  jury;  Washington  Fire 
etc.  Ins.  Co.  y.  Kelly,  32  Md.  446,  statement  of  interest  of  assured,  made 
by  company  in  ]x>licy,  is  ordinarily  immaterial  to  the  risk ;  and  in  Planters' 
Mut.  Ins.  Co.  y.  Engle,  52  Md.  479,  this  is  stated  to  be  the  established 
rale;  Hill  y.  Insurance  Co.,  2  Mich.  485,  pudency  of  litigation  affecting 
title  to  property  is  immaterial  unless  particularly  inquired  into  by  terms 
of  policy ;  Tyler  y.  Insurance  Co.,  12  Wend.  512,  to  render  innocent  mis- 
representation material  there  must  be  inquiry  by  the  company. 

Criticised  as  against  weight  of  authority  in  Protection  Ins.  Co.  y. 
Harmer,  2  Ohio  St.  474,  59  Am.  Dec  708,  in  so  far  as  requiring  a  dis- 
eloBwe  of  extent  of  assured 's  interest. 

MUremresentation  material  to  the  risk  ayolds  the  policy. 

Cited  in  Clark  y.  Insurance  Co.,  8  How.  248,  12  L.  Ed. '1066,  holding 
misrepresentation  as  to  use  of  lamps  in  factory  will  ayoid  policy;  and  also 
in  Clark  y.  Insurance  Co.,  2  Wood.  &  M.  481,  489,  493,  Fed.  Cas.  2829; 
Nicoll  y.  Insurance  Co.,  3  Wood.  &  M.  535,  Fed.  Cas.  10,259,  policy  ayoided 
though  misrepresentation  has  nothing  to  do  with  cause  of  loss;  Penn  Mut. 
Life  Ins.  Co.  y.  Bank,  72  Fed.  431,  37  U.  S.  App.  692,  38  L.  B.  A.  64,  mate- 
riality of  misrepresentation  is  question  of  fact  ^or  the  jury;  so  held  also 
in  Lyon  y.  Insurance  Co.,  2  Rob.  (La.)  271;  Morrison  y.  Insurance  Co.,  18 
Mo.  267,  59  Am.  Dec.  302,  misrepresentation  as  to  title  falls  within  the 
rule  and  question  of  materiality  is  one  for  the  jury ;  so  held  also  in  Sussex 
Co.  Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  552;  Cady  y.  Insurance  Co.,  4  aiff. 
210,  Fed.  Cas.  2283,  James  y.  Insurance  Co.,  4  Cliff.  282,  Fed.  Cas.  7182, 
arguendo. 

Distinguished  in  Marshall  y.  Insurance  Co.,  27  N.  H.  166,  holding  inno- 
cent misrepresentation  immaterial  where  truth  was  known  to  agent  of  in- 
surer; and  same  held  in  Continental  Ins.  .Co.  y.  Kasey,  25  Gratt.  271,  18 
Am.  Bep.  683. 

In  tills  case  the  nearest  magistrate's  certificate  required  by  poftcy  as  part 
of  proof  of  loss  was  not  in  the  form  required  by  the  policy,  and  Insuflldency 
was  assumed  and  treated  as  materlaL 

Cited  in  Perry  y.  Phoenix  Co.,  8  Fed.  645,  646,  certificate  of  magistrate 
to  proof  of  loss  must  be  in  form  required  by  policy ;  so  held  also  in  Aetna 
Ins.  Co.  V.  Bank,  62  Fed.  226,  8  U.  S.  App.  554,  and  Great  Western  Ins.  Co. 
V.  Staaden,  26  lU.  364,  to  same  effect;  Protection  Ins.  Co.  y.  Pherson,  6, 
Ind.  420,  holding  there  could  be  no  recoyery  where  nearest  magistrate  re- 
fused certificate  and  it  was  giyen  by  next  nearest  one;  Home  Ins.  Co.  y. 
Duke,  43  Ind.  422,  no  recoyery  can  be  had  until  certificate  of  nearest  dis- 
interested magistrate  is  filed;  Leadbetter  y.  Insurance  Co.,  13  Me.  268,  29 
Am.  Dec.  506,  ]x>licy  cannot  be  satisfied  by  certificate  of  any  but  nearest 
magistrate;  Johnson  y.  Insurance  Co.,  112  Mass.  52,  17  Am.  Rep.  67,  pro- 
duction of  certificate  is  condition  precedent  to  suit;  so  held  also  in  Lane 
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V.  Inflorance  Co.,  60  Minn.  230, 17  L.  B.  A.  199,  62  N.  W.  660,  Roumage  ▼. 
Insurance  Co.,  13  N.  J.  L.  114, 124,  and  Kelly  v.  Insurance  Co.,  141  Pa.  St. 
21,  23  Am.  St.  Bep.  267,  21  Atl.  448;  McCann  v.  Insurance  Co.,  3  Neb. 
207,  production  of  proofs  of  loss  prerequisite  to  suit;  Chism  v.  Schipper, 
61  N.  J.  L.  20,  2  L.  B.  A.  648,  16  Atl.  321,  O'Brien  y.  Insurance  Co.,  63 
N.  Y.  Ill,  arguendo. 

Distinguished  in  Aetna  Ins.  Co.  v.  Tyler,  16  Wend.  401,  SO  Am.  Dec.  98, 
magistrate's  certificate  of  loss  not  in  specific  words  required  by  policy, 
but  drawn  to  mean  same  thing,  was  sufficient. 

In  tills  case  the  notice  of  loss,  etc.,  was  receiyed  by  the  secretary  of  the 
insuring  company. 

Cited  in  Lewis  y.  Insurance  Co.,  62  Me.  498,  as  impliedly  recognizing 
that  secretary  is  proper  officer  for  that  purpose. 

Misdescription  of  insured  prendses  to  avoid  policy  most  not  only  be  un- 
true hut  must  be  such  as  would  occasion  the  insurance  to  be  made  at  lower 
premium  than  would  he  otherwise  demanded. 

Approved  in  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  618,  9  L.  Ed.  617, 
holding  misdescription  not  a  ground  for  invalidating  policy  unless  accom> 
panied  by  reduction  of  premium;  Allen  v.  Insurance  Co.,  34  La.  Ann.  766, 
misdescription  must  be  material. 

Qualified  in  Hartman^v.  Insurance  Co.,  21  Pa.  St.  477,  holding  true  rule 
to  be  that  misrepresentation  must  be  such  as  to  increase  the  risk. 

Waiver  of  defect  in  proof  of  loss  will  not  he  inferred  from  mere  failure 
of  insurer  to  specify  it,  nor  from  investigation  and  examination  into  the  loss. 

Cited  in  Gauche  v.  Insurance  Co.,  4  Woods,  106,  s.  c,  10  Fed.  360,  hold- 
ing investigation  of  claim  by  insurer  does  not  dispense  with  proof  of  loss 
by  assured;  dissenting  opinion  in  Firemen's  Ins.  Co.  v.  Crandall,  33  Ala. 
18,  arguing  question  of  waiver  is  one  for  jury ;  Central  City  Ins.  Co.  v. 
Oates,  86  Ala.  669,  11  Am.  St.  Bep.  70,  6  South.  86,  failure  to  demand 
proofs  is*not  a  waiver  of  them;  Roumage  v.  Insurance  Co.,  13  N.  J.  L. 
118,  nor  is  receipt  of  defective  certificate  a  waiver  of  the  defect;  Hamble- 
ton  V.  Home  Ins.  Co.,  6  Biss.  97,  Fed.  Cas.  6972,  Keenan  v.  Insurance  Co., 
12  Iowa,  136,  137,  Shawmut  Sugar  Co.  v.  Insurance  Co.,  12  Gray,  540, 
arguendo. 

Distinguished  in  West  Rockingham  etc.  Ins.  Co.  v.  Sheets,  26  Gratt.  866, 
866,  insurance  company,  by  failing  to  demand  preliminary  proofs  and 
deciding  that  insurance  is  invalid  on  specific  ground,  waives  proofs ;  Tayloe 
V.  Insurance  Co.,  9  How.  403,  13  L.  Ed.  192,  holding  delay  in  presenting 
proofs  excused  by  refusal  of  company  to  issue  policy;  Roumage  v.  Insur- 
ance Co.,  13  N.  J.  L.  129,  notice  by  insured  of  intention  to  defend  on  the 
merits  is  a  waiver  of  technical  defect  in  proof  of  loss ;  Basch  v.  Insurance 
Co.,  36  N.  J.  L.  433,  remarking  that  the  principal  case  is  overruled  by  Tay- 
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loe  v.  Insoranee  Co.,  Bnpra;  also  in  Jones  ▼.  Mechanics'^  Fire  Ins.  Co.,  36 
N.  J.  L.  36,  38, 13  Am.  Bep.  411,  412. 

Customs  and  their  validity.    Note,  50  Am.  Dtc.  104* 

Miscellaneous.  Referred  to  for  statement  of  facts  npon  later  appeal; 
Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  510,  9  L.  Ed.  614;  Perry  v.  Insur- 
ance Co.,  11  Fed.  480,  no  insurable  interest  can  exist  under  contract  ab 
initio  void;  Pheniz  Ihs.  Co.  v.  Stocks,  149  111.  335,  citation  should  be  10 
Pet.  507,  and  in  connection  with  later  appeal;  Continental  etc.  Ins.  Co.  v. 
Lippold,  3  Neb.  395.  Cited  erroneously  in  Peoria  etc.  Ins.  Co.  v.  Walser, 
22  Ind.  85;  Duclos  v.  Insurance  Co.,  23  La.  Ann.  333,  holding  policy  void 
for  failure  to  notify  comj^any  of  subsequent  insurance;  Miltensberger  v. 
Beacom,  9  Pa.  St.  199,  insurance  effected  without  knowledge  of  one  inter- 
ested may  be  after  loss  recovered  by  him  from  insured,  who  has  collected 
it  from  the  insurer;  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  248, 12  L.  Ed. 
1066. 

2  Pet.  58-95,  7  L.  Ed.  347,  QABBNEB  ▼.  OOLUNa 

Judicial  eonstmetlon  of  State  law  affecting  real  property  Is  recognised  by 
Federal  coorts  as  part  of  tbe  local  law. 

Approved  in'  Williams  v.  Gold  Hill  Min.  Co.,  96  Fed.  465,  holding  State 
court  decision  that  judgment  creditors  of  mining  corporation  may  question 
validity  of  mortgage  is  not  binding  on  Federal  courts;  Beals  v.  Hale,  4 
How.  54,  11  L.  Ed.  873,  judicial  construction  must  be  made  by  court  of 
last  resort;  Webster  v.  Coox)er,  14  How.  504,  14  L.  Ed.  517,  applying  rule 
to  decision  of  ^State  court  that  statute  of  State  was  unconstitutional; 
Thompson  v.  Phillips,  Bald.  285,  Fed.  Cas.  13,974,  following  State  con- 
struction as  to  effect  of  judicial  sales;  In  re  Wyllie,  2  Hughes,  459,  Fed. 
Cas.  18,112,  construing  State  homestead  law;  Mitchell  v.  Lippincott,  2 
Woods,  473,  Fed.  Cas.  9665,  applying  rule  to  State  law  regulating  effect  of 
mortgages  by  married  women;  McClure  v.  Owen,  26  Iowa,  254,  denying 
authority  of  United  States  Supreme  Court  to  disregard  construction  which 
highest  tribunal  of  State  has  placed  on  its  own  statute ;  Hiller  v.  Shattuck, 
1  Flipp.  274,  Fed.  Cas.  6504,  adhering  to  State  construction  of  Michigan 
law  as  to  effect  of  judgment  in  ejectment  upon  the  title;  Bloodgood  v.^ 
Grasey,  31  Ala.  589,  holding  by  analogy  that  foreign  laws  are  to  receive 
construction  given  in  the  courts  of  their  own  country;  Lane  v.  Ruhl,  103 
Mich.  42,  61  N.  W.  348,  arguendo. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2 
Sup.  Ct.  22,  holding  that  in  matters  of  general  commercial  law  the  Federal 
courts  are  not  bound  by  State  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.    Note, 
40  L.  B.  A.  (K.  8.)  429. 
n— 48 
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xrnlform  coune  of  practice  of  long  eontlnnance  ii  of  great  autborlty  in 

constrnlng  ancient  itatutes. 

Approved  in  Slingluff  v.  Weaver,  66  Ohio  St.  627,  64  N.  E.  576,  following 
role;  dissenting  opinion  in  Ikelheimer  v.  Chapman,  32  Ala.  697,  remarking 
that  uniform  practice  is  one  of  the  lights  by  which  statutes  are  to  be  con- 
strued; Wetmore  v.  State,  55  Ala.  201,  construing  penal  statute  and  hold- 
ing that  long-continued  construction  adopted  by  administrative  authorities 
is  legitimate  aid  to  statutory  eonstruetion.  / 

The  leglslatlTe  Intention  must  be  derived  from  the  words  of  the  act  and 
not  from  conjectures  aliunde. 

Approved  in  In  re  Safady  Bros.,  228  Fed.  540,  holding  in  adapting  uni- 
form partnership  act  to  acts  in  different  States,  effort  should  be  made  to 
have  them  harmonize ;  United  States  v.  Baltimore  etc.  R.  Co.,  184  Fed.  95, 
safety  appliance  act,  though  not  stating  number  of  handholds  required  on 
railroad  car,  still  clearly  stated  that  they  were  required  on  ends  and  sides ; 
Estate  of  Lynch,  132  Cal.  216,  64  Pac.  Z85,  construing  Cal.  Civ.  Code, 
§  139^,  relating  to  inheritance  by  kindred  of  half  blood ;  State  v.  Shelton, 
38  Ind.  App.  87,  77  N.  E.  1054,  holding  Labor  Day  legal  holiday,  and  sale 
of  liquor  on  that  day  was  unlawful;  Louisville  v.  Louisville  Home  Tele- 
phone Co.,  149  Ky.  240,  Ann.  Oas.  1914A,  1240,  14d  S.  W.  15,  holding  tele- 
phone company  cannot  disregard  ordinance,  even  though  cily  benefited  by 
breach ;  State  v.  Earnhardt,  170  N.  C.  728,  86  S.  E.  961,  where  legislature 
prescribed  uniforms  for  certain  class  of  convicts,  judgment  of  conviction 
should  state  to  which  class  defendant  belonpred;  Asbury  v.  Town  of  Albe- 
marle, 162  N.  C.  250,  44  L.  B.  A.  (N.  S.)  1189,  78  S.  E.  148,  holding  statute 
dealing  with  corporations  or  quasi-corporations  does  not  include  partner- 
ships ;  dissenting  opinion  in  Irwin  v.  Irwin,  2  Okl.  220,  37  Pac.  560,  major- 
ity holding  act  of  Congress  ratif3ring  territorial  law  granting  probate  court 
jurisdiction  in  divorce  cases  did  not  deny  power  to  repeal  act;  dissenting 
opinion  in  Davis  v.  Justice,  31  Ohio  St.  367,  construing  statute  against 
sales  of  intoxicating  liquors;  dissenting  opinion  in  Henry  v.  Trustees,  48 
Ohio  St.  683,  30  N.  E.  1126,  construing  statute  authorizing  town  tmstees 
to  acquire  lands  for  certain  purposes;  dissenting  opinion  in  Irwin  v.  Irwin, 
2  Okl.  220,  37  Pac.  560,  construing  divorce  law;  McFarren  v.  Umatilla  Co., 
'27  Or.  313,  40  Pac.  1013,  construing  act  granting  certain  jurisdiction  to 
Justices'  Court;  State  ex  rel.  v.  Switzler,  143  Mo.  327,  66  Am.  St.  Bep. 
668,  40  L.  B.  A.  289,  45  S.  W.  252,  construing  inheritance  tax  law. 

Distinguished  in  Nance  v.  Southern  Ry.  Co.,  149  N.  C.  372,  63  S.  E.  118, 
holding  statute  penalizing  those  using,  buying  and  selling  by  weights  and 
measures,  for  failure  to  have  them  inspected,  extended  only  to  those  using 
weights  and  measures  in  buying  and  selling. 

A  person  Is  6f  the  blood  of  another  who  has  any  portion  of  the  aame 
blood  derived  from  a  common  ancestor. 
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Approved  in  Miller  v.  Speer,  38  N.  J.  Eq.  672,  appellants  having  same 
grandfather  as  intestate's  father  were  of  the  blood  and  inherited  lands, 
though  not  nearest  to  intestate  in  virtue  of  blood  of  such  ancestor. 

Inheritance  by  the  half  blood.    Note,  61  Am.  Dec.  666,  660. 

Descent  and  distribution  among  half  blood.    Note,  29  L.  R.  A.  644, 

661,  661. 
Half-brother  and  half-sister  as  "brother"  'and  "sister."    Note,  9  Ann. 

Cas.  140. 

The  idmse  "of  the  blood*'  In  a  statnto  of  deecenta  Inclndei  the  half  blood 
aa  wtH  m  the  whoto  blood. 

Approved  in  Finley  v.  Abner,  129  Fed.  736,  64  C.  C.  A.  262,  under 
Kansas  statute  of  descent  whicih  governs  descent  of  allotments  in  Indian 
Territory,  where  Indian  woman,'  whose  parents  were  dead,  died  unmarried 
and  without  issue,  but  leaving  half-brother,  he  inherited  to  exclusion  of 
uncles  and  cousins;  Seery  v.  Fitzpatrick,  79  Conn.  .563,  9  Ann.  Gas.  189, 
65  Atl.  965,  holding  where  no  limitation  in  statute,  word  "brother"  includes 
"half-brother";  Gardner's  Estate  v.  Gardner,  42  Utah,  43,  44,  129  Pac. 
361,  property  inherited  by  intestate  from  deceased  son  must  go  to  half 
hlood  as  well  as  whole  blood ;  Cole  v.  Batley,  2  Curt.  563,  Fed.  Cas.  2977, 
holding  maternal  grandfather  is  "of  the  blood"  of  the  intestate's  mother; 
Stallworth  v.  Stallworth,  29  Ala.  79,  remarking  that  distinction  between 
whole  and  half  blood  has  been  abolished  in  Alabama  by  statute;  Kelly 
V.  Maguire,  16  Ark.  589,  596,  following  rule;  Anderson  v.  Bell,  140  Ind. 
382,  29  L.  R.  A.  554,  39  N.  E.  737,  "brother"  includes  "half-brother";  so 
held  also  in  Rowley  v.  Stray,  32  Mich.  75,  Wheeler  v.  Clutterbuck,  52  N.  T. 
70,  Cliver  v.  Sanders,  8  Ohio  St.  507,  and  Hart's  Appeal,  8  Pa.  St.  37,  all 
to  same  effect;  Beebe  v.  Griffing,  14  N.  T.  243,  245,  applying  rule  to  con- 
struction of  New  York  statute;  Baker  v.  Chalfant,  5  Whart.  481,  to  Penn- 
sylvania statute. 

Distinguished  in  Robertson  v.  Burrell,  40  Ind.  335,  where  there  was 
express  statutory  provision  regulating  inheritance  by  kindred  of  the  half 
blood;  and  also  in  Amy  v.  Amy,  12  Utah,  335,  42  Pac.  1133. 

Where  statute  provides  that  estate  of  inheritance  in  case  of  Intestacy 
shall  go  to  Un  next  to  intestate  of  hlood  of  "the  person  from  whom  such 
estate  came,"  it  is  next  of  Un  of  immediate  ancestor  making  gift  or  devise 
who  are  entitled  to  share. 

Approved' in  Poisson  v.  Petteway,  159  N.  C.  652,  75  S.  E.  931,  where 
there  are  no  direct  heirs,  property  goes  only  to  collateral  heirs  of  the  blood 
of  first  purchaser;  Arnold  v.  O'Connor,  37  R.  I.  560,  562,  665,  566,  567,  94 
Atl.  146,  148^  where  one  dies  intestate  seised  of  property  inherited  from  de- 
ceased brother,  brothers  and  sisters  of  said  intestate  are  preferred  to  son  of 
original  grantor ;  Cole  v.  Barley,  2  Curt.  564,  Fed.  Cas.  2977,  holding  under 
same  statute  maternal  grandfather  takes  estate  which  descended  to  in- 
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testate  from  her  mother  to  ezelusion  of  brothers  and  sisters  of  the  mother; 
West  V.  Williams,  15  Ark.  6d3,  argaing  that  one  taking  by  devise  from  his 
grandmother  is  in  by  purchase  and  becomes  himself  a  stock  of  descent; 
Buckingham  v.  Jacques,  37  Conn.  405,  and  Clark  v.  Shailer,  46  Conn.  123; 
both  following  rule;  Smith  v.  Croom,  7  Fla.  174,  178,  holding  words  in 
statute,  "gift,  devise  and  descent  from  father,"  mean,  mediate  and  not 
immediate  descent  from  father;  Case  v.  Wildridge,  4  Ind.  54,  holding 
"descent  from  mother"  does  not  mean  or  include  "descent  from  maternal 
grandfather";  Murphy  y.  Henry,  35  Ind.  450,  descents  under  Indiana 
statute  must  be  direct  and  immediate;  Stewart  v.  Jones,  8  Gill  A  J.  28, 
discussing  Maryland  statute  of  descents  and  holding  that  though  descent 
is  immediate  from  person  last  seised  the  inheritable  blood  is  derived  from 
the  ancestor  from  whom  it  descended  to  him;  Cutter  v.  Waddingham,  22 
Mo.  264,  applying  rule  to  construction  ck  Missouri  statute;  Wheeler  v. 
Clutterbuck,  62  N.  Y.  71,  to  New  York  statute ;  Prickett  v.  Parker,  3  Ohio 
St.  396,  to  Ohio  statute;  and  also  in  Brower  v.  Hunt,  18  Ohio  St.  340; 
Morris  v.  Potter,  10  B.  I.  70,  following  rule;  Roundtree  v.  Pursell,  11  Ind. 
App.  638,  39  N.  £.  751,  construing  statute  relating  to  succession  of  per- 
sonal property. 

Succession  to  estate  of  intestate.    Note,  12  Am.  St.  Rep.  104,  110. 

Miscellaneous.  Cited  in  Saunders  v.  Gould,  4  Pet.  392,  7  L.  Ed.  897; 
Clark  y.  Manufacturers'  Ins.  Co.,  8  How.  248,  12  L.  Ed.  1066,  and  Coovert 
V.  O'Conner,  8  Watts,  477,  erroneously. 

2  Pet.  9^106,  7  lu  Ed.  360,  WILLIAMS  v.  BANK  OF  UNITED  STATES. 

If  parties  reside  in  same  town,  indorser  most  be  personally  notUled  of 
dishonor,  or  written  notice  left  at  his  office  or  place  of  business. 

Approved  in  Gindrat  v.  Mechanics'  Bank  of  Augusta,  7  Ala.  332,  where 
holder  of  hill  of  exchange  live  in  different  town,  agent  for  collection  living; 
in  same  town  as  party  sought  to  be  charged  may  give  notice  of  dishonor 
by  mail;  Wallace  v.  Crilley,  46  Wis.  678,  1  N.  W.  302,  in  action  against 
indorser  allegation  that  note  was  presented  at  maker's  of&ce  and  pa3rment 
was  refused  was  sufficient;  Bowling  v.  Harrison,  6  How.  257,  12  L.  Ed. 
428,  holding  notice  through  the  postoffice  may  not  ordinarily  be  sub- 
stituted for  that  required  by  above  rule;  Stephenson  v.  Primrose,  8  Port. 
159,  83  Am.  Dec.  283,  notice  excused  if  drawer  absent  from  place  of 
business  during  business  hours;  Rives  v.  Parmley,  18  Ala^  261,  if  left 
at  place  of  business  notice  should  be  given  to  clerk  or  person  in  charge; 
Brindley  v.  Barr,  3  Harr.  419,  notice  by  mail  insufficient;  Orinman  v. 
Walker,  9  Iowa,  428,  notice  by  mail  is  sufficient  if  it  be  shown  that  it 
actually  reached  party;  Bank  v.  Baldwin,  17  N.  J.  L.  489,  itpplying  rule; 
Brown  v.  Bank,  85  Va.  98,  7  S.  E.  358,  rule  applies  when  parties  live  within 
same  postal  delivery,  though  not  exactly  in  same  town. 

Service  of  notice  of  dishonor.    Note,  38  Am.  Dec  608,  616. 
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It  Is  inffleient  diligence  in  giTlng  notice  of  dlAonor  If  indoxeee^i  a^ent 
call  at  indexaer'a  residence  and  finding  place  locked  and  upon  inquiry  learning 
that  be  hM  left  town  but  for  bow  long  is  unknown,  makes  no  f urtber  effort  to 
glTo  notice. 

Approved  in  Dickens  ▼.  B^l,  10  Pet.  581,  9  L.  Ed.  541,  posting  notices 
of  protest  of  bills  of  exchange  at  New  Orleans,  addressed  to  defendant's 
residence  in  Tennessee,  constitutes  due  diligence;  Kleekamp  v.  Meyer,  5 
Mo.  App.  448,  where  check  was  presented  to  drawee  and  payment  refused, 
drawer  is  not  discharged  by  failure  to  present  check  to  clearing-house  in 
accordance  with  mercantile  usage;  McVeigh  v.  Bank  of  The  Old  Dominion, 
26  Gratt.  806,  notice  of  dishonor  of  notes  left  at  residence  or  bank  in 
Alexandria  after  Federal  troops  had  taken  possession  was  sufficient  where 
makers  and  indorsers  had  removed  to  Richmond  within  Confederate  lines; 
Wiseman  v.  Chiappella,  23  How.  377,  16  L.  Ed.  469,  holding  demand  suffi- 
eient  when  notary  went  several  times  to  office  of  acceptors  on  day  when 
bill  was  due  and  found  doors  closed  and  nobody  to  answer  any  demand; 
McGrow  V.  Toulmin,  2  Stew.  &  P.  434,  holding  notice  mailed  to  place  wherei 
maker  bad  been  in  habit  of  receiving  his  mail  sufficient,  although  some 
three  months  before  he  had  changed  his  place  of  receiving  mail  to  a 
nearer  postoffice;  Howe  v.  Bradley,  19  Me.  35,  if  door  is  locked  during 
business  hours  further  effort  to  give  notice  unnecessary;  Thompson  v. 
Bank,  3  Hill,  83,  30  Am.  Dec.  858,  reasonable  diligence  is  question  of  fact 
for  the  jury;  Clark  v.  Bigelow,  16  Me.  249,  due  diligence  to  give  notice 
excuses  failure. 

If  when  notice  of  nonpayment  Is  to  be  given  party  entitled  to  it  be  absent 

ftom  tbe  State  and  bas  left  no  agent  to  receive  it»  law  dispenses  with  giving 

Urn  regular  notice.  • 

Cited  in  Atherton  v.  Thornton,  8  N.  H.  182,  applying  rule  by  analogy 

to  notice  to  fix  liability  of  bail. 

a' 
Notice  of  dishonor  should  be  given  at  the  residence  of  the  indorser. 

Cited  in  Foard  v.  Johnson,  2  Ala.  568,  36  Am.  Dec.  423,  holding  that 

notice  by  mail  to  place  of  date  of  bill  is  not  sufficient  unless  it  appeals 

that  that  is  residence  of  drawer  or  indorser,  or  that  residence  is  unknown ; 

and  80  also  in  Branch  Bank  v.  Peirce,  3  Ala.  325 ;  Stamps  v.  Brown,  Walk. 

fjliliss.)  530,  where  parties  reside  in  different  towns,  notice  by  mail  suffices. 

Distinguished  in  Tunstall  v.  Walker,  2  Smedes  &  M.  659,  where  indorser 

has  no  known  residence  or  place  of  business,  no  notice  is  necessary ;  Brown 

V.  Jones,  113  Ind.  49,  3  Am.  St.  Bep.  625,  13  N.  E.  858,  where  place  of 

payment  is  specified  in  bill,  presentment  must  be  made  there. 

If  giving  of  notice  of  dishonor  is  prevented  by  act  of  person  entitled  to 
it,  performance  of  condition  is  excused. 

Cited  in  The  Steamboat  Joseph  E.  Coffee,  01c.  404,  Fed.  Cas.  7536,  it  is 
an  inherent  quality  of  every  condition  dependent  on  the  volition  of  a  party 
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that  he  shall  not  be  prevented  from  performing  it  by  one  to  whose  benefit 
the  nonperformance  is  to  innre;  City  Bank  of  Racine  v.  Babcock,  1 
Holmes,  184,  Fed.  Cas.  2741,  where  bank  had  no  place  where  notice  could 
be  served  in  order  to  entitle  pledgee  to  sue,  it  was  held  that  notice  was  dis- 
pensed with ;  Stephenson  v.  Primrose,  8  Port.  162,  88  AnL>  Dec.  284,  hold- 
ing notice  excused  if  drawer  absent  from  his  place  of  business  during 
business  hours;  John  v.  Bank,  57  Ala.  99,  where  absence  from  place  of 
business  is  relied  upon  to  excuse  notice^  it  mjist  be  shown  that  absence 
was  during  business  hours. 

If  party  entitled  to  benefit  of  condition  upon  performance  of  wMch  his' 
responsi'billty  Is  to  arise,  dispense  with  or  prevent  performance,  opposite  party 
is  excused  from  proving  strict  compliance  with  condition. 

Approved  in  District  of  Columbia  v.  Camden  Iron  Works,  181  U.  S. 
461,  46  L.  Ed.  958,  21  Sup.  Ct.  683,  admitting  parol  evidence  that  contract 
was  executed  and  delivered  subsequent  to  its  date  where  work  was  to  be  com- 
pleted within  specified  time  f  rdm  execution  of  contract ;  Savery  Hotel  Co.  v. 
Under-Feed  Stoker  Co.,  178  Fed.  809,  102  C.  C.  A.  254,  warranty,  as  to 
part  of  certain  machine  presumed  balance  of  machine  in  good  condition; 
Griffin  v.  Gold  Mining  Co.,  123  Fed.  286,  holding  prevention  of  perfoim- 
ance  of  contract  excuses  nonperformance;  Byck  v.  H.  J.  Weiler  Co.,  3 
Ga.  App.  391,  59  S.  E.  1128,  where  party  offers  to  remedy  defect  in  work 
and  is  refused,  there  is  a  waiver  of  defect;  Paul  E.  Wolff  Shirt  Co.  v. 
Sacks,  184  Mo.  App.  164,  168  S.  W.  643,  traveling  salesman  is  entitled  to 
receive  compensation  for  orders  obtained  even,  though  company  unable  to 
fill  them ;  Rose  v.  Williamsville  etc.  Ry.  Co.,  146  Mo.  App.  223,  123  S.  W. 
949,  refusal  to  allow  party  to  act  under  contract  of  employment  opens  way 
for  suit  on  contract ;  Case  v.  'Beyer,  142  Wis.  602,  125  N.  W.  950,  failure 
to  execute  mortgage  is  no  defense  to  note  where  failure  was  caused  by 
default  of  those  setting  up  failure;  District  of  Columbia  v.  Camden  Iron 
Works,  15  App.  TK  C.  221,  in  suit  on  contract  rescinded  by  mutual  consent, 
averment  must  be  made  why  contract  was  rescinded  to  support  action  on 
covenant;  Hamilton  v.  Mutual  Life  Ins.  Co.,  9  Blatchf.  256,  Fed.  Cas. 
5986,  where  insurance  company  prevented  punctual  payment  of  premiums 
by  withdrawal  of  agency;  Brady  v.  Stillman,  31  Fed.  793,  holding  de- 
fendant cannot  plead  nonperformance  of  condition  which  he  himself  has 
prevented;  Risinger  v.  Cheney,  2  Gilm.  90,  where  performance  was  pre- 
vented by  injunction,  held  that  party  was  in  default  who  permitted  con- 
tinuance of  imjunction;  Attix  v.  Pelan,  5  Iowa,  342,  holding  agents  to 
sell  excused  from  showing  performance  as  condition  precedent  to  recovery 
for  commissions,  where  owner  himself  had  previously  sold  property  in 
question;  Padden  v.  Marsh,  34  Iowa,  524,  holding  offer  to  return  prop- 
erty excused  by  notice  that  it  will  not  be  received;  Larned  v.  Dubuque, 
86  Iowa,  181,  53  N.  W.  110,  noncollection  of  full  amount  sued  for  by 
attorney  excused  by  compromise  by  his  client ;  Smith  v.  Railroad  Co.,'  36 
N.  H.  489,  agreement  to  refer  as  condition  precedent  to  suit  cannot  bo 
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set  up  by  party  who  has  prevented  reference,  collecting  cases;  Schwartz- 
bach  V.  Union,  25  W.  Va.  649,  holding  surrender  of  insurance  policy 
waived  by  notice  that  it  would  not  be  accepted;  Boyington  v.  Sweeney, 
77  Wis.  68,  45  N.  W.  942,  offer  of  performance  excused  by  notice  that  it 
will  not  be  accepted;  Doyle  v.  Teas,  4  Scam.  263,  Car.  Co.  v.  Menzies,  90 
Ind.  85,  46  Am.  Rep.  198,  Viele  v.  Insurance  Co.,  26  Iowa,  52,  96  Am.  Dec. 
98,  Eliot  Nat.  Bank  v.  Beal,  141  Mass.  569,  6  N.  E.  744,  Schmidt  v.  In- 
surance Co.,  2  Mo.  App.  341,  arguendo. 

Conditions  precedent  and  subsequent — ^Impossibility  of  performance. 
Note,  70  Am.  St.  Rep.  830.  « 

Court  refused  to  hear  argument  upon  propositioiL  that  rules  adopting  prac- 
tice of  State  courts  must  be  in  writing. 

Cited  in  Citizens'  Bank  v.  Farwell,  66  Fed.  574,  12  U.  S.  App.  409, 

arguendo. 

• 

Miscellaneous.  Cited  in  Whitaker  v.  Morrison,  1  Fla.  33,  44  Am.  Dec. 
631,  reasonableness  of  notice  is  mixed  question  of  law  and  fact;  Railroad 
Co.  V.  Frederic,  46  Miss.  11;  Conkling  v.  King,  10  N.  Y.  442. 

2  Pet.  107-120,  7  L.  Ed.  868,  VEKAKLB  ▼.  BANK  OF  UNITED  STATES. 

Deed  made  upon  eve  of  decree  being  rendered  against  grantee  for  large 
smn,  conveying  all  his  property  to  Ids  brother-in-law,  who  was  not  known  to 
possess  property  sufflclent  to  pay  price,  and  possession  retained  by  grantor^ 
will  be  set  aside  as  fraudulent. 

Approved  in  Cox  v.  Wall,  99  Fed.  549,  courts  of.equity  will  aid  creditor 
in  setting  aside  fraudulent  transfer;  Marshall  v.  Cn'oom,  60  Ala.  132,  hold- 
ing void  a  deed  of  insolvent,  pending  suits  against  him,  conveying  all  his 
property  to  near  relation,  as  against  grantee  who  knows  of  existence  of 
the  debts  of  grantor;  Clark  v.  Snelling,  1  Ind.  382,  holding  void  a  deed 
executed  without  consideration  and  mala  fide;  Weber  v.  Rothchild,  15 
Or.  392,  3  Am.  8t.  Bep.  168,  16  Pac.  654,  actual  payment  of  purchase 
money  essential  to  bona  fides. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  B.  A.  5^. 

« 

Acts  and  confessions  of  grantor,  though  not  admissible  after  conyeyance 
to  prejudice  bis  grantee's  title,  may  be  admissible  to  disprove  grantor's  answer 
in  cause. 

Distinguished  in  Towson  v.  Moore,  11  App.  D.  C.  385,  declarations  of 
donor  made  at  time  of  conveyance  not  admissible  to  show  undue  influence. 

Admissibility  of  vendor's  declarations  out  of  court,  as  to  purpose  in 
making  transfer  attacked  as  fraudulent.    Note,  41  L.  B.  A.  (N.  S.)  23. 

Miscellaneous.  Cited  in  Harris  v.  Alcock,  10  Gill  &  J.  252,  32  Am.  Dec* 
166;  Railroad  ~Co.  v.  Ragsdale,  51  Miss.  .454;  Williams  v.  Eikenberry,  25 
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Neb.  725,  13  Am.  St.  Rep.  519,  41  N.  W.  771;  Magniac  ▼.  Thompson,  1 
Bald.  357,  Fed.  Cas.  8956. 

2  Pet.  121-135,  7  L.  Ed.  368,  BANK  OF  UNITED  STATES  Y.  OOBOO&AN. 

Notice  of  nonpayment  la  fniXlclent  to  diarge  indoraer,  if  actually  received 
by  blm,  though  left  at  an  improper  place. 

Approved  in  Bradley  v.  Davis,  26  Me.  62,  notice  of  nonpayment  of  note 
left  at  hotel  where  indorser  was  guest,  and  presumably  delivered,  was  suffi- 
cient ;  Rolla  State  Bank  v.  Pezoldt,  95  Mo.  App.  410,  69  S.  W.  53,  holding 
under  Missouri  decisions,  notice  of  dishonor  mailed  on  last  day  of  grace 
to  city  where  protest  occurred  is  good  if  received;  Hallo  well  v.  Curry,  41 
Pa.  St.  326,  notice  of  protest  of  note  placed  under  door  of  indorser's 
residence  and  placed  on  father's  desk  by  daughter  was  sufficient;  Dickins 
V.  Beal,  10  Pet.  579,  581,  9  L.  Ed.  541,  542,  holding  notice  may  be  estab- 
lished either  directly  or  by  proof  of  due  diligence;  McClain  v.  Waters,  9 
Dana,  57,  rule  particularly  applicable  where  person  to  be  noticed  has  no 
known  residence;  Grinman  v.  Walker,  9  Iowa,  428,  holding  analogously 
that  notice  of  suit  through  the  mail  is  sufficient,  accompanied  by  proof 
that  it  was  actually  received  by  the  sendee  on  the  proper  day;  First  Nat. 
Bank  v.  Wood,  51  Vt.  474,  31  Am.  Rep.  698,  and  Terbell  v.  Jones,  15  Wis. 
256,  holding  similarly;  Cabot  Bank  v.  Warner,  10  Allen,  524,  arguendo. 

Presumptions  ftom  evidence  given  in  cause  of  existence  of  particular 
facts  are  in  many  cases  mixed  anestionB  of  law  and  fact. 

Cited  in  Bell  v.  Hagerstown  Bank,  7  Gill,  232,  holding' question  df  due  dili- 
gence is  one  of  law ;  Wright  v.  Schroeder,  2  Curt,  552,  Fed.  Cas.  18,091,  hold- 
ing question  whether  evidence  has  any  legitimate  tendency  to  prove  matter  in 
issue  is  one  for  the  court;  Butler  v.  Stocking,  8  N.  Y.  412,  holding 
similarly  to  last  case ;  Trott  v.  West,  9  Yerg,  436,  arguendo. 

Rule  that  notice  of  nonpayment  must  be  given  at  indorser's  residence  or 
place  of  bnsiness  cannot  be  escaped  by  leaving  notice  at  another  place,  where 
notices  were  sometimes  left. 

Cited  in  Fowler  v.  Warfield,  4  Cr.  C.  C.  71,  Fed.  Cas.  5004,  holding 
notice  addressed  to  one  town  when  indorser  lived  at  another  cannot  be 
made  good  by  proof  of  a  custom  at  the  postoffice  to  forward  letters  to 
addressee  when  he  was  a  known  resident  of  the  latter  town. 

Distinguished  in  Wilkins  v.  Bank,  6  How.  (Miss.)  222,  notice  may  be 
left  with  one  whom  the  person  to  be  noticed  has  by  usage  impliedly  con- 
stituted his  agent  for  the  receipt  of  letters;  Bank  of  Commonwealth  v. 
Mudgett,  44  N.  Y.  521,  holding  desk  in  the  custom-house  may  be  place  of 
bnsiness  within  rule. 

Service  of  notice  of  dishonor.    Note,  38  Am.  Dec.  607,  614. 

Miscellaneous.  Cited  in  Hitchcock  v.  McGehee,  7  Port.  562;  Allen  y. 
Kirk,  81  Iowa,  664,  47  N.  W.  908. 
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2  Pet.  136,  7  L.  Ed.  374,  JACKSON  ▼.  TWENTTBCAN. 

Jndldal  power  of  United  Stateg  courts  doee  not  extend  to  suits  wbere  an 
alien  is  party,  unless  dtisen  is  adyerse  party. 

Cited  in  Prentiss  v.  Brennan,  2  Blatchf.  164,  Fed.  Cas.  11,385,  Hinckley 
V.  Byrne,  Deady,  227,  Fed.  Cas.  6510,  Pooley  v.  ^luco,  72  Fed.  561,  and  also 
in  Orosco  y.  Gi^liardo,  22  Cal.  85,  all  following  rule;  Cissel  v.  McDonald, 
16  Blatchf.  151,  Fed.  Cas.  2729,  holding  citizen  of  District  of  Coluxnhia  not 
a  citizen  of  a  State  within  the  rule;  Stuart  y.  Easton,  156  U.  S.  47,  89 
L.  Ed.  841,  15  Sup.  Ct.  268,  holding  allegation  that  party  is  ''of  a  certain 
place,"  insufficient  allegation  of  citizenship  of  that  place;  Ratcau  y.  Ber- 
nard, 3  Blatchf.  248,  Fed.  Cas.  11,579,  holding  no  jurisdiction  where  the 
parties  are  all  aliens  except  one  immaterial  party ;  Blair  y.  West  Point  Mfg. 
Co.,  7  Neb.  156,  if  Circuit  Court  wrongfully  assume  jurisdiction  itA  judg- 
ment is  yoid. 

Distinguished  in  State  y.  Lewis,  12  Fed.  3,  s.  c,  14  Fed.  67,  holding  Fed- 
eral courts  haye  jurisdiction  of  action  between  a  State  and  subjects  of  a 
friendly  foreign  power. 

Where  diyerse  dtizenship  confers  Jurisdiction  on  the  Federal  courts,  citi- 
zenship must  appear  on  the  record. 

Approyed  in  Grace  y.  American  Cent.  Ins.  Co.,  109  U.  S.  284,  27  L.  Ed. 
935,  3  Sup.  Ct.  211,  in  action  against  Missouri  corporation;  averment  that 
firm  does  business  in  New  York  was  insufficient  to  give  Federal  court  juris- 
diction; Donaldson  v.  Hazen,  Hempst.  424,  425,  Fed.  Cas.  3984,  where 
court  sustains  demurrer  because  of  failure  to  show  case  within  jurisdiction 
of  court  and  plaintiff  amends  declaration,  defendant  may  plead  that  both 
parties  are  aliens ;  Herndon  v.  Aetna  Ins.  Co.,  107  N.  C.  195,  12  S.  .E.  242, 
allegation  of  citizenship  of  plaintiffs,  residents  of  different  States,  is 
necessary  in  action  against  corporation  of  Great  Britain;  Tunstall  v. 
Worthington,  Hempst.  664,  Fed.  Cas,  14,239,  refusing  to  entertain  action 
where  the  only  party  who  was  a  citizen  of  a  different  State  was  a  gar- 
nishee and  an  immaterial  party;  United  States  v.  Woolsey,  28  Fed.  Cas. 
767,  on  general  proposition  that  United  States  courts  being  of  limited  juris- 
diction, pleadings  must  show  jurisdiction.     " 

2  Pet,  137-149,  7  lu  Ed.  374,  VAN  NESS  y.  FAOABO. 

Whateyer  is  once  annexed  to  freehold  becomes  part  of  it,  and  cannot  he 
remoyed  except  by  him  who  is  entitled  to  inheritance. 

Approved  in  Western  Union  Tel.  Co.  v.  Pennsylvania  Co.,  125  Fed.  70, 
holding  contract  between  railroad  and  telegraph  company  for  construction 
and  operation  of  telegraph  line  on  the  right  of  way  of  railroad  did  not 
operate  as  conveyance  to  telegraph  company  of  any  estate  in  the  realty; 
Mercantile  Trust  &  Deposit  to.  v.  Roanoke  &  S.  Ry.  Co.,  109  Fed.  ll„fixtures 
removable  by  tenant;  Bauemschmidt  Co.  v.  McColgan,  89  Md.  137,42  Atl. 
908,  inconsistent  act  by  tenant  waives  right  to  fixtures ;  Mitchell  v.  Billings- 
ley,  17  Ala.  393,  holding  fruit  trees  fixtures;  Harkness  v.  Sears,  26  Ala.  497, 
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62  Am.  Dec.  744,  holding  stationary  machinery  fixtures  as  between  vendor 
and  vendee;  Marks  v.  Ryan,  63  Gal.  Ill,  barn  and  dwelling-house  are  fix- 
tures; Hamilton  -v.  Huntley,  78  Ind.  524,  41  Am.  Rep.  595,  holding 
machinery  attached  so  as  to  be  easily  removed,  fixtures  as  between  seller 
of  same  and  mortgagee  of  premises;  Davis  v.  Eastham,  81  Ky.  118,  hold- 
ing mill  a  fixture  and  part  of  realty,  notwithstanding  express  exception 
in  mortgage ;  McKin  v:>  Mason,  3  Md.  Oh.  195,  holding  boiler  and  engine 
of  cotton  factory  part  of  the  realty;  Stillman  v.  Hamer,  7  How.  (Miss.) 
423,  buildings  erected  without  any  contract  with  owner  belong  to  the  land ; 
Switzer  v.  Allen,  11  Mont.  164,  27  Pac.  409,  buildings  erected  by  lessee 
under  agreement  that  they  were  to  be  paid  for  by  lessor  are  part  of 
the  realty;  Conner  v.  Cofi&n,  22  N.  H.  541,  manure  on  a  farm  is  part  of 
the  re&lty;  Jones  v.  Railroad  Co.,  70  Ala.  230,  arguendo;  Central  Branch 
R.  R.  Co.  V.  Fritz,  20  Kan.  436,  27  Am.  Rep.  180,  holding  fixture  part  of 
realty  remains  property  of  owner  of  realty,  notwithstanding  it  has  been 
wrongfully  severed  and  afiixed  to  lands  of  another;  Coombs  y.  Jordan, 

3  Bland,  312,  22  Am.  Dec.  260,  what  are  fixtures  dex)ends  on  the  circum- 
stances of  each  particular  case;  Horne  v.  Smith,  105  N.  C.  325,  18  Am. 
St.  Rep.  905,  11  S.  E.  374,  engine  and  boiler  affixed  by  vendor  are  fixtures ; 
McCullough  V.  Irvine,  13  Pa.  St.  441,  as  also  a  substantial  brick  building 
erected  by  tenant  for  life;  Henderson  v.  Ownby,  56  Tex.  649,  42  Aro. 
Rep.  692,  and  erections  by  defendant  pending  ejectment;  Leland  v.  G^as- 
sett,  17  Vt.  410,  411,  buildings  erected  by  son  upon  lands  of  father,  relying 
upon  promise  to  convey  to  him,  are  part  of  the  realty. 

Distinguished  in  Croomie  v.  Hoover,  40  Ind.  56,  tenant  may  remove 
any  buildings  erected  by  him  for  the  better  enjoyment  of  the  leased  prem- 
ises ;  Howard  v.  Fessenden,  14  Allen,  128,  dwelling-house  erected  by  tenant 
of  tenant  for  life  may  be  removed  by  the  former;  Gregg  v.  Railway  Co., 
48  Mo.  App.  498,  tenant  may  remove  fixtures  erected  under  special  agree- 
ment to  permit  removal;  Lanphere  v.  Lowe,  3  Neb.  136,  137,  improvements 
so  made  as  to  be  easily  removed  are  treated  as  personal  property,  and  sub- 
jected to  levy  and  sale  as  such ;  Dame  v.  Dame,  38  N.  H.  430,  76  Am.  Dec. 
197,  house  erected  by  one  on  lands  of  another  under  an  agreement*  that  he 
may  remove  it  at  pleasure  does  not  become  part  of  the  realty;  Teaff  v. 
Hewitt,  1  Ohio  St.  532,  69  Am.  Dec.  647,  holding  machinery  in  woolen- 
mill  attached  only  by  cleats,  not  fixtures;  Ross'  Appeal,  9  Pa.  St.  494, 
engine-house  erected  by  vendee  may  be  removed  'by  him ;  Hill  v.  Went- 
worth,  28  Vt.  436,  machinery  fastened  by  cleats,  held  not  part  of  realty. 

Building  placed  oh  land  of  another  by  permission  as  realty  or  per- 
sonalty in  absence  of  agreement  respecting  subsequent  ownership. 
Note,  12  Ann.  Gas.  1088. 

Stoves  and  heating  apparatus  as  realty  or  personalty.    Note,  2  Amu 

Oas.  875. 
What  constitutes  a  fixture.    Note,  12  £.  B.  0.  224,  225,  226. 


.  \ 
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Fixtnrea  erected  for  pnrpoaes  of  trade  may  be  removed  by  tbe  tenant  dur- 
ing  lijB  term. 

Approved  in  Railroad  Co.  ▼.  Nyce,  61  Kan.  399,  59  Pac.  1042,  following 
rale;  In  re  Montello  Brick  Works,  163  Fed.  632,  holding  fixtures  of  trade, 
even  buildings,  may  be  removed  during  term  of  lease;  Walker  v.  Tillis, 
188  Ala.  329,  330,  66  South.  58,  59,  holding  provision  in  lease  that  all  im- 
provements made  by  lessee  shall,  at  termination  of  lease,  go  tQ  lessor, 
does  not  include  trade  fixtures;  Field  v.' Morris,  05  Ark.  275,  29  L.  E.  A. 
(N.  S.)  319,  129  S.  W.  545,  grantor  of  land  reserving  use  of  one  part  of 
it  with  free  rent  was  entitled  to  remove  fixtures  erected  thereon  for  pur- 
pose of  trade ;  Shaf ter  Estate  Co.  v.  Alvord,  2  Cal.  App.  605,  84  Pa<}.  280, 
upholding  right  of  lessee  of  game  preserve  to  remove  buildings  during 
term;  Charleston  Ry.  v.  Hughes,  105  Ga.  24,  70  Am.  St.  Rep.  38,  30  S.  E. 
981,  fixtures  for  trade  may  be  removed  by  tenant ;  Hayward  v.  School  Dis- 
trict No.  9,  139  Mich.  542,  102  N.  W.  1000,  school  district  is  owner  of 
schoolhouse  which  it  erects  on  leased  land,  and  may  remove  same  within 
reasonable  time  after  terminatipn  of  lease  on  contingency;  Winans  v. 
Beidler,  6  Okl:  605,  52  Pac.  405,  homestead  settler  making  improvements 
on  government  land,  whose  entry  afterward  canceled,  may  remove  same 
after  land  awarded  to  adverse  settler;  Crocker  v.  Donovan,  1  Okl.  174, 
30  Pac.  377,  improvements  made  by  homesteaders  on  their  claims  are 
taxable;  Snow  v.  Smith,  86  Vt.  60,  83  Atl.  270,  holding  mining  machinery 
erected  on  land  fixtures  of  trade  and  removable  during  term  of  lease; 
Freeman  v.  Dawson,  110  U.  S.  270,  28  L.  Ed.  143,  4  Sup.  Ct.  98,  and  Lemar 
V.  Miles,  4  Watts,  332,  they  may  be  taken  in  execution  against  the  lessee; 
Hensley  v.  Brodie,  16  Ark.  523,  sale  and  delivery  oi  possession  of  ma- 
chinery is  sufficient  severance  to  give  title  to  buyer  as  against  subsequent 
purchaser  of  the  freehold ;  Crippen  v.  Morrison,  13  Mich.  31,  where  estate 
of  tenant  is  indefinite,  fixtures  may  be  removed  after  lapse  of  the  tenancy ; 
Bircher  v.  Parker,  40  Mo.  120,  or  where  removal  has  been  enjoined ;  Good- 
man V.  Railroad  Co.,  45  Mo.  35,  100  Am.  Dec.  336,  following  rule;  Wiggins 
Ferry  Co.  v.  Railway  Co.,  142  U.  S.  416,  85  L.  Ed.  1068,  12  Sup.  Ct.  194, 
rails  of  railway  company  are  trade  fixtures  within  the  rule;  Brown  v. 
Reno  Co.,  55  Fed.  234,  also  buildings  and  machinery  of  electric  light  com- 
pany ;  Carr  v.  Railroad  Co.,  74  Ga,  81,  82,  a  railway  depot ;  Moore  v.  Smith, 
24  111.  516,  distillery  machinery;  Searl  v.  School  District,  133  U.  S.  561, 
33  L.  Ed.  746,  10  Sup.  Ct.  376,  rule  does  not  apply  where  agreement  raises 
no  presumption  that  improvements  were  intended  to  be  transferred;  State 
V.  Bonham,  18  Ind.  233,  sawmill  and  machinery  are  trade  fixtures;  Russell 
V.  Richards,  10  Me.  431,  25  Am.  Dec.  255,  a  mill;  Northern  Central  Ry. 
Co.  V.  Canton  Co.,  30  Md.  353,  railway  depots,  roadbed  and  rails ;  Hanrahan 
V.  O'Reilly,  102  Mass.  204,  a  bowling-alley ;  Firth  v.  Rowe,  53  N.  J.  Eq.  526, 
32  Atl.  1066,  a  livery-stable;  Ombony  v.  Jones,  19  N.  Y.  243,  a  ballroom; 
Western  N.  C.  Ry.  Co.  v.  Deal,  90  N.  C.  112,  a  railway  depot ;  Oregon  R.  &  N. 
Co.  V.  Mosier,  14  Or.  525,  58  Am.  Rep.  324,  13  Pac.  302,  railway  improve- 
ments ;  Hill  V.  Sewald;  53  Pa.  St.  274,  91  Am.  Dec.  211,  so  boilers  in  a  mill 
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may  be  removed  by  tenant ;  Padgett  v.  Cleveland,  33  S.  C.  348, 11  S.  E.  1072, 
as  also  sash  and  door  manufacturing  machinery;  Texas  &  Pac.  Ry.  Co.  v. 
Hays,  3  Tex.  Civ.  App.  82,  railway  improvements;  Wing  v.  Gray,  36  Vt. 
268,  hop  poles;  Second  Nat.  Bank  v.  Merrill,  69- Wis.  511,  34  N.  W.  517, 
also  paper  manufacturing  machinery;  Dawson  v.  Daniel,  2  Mipp.  317, 
Fed.  Cas.  3669,  holding  machinery  part  of  a  leasehold;  Steers  v.  Daniel, 
4  Fed.  599,  discussing  nature  of  levy  under  execution  when  fixtures  consist 
of  ponderous  machinery;  Ross  v.*  Campbell,  9  Colo.  App.  40,  47  Pac.  465, 
tenant  may  remove  whatever  fixtures  can  be  removed  without  injury  to 
the  freehold;  La  Salle  Co.  Mfg.  Co.  v.  Ottawa,  16  111.  421,  fixtures  for 
purposes  of  trade  are  real  chattels;  Crippen  v.  Morriso,  13  Mich.  34,  test 
is  whether  fixtures  can  be  removed  without  injury  to  the  freehold. 

Distinguished  in  Pond  v.  Harrison,  96  Kan.  545,  L.  R.  A.  1916B,  1264, 152 
Pac.  655,  holding  building  erected  on  land  by  tenant  at  will,  not  subject 
to  mechanic's  lien;  Sampson  v.  Camperdown  Mills,  64  Fed.  942,  fixtures 
must  be  removed  during  the  term;  Dostal  v.  McCaddon,  35  Iowa,  321,  and 
White  V.  Amdt,  1  Whart.  93,  both  to  same  effect;  Doak  v.  Wiswell,  38 
Me.  572,  tenant  by  curtesy  not  a  tenant  within  the  rule;  CoUamore  v. 
Gillis,  149  Mass.  581,  14  Am.  St.  Rep.  461,  5  L.  R.  A.  152,  22  N.  E.  47, 
baker's  oven  not  removable  without  destruction  of  building  is  not  a  trade 
fixture;  Perkins  v.  Swank,  43  Miss.  361,  fixtures  erected  by  a  vendee  are 
not  severable. 

Disapproved  in  Freeman  v.  L3mch,  8  Neb.  196,  holding  house  erected  by 
claimant  a  fixture ;  Comer  v.  Coffin,  22  N.  H.  541,  holding  manure  a  fixture 
not  removable  by  farm  tenant. 

Rights  of  tenant  after  expiration  of  lease.    Note,  69  Am.  Dec.  515. 

Only  tliose  principles  of  the  common  law  were  adopted  In  tlila  country 
whldi  were  applicable  to  Its  situation. 

Approved  in  Katz  v..  Walkinshaw,  141  Cal.  123,  74  Pac,  767,  holding 
common-law  rule  that  percolating  water  belongs  unqualifiedly  to  owner 
of  soil  and  that  he  has  absolute  right  to  extract  and  sell  it  is  not  in  force 
in  California;  Simpson  v.  State,  59  Ala.  13,  31  Am.  Rep.  7,  refusing  to 
apply  common  law  on  subject  of  spring-guns;  Wagner  v.  Bissell,  3  Iowa, 
403,  refusing  to  apply  common  law  as  to  trespass  by  cattle,  reviewing  au- 
thorities; Pierson  v.  Lane,  60  Iowa,  64,  14  N.  W.  92,  refusing  to  apply 
statute  de  donis ;  Perrin  v.  Lepper,  34  Mich.  295,  refusing  to  apply  common- 
law  doctrine  of  attornment;  Reno  etc.  Works  v.  Stevenson,  20  Nev.  277, 
19  Am.  St.  Rep.  S68,  4  L.  R.  A.  63,  21  Pac.  319,  refusing  to  apply  its 
doctrine  of  riparian  rights;  Lisbon  v.  Lyman,  49  N.  H.  582,  refusing  to 
apply  common4aw  rule  as  to  presumptions;  Shively  v.  Bowlby,  152  U.  S. 
52,  88  L.  Ed.  350, 14  Sup.  Ct.  567,  holding  jurisprudence  of  Oregon  founded 
on  the  common  law;  United  States  v»  New  Bedford  Bridge,  1  Wood.  A  M. 
448,  Fed.  Cas.  15,867,  discussing  effect  of  Constitution  on  common  law. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Oas.  1913E,  1232. 
Adoption  of  common  law  in  United  States.    Note,  22  L.  R.  A.  605. 
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The  general  vrinclplee  of  tbe  common  law  were  brongbt  to  Ameriea  by  onr 
ueeeton  and  adopted  here  eo  far  as  applicable. 

Approved  in  Hagcinan  v.  Vanderdoes,  15  Aris.  320,  Ann.  Oaa.  1915Dt 
1197,  L.  B.  A.  1915A,  491,  138  Pae.  1056,  holding  in  sait  against  wife, 
husband  is  necessary  party,  but  not  liable  for  voluntary  torts  of  wife 
committed  without  his  consent;  Robertson  v.  State,  63  Tex.  Cr.  220,  Ann. 
Gas.  1913G,  440,  142  S.  W.  534,  holding  custom  of  common  law  allowing 
testimony  of  witness  given  at  former  trial,  where  parties  had  opportunity 
of  eipss-examination,  to  be  received  in  second  trial  if  witness  be  dead, 
insane  or  out  of  State,  dMS  not  violate  clause  of  Constitution  giving  de- 
fendant right  to  cross-examine  witnesses;  Murray  v.  Railway  Co.,  62  Fed. 
27,  holding  in  the  absence  of  legislation  by  Congress,  interstate  commerce 
is  subject  to  rules  of  the  common  law;  Mobile  etc.  Ins.  Co.  v.  McMillan, 
31  Ala.  719,  common  law  applies  to  law  of  insurance  in  absence  of  statu- 
tory enactment;  Ex  parte  Holman,  28  Iowa,  126,  applying  common  law 
as  to  habeas  corpus;  Clark  v.  Clark,  17  Nev.  129,  28  Pac.  238,  applying 
doctrine  of  common  law  as  to  descents;  Lynch  v.  Clarke,  1  Sand.  Ch.  646,. 
applying  common-law  doctrine  that  alien  may  not  inherit  lands,  reviewing 
authorities;  dissenting  opinion  in  United  States  v.  Wong  Sam  Ark,  16^ 
U.  S.  709,  42  L.  Ed.  912,  18  Sup.  Ct.  480,  discussing  question  of  citizen- 
ship  under  Fourteenth  Amendment;  Gratton  v.  Railway  Co.,  95  Iowa,  117,. 
28  L.  B.  A.  558,  63  N.  W.  591,  discussing  how  far  conunon  law  is  part  of 
national  jurisprudence. 

Whether  fixtures  for  purposes  of  trade  are  removable  or  not  doee  not  de- 
pend on  their  form,  size,  or  construction,  but  solely  upon  whether  they  are 
erected  for  purposes  of  trade  or  not. 

Approved  in  Baker  v.  McClurg,  198  HI.  34,  92  Am.  St.  Bep.  266,  64 
N.  E.  703,  ovens  and  machinery  of  bakery  may  be  removed  by  tenant; 
Wittenmeyer  v.  Board  of  Education  of  Brooklyn,  10  Ohio  C.  C.  122,  if 
building  is  erected  for  purpose  of  trade  it  may  be  removed. 

Distinguished  in  Gordon  v.  Miller,  28  Ind.  App.  616,  63  N.  E.  776,  per- 
sonal property  not  damaging  freehold  may  be  removed. 

Whether  building  is  occupied  primarily  for  business  or  residence  purposes 
depends  upon  whether  residence  is  mere  accessory  to  beneficial  exercise  of 
trade.  • 

Cited  in  dissenting  opinion  in  Phelpys  v.  Rooney,  9  Wis.  96  (715),  dis- 
cussing character  of  building  for  purpose  of  homestead. 

Jury  are  sole  judgee  whether  evidence  is  such  as  ought  to  satisfy  their 
minds  on  a  question  of  fact. 
Cited  in  Gleason  v.  Walsh,  43  Me.  400,  following  rule. 

Proper  subjects  of  instructions  and  when  judges  may  comment  on  evi- 
dence.   Note,  72  Am.  Dec  541,  546. 
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Oontractfl  between  laadlord  and  tenant,  In  respect  to  mattert  as  to  which 
parties  are  silent,  is  presumed  to  be  made  with  reference  to  usage  and  custom 
of  district  where  land  lies. 

Approved  in  Long  v.  Armsby  Co.,  43  Mo:  App.  267,  in  action  involving 
warranty  in  sale  of  apples  evidence  was  admissible  to  show  that  term 
"strictly  choice"  in  Kansas  City  apple  trader  had  acquired  definite  meaning 
by  usage;  Cochrane  v.  Mining  Co.,  16  Colo.  419,  26  Pac.  781,  construing 
lease  according  to  customs  of  mining  district;  Keogh  v.  Daniell,  12  Wis. 
170,  172,  sustaining  custom  x>ermitting  removal  of  buildings  erected  by 
tenant;  Brown  v.  Atkinson,  91  N.  C.  397,  holding,  by  analogy,  evidence  of 
usage  admissible  to  show  custom  regarding  payment  of  license  tax;  Snow- 
den  V.  Warder,  3  Rawle,  106,  to  show  custom  that  vender  shall  be  liable 
for  latent  defects  in  cotton  sold;  Adams  v.  Insurance  Co.,  95  Pa.  St.  355, 
40  Am.  Rep.  662,  to  show  custom  of  steamboat  captains  to  give  premium 
notes  for  insurance;  Gleason  v.  Walsh,  43  Me.  399,  usage  may  be  general 
although  confined  to  a  particular  district;  Famsworth  v.  Chase,  19  N.  H. 
541,  51  Am.  Dec.  208,  discussing  u^age  and  custom  genially;  Foster  v. 
Robinson,  6  Ohio  St.  96,  arguendo. 

Distinguished  in  Thomas  v.  Davis,  76  Mo.  78,  43  Am.  Rep.  761,  custom 
as  between  landlord  and  tenant  to  regard  certain  fixtures  as  chattels  may 
not  be  admitted  to  affect  conveyance  between  by  owner  of  fee  who  has 
annexed  chattels  to  the  realty. 

Effect  of  custom  as  to  tenant's  rights  in  waygoing-crop.  Note,  15 
£.  R.  0.  556. 

The  trial  court  cannot  be  required  to  give  to  the  jury  its  opinion  on  the 
weight  and  credibility  of  the  testimony. 

Cited  in  Insurance  Co.  v.  Rodel,  95  U.  S.  238,  24  L.  Ed.  435,  whether 
judge  shall  do  so  or  not  is  entirely  in  his  discretion;  Butler  v.  Stocking, 
8  N.  T.  412,  ruling  similarly;  Gamble  v.  Johnson,  9  Mo.  625,  ai^endo. 

Estates-tail — Their  general  nature,  the  words  of  limitation  necessary 
to  create  them,  in  what  States  they  may  be  created,  and  how  barred. 
Note,  7  Am.  St.  Rep.  430. 

Constitutionality  of  Sunday  laws.    Note,  4d  Am.  Dec.  618. 

Miscellaneous.  Qited  in  Allen  v.  Railroad  Co.,  106  N.  C.  528,  U  S.  E. 
827,  after  revocation  of  license,  licensee  has  right  of  re-entry  for  purpose 
of  removing  personal  property  placed  on  land  by  him. 

2  Pet.  150-156,  7  L.  Ed.  S79,  BOYOE  ▼.  Ain>EBSON. 

Law  of  common  carriers  is  one  of  great  rigor,  and  although  its  necessity 
and  policy  are  admitted,  it  ought  not  to  be  carried  further. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Zernecke,  183  U.  S.  587,  46  L.  BcL 
34,  22  Sup.  Ct.  2^1,  a  railroad  incorporated  under  the  laws  of  Nebraska 
adopts  as  part  of  its  charter  section  3  of  the  act  of  1867  of  Nebraska; 
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The  Neaffie,  1  Abb.  (U.  S.)  467,  Fed.  Cas.  10,063,  boldiDg  owner  of  steam 
tug  is  not  liable  as  common  carrier  for  injury  to  the  tow;  Varble  v. 
^^S^^Jf  14  Bnsh,  706,  29  Am.  Eep.  441,  owners  of  towboats  are  not  com- 
mon carriers;  Lewis  v.  The  Success,  18  La.  Ann.  7,  carrier  not  liable  for 
delays  caused  by  weather;  Alexander  v.  Greene,  7  Hill,  545,  owners  of 
towboats  are  not  common  carriers;  Ingalls  v.  Bills,  9  Met.  13,  43  Am.  Dec. 
353,  coach  proprietors  not  liable  as  common  carriers;  Sheldon  v.  Robin- 
son, 7  N.  H.  165,  26  Am.  Dec  728,  nor  a  driver  of  a  stage-coach;  McKee 
v.  Owen,  15  Mich.  140,  refusing  to  extend  innkeeper's  liability  to  steam- 
boat carriers  of  passengers  and  baggage;  Powell  v.  Myers,  26  Wend.  598, 
discussing  when  liability  of  carrier  of  baggage  terminates. 

Distinguished  in  Smith  v.  Pierce,  1  La.  356,  and  Alexander  v.  Greene, 
7  Hill,  550,  owners  of  tugboats  are  common  carriers. 

Liability  of  carrier  for  loss  or  injuiy  to  livestock.    Note,  130  Am.  St. 
Rep.  440. 

Liability  of  carrien  of  slaves  is  regulated  by  law  of  carriers  of  passen- 
gers rather  than  of  goods. 

Approved  in  Central  Ry.  Co.  v.  Lippman,  110  Ga.  675,  36  S.  E.  206,  hold- 
ing that  passenger  on  freight  train  has  rights  of  passenger  on  passenger 
train;  Lewis  v.-^  Pennsylvania  etc.  R.  R.  Co.,  70  N.  J.  L.  135,  56  Atl.  129,  - 
carrier  of  livestock  not  liable  for  injuries  to  cattle  caused  by  failure  to 
feed  and  water  them  where  contract  provided  that  shipper  should  be  so; 
Scruggs  V.  Davis,  3  Head,  665,  666,  owner  of  steamboat  not  liable  tor 
loss  of  slave  by  suicide  where  master  was  on  board  and  exercised  con- 
trol; Folse  V.  Transportation  Co.,  19  La.  Ann.  200,  following  rule;  Clarke 
V,  Railroad  Co.,  14  N.  Y.  573,  67  Am.  Dec.  206,  Rixf ord  v.  Smith,  52  N.  H. 
360,  18  Am.  Rep.  47,  White  v.  Winnissimet  Co.,  7  Cush.  158,  South  & 
North  Carolina  R.  R.  Co.  v.  Heinlein,  52  Ala.  614,  23  Am.  Rep.  586,  and 
Hussey  v.  Saragossa,  3  Woods,  382,  Fed.  Cas.  6949,  all  holding  analogously 
that  carrier  of  animals  is  not  liable  for  injuries  growing  out  of  natural 
propensity  of  animal;  Williams  v.  Taylor,  4  Port.  238,  holding  liability 
of  carrier  of  slaves  not  regulated  by  law  of  carrier  of  goods;  Sill  v.  Rail- 
road Co.,  4  Rich.  161,  refusing  to  hold  innocent  carrier  liable  for  loss  by 
escape  of  slave;  Perkins  v.  Reeds,  8  Mo.  35,  holding  by  analogy  that 
bailee  of  slave  is  not  liable  for  loss  occasioned  by  slave's  running  away 
without  fault  on  his  part,  and  Spencer  v.  Pilcher,  8  Leigh,  583,  discussing 
generally  liability  ^f  bailee  of  slave. 

Distinguished  in  Kansas  Pac.  Ry.  Co.  v.  Reynolds,  8  Kan.  640,  12  Am. 
Bep.  502,  general  rule  that  carriers  of  animals  are  liable  as  carriers  of  goods ; 
Richards  v.  Fuqua,  28  Miss.  801,  64  Am.  Dec.  124,  holding  carrier  of  slaves 
liable  for  loss  resulting  from  defective  boat. 

•  Carriers  of  passengers  are  responsihle  for  injuries  resulting  from  tbeir  neg- 
ligence or  unskillf  nl  conduct  and  not  otherwise. 
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Approved  in  Elder  Dempster  Shipping  Co.  v.  Pouppirt,  125  Fed.  736, 
holding  passenger  who  voluntarily  leaves  place  of  safety  on  ship  and  goes 
to  place  which  is  obviously  dangerous  cannot  recover  for  any  injury  so 
received;  King  v.  Fountain,  126  N.  C.  199,  35  S.  E.  428,  holding  that  lia- 
bility of  liveryman  is  not  that  of  common  carrier;  Sales  ▼.  Stage  Co., 
4  Iowa,  549,  holding  carrier  is  liable  for  slightest  neglect;  Lusby  v.  Rail- 
rbad  Co.,  41  Fed.  186,  holding  unusual  jerking  of  train  negligence;  Hall 
V.  Steamboat  Co.,  13  Conn.  326,  carrier  is  bound  to  use  the  highest  degree 
of  care. 

When  the  caniage  Is  gnituitoas^  the  carrier  Is  responsible  only  for  gross 
neglect. 

Approved  in  Brown  v.  The  Elvira  Harbeck,  4  Fed.  Cas.  372,  Fed.  Caa. 
2005,  where  baggage  is  sent  gratuitously  and  unaccompanied  by  passenger, 
carrier  is  liable  only  for  gross  negligence. 

Distinguished  in  Macon  etc.  R.  R.  Co.  ▼.  Holt,  8  Oa.  164,  165,  rule  not 
j  applicable  where  carrying  is  under  such  circumstances  as  to  constitute  it 
a  conversion. 

Carrier  of  passengers  is  liable  only  for  ordinary  neglect. 

Cited  in  Brock  v.  King,  3  Jones  (N.  C),  49,  holding  by  analogy  jailer 
having  custody  of  runaway  slave  is  bound  to  use  only  ordinary  care. 

Modified  in  Stokes  v.  Saltonstall,  13  Pet.  192,  10  L.  Ed.  122,  holding 
carrier  liable  for  slight  n^lect. 

Criticised  in  Pendleton  v.  Kinsley,  3  Cliff.  421,  7ed.  Cas.  10,922,  holding 
rule  to  be  that  proof  of  accident  prima  facie  affords  presumption  of  neg^- 
ligence;  Fairchild  v.  Stage  Co.,  13  Cal.  603,  to  same  effect;  Farish  v. 
Reigle,  11  Gratt.  710,  712,  62  Am.  Dec.  670,  672,  holding  principal  case 
practically  overruled  by  Stokes  v.  Saltonstall,  13  Pet.  192,  10  L.  Ed.  122; 
Chicago  etc.  R.  R.  Co.  v.  Hazzard,  26  111.  387,  holding  rule  is  now  that 
carrier  is  liable  for  the  least  n^ligence;  Edwards  v.  Lord,  49  Me.  281, 
holding  similarly. 

Distinguished  in  Smith  ▼.  Pierce,  1  La.  356,  as  not  authority  against 
folding  a  towing  steamer  liable  as  a  common  carrier. 

Liability  of  carrier  of  livestock.    Note,  3  E.  &.  G.  143. 

Miscellaneous.  Cited  in  Baxter  v.  Leland,  Abb.  Adm.  359,  Fed.  Cas. 
1124,  tendency  of  law  is  to  place  responsibility  of  common  carrier  on  same 
footing  with  that  of  other  parties  performing  undertakings  of  trust  for 
reward;  M^urray  v.  Railroad  Co.,  62  Fed.  40,  common  law  of  carriers  ap- 
plicable to  carriage  interstate;  Creswell  v.  Walker,  37  Ala.  236,  moral 
and  intellectual  qualities  of  slaves  are  looked  to  in  ascertaining  the  rights 
and  liabilities  of  others  to  them  as  articles  of  property;  Forsyth  ▼• 
Perry^  5  Fla.  344|^eontraot  by  which  slave  ia  hired  is  one  of  bailment. 
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Brron  and  iiregolarlties  are  to  be  correcteH  by  some  dii^ect  proeeedlxiC, 
etther  hetxnn  the  same  court  or  In  an  appellate  court. 

Approved  in  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  112  Fed. 
48,  defendant  in  foreclosure  suit  cannot  collaterally  attack  judgment  by 
action  in  ejectment;  Waters  v.  Stickney,  12  Allen,  10,  90'«Ajn«  Dec.  129, 
holding  probate  judge  may  admit  to  probate  a  codicil  to  will  already 
admitted,  wbich  was  on  the  back  of  origilial  will  but  unnoticed  at  the 
time.  ' 

If  no  juisdlctioii  ezlats^  proeeedlngi  are  yoid  and  may  be  lejeeted  en  col- 
lat«al  attack. 

iwn>ved  in  Zufall  v.  Peyton,  26  Old.  813,  29  L.  B.  A.  (K.  S.)  740,  110 
Pae.  775,  holding  purchaser  under  sale  void  for  want  of  jurisdiction  may 
attack  sale  collaterally ;  Thomhill  v.  Bank,  1  Woods,  5,  Fed.  Gas.  13,992, 
Iiolding  proceedings  under  sui)er8eded  insolvency  law  void;  Liavin  v.  Bank, 
18  Blatchf .  27,  1  Fed.  665,  holding  administration  on  estate  of  living  per- 
son void;  McCartney  v.  Calhoun,  11  Ala.  120,  sale  in  absence  of  juris- 
diction does  not  divest  title;  Bishop  v.  Hampton,  15  Ala.  767,  holding 
similarly  to  preceding  case;  McCxehee  v.  Wilkins,  31  Fla.  86,  12  South. 
229,  where  defendant  is  not  before  the  court,  judgment  is  void  and  open 
to  collateral  attack;  Railroad  v.  Davis,  13  Qa.  76,  holding  judgment  of 
arbitrators  void  on  collateral  attack  for  failure  to  follow  jurisdictional 
reqairement;  Reed  v.  Wright,  2  G.  Greene,  35,  holding  judgment  rendered 
ander  unconstitutional  act  void;  Seely  v.  Reid,  3  G.  Greene,  379,  holding 
sale,  where  there  was  no  service  of  process,  void,  collecting  cases;  dis- 
senting opinion  in  Ex  parte  Holman,  28  Iowa,  178,  State  court  may  re- 
view void  proceeding  in  Federal  court  by  habeas  corpus;  Lowiy  v.  Er- 
win,  6  Rob.  (La.)>205,  holding  void  a  judgment  of  Federal  court  where 
both  parties  resided  without  the  State;  Vick  v.  Vicksburg,  1  How.  (Miss.) 
440,  31  Am.  Dec.  180,  holding  void  an  appointment  of  administrator  cum 
test.  an.  in  case  falling  without  the  statute;  Tarleton  v.  Cox,  45  Miss.  438, 
judgment  rendered  after  death  of  party  without  revivor  by  scire  facias  is 
void;  Kittredge  v.  Emerson,  15  N.  H.  263,  267,  decree  of  Federal  court 
under  bankruptcy  act  enjoining  proceedings  in  State  court;  Miltimore 
V.  Miltimore,  40  Pa.  St.  155,  decree  of  divorce;  James  v.  Smith,  2  S.  C. 
188,  attachment  for  contempt;  Adams  v.  Agnew,  15  S.  C.  42,  judgment 
by  default  entered  by  clerk  in  term  time;  Sutherland  v.  De  Leon,  1  Tex. 
309,  46  AoL  Dec.  107,  jyroceeding  by  attachment;  Sitzman  v.  Pacqnette, 
13  Wis.  318,  appointment  of  administrator  d.  b.  n.  in  absence  of  con- 
tingency contemplated  hy  statute. 

What  irregularities  and  defects  will  avoid  attachment.    Note,  79  Am. 
Dec.  164. 

Effect  on  judgment,  of  unauthorized  appearance.    Note,  21  L.  S.  A. 
854. 
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Wben  JnrisdlctiOB  0T«r  lubject  matter  Appean  on  face  of  proceedings. 

errors  or  mistakes  cannot  be  corrected  or  examined  collaterally. 

Approved  in  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate^  106  Fed. 
115,  following  rule;  Robertson  v.  Howard,  229  U.^S.  264,  67  L.  Ed.  1179, 
33  Sup.  Ct.  854,  where  in  suit  to  quiet  title  to  land  obtained  through  sale 
of  bankrupt's  property,  court  would  not  consider  plea  of  "lack  of  appraise- 
ment and  want  of  proper  notice'' ;  Hall  v.  Ames,  182  Fed.  1014,  where  liti- 
gants have  stipulated  that  court  may  determine  validity  of  proposed  trus- 
tees' sale,  and  if  valid,  order  sale,  court  has  full  jurisdiction  over  matter ; 
Belt  V.  United  States,  4  App.  D.  C.  30,  waiver  of  trial  by  jury  in  a  crim- 
inal case  does  not  oust  court  of  jurisdiction,  and  evidence  taken  at  that 
trial  cannot  be  collaterally  attacked  in  second  proceeding;  Duncansen   v. 
Manson,  3  App.  D.  C.  271,  274,  in  order  for  court  to  have  jurisdictien  in 
guardianship  proceeding,  the  ward  must  be  a  minor,  and  when    minor 
did  not  complain  at  proceedings,  he  cannot  later  collaterally  attack  its  de- 
cree on  grounds  that  he  was  over  age;  Alabama  Great  Southern  R.  Co.  v. 
Hill,  139  Ga.  229,  Ann.  Oaa.  1914D,  996,  48  L.  B.  A.  (N.  8.)  236,  76  S.  B. 
1003,  holing  appointment  of  administrator  cannot  be  attacked  in  collat- 
eral proceeding;  Eddy  v.  People,  218  III.  616,  75  N.  E.  1072,  under  laws 
of  1879,  relating  to  police  pensions,  board  of  trustees  in  passing  on  rigrht 
of  applicant  for  pension  acts  in  quasi- judicial  capacity  and  its  finding  is 
binfling;  Applegate  v.  Applegate,  107  Iowa,  323,  78  N.  W,  38,  holding  that 
sale  of  land  under  execution  cannot  be  collaterally  attacked  by  judgment 
creditor  when  defendant  appeared  and  contested  action;  Kerlec  v.  New 
Orleans  Land  Co.,  130  La.  119,  57  South.  650,  judicial  sale  cannot  be  at- 
tacked on  ground  that  attorney  for  administratrix  acted  without  her  au- 
thority; Threadgill  v.  Colcord,  16  Okl.  470,  85  Pac.  710,  applying  rule  to 
receiver's  sale;  Blackman  v.  Mulhall,  19  S.  D.  548,  104  N.  W.  253,  want 
of  notice,  authority  of  administrator,  etc.,  cannot  be  attacked  collaterally 
in  proceeding  to  quiet  title  under  judicial  sale;  Howard  v.  Landsbei^'s 
Committee,  108  Va.  177,  60  S.  E.  775,  where  jurisdiction  existed  in  court 
over  lunatic's  property,  sale  by  its  order  not  open  to  collateral  attaok, 
on  account  of  want  of  notice  to  lunatic;  TurnbuU  v.  Mann,  99  Va.  46,  37 
S.  E.  289,  holding  order  approving  delivery  of  receiver's  note  for  collec- 
tion cannot  be  collaterally  questioned  for  invalidity  of  bond;  Dunfee   v. 
Childs,  45  W.  Va.  165,  30  S.  E.  106,  holding  stranger  purchasing  under 
decree  is  unaffected  by  reversal  of  decree — party  is  affected  by  reversal ; 
United  States  v.  Arredondo,  6  Pet.  730,  8  L.  £di  561,  holding  rule  extends 
to  executive  and  legislative  as  well  as  judicial  acts;  Cocke  v.  Halsey,   16 
Pet.  87,  10  L.  Ed.  897,  holding  when  court  has  jurisdiction,  decision  pre- 
sumed correct;  Harvey  v.  Tyler,  2  Wall.  345,  17  L.  Ed.  874,,  refusing*  to 
question,  collaterally,  judgment  of  competent  court  declaring  lands  -re- 
deemed from  forfeiture;  Keyes  v.  United  States,  109  U.  S.  340,  27  L.  Ed. 
966,  3  Sup.  Ct.  204,  refusing  to  question  collaterally  decision  of  court- 
martial;  White  V.  Crow,  110  U.  S.  189,  28  L.  Ed.  115,  4  Sup.  Ct.    74; 
everything  presumed  in  favor  of  judgment  on  collateral  attack;  United 
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States  ▼.  Land  Co.,  148  U.  S.  44,  37  L.  Ed.  860,  13  Sup.  Ct.  463,  refusing 
to  question  decision  of  State  Governor  exercising  power  conferred  on  him 
by  act  of  Congress ;  In  re  Lennon,  166  U.  S.  553,  41  L.  Ed.  1112,  17  Sup. 
Ct.  660,  allegation  of  citizenship  in  bill  > cannot  be  questioned  on  habeas 
corpus;  Derby  v.  Jacques,  1  Cliff.  437,  Fed.  Cas.  3817,  erroneous  decision 
binding  until  reversed;  Cassels  v.  Vernon,  5  Mason,  335,  Fed.  Cas.  2503, 
decree  of  probate  court  establishing  will  cannot  be  attacked  collaterally 
on  ground  of  incompetency  ^f  testator;  Starr  v.  Stark,  2  Sawy.  621,  Fed. 
Cas.  13,317,  applying  rule  to  ruling  in  progress  of  trial,  compelling  elec- 
tion between  counts ;  Tompkins  v.  Tompkins,  1  Story,  553,  Fed.  Cas.  14,091, 
applying  rule  to  decree  of  Supreme  Court  as  to  validity  of  will;  Lincoln 
V.  Tower,  2  McLean,  485,  Fed.  Cas.  8355,  r6cord  is  conclusive  on  all  mat- 
teiis  whick  might  have  been  traversed;  Sprague  v.  Litherberry,  4  McLean, 
452,  Fed.'  Cas.  13,251,  refusing  to  question  collaterally  appointment  of 
guardian;  McArthur  v.  Allen,  3  Fed.  322,  refusing  to  question  collaterally 
decree  setting  aside  will;  In  re  Wilson,  18  Fed.  37,  on  habeas  corpus  every 
presumption  is  in  favor  of  jurisdiction;  Walker  v.  Sturbans,  38  Fed.  300, 
refusing  to  disturb  decree  establishing  priority  of  liens  on  collateral  at- 
tack; Reinach  v.  Railroad  Co.,  58  Fed.  43,  distinguishing  between  jurisdic- 
tional and  quasi- jurisdictional  allegations ;  Ryder  v.  Innerarity,  4  Stew.  &  P. 
30,  refusii^  to  permit  collateral  attack  on  decision  of  land  commissioner; 
Evans  v.  PercifuU,  6  Ark.  429,  on  decision  of  Circuit  Court  in  action 
of  ejectment;  Borden  v.  State,  11  Ark.  548,  564,  54  Am.  Dec.  238, 
holding  when  jurisdiction  of  subject  matter  exists  jurisdiction  of  the 
person  cannot  be  inquired  into  collaterally;  Conway  v.  Ellison,  14  Ark. 
363,  refusing  to  enjoin  proceedings  on  erroneous  judgment  of  sister  State ; 
In  re  Warfield,  22  Cal.  63,  83  Am.  Dec.  51,  refusing  to  question  collater- 
ally decree  of  probate  court  admitting  will  to  probate;  Corrigan  v.  Jones, 
14  Colo.  314,  23  Pac.  914,  holding  similarly  to  preceding  case;  Holcorab 
V.  Phelps,  16  Conn.  132,  applying:  rule  to  decree  of  foreign  court;  Camp 
v.  Moseley,  2  Fla.  196,  holding  officA*  protected  in  executing  writ  irregu- 
larly issued  from  court  of  competent  jurisdiction;  Muncey  v.  Joest,  74 
Ind.  412,  holding  conclusive  a  finding  of  board  of  commissioners  that  facts 
sustaining  their  own  jurisdiction  exist;  Hampson  v.  Weare,  4  Iowa,  16, 
66  Am.  Dec.  118,  refusing  to  question  collaterally  a  judgment  directing 
execution  against  stockholders  for  corporate  debt;  Orr  v.  Thomas,  3  La. 
Ann.  584,  as  also  adjudication  of  community  property;  Jeannet  v.  Ricker, 
10  La.  Ann.  67,  a  decree  constituting  infant  a  major;  Salisbury  Assn.  v. 
Wicomico  Co.,  86  Md.  622,  39  Atl.  427,  a  decision  of  State  board  of  ap- 
peals ;  Parker  v.  Parker,  11  'Cush.  526,  a  decree  of'  foreign  court  admitting 
will  to  probate;  Watson  v.  Ulbrich,  18  Neb.  189,  24  N.  W.  733,  a  decree 
questioning  title ;  Foster  v.  Dugan,  8  Ohio,  107,  81  Am.  Dec.  484,  and  Pills- 
bury  V.  Dugan,  9  Ohio,  120,  34  Am.  Dec.  429,  denying  collateral  inquiry 
into  decree  in  partition;  Williams  v.  Saunders,  5  Cold.  78,  as  also  foreign 
decree  establishing  will;  Yates  v.  Houston,  3  Tex.  447,  decree  of  probate 
court  establishing  title  to  property  by  succession;  Lynch  v.  Baxter^  4  Tex. 
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446,  51  Am.  Dec.  743,  holding  similarly  to  preceding^  cafle;  Giddings  v. 
Steele,  28  Tex.  752,  91  Am.  Dec.  842,  decree  and  orders  of  probate  court ; 
dissenting  opinion  'in  Decattir  v.  Paulding,  14  Pet.  600,  10  L.  Ed.  609; 
Holmes  v.  Jennison,  14  Pet.  628,  10  L.  Ed.  627,  arguendo;  Noble  y.  Rail- 
road Co.,  147  U.  S.  174,  87  L.  Ed.  126,  13  Sup.  Ct.  273,  holding  decision 
of  Secretary  of  Interior  affecting  property  rights  cannot  be  revoked  by 
his  successor;  Bell  v.  Trust  Co.,  1  Biss.  270,  Fed.  Cas.  1260,  discussing 
general  subject  of  nature  of  jurisdiction;  I;^  re  McElibbeny  16  Fed.  Cas. 
212,  discussing  subject  of  jurisdictional  allegations. 

Where  Jurisdiction  of  subject  matter  exists,  sale  by  probate  court  cannot 
be  avoided  on  collateral  attack. 

Approved  in  Rezford  v.  Brunswick-Balke-CoUender  Co.,  181 1  Fed.  470, 
472,  104  C.  C.  A.  210,  where  statute  gave  court  jurisdiction  over  estate  of 
lunatic,  sales  made  under  its  order  cannot  be  attacked  collaterally  on 
account  of  errors ;  Clark  v.  Rossier,  10  Idaho,  359,  78  Ps^c.  '360,  applying 
rule  to  sale  of  mining  claims ;  Voorhees  v.  Jackson  ex  dem.  Bank  of  the  United 
States,  10  Pet.  477,  478,  9  L.  Ed.  501,  refusing  to  set  aside  judicial  sale  on 
collateral  attack  for  error  anterior  to  judgment,  reviewing  authorities,  Grig- 
non  V.  Astor,  2  How.  342,  343,  11  L.  Ed.  292,  refusing  to  set  aside  sale  by 
County  Court  upon  collateral  attack ;  Beauregard  v.  New  Orleans,  18  How. 
503, 15  L.  Ed.  472,  refusing  to  allow  probate  sale  to  be  attacked  collaterally ; 
Parker  v.  Kane,  22  How.  14, 16  L.  Ed.  290,  refusing  to  set  aside  administra- 
tor's sale  collaterally  where  no  guardian  )ias  been  appointed  to  represent  the 
heirs ;  Cooper  v.  Reynolds,  10  Wall.  316,  19  L.  Ed.  932,  refusing  to  question 
collaterally  execution  sale  founded  on  judgment  in  rem;  Hall  v.  Law,  102 
U.  S.  464,  26  L.  Ed.  218,  refusing  to  set  aside  partition  proceedings  on 
collateral  attack,  when  record  failed  to  show  they  were  founded  on  peti- 
tion; Davis  V.  Gaines,  104  U.  S.  391,  26  L.  Ed.  769,  refusing  to  vacate 
probate  sale  on  collateral  attack  when  proceedings  had  been  invalidated 
by  subsequent  discovery  of  a  will;<rhaw  v.  Ritchie,  136  U.  S.  548,  34 
L.  Ed.  538,  10  Sup.  Ct.  1044,  refusing  to  impeach  collaterally  order  of  sale 
in  probate  for  want  of  notice  to  heirs;  Manson  v.  Duncanson,  166  U.  S. 
547,  41  L.  Ed.  1110,  17  Sup.  Ct.  652,  refusing  to  permit  collateral  atUck 
on  probate  sale  for  want  of  notice  to  nonresident  minor;  Thompson  v. 
Phillips,   Bald.   272,  Fed.   Cas.   13,974,  refusing  to  question   collaterally 
erroneous  sale  under  ii.  fa. ;  Bank  of  United  States  v.  Voorhees,  1  Mt^Lean, 
225,  Fed.  Cas.  939,  refusing  to  permit  collateral  attack  on  sale  under  at- 
tachment; Sumner  v.  Moore,  2  McLean,  62,  Fed.  Cas.  13,070,  refusing  to 
question  collaterally  execution  sale  under  voidable  levy;  Miller  v.  Sullivan, 
4  Dill.  343,  Fed.  Cas.  9592,  or  a  guardian's  sale;  Daily  v.  Doe,  3  Fed.  913, 
914,  or  a  marshal's  sale  in  admiralty;  Garrett  v.  Boeing,  68  Fed.  61,  37  U.  S. 
App.  42,  or  an  administrator's  sale;  Wyman  v.  Campbell,  6  Port.  234,  235, 
241,  31  Am.  Dec.  684,  685,  689,  sale  under  decree  of  Orphans'  Court  may  not 
be  collaterally  avoided;  Cole  v.  Connolly,  16  Ala.  281,  nor  foreclosure  sale; 
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K^in^   ^.  Kent,  29  Ala.  654,  or  probate  sale;  Wright  v.  Ware,  60  Ala.  668,  or 
^dinizxistrator's  sale;  George  v.  Norris,  23  Ark.  129,  probate  sale;  Finlayson 
7.  ILiipscomb,  16  Fla.  763,  foreclosure  sale;  Grier  ▼.  McLendon,  7  Ga.  365, 
^UQtirdian's  sale;  Tucker  v.  Harris,  13  Ga.  14,  58  Am.  Dec.  497,  administrator's 
>ale  ;    Swiggart  v.  Harber,  4  Scam.  371,  39  Am.  Dec.  423,  execution  sale;  Laiie 
^«  Bommelmann,  17  111.  98,  administrator's  sale;  Ponder  v.  Moselcy,  2  Fla. 
^7y    48  Am.  Dec.  201,  title  of  purchaser  at  execution  sale  not  affected  by 
^xibsequent  reversal  of  judgment;  Tiffany  v.  Clover,  3  G.  Greene,  402, 
^^tS^e^Ao,  attachment  sale  not  void  for  irregular  return  of  sheriff;  Hain 
'y-  Smith,  1  Ind.  460,  refusing  to  question  collaterally  commissioner's  sale 
vix  probate;  Anderson  v.  Wilson,  100  Ind.  407,  foreclosure  sale;  Johnson 
'v.  Carson,  3  G.  Greene,  501,  sheriff's  sale  in  partition;  Cavender  ▼.  Smith, 
^  loiva,  348,  sheriff's  sale  under  execution ;  Morrow  v.  Weed,  4  Iowa,  89, 
«idministrator's  sale;  Dcnegre  v.  Haun,  14  Iowa,  !J48,  81  i^  Dec.  485, 
ftaie  of  homestead  under  execution;  Pursley  v.  Hayes,  22  Iowa,  34,  92 
Am.  Dec  S68,  guardian's  sale;  Paine  v.  Spratley,  5  Kan.  641,  execution 
sale;  Mills  v.  Ralston,  10  Kan.  212,  foreclosure  sale;  Depuy  v.  Bemiss, 
2  La.  Ann.  515,  sale  under  order  of  United  States  Circuit  Court ;  Nisdom 
V.  Buckner,  31  La.  Ann.  57,  58,  mortgage  sale  under  decree  of  probate 
court;  Cockey  v.  Cole,  28  Md.  285,  92  Am.  Dec.  686,  a  foreclosure  sale; 
8chle£^.  Baltimore  29  Md.  47,  sale  under  decree  in  chancery;  Long  v. 
Long,  62  Md.  63,  sale  under  decree ;  Sanders  v.  McDonald,  63  Md.  512,  fore- 
closure sale;  Jones  v.  Talbot,  9  Mo.  124  (125),  sale  under  decree  setting 
aside  deed  of  trust;  Trumble  v.  Williams,  18  Neb.  154,  24  N.  W.  720,  and 
Gordon  v.  Gordon,  55  N.  H.  405,  administrator's  sale;  Blanchard  v.  Web- 
ster, 62  N.  H.  468,  executor's  sale;  Monroe  v.  Douglas,  4  Sand.  Ch.  197, 
205,  trustee's  sale;  Glover  v.  Ruflfin,  6  Ohio,  270,  and  Ewing  v.  Higby,  7 
Ohio,  200,  28  Am.  Dec.  636,  administrator's  sale;  Sydnor  v.  Roberts,  13 
Tex.  620,  65  Am.  Dec.  92,  execution  sale;  Alexander  v.  Maverick,  18  Tex. 
194,  67  Am.  Dec.  696,  administrator's  sale;  Hawley  v.  Bullock,  29  Tex. 
224,  sheriff's  sale;  Hudson  v.  Jurnigan,  39  Tex.  588,  probate  sale;  Quesen- 
berry  v.  Barbour,  31  Gratt.  500,  trustee's  sale;  Pennybacker  v.  Switzer, 
75  Va.  686,  guardian's  sale;  Allan  v.  Hoffman,  83  Va.  137,  2  S.  E.  606, 
sale  in  chancery ;  Ryan  v.  Fergusson,  3  Wash.  368,  28  Pac.  ^14,  and  Jack- 
Bon  v.  Astor,  1  Pinn.  161,  39  Am.  Dec.  294,  administrator's  sale. 

Distinguished  in  ^abaricgo  v.  Maverick,  124  U.  S.  282,  31  L.  Ed.  489, 
8  Sup.  Ct.  472,  holding  no  presumption  of  jurisdiction  exists  in  proceedings, 
not  according  to  the  common  course  of  justice ;  Adams  v.  Jeffries,  12  Ohio 
272,  40  Am.  Dec.  479,  holding  void  an  administrator's  sale  when  heirs  not 
parties  to  proceedings. 

Conclusiveness  of  probate  as  res  judicata.    Note,  21  Is.  R.  A.  681,  682. 
Conclusiveness  of  judgment  in  rem.    Note,  11  E.  R.  0.  46. 

Every  reasonable  intendment  Ifl  made  in  favor  of  the  proceedinfs  of  a 
court  of  competent  JiiiisdictiOB* 
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Approved  in  State  t.  Joseph,  175  Ala.  597,  Ann.  Oas.  1914D,  248,  57 
South.  948,  court  will  not  look  beyond  journals  of  house  of  legislature  t& 
determine  whether  or  not  bill  has  been  validly  passed;  Bursey  v.  Lyon, 
30  App.  D.  C.  613,  when  court  has  jurisdiction,  it  will  be  presumed  that 
all  parties  necessary  to  decree  were  before  it;  Hunt's  Heirs  v.  Ellison's 
Heirs,  32  Ala.  194,  applying  rule  to  sustain  foreclosure  sale  attacked  for 
irregularity;  Bumpus  v.  Fisher,  21.  Tex.  568,  to  proceedings  in  criminal 
case  attacked  for  malice;  Shadracks  v.  Woolfolk,  32  Gratt.  709,  judg^nent 
presumed  regular  on  collateral  attac^;  Horner  v.  Doe,  1  Ind.  133,  48  Am. 
Dec)  358,  jurisdiction  of  person  and  subject  matter  will  be  presumed  in 
case  of  court  of  competent  jurisdiction. 

Distinguished  in  Cooper  v.  Sunderland,'  3  Iowa,  129,  66  Am.  Dec.  61, 
holding  that  presumption  of  jurisdiction  does  not  apply  to  court  exercising 
functions  out  of  the  prdinary  course  of  judicial  acts. 

It  is  sufllcient  to  recite  substance  of  proceedings  in  commissioner's  deed, 
under  act  requiring  their  recital,  without  setting  them  out  in  haec  verba. 

Cited  in  Grignon  v.  Astor,  2  How.  339,  340,  11  L.  Ed.  291,  holding  juris- 
diction sufficiently  shown  if  anything  appears  on  the  record  showing  the 
subject  matter  and  the  exercise  of  the  judicial  power. 

Purchaser  at  Judicial  sale  is  not  bound  to  look  further  back  than  tiie  order 
of  the  court. 

Approved  in  Faulds  v.  Tilton,  192  Fed.  300,  112  C.  C.  A.  555,  Federal 
courts  will  follow  practice  of  State  courts  regarding  real  property  and  will 
not  require  confirmation  of  sale  where  State  statute  does  not;  Bonbright 
V.  Schoettler,  127  Fed.  324,  holding  under  Pennsylvania  fire-escape  act 
of  1879,  official  certificate  of  approval  properly  issued,  is  conclusive  evi- 
dence of  compliance  with  act  and  protects  owner  from  liability  thereunder 
for  either  penalty  or  damages;  Thaw  v.  Ritchie,  5  Mackey  (D.  C),  224, 
fact  that  court  had  jurisdiction  governs  even  though  sale  under  its  order 
might  not  have  been  for  best  interests  of  estate;  Simmons  v.  Saul,  138 
U.  S.  455,  84  L.  Ed.  1061,  11  Sup.  Ct.  374,  Sumner  v.  Moore,  2  McLean, 
64,  Fed.  Cas.  J3,610,  Price  v.  Winter,  15  Fla.  106,  Buckmaster  v.  Carlin, 

3  Scam.  108,  Mills  v.  Ralston,  10  Kan.  212,  Lalanne  v.  Moreau,  13  La.  437, 
McCullough  V.  Minor,  2  La.  Ann.  468 ,  Succession  of  Hebrard,  18  La.  Ann. 
494,  Howard  v.  Moore,  2  Mich.  232,  Seward  v.  Did^ier,  16  Neb.  62,  20 
N.  W.  13,  Sheldon  v.  Newton,  3  Ohio  St.  500,  Dancy  v.  Stricklinge,  15 
Tex.  559,  65  Am.  Dec.  182,  Burdett  v.  Silsbee,  15  Tex.  618,  619,  George 
V.  Watson,  19  Tex.  370,  Zickle  v.  McCue,  26  Gratt.  528,  and  Hull  v.  Hull, 
26  W.  Va.  30,  all  following  rule. 

Distinguished  in  Williamson  v.  Berry,  8  How.  654,  12  L.  Ed.  1195,  hold- 
ing sale  under  private  act  not  a  judicial  sale. 

Judicial  sales  aa  affected  by  statute  of  frauds.    Note,  7  Ann.  Oas.  1072. 
Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  R.  A. 
40. 
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MiB<ieIlaneous.  Cited  in  Bnmham  v.  Webster,  1  Wood.  &  M.  180,  Fed. 
Cas.  2179,  discussing  judgments  generally;  Smith  v.  Gayle,  58  Ala.  604,  Bull 
V.  Rowe,  13  S.  C.  368,  and  Douglass  v.  Craig,  13  8.  G.  373,  discussing 
voidable  assignment  of  homestead. 

2  Pet.  170>185,  7  L.  Ed.  386,  TOWKSLEY  ▼.  SUMRAUi. 

Bills  of  exchange  payable  at  given  time  after  date  need  not  be  presented 
for  acceptance,  but  payment  may  be  demanded  at  maturity. 

Approved  in  Evans  v.  Bridges,  4  Port.  351,  nonacceptanee  of  bill  of 
exchange  before  maturity  and  notice  fixes  liability  of  parties,  and  bill 
need  not  be  presented  for  payment  at  maturity;  Whiteford  v.  Burckmyer, 
1  Qill.  149,  39  Am.  Dec.  652,  action  will  lie  upon  notice  of  presentment 
and  nonacceptanee  of  bill  of  exchange  without  waiting  for  demand  of^ 
payment  at  maturity;  Plato  v.  Reynolds,  27  N.  Y.  590,  where  acceptance 
of  bill  of  exchange  is  refused  upon  day  of  maturity,  no  further  demand 
of  payment  is  necessary  to  charge  drawer  or  indorser;  Walker  v.  Stetson, 
19  Ohio  St.  404,  2  Am.  Bep.  407,  presentment  for  acceptance  of  bill  of 
exchange  payable  on  certain  day  is  not  necessary,  and  presentment  for 
pa3mient  olfday  of  maturity  is  sufficient  to  charge  drawer  and  indorsers; 
Terbell  v.  Downer,  27  Vt.  510,  66  Am.  Dec.  218,  presentment  for  pay- 
ment of  bill  of  exchange  payable  at  specified  time  and  place  is  not 
necessary  to  hold  maker  or  acceptor;  Smith  v.  Roach,  7  B.  Mon.  19, 
holding  that  when  presentation  is  made,  notice  of  dishonor  must  be  given; 
Allen  V.  Bank,  22  Wend.  222,  34  Am.  Dec.  291,  and  Allen  v.  Suydam,  20 
Wend.  324,  32  Am.  Dec.  557,  holding  when  presentment  is  made  notice  of 
dishonor  must  be  given. 

Distinguished  in  Hart  v.  Smith,  15  Ala.  808,  50  An;^.  Dec.  161,  holding 
bill  payable  at  sight  must  be  presentccjf  for  acceptance. 

Oertiflcate  of  protest  of  foreign  bill  is  solllcient  proof  of  disbonor. 
Approved  in  Pierce  v.  Indseth,  106  U.  S.  549,  27  L.  Ed.  255,  1  Sup.  Ct. 
421,  in  action  against  drawer  of  foreign  bill  of  exchange  payable  in  Norway, 
certificate  of  protest  was  accepted  as  proof  of  presentment  and  nonpay- 
ment of  bill;  Indseth  v.  Pierce,  13  Fed.  Cas.  34,  Fed.  Cas.  7026,  in  ac- 
tion upon  foreign  bill  of  exchange  payable  in  Norway,  notary's  certificate 
of  protest  was '  good  evidence   to   prove   presentment   and   nonpayment ; 
Chew  V.  Read,  11  Smedes  &  M.  189,  notarial  certificate  of  protest  of  bill 
of  exchange  payable  in  Louisiana  reciting  that  presentment  and  demand 
were  ma^e  by  notary's  deputy  is  sufficient;  Carter  v.  Burley,  9  N.  H.  566, 
568,  protest  by  notary  at  place  of  payment  of  indorsed  promissory  note, 
made  in  one  State  and  payable  in  another,  was  sufficient  evidence  of  dis- 
honor; Halliday  v.  McDougall,  20  Wend.  85,  notary's  certifica);e  of  protest 
is  evidence  of  notice  where  protest  states  such  notice  was  given;  Donegan 
V.  Wood,  49  Ala.  252,  20  Am.  Bep.  280,  it  seems  the  notarial  certificate 
must  be  tinder  seal;  Ticonic  Bank  v.  Stackpole,  41  Me.  305,  holding  the 
bill  payable  in  another  State  foreigin  within  the  rule;  Johnson  v.  Brown, 


«    - 


2  Pet.  170-185  NOTES  ON  U.  S.  REPORTS.  696 

154  Mass.  106,  27  N.  E.  994,  holding  similarly;  Peabody  Ins.  Co.  v.  Wilson, 
29  W.  Va.  547,  2  S.  E.  898,  holding  certificate  of  protest  prima  facie  proof 
of  all  the  facts  contained  therein;  McAfee  v.  Doremus,  5  How.  63,  12 
L.  Ed.  51,  arguendo;  Green  v.  Gross,  12  Neb.  124,  10  N.  W.  461,  seal  of 
notary  prima  facie  proves  itself. 

Distinguished  in  White  v.  Englehard,  2  Smedes  &  M.  40,  holding  rule 
does  not  apply  to  promissoiy  note. 

A  blU  drawn  In  one  State  upon  resident  of  another,  is  to  be  treated  as 
foreign,  and  a  notary's  protest  is  per  se  evidence. 

Approved  in  Halliday  v.  McDougall,  20  Wend.  84,  bill  of  exchange  drawn 
in  one  State  upon  person  in  another  is  forei^  bill  and  notary's  protest 
in  State  where  drawee  resides  is  evidence  of  presentment  and  refusal; 
dissenting  opinion  in  Musson  v.  Lake,  4  How.  282,  285,  11  L.  Ed.  975,  977, 
holding  such  bill  is  foreign;  Case  v.  Heffner,  10  Ohio  183,  Wells  v.  White- 
head, 15  Wend.  530,  Grafton  Bank  v.  Moore,  14  N.  H.  147,  Carter  v. 
Burley,  9  N.  H.  566,  and  Atwater  v.  Streets,  1  Doug.  (Mich.)  455,  all 
holding  such  bill  is  foreign,  and'  dishonor  may  be  proved  by  certificate  of 
protest;  Williams  v.  Putnam,  14  N.  H.  541,  40  Am.  Dec  206,  where  note 
is  drawn  in  one  State  and  indorsed  in  another,  dishonor  may  be  proved 
by  protest. 

A  pre-existing  debt  is  a  valid  consideration  for  a  bill  of  exdiange,  and 
for  a  promise  to  accept.  *  • 

Approved  in  Brooklyn  City  etc.  R.  R.  Co.  v.  National  Bank  of  the  Re- 
public of  New  York,  102  U.  S.  43,  26  L.  Ed.  72,  bona  fide  holder  of  promis- 
sory note  for  pre-existing  debt  is  not  affected  by  equities  between  prior 
parties;  Swift  v.  Tyson,  16  Pet.  20,  10  L.  Ed.  872,  promissory  note  for 
pre-existing  debt,  received  by  bona  fide  holder  before  maturity  and  with- 
out notice,  is  not  affected  by  equities  between  antecedent  parties;  Melton 
v.  Pensacola  Bank  etc.  Co.,  190  Fed.  133,  111  C.  C.  A.  166,  holding  note 
transferred  by  indorsement  before  maturity  in  payment  of  precedent  debt 
is  for  value  in  due  course;  Riley  v.  Anderson,  2  McLean,  593,  Fed.  Cas. 
11,835,  2Q  Fed.  Cas.  802,  promissory  note  for  pre-existing  debt  in  hands 
of  bona  fide  holder  is  not  affected  by  equities  between  original  parties; 
Jewett  V.  Howe,  1  Woods,  634,  Fed.  Cas.  7311,  in  action  by  bona  fide 
holder  against  acceptor  of  bill  of  exchange  for  pre-existing  debt  of  drawer^ 
that  holder  knew  acceptance  was  for  acconmiodation  is  no  defense;  Bond 
v.  Central  Bank  of  Georgia,  2  Ga.  104,  holder  of  note  for  pre-existing  debt, 
receiving  it  before  due  without  notice,  is  unaffected  by  equities  between 
prior  parties;  Bostwick  v.  Dodge,  1  Doug.  (Mich.)  416,  41  Am.  Dec.  586, 
holder  of  no'te  indorsed  for  pre-existing  debt  is  not  affected  by  equities 
between  prior  parties,  where  note  received  before  maturity  and  without 
notice  of  equities ;  Doe  v.  Bumham,  31  N.  H.  433,  bona  fide  holder  of  note 
for  pre-existing  debt  takes  it  free  from  equities  between  prior  parties* 
Brush  V.  Scribner,  11  Conn.  403,  29  Am.  Dec.  816,  applying  rule  even  when 
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bill  had  been  obtained  by  fraud;  Johnson  ▼.  Barney,  1  Iowa,  535,  rights 
of  holder  are  same  whether  debt  pre-existing  or  contracted  at  the  time 
of  transfer;  Fellows  y.  Harris,  12  Smedes  &  M.  466,  Boatman's  Savings 
Inst.  V.  Holland,  38  Mo.  51,  both  following  role;  Proctor  y.  Baldwin,  82 
Ind.  376,  questioning  whether  there  most  be  actual  surrender  of  the  eyi- 
dence  of  the  antecedent  debt.   ' 

Distinguished  in  William's  y.  Little,  11  N.  H.  70,  holding  rule  aliter  where 
transfer  is  by  way  of  pledge. 

Damage  to  tlie  promisee  constitutes  a  good  consideration. 
Approved  in  Piatt  y.  United  States,  22  Wall.  .507,  22  L.  Ed.  861,  con- 
tractor, imprisoned  for  debts  and  released  by  act  directing  officers  of  gov- 
eminent  to  settle  accounts,  is  not  precluded  by  such  settlement  from  re- 
covery on  balance  due  him  from  government;  United  States  v.  Linn,  15 
Pet.  314,  10  L.  Ed.  751,  emoluments  and  benefits  resulting  from  appoint- 
ment as  receiver  of  public  moneys  was  sufficient  consideration  for  surety 
bond;  Robt.  E.  Lee  etc.  Min.  Co.  v.  Omaha  etc.  Smelting  Co.,  16  Colo.  132, 
26  Pao.  331,  proposition  made  by  corporation  to  mining  company  to  pur- 
chase all  ores  mined  during  succeeding  six  months  at  price  named  and 
accepted  by  minipg  company  is  valid  contract;  Clement  v.  Bowe,  33  S.  D. 
505,  146  N.  W.  701,  holding  conveyance  of  land  to  corporation  sufficient 
consideration  for  promise  of  one  of  its  officers ;  Lane  v.  Scott,  57  Tex.  372^ 
agreement  to  postpone  delivery  of  cattle  materially  changing  original  eon- 
tract  without  his  consent  was  for  sufficient  consideration  and  released 
surety;  Gillespie  v.  Battle,  15  Ala.  283,  holding  that  parting  with  posses^ 
sion  under  voidable  contract  of  sale  is  sufficient  consideration  to  support 
note  for  purchase  money;  Feamley  v.  De  Mainville,  5  Colo.  App.  445,  39 
Pac.  74,  holding  loss  of  rent  sufficient  to  support  promise  to  pay  part 
of  loss;  Clark  v.  Sigoumey,  17  Conn.  518,  holding  release  of  interest  in 
land,  however  trivial,  is  sufficient  to  support  promissory  note;  Tompkins 
V.  Phillips,  12  Ga.  55,  holding  expenditure  of  time  and  money  in  pursuit 
of  property  sufficient  to  support  agreement  to  release  lien  thereon ;  Gordon 
V.  Dalby,  30  Iowa,  228,  holding  agreement  to  perform  contract  of  another 
sufficient  to  support  promise  to  be  allowed  to  receive  the  proceeds  thei^of ; 
Bason  v.  Hughart,  2  Tex.  479,  relinquishing  a  judgment  may  be  a  good 
consideration. 

ITVliere  tiiere  is  an  independent  consideration  moving  ftom  promisor  to 
promisee,  promise  to  pay  debt  of  anotber  is  witliout  statute.  . 

Approved  in  Putnam  Nat.  Bank  v.  Snow,  172  Mass.  576,  52  N".  E.  1079, 
holding  that  oral  acceptance  of  bill  of  exchange  is  binding  on  acceptor; 
Kelley  v.  Greenough,  9  Wash.  663,  38  Pac.  159,  promise  of  third  party 
to  accept  bill  of  exchange  not  yet  drawn  is  not  within  statute  of  frauds 
requiring  acceptance  of  bill  to  be  in  writing,  and  is  binding;  Emerson  v. 
Slater,  22  How.  43,  16  L.  Ed.  365,  holding  direct  contract  of  stockholder 
for  benefit  of  corporation  without  the  statute;  Brown  v.  Harrelly  40  Ark. 
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430,  holding  where  credit  is  given  to  promisor  and  not  to  third  party,  it 
is  an  original  obligation  and  without  the  statute;  Simonton  v.  Gandolpho, 
2  Fla.  396;  holding  promise  by  purchaser  of  land  to  pay  mortgage  debt  in 
consideration  of  release,  without  the  statute;  Hackleman  v.  Miller,  4 
Blackf .  324,  holding  promise  of  administrator  to  purchaser  of  note  of  de- 
I ceased  that  it  would  be  paid  not  within  the  statute;  Horn  v.  Bray,  51  Ind. 
564,  19  Am.  Rep.  746,  promise  of  surety  to  indemnify  cosureties,  made  to 
induce  them  to  sign,  is  not  within  the  statute ;  Kohn  v.  Bank,  15  Kat.  435, 
holding  promise  to  pay  draft  of  one's  agent  if  he  fail  to  meet  it  without 
the  statute;  Jones  v.  Palmer,  1  Doug.  (Mich.)  382,  holding  guaranty  of 
note  of  third  person  transferred  in  i^ayment  of  existing  indebtedness  not 
within  the  statute ;  Green  v.  Brookins,  23  Mich.  53,  9  Am.  Rep.  76,  promise 
made  as  inducement  to  surrender  claim,  that  a  certain  note  would  be  paid 
is  not  within  the  statute;  Muller  v.  Riviere,  59  Tex.  642,  46  Am.  Rep.  292, 
holding  promise  of  wife  to  pay  debt  of  husband  in  consideration  of  for- 
bearance tor^foreclose,  not  within  the  statute;  Heidenheimer  v.  Johnson, 
1  Tex.  Civ.  App.  349,  holding  verbal  promise  to  indemnify  officer  not 
within  the  statute ;  Hewett  v.  Currier,  63  Wis.  395,  23  N.  W.  888,  promise 
of  owner  to  pay  subcontractor  in  consideration  of  forbearance  to  file  Uen 
is  without  the  statute. 

Distinguished  in  Morse  v.  Bank,  1  Holmes,  214,  Fed.  Cas.  9857,  holding 
verbal  promise  of  bank  to  pay  check,  if  presented  through  the  clearing- 
house, within  the  statute;  Plummer  v.  Lyman,  49  Me.  234,  holding  verbal 
promise  to  accept  nonexistent  bill  within  the  statute,  there  being  no  in- 
dependent consideration  for  the  promise;  Nelson  v.  Boynton,  3  Met.  401, 
37  Am.  Dec.  15Q,  holding  promise  to  pay  note  of  third  person  in  considera- 
tion of  discontinuance  of  attachment  suit  thereon  is  within  the  statute; 
Hetfield  v.  Dow,  27  N.  J.  L.  451,  453,  holding  it  contrary  to  weight  of 
authority  so  far  as  it  holds  that  liability  of  principal  debtor  does  not 
render  engagement  of  third  party  collateral. 

Contracts  of  indemnity,  whether  within  the  statute  of  frauds.    Note, 

42  Am.  St.  Rep.  188. 
Requirement  that  promise  to  answer  for  debt  of  another  must  be  in 

writing,  and  what  promises,  though  to  pay  something  for  another, 

are  original  promises.     Note,  95  Am.  Dec.  253,  255. 
Application  of  statute  of  frauds  to  promise  to  indemnify.     Note,  6 

Ann.  Oas.  672. 
Validity  of  parol  /promise  to  accept  order  or  bill  of  exchange.    Note, 

26  L.  R.  A.  622. 

Becovery  may  be  had  on  a  binding  oral  promise  to  accept  a  blU,  altbongb 
there  be  no  virtaal  acceptance. 

Approved  in  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  414,  23  L.  Ed.  249, 
bank  discounting  bill  may  recover  upon  implied  promise  to  accept  bill, 
where  drawee  stood  by  and  allowed  drawer  to  make  statements  that 
drawee  had  promised  to  accept  such  bill ;  Putnam  National  Bank  v.  Snow, 
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170  Mass.  574,  52  N.  E.  1079,  holder  taking  bill  of  exchange  upon  faith  of 
oral  promise  to  accept  may  recover  from  drawee;  Russell  v.  Wiggin,  2 
Story,  238,  Fed.  Cas.  12,165,  promise  in  letter  of  credit  to  accept  bills  not 
yet  drawn  is  binding,  and  holder  induced  to  take  bills  on  faith  of  such 
I)romise  may  recover;  Rice  v.  Porter,  16- N.  J.  L.  446,  449,  acceptance  to 
pay  bill  drawn  for  rent  when  rent  was  due  is  conditional  and  must  be 
declared  on  specially  with  averment  that  condition  had  been  performed, 
otherwise  variance  woul4  be  fatal;  Bayard  v.  Lathy,  2  McLean,  464,  Fed. 
Cas.  1131,  holding  promise  to  accept  amounts  to  an  acceptance;  Kennedy 
V.  Geddes,  3  Ala.  585,  37  Am.  Dec.  715,  rule  applies,  although  at  time  of 
promise  both  amount  and  time  of  payment  are  unknown ;  Laf  argue  v.  Har- 
rison, 70  Cal.  386,"  59  Am.  Bep.  419,  9  Pac.  262,  holding  signer  of  si)ecial 
letter  of  credit  liable  to  third  party  who  advances  money  on  the  faith  of 
the  promise  to  accept  therein  contained;  Nelson  v.  Bank,  48  111.  41,  95  Am. 
l>ec.  514,  promise  of  ban^  to  pay  checks  may  be  enforced  by  third  party 
who  took  checks  on  the  faith  of  such  promise;  Nimocks  v.  Woody,  97 
N.  C.  5,  2  Am.  St.  Bep.  270,  2  S.  E.  251,  bill  must  follow  terms  prescribed 
in  promise  to  accept;  Rice  y.  Porter,  16  N.  J.  L.  446,  449,  discussing 
conditional  acceptances. 

Distinguished  in  Strohecker  v.  Cohen,  1  Spear,  353,  354,  parol  promise 
to  accept  bill  for  pre-existing  debt  drawer  owes  to  purchaser  is  not  bind- 
ing, as  such  promise  did  not  induce  purchase. 

Acceptance  of  drawee  binds  Mm,  even  though  It  be  known  to  the  holder 
tliat  he  has  no  funds  of  drawer  in  bis  hands. 

Cited  in  Law  v.  Brinker,  6  Colo.  556,  holding  drawee  cannot  plead  want 
of  consideration  after  acceptance;  Diversy  v.  Moor,  22  111.  333,  74  Am.  Dec. 
158,  holding  acceptor  of  bill  is  principal  debtor. 

The  mere  fact  that  drawer  and  acceptor  of  a  bill  are  partners  does  not 
make  it  a  partnership  hilL  v^ 

Cited  in  Le  Roy  v.  Johnson,  2  Pet.  200,  7  L.  Ed.  397,  and  Fillyan  v. 
Laverty,  3  Fla.  102,  following  rule. 

Miscellaneous.  Cited  in  Levy  &  Cohn  Mech.  Co.  v.  Kauffman,  114  Fed. 
174,  holding  accommodation  acceptor  of  bill  of  exchange  is  liable  to  holder 
for  value  for  face  of  bill ;  Fishbaugh  v.  Spunaugh,  118  Iowa,  340,  92  N.  W. 
59,  holding  landlord 's  agent  who  stands  by  and  sees  tenant  sell  crop  waives 
landlord's  lien;  Exchange  Nat.  Bank  v.  Bank,  112  U.  S.  291,  28  L.  Ed. 
727,  5  Sup.  Ct.  148;  Hopkins  v.  Richardson,  9  Gratt.  495; 

2  Pet.  186-200,  7  !■.  Ed.  891,  I^B  ROY  Y.  J0HK80N. 

Testimonisr  of  party  in  interest  is  admissible  where  he  testifies  against  his 
interest. 

Cited  in  Brooks  v.  McKinney,  4  Scam.  316,  holding  party  in  interest, 
who  is  not  a  party  to  the  suit,  may  be  compelled  to  testify  against  his 
interest;  McLelland  v.  Ridge  way,  12  Ala.  486,  holding  judgment  not  ad- 
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missible  against  a  party  anless  a  contrary  judgment  would  have  been  admis- 
sible in  his  favor;  Lefferts  v.  De  Mott,  21  Wend.  138,  holding  release  of 
partner  restores  his  competency. 

Distinguished  in  Latham  v.  Kenniston,  13  N.  H.  208,  holding  partner  in- 
competent as  witness  to  prove  partnership. 

One  who  is  named  in  action  as  party,  but  who  is  not  brought  into  the  suit 
by  process,  is  not  disqualified  from  testifying  on  ground  that  he  is  party. 

Cited  in  Wright  v.  Boynton,  37  N.  H.  20,  72  Am.  Dec.  321,  arguendo. 

Bill  drawn  or  accepted  by  a  firm  in  their  usual  name  is  presumed  to  be  o& 
their  joint  account. 

Approved  in  Warren  Deposit  Bank  v.  Younglove,  112  Ky.  773,  66  S.  W. 
750,  holding  mere  fact  that  partner  signed  name  to  note  under  his  own 
name  not  sufficient  to  charge  discounting  bank  with  notice  of  fact  that 
firm  was  surety  merely ;  Faler  v.  Jordan,  44  Misi#  288,  holding  presumption 
is  that  partner  has  authority  to  sign  firm  name  to  negotiable  paper. 

Third  persons,  1b  contracting,  are  not  bound  to  Inquire  whether  partner  is 
acting  for  firm  account  or  for  his  own  Individual  advantage. 

Approved  in  McKinney  v.  Bradbury,  Dall.  (Tex.),  444,  in  action  upon 
account  stated,  setoff  for  charter  of  steamboat  by  one  member  of  firm  for 
use  of  firm  should  not  have  been  barred  without  proof  that  charter  was 
for  individual  use.  ^ 

Firm  is  not  bound  where  partner  acts  on  his  separate  aocount,  and  those 
with  whom  he  is  dealing  have  reason  to  helieVe  that  to  be  the  ease. 

Cited  in  dissenting  opinion  in  Winship  v.  Bank,  5  Pet.  576,  577,  8  L.  Ed. 
233,  234,  bank  having  knowledge  of  irregularity  in  discounting  firm  note 
is  not  an  innocent  indorsee;  Bloom  v.  Helm,  53  Miss.  30,  holding  where 
transaction  was  not  in  usual  course  of  business,  transferee  was  put  upon 
inquiry;  Cook  v.  Bloodgood,  7  Ala.  ,686,  discussing  liability  of  partnership 
for  note  made  by  partner  for  his  individual  benefit. 

Distinguished  in  Richardson  v.  Farmer,  36  Mo.  43,  88  Am.  Dec.  131,  hold- 
ing rule  aliter  in  case  of  dormant  partnership. 

Dormant  partners  and  their  powers  and  liabilities.    Note,  56  Am.  Dec. 
149. 

A  name  assumed  and  publicly  used  becomes  the  firm  nailie,  though  not  con- 
tained in  the  articles  of  copartnership. 

Approved  in  Keeley  v.  Bourne,  15  Or.  482,  16  Pac.  44,  deed  conveying 
land  to  partnership  under  firm  name,  though  insufiicient  to  convey  Icg^I 
title,  vests  equitable  title  in  partnership  defeating  plaintiffs  title  subse- 
quently acquired;  Pursley  v.  Ramsey,  31  Ga.  409,  proving  signature  to 
promissory  note  to  be  firm  name. 

Fact  that  proceeds  of  hill  drawn  in  name  of  one  partner  were  applied  in 
payment  of  partnership  debt  does  not  make  It  partnership  obligation. 
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Approved  in  National  Bank  of  Salem  v.  Thomas,  47  N.  Y.  20,  money 
loaned  upon  promissory  note  of  member  of  partnership  and  npon  his  credit, 
though  applied  to  payment  of  partnership  debts,  does  not  constitute  lender 
creditor  of  firm ;  Goodrich  v.  Leland,  18  Mich.  120,  holding  mode  in  Which 
commercial  paper  is  used  cannot  alter  the  legal  effect  of  the  contract  by 
which  it  was  obtained. 

Where  oae  deals  with  partner  in  his  individual  capacity,  fact  that  he  had 
no  knowledge  of  dissolution  of  firm  is  Immaterial. 

Cited  in  Dawson  v.  Pogue,  18  Or.  126,  6  L.  R.  A.  181,  22  Pac.  643,  hold- 
ing no  notice  of  withdrawal  of  dormant  partner  is  necessary. 

Miscellaneous.  Cited  in  Burnham  v.  Whittier,  6  N.  H.  334,  holding 
partner  has  authority  to  indorse  firm  note  to  himself  and  sue  in  his  own 
name ;  Mclntire  r.  McLaurin,  2  Humph.  72,  assignment  of  partnership  note 
by  individual  partner  in  his  own  name  does  not  pass  title. 

2  Pet.  201-215,  7  K  Ed.  397.  HUNT  V.  ^WIOKUTFB. 

Entry  is  not  vitiated  from  fact  that  it  is  made  in  the  name  of  heirs  of 
deceased  generally,  instead  of  by  names  of  such  heirs. 

Cited  in  Hart  v.  Young,  3  J.  J.  Marsh.  418,  holding  entry  in  name  of 
"heirs"  will  vest  equity  in  devisees. 

Where  both  parties  occupy  portion  of  property  in  controversy,  the  one 
having  the  better  right  has  constructive  possession  of  all  land  not  occnpied  in 
fact  by  his  adversary. 

Approved  in  Wilkins  v.  Pensacola  City  Co.,  36  Fla.  59,  18  South.  26, 
owner  of  true  legal  title  of  large  tract  of  land  has  constructive  possession 
of  all  land  not  actually  and  adversely  occupied;  John  T.  Moore  Planting 
Co.  V.  Morgan's  etc.  S.  S.  Co.,  126  La.  889,  53  South.  39,  holding  railroad 
company  could  claim  only  such  land  a&  was  necessary  for  right  of  way  and 
appurtenances;  Young  v.  Campbell,  6  J.  J.  Marsh.  492,  arguendo;  dissent- 
ing opinion  in  Tribble  v.  Frame,  7  J.  J.  Marsh.  610,  following  rule;  Sawyer 
V.  Oliver,  7  J.  J.  Marsh.  180,  discussing  question  whether  rule  applies  in 
favor  of  junior  patentee  against  prior  possession  of  elder  patentee. 

Distinguished  in  Smith  v.  Frost,  2  Dana,  151,  and  White  v.  Bates,  7 
J.  J.  Marsh.  546,  holding  rule  not  applicable  where  only  one  party  had 
possession  within  the  disputed  strip. 

Where  statute  requires  publication  of  notice  to  absent  defendants  for  two 
calendar  months,  eight  weeks'  publication  will  not  confer  jurisdiction,  and 
decree  founded  thereon  is  void. 

Approved  in  Bertwell  v.  Haines,  10  Okl.  471,  63  Pac.  702,  term  "month'' 
in  land  contest  statute  means  calendar  month  and  not  period  of  thirty 
days ;  Guaranty  etc.  Trust  Co.  v.  Railroad  Co.,  139  U.  S.  147,  85  L.  Ed.  120, 
11  Sup.  Ct.  516,  holding  publication  on  foreclosure  must  be  for  full  statutory 
period;  Guaranty  T.  &  S.  D.  Co.  v.  Buddington,  27  Fla.  226,  12  L.  B.  A. 
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774,  9  South.  249,  to  same  effect;  Mercantile  Trust  Co.  v.  Residence  Co., 
94  Ky.  274,  22  S.  W.  314,  applying  rule  to  publication  of  warning  order 
under  Federal  statute;  Nations  v.  Johnson,  24  How.  206,  16  L.  Ed.  632, 
holding  service  of  process  may  be  made  by  publication. 

Miscellaneous.  Cited,  in  Decatur  v.  Paulding,  14  Pet.  603,  10  L.  Ed.  612, 
erroneously;  Johnson  v.  Towsley,  13  Wall.  86,  and  2  Neb.  490,  20  L.  Ed. 
487,  as  illustrating  a  case  where  court  of  equity  has  interfered  in  question 
of  priority  of  patents;  Carpenter  v.  Lockhart,  1  Ind.  444,  and  Walsh  v. 
Smyth,  3  Bland  C^.  25;  Greiner  v.  Klein,  28  Mich.  18,  holdii^  decree  in 
equity  only  binds  parties  and  privies.  • 

2  Pet.  216-238,  7  L.  Ed.  402,  PATTEBSON  Y.  JENKg. 

Preaumptioa  is  in  favor  of  the  validity  of  every  grant  of  land  issned  in 
the  forms  pirescribed  by  law,  and  burden  of  proof  lies  upon  him  who  contro- 
verts it. 

Approved  in  Sisk  v.  Caswell,  14  Cal.  App.  391,  112  Pac.  190,  where  grant 
of  land  reserved  right  to  irrigation  waters  in  grantor;  Pa3me  v.  Treadwell, 
16  Cal.  227,  228,  241,  grant  by  alcaldes  of  town  lot  in  San  Francisco,  after 
cession  of  California  and  until  incorporation  of  city,  presumed  to  be  valid; 
Reynolds  v.  West,  1  Cal.  326,  holding  grant  of  land  made  by  Mexican 
alcalde  will  be  presumed  made  within  his  authority;  Hart  v.  Burnett,  15 
Cal.  553,  approval  of  supreme  executive  where  necessary  to  give  validity 
will  be  presumed;  Parkison  v.  Bracken,  1  Pinn.  180,  39  Am.  Dec.  297, 
patent  is  presumed  properly  executed  until  contrary  appear;  Frampton  v. 
Wheat,  27  S.  C.  294,  3  S.  E.  465,  holding  burden  of  proof  on  party  attacking 
grant  to  show  improper  location;  Webb  v.  Haley,  7  Baxt.  603,  following 
rule. 

In  this  case  Supreme  Court  determined  in  collateral  action,  what  was 
boundary  between  Jurisdiction  of  State  and  that  of  Indian  tribe  witbin  its 
borders. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  746,  9  L.  Ed.  1269, 
arguendo,  the  Supreme  Court  may,  in  an  action  for  that  purpose,  determine 
the  boundary  between  two  States. 

11  a  State  has,  by  its  own  acts,  adopted  a  construction  of  a  treaty  with 
Indians,  the  Supreme  Court  will  adopt  the  same  construction. 

Cited  in  Lattimer  v.  Poteet,  14  Pet.  18,  10  L.  Ed.  335,  arguendo.  State 
is  bound  by  her  own  recognition  of  boundary  line  fixed  by  Indian  treaty; 
Brown  v.  Brown,  106  N.  C.  455,  11  S.  E.  648,  affirming  right  of  State  to 
construe  her  own  treaties. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed,  in  actions  originating  in,  or  removed  to^  Federal  courts. 
Note,  40  L.  B.  A.  (N,  8.)  442. 
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A  grant  of  lands,  part  of  which  are  ungrantable  by  reason  of  lying  vpithin 
Ibdian  boundaries.  Is  nevertheless  valid  as  to  residue. 

Approved  in  Winn  v.  Patterson,  9  Pet.  680,  9  L.  Ed.  272,  following  rule ; 
Skinner  v.  First  Nat.  Bank  of  Winfield,  63  Kan.  845,  66  Pac.  998,  chattel 
mortgage  given  on  property  exempt  and  not  exempt  is  valid  as  to  latter 
and  invalid  as  to  former. 

Grant  of  land  may  be  void  as  to  part  and  valid  as  to  the  r^idne. 

Cited  in  Mitchel  v.  United  States,  9  Pet.  733,  9  L.  Ed.  291,  and  Mitchel 
V.  United  States,  15  l^et.  88,  10  L.  Ed.  671,  holding  grant  by  Indians  valid 
notwithstanding  it  embraced  a  tract  as  to  which  the  grant  was  void; 
Wallace  v.  Harris,  32  Mich.  401,  holding  grant  embracing  homestead  valid 
as  to  residue;  Weitzner  v.  Thingstad,  55  Minn.  248,  56  N.  W.  818,  holding 
similarly  to  preceding  Citation;  People  v.  Mauran,  6  Denio,  397,  holding 
grant  not  void  for  failure  to  reserve  minerals;  People  v.  Van  Rensselaer,  9 
N".  Y,  324,  holding  patent  containing  void  grant  of  manorial  privileges 
valid  as  to  residue;  Curtis  v.  Leavitt,  15  N.  Y.  124,  holding  the  same  in- 
strument may  contain  several  trusts,  some  of  which  are  valid  and  others 
invalid;  Den  v.  Nixon,  10  Yerg.  519,  holding  grant  of  lands  void  as  to 
part  adversely  occupied  and  valid  as  to  residue. 

Distinguished  in  Frampton  v.  Wheat,  27  S.  C.  292,  3  S.  E.  464,  holding 
rule  has  no  application  if  title  exists  to  whole  tract. 

Miscellaneous.  Cited  in  Pollard  v.  Eibbe,  14  Pet.  376,  389,  10  L.  Ed. 
501,  508;  Railroad  Co.  v.  Spratt,  12  Fla.  101. 

2  Pet.  239-240,  7  L.  Ed.  410,  HABPEK  V.  BUTLER. 

Where  exjscntor  has  assigned  chose  in  action,  suit  may  be  brought  by  as- 
signee thereon  in  State  permitting  suits  l^y  assignees  in  their  own  name,  not- 
withstanding there  has  been  no  administration  in  State  in  which  suit  is 
brought. 

Approved  in  Campbell  v.  Brown,  64  Iowa,  427,  52  Am.  Rep.  447,  20 
N.  W.  746,  where  notes  were  bequeathed  to  plaintiff  by  will  made  and  pro- 
bated in  another  State  and  foreign  executor  assigned  them  to  plaintiff, 
action  could  be  maintained  in  this  State  by  assignee;  Owen  v.  Moody, 
29  Miss.  82,  83,  executor  of  will  made  and  probated  in  Kentuoky  may 
assign  note,  ajid  indorsee  may  sue  in  his  own  name  in  Mississippi,  though 
no  letters  of  administration  taken  out  in  latter  State;  Gove  v.  Gove,  64 
N.  H.  504,  15  Atl.  122,  holder  of  note  secured  by  mortgage  in  this  State, 
deriving  title  from  assignment  by  executor  in  another  State  may  maintain 
action  in  his  own  name  in  this  State ;  Peterson  v.  Chemical  Bank,  32  N.  Y. 
42,  46,  88  Am.  Dec.  302,  305,  plaintiff  receiving  title  to  chose  in  action 
from  foreign  administrator  may  maintain  action  in  this  State;  Solinsky  v. 
Green,  82  Tex.  245, 17  S.  W.  1051,  foreign  administrator  may  assign  promis- 
sory note  payable  to  intestate  and  assignee  may  maintain  action  upon  such 
note;  May  v.  Logan  Co.,  30  Fed.  253,  holding  executor  may  assign  right  of 
action  for  infringement  of  patent;  Putnam  v.  Pitney,  45  Minn.  247,  11 
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L.  R*  A.  48,  47  N.  W.  792,  refusiiig  to  appoint  local  administrator  where 
general  administrator  could  collect  assets;  Wilkins  v.  Ellett,  108  U.  S.  259, 
27  L.  Ed.  718,  2  Sup.  Ct.  643,  payment  to  administrator  appointed  in 
another  State  is  valid  against  administrator  afterward  appointed  in  the 
State  where  payment  is  made;  Van  Bokkelen  v.  Cook,  5  Sawy.  591,  Fed. 
Cas.  16,831,  executor  must  account  to  estate  for  property  in  foreign  juris- 
diction voluntarily  delivered  to  him;  Giddings  v.  Green,  4  Hughes,  448,  48 
Fed.  491,  holding  executor  may  sue  on  note  of  deceased  in  State  in  which 
no  administration  has  been  taken  out ;  Lucas  v.  Byrne,  35  Md.  495,  adminis- 
trator may  indorse  note  to  himself  and  sue  in  his  own  name;  Smith  v. 
Mercer,  22  Fed.  Cas.  599,  administrator  may  surrender  patent  of  intestate 
for  purpose  of  securing  amended  patent;  McCully  v.  Cooper,  114  Cal.  262, 
55  Am.  St.  Rep.  70,  35  L.  R.  A.  494,  46  Pac.  83,  arguendo;  Taylor  v.  Bar- 
ren, 35  N.  H.  496,  and  in  In  re  Cape  May  etc.  Nav.  Co.,  51  N.  J.  L.  82, 
16  Atl.  193,  discussing  generally  powers  of  administrators. 

Distinguished  in  Reynolds  v.  McMullen,  55  Mich.  575,  54  Am.  Rep.  392, 
22  N.  W.  45,  holding  rule  does  not  apply  to  mortgage  secured  by  real  prop- 
erty in  another  State;  McCarthy  v.  Hall,  13  Mo.  484,  reviewing  principal 
case  and  holding  contra;  Stagg  v.  Green,  47  Mo.  502,  foreign  executor  may 
not  act  until  he  has  taken  out  letters  within  the  State;  Dial  v.  Tappan,  14 
S.  C.  582,  37  Am.  Rep.  741,  reviewing  authorities  and  refusing  to  apply 
rule. 

Conflict  of  laws  as  to  validity  of  transfer  of  commercial  paper.    Note, 
2  B.  R.  0.  308. 

Under  law  of  Mississlpiii  choses  in  action  are  assignable. 

Distinguished  in  Scott  v.  Metcalf,  13  Smedes  &  M.  566,  holding  assign- 
ment of  promissory  note  must  be  by  indorsement. 

2  Pet.  241-242,  7  L.  Ed.  411,  POWELL  v.  HAKMAK. 

Where  statute  made  possession  for  seven  years'  protection  only  when  held 
under  grant  or  valid  mesne  conveyance,  possession  founded  on  void  deed  of 
conveyance  will  not  be  protected  by  statute. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  involving  duty  of 
Federal  courts  to  abide  by  statutes  of  limitations  in  force  in  State ;  Balkam 
V.  Woodstock  Iron  Co.,  154  U.  S.  188,  88  L.  Ed.  957,  14  Sup.  Ct.  1014, 
Bauserman  v.  Blunt,  147  U.  S.  653,  37  L.  Ed.  818,  13  Sup.  Ct.  469,  and 
dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  212,  213,  17  L.  Ed.  528, 
discussing  how  far  Supreme  Court  will  follow  State's  construction  of  its 
own  statutes. 

Overruled  in  Green  v.  Neal,  6  Pet.  293,  301,  8  L.  Ed.  403,  406,  the  role 
being  changed  on  account  of  a  new  construction  of  the  statute  by  the 
State  (Tennessee)  court,  it  holding  it  unnecessary  to  show  a  connected 
legal  or  equitable  title  under  the  statute,  reversing  Neal  v.  Green,  1  MeLean, 
19,  Fed.  Cas.  10,065,  where  principal  case  is  abo  cited;  Toll  v.  Wright,  37 
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Mich.  98,  Tefnsing  to  apply  principal  case  on  the  gronnd  that  it  was 
overruled. 

Necessity  for  color  of  title  for  adverse  possession.  Note,  14  Am.  Dec. 
766. 

Necessity  for  color  of  title,  not  expressly  made  a  c6ndition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1226. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  425. 

Miscellaneous.  Cited  in  Robinson  v.  Lowe,  50  W.  Va.  83,  40  S.  E.  457, 
holding  deed  which  purports  to  convey  described  land  and  pass  title  gives 
color  of  title  irrespective  of  invalidity. 

2  Pet.  248-244,  7  L.  Ed.  411,  BITOHIE  Y.  MAUBO. 

Value  of  guardian's  iBterest  in  estate  of  his  ward  Is  not  raloe  of  estate, 
but  value  of  office,  which  is  nothing  exceiit  so  far  as  it  affords  compensation  for 
services  to  be  afterward  earned. 

Cited  in  Ruddick  v.  Billings,  Woolw.  336,  Fed.  Cas.  12,110,  discussing 
generally  appellate  jurisdiction  in  bankruptcy;  State  v.  Dews,  Charlt. 
(Ga.)  426,  public  officers  have  no  proprietary  interest  in  their  offices. 

'Where  value  of  office  of  guardian  independently  of  value  of  estate  does 
not  equal  jurisdictional  amount,  Supreme  Court  has  no  Jurisdiction  oa  appeal, 
tn  controversy  between  persons  claiming  adversely  as  guardians. 

Cited  in  Dryden  v.  Swinburn,  15  W.  Va.  249,  holding  where  office  of 
clerk  of  Circuit  Court  had  value  equal  to  jurisdictional  amount,  appeal 
would  lie  in  contest  for  the  office. 

2  Pet  245-252,  7  L.  Ed.  412,  WILUSON  v.  BI^CKBIBD  CREEK  MARSH  CO. 

To  sustain  error  to  State  court,  it  is  not  necessary  that  record  in  terms 
state  that  Coastltutlon  or  law  of  United  States  was  drawn  in  question.  It  is 
sufficient  to  show  that  Constitution,  law  or  treaty  of  United  States  was  in 
fact  misconstrued,  or  the  constitutionality  of  State  law  upheld  when  ques- 
tioned under  Federal  limitations. 

Approved  in  Cummings  v.  Chicago,  188  U.  S.  428,  47  L.  Ed.  530,  23  Sup. 
Gt.  476,  holding  Circuit  Court  has  jurisdiction  over  question  of  right  to 
construct  dock  in  navigable  river  under  25  Stats,  at  Large,  433  (U.  S. 
Comp.  Stats.  1901,  p.  508) ;  Manigault  v.  S.  M.  Ward  etc.  Co.,  123  Fed. 
717,  holding  State  legislature  has  power  to  authorize  construction  of  dam 
across  non-navigable  stream;  State  y.  Smith,  177  Mo.  95,  75  S.  W.  632, 
holding  where  constitutionality  of  city  ordinance  was  expressly  raised  and 
determined  by  trial  court,  right  to  appeal  to  Supreme  Court  on  ground 
that  cause  involved  constitutional  question  at  once  attached,  notwith- 
standing such  ordinance  had  been  previously  declared  unconstitutional; 
n— 46 
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Harris  v.  Dennie,  3  Pet.  302,  7  L.  Ed.  687/ where  State  court  misconstrued 
revenue  collection  act  of  1799;  Davis  v.  Packard,  6  Pet.  48,  8  L.  Ed.  815, 
where  State  court  misconstrued  statute  regelating  suits  against  consuls; 
Missouri  etc.  R.  Co.  v.  Haher,  169  U.  S.  622,  42  L.  Ed.  881,  18  Sup.  Ct.  492, 
involving  construction  of  animal  industry  act;  Craig  ▼.  Missouri,  4  Pet. 
429,  7  L.  Ed.  910,  involving  constitutionality  of  Missouri  act  for  establish-> 
ment  of  loan  offices;  Kaukauna  Co.  v.  Canal  Co.,  142  U.  S.  269,  35  L.  Ed. 
1009,  12  Sup.  Ct.  176,  involving  Wisconsin  statute  relating  to  improve- 
ments in  certain' rivers. 

Distinguished  in  Crowell  v.  Randell,  10  Pet.  396,  9  L.  Ed.  469,  holding 
it  is  not  sufficient  to  show  that  question  might  have  arisen,  but  that  it 
must  have  arisen,  reviewing  authorities;  Florida  v.  Gleason,  12  Fla.  271, 
where  no  Federal  question  has  arisen  there  is  no  ground  for  writ  of  error 
to  United  States  Supreme  Court. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  473. 

Time  and  manner  of  raising  and  deciding  questions'  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  36,  46. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526. 

Measures  calculated  to  produce  'benefits  to  the  public  may  be  effected 
through  the  medlun  of  private  incorporatioiis. 

Approved  in  Yazoo  etc.  Ry.  Co.  v*  Adams,  180  U.  S.  14,  45  L.  Ed.  40«l, 
21  Sup.  Ct.  245,  holding  that  question  of  impairment  of  obligation  of  con- 
tract was  raised  in  State  court  for  pui'pose  of  writ  of  error  from  Supreme 
Court,  although  contract  clause  of  Constitution  was  not  discussed;  Leovy 
V.  United  States,  177  U.  S.  629,  44  L.  Ed.  918,  20  Sup.  Ct.  800,  a  pass  or 
crevasse  caused  by  the  overflow  of  the  Mississippi  making  a  channel  to  the 
Gulf  of  Mexico,  through  which  a  few  fishermen  have  passed,  does  not  con- 
stitute a  navigable  stream,  the  damming  of  which  is  prohibited  by  act  of 
Congress  of  September  19,  1890;  Lindsay  &  Phelps  Co.  v.  Mullen,  176 
U.  S.  148,  44  L.  Ed.  409,  20  Sup.  Ct.  333,  holding  the  extension  of  a  shear 
boom  across  the  navigable  waters  of  the, Mississippi,  from  Minnesota  to 
near  the  Wisconsin  shore,  under  the  aulihority  of  Wisconsin,  cannot  be 
complained  of  by  one  who  has  availed  himself  of  its  advantages,  and  where 
neither  Wisconsin  nor   the   United   States   complains;   United    States    v. 
Rio  Grande  Irr.  Co.,  174  U.  S.  703,  43  L.  Ed.  1141,  19  Sup.  Ct.  775,  hold- 
ing under  Rev.  Stats.  U.  S.,  §  2339, 19  Stat.  U.  S.,  §  377,  and  26  Stat.  U.  S., 
§  1101,  recognizing  appropriation   of  water  for  mining  purposes.   State 
cannot  appropriate  all  the  water  of  navigable  stream;  Pittsburg  etc.  Ry. 
Co.  V.  Wolcott,  162  Ind.  406,  69  N.  E.  453,  upholding  Burns'  Jlev.  Stats., 
§§4401-4410,  relating  to  opening  of  streets;   East  Hoquiam  Boom   etc. 
Co.  V.  Neeson,  20  Wash.  147,  54  Pac.  1002,  holding  Laws  Wash.  1895, 
pp.  128-131    (act  March  18,  1895,  §  5),  authorizing  boom  companies    to 
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sluice,  sack  and  drive  logs,  which  impede  progress  of  other  logs,  and  to 
charge  toll  therefor,  is  not  unconstitutional;  Stockton  etc.  R.  R.  Co.  v. 
Stockton,  41  Cal.  189,  sustaining  taxation  in  aid  qf  a  railroad;  Lux  v. 
Haggin,  69  Cal.  302,  10  Pac.  699,  discussing  public  uses  of  water;  White- 
man  V.  Railroad  Co.,  2  Harr.  523,  33  Am.  Dec.  419,  holding  right  of  eminent 
domain  may  be  exercised  for  purpose  of  aiding  construction  of  railroad; 
Stewart  v.  Polk  Co.,  30  Iowa,  22,  1  Am.  Rep.  247,  upholding  taxation  by 
State  for  aiding  railroad  construction;  Hallenbeck  v.  Hahn,  2  Neb.  411, 
holding  similarly;  Gibson  v.  Mason,  5  Nev.  309,  State  may  authorize  issu- 
ance of  bonds  for  aiding  railroad  construction;  Beekman  v.  Railroad  Co., 
3  Paige,  74,  22  Am.  Dec.  684,  and  Freight  Co.  v.  Memphis,  4  Cold.  425, 
or  exercise  right  of  eminent  domain. 

Distinguished  in  The  Passaic  Bridge,  3  Wall.  Append.  786,  Fed.  Cas. 
9620,  holding  Federal  court  has  no  jurisdiction  to  restrain  erection  of 
bridge  over  navigable  river  wholly  within  one  State,  where  erection  is 
authorized  by  State  legislature. 

What  uses  justify  exercise  of  power  of  eminent  domain.    Note,  22 
Am.  Dec.  690,  705. 

Where  Coagresa  has  passed  an  act  in  execution  of  the  power  to  regulate 
commerce,  any  State  law  coming  into  conflict  with  such  act  is  void. 

Approved  in  Shawnee  Milling  Co.  v.  Temple,  179  Fed.  522,  holding  Con- 
gress has  reserved  a  police  power  in  Intei*state  Commerce  Act  over  which 
the  States  have  no  control;  Ryman  Steamboat  Line  Co.  v.  Commonwealth, 
125  Ky.  257,  10  L.  R.  A.  (N.  S.)  1187,  101  S.  W.  403,  holding  jurisdiction 
over  Cumberland  River  is  in  Congress;  Allen  v.  Reed,  10  Okl.  124,  60  Pac. 
788,  holding  void  territorial  act  regulating  change  of  county  seats;  South- 
em  Ry.  Co.  V.  Howard,  1  Tenn.  Civ.  608,  holding  train-hand  injured  while 
on  interstate  run  must  bring  his  action  under  Federal  Compensation  Act; 
Wisconsin  v.  Duluth,  96  U.  S.  387,  24  L.  Ed.  672,  holding  Supreme  Court 
will  not  interfere  with  the  execution  by  Congress  of  its  power  to  regulate 
commerce;  Gulf  etc.  R.  Co.  v.  Hefley,  158  U.  S.  104,  89  L.  Ed.  912,  16 
Sup.  Ct.*804,  holding  statute  regulating  freight  charges  void,  as  in  conflict 
with  Interstate  Commerce  Act;  Columbus  Ins.  Co.  v.  Curtenius,  6  McLean, 
216,  Fed.  Cas.  3045,  holding  void,  as  in  conflict  with  ordinance  of  1787, 
statute  authorizing  obstructions  in  channel  of  navigable  tributary  of  the 
Mississippi;  Minot  v.  Railroad  Co.,  2  Abb.  343,  Fed.  Cas.  9645,  holding 
void,  a  State  law  imposing  tax  on  locomotives,  passengers  and  freight; 
United  States  v.  Railroad  Co.,  5  Biss.  424,  Fed.  Cas.  15,779,  where  United 
States  have  acted,  that  action  is  exclusive;  Hawkins  Pt.  Lighthouse  Case, 
39  Fed.  88,  holding  right  of  United  States  to  use  of  submerged  soil  in 
navigable  stream  for  lighthouse  purposes,  paramount  to  those  of  riparian 
proprietor  under  grant  from  State;  Decker  v.  Baltimore  etc.  Ry.  Co.,  30 
Fed.  726,  discussing  congressional  authority  over  navigable  waters;  Scran- 
ton  ▼.  Wheeler,  bl  Fed.  814,  16  U.  S.  App.  152,  right  of  United  States  to 
submerged  lands  of  navigable  stream  for  purposes  of  a  pier,  paramount  to 
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those  of  riparian  proprietor;  Mitchell  y.  Steelman,  8  Cal.  371,  holding  State 
statute  pf  frauds  void  as  far  as  in  conflict  with  Federal  statute  regulating 
mortgages  on  vessels;  North  etc.  Min.  Co.  v.  United  States,  88  Fed.  675, 
upholding  act  of  Congress  creating  California  debris  commission,  and  regu- 
lating hydraulic  mining  along  California  rivers;  Lin  Sing  v.  Washburn,  20 
Cal.  567,  holding  void  a  statute  of  State  regulating  immigration. 

Distinguished  in  United  States  v.  Adair,  152  Fed.  746,  il^holding  act  of 
Congress  of  1898,  penalizing  interstate  carriers  discriminating  against 
union  labor;  Southern  Ry.  Co.  v.  Atlanta  Sand  &  Supply  Co.,  135  Ga.  42, 
68  S.  E.  810,  holding  State  under  its  police  power  can  legislate  on  matters 
affecting  interstate  commerce ;  Morris-Scarboro-Moffitt  Co.  v.  Southern  Ex- 
press Co.,  146  N.  C.  173,  16  L.  E.  A.  (N.  S.)  983,  59  S.  E.  669,  holding 
State  may  penalize  negligent  acts  of  railroad  within  its  confines  provided 
Congress  has  not  acted;  Puritan  Coal  Mining  Co.  v.  Pennsylvania  R.  Co., 
237  Pa.  447,  Ann.  Gas.  1914B,  37,  85  Atl.  435,  holding  unfair  discrimina- 
tion by  railroad  common-law  action  and  State  has  concurrent  jurisdiction 
with  Federal  court. 

Interstate  commerce,  constitutionality  of  State  regulations  of.    Note, 
27  Am.  St.  Rep.  566. 

Where  Oongress  has  passed  no  act  regolatlng  commerce  in  navigable  tide 
waten»  act  of  State  empowering  construction  of  dam  therein  is  valid. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  403,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (K.  S.)  1151,  57  L.  Ed.  1543,  33  Sup.  Ct.  729,  holding  State 
may  prescribe  maximum  freight  rates  within  its  own  boundary;  Coyle  v. 
Smith.  221  U.  S.  573,  55  L.  Ed.  860,  31  Sup.  Ct.  688,  holding  act  admitting 
State  10  Union  confers  upon  State  jurisdiction  over  small  navigable  streams 
within  its  boundaries;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co., 
211  U.  S.  621,  53  L.  Ed.  360,  29  Sup.  Ct.  214,  holding  State  may  legislate 
on  matters  where  Interstate  Commerce  Act  is  silent;  Manigault  v.  Springy, 
199  U.  S.  478,  482,  50  L.  Ed.  277,  279,  26  Sup.  Ct.  127,  upholding  State 
statute  authorizing  construction  of  dam  across  navigable  stream  to  sub- 
serve drainage  of  lowlands ;  Hagerla  v.  Mississippi  River  Power  Co.j  202  Fed« 
781,  holding  Mississippi,  being  navigable  stream.  Congress  has  supreme  con- 
trol thereof;  The  Nonpareil,  149  Fed.  523,  railroad  maintaining  bridge  over 
Erie  Canal  with  piers  resting  on  cribs  which  extend  over  piers  on  canal 
sides  without  marking  location  is  liable  for  damage  by  collision  therewith ; 
United  States  v.  Union  Bridge  Co.,  143  Fed.  390,  391,  upholding  30  Stat. 
1153,  relating  to  alteration  of  bridges  which  Secretary  of  War  decides 
obstruct  navigation;  Mauldin  v.  Central  of  Georgia  Ry.  Co.,  181  Ala.  595, 
61  South.  949,  holding  to  hold  bridge  over  navigable  stream  nuisance,  it 
must  be  shown  to  have  been  constructed  in  violation  of  act  of  Congress; 
Maine  Water  Co.  v.  Knickerbocker  Steam  Towage  Co.,  99  Me.  475,  59  Atl. 
954,  water-pipe  line  across  Kennebec  River  by  authority  of  legislature  and 
in  accordance  with  plans  authorized  by  Secretary  of  War  is  not  unlawful 
obstruction;  Crookston  Waterworks  etc.  Co.  v.  Spragne,  91  Minn.  468, 
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64  L.  B.  A.  977,  98  N.  W.  349,  confltruing  Gen.  Stats.  1894,  §§  2385,  2386, 
relating  to  log  dams;  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231, 
61  L.  R.  A.  578,  33  South.  967,  railroad  which,  under  grant  from  State, 
has  hnilt  bridge  over  navigable  stream,  may  repair  same;  State  v.  Chicago 
etc.  R.  Co.,  239  Mo.  302,  143  S.  W.  817,  holding  act  compelling  railroad  to 
nm  train  every  day  including  Sunday  not  encroachment  on  interstate 
commerce;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co.,  42  Tex.  Civ. 
129,  95  S.  W.  658,  statute  dealing  with  disposal  of  freight  not  called  for 
by  consignee  not  invasion  on  power  of  Congress,  where  Congress  has  not 
legislated ;  In  re  City  of  Seattle,  66  Wash.  285,  119  Pac.  802,  holding  State 
can  construct  bridge  over  navigable  stream  after  first  obtaining  approval 
of  Secretary  of  War;  Palmer  v.  Peterson,  56  Wash.  77,  20  Ann.  Oas.  1387, 
105  Pac.  180,  holding  State  has  jurisdiction  over  tide-lands  in  navigable 
stream;  In  re  Southern  Wisconsin  Power  Co.,  140  Wis.  261, 122  N.  W.  807, 
holding  State  assuming  jurisdiction  over  navigable  stream  can  give  corpora- 
tion power  of  emiiient  domain;  dissenting  opinion  in  Long  Sault  Develop- 
ment Co.  V.  Kennedy,  212  N.  Y.  23,  Ann.  Cas.  1915D,  56,  105  N.  E.  857, 
majority  holding  unconstitutional  on  part  of  State  grant  of  portions  of 
St.  Lawrence  River  to  private  corporation ;  New  York  v.  Miln,  11  Pet.  149, 
9  L.  Ed.  666,  where  United  States  has  not  exercised  its  power  to'  regulate 
commerce.  State  law  cannot  be  held  void  on  the  ground  that  it  presumes  to 
regulate  commerce;  Holmes  v.  Jennison,  14  Pet.  592,  10  L.  Ed.  605,  argu- 
ing, by  analogy,  State  may  surrender  fugitive  on  demand  of  foreign  State 
where  no  extradition  treaty  has  been  made  by  the  United  States;  The 
License  Cases,  5  How.  583,  584,  604,  605,  625,  12  Ly  Ed.  292,  301,  302,  811, 
holding  regulation  of  liquor  traffic  by  State  is  not  in  conflict  with  power 
of  Congress  to  regulate  commerce;  dissenting  opinion  in  The  Passenger 
Cases,  7  How.  500,  555,  556,  560,  12  L.  Ed.  793,  816,  817,  818,  grant  of 
power  to  Congress  is  not  ipso  facto  exclusive,  unless  similar  authority  in 
the  States  would  be  incompatible ;  Cooley  v.  Board,  12  How.  319,  18  L.  Ed. 
1005,  holding  State  law  regulating  pilotage  not  in  conflict  with  constitu- 
tional power  to  regulate  commerce ;  dissenting  opinion  in  State  v.  Wheeling 
Bridge  Co.;  13  How.  585,  586,  599,  14  L.  Ed.  277,  278,  283,  acts  of  State 
authorizing  construction  of  bridge  across  navigable  stream  is  not  in  con- 
flict with  power  of  Congress  to  regulate  commerce;  Gilman  v.  Philadelphia, 
3  Wall.  727,  18  L.  Ed.  100,  where  bridge  erected  over  navigable  stream 
impedes  navigation  but  assists  commerce,  United  States  courts  are  not 
bound  to  enjoin  it;  The  Passaic  Bridges,  3  Wall.  793,  holding  State  has 
absolute  power  to  erect  bridges  in  absence  of  congressional  legislation; 
Osborne  v.  Mobile,  16  Wall.  482,  21  L.  Ed.  473,  sustaining  ordinance  im- 
posing license  on  railroads  engaged  in  interstate  commerce;  Railroad  Co. 
V.  Fuller,  17  Wall.  569,  21  L.  Ed,  714,  sustaining  acts  of  State  requiring 
railroad  to  fix  its  rates  annually,  under  penalties,  even  where  railroad  was 
engaged  in  interstate  commerce;  Pound  v.  Turck,  95  U.  S.  463,  24  L.  Ed. 
527,  holding  State  may  authorize  erection  of  dam  across  navigable  stream 
in    absence  of  legislation  by   Congress;   dissenting  opinion  in  Hall  v^ 
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De  Cuir,  95  U.  S.  514,  516,  24  L.  Ed.  557,  558,  State  has  power  to  pass 
law  reqniring  carrier  engaged  in  interstate  commerce  to  give  all  persons 
equal  privileges,  regardless  of  color;  Mobile  v.  Kimball,  102  U.  S.  700, 
26  L.  Ed.  240,  sustaining  power  of  county  to  improve  harbor  and  issue 
bonds  therefor;  Escanaba  Co.  v.  Chicago,  107  U.  S.  683,  686,  27  L.  Ed. 
445,  446,  2  Sup.  Ct.  189,  192,  holding  State  has  full  authority  as  to  bridges 
over  navigable  streams  until  Congress  has  acted;  Cardwell  v.  Bridge  Co., 
113  U.  S.  208,  209,  28  L.  Ed.  960,  5  Sup.  Ct.  424,  425,  affirming  Cardwell 
V.   Bridge  Co.,   19  Fed.  562,  564,  affirming  doctrine  of  preceding  case; 
Willaciette  Bridge  Co.  v.  Hatch,  125  U.  S.  8,  31  L.  Ed.  632,  8  Sup.  Ct.  815, 
holding  similarly;  Morgan  v.  Louisiana,  118  U.  S.  465,  30  L.  Ed.  242,  6  Sup. 
Ct.  1119,  State  may  pass  quarantine  laws  until  Congress  acts;  Hennington 
V.  Georgia,  163  U.  S.  310,  41  L.  Ed.  171,  16  Sup.  Ct.  1090,  State  law  pro- 
hibiting running  of  trains  on  Sunday  is  not  a  regulation  of  commerce; 
Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  330,  37  L.  Ed. 
469,  13  Sup.  Ct.  628,  expression  by  Congress  of  its  intention  to  regulate 
commerce  does  not  destroy  franchise  previously  created  by  a  State ;  Coving- 
ton ete.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct. 
1089,  holding  regulation  of  charges  on  bridge  over  river  between  two  States 
is  regulation  of  interstate  commerce;  dissenting  opinion  in  Wabash  etc. 
R.  R.  Co.  V.  niinois,  118  U.  S.  581,  582,  30  L,  Ed.  252,  253,  7  Sup.  Ct.  15, 
16,  State  may  impose  penalty  for  improper  charges  by  carrier,  reviewing 
authorities ;  dissenting  opinion  in  Leisy  v.  Harding,  135  U.  S.  132,  134,  149, 
150,  154,  34  L.  Ed.  140,  141,  146,  147,  148,  10  Sup.  Ct.  692,  693,  698,  699, 
700,  and  dissenting  opinion  in  Bowman  v.  Railway  Co.,  125  U.  S.  521,  522, 
31  L.  Ed.  719,  720,  8  Sup.  Ct.  712,  713,  State  has  power  to  forbid  the 
importation  of  intoxicating  liquors  within  its  boundaries ;  Kidd  v.  Pearson, 
128  U.  S.  23,  32  L.  Ed.  351,  9  Sup.  Ct.  11,  holding  State  has  power  to  pro- 
hibit manufacture  of  intoxicants  within  its  boundaries;  New  York  etc. 
R.  R.  Co.  V.  New  York,  165  U.  S.  631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  State 
may  pass  law  regulating  heating  of  passenger  cars  in  absence  of  congres- 
sional legislation ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  165  U.  S.  366,  41  L.  Ed. 
748,  17  Sup.  Ct.  357,  statute  of  United  States  authorizing  Secretary  of 
War  to  regulate  bridges  over  navigable  waters  does  not  take  away  right 
of  State  to  authorize  construction  of  bridge  over  such  waters;  Silliman  v. 
Bridge  Co.,  4  Blatchf.  408,  412,  Fed.  Cas.  12,852,  State  has  power  to 
authorize  construction  of  bridge  over  navigable  stream  in  absence  of  Fed- 
eral legislation;  Silliman  v.  Bridge  Co.,  11  Blatchf.  286,  287,  288,  Fed.  Cas. 
12,853,  discussing  what  constitutes  obstruction  to  navigation;   Miller  v. 
Mayor  of  New  York,  13  Blatchf.  475,  Fed.  Cas.  9585,  holding  State  has 
X>ower  to  authorize  construction  of  bridge  over  navigable  stream  in  absence 
of  congressional  legislation ;  United  States  v.  New  Bedford  Bridge,  1  Wood. 
&  M.  409,  415,  424,  426,  484,  500,  Fed.  Cas.  15,867,  holding  similarly  to 
preceding  case ;  Hatch  v.  Wallamet  Bridge  Co.,  7  Sawy.  134,  6  Fed.  332,  At- 
kinson V.  Railroad  Co.,  2  Fed.  Cas.  109,  and  Easton  v.  Railroad  Co.,  8  Fed. 
Cas.  274,  all  affirming  State  power  to  authorize  bridges  over  navigable 
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streams  in  absence  of  congressional  action;  Ormerod  v.  Railway  Co.,  21 
Blatchf.  108,  13  Fed.  372,  State  may  authorize  construction  of  railway 
roadbed  i^  navigable  stream;  Woodman  v.  Kilbum  Mfg.  Co.,  1  Biss.  551, 
s.  c,  1  Abb.  163,  Fed.  Cas.  17,978,  or  a  dam;  Heerman  v.  Slough  Co.,  8 
Biss.  344,  1  Fed.  154,  Fed.  Cas.  6320,  a  log  boom;  Huse  v.  Glover,  11  Biss. 
552,  15  Fed.  294,  dams  and  locks;  United  States  v.  Bain,  3  Hughes,  602, 
Fed.  Cas.  14,496,  a  wharf;  United  States  v.  Bellingham  Boom  Co.,  81  Fed. 
661,  662,  48  U.  S.  App.  449,  450,  a  log  boom;  Groton  v.  Hurlburt,  22 
Conn.  184,  a  highway;  Savannah  v.  Georgi^,  4  Ga.  41,  a  wharf;  Depew  v. 
Trustees,  5  Ind.  10,  an  aqueduct;  Union  Steamboat  Co.  v.  Chicago,  39  Fed. 
753,  Rhea  v.  Railroad  Co.,  50  Fed.  20,  Bailey  v.  Railroad  Co.,  4  Harr.  (Del.) 
395,  409,  44  Am.  Dec.  597,  611,  Chicago  v.  McGinn,  51  111.  273,  2  Am.  Bep. 
800,  Green  etc.  Co.  v.  Railroad  Co.,  88  Ky.  8,  2  L.  R.  A.  543,  10  S.  W.  8, 
Hamilton  v.  Railroad  Co.,  34  La.  Ann.  973,  44  Am.  Bep.  454,  State  v. 
Leighton,  83  Me.  421,  22  Atl.  381,  and  Adams  v.  Ulmer,  91  Me.  53,  39  Atl. 
350,  all  bridge  cases;  Moor  v.  Veazie,  32  Me.  360,  52  Am.  Dec.  662,  a  lock; 
Sinnickson  v.  Johnsons,  17  N.  J.  L.  152,  34  Am.  Dec.  193,  Stevens  v.  Rail- 
road Co.,  34  N.  J.  L.  552,  3  Am.  Bep.  283,  a  railway;  Milne  v.  New  York, 

2  Paine,  431,  Fed.  Cas.  9618,  State  may  impose  penalty  on  carrier  for  fail- 
ure to  report  passengers;  The  St.  Joseph,  21  Fed.  Cas.  177,  State  may 
improve  harbor  and  impose  tolls  therefor;  Kellogg  v.  Union  Co.,  12  Conn. 
25,  and  Benjamin  v.  River  Co.,  42  Mich.  634,  4  N.  W.  486,"  State  may  im- 
prove river;  Morris  v.  State,  62  Tex.  739,  State  may  improve  bay;  Smith  v. 
State,  100  Tenn.  498,  41  L.  B.  A.  433,  46  S.  W.  567,  may  require  carriers 
to  furnish  separate  accommodations  for  blacks  and  whites;  Stockton  v. 
Powell,  29  Fla.  45,  15  L.  B.  A.  47,  10  South.  693,  may  issue  bonds  to  im- 
prove river;  Santo  v.  State,  2  Iowa,  202,  63  Am.  Dec.  501,  holding  State 
has  power  to  regpilate  sale  of  intoxicating  liquors;  Kansas  v.  Fulker,  43 
Kan.  241,  247,  7  L.  B.  A.  185,  187,  22  Pac.  1022,  1024,  holding  similarly; 
Commonwealth  v.  Railroad  Co.,  62  Pa.  St.  292,  1  Am.  B^.  403,  upholding 
State  tax  upon  railways,  proportioned  to  tonnage  carried;  Ex  parte  Cran- 
dall,  1  Nev.  308,  310,  holding  valid  a  State  law  imposing  tax  on  passengers 
carried  out  of  the  State;  Commonwealth  v.  Manchester,  152  Mass.  242,  23 
Am.  St.  Bep.  830,  9  L.  B.  A.  241,  25  N.  E.  116,  and  Dunham  v.  Lamphere, 

3  Gray,  273,  State  may  regulate  fishing  along  coasts  and  tide  waters ;  Norris 
V.  Boston,  4  Met.  296,  upholding  State  law  imposing  tax  on  all  passengers 
brought  into  State;  Stewart  v.  Harry,  3  Bush,  446,  mere  grant  of  power 
to  Congress  is  not  exclusive  until  exercised;  Newport  v.  Taylor,  16  B.  Mon. 
797,  798,  holding,  in  absence  of  Federal  legislation.  State  has  right  to  regu- 
late charges  for  ferriage;  Port  Wardens  v.  The  Martha  J.  Ward,  14 
La.  Ann.  290,  or  warden's  charges;  Davis  v.  Jerkins,  5  Jones  (N.  C),  292, 
Commissioners  v.  Board,  39  Ohio  St.  634,  Flanagan  v.  Philadelphia,  42  Pa. 
St.  231,  Selman  v.  Wolfe,  27  Tex.  70,  Talbot  Co.  v.  Queen  Anne's  Co.,  50 
Md.  262,  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  63,  Dover 
V.  Portsmouth  Bridge,  17  N.  H.  226,  232,  People  v.  Railroad  Co.,  15  Wend. 
134,  30  Am.  Dec.  42,  and  State  v.  Dibble,  4  Jones  (N.  C),  112,  all  holding. 
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in  absence  of  congressional  legislation,  State  may  authorize  construction 
of  bridge  over  navigable  stream;  Glover  v.  Powell,  10  N.  J.  Eq.  227,  or 
a  dam ;  Dock  Co.  v.  Trustees,  39  N.  J.  Eq.  417,  446,  works  of  railway  com- 
pany; Galveston  v.  Menard,  23  Tex.  393,  and  Eisenbach  v.  Hatfield,  2 
Wash.  243,  246,  275,  26  Pac.  540,  541,  550,  or  wharves ;  Newcomb  v.  Smith, 
2  Pinn.  137,  and  Black  River  Improvement  Co.  v.  Transportation  Co.,  54 
Wis.  681,  41  Am.  Rep.  72,  11  N.  W.  453,  dams;  J.  S.  Keator  Lumber  Co. 
V.  Boom  Corporation,  72  Wis.  84,  7  Am.  St.  Rep.  850,  38  N.  W.  537,  log 
booms;  Kerr  v.  West  etc.  R.  R.  Co.,  127  N.  Y.  277,  27  N.  E.  834,  affirming 
power  of  State  to  authorize  a  railroad  right  of  way  interfering  with  access 
to  plaintiff's  wharf;  Lemmon  v.  People,  20  N.  Y.  613,  State  has  power  to 
legislate  in  general  until  Congress  acts;  Utica  v.  Churchill,  33  N.  Y.  241, 
State  may  impose  tax  on  national  bank  shares;  Bagg  v.  Railroad  Co.,  109 
N.  C.  281,  26  Am.  St.  Rep.  572^  14  L.  R.  A.  597,  14  S.  E.  80,  impose  penalty 
on  railroad  for  failure  to  ship  freights ;  Craig  v.  Kline,  65  Pa.  St.  408,  409, 
411,  3  Am.  Rep.  641,  642,  645,  upholding  State  law  regulating  floating  of 
logs  in  navigable  stream. 

The  following  citing  cases  affirm  the  syllabus  doctrine,  but  the  issues 
involved  did  not  necessitate  decisions  thereon:  Transportation  Co.  v. 
Chicago,  99  U.  S.  643,  25  L.  £d.  338,  and  Bridge  Co.  v.  United  States,  105 
U.  S.  475,  26  L.  Ed.  1146,  holding  regpilating  bridges  comes  within  power 
to  regulate  commerce ;  Shively  v.  Bowlby,  152  U.  S.  23,  88  L.  Ed.  340,  14 
Sup.  Ct.  556,  discussing  State  proprietary  rights  in  navigable  streams; 
United  States  v.  Boom  Co.,  1  McCrary,  605,  3  Fed.  552,  discussing  rights 
of  public  in  navigable  streams;  Peters  v.  Railroad  Co.,  56  Ala.  536,  dis- 
cussing what  constitutes  a  navigable  stream;  People  v.  Naglee,  1  Cal.  235, 
241,  52  Am.  Dec.  315,  S20,  powers  of  national  government  will  not  be  ex- 
tended beyond  those  granted  by  the  Constitution;  Cox  v.  State,  3  Blackf. 
197,  holding  State  has  right  to  make  it  misdemeanor  to  obstruct  navigable 
stream;  Stetson  v.  Bangor,  56  Me.  284,  holding  State  may  tax  shares  in 
national  bank ;  Wharf  Case,  3  Bland,  371,  discussing  rights  of  public  in 
public  ports;  Gk>ugh  v.  Bell,  22  N.  J.  L.  459,  discussing  rights  of  owners 
upon  shores  of  navigable  waters;  Lansing  v.  Smith,  4  Wend.  22,  21  Am. 
Dec.  95,  discussing  nature  of  wharfage  franchise;  Rumsey  v.  Railroad  Co., 
130  N.  Y.  94,  28  N.  E.  765,  remarking  that  United  States  has  never  as- 
serted any  authority  over  non-navigable  waters  within  State;  Sage  v» 
Mayor,  154  N.  Y.  78,  61  Am.  St.  Rep.  603,  38  L.  R,  A.  613,  47  N.  E.  1101, 
discussing  riparian  owners;  Houston  etc.  Nav.  Co.  v.  Dwyer,  29  Tex.  383, 
discussing  whether  Congress  can  legislate  as  to  carriers  entirely  within  one 
State. 

Criticised  in  The  Passenger  Cases,  7  How.  397,  12  L.  Ed..  750,  holding 
invalid  State  law  imposing  tax  on  alien  passengers;  dissenting  opinion  in 
Cooley  V.  Board,  12  How.  324,  13  L.  Ed.  1007,  regulation  of  pilotage  is 
exclusively  within  power  of  Congress  to  regulate  commerce. 

Distinguished  in  Chicago  v.  Chicago  Transp.  Co.,  222  Fed.  240,  L.  {L.  A. 
1915F,  1062, 137  C.  C.  A.  654,  holding  Chicago  could  not  by  ordinance  regu- 
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lating  drawbridges  over  Chicago  River,  deprive  ibelf  of  daty  of  having 
bridge-tenders  on  duty  to  answer  vessels'  requests  for  passageway ;  dissent- 
ing opinion  in  Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  Lumber  Co.,  162 
Fed.  298,  89  C.  C.  A.  267,  majority  holding  jurisdiction  of  State  of  Minnesota 
over  river  between  it  and  Dominion  of  Canada  extended  only  to  middle 
of  stream;  State  v.  Wheeling  Bridge,  13  How.  566,  14  L.  Ed.  269,  holding 
void,  act  of  State  authorizing  construction  of  bridge  across  navigable 
stream;  Sinnot  v.  Davenport,  22  How.  243,  16  L.  Ed.  247,  holding  void, 
law  of  State  imposing  certain  burdens  on  owners  of  vessel  so  far  as  appli-  . 
cable  to  interstate  commerce ;  dissenting  opinion  in  Oilman  v.  Philadelphia, 
3  Wall.  743,  18  L.  Ed.  105,  bridge  constructed  by  municipality  over  navi- 
gable stream  is  an  interference  with  commerce  and  should  be  abated; 
Hall  V.  De  Cuir,  95  U.  S.  488,  24  L.  Ed.  648,  holding  void,  as  regulation 
of  interstate  commerce,- ^t  of  State  requiring  carriers  on  vessels  to  give 
to  all  passengers  equal  rights  regardless  of  color;  Western  Union  Tel.  Co. 
V.  Pendleton,  95  Ind.  13,  48  Am.  Eep.  693,  holding  law  imposing  penalty 
on  telegraph  company  for  nondelivery  of  message  not  a  r^ulation  of 
interstate  commerce  within  the  rule. 

Questioned  in  State  v.  Railroad  Co.,  30  N.  J.  L.  498,  tax  on  railroad 
graduated  according  to  number  of  passengers  carrfed  is  unconstitutional. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  69  L.  B.  A.  47. 

Biver  once  considered  mavlgable  always  retains  tbat  dUrtlnctiom 
Approved  in  Hurst  v.  Dana,  86   Kan.   954,   122   Pac.   1043,   holding 
Arkansas  River  having  been  considered  navigable  by  Congress,  it  remains 
in  this  class  even  though  dried  up  in  places. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  28  E.  B.  0. 
187. 

Miscellaneous.  Cited  in  The  Daniel  Ball,  Brown,  197,  Fed.  Cas.  3564, 
discussing  what  constitutes  navigable  waters;  Young  v.  Harrison,  6  Ga. 
142,  holding  State  alone  has  right  to  franchise  for  ferriage,  etc.;  Crow  v. 
State,  14  Mo.  300,  and  dissenting  opinion,  p.  334,  discussing  general  sulA- 
ject  of  taxation;  Schneider  v.  McFarland,  2  N.  T.  463,  citing  argument 
of  counsel  as  to  what  is  a  suit. 

2  Pet.  253-817,  7  L.  Bd.  415,  POSTBB  ▼.  NEILSOK. 

lK>nlBiana  territory  was  ceded  by  France  to  the  United  States,  whicli 
thereby  acquired  fnll  sovereignty. 

Approved  in  Bryan  v.  Kennett,  113  U.  S.  192,  28  L.  Ed.  912,  5  Sup.  Ct. 
412,  construing  rights  under  Spanish  grant  in  Missouri ;  Strother  v.  Lucas, 
12  Pet.  435,  9  L.  Ed.  1147,  reviewing  history  of  Louisiana;  Teschemacher 
V.  Thompson^  18  Cal.  23,  79  Am*  Pec  156,  applying  rule  by  analogy  to 
California. 
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Where  treaty  provides  tliat  titles  ^tbln  tbo  ceded  territory  ''fdiall  be  rati- 
fied/' such  provision  is  not  self-executing. 

Cited  in  Parker  v.  Duff,  47  Cal.  563,  564,  Vhere  treaty  provided  that 
Indians  "shall  be  entitled"  to  certain  amount  of  land,  the  proviso  is  not 
self -executing;  United  States  v.  Flint,  4  Sawy.  67,  Fed.  Cas.  15,121,  hold- 
ing words  "shall  be  protected"  not  self -executing ;  Pollard  v.  Kibbe,  14 
Pet.  393,  396,  397,  10  L.  Ed.  509,  511,  reviewing  history  of  treaty  of 
St.  Ildefonso;  Boatner  v.  Ventress,  8  Murt.  (N.  S.)  654,  655,  20  Ahl  Dec. 
271,  arguendo. 

Distinguished  in  United  States  v.  Percheman,  7  Pet.  89,  8  L.  Ed.  618, 
holding  such  words  may  imply  ratification  and  confirmation  by  the  treaty 
itself. 

Explained  and  declared  to  be  overruled  as  to  this  point  by  United 
States  V.  Percheman,  supra,  in  Garcia  v.  Lee,  12 'Pet.  519,  520,  9  L.  Ed. 
1179,  1180. 

Disapproved  in  Pollard  v.  Kibbe,  14  Pet.  407,  408,  4lO,  411,  420,  421, 
10  L.  Ed.  516,  517,  518,  522,  523,  such  stipulation  is  self-executing,  re- 
versing Pollard  V.  Kibbe,  9  Port.  723;  Holden  v.  Joy,  17  Wall.  247,  21 
L.  Ed.  535,  sale  of  Indian  lands  may  be  made  by  treaty;  Godfrey  v. 
Beardsley,  2  McLean,  419,  Fed.  Cas.  5497,  words  "shall  be  reserved"  in 
Indian  treaty  are  self -executing ;  Mintum  v.  Brower,  24  Cal.  661,  holding 
treaty  of  Guadaloupe  Hidalgo  confirming  valid  titles  in  ceded  territory 
self-acting;  Puget  Sound  Agricultural  Co.  v.  Pierce  Co.,  1  Wash.  Ter.  163, 
holding  words  "shall  be  confirmed"  self-executing. 

Louisiana  territory,  as  ceded  by  treaty  of  1803,  embraces  the  tract  between 
the  Perdido  and  Mississippi  Bivers. 

Cited  in  Pollard  v.  Kbbe,  14  Pet.  370,  372,  385,  386,  387,  389,  10  L.  Ed. 
498,  499,  506,  507,  508,  and  Pollard  v.  Hagan,  3  How.. 228,  11  L.  Ed.  573, 
reviewing  history  of  above  tract. 

In  determining  individual  rights  growing  out  of  treaties  with  foreign  pow- 
ers, the  Judiciary  will  adopt  the  principles  established  by  the  political  depart- 
ments of  the  government. 

Approved  in  Maiorano  v.  Baltimore  etc.  R.  Co.,  213  U.  S.  273,  53  L.  Ed. 
795,  29  Sup.  Ct.  424,  holding  treaty  giving  alien  right  to  sue  in  State 
courts  does  not  include  nonresident  aliens;  In  re  Minook,  2  Alaska,  208, 
construing  Russian  treaty  with  reference  to  citizenship  of  half-breeds  who 
have  severed  tribal  relations;  Cherokee  Nation  v.  Georgia,  5  Pet.  46, 
8  L.  Ed.  41,  construing  treaties  with  Cherokee  Indians;  affirmed  in 
United  States  v.  Arredondo,  6  Pet.  710,  711,  712,  8  L.  Ed.  554,  555,  con- 
struing Florida  treaty  of  1819;  Garcia  v.  Lee,  12  Pet.  516,  517,  9  L.  Ed. 
1178,  and  Innerarity  v.  Mims,  1  Ala.  675,  applying  rule  to  construction 
of  treaty  of  St.  Ildefonso,  involved  in  principal  case;  dissenting  opinion 
in  People  v.  Dibble,  16  N.  Y.  224,  arguing  rule  applicable  to  Indian 
treaty;  Williams  v.  Insurance    Co.,  13  Pet.  420,  10  L.  Ed.  228,  affirming 

3  Sumn.  275,  Fed.  Cas.  17,738,  and  holding  action  of  executive  branch 
of  government  in  recognition  of  foreign  sovereignty  is  conclusive. 
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QnestloiiB  of  boundary  are  political  onei,  in  which  courts  are  bound  to 
abide  by  measorea  adopted  by  f  oTenttnent. 

Approved  in  Moore  v.  McGuire,  205  U.  S.  220,  51  L.  Ed.  777,  27  Sup. 
Ct.  483,  holding  courts  must  consider  traditions  in  suit  concerning  bound- 
ary between  States;  In  re  McConaughy,  IOC  Minn.  415,  119  N.  W.  417, 
holding  r^ularity  of  an  election  for  change  of  Constitution  is  of  judicial 
cognizance;  United  States  v.  Reynes,  9  How.  154,  13  L.  Ed.  85,  adopting 
government's  construction  of  treaty  of  St.  Ildefonso;  Phillips  v.  Payne, 
92  U.  S.  132,  23  L.  Ed.  649,  questions  arising  out  of  retrocession  of  portion 
of  District  of  Columbia  are  political;  Harrold  v.  Arrington,  64  Tex.  238, 
and  State  v.  Wagner,  61  Me.  1&4,  186,  courts  wiir  follow  political  branch 
of  government  in  determining  what  is  boundary;  The  James  G.  Swan, 
50  Fed.  Ill,  question  what  is  boundary  of  United  States  is  political; 
Watts  V.  United  States,  1  Wash.  Ter.  295,  holding  question  whether  San 
Juan  Island  is  part  of  United  States  is  political;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  714,  727,  9  L.  Ed.  1256,  1261,  remarking,  boundaries 
must  be  determined,  in  absence  of  compact,  by  the  laws  and  rules  appro- 
priate to  the  ca^e;  Binney's  Case,  2  Bland,  127,  discussing  boundary  of 
Maryland;  Pollard  v.  Kibbe,  14  Pet.  416,  10  L.  Ed.  521,  and  dissenting 
opinion  in  Lattimer  y.  Poteet,  14  Pet.  15,  10  L.  Ed.  333,  both  arguendo. 

Distinguished  in  Rhode  Island  v.  Massachusetts,  12  Pet.  746,  747,  9 
L.  Ed.  1269,  questions  of  interstate  boundary  are  not  political;  United 
States  Y.  Castillero,  2  Black,  320,  17  L.  Ed.  431,  when  United  States  ap- 
pears as  suitor  to  litigate  her  rights  against  private  claimant,  the  ordinary 
rules  prevail  as  in  actions  between  private  individuals. 

Denied  in  United  States  v.  Texas,  143  U.  S.  638,  639,  36  L.  Ed.  290,  291, 
12  Sup.  Ct.  491,  questions  of  State  boundaries  are  not  political. 

TTpon  political  qnestiona  the  courts  will  follow  the  declaion  of  the  political 
departments  of  the  goveniment. 

Approved  in  State  v.  Bowman,  89  Ark.  433,  434,  116  S.  W.  898,  de- 
termining jurisdiction  of  State  of  Arkansas  over  part  of  Indian  territory; 
dissenting  opinion  in  Luther  v.  Borden,  7  How.  56,  12  L.  Ed.  605,  con- 
troversies between  citizens  of  State  as  to  form  and  change  of  constitutions 
are  political ;  Jones  v.  United  States,  137  U.  S.  212,  34  L.  Ed.  696,  11  Sup. 
Ct.  83,  questions  of  sovereignty  are  political  questions;  In  re  Cooper,  143 
U.  S.  503,  36  L.  Ed.  242,  12  Sup.  Ct.  460,  arguing  similarly ;  United  States 
v.  One  HTundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  289,  United 
States  V.  Tropic  Wind,  28  Fed.  Cas.  219,  United  States  v.  One  Hundred 
Barrels  of  Cement,  27  Fed.^Cas.  293,  Perkins  v.  Rogers,  35  Ind.  156,  9 
Abl  £ep.  664,  Fifield  v.  Insurance  Co.,  47  Pa.  St.  172,  86  Am.  Dec.  529, 
and  United  States  v.  One  Thousand  Five  Hundred  Bales  of  Cotton,  27 
Fed.  Cas.  328,  all  holding  question  whether  peace  or  war  exists  is  political ; 
dissenting  opinion  in  In  re  Gunn,  50  Kan.  224,  231,  232, 19  L.  R.  A.  539,  542, 
32  Pac.  951,  954,  discussing  distinction  between  judicial  and  political  ques- 
tions ;  Scott  V.  Jones,  5  How.  374,  12  L.  Ed^  196,  querying  whether  question 
of  lawful  organization  of  State  legislature  is  political;  dissenting  opinion  in 
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Koehler  v.  Hill,  60  Iowa,  650,  15  N.  W.  636,  question  whether  Constitntion 
exists  is  praetieal;  Leitensdorfer  v.  Campbell,  5  Dill.  124,  Fed.  Gas.  8225, 
validity  of  grants  under  former  sovereignty  is  political  question. 

TreaUei^  where  self -operative,  are  equivalent  to  acts  of  the  legislature. 
Approved  in  United  States  v.  Lee  Yen  Tai,  185  U.  S.  220,  46  L.  £d.  88S, 
22  Sup.  Ct.  632,  holding  act  of  May  6,  1882,  §  12,  as  amended  by  act  of 
July  5,  1884,  relating  to  deportation  of  Chinese  laborers,  was  not  affected 
by  treaty  with  China  of  December  8,  1894;  Terlinden  v.  Ames,  184  U.  S. 
288,  46  L.  Ed.  545,  22  Sup.  Ct.  491,  holding  on  habeas  corpus  that  extradi- 
tion treaty  between  United  States  and  Pihissia  was  not  abrogated  by  in- 
corporation of  Prussia  into  German  Empire;  De  Lima  v.  Bidwell,  182 
U.  S.  195,  45  L.  Ed.  1055,  21  Sup.  Ct.  753,  holding  the  island  of  Porto 
Rico  after  its  cession  to  the  United  States  by  treaty  with  Spain  was  no 
longer  "foreign  country"  within  the  meaning  of  the  Dingley  tariff  act 
(30  Stats,  at  Large,  151,  c.  11) ;  Ex  parte  Toscano,  208  Fed.  942,  holding 
chapter  2  of  article  IE,  Hague  Treaty,  part  of  law  of  land,  and  prisoners 
held  under  that  provision  cannot  complain;  Lone  Wolf  v.  Hitchcock,  19 
App.  D.  C.  329,  holding  judiciary  cannot  go  behind  treaty  and  set  it 
aside  for  fraud;  Dukes  v.  McKenna,  4  Ind.  Ter.  164,  69  S.  W.  835,  holding 
Congress  may  change  provisions  of  previous  treaty;  Ansley  v.  Ainsworth, 
4  Ind.  Ter.  325,  69  S.  W.  890,  holding  constitution  of  Choctaw  Indians  con- 
ferred right  to  mine  coal,  having  superseded  act  of  Congress  formerly  for- 
bidding it;  Min\iesota  Canal  etc.  Co.  v.  Pratt,  101  Minn.  231,  11  L..  E.  A. 
(N.  8.)  105,  112  N.  W.  405,  right  to  obstruct  stream  made  navigable  by 
treaty  between  United  States  and  Great  Britain  cannot  obtain  until  con- 
sent of  Secretary  of  War  is  given;  In  re  Stixrud's  Estate,  58  Wash.  342, 
AmL  Oas.  1912A,  850,  S3  L.  B.  A.  (N.  8.)  632,  109  Pac.  345,  holding 
residents  of  Sweden  inheriting  estate  of  brother  in  the  United  States 
not  subject  to  inheritance  tax  imposed  on  alien  devisees;  dissenting  opinion 
in  United  States  v.  Arredondo,  6  Pet.  756,  8  L.  Ed.  671,  construing  Spanish 
treaty  of  1819;  Strother  v.  Lucas,  12  Pet.  439,  9  L.  Ed.  1148,  applying 
rule  to  Louisiana  treaty  of  1803;  Fellows  v.  Blacksmith,  19  How.  372, 
15  L.  Ed.  686,  applying  rule  to  Indian  treaty  of  1838  with  Senecas ;  United 
States  V.  Forty-three  Gallons  of  Whisky,  93  U.  S.  196,  28  L.  Ed.  848, 
applying  rule  to  treaty  with  Chippewas,  extending  United  States  liquor 
laws  to  Indian  territory;  Hauenstein  v.  Lynham,  100  U.  S.  490,  25  L.  Ed. 
631,  applying  rule  to  Swiss  treaty  of  1850,  regulating  rights  of  aliens  to 
proceeds  of  lands,  and  reversing  Hauenstein  v.  Lynham,  28  Gratt.  75 ; 
Chew  Heong  v.  United  States,  112  U.  S.  540,  ^8  L.  Ed.  771,  5  Sup.  Ct.  256, 
applying  rule  to  Chinese  treaty  of  1880,  permitting  exclusion;  North  Ger- 
man Lloyd  Steamship  Co.  v.  Hedden,  43  Fed.  22,  Thomas  v.  Gay,  169  U.  S. 
271,  42  L.  Ed.  743,  18  Sup.  Ct.  342,  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  721,  37  L.  Ed.  916,  13  Sup.  Ct.  1025,  and  The  Cherokee  Tobacco,  11 
Wall.  621,  20  L.  Ed.  229,  a  treaty  may  be  repealed  by  a  subsequent  act  o£ 
Congress ;  Brown  v.  Walker,  161  U.  S.  607,  40  L.  Ed.  825,  16  Sup.  Ct.  65X, 
discussing  generally  article  YI  of  the  Constitution;  In  re  Parrott|  6  Sawy« 
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371,  1  Fed.  503,  holding  void  a  provision  of  the  Constitution  of  the  State 
in  conflict  with  treaty ;  United  States  v.  Watts,  8  Sawy.  371,  14  Fed.  131, 
holding  extradition  treaty  self-operating;  In  re  Kaine,  14  Fed.  Cas.  87, 
Commonwealth  v.  Hawes,  13  Bush,  702,  26  Am.  Bep.  245,  In  re  Metzger, 
17  Fed.  Cas.  234,  State  v.  Vanderpool,  39  Ohio  St.  277,  48  Am.  Bep.  435, 
and  Blandford  v.  State,  10  Tex.  App.  640,  all  holding  an  extradition  treaty 
self -operating;  United  States  v.  Crow  Dog,  3  Dak.  Ter.  113,  14  N,  W.  438, 
holding  self -executing,  a  treaty  with  Indians;  Litte  v.  Watson,  32  Me. 
224,  applying  rule  to  boundary  treaty;  Ex  parte  Rodriguez,  39  Tex.  767, 
Stockton  V.  Montgomery,  Dall.  (Tex.)  483,  and  Territory  v.  Cox,  6  Dak. 
Ter.  521,  discussing  general  relations  of  political  and  judicial  branches  of 
government;  United  States  v.  Rauscher,  119  U.  S.  418,  SO  L.  Ed.  428,  7 
Sup.  Ct.  240,  discussing  general  nature  of  treaties  under  the  Constitution; 
United  States  v.  Reese,  5  Dill.  409,  Fed.  Cas.  16,137,  Congress  has  no 
right  to  interfere  with  rights  under  treaties  except  in  cases  purely 
political;  United  States  v.  Johnson,  26  Fed.  Cas.  630,  and  New  Jersey  v. 
Noyes,  18  Fed.  Cas.  86,  discussing  effect  of  extradition  treaties. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legisla- 
tion.   Note,  81  Am.  Dec.  537,  539. 

Where  either  yarty  to  treaty  engages  to  perform  particular  act,  legUOatore 
must  execute  contract  before  it  can  become  rule  for  c^urt. 

Approved  in  Fourteen  Diamond  Rings  v.  United  States,  183  U.  S.  182, 
46  L.  Ed.  148,  22  Sup.  Ct.  61,  holding  that  treaty  of  peace  by  which  Philip- 
pine Islands  were  ceded  to  United  States  cannot  be  controlled  by  Senate 
resolution  of  less  than  quorum,  that  inhabitants  should  not  be  citizens  or 
islands  be  permanently  annexed ;  Cameron  v.  Texas,  95  Tex.  551,  68  S.  W. 
509,  holding  legislature  and  not  court  must  pass  upon  question  whether 
Greer  County  is  part  of  Texas ;  Rousseau  v.  Brown^  21  App.  D.  C.  77,  hold- 
ing agreements  betVeen  United  States  and  France,  in  convention  of  Paris, 
1883,  were  not  self -operating,  and  required  act  of  legislature;  United 
States  V.  Arredondo,  6  Pet.  743,  8  L.  Ed.  566,  arguendo ;  dissenting  opinion 
in  Dred  Scott  v.  Sandford,  19  How.  630,  15  L.  Ed.  794,  law  passed  exclud- 
ing slavery  in  violation  of  a  treaty  stipulation  would  not  be  ipso  facto  void ; 
Taylor  v.  Morton,  2  Curt.  463,  Fed.  Cas.  13,799,  holding  promise  in  treaty 
that  products  of  one  country  shall  not  be  subjected  to  a  higher  rate  of 
duty  than  like  products  imported  from  other  countries,  is  a  mere  con- 
tract; Baldwin  v.  Franks,  120  U.  S.  703,  30  L.  Ed.  772,  7  Sup.  Ct.  764, 
aignendo. 

Distinguished  in  United  States  v.  Arredondo,  6  Pet.  734,  735,  737,  8 
L.  Ed.  563,  564,  holding  where  United  States  disclaims  right  to  treat  ques- 
tion arising  out  of  treaty  as  a  political  question,  it  becomes  a  judicial  one 
for  the  courts;  United  States  v.  CastillerOi  2  Blacky  320^  17  L.  Ed.  4dl» 
holding  similarly. 
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GTmnts  made  by  Spanish  government,  after  treaty  of  1808,  of  lands  be- 
tween Perdldo  and  Mlsirisiilpirt  Bivers  are  invalid. 

Cited  in  Garcia  v.  Lee/ 12  Pet.  516,  522,  9  L.  Ed.  1178,  1181,  and  Keene 
V.  Whitaker,  14  Pet.  171,  10  L.  Ed.  406,  following  role;  dissenting  opinion 
in  Mobile  v.  Emanuel,  1  How.  103,  11  L.  Ed.  63,  majority  holding  under 
exception  contained  in  act  of  1824,  no  title  passed  to  Mobile  where  land 
was  in  possession  of  party  claiming  to  hold  it  under  Spanish  grant  con- 
firmed by  United  States;  dissenting  opinion  in  Pollard  v.  Kibbe,  14  Pet. 
426,  427,  10  L.  Ed.  525,  526,  construing  Spanish  grant  in  Florida;  Inner- 
rarity  V.  Byrne,  8  Port.  177,  Pollard  v.  Files,  3  Ala.  50,  Abbott  v.  Ken- 
nedy, 5  Ala.  396,  Pijeau  v.  Beard,  8  Mart.  (N.  S.)  401,  Sullivan  v.  Richard- 
json,  33  Fla.-134,  14  South.  714,  and  Bryan  v.  Kennett,  113  U.  S.  191,  28 
L.  Ed.  912,  5  Sup.  Ct.  412,  all  holding  grants  made  after  date  of  treaty 
were  void ;  Coffee  v.  Groover,  123  U.  S.  25,  26,  81  L.  Ed.  61,  8  Sup.  Ct.;  14, 
grant  by  government  exercising  de  facto  jurisdiction  over  disputed  terri- 
tory, of  land  therein,  is  void  as  against  rightful  government;  Kennedy  v. 
Townsley,  16  Ala.  248,  arguendo. 

Distinguished  in  Pollard  v.  Kibbe,  14  Pet.  365,  10  L.  Ed.  496,  holding 
rule  not  applicable  where  Congress  has  subsequently  passed  confirmatory 
act;  Pollard  v.  Files,  2  How.  602,  603,  11  L,  Ed.  395  (reversing  Pollard 
V.  Files,  3  Ala.  50),  United  States  v.  Lynde,  11  Wall.  638,  640,  641,  643, 
20  L.  Ed.  232,  238,  234,  Hallett  v.  Hunt,  7  Ala.  899,  and  Harvey  v.  Rusch, 
67  Mo.  552,  all  holding  similarly. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  108. 

Miscellaneous.  Cited  in  Tartar  Chemical  Co.  v.  United  States,  116  Fed. 
730,  holding  that  for  the  purpose  of  putting  in  force  commercial  agree- 
ment between  United  States  and  France,  under  section  5  of  the  tariff  act 
of  1897,  question  whett^er  Algeria  is  part  of  France  must  be  determined 
by  laws  of  France;  erroneously  in  Remington  v.  Millerd,  1  R.  I.  97, 
Mandeville  v.  Bank,  19  La.  Ann.  394,  92  Am.  Dec.  544,  Brace  v.  Reid,  3 
G.  Greene,  427,  Lalande  v.  McDonald,  2  Idaho,  287,  13  Pac.  348,  Macon 
V.  Franklin,  12  Ga.  248,  and  Setzer  v.  The  Sylvia  de  Grasse,  21  Fed.  Cas. 
1095;  Forsyth  v.  Hammond,  71  Fed.  449,  34  U.  S.  App.  552,  no  right  of 
appeal  to  the  courts  lies  from  discretionary  orders  of  county  boards  dis- 
senting opinion  in  Hooker  v.  New  Haven  Co.,  14  Conn,  166,  discussing 
damnum  absque  injuria;  Clark  v.  Bates,  1  Dak.  55,  46  N.  W.  512,  resj^ect- 
ing  treaty  with  Dakota  Indians;  Rhode  Island  v.  Massachusetts,  12  Pet. 
734,  9  L.  Ed.  1264,  as  to  title  of  sovereign  State. 

2  Pet.  318-^6,  7  L.  Ed.  437,  BANK  OF  EENTt7CEY  ▼.  WISTER. 

When  State  associates  Itself  in  private  enterprise  it  divests  itself  so  far  of 
its  sovereign  character  and  takes  that  of  private  citizen. 

Cited  in  Curran  v.  Arkansas,  15  How.  309,  14  L.  Ed.  708,  State  by  be- 
coming sole  stockholder  of  a  State  bank  exercises  no  power  not  derived 
from  the  charter;  Southern  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  81  Fed. 
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599,  where  State  was  part  owner  of  a  railway;  Bank  of  United  States  v. 
McKenzie,  2  Brock.  402,  Fed.  Cas.  927,  statute  of  lii^Litations  may  run 
against  bank,  notwithstanding  United  States  is  a  stockholder;  State  Bank 
V.  Gibson,  6  Ala.  816,  State  bank  must  cause  claim  against  deceased  to 
be  presented,  as  in  case  of  other  creditors;  dissenting  opinion  in  Trustees 
Michigan  etc.  Canal  v.  Brainard,  12  111.  510,  where  State  has  conveyed 
title  to  trustees  for  certain  purposes,  the  property  becomes  subject  to  the 
incidents  and  liabilities  of  private  property;  State  v.  Bank,  1  D.  C.  77, 
fact  of  capital  having  been  furnished  by  State  does  not  vary  rights  or 
responsibilities  of  bank;  Fields  v.  Wheatley,  1  Sneed,  354,  debt  due  a 
State  bank  is  not  a  debt  to  State;  White  v.  Railroad  Co.,  7  Heisk.  547, 
State  does  not  figure  as  sovereign  in  lending  its  credit  to  railway  company ; 
dissenting  opinion  in  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  585, 
9  L.  Ed.  839,   following  rule. 

Distinguished  in  United  States  v.  Chesapeake  etc.  Canal  Co.,  206  Fed. 
967,  968,  holding  where  United  States  sues  for  dividends  on  stock  held 
by  it,  statute  of  limitations  cannot  be  set  up  as  defense,  provided  money 
is  to  go  into  national  treasury. 

Nature  of  incorporated  State  institutions.    Note,  29  L.  B.  A.  380. 

Note  payable  to  bearer  is  not  affected  by  disabilities  of  the  nominal  payee. 

Cited  in  Robinson  v.  Crenshaw,  2  Stew.  &  P.  299,  316,  holding  illegality 

of  consideration  no  defense  to  note  payable  to  bearer  in  hands  of  original 

holder;  Neal  v.  Smith,  5  Ala.  574,  holder  of  note  payable  to  bearer  has 

right  of  action  by  virtue  of  original  promise,  not  through  assignment ;  Craig 

V.  Vicksburg,  31  Miss.  247,  holding  similarly  as  to  bond  payable  to  bearer. 

• 

Action  Is  maintainable  against  bank  of  which  State  Is  sole  stockholder,  as 
State  Is  by  Incorporating  bank  deemed  to  have  waived  Its  nonsnabillty. 

Cited  in  Owen  v.  Branch  Bank,  3  Ala.  264,  holding  notes  of  State  Bank 
of  Alabama  not  bills  of  credit;  Western  Union  v.  Henderson,  68  Fed. 
591,  suit  against  State  auditor  to  restrain  him  from  enforcing  unconstitu- 
tional statute  is  not  a  suit  against  the  State ;  Briscoe  v.  Bank  of  Kentucky, 
11  Pet.  324,  9  L.  Ed.  735,  and  Curran  v.  Arkansas,  15  How.  309,  14  L.  Ed. 
708,  both  respecting  bills  issued  by  State  banks. 

Distinguished  in  Lowry  v.  Thompson,  25  S.  C.  426,  holding  suit  against 
State  board  to  recover  deed  is  suit  against  the  State. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  8.)  226. 

Where  statute  provided  that  bank  might  receive  deposits  without  giving 
obligation  under  seal  to  repay  it»  assumpsit  maintainable  against  bank  upon;  ^ 
receipt  of  deposits 

Approved  in  Retan  v.  Union  Trust  Co.,  134  Mich.  8,  95  N.  W.  1008,  de- 
posits in  bank  of  moneys  paid  into  court  are  not  special  deposits  entitled 
to  priority  over  others  on  insolvency  of  bank.     . 


2  Pet.  318-326  NOTES  ON  U.  S.  REPORTS.  720 

Distin^shed  in  State  v.  Clement  Nat.  Bank,  84  Vt.  180,  AnxL  Oas.  1912D, 
22,  78  Atl.  949,  folding  State  tax  upon  bank  deposits  applies  to  deposit 
of  resident  only. 

Where  State  Imparts  to  State  bank  its  sovereign  attributes,  issuance  of 

bank  paper  becomes  emission  of  bills  of  credit  and  in  ylolation  of  Ooostitutlon. 

Cited  in  dissenting  opinion  in  Briscoe  v.  Bank,  11  Pet.  341,  9  L.  Ed.  742, 

arguing  State  may  not  accomplish  indirectly  what  is  directly  forbidden  to 

it   by   the   Constitution. 

Suit  on  note  payable  to  bearer  may  be  brought  in  Federal  court  by  subse- 
quent holder,  on  ground  of  diverse  citisenship,  notwlthstandlnjg  it  could  not 
have  been  brought  on  that  ground  by  original  payee. 

Approved  in  Halsted  v.  Lyon,  2  McLean,  227,  Fed.  Cas.  5968,  following 
rule;  Ban  v.  Columbia  Southern  Ry.  Co.,  117  Fed.  25,  holding  partner  in 
his  own  right,  and  as  assignee  of  other  partner,  cannot  sue  for  partner- 
ship debt  in  Federal  court  unless  bill  shows  assignor  could  have  done  so; 
Smith  V.  Clapp,  15  Pet.  129,  10  L.  Ed.  685,  holding  holder  of  such  note 
is  not  an  assignee  within  the  provisions  of  the  judiciary  act;  White  v. 
Railroad  Co.,  21  How.  576,  16  L.  Ed.  22S,  ruling  similarly  as  to  holder 
of  railway  bonds  payable  to  bearer;  Bushnell  v.  Kennedy,  9  Wall.  391, 
19  L.  Ed.  738,  judiciary  act  does  not  apply  to  rights  of  action  founded 
on  wrongful  act ;  Thompson  v.  Perrine,  106  U.  S.  593,  27  L.  Ed.  300,  1  Sup. 
Ct.  568,  holding  holder  of  negotiable  coupons  not  deprived  of  right  to 
sue  in  Federal  courts  by  reason  of  citizenship  of  any  previous  holder; 
Chic^aming  v.  Carpenter,  106  U.  S.  666,  27  L.  Ed.  308,  1  Sup.  Ct.  622, 
ruling  similarly  as  to  holder  of  municipal  bonds;  Cooper  v.  Thompson, 
13  Blatchf.  437,  Fed.  Cas.  3202,  applying  rule  to  holder  of  coupons;  Cod- 
man  V.  Railroad  Co.,  17  Blatchf.  2,  Fed.  Cas.  2936,  appl3dng  rule  to  note 
made  payable  to  bearer  by  indorsement;  Holmes  v.  Goldsmith,  147  U.  S. 
160,  37  L.  Ed.  122,  13  Sup.  Ct.  291,  applying  rule  to  acconmiodation  note 
payable  to  order;  Towne  v.  Smith,  1  Wood.  &  M.  119,  135,  Fed.  Cas. 
14,115,  holding  note  made  payable  to  bearer  by  indorsement,  within  the 
rule;  Brown  v.  Noyes,  2  Wood.  &  M.  82,  Fed.  Cas.  2023,  Federal  courts 
have  jurisdiction  when  original  parties  were  citizens  of  different  States; 
Jerome  v.  Commissioners,  6  McCrary,  641,  18  Fed.  873,  and  Adams  v. 
Commissioners,  23  Fed.  212,  rule  applied  to  county  warrants;  Keene  etc. 
Bank  v.  Lyon  Co.,  90  Fed.  530,  to  negotiable  bonds  payable  to  bearer. 

Distinguished  in  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122,  66  C.  C.  A. 
179,  suit  by  assignee  of  oral  contract  to  recover  money  due  thereon  cannot 
be  maintained  in  Federal  court  unless  assignor  could  sue  therein;  Parker 
V.  Ormsby,  141  U.  S.  85,  35  L.  Ed.  656,  11  Sup.  Ct.  913,  holding  holder  of 
'  promissory  note  payable  to  order  not  entitled  to  sue  in  Federal  court 
unless  original  payee  was;  Clarke  v.  Janesville,  1  Biss.  104,  Fed.  Cas.  2854, 
holding  coupon  on  bond  not  within  the  rule;  Hill  v.  Winne,  1  Biss.  277, 
Fed.  Cas.  6503,  holding  mortgage  to  secure  note  payable  to  bearer  not 
within  the  rule;  Noeli  y.  Mitchell,  4  Biss.  348,  Fed.  Cas.  10,287,  rule  not 
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api^icable  to  aee^mmodation  note  made  payable  to  bearer  by  indorsement, 
unless  it  appear  that  diverse  citizenship  exists  between  bearer  and  indorser ; 
Bradford  v.  Jenks,  2  McLean,  132,  Fed.  Cas.  1769,  assignee  in  insolveney 
is  not  holder  within  rale ;  Fry  v.  Rousseau,  3  McLean,  107,  Fed.  Cas.  5141, 
role  not  applicable  where  note  is  taken  by  assignment. 

Wliere  law  provideB  that  bank  bills  sbaU  be  red«em»ble  in  gold  aad  sUver, 
one  wbo  makeB  deposit  in  n^tes  of  bank  la  entitled  to  be  repaid  in  gold  and 

direr. 

Approved  in  Officer  v.  Officer,  120  Iowa,  392,  94  N.  W.  948,  holding 
where  executor  deposited  estate's  funds  in  bank  and  drew  checks  against 
fnn^  which 'were  honored,  deposit  was  general  one;  Thompson  v.  Riggs, 
6  Wall.  678, 18  L.  Ed.  707,  holding  that  customer  of  bank,  depositing  gold, 
may  be  repaid^  in  legal  tender  currency ;  Perley  v.  Muskegon  Co.,  32  Mich. 
136,  20  Am.  Re]).  639,  Chesapeake  Bank  v.  Swain,  29  Md.  498,  Wallace  v. 
Bank,  7  Ark.  66,  and  Scammon  v.  Kimball,  92  U.  S.  370,  23  L.,£d.  486, 
title  to  money  deposited  passes  to  banker,  who  becomes  liable  for  the 
amount  as  a  debt;  Corbit  v.  Bank,  2  H|irr.  (Del,)  265,  30  Am.  Dec.  651, 
applying  rule  where  bank  notes  were  deposited  as  money. 

Distinguished  in  Baker  v.  Ward,  3  Ben.  506,  Fed.  Cas.  785,  debt  payable 
in  money  may  be  discharged  by  payment  of  any  kind  of  legal  money.  ^ 

Setoff  of  bank  deposits.    Note,  19  Am.  Dec.  421.- 

Courts  will  correct  mistake  in  Judgment,  even  after  time  for  rebearlng  has 
^psed,  where  error  is  clerical  one. 

Approved  in  State  v.  F.  B.  Williams  Cypress  Co.,  132  La.  959,  960,  Ann. 
Gas.  1914D,  1290,  61  South.  992,  holding  court  will  insert  in  judgment, 
"damages  @  6%,"  when  clerk  has  omitted  to  do  so. 

Miscellaneous.  Cited  in  Phillips  v.  Preston,  5  How.  291,  12  L.  Ed.  157; 
Alabama  State  Land  Co.  v.  Kyle,  99  Ala.  479,  13  South.  45. 

2  Pet.  827-830,  7  L.  Ed.  440,  BANK  OF  EXNTTT0K7  v.  ASHItEY. 

The  accidental  entering  of  too  large  a  judgment  may  be  cured  by  remit- 
titor  from  the  appellate  court. 

Approved  in  Cunningham  v.  Underwood,  116  Fed.  806,  holding  in  action 
for  libel  judgment  for  punitive  damages  against  one  defendant  may  be 
remitted  without  alTecting  judgment  for  compensatory  damages  against 
both  defendants;  Costello  v.  District  of  Columbia,  21  D.  C.  514,  upholding 
power  ef  appellate  court  to  modify  verdict  by  ordering  remittitur  of  in- 
terest on  judgment;  Holbrook  v.  J.  J.  Quinlan  &  Co.,  84  Vt.  422,  80  Atl. 
344,  holding  remittitur  will  cure  that  part  of  judgment  reversed  by  &jh 
pellate  court;  Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  590,  37 
L.  Ed.  292,  13  Sup.  Ct.  563,  where  error  consisted  in  allowance  of  interest, 
jadgment  will  be  afi&rmed  upon  remission  of  interest;  Hopkins  v.  Orr,  124 
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XT.  S.  514,  31  L.  Ed.  625,  8  Sup.  Ct.  592,  appellate  court  may.  make  its 
affirmance  of  the  judgment  conditional  upon  remission  of  part  of  the  re- 
covery; Koenigsberger  v.  Mining  Co.,  158  U.  S.  53,  89  L.  Ed.  893,  15  Sup. 
Ct.  756,  and  Loewer  v.  Harris,  57  Fed.  374, 14  U.  S.  App.  615,  where  damage 
to  a  certain  amount  is  admitted  and  error  consists  in  admission  of  evi- 
dence increasing  that  amount,  judgment  will  be  affirmed  upon  remission 
of  excess;  Pickett  v.  Ford,  4  How.  (Miss.)  248,  the  remittitur  may  be 
made  by  the  attorney;  Underwood  v.  Parrott,  2  Tex.  181,  remittitur  may 
be  made  in  the  low^r  court;  Johnson  f.  Hawkins,  2  Blackf.  460,  holding 
erroneous  a  judgment  for  excessive  amount ;  Rowell  v.  Bruce,  5  N.  H.  382, 
discussing  amendment  after  judgment. 

Distinguished  in  Kennon  v.  Gilmer,  131  U.  S.  29,  33  L.  Ed.  113,  9  Sup. 
Ct.  699,  holding,  in  action  for  damages  for  tort,  court  may  not  enter 
absolute  judgment  on  remission  of  part,  of  judgment,  where  judgment 
is  for  an  entire  sum;  Harrod  v.  Hill,  2  Dana,  165,  remission  will  not 
entitle  to  affirmance,  unless  judgment  is  thereby  made  free  from  error. 

Where  Judgment  is  affirmed  upQn  remission  of  excess,  costs  are  paid  by 
plaintiff  bi  error,  unless  writ  Is  further  prosecuted. 

Cited  in  Fulton  v.  Hunt,  3  Ark.  282,  and  Gregory  Co.  v.  Raber,  1  Colo. 
514,  following  rule. 

2    Pet.    331-353,    7    L.    Ed.    441,    BANE    OF    THE    UNITED    STATES   ▼. 
WEISIQEB. 

In  Kentucky  suit  may  be  brought  In  equity  directly  against  a  remote  in- 
dorser  of  promissory  note. 

Approved  in  Dorsey  v.  Hadlock,  7  Blatchf .  115,  and  Tumeys  v.  Hunt,  8 
B.  Mon.  408,  both  following  rule;  Clifford  v.  Keating,  3  Scam,  252,  suit 
may  be  brought  at  law  in  Illinois  under  local  statute. 

Consideration  for  accommodation  Indorsement  is  the  credit  given  to  maker 
by  Indorsee. 

Cited  in  Greenway  v.  Grain  Co.,  85  Fed.  537,  56  U.  S.  App.  527,  holding 
want  of  consideration  no  defense  to  suit  by  bona  fide  holder,  collecting 
cases. 

Before  recourse  can  be  had  against  Indorser,  every  reasonable  effort  mnst 
be  made  to  recover  of  the  drawer  by  salt. 

Cited  in  Bank  of  the  United  States  v.  Tyler,  4  Pet.  382,  384,  387,  7  L.  Ed. 
893,  894,  895,  holding  neglect  to  proceed  against  a  sheriff  for  permitting 
escape  of  drawer  imprisoned  on  ca.  sa.  a  bar  to  suit  against  the  indorser; 
Long  V.  Pence,  93  Va.  587,  25  S.  £.  594,  holding  question  is  one  for  jury, 
whether  suit  against  maker  would  have  availed;  Pococks  y.  Blount,  6  Mo. 
345,  holding  demand  and  notice  unnecessary  where  note  not  negotiable 
under  Missouri  law. 

Release  of  indorser  of  note  by  failure  to  enforce  liablity  of  maker. 
Note,  18  L.  B.  A.  (N.  8.)  551,  558. 
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Diligence  In  pursuit  of  maker  is  excused  when  he  has  been  discharged  In 
IniolTency,  and  creditor  need  mot  procure  issuance  of  execution. 

Cited  in  Bank  of  United  States  v.  Tyler,  4  Pet.  386,  7  L.  £d.  896,  hold- 
ing delay  of  thirty-one  days  in  procuring  execution  was  not  a  want  of  due 
diligence. 

Miscellaneous.  Cited  in  Gundermann  v.  Gunnison,  39  Mich.  318;  In  re 
Drisco,  7  Fed.  Cas.  1093 ;  Emery  v.  Parrott,  107  Mass.  104.  See  2  Pet.  481, 
7  li.  Ed.  492. 

2  Pet.  S64-S67,  7  Ii.  Ed.  449,  OAMPBEIJi  T.  PRATT. 

^Beversal  for  error  will  not  be  granted,  where  it  appears  that  no  benefit 
wHl  be  deriTed  by  ^;»peUant. 

Cited  in  Brobst  v.  Brock,  10  Wall.  528,  19  L.  Ed.  1004,  refusing  to 
reverse  erroneous  judgment  for  defendant  in  ejectment,  where  it  appeared 
that  plaintiff  could  not  recover,  even  if  judgment  were  reversed;  In  re 
Gribbon,  55  Fed.  876,  14  U.  S.  App.  382,  one  in  whose  favor  error  is  com- 
mitted cannot  be  heard  to  complain. 

• 

2  Pet  368-^69,  7  L.  Ed.  460,  AMEBIOAN  FUB  CO.  T.  xmiTED  STATEa 

Acts  and  declarations  of  agent  with  reference  to  the  business  of  his  em- 
ployment, within  the  scope  of  his  authority,  may  be  proven  as  the  acts  or  dec- 
larations of  the  principal  in  either  criminal  or  civil  actions. 

Approved  in  State  v.  Barrett,  138  N.  C.  640,  50  S.  E.  510,  upholding 
Laws  N.  C.  1903,  prohibiting  selling  of  liquor  without  license  and  making 
possession  of  liquor  in  quantities  over  quart  prima  facie  evidence  of  his 
keeping  it  for  sale ;  Consolidated  Kansas  City  Smelting  etc.  Co.  v.  Gonzales, 
50  Ter.  Civ.  81,  109  S.  W.  948,  in  suit  for  quantity  of  ore  shipped  to 
smelting  company,  admissions  of  manager  of  company  are  competent  evi- 
dence; Barreda  v.  Silsbee,  21  How.  165,  16  L.  Ed.  92,  holding  declarations 
of  agents  of  ship  charterers  admissible  to  show  charter  made  in  bad  faith ; 
Cliquot's  Champagne,  3  Wall.  140,  18  L.  Ed.  120,  holding  declarations  of 
seller's  agent  admissible  to  show  price  of  champagne;  Xenia  Bank  v. 
Stewart,  114  U.  S.  228,  29  L.  Ed.  103,  5  Sup.  Ct.  847,  holding  declarations 
of  bank  cashier  admissible  against  bank  to  show  payment  of  a  note ;  Aiken 
V.  Bemis,  3  Wood.  &  M.  355,  Fed.  Cas.  109,  holding  declarations  of  agent 
admissible  to  prove  infringement  of  patent;  Norwich  etc.  R.  R.  Co.  v. 
Cahill,  18  Conn.  492,  railroad  bound  by  declarations  of  one  director; 
Chicago  etc.  R.  R.  Co.  v.  Coleman,  18  111.  299,  68  Am.  Dec.  546,  or  of  its 
president ;  Stockwell  v.  United  States,  13  Wall.  550,  20  L.  Ed.  496,  holding 
knowledge  of  one  partner  imputable  to  firm;  McPherrin  v.  Jennings,  66 
Iowa,  624,  24  N.  W.  242,  and  Danville  Bank  v.  Waddill,  31  Gratt.  488, 
fact  of  agency  must  be  established;  United  States  v.  Amann,  24  Fed.  Cas. 
780,  holding  principal  may  be  criminally  liable  for  omission  of  his  agent; 
Moore  v.  Davis,  49  N.  H.  55,  6  Am.  Rep.  467,  holding  agent's  motives 
and  intentions  tbose  of  bis  principal; ^Morrill  v.  Cone,  22  How.  82,  16 
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L.  Ed.  255,  discussing  effect  of  deed  executed  by  attorney  in  fact  without 
.his  authority. 

Distinguished  in  Newell  v.  Roberts,  13  Conn.  71,  acts  and  admissions  of 
third  persons  cannot  be  given  in  evidence  under  the  mie;  Underwood  y. 
Hart,  23  Vt.  129 ,  Phelps  v.  James,  86  Iowa,  402,  41  Am.  St.  Bep.  499,  53 
N.  W.  275,  and  Smith  v.  Bodfish,  39  Me.  139,  nor  declarations  made  by 
agent  after  termination  of  his  employment,  Franklin  Bank  v.  Stewart,  37 
Me.  526,  nor  after  transaction  is  completed;  Corbin  v.  Adams,  6  Gush.  97, 
holding  declarations  of  son,  made  while  performing  contract  made  by  him 
as  agent  for  his  father,  not  admissible  to  prove  terms  of  contract. 

Declaration  and  acts  of  agents.    Note,  ISl  Am.  St.  Bep.  309. 

Admissions  of  agent  as  evidence  against  his  principal.    Note,  5S  Am. 
Tec.  774,  776. 

Where  Indian  trader  carries  spirituous  liquors  into  Indian  country  and 
they  are  found  among  his  goods,  burden  of  proof  Is  thrown  upon  him  to  show 
that  he  did  not  violate  act  of  1802,  regulating  trade  with  Tnillans 

Approved  in  Parris  v.  United  Statps,  1  Ind.  Ter:  46,  35  S.  W.  244,  where 
defendant  was  found  with  liquor  in  Indian  Territory,  he  must  show  he 
purchased  it  without  those  confines;  State  v.  Cunningham,  25  Conn.  203, 
holding  proof  of  finding  liquors  in  possession  of  accused,  presumptive  evi- 
dence that  it  was  kept  for  sale  contrary  to  the  statute;  Lincoln  v.  Smith, 

27  Vt.  356^  discussing  same  question;  State  v.  Intoxicating  Liquors,  58 
Vt.  598,  4  Atl.  231,  ruling  similarly. 

Validity   and   construction   of  statute   forbidding  sale   of  liquor  to 
Indians.    Note,  Ann.  Gas.  1912B,  1091. 

When  persons  are  associated  for  an  illegal  purpose,  acts  and  declarations 
of  one,  in  reference  to  the  common  object,  amd  forming  part  of  the  res  gestae, 
may  be  given  in  evidence  against  alL 

Approved  in  Latham  v.  United  States,  210  Fed.  161,  127  C.  C.  A.  9, 
holding  in  prosecution  under  Mann  Act,  declaration  of  one  conspirator  as 
to  purpose  of  conspiracy  is  admissible  against  all;  Hitchman  Coal  etc. 
Co.  v.  Mitchell,  202  Fed.  555,  holding  declarations  of  those  engaged  in 
unlawful  combination  admissible;  Jones  v.  United  States,  179  Fed.  601, 
602,  103  C.  C.  A.  142,  holding  statements  made  by  conspirator  to  third 
person  admissible  as  part  of  res  gestae;  Nudd  v.  Burrows,  91  U.  S.  438, 

28  L.  Ed.  289,  and  Walton  v.  Bank,  13  Colo.  271,  16  Am.  St.  Bep.  201,  5 
L.  B.  A.  767,  22  Pac.  442,  bankrupt's  declarations  admissible  as  against 
preferred  creditor,  where  they  were  the  result  of  an  agreement  to  give 
fraudulent  preference;  Bannon  v.  United  States,  156  U.  S.  468,  89  L.  Ed. 
496,  15  Sup.  Ct.  469,  where  conspiracy  is  proven,  overt  acts  of  individual 
conspirators  may  be  shown;  Wiboi^  v.  United  States,  163  U.  S.  657, 
41  L.  Ed.  298,  16  Sup.  Ct.  1137,  and  State  v.  Soper,  16  Me.  298,  38  Am. 
Dec.  668,  holding  similarly;  Bloomer  v.  State,  48  Md.  531,  and  The 
Meteor,  17  Fed.  Cas.  197|  declarations  of  conspirators  admissible  against 
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co-conspirators;  Farley  v.  Peebles,  50  Neb.  732,  70  N.  W.  234,  even  where 
tke  evidence  is  such  as  inter  alia,  the  jury  may  infer  the  conspiracy  itself 
from ;  United  States  v.  Hartwell,  3  Cliff,  228,  Fed.  Cas.  15,318,  mle  applies 
as  between  principal  and  accessories;  dissenting  opinion  in  Cuyler  v. 
McCartney,  40  N.  T.  245,  rule  applicable  to  all  combinations  for  unlawful 
purposes,  even  where  technical  conspiracy  is  not  shown;  State  v.  George, 
7  Ired.  323,  rule  applies  between  principal  and  accomplice;  United  States 
V.  Cole,  5  McLean,  553,  Fed.  Cas.  14,832,  upon  proposition  that  combina- 
tion is  not  ended  until  its  purpose  is  accomplished. 

Distinguished  in  Reid  v.  State,  20  Ga.  685,  declarations  of  conspirators 
are  not  evidence  against  co-conspirators  when  mere  narratives  of  past 
occurrences;  Strout  v.  Packard,  76  Me.  156,  49  Am.  Rep.  605,  conspiracy 
must  be  proven  aliunde;  State  v.  Larkin,  49  N.  H.  44,  declarations  made 
two  week9  after  alleged  offense  was  consummated  are  not  part  of  the  res 
gestae;  dissenting  opinion  in  State  v.  GFeorge,  7  Ired.  327,  declaration  not 
part  of  res  gestae,  after  common  enterprise  is  at  an  end;  Patton  v.  State, 
6  Ohio  St.  470,  holding  similarly;  Preston  v.  State,  4  Tex.  App.  200,  evi- 
dence of  threats,  made  previous  to  commission  of  crime,  not  admissible 
where  agreement  to  commit  the  crime  had  not  been  made  at  time  of  mak- 
ing threats;  Fonts  v.  State,  7  Ohio  St.  476,  previous  declarations  by  one 
who  commits  a  crime  as  to  what  he  intended  to  do  are  not  admissible 
against  another  person  ch8.rged  at  the  same  time  for  same  offense,  even 
where  agreement  existed  to  perform  the  unlawful  act  previous  to  the 
making  of  the  declaration. 

Conspiracy  defined.    Note,  3  Am.  St.  Rep.  487. 
Res  gestae.    Note,  95  Am.  Dec.  56. 

Penal  lawB  should  not  be  so  strictly  construed  as  to  defeat  the  obvious  in- 
tention of  the  legislature. 

Approved  in  United  States  v.  Bitty,  208  U.  S.  403,  52  L.  Ed.  546,  28 
Sup.  Ct.  396,  holding  importation  of  woman  for  concubinage  immoral  pur- 
pose under  Comp.  Stats.  Supp.  1907,  p.  389;  BoUes  v.  Outing  Company, 
175  U.  S.  265,  44  L.  Ed.  157,  20  Sup.  Ct.  95,  holding  penalty  for  infringe- 
ment of  copyright  under  United  States  Rev.  Stats.,  §  4965,  applies  only  •to 
sheets  found  in  possession  of  defendant;  Bircher  v.  United  States,  169 
Fed.  592,  95  C.  C.  A.  87,  holding  statute  prohibiting  unlawful  inclosure 
of  land  by  person  without  title  included  unlawful  occupancy;  United 
States  v.- Williams,  159  Fed.  313,  holding  although  one  does  not  fall  within 
statute,  he  may  be  charged  with  aiding  and  abetting  one  embraced  therein; 
In  re  C<Jy,  127  U.  S.  740,  31  Fed.  800,  construing  j>enal  statute  referring 
to  elections;  United  States  v.  Lacher,  134  U.  S.  628,  83  L.  Ed.  1088,  10 
8iip.  Ct.  626,  construing  penal  statutes  relating  to  mails;  United  States  v. 
Willetts,  5  Ben.  227,  Fed.  Cas.  16,699,  construing  revenue  laws .  imposing 
forfeiture  for  fraud;  United  States  v.  Mattock,  2  Sawy.  151,  Fed.  Cas. 
15,744,  construing  statute  prohibiting  depasturing  of  Indian  lands;  United 
States  Y.  Stone,  8  Fed.  251,  construing  words  "plunder,  steal  or  destroy/' 
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in  Revised  Statutes,  section  5358;  United  States  v.  Ellis,  51  Fed.  810, 
construing  word  "spirituous,"  in  Revised  Statutes,  section  2139;  In  re 
Moore,  66  Fed.  951,  construing  order  prohibiting  introduction  of  liquors 
into  Alaska;  dissenting  opinion  in  Boyd  v.  Watt,  27  Ohio  St.  275,  and 
United  States  v.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas. 
285,  holding  rule  a  fortiori,  applicable  when  statute  is  not  penal  but  merely 
civil  act  imposing  penalty;  State  v.  Johnson,  16  S.  C.  189,  construing 
"concealed,"  in  statute  forbidding  carrying  of  concealed  weapons;  Crosby 
V.  Hawthorne,  25  Ala.  225,  construing  "aid,"  in  statute  prohibiting  aiding 
slaves  to  run  away;  Merriara  v.  Liangdon,  10  Conn.  469,  construing  "trad- 
ing, dealing  and  trafficking,"  in  statute  for  suppression  of  peddling;  Raw- 
son  V.  State,  19  Conn.  299,  construing  "otherwise,"  in  statute  prohibiting 
person  from  keeping  "by  agent,  or  otherwise,"  any  house  for  purpose  of 
selling  liquors;  State  v.  Main,  31  Conn.  575,  Construing  "houses,"  in 
statute  prohibiting  keeping  houses  of  bawdry;  People  v.  Sweetser,  1  Dak. 
301,  4e'N.  W.  454,  holding  words  "and"  and  "or"  interchangeable  as  statute 
may  require;  Keller  v.  State,  11  Md.  536,  69  Am.  Dec.  232^ construing  statute 
imposing  penalty  for  failure  to  secure  liquor  license ;  Parkinson  v.  State,  14 
Md.  195,  74  Am.  Dec.  529,  construing  "give,"  in  statute  forbidding  gift  of  in- 
toxicants to  minors;  Beley  v.  Naphtaly,  73  Fed.  125,  44  U.  S.  App.  232, 
remarking  remedial  statutes  should  be  broadly  construed. 

Equitable  doctrine. of  virtual  representation.    Note,  Ann.  Gas.  19130, 
658.  ' 

Indian  country  ceases  to  l>e  such  with  the  extlngnislunent  of  the  Indian 
title  to  the  SOIL  ^ 

Cited  in  Bates  v.  Clark,  95  U.  S.  208,  24  L.  Ed.  473,  holding  lands  to 
which  the  Indian  title  had  passed  away,  no  longer  Indian  lands  within 
the  meaning  of  statute  forbidding  sales  of  liquor  on  Indian  lands;  United 
States  V.  Richard,  1  Ariz.  Ter.  37,  40,  holding  similarly;  United  States  v. 
Seveloff,  2  Sawy.  316,  Fed.  Cas.  16,252,  holding  Alaska  not  Indian  country 
within  act  forbidding  sales  of  liquor  in  Indian  country;  Moore  v.  County 
Commissioners,  2  Wyo.  22,  discussing  taxation  within  Indian  reservations. 

Distinguished  in  United  States  v.  Payne,  2  McCrary,  ^04,  305,  8  Fed. 
895,  rule  aliter  where  so  provided  by  treaty,  statute  or  executive  order; 
dissenting  opinion  in  United  States  v.  Richard,  1  Ariz.  Ter.  46,  rule  not 
applicable  to  territory  west  of  Mississippi. 

2  Pet.   3J70-379,  7  L.   Bd.   454,   DANDBIDGE  V.  WASmNGTOK'S  .EXECD-- 
TOBS. 

All  participants  in  distribution  of  a  fund  should  be  parties  to  a  suit  for  its 
distribution. 

Distinguished  in  Evans  v.  Wall,  159  Mass.  169,  38  Am.  St.  Bep.  407» 
34  N.  £.  184|  holding  possible  remaindermen  not  necessarily  parties. 
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Besidiiary  legatee  Is  not  a  proper  party  In  a  suit  against  ezecuton  to  fix 
amount  of  a  prior  legacy. 

Cited  in  Davison  v.  Rake,  45  N.  J.  Eq.  772,  18  Atl.  764,  holding  exeentor 
only  necessary  party  in  snit  by  legatee  to  recover  amount  of  l^acy. 

Distinguished  in  Sears  v.  Hardy,  120  Mass.  530,  holding  residuary 
legatee  proper  party  in  action  to  declare  resulting  trust  in  bulk  of  estate; 
Read  v.  Patterson,  44  N.  J.  Eq.  218,  6  Am.  St.  Rep.  880,  14  Atl.  493, 
residuary  legatees  are  necessary  parties  to  snit  to  construe  residuary 
clause  in  will. 

Bzecutor  Is  representatlTe  of  and  guardian  of  interests  of  residuary 
legatfMS. 

Approved  in  Rankin  v.  City  of  Big  Rapids,  133  Fed.  672,  66  C.  C.  A.  568, 
where  it  had  been  determined  in  probate  proceedings  by  receiver  of  in- 
solvent  national  bank  to  establish  claim  for  assessment  on  decedent's  stock 
that  decedent  was  owner, 'distributees  are  estopped  to  relitigate  decedent's 
ownership  in  subsequent  suit  to  recover  subsequent  assessment;  Ford  v. 
First  Nat.  Bank,  201  111.  128,  66  N.  E.  317,  holding  when  claim  has  been 
presented  against  estate  executor  represents  creditors;  Stone  ▼.  Elliott, 
182  Ind.  461,  106  N.  E.  713,  holding  executor  is  trustee  and  representative 
of  estate  and  its  creditors;  Ward  v.  Durham,  134  111.  200,  26  N.  E.  746, 
holding  judgment  against  executor  allowing  claim  conclusive  on  heirs 
and  devisees;  Labitut  v.  Prewett,  1  Woods,  147,  Fed.  Gas.  7962,  holding 
executor  may  bring  bill  to  enjoin<  sale  of  property  of  estate  without  joining 
legatees;  Walsh  v.  Smyth,  3  Bland,  25,  representatives  entitled  to  notice 
of  dissolution  of  injunction  obtained  by  deceased. 

Distinguished  in  Carey  v.  Roosevelt,  81  Fed.  610,  holding  judgment 
against  executor,  after  distribution,  does  not  bind  legatees. 

Dismissal  of  bill  in  equity  for  want  of  proper  parties  should  be  without 
prsjudice. 

Cited  in  Durant  v.  Essex  Co.,  7  Wall.  110,  19  L.  Ed.  156,  where  words 
"without  prejudice,"  are  omitted  from  decree,  it  is  presumed  to  be  rendered 
on  the  merits. 

• 

Miscellaneous.  Cited  in  Bonaparte  v.  Railroad  Co.,  Bald.  217,  Fed.  Cas. 
1617 ;  Cross  v.  De  Valle,  6  Fed.  Cas.  891,  holding  parties  in  equity  must  be 
served  as  well  as  sued. 

2  Pet.  380-416,  7  Ii.  Ed.  458,  SATTEBIiEE  ▼.  lAATTHEWSOK. 

Jurisdiction  of  Supreme  Court  is  acquired  on  error  to  Supreme  Oourt  of 
State  where  it  appears  from  the  record  that  repugnancy  of  statute  to  Oonsti- 
tntlon  was  drawn  into  question,  although  record  does  not  in  terms  so  state. 

Approved  in  Tazoo  etc.  Ry.  Co.  v.  Adams,  180  U.  S.  14,  46  L.  Ed.  404, 
21  Sup.  Ct.  245,  holding  Federal  question  cannot  be  raised  by  writ  of 
error;  Columbia  Water  Power  Co.  v.  Columbia  El.  St.  Ry.  etc.  Co.,  172 
U.  S.  488,  48  L.  Ed.  526,  19  Sup.  Ct.  247,  Federal  question  sufficiently 
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appears  though  ek>hiplaiiit  does  not  mention  Constitution,  where  whole 
theory  of  case  is  impairment  by  statute  of  contract  created  by  prior 
statute,  and  presentation  and  decision  of  this  question  appear  from  record 
arid  opinion  of  State  court;  McCullough  v.  Virginia,  172  U.  S.  118,  43 
L.  Ed.  888,  19  Sup,  Ct.  134,  decision  of  State  court  denying  validity  of 
State  statute  which  creates  contract  and  giving  effect  to  subsequent  stat- 
utes which  impair  obligation  of  contract  presents  Federal  question,  though 
State  court  opinion  considers  only  statute  which  it  holds  void;  Harris 
v.  Dennie,  3  Pet.  302,  7  L.  Ed.  687,  applying  rule  where  Federal  statute 
misconstrued;  Stearns  v.  Lawrence,  83  Fed.  746,  54  U.  S.  App.  532,  re- 
ferring to  practice  of  examining  opinions  of  courts  to  ascertain  point 
decided. 

Distinguished  in  Telluride  Power  Co.  v.  Rio  Grande  etc.  Ry.,  175  U.  S. 
647,  44  Im.  Ed.  309,  20  Sup.  Ct.  248,  holding  priority  of  possession  of  water 
right,  and  conformity  to  local  customs,  laws,  and  decisions,  do  not  con- 
stitute Federal  questions  under  Rev.  Stats.,  §  2339 ;  Crowell  v.  Randell, 
10  Pet.  396,  9  L.  Ed.  469,  reviewing  authorities,  and  holding  it  must  ap- 
pear in  some  manner  from  the  record  that  Federal  question  was  raised 
and  decided  as  required  by  judiciary  act ;  Hamilton  v.  Kneeland,  1  Nev.  63, 
holding  diverse  citizenship  no  ground  for  writ  of  error. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  472,  473. 

A  retrospective  statute  making  valid  a  contract  previoualy  void  impairs 
no  Federal  limitatlonB. 

Approved  in  West  Side  Belt  R.  Co.  v.  Pittsburgh  Construction  Co.,  219 
U.  S.  103,  55  L.  Ed.  112,  31  Sup.  Ct.  196,  holding  statute  may  operate  retro- 
spectively to  validate  contracts  of  corporations,  void  before  passage  of 
act ;  United  States  v.  Heinszen,  206  U.  S.  387,  11  Ann.  Gas.  688,  51  L.  Ed. 
1104,.  27  Sup.  Ct.  742,  holding  ratification  of  act  imposing  duties  in  Philip- 
pines makes  judgment  valid  though  void  when  suit  was  instituted;  Rosen- 
planter  V.  Provident  Sav.  Life  Assur.  Soc,  96  Fed.  728,  holding  Laws  N.  Y. 
1877,  c.  321,  relating  to  life  insurance  companies  did  not  become  part  of 
contracts  made  while  it  was  in  force ;  Diamond  State  Iron  Co.  v.  Husbands, 
8  Del.  Ch.  225,  68  Atl.  246,  holding  special  act,  renewing  charter  of  cor- 
poration, may  act  retrospectively  where  it  was  passed  twenty-one   days 
after  expiration  of  original  charter;  Burget  v.  Merritt,  155  Ind.  149,  57 
N.  E.  717,  holding  act  of  1889  of  Indiana  relating  to  inheritance  was  retro- 
active ;  Provident  Bank  &  Trust  Co.  v.  Saxon,  123  La,  257,  48  South.  927, 
holding  statute  may  retrospectively  affect  corporations  by  making   con- 
tracts,  entered  into  by  them,  valid,  where  they  were .  previously    void ; 
Lohrstorfer  v.  Lohrstorfer,  140  Mich.  556,  104  N.  W.  144,  act  of  1905, 
amending  act  of  1897,  relating  to  pa3rment  of  fees  on  appeal,  by  provid- 
ing for  reinstatement  of  appeal  dismissed  for  nonpayment  of  register's 
fees,  is  void  as  to  appeals  dismissed  prior  to  amendment;  Skellinger  v. 
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Smith,  1  Wash.  Ter.  373,  McMasters  v.  Commonwealth,  3  Watts,  294^ 
Watson  V.  Mercer,  8  Pet.  110,  111,  8  L.  Ed.  886,  and  Randall  v.  Kreiger, 
23  Wall.  140,  147,  28  L.  Ed.  126,  affirming  2  Dill.  448,  Fed.  Cas.  11,554, 
all  holding  valid  statutes  curing  defective  acknowledgments;  Atwater  v» 
Seely,  1  McCrary,  268,  2  Fed.  137,  holding  similarly ;  Gelpcke  v.  Dubuque, 
1  Wall.  204,  17  L.  Ed.  526,  upholding  statute  curing  defective  bond  issue ;. 
Beloit  V.  Morgan,  7  Wall.  624,  19  L.  Ed.  207,  Bridgeport  v.  Railroad  Co.,. 
15  Conn.. 497,  Bass  v.  Columbus,  30  6a.  851,  McMillan  v.  Lee  Co.,  6  lowa^ 
394,  all  holding  similarly;  Baugher  v.  Nelson,  9  Gill,  305,  62  Am.  Dec.  698^ 
Andrews  v.  Russell,  7  Blackf.  475,  Welch  v.  Wadsworth,  30  Conn.  155, 
79  Am.  Dec.  289,  NichoLs  v.  Gee,  30  Ark.  145,  Wilson  v.  Hardesty,  1  Md. 
Ch.  68,  Danville  v.  Pace,  25  Gratt.  10,  18  Am.  Rep.  669,  and  Ewell  v. 
Daggs,  108  U.  S.  151,  27  L.  Ed.  685,  2  Sup.  Ct.  414,  all  holding  that  repeal 
of  law  making  contract  void  for  usury,  validated  the  contract;  State  v» 
Squires,  26  Iowa,  348,  upholding  statute  curing  defective  organization  of 
school  district;  Gross  v.  Mortgage  Co.,  108  U.  S.  488,  27  L.  Ed.  799,  2  Sup. 
Ct.  947,  holding  valid  a  statute  curing  invalidity  of  previous  loans  of 
foreign  corporations;  Shields  v.  Land  Co.,  94  Tenn.  148,  152,  46  Am.  St. 
Sep.  716,  718,  26  L.  R.  A.  618,  28  S.  W.  674,  675,  and  Cowell  v.  Colorado 
Springs  Co.,  3  Colo.  91,  all  holding  Valid,  acts  curing  defective  incorpora- 
tions; Milne  v.  Huber,  3  McLean,  217,  Fed.  Cas.  9617,  holding  valid  as  to 
pre-existing  contracts,  statute  creating  remedy  when  none  had  formerly 
existed ;  Bloomer  v.  Stolley,  5  McLean,  165,  Fed.  Cas.  1559,  arguendo,  stat- 
ute extending  patent  right  is  valid;  Green  v.  Collins,  3  Cliff.  506,  Fed. 
Cas.  5755,  applying  rule  holding  right  of  action  on  contract  valid  in 
State  where  made,  revived  by  repeal  of  prohibiting  statute  of  State  where 
suit  brought;  dissenting  opinion  in  Aycock  v.  ^artin,  37  Ga.  179,  arguing 
that  stay  laws  are  constitutional;  Welbom  v.  Akin,  44  Ga,  427,  upholding 
retrospective  statute  requiring  affidavit  of  payment  of  taxes  on  claim  sued 
on ;  Gibson  v.  Hibbard,  13  Mich.  219,  sustaining  statute  permitting  validat- 
ing of  contracts  void  for  want  of  stamp;  Phenix  Ins.  Co.  v.  Pollard,  63 
Miss.  663,  sustaining  statute  removing  bar  to  recovery  on  contracts 
previously  barred  by  failure  to  pay  tax;  Mutual  Ben.  L.  Ins.  Co.  v.  Winne, 
20  Mont.  40,  49  Pac.  452,  sustaining  statute  curing  invalid  contracts  of 
foreign  corporations;  Mercer  v.  Watson,  1  Watts,  357,  holding  valid  a 
statute  curing  defective  conveyances  by  married  women;  Lane  v.  Nelson, 
79  Pa.  St.  410,  holding  curative  statute  valid,  providing  its  purpose  be  to 
correct  what  was  defective,  and  not  to  Jiralidate  what  was. void;  dissenting 
opinion  in  Bronson  v.  Kingie,  1  How.  330,  11  L.  Ed.  160,  majority  holding 
unconstitutional  a  law  extending  time  for  redemption  of  mortgages; 
dissenting  opinion  in  Re3niolds  v.  Randall,  12  R.  I.  531,  arguing  statute 
changing  rule  of  evidence  as  to  adverse  possession  is  retroactive  and  con- 
stitutional; Blodgett  V.  Hitt,  29  Wis.  178,  semble,  statute  curing  defective 
administrator's  sale  is  valid  and  retroactive.  ' 

Distinguished  in  Newman  v.  Samuels,  17  Iowa,  554,  and  Brinton  v. 
Seevers,  12  Iowa,  393,  holding  statute  curing  defective  acknowledgments 
invalid^  so  far  as  impairing  vested  rights. 
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Disapproved  in  Pearoe  y.  Patton,  7  B.  Mon.  169,  45  Am.  Bee.  68, 
holding  void  a  statute  curing  defective  deed  by  married  woman;  State  v. 
Hernandez,  24  La.  Ann.  71,  statute  curing  fraudulent  issue  of  municipal 
certificates  is  invalid;  Adams  v.  Palmer,  51  Me.  494,  refusing  to  construe 
as  retroactive,  a  statute  validating  voidable  releases  of  dower;  Forster 
V.  Forster,  129  Mass.  566,  holding  void  a  statute  curing  defective  lax 
sales  and  exempting  certain  cases;  Grim  v.  School  District,  57  Pa.  St.  435, 
98  Am.  Dec.  239,  holding  curative  statute  void  when  impairing  vested 
^ghts;  Austin  v.  Burgess,  36  Wis.  193,  holding  statute  validating  usurious 
contracts  not  ^troactive. 

Constitutionality  of  acts  validating  contracts  and  deeds  of  married 
women.    Note,  16  Am.  Dec.  619. 

Curative  acts.    Note,  37  Am«  Bep.  898. 

Effect  of  statutes  making  pre-existing  contracts  illegal.  Note,  120 
Am.  St.  Bep.  469. 

Effect  on  contract  made  void  by  statutory  or  constitutional  provision 
of  subsequent  repeal  of  such  provision.  Note,  Ann.  Gas.  191SG, 
1401. 

Constitutionality  of  statute  legalizing  invalid  private  contract.  Note, 
22  L.  R.  A.  879. 

A  statute  Is  not  void  because  It  Is  unwise. 
Cited  in  Gibson  v.  Mason,  5  Nev.  299,  holding  that  words  of  Constitution 
furnish  the  only  test  as  to  the  validity  of  statute;  Dover  v.  Portsmouth 
Bridge,  17  N.  H.  227,  whether  exercise  of  legislative  power  is  discreet  is 
not  a  question  for  the  courts;  Sharpless  v.  Philadelphia,  21  Pa.  St.  163, 
59  Am.  Dec.  767,  remarkifig  that  State  law  is  valid  unless  clearly  for- 
bidden. 

Nothing  in  the  Constitution  of  the  United  States  forbids  a  State  legisla- 
ture to  exercise  Judicial  fimctions. 

Approved  in  Bonbright  v.  Schoettler,  127  Fed.  324,  holding  under  Penn- 
sylvania fire-escape  act  of  1879,  official  certificate  of  approval,  properly 
issued,  is  conclusive  evidence  of  compliance  with  act,  and  protects  owner 
from  liability  thereunder  for  either  penalty  or  damages;  Eddy  v.  People, 
218  111.  616,  75  N.  E.  1072,  under  Laws  1879,  relating  to  police  pensions, 
board  of  trustees  in  passing  on  application  for  pension  acts  in  quasi- 
judicial  capacity  and  its  finding  is  binding;  Winchester  etc.  R.  Co.  v.  Com- 
monwealth, 106  V a.  269,  55  S.  E.  693,  holding  State  corporation  commis- 
sion, being  creature  of  legislature,  might  validly  exercise  judicial  functions; 
Trustees  Internal  Imp.  Fund  v.  Bailey,  10  Fla.  249,  holding  statute  direct- 
ing Supreme  Court  to  rehear  a  particular  case,  an  exercise  of  judicial 
functions,  and  void  under  State  Constitution;  Hepburn's  Case,  3  Bland, 
98,  discussing' general  scope  of  legislative  authority. 

Distinguished  in  Lawson  v.  JefiEries,  47  Miss.  699,  705,  12  Am.  Rep.  349, 
354,  holding  constitutional  convention  has  no  power  to  exercise  judicial 
authority.  ^ 
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Betrospectlye  laws  are  constitutional  unless  they  impair  the  obligations  of 
contracts,  or  are  ex  post  facto. 

Approved  in  League  v.  Texas,  184  U.  S.  161,  46  L.  Ed.  481,  22  Sup.  Ct. 
477,  holding  law  that  delinquent  taxes  shall  bear  interest  not  unconstitu- 
tional; Petterson  v.  Berry,  125  Fed.  905,  906,  holding  under  Code  Alaska, 
§§  255-259,  relating  to  usurious  contracts,  a  mortgage  executed  in  Alaska 
in  1898,  securing  note  drawing  twelve  per  cent,  foreclosed  there  in  1903 
was  not  subject  to  defense  of  usury;  Reynolds  v.  Lee,  180  Ala.  80,  60  South. 
103,  holding  act  of  March  4,  1901,  statutes  of  Alabama,  relieving  borrower 
of  money  at  usurious  rates  from  paying  anything  but  principal,  was  not 
unconstitutional  because  it  applied  to  contracts  entered  into  before  that 
date;  Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass.  8,  107  N.  E. 
430,  holding  statute  will  not  act  retroactively  so  as  to  sustain  attachment 
on  deceased  person's  property;  Brearley  School  v.  Ward,  201  N.  Y.  364, 
Ann.  Gas.  1912B,  251,  40  L.  R.  A.  (N.  S.)  1215,  94  N.  E.  ^003,  holding 
statute  making  income  from  trust  fund  applicable  to  debt  applies  to  debt 
contracted  before  passage  of  statute;  Whitlock  v.  Hawkins,  105  Va.  250, 
53  S.  E.  403,  upholding  act  of  1906,  amending  and  re-enacting  Code,  c;  23, 
relating  to  assessment  of  land;  Drehman  v.  Stifle,  8  Wall.  603,  19  L.  Ed. 
511,  upholding  provision  of  the  Constitution  of  Missouri,  exempting  all 
persons  who  acted  under  authority  of  the  United  States  from  civil  suit, 
on  account  of  any  acts  so  done;  Gray  v.  Munroe,  1  McLean,  532,  Fed. 
Cas.  5724,  holding  law  relating  to  imprisonment  of  debtors  applicable  to 
pending  eases ;  Martindale  v.  Moore,  3  Blackf .  287,  construing  law  limiting 
liability  of  executors;  Johnston  v.  Vandyke,  6  McLean,  441,  Fed.  Cas. 
7426,  upholding  retroactive  law  limiting  right  of  dower;  McAfee  v.  Cov- 
ington, 71  Ga.  274,  61  Am.  Bep.  266,  holding  judgment  founded  on  tort 
not  a  contract  within  constitutional  inhibition;  Albee  v.  May,  2  Paine,  80, 
Fed.  Cas.  134,  upholding  retrospective  act,  giving  ejected  occupants  of 
lands  right  to  recover  for  improvements  made  while  in  possession;  Ex 
parte  Hull,  12  Fed.  Cas.  854,  holding  bankruptcy  act  applicable  to  pre- 
existing debts;  Elliott  v.  Mayfield,  4  Ala.  423,  holding  statute  relating  to 
execution  against  sureties  retrospective  and  valid ;  Owen  v.  Peebles,  .42 
Ala.  343,  upholding  law  abrogating  previous  forfeitures;  Barbour  Co.  v. 
Horn,  48  Ala.  659,  holding  statutes  giving  right  of  action  for  defect  in 
bridge,  applicable  to  previously  constructed  bridge;  Tilton  v.  Swift,  40 
Iowa,  80,  sustaining  retroactive  statute  changing  time  of  entry  of  judg- 
ment; Grand  Lodge  v.  City,  44  La.  Ann.  673,  11  South.  154,  sustaining 
statute  imposing  taxation  on  property  previously  exempt ;  ^  Oriental  Bank 
V.  Freese,  18  Me.  Ill,  86  Am.  Dec.  702,  holding  retrospective  and  sustain- 
ing a  statute  repealing  statute  confirming  right  to  i)enalty;  ^cott  v.  Smart, 
1  Mich.  302,  303,  sustaining  statute  transferring  certain  cases  from  Terri- 
torial Supreme  Court  to  State  Supreme  Court;  Cochran  v.  Van  Surlay,  20 
Wend.  372,  82  Am.  Dec.  678,  holding  constitutional  a  private  act  authoriz- 
ing sale  of  estate  of  infants ;  Burch  v.  Newbury,  10  N.  Y.  391,  holding  stat- 
ute x>ennitting  appeal  where  time  had  previously  expired,  not  contrary  to 
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Constitution  of  United  States;  Green  v.  Shnmway,  39  N.  Y.  432,  test  oath 
statute  is  constitutional;  Leak  v.  Gay,  107  N.  C.  478,  12  S.  E.  314,  holding 
statutes  exempting  homesteads  from  previously  acquired  jtidgment  liens, 
retrospective  and  constitutional;  Sandusky  City  Bank  v.  Wilbor,  7  Ohio 
St.  499,  sustaining  statute  taxing  State  bank  previously  exempt  by  charter; 
Erie  etc.  R.  R.  Go.  v.  Casey,  26  Pa.  St.  321,  holding  statute  to  impair 
obligation  of  contract  must  operate  directly  upon  some  contract  and 
literally  save  its  obligation;  Miles  v.  King,  5  S.  C.  150,  holding  valid  a 
statute  requiring  re-recording  of  destroyed  documents  of  title;  Bender  v. 
Crawford,  33  Tex.  751,  7  Am.  Rep.  272,  sustaining  retrospective  statute 
suspending  statute  of  limitations.  Cited  without  particular  application, 
in  In  re  Smith,  22  Fed.  Cas.  401,  holding  restriction  relating  to  impair- 
ment of  contracts  applicable  to  Stat^  alone,  not  to  Congress;  Liarkin  v. 
Saffarans,  15  Fed.  149,  holding  similarly;  also  in  dissenting  opinion  in 
Treadway  v.  Schrauber,  1  Dak.  270,  46  N.  W.  476,;  Lewis  v.  Lewis,  7  How. 
784,  12  L.  Ed.  913,  stating  rule  ut  supra;  Ex  parte  Garland,  4  Wall.  390, 
18  L.  Ed.  874,  discussing  ex  post  facto  laws;  Bukner  v.  Street,  1  Dill.  254, 
Fed.  Cas.  2098,  stating  rule  ut  supra;  Gage  v.  Gage,  66  N.  H.  294,  29  Atl. 
549,  21  L.  R.  A.  857,  stating  rule  that  remedial  statutes  may  be  construed 
to  be  retrospective;  Sharpless  v.  Philadelphia,  21  Pa.  St.  165,  59  Am.  Dec. 
770,  remarking  that  statute  must  clearly  impair  the  obligation  of  con- 
tracts in  order  to  be  void. 

Disting^iished  in  Forsyth  v.  Marbury,  Charlt.  (Ga.)  329,  holding  statute 
exempting  certain  property  from  levy  previously  subject,  void  as  to  exist- 
ing judgment  founded  on  contract;  Gunn  v.  Hendry,  43  Ga.  563,  holding 
void,  statute  permitting  setoff  on  account  of  losses  occurring  during  the 
war  without  connecting  plaintiff  with  those  losses;  Anderson  v.  Baker, 
23  Md.  566,  retrospective  law  depriving  certain  persons  of  rights  of  suffrage 
is  ex  post  facto ;  dissenting  opinion  in  Rich  v.  Flanders,  39  N.  H.  386,  387, 
aiguing  statute  removing  disability  of  witnesses  should  not  be  construed 
retrospective ;  Berdan  v.  Van  Riper,  16  N.  J.  L.  11,  refusing  to  construe  as 
retroactive,  a  statute  prescribing  conditions  as  to  creation  of  joint  ten- 
ancies; Vanderpool  v.  Railroad  Co.,  44  Wis.  659,  refusing  to  construe 
mechanic's  lien  law  retroactively. 

A  State  law  divestliig  vested  rights  violates  no  Federal  limitation  where 
it  does  not  impair  the  obligation  of  a  contract. 

Approved  in  Roseuplanter  v.  Provident  Sav.  Life  Assur.  Soc,  96  Fed. 
729,  holding  Laws  N.  T.  1877,  c.  321,  relating  to  insurance  companies  did 
not  impair  obligation  of  contract;  Shepherd  v.  Grimmett,  3  Idaho,  409, 
31  Pac.  795,  holding  Idaho  electors'  oath,  enacted  February  25,  1891,  not 
ex  post  facto  laSv;  Edworthy  v.  Iowa  S.  &  L.  Assn.,  114  Iowa,  223,  86 
N.  W.  316,  holding  contract  of  building  and  loan  association  not  afiEected 
by  subsequent  usury  law ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
539,  580,  9  L.  Ed.  821,  837,  refusing  to  read  certain  implied  terms  into 
grant  of  charter  by  State;  Baltimore  etc.  R.  R.  Co.  v.  Nesbit,  10  How.  402, 
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13  L.  Ed.  472,  holding  valid  a  retroactive  law  directing  eonrt  to  set  aside 
inquisition  condemning  certain  lands;  East  Hartford  v.  Hartford  Bridge, 
10  How.  539,  18  L.  Ed.  630,  holding  similarly;  De  Moss  v.  Newton,  31 
Ind.  220,  sustaining  statute  reducing  time  of  commencing  actions  for  parti- 
tion; State  v.  New  Orleans,  32  La.  Ann.  715,  sustaining  law  limiting  right 
of  municipality  as  to  taxation;  Hardeman  v.  Downer,  39  Ga.  436,  holding 
valid  a  retroactive  homestead  law;  Freeland  v.  Williams,  131  U.  S.  415, 

420,  S^  If.  Ed.  197,  199,  9  Sup.  Ct.  776,  778,  upholding  provision  in  State 
Constitution  nullifying  judgments  founded  in  tort;  Bennett  v,  Boggs,  1 
Bald.  74,  77,  Fed.  Cas.  1319,  holding  valid  a  law  regelating  common  right 
of  fishery;  Holman  v.  Bank,  12  Ala.  417,  upholding  statute  giving  admin- 
istratrix power  to  sell  land,  although  title  had  already  descended  to  the 
heir;  Thompson  v.  Phillips,  1  Bald.  284,  Fed.  Cas.  13,974,  holding  valid 
a  law  limiting  li«n  of  judgments ;  Dodge  v.  Woolsey,  18  How.  379, 15  L.  Ed. 

421,  dissenting  opinion,  arguendo,  proviso  in  charter  of  bank  exempting 
it  from  taxation  may  be  subsequently  annulled  by  legislature;  Bonner  v. 
Martin,  40  Ght.  503,  upholding  statute  reopening  judgments;  Shepherd  v. 
Grimmett,  2  Idaho,  1127,^  31  Pac.  795,  holding  valid  a  law  prescribing  test 
oath,  which,  in  effect,  deprives  certain  voters  of  their  franchise;  Myers  v. 
Mitchell,  20  La.  Ann.  534,  sustaining  Constitution  of  State  changing  right 
of  appeal ;  New  Orleans  v.  Railroad  Co.,  35  La.  Ann.  682,  sustaining  law  im- 
posing assessment  on  taxable  property  previously  omitted  from  the  rolls; 
McLure  v.  Melton,  24  S.  C.  570,  58  Am.  Rep.  278,  rule  applies  to  decision 
of  State  court  modifying  rule"  of  property  established  by  previous  decision ; 
Ex  parte  Hunter,  2  W.  Va.  173,  and  Ex  parte  Quarrier,  4  W.  Va.  223,  up- 
holding test  oath  act. 

Distinguished  in  Bonaparte  v.  Railroad  Co.,  1  Bald.  220,  Fed.  Cas.  1617, 
holding  act  permitting  taking  of  private  property  for  public  use  without 
compensation,  impairs  obligation  of  contract;  Wilder  v.  Lumpkin,  4  Ga. 
218,  220,  holding  laws  divesting  antecedent  vested  rights  are  void;  Mc- 
Namee  v.  Alexander,  109  N.  C.  246,  13  S.  E.  778,  refusing  to  construe 
as  retroactive,  a  remedial  statute  operating  so  as  to  divest  title  of  present 
owner;  Lowe  v.  Harris,  112  N.  C.  480,  22  L.  R.  A.  382,  17  S.  E.  540,  hold- 
ing similarly  as  to  repeal  of  )>art  of  statute  of  frauds ;  Mellinger  v.  Hous- 
ton, 68  Tex.  44,  3  S.  W.  252,  reviewing  authorities,  and  holding  statute 
refusing  right  to  plead  statute  of  limitations  in  suits  for  delinquent  taxes 
not  retroactive  under  State  Constitution  forbidding  retroactive  laws; 
Griffin  v.  Cunningham,  20  Gratt.  110,  holding  unconstitutional  an  enabling 
act  permitting  rehearing  of  cases  previously  decided  in  military  tribunal; 
Peeree  v.  Eitzmiller,  19  W.  Va.  573,  holding  rule  alitor  since  adoption  of 
Fourteenth  Amendment. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  B.  A.  721. 

Legislative  power  to  defeat  contingent  interests.    NotOi  19  Zb  £•  A. 
847. 


2  Pet.  417-441  NOTES  ON  U.  S.  REPORTS.  734 

drcQlt  Court  may  decide  wbether  State  law  If  in  confliet  witb  State  Ctan- 
Btitntioii  or  not. 

Cited  casually  in  Clark  v.  Sohicr,  1  Wood.  &  M.  374,  Fed.  Cas.  2835,  and 
Woodhull  V.  Wagner,  1  Bald.  302,  Fed.  Cas.  17,975,  remarking  that  Cir- 
cuit Court  must  decide  precisely  as  State  courts  ought  to  do. 

Prohibition  to  paai  lawi  impairing  obligation  of  contracts  is  confined  to 
the  SUtes. 

Cited  in  In  re  Smith,  2  Woods,  460,  Fed.  Cas.  12,996,  upholding  Federal 
bankruptcy  act. 

Distinguished  in  di£senting  opinion  in  Rosa  v.  Buckland,  17  111.  320, 
arguing  law  of  Congress  void  which  impairs  obligation  of  a  contract.  - 

Miscellaneous.  Cited  in  United  States  v.  Arredondo,  6  Pet.  729,  8  L.  Sd. 
561,  State  v.  Joseph,  175  Ala.  597,  Ann.  Oaa.  1914D,  248,  57  Sonth.  948, 
Salisbury  etc.  Assn.  v.  Wicomico  Co.,  86  Md.  622,  39  Atl.  427,  Borden  v. 
State,  11  Ark.  548,  54  Am.  Dec.  238,  Ryder  v.  Innerrarity,  4  Stew.  &  P. 
30,  Baring  v.  Erdman,  2  Fed.  Cas.  790,  Atkinson  ▼.  Philadelphia  etc. 
R.  R.,  2  Fed.  Cas.  110,  Talcott  v.  Pine  Grove,  1  Flipp.  177,  Fed.  Cas. 
13,735,  to  point  that  legislature  may  authorize  issue  of  bonds  to  aid  in 
constructing  railroad;  Sabariege  v.  Maverick,  124 'U.  S.  282,  31  L.  Ed. 
439,  8  Sup.  Ct.  472,  and  United  States  v.  Land  Co.,  148  U.  S.  44,  87  L.  Ed. 
360,  13  Sup.  Ct.  463,  remarking  that  decisions  of  legislative  branch  are 
not  open  to  collateral  attack ;  Leach  v.  Smith,.  25  Ark.  254,  holding  void 
a  statute  known  as  Confederate  money  act;  Wilder  v.  Lumpkin,  4  Ga. 
215,  discussing  ex  post  facto  laws;  Bains  v.  James  and  Catherine,  Bald. 
547,  Fed.  Cas.  756,  erroneously ;  New  Orleans  etc.  R.  R.  Co.  v.  New  Orleans, 
26  La.  Ann.  521,  discussing  legislative  authority  over  municipal  corpora- 
tions; In  re  Mechanics'  Society,  31  La.  Ann.  631,  discussing  essentials  of 
constitutional  statute;  Campbell's  Case,  2  Bland,  232,  237,  20  Am.  Dec. 
373,  378,  discussing  nature  of.  State  sovereignty;  Doc  Lonas  v.  State,  3 
Heisk.  301,  discussing  right  of  judiciary  to  determine  questions  of  con- 
stitutionality; Lewis  V.  Woodfolk,  2  Baxt.  47,  discussing  same  proposition. 
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Laws  should  not  be  coustrued  retrospectively  uBless  their  language  renders 
such  construction  indispensable. 

Approved  in  Union  Pacific  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231  U.  S. 
199,  58  L.  Ed.  182,  34  Sup.  Ct.  101,  refusing  to  give  retrospective  operation 
to  statute  so  as  to  sustain  adverse  possession  against  railroad  right  of  way; 
United  States  v.  Jackson,  143  Fed.  788,  32  Stat.  397,  relating  to  allowance 
to  prisoners  for  good  time,  did  not  apply  to  prisoners  sentenced  before 
act  took  effect;  Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass.  5, 
107  N.  E.  428,  holding  statute  dissolving  attachments  on  property  on  death 
of  owner,  except  property  alienated  by  him  with  encumbrance,  did  not 
act  retrospectively ;  Ladiga  v.  Roland,  2  How.  589,  11  L.  Ed.  390,  refusing 
to  construe  as  retroactive,  provision  in  Indian  treaty. 
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Patent  Issued  October  12,  1812,  fonnded  on  mllitery  wammt  for  Unds 
within  reeenre  Is  Talid  against  claimant  of  same  land  holding  nqder  sale  made 
by  United  States. 

Cited  in  Wallace  t.  Saunders,  7  Ohio,  176,  discussing  titles  \nthin  the 
reserve. 

Source  of  river  la  neither  poin(t  where  sufficient  water  flows  to  navigate 
small  vessel,  ^or  point  ftom  which  water  flows  at  aU  seasons  of  year;  it  to 
flxed  by  common  consent  and  notoriety. 

Approved  in  Sierra  County  v.  Nevadif  County,  155  Cal.  7,  99  Pac.  374, 
holding  where  boundary  between  two  States  is  designated  as  south  fork  of 
river,  what  is  south  fork  is  question  of  €act. 

Miscellaneous.  Cited  in  State  v.  Sterling,  20  Md.  505;  Gaston  v.  Mace, 
33  W.  Va.  21,  25  Am.  St.  Rep.  853,  5  L.  R.  A.  396, 10  S.  E.  63. 

2  Pet.  442-448,  7  L.  Sd.  479,  SOITTHWIOK  V.  POSTMASTEB-G^NEBAIt. 

District  Court's  Jurisdiction  extends  to  all  suits  at  common  law  where  the 
United  States  or  any  officer  thereof  under  authority  of  act  of  Oongress  shaU 
sue. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  448,  Fed. 
Cas.  15,867,  and  in  In  re  Barry,  42  Fed.  127,  Fed.  Cas.  1059,  s.  c,  136 
U.  S.  617,  84  L.  Ed.  510,  discussing  common  law  under  United  States. 

District  Court,  performing  its  appropriate  duty  as  such,  is  not^sittinlff  as  a 
Circuit  Court  although  it  possesses  the  powers  of  that  court  also. 

Cited  in  Swift  v.  Circuit  Judges,  64  Mich.  486,  31  N.  W.  437,  holding 
Circuit  Court  may  review  judgment  of  Recorder's  Court  in  case  where 
they  could  have  exercised  concurrent  jurisdiction. 

2  Pet.  449-480,  7  L.  Ed.  481,  WESTON  V.  CITY  COUNCIL  OF  CHABLESTON. 

Where  right  is  litigated  hetween  parties  in  court  of  justice,  proceeding  hy 
which  decision  of  court  is  sought  is  a  suit. 

Approved  in  Drainage  Dist.  No.  19  v.  Chicago  etc.  Ry.  Co.,  198  Fed. 
257,  bill  testing  validity  of  drainage  assessment  is  suit  within  removal  of 
causes  act;  Waha-Lewiston  Land  &  Water  Co.  v.  Lewiston-Sweetwater  Irr. 
Co.,  158  Fed.  140,  after  appeal  to  State  District  Court  in  water  appropria- 
tion proceeding^  under  Idaho  statute,  proceeding  becomes  ''suit,"  and  is 
removable  to  Federal  court;  South  Dakota  etc.  Ry.  Co.  v.  Chicago  etc.  Ry. 
Co.,  141  Fed.  580,  proceeding  by  railroad  to  condemn  right  of  way  under 
South  Dakota  statute  is  removable  where  requisite  diversity  of  citizenship 
and  amount  exist;  Bucki  etc.  Lumber  Co.  v.  Atlantic  Lumber  Co.,  128  Fed. 
340,  holding  where  corporation  plaintiff  was  dissolved  before  action  was 
tried,  dissolution  does  not  abate  action  brought  in  Florida  to  recover 
damages  for  wrongful  attachment,  such  action  surviving  under  Florida 
laws;  Union  Terminal  Ry.  Co.  v.  Chicago  B.  &  Q.  R.  Co.,  119  Fed.  216, 
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holding  proceeding  to  condemn  land  is  ''civil  suit''  within  United  States 
Comp.  Stats.  1901,  p.  507;  In  re  Delafield,  109  Fed.  578,  holding  proceeding 
in  eminent  domain  is  civil  suit  under  Federal  judiciary  act  of  1887-88; 
Wahl  V.  Franz,  100  Fed.  702,  holding  under  sections  1  and  2,  judiciary  act 
of  1888,  Arkansas  probate  of  will  is  not  civil  suit;  Ward  v.  Congress  Const. 
Co.,  99  Fed.  603,  holding  ihotion  after  judgment  affecting  third  person  may 
be  removed  to  Federal  court  if  ground  exists;  Cleveland  City  Ry.  Co.  v. 
City  of  Cleveland,  94  Fed.  395,  Federal  court  will  enjoin  municipality  from 
changing  franchise;  Postal  Tel.  Cable  Co.  v.  Cleveland  C.  C.  &  St.  Louis 
Ry.  Co.,  94  Fed.  236,  holding  Rev.  Stats.,  §  5268,  relating  to  construction 
of  telegraph  lines,  not  applicable  to  private  property;  Richardson  v.  Green, 
61  Fed.  427,  holding  under  Oregon  laws  will  cannot  be  contested  in  probate 
proceedings;  Dabney  v.  Dabney,  20  App.  D.  C.  452,  holding  divorce  pro- 
ceeding a  suit  of  a  civil  nature;  Worcester  Color  Co.  v.  Henry  Wood's 
Sons  Co.,  209  Mass.  110,  95  N.  E.  395,  holding  suit  is  instituted  at  issuance 
of  writ ;  Myers  v.  Chicago  &  N.  W.  Ry.  Co.,  118  Iowa,  316,  91  N.  W.  1078, 
holding  proceedings  for  condemnation  by  railroad,  under  sections  1999-2009, 
Code  Iowa,  are  '  *  suit  of  civil  Yiature ' ' ;  Eckerle  v.  Wood,  95  Mo.  App.  384, 
69  S.  W.  46,  holdin)^  proceedings  under  sections  74-78,  Rev.  Stats.  1899 
(Mo.),  is  "suit  pending"  for  purpose  of  taking  deposition;  Kendall  v. 
United  States,  12  Pet.  645,  9  L.  Ed.  1229,  dissenting  opinion,  arguendo, 
"suit"  and  "case,"  synonymous;  dissenting  opinion  in  Holmes  v.  Jenni- 
son,  14  Pet.  566,  10  L.  Ed.  592,  application  for  writ  of  habeas  corpus  is 
suit  'fi  State  v.  Jennings,  56  Wis.  120, 14  N.  W.  30,  and  State  v.  Supervisors, 
67  Wis.  276,  30  N.  W.  361,  holding  mandamus  proceeding  a  civil  action; 
Ex  parte  Milligan,  4  Wall.  112,  18  L.  Ed.  293,  holding  application  for 
habeas  corpus,  a  "cause";  In  re  Sloan,  5  N.  M.  611,  25  Pac.  937,  and 
Taylor  v.  New  York,  82  N.  Y.  25,  mandamus  proceeding  is  a  suit;  Rowan 
v.  Shepard,  2  Tex.  Civ.  App.  254,  255,  and  Case  of  Sewing  Machine  Com- 
panies, 18  Wall.  585,  21  L.  Ed.  922,  approving  definition,  supra;  Mineral 
Range  Ry.  Co.  v.  Detroit  etc.  Copper  Co.,  25  Fed.  520,  United  States  v. 
Inlots,  26  Fed.  Cas.  487,  and  Kohl  v.  United  States,  91  U.  S.  375,  23  L.  Ed. 
452,  condemnation  proceeding  is  a  suit;  Appleton  v.  Tumbull,  84  Me.  76, 
24  Atl.  593,  also  a  bill  in  equity  by  a  judgment  creditor  of  a  corporation; 
State  V.  Oil  Co.,  42  W.  Va.  95,  24  S.  E.  603,  a  proceeding  reviewing  tax 
assessment,  involving  validity  of  tax  law;  State  v.  Newell,  13  Mont.  305, 
34  Pac.  29,  habeas  corpus  proceeding  is  a  "special  proceeding  in  the  nature 
of  an  action";  United  States  v.  Moore,  11  Fed.  251,  criminal  proceeding 
is  a  suit;  McCullough  v.  Large,  20  Fed.  310,  as  also  a  rule  to  show  cause 
why  one  should  not  be  punished  for  contempt;  Lackawanna  Coal  Co.  v. 
Bates,  56  Fed.  740,  and  execution  proceeding  against  stockholder   after 
return  nulla  bona  against  corporation;  In  re  Djitch,  69  Fed.  166,  also  a 
statutory  proceeding  for  establishing  drains;  Mooney  v.  Manufacturing  Co., 
72  Fed.  36,  34  U.  S.  App.  581,  garnishment  proceeding  against  foreign  cor- 
poration; Stinson  v.  St.  Paul  etc.  R.  Co.,  20  Minn.  494,  querying  whether 
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eondemnation  proceeding  ts  a  suit ;  Clark  v.  Sohier,  1  Wood.  &  M.  372,  Fed. 
Gas.  2835,  stating  definition  nt  supra. 

Denied  in  Holmes  v.  Jennison,  14  Pet.  624,  10  L.  Ed.  625,  application 
for  writ  of  habeas  corpus  is  not  a  suit;  dissenting  opinion  in  Decatur  y. 
Paolding,  14  Pet.  611,  612,  10  L.  Ed.  617,  618,  application  for  writ  of  man- 
damus is  not  a  suit ;  In  re  Chicago,  64  Fed.  898,  assessment  proceedings  for 
municipal  improvement  are  not  a  suit,  even  where  conducted  in  court  under 
judicial  forms,  collecting  cases.  t 

Distinguished  in  In  re  Silvies  River,  199  Fed.  501,  holding  hearing  before 
State  board  of  control  in  regard  to  water  rights  in  Certain  stream  is  not 
suit  so  as  to  warrant  removal;  Ormsby  County  v.  Kearney,  37  Nev.  348, 
142  Pac.  809,  holding  hearing  of  water  rights  before  commissioner  is  not 
suit,  and  statute  making  his  decree  final  is  void  as  conferring  judicial 
power  on  one  not  entitled  thereto;  North  Carolina  Corp.  Commission  v. 
Southern  Ry.  Co.,  151  N.  C.  450,  66  S.  E.  429,  holding  proceeding  before 
corporation  commission  is  not  ''suit  at  law  or  in  equity,"  even  though  ac- 
tion has  been  commenced  in  Superior  Court  testing  validity  of  its  decree;^ 
dissenting  opinion  in  New  Orleans  etc.  R.  R.  Co.  v.  Mississippi,  102  U.  S. 
144,  26  L.  Ed.  99,  defense  arising  under  laws  of  United  States  is  not  a 
**suit  arising  under  laws  of  United  States";  Upshur  Co.  v.  Rich,  135  U.  S. 
474, '34  L.  Ed.  199,  10  Sup.  Ct.  653,  holding  appeal  to  a  County  Court 
acting  as  a  board  of  commissioners  without  judicial  powers  is  not  a  ''suit." 

A  proceeding  to  obtain  a  writ  of  prohibition  Is  a  suit. 
Approved  in  State  v.  Chittenden,  127  Wis.  494,  107  N.  W.  508,  certiorari 
lies  to  review  action  of  dental  board  in  passing  upon  reputabiiity  of  college 
under  State  statute;  InVe  Sloan,  5  N.  M.  611,  25  Pac.  937,  ruling  similarly 
as  to  proceeding  for  injunction  against  election  officers ;  Smith  v.  Whitney, 
116  U.  S.  174,  29  L.  Ed.  603,  6  Sup.  Ct.  573,  discussing .  prohibition 
generally.  ^ 

Determination  of  constitutional  question  in  prohibition  proceedings. 
Note,  6  Ann.  Cas.  988. 

A  Judgment  refusing  a  writ  of  prohibition  Is  a  final  Judgment,  and  appeal- 
able. 

Approved  in  Mt.  Vernon- Woodberry  Cotton  Duck  Co.  v.  Alabama  etc. 
Power  Co.,  240  U.  S.  31,  60  L.  Ed.  510,  36  Sup.  Ct.  235,  holding  judgment 
denying  writ  of  prohibition  final,  even  though  court  did  not  consider  facts 
of  case;  Bleakley  v.  Smart,  74  Kan.  484',  11  Ann.  Oaa.  125,  87  Pac.  79, 
holding  appeal  lies  from  decree  in  habeas  corpus  proceedings  determining 
custody  of  child ;  Curtis  v.  Cornish,  109  Me.  389,  8l|  Atl.  801,  holding  court 
must  allow  exceptions  to  ruling  denying  writ  of  prohibition. 

Supreme  Court  has  Jurisdiction  upon  error  to  Supreme  Court  of  a  State 
wbere  It  lias  sustained  SUte  law  sttacked  as  a  violation  of  Constitution  of 
United  States. 

11—47        • 
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Approved  in  barker  v.  Moore,  115  Fed.  802,  holding  in  aetions  to  reeover 
margins  Supreme  Court  will  follow  State  court's  construetion;  Home  Ins. 
Co.  V.  Augusta,  93  U.  S.  121,  23  L.  Ed.  826,  entertaining  error  to  State 
court  sustaining  validity  of  statute  claimed  to  be  in  violation  of  constitu- 
tional provision  forbidding  impairing  obligation  of  contracts;  Daniels  v. 
Tearney,  102  U.  S.  418,  26  L.  Ed.  188,  ruling  similarly  on  error  to  State 
court,  where  statute  was  upheld  which  was  claimed  to  be  void  as  in  fur- 
therance of  the  ordinance  of  secession;  Pratt  v.  Fitzhugh,  1  Black,  273, 
17  L.  Ed.  207,  discussing  jurisdiction  on  error  to  Circuit  Courts;  and  in 
Saginaw  Gaslight  Co.  v.  Saginaw,  28  Fed.  533,  Citizens'  Street  Ry.  Co.  v. 
City  Ry.  Co.,  56  Fed.  750,  and  City  Ry.  Co.  v.  Citizens'  Street  R.  R.  Co., 
166  U.  S.  563,  41  L.  Ed.  1116,  17  Sup.  Ct.  655,  discussing  jurisdiction  of 
Circuit  Court  where  impairment  of  obligation  of  contract  is  involved; 
Hammond  v.  People,  32  111.  465,  dissenting  opinion,  arguendo,  writ  of  error 
lies  to  State  Supreme  Court  in  habeas  corpus  proceeding. 

Writs  of  error  to  State  courts.    Note,  91  Am.  Dec.  197. 
What  adjudications^  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  515,  519,  526. 

Final  Judgment  is  one  which  determines  the  particular  cause. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Com.,  240  U.  S. 
571,  60  L.  Ed.  807,  36  Sup.  Ct.  427,  decree  of  railroad  commission  is  final 
judgment,  notwithstanding  bill  in  equity  has  been  brought  to  vacate  its 
order;  Tyler  v.  Judges  of  Court  of  Registration,  179  U!  S.  411,  45  L.  Ed. 
255,  21  Sup.  Ct.  208,  holding  under  Massachusetts  Torrens  act,  persona 
receiving  requisite  notice  not  deprived  of  rights  without  process  of  law; 
Dobson  V.  Holmes,  83  Kan.  480,  112  Pac.  132,  holding  decision  of  probate 
court  determining  title  to  property  in  estate  is  final  appealable  judgment; 
Swain  v.  Savage,  55  Neb.  688,  holding  in  action  of  replevin  judgment  dis- 
missing plaintiff's  action,  coupled  with  order  to  impanel  jury  to  try 
defendant's  right  to  property  and  fix  damage,  the  judgmenjb  was  final  as  to 
plaintiff;  dissenting  opinion  in  Holmes  v.  Jennison,  14  Pet.  563,  10  L.  Ed. 
691,  judgment  refusing  discharge  on  habeas  corpus  is  a  final  judgment;  and 
in  dissenting  opinion  in  Hammond  v.  People,  32  111.  470,  arguing  similarly ; 
Antrim's  Case,  1  Fed.  Cas.  1066,  proceeding  may  be  final  and  yet  not  con- 
clusive elsewhere  as  to  the  right  in  question;  Belt  v.  Davis,  1  Cal.  138,  a 
judgment  vacating  another  judgment  in  another  court  for  fraud  is  final; 
Bassick  Mining  Co.  v.  Schoolfield,  15  Colo.  380,  24  Pac.  1051,  and  a 
decree  settling  amount  of  liens  and  ordering  sale  of  property;  State  v. 
Logan,  1  Nev.  514,  anjorder  discharging  defendant  and  exonerating  his 
bail;  Swain  v.  Savage,  77  N.  W.  363,  as  to  judgment  declaring  writ  of 
replevin  to  have  been  unauthorized ;  Lalande  v.  McDonald,  2  Idaho,  287,  13 
Pac.  348,  a  judgment  of  nonsuit ;  Allen  v.  Savannah,  9  Ga.  293,,  approving 
definition  ut  supra;  International  Bank.  v.  Jenkins,  104  HI.  150,  or  a  j.udg:- 
nrent  of  appellate  court,  which  leaves  nothing  to  be  done  but  io  carry 
that  judgment  into  effect. 


739        WESTON  V.  CITY  COUNCIL  OF  CHARLESTON.    2  Pet.  449-480 

Distinguished  in  Brinkley  v.  Brinkley,  47  N.  Y.  47,  holding  order 
panishing  for  contempt  not  final  if  conditional. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec.  428. 

Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  R.  A. 
864. 

Power  of  Congress  to  borrow  monesr  Is  free  and  unl9iirdened. 
Cited  in  Griswold  v.  Hepburn,  2  Duv.  46,  and  in  Van  Husan  v.  Kanouse, 
13  Mich.   309,  arguendo;   Shollenberger  v.   Brinton,  52  Pa.  St.   66,  and 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  409,  538>  discussing  validity  of 
legal  tender  act. 

Wbere  zlgbt  to  impose  a  tax  ezista,  It  is  a  right  .which,  in  its  nature^ 
acknowledges  no  limits. 

Approved  in  Western  Union  Tel.  Co.  v.  State  of  Kansas,  216  U.  S.  32, 
54  If.  Ed.  368,  30  Sup.  Ct.  190,  holding  tax  on  telegraph  company  invalid 
in  that  it^s  violative  of  contract  with  United  States  guaranteeing  it  im- 
munity from  individual  action  by  State;  Wheeler  v.  Weightman,  96  Kan. 
67,  L.  R.  A.  1916A,  846,  149  Pac.  984,  holding  State  may  exempt  certain 
property  from  taxation  provided  exemption  is  general;  Gay  v.  Thomas,  5^ 
Okl.  10,  46  Pac.  581,  upholding  act  of  1895,  relating  to  taxation  of  per- 
sonalty in  unorganized  country  or  reservation;  dissenting  opinion  in  Pull- 
man Co.  V.  State  of  Kansas,  216  U.  S.  77,  54  L.  Ed.  890,  30  Sup.  Ct.  232, 
majority  holding  tax  on  Pullman  company  burden  on  interstate  business 
and  void;  Fifield  v.  Close,  15  Mich.  508,  and  Jones  v.  Keep,  19  Wis.  376, 
holding  unconstitutional  a  provision  of  stamp  act  taxing  process  in  State 
courts;  Davis  v.  Richardson,  45  Miss.  503,  7  Am.  Bep.  78i3,  holding  simi- 
larly as  to  provision  requiring  documents  used  as  evidence  to  be  stamped. 

Distinguished  in  Hanson  v.  Vernon,  27  Iowa,  49,  1  Am.  Bep.  230,  holding 
purpose  of  tax  must  be  public;  dissenting  opinion  in  Jones  v.  Keep,  19 
Wis.  381,  statute  of  United  States  taxing  process  in  State  courts  is 
constitutional. 

A  8tat¥  may  not  use  the  power  of  taxation  on  the  means  employed  by  the 
government  of  the  Union  in  pursuance  of  the  Constitution. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  117,  44  L.  Ed.  1001,  20  Sup. 
Ct.  830,  holding  legacy  of  United  States  bonds  taxable  by  State ;  Knowlton 
V.  Moore,  178  U.  S.  59,  44  L.  Ed.  977,  20  Sup.  Ct.  754,  holding  tax  on 
legacies  and  distributive  shares  under  30  Stats,  at  Large,  448,  §§  29,  30, 
valid;  Ex  parte  White,  228  Fed.  91,  holding  poll  tax  on  army  officer  is 
void,  since  while  he  is  at  post  of  duty  he  is  within  arm  of  government; 
Larabee  v.  Dolley,  175  Fed.  393,  banking  law  which  by  its  results  discrim- 
inates against  national  banks  is  unconstitutional ;  Pufnell  v.  Page,  128  Fed. 
497,  holding  State  cannot  tax  salary  of  Federal  judge;  Bettman  v.  War- 
wick, 108  Fed.  50,.  holding  Federal  government  has  no  power  to  tax  bond 
of  State  ofi&cer  on 'qualifying;  New  Orleans  v.  Salmen  Brick  etc.  Co.,  135 
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La.  843,  66  South.  242,  holding  tax  levied  by  Louisiana  on  property  within 
its  domains  belonging  to  State  of  Maryland  is  void;  State  v.  Thos.  Cruse 
Sav.  Bank,  21  Mont.  54,  52  Pac.  734,  holding  under  Pol.  Code,  §  4061 
(Mont.),  license  on  banks  valid;  Sehlesinger  v.  Gilhooly,  189  N.  Y.  16, 
12  Ami.  Gas.  1138,  81  N.  E.  624,  holding  State  banks  as  well  as  national 
baaks  immune  from  defense  of  usury,  where  holder  of  note  acts  in  good 
faith ;  dissenting  opinion  in  Trammell  v.  Dinsmore,  102  Fed.  807,  majority 
holding  State  has  power  to  prohibit  express  companies  from  adding  war 
tax  to  freight  charges;  Dobbins  v.  Erie  Co.,  16  Pet.  449,  10  L.  Ed.  1027, 
holding  unconstitutional  a  State  law  taxing  ''office"  held  under  govern- 
ment of  United  States;  Crandall  v!  Nevada,  6  Wall.  47,  18  L.  Ed.  748, 
holding  void  a  State  law  taxing  passengers  as  interference  with  right  of 
United  States  to  transport  troops  throughout  the  Union ;  Union  Pac.  R.  R. 
Co.  v.  Peniston,  18  Wall.  38,  21  L.  Ed.  794,  dissenting  opinion,  arguendo, 
railroad  constructed  as  aid  to  government  operations  is  not  subject  to 
State  taxation;  dissenting  opinion  in  Central  Pac.  R.  R.  Co.  v.  California, 
162  IT.  S.  148,  149,  40  L.  Ed.  922,  928,  16  Sup.  Ct.  787,  788,  arguing  simi- 
larly;  Andrews  v.  Auditor,  28  Gratt.  121,  123,  State  may  not  tax  govern- 
ment buildings;  Barker  v.  Bank,  59  N.  H.  311,  National  Exchange  Bank 
V.  Boylen,  26  W.  Va.  557,  53  Am.  Eep.  115,  and  Farmers'  etc.  Bank  v. 
Bearing,  91  U.  S.  34,  23  L.  Ed.  199,  holding  national  banks  not  affected 
by  State  usury  laws;  National  Bank  v.  Fisher,  45  Kan.   729,  26  Pac. 
483,  National  etc.  Bank  v.  Mobile,  62  Ala.  292,  84  Am.  Bep.  18,  People 
V.  Weaver,  100  U.  S.  543,  25  L.  Ed.  706,  State  v.  Haight,  31  N.  J.  L. 
402,  Pittsbui^  V.  Bank,  55  Pa.  St.  49,  Hubbard  v.  Supervisors,  23  Iowa, 
144,  and  First  National  Bank  of  Albia  v.  Council,  86  Iowa,  37,  52  N.  W. 
336,   all  holding  State  may  tax  national  bank  only  to  extent  actually 
permitted  by  Congress;  Talbott  v.  Silver  Bow  Co:,  139  U.  S.  440,  445, 
35  L.  N^d.  210,  212,  11  Sup.  Ct.  595,  597,  and  Salt  Lake  etc.  Bank  v.  Gold- 
ing,  2  Utah,  5,  7,  holding  similarly  as  to  territories;  City  Bank  v.  City  of 
Paducah,  2  Flipp.  66,  Fed.  Cas.  2743,  enjoining  tax  discriminating  against 
national  bank  in  taxing  shares;  Sapylton  v.  Thaggard,  91  Fed.  95,  State 
may  not  tax  bank  chartered  by  Congress,!  except  upon  its  real  property ; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  156,  158,  29  L.  Ed.  847,  6  Sup.  Ct. 
673,  674,  State  niay  not  tax  lands  purchased  by  United  States  at  delinquent 
tax  sale  and  held  under  statute  of  United  States;  United  States  v.  Weise, 
2  Wall.  Jr.  74,  Fed.  Cas.  16,659,  State  may  not  tax  real  estate  owned  by 
United  States  within  its  territory;  In  re  Sheffield,  64  Fed.  835,  nor  patent 
rights;  Grether  v.  Wright,  75  Fed.  753,  754,  43  U.  S.  App.  770,  nor  bonds 
of  the  District  of  Columbia;  People  v.  Hoffman,  37  N.  Y.  15,  16,  nor  bonds 
of  United  States ;  Wood  v.  Stockwell,  55  Me.  83,  arguing  by  analogy  State 
may  not  interfere  with  regulation  of  interstate  commerce;  Northern  Pac. 
R.  R.  Co.  V.  Carland,  5  Mont.  188,  3  Pac.  156,  holding  State  law  taxing 
railway  lands  exempted  from  taxation  by  act  of  Congress  is  void ;  Lin  Sing 
V.  Washburn,  20  Cal.  571,  denying  power  of  State  to  restrict  immigration; 
West  River  Bridge  v.  Dix,  6  How.  648,  12  L.  Ed.  552,  discussing  impair- 
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ment  of  obligation  of  contact  by  exercise  of  eminent  domain;  Day  t. 
Buffinton,  3  Cliff.  388,  Fed.  Cas.  3675,  arguendo,  Congress  may  not  tax 
salary  of  Federal  judge  as  income;  Railroad  Tax  Case,  8  Sawy.  250,  13 
Fed.  732,  discussing  property  rights  under  Fourteenth  Amendment;  Wood 
V.  Drake,  70  Fed.  883,  arguendo,  Federal  courts  alone  have  jurisdiction  of 
action  against  marshal  for  act  done  by  him  as  si^ch. 

Distinguished  in  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  909,  holding 
statute  requiring  stamp  son  deed  issued  by  referee  in  foreclosure  procedure 
is  not  tax  on  means  employed  by  government;  State  v.  Farmers  &  Me- 
chanics' Savings  Bank,  114^  Minn.  106,  130  N.  W.  447,  upholding  tax  on 
bonds  of  municipalities  within  Indian  Territory  on  ground  that  in  issuing 
bonds  it  was  not  acting  as  agent  of  government;  Passenger  Cases,  7  How. 
538,  12  L.  Ed.  809,  arguing  State  has  power  of  taxation  of  all  property 
within  its  limits  not  specially  exempted;  Thomson  v.  Union  Pac.  R.  R.  Co., 
9  Wall.  589,  19  L.  Ed.  798,  holding  State  has  power  to  tax  railroad  con- 
structed by  aid  of  Congress  under  its  postal  and  military  powers;  Union 
Pac.  R.  R.  Co.  V.  Peniston,  18  Wall.  34,  21  L.  Ed.  792,  and  People  v.  Rail- 
road Co.,  43  Cal.  427,  holding  similarly;  dissenting  opinion  in  Pollodk  v. 
Farmers'  L.  &  T.  Co.,  157  U.  S.  646  (89  L.  Ed.  842,  15  Sup.  pt.  714, 
erroneously  cite  8  Pet.  591),  under  facts. 

Taxation  and  assessment  of  public  property.    Note,  33  Am.  St.  Sep. 
402.  ' 

Sovereignty  of  a  State  extends  to  everything  which  exists  by  its  own 
authority  or  is  introduced  by  its  permission. 

Approved  in  Mercantile  Trust  &  Deposit  Co.  v.  Collins  Park  &  B.  R.  Co., 
99  Fed.  816^  holding  act  of  town  authorities  in  granting  street  railroad 
franchise  is  act  of  State  under  Ga.  Const.,  art.  Ill,  §  7,  par.  20 ;  Woodall  v. 
Lynchburg,  100  Va.  322,  40  S.  E.  916,  holding  under  legislative  grant  city 
has  power  to  impose  license;  dissenting  opinion  in  Piqua  Branch  Bank  v. 
Ejioop,  16  How.  409,  14  L.  Ed.  994;  State  has  power  to  increase  tax  on 
State  bank  over  amount  stipulated  in  charter;  State  v.  Fullerton,  7  Rob. 
(La.)  216,  State  may  tax  passengers  for  benefit  of  charity  hospital;  Harri- 
son V.  Willis,  7  Heisk.  42,  19  Am.  Rep.  608,  holding  Statb  may  tax  litiga- 
tion; Wheeling  etc.  Transp.  Co.  v.  Wheeling,  99  U.  S.  279,  25  L.  Ed.  414, 
sustaining  right  of  State  to  tax  vessel  as  personal  property  at  place  of 
principal  office  of  owner;  State  v.  Charleston,  5  Rich.  570,  State  may 
exempt  bank  from  taxation;  Southern  Express  Co.  v.  Hood,  15  Rich.  75, 
94  Am.  Dec.  141,  may  tax  express  company  in  proportion  to  gross  receipts ; 
Battle  V.  Mobile,  9  Ala.  237,  44  Am.  Dec.  440,  State  may  tax  coasting  ves-  ' 
sel  owned  by  resident;  Tonnage  Tax  Cases,  62  Pa.  St,  298,  1  Am.  Rep.  410, 
sustaining  validity  of  State  tax  based  on  tonnage;  Osborne  v.  Mobile,  44 
Ala.  499,  or  railway  whose  business  extends  without  its  limits ;  Jones'  v. 
Page,  44  Ala.  658,  or  occupations;  Burlington  etc.  R.  R.  Co.  v.  Hayne,  19 
Iowa,  139,  or  railroad  lands,  title  to  which  is  in  railroad ;  Debolt  t.  Trust 
Co.,  1  Ohio  St  584,  589,  State  legislature  may  not  surrender  powet  of 
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State  to  tax;  Campaign  Co.  Bank  v.  Smith,  7  Ohio  St.  55,  State  may  tax 
capital  invested  in  its  own  bonds;  Collector  v.  Day,  11  Wall.  123,  20  L.  Ed. 
125,  Congress  may  not  tax  salary  of  State  judicial  olBcer;  State  v.  Garton, 
32  Ind.  4,  2  Am.  Sep.  817,  nor  official  bond  of  State  officer;  Webb  v. 
Burlington,  28  Vt.  192,  holding  State  may  tax  stocks  of  other  States  owned 
by  resident;  Eyre  v.  Jacob,  14  Gratt.  427,  73  Am.  Dec.  870,  and  School- 
field  y.  Lynchburg,  78  Va.  370,  holding  State  may  tax  collateral  in- 
heritances; In  re  Strawbridge,  39  Ala.  387,  388,  discussing  authority  of 
State  to  subject  its  citizens  to  military  service;  Norris  v.  Doniphan,  4  Met. 
(Ky.)  431,  discussing  relations  of  Sttfte  and  Federal  government;  dissent- 
ing opinion  in  Nashua  Sav.  Bank  v.  Nashua,  46  N.  H.  404,  arguing  State 
may  tax  shares  of  stock  in  savings  bank;  Wills  v.  Allison,  4  Heisk.  392, 
discussing  contracts  to  pay  in  particular  kind  of  money. 

Distinguished  in  State  Tonnage  Tax  Cases,  12  Wall.  224,  20  L.  Ed.  377, 
holding  State  has  no  authority  to  levy  tax  on  vessels  in  proportion  to 
tonnage;  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  87  L.  Ed.  509,  13  Sup. 
Ct.  645,  Sustaining  Federal  tax  falling  indirectly  upon  deposits  of  State 
govfemment  in  private  bank ;  Sweatt  v.  Railroad  Co.,  3  Cliff.  352,  Fed.  Cas. 
13,684,  5  Bank.  Reg.  248,  holding  Congress  has  power  to  enact  that  rail- 
roads created  by  a  State  shall  be  liable  to  the  provisions  of  the  bank- 
ruptcy act;  Kirtland  v.  Hotchkiss,  42  Conn.  451,  arguendoi  State  may  not 
tax  moneys  of  citizen  loaned  without  its  territory. 

Taxation  of  corx>orate  franchises.    Note,  57  L.  R.  A.  55. 

State  law  taxing  itock  of  United  States  la  unconstltatlonaL 
Approved  in  Farmers'  etc.  Savings  Bank  v.  State  of  Minnesota,  232 
U.  S.  526,  58  L.  Ed.  711,  34  Sup.  Ct.  354,  holding  tax  on  bonds  of  Indian 
Territory  invalid;  Home  Savings  Bank  v.  Des  Moines,  205  U.  S.  513,  51 
L.  Ed.  908,  27  Suj).  Ct.  571,  holdii^  tax  imposed  on  United  States  bonds 
held  by  bank  invalid;  South  Carolina  v.  United  States,  199  U.  S.  452,  466, 
50  L.  Ed.  266,  272,  26  Sup.  Ct.  110,  United  States  may  exact  license  tax 
from  selling  agents  of  State  which  has  taken  charge  of  liquor  business; 
United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  537,  23  Sup.  Ct.  481, 
'  holding  lands  aRotted  to  Indians  under  24  Stats,  at  Large,  389,  c.  119, 
exempt  from  State  taxation;  Penick  v.  Foster,  129  Oa.  221,  12  Ann.  Gas. 
846,  12  L.  R.  A.  (N.  S.)  1159,  58  S.  E.  775,  holding  tax  imposed  on  muni- 
cipal bonds  invalid  unless  expressly  authorized  by  legislature;  Mosely  v. 
State,  115  Tenn.  56,  57,  61,  86  S.  W.  715,  716,  717,  interest  on  United  States 
bonds  does  not  become  taxable  immediately  ui)on  being  paid  into  hands 
of  bondholder;  dissenting  opinion  in  Fairbank  v.  United  States,  181  U.  S. 
296,  45  L.  Ed.  868,  21  Sup.  Ct.  65?,  majority  holding  tax  on  foreign  bill 
under  30  Stats,  at  Large,  451,  c.  448,  §  6,  void;  dissenting  opinion  in  Keith 
V.  State  Funding  Board,  127  Tenn.  483,  494,  495,  496,  AniL  Gas.  1914B, 
1145, 155  S.  W.  153, 157,  majority  holding  act  authorizing  issuance  of  bonds 
and  exempting  them  from  taxation  in  hands  of  private  holders  unconstitu- 
tional and  void^  since  bonds  not  held  by  State  for  public  purpose;  dissent- 
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ing  opinion  in  Kingsley  v.  Merrill,  122  Wis.  202,  67  L.  R.  A.  200,  99  N.  W. 
1049,  majority  upholding  Rev.  Stats.  1898,  §  1036,  making  debts  due  from 
solvent  debtors  subject  to  taxation;  Bank  of  Commerce  v.  New  York  City, 
2  Black,  629,  631,  633, 17  L.  Ed.  464,  456,  and  Banks  v.  The  Mayor,  7  Wall. 
24,  19  L.  Ed.  59,  following  rule;  Van  Allen  v.  The  Assessors,  3  Wall.  591, 
596,  18  L.  Ed.  237,  2S9,  and  dissenting  opinion  in  German-American  Sav. 
Bank  v.  Burlington,  54  Iowa,  612,  7  N.  W.  106,  State  has  no  power  to  tax, 
indirectly,  capital  of  national  bank  invested  in  United  States  bonds;  Whit- 
ney V.  Madison,  23  Ind.  337,  and  Bank  of  Kentucky  v.  Commonwealth,  9 
Bush,  48,  State  has  no  power  to  tax  United  States  bonds  of  national  bank ; 
Davis  V.  Rogers,  79  Mo.  289,  291,  nor  capital  of  State  bank  invested  in 
United  States  bonds;  Bressler  v.  Wayne  Co.,  25  Neb.  472,  41  N.  W.  357, 
and  Wasson  v.  National  Bank,  107  Ind.  213,  8  N.  E.  100,  nor  to  discriminate 
against  national  bank  iipi  taxation;  Opinion  of  the  Justices,  53  N.  H.  636, 
holding  unconstitutional  income  tax  on  income  from  United  States  bonds; 
People  v.  Commissioners,  90  N.  Y.  66,  and  Newark  City  Bank  v.  Assessor, 
30  N.  J.  L.  16,  26,  stocks  and  bonds  of  United  States  are  exempt  from 
taxation  by  the  States;  dissenting  opinion  in  People  v.  Commissioners,  23 
N.  Y.  209,  rule  as  above ;  Legal  Tender  Case,  110  U.  S.  444,  28  L.  Ed.  218, 
discussing  power  of  Congress  "to  borrow  money  on  credit  of  United 
States";  Pollock  v.  Farmers'  Trust  Co.,  157  U.  S.  581,  586,  591,  39  L.  Ed. 
819,  821,  82S,  15  Sup.  Ct.  689,  691,  693,  and  158  U.  S.  629,  39  L.  Ed.  1123, 
16  Sup.  Ct.  917,  discussing  "direct  taxation." 

Distinguished  in  Hibemia  Savings  etc.  Soc.  v.  San  Francisco,  200  U.  S. 
313,  50  L.  Ed.  496,  26  Sup.  Ct.  265,  United  States  orders  for  interest  accrued 
on  registerod  government  bonds  are  taxable  by  State  in  hands  of  owner. 

Miscellaneous.  Cited  in  State  v.  Godfrey,  54  W.  Va.  71,  46  S.  E.  192,  as 
to  whether  prohibition  lies  to  enjoin  prosecution  under  void  ordinance; 
Society  v.  Coite,  6  Wall.  605,  18  L.  Ed.  902,  affirming  Coite  v.  Society,  32 
Conn.  184,  191,  Holding  franchise  tax  estimated  upon  capital  including 
that  invested  in  United  States  bonds  is  not  unconstitutional;  Home  Ins. 
Co.  V.  New  York,  134  U.  S.  598,  S3  L.  Ed.  1029,  10  Sup.  Ct.  594,  holding 
similarly,  and  approving  principal  case;  dissenting  opinions  in  l^ollock  v. 
Farmers'  Trust  Co.,  157  U.  S.  646  (89  L.  Ed.  842,  and  15  Sup.  Ct.  714, 
erroneously  cite  8  Pet.  591),  and  158  U.  S.  665,  691,  39  L.  Ed.  1135,  1144, 
15  Sup.  Ct.  931,  941,  remarking  question  of  what  constitutes  direct  tax 
not  involved  in  principal  case;  People  v.  Bradley,  39  111.  142,  State  may 
tax  shares  of  stock  in  national  bank;  Stetson  v.  Bangor,  56  Me.  278,  hold- 
ing similarly;  People  v.  Commissioners,  23  N.  Y.  205,  holding  State  may 
tax  capital  invested  in  the  public  debt;  State  v.  Tax  Collector,  2  Bail. 
682,  683,  686,  sustaining  State  tax  on  dividends  from  shares  in  Bank  of 
United  States.  * 

State  taxation  of  Federal  bonds  and  obligations.    Note,  .4  Ann.  Oas. 
936. 

Judicial  inquiry  into  wisdom  or  policy  of  statute^  or  motives  prompting 
its  enactment.    Note,  1  Ann.  Oas.  571. 
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Miscellaneous.  Cited  in  Smith  v.  Pierce,  1  La.  356;  Pillsbniy  v.  Dngan, 
9  Ohio,  120,  34  Am.  Dec.  429 ;  Passenger  Cases,  7  How.  534,  12  L.  Ed.  807. 

2  Pet.  481,  7  I..  Ed.  492,  BAIIK  OF  UNITED  STATES  ▼.  WEISiaEB. 

Where  party  dies  after  submission  of  cause,  decree  will  be  entered  as  of 
a  day  prior  to  his  death. 

Approved  in  Teske  v.  Dettbemer,  70  Neb.  559,  98  N.  W.  62,  following 
rale ;  Mitchell  v.  Overman,  103  U.  S.  66,  26  L.  Ed.  371,  holding  that  decree 
entered  as  of  a  term  previous  to  death  of  party  jcannot  be  impeached  on 
the  ground  that  it  was  actually  rendered  after  his  death;  Young  v.  Riden- 
baugh,  3  Dill.  245,  Fed.  Cas.  18,173,  where  dis^arge  in  bankruptcy  was 
entered  nunc  pro  tunc  after  death  of  bankrupt;  Vroom  v.  Ditmas,  5  Paige, 
529,  allowing  entry  of  decree  on  appeal  nunc  pro  tunc;  Estate  of  Jarrctt, 
42  Ohio  St.  201,  allowing  entry  of  judgment  nunc  pro  tunc  upon  death  of 
party  after  trial. 

Distinguished  in  Hazard  ▼.  Durant,  14  R.  I.  35,  holding  judgment  can- 
not be  entered  nunc  pro  tunc  after  death  of  party,  unless  the  case  has 
proceeded  so  far  that  it  can  be  entered  without  further  inquiry  into  matters 
of  fact. 

Entry  of  judgment  nunc  pro  tunc.    Note,  20  L.  B.  A.  148. 

2  Pet.  482-491,  7  L.  Ed.  493,  MANDEVTLLE  v.  BIOOS. 

Death  of  party  who  has  been  served  with  process  abates  action  until  re- 
'vlved  against  his  personal  representatlTes. 

Cited  in  Carey  v.  Hoxey,  11  Ga.  651,  holding,  in  general,  no  exception 
where  parties  are  numerous;  Walsh  v.  Smyth,  3  Bland,  22,  holding  repre- 
sentative of  deceased  party  entitled  to  notice  of  motion  to  dissolve  injunc- 
tion ;  Requa  v.  Holm^,  16  N.  Y.  199,  hblding  void,  proceedings  in  partition 
suit  after  death  of  party. 

Courts  of  equity  will  generally  require  all  known  parties  within  reach 
of  Its  Jurisdiction  to  be  made  parties. 

Cited  in  Howth  v.  Owen,  29  Fed.  725,  holding  all  executors  necessary 
parties  in  suit  to  settle  trust. 

In  suit  In  equity  against  stockholders  of  a  voluntary  association  It  Is  not 
necessary  to  bring  them  all  before  the  court  before  a  decree  can  be  made. 

Approved  in  American  Steel  etc.  Co.  v.  Wire  Drawers'  etc.  Union,  90 
Fed.  606,  applying  rule  in  suit  for  injunction  against  members  of  labor 
union;  Suydam  v.  Truesdale,  6  McLean,  463,  Fed.  Cas.  13,656,  refusing 
to  permit  amendment  to  answer  in  foreclosure  suit  bringing  in  parties  of 
supposed  adverse  interest;  Bryan  v.  Stevens,  4  Fed.  Cas.  511,  upon  propo- 
sition that  suits  may  be  brought  by  some  of  the  shareholders  of  voluntary 
association  in  behalf  of  all. 
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BtOXb  agatnat  stockholders,  where  they  are  nnmerons,  need  not  be  brought 
against  all  of  them. 

Cited  in  Pettibone  v.  McGraw,  6  Mich.  445,  following  mle;  Wallace  v. 
Adams,  204  U.  S.  426,  51  L.  Ed.  552,  27  Sup.  Ct.  363,  holding  where  defend- 
ants numerous,  suit  against  ten  may  be  made  determinative  of  rights  of  all ; 
Camithers  v.  City  of  Astoria,  72  Or.  607,  143  Pac.  899,  holding  in  suit  to 
enjoin  payment  of  warrants,  warrant  holders  not  being  necessary  paHies, 
need  not  be  before  court. 

Senrice  by  publication  may  be  made  upon  nonresidents  in  the  District  of 
Columbia  under  act  of  May  3,  1802. 

Cited  in  Nations  v.  Johnson,  24  How.  206,  16  L.  Ed.  632,  holding  service 
by  publication^  according  to  the  law  of  the  jurisdiction,  free  from  objection. 

Miscellaneous.  Referred  to  on  subsequent  appeal  in  same  controversy 
in  Mandeville  v.  Burt,  8  Pet.  268,  8  L.  Bd.  937. 

2  Pet.  492-^526,  7  L.  Ed.  496^  BAKE  QT  HAMILTON  ▼.  DUDLEY'S  LESSEE. 
Quaere,  whether  court  of  record  can  determine  that  order  was  made 
at  previous  term,  no  trace  of  which  can  be  found  on  its  records,  and  after 
repeal  of  law  authorizing  order. 

Approved  in  Hamill  v.  Jos.  Schlitz  Brewing  Co.,  166  Iowa,  29&,  146 
N.  W.  612,  where  Supreme  Court  finds  an  order  allowing  amendment  was 
improperly  made,  it  may  treat  the  motion  to  amend  as  denied,  and  consider 
the  case  on  main  facts,  without  remanding  for  retrial;  Ex  parte  Buskirk, 
72  Fed.  21,  26  U.  S.  App.  613,  on  proposition  that  nunc  pro  tunc  orders 
can  only  supply  omissions  in  the  record  of  what  was  actually  done. 

On  sufficiency  of  evidence  to  authorize  nunc  pro  tunc  amendment  of 
record  or  entry  of  judgment.    Note,  Ann.  Oas.  1915D,  685. 

Lands  of  intestate,  though  they  descend' to  the  heir,  remain  liable  for 
the  debts  of  the  ancestor,  and  subject  to  be  sold  for  those  debts. 

Cited  in  MTarlane  v.  Golling,  76  Fed.  26,  46  U.  S.  141,  holding  personal 
estate  must  be  exhausted  before  recourse  to  the  realty;  Leavens  v.  Butler, 
8  Port.  390,  holding  power  of  sale  cannot  be  defeated  by  alienation;  Emer- 
son V.  Ross,  17  Fla.  134,  holding  administrator's  deed  good  as  against  prior 
unrecorded  deed  of  intestate;  Scott  v.  West,  63  Wis.  662,  24  N.  W.  164, 
estate  of  heirs  becomes  vested  immediately  on  death  of  ^ancestor. 

Repeal  of  statutes  authorizing  sales  of  lands  by  administrator  terminates 
IvoceedingB  commenced,  but  not  concluded. 

Cited  in  Campau  v.  Gillett,  1  Mich.  420,  53  Am.  Dec.  77,  and  Perry  v. 
Clarkson,  16  Ohio,  673,  both  rule ;  Grey  v.  Thomas*  11  Fed.  Cas.  1,  Aspley  v. 
Murphy,  50  Fed.  377,  378 ,  Musgrove  v.  Raiboad  Co.,  60  Miss.  682,  repeal 
of  remedial  statute  terminates  pending  proceedings;  Jones  v.  Common- 
wealth, 86  Va.  664, 10  S.  E.  1006,  discussing  generally  effect  of  amendment 
of  remedial  statute ;  Scott  v.  Smart,  1  Mich.  301,  discussing  discontinuance 
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at  ccmmon  law;  Zintsmaster  v.  Aikin,  173  Ind.  276,  90  N.  E.  83,  holding 
repeal  of  statute  under  which  tribunal  obtains  jurisdiction  depriyes  it 
of  authority  in  absence  of  saving  clause. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
1 14  L.  R.  A.  722. 

Vested  rights  of  administrators  In  decedent's  realty  are  not  impaired  by 
the  repeal  of  a  law  authorizing  sale  of  real  estate  by  administrators. 

Approved  in  Scott  v.  Jenkins,  46  Fla.  629,  36  South.  106,  following  rule ; 
State  V.  Dews,  Charlt.  (Ga.)  426,  discussing  nature  of  office  of  adminis- 
trator; McLure  v.  Melton,  24  S.  C.  671^  68  Am.  Rep.  279,  holding  statute 
changing  priority  of  payment  of  debts  of  deceased  impairs  no  vested  rights. 
Cited,  by  way  of  illustration,  in  State  v.  Woody,  20  Mont.  418,  61  Pac. 
976,  arguing  public  administrator  acquires  no  vested  right  to  administer 
on  estate  as  against  his  successors;  Peters  v.  Caton,  6  Tex.  669,  power  of 
sale  of  administrator  must  be  exercised  strictly  according  to  statute. 

State  court  has  Jurisdiction  to  determine  whether  local  statute  conflicts 
with  State  Constitution,  and  its  decision  will  be  followed  by  Federal  couirts. 

Approved  in  Bank  of  St.  Marys  v.  State,  12  Ga.  498,  and  Beall  v.  Beall, 
8  6a.  218,  both  discussing  power  of  cburts  to  declare  void  statutes  which 
violate  Constitution;  Commonwealth  v.  International  Harvester  Co.,  131 
Ky.  660,  13S  Am.  St.  Rep.  266,  116  S.  W.  706,  holding  statute  not  uncon- 
stitutional, in  that  it  allowed  farmers  to  pool  goods  provided  combination 
was  not  to  enhance  goods  above  real  value;  State  v.  Davis,  9  Okl.  Cr.  102, 
44  L.  R.  A.  (N.  S.)  1083,  130  Pac.  966,  holding  decisions  of  Criminal  Court 
of  Appeals  are  binding  on  all  courts ;  dissenting  opinion  in  State  v.  Kolsem, 
130  Ind.  464,  29  N.  E.  601,  majority  holding  legislature  is  sole  judge  as  to 
whether  general  law  can  be  made  applicable  to  subject  not  enumerated  in 
Constitution,  article  IV,  section  22;  State  v.  Weir,  2  Iowa,  283,  Stewart 
V.  Polk  Co.,  30  Iowa,  14,  1  Am.  R^.  242,  Bailey  v.  Railroad  Co.,  4  Harr. 
(Del.)  403,  44  Am^<Dec.  606,  all  holding  statute  should,  if  possible,  be 
given  such  a  construction  as  to  render  it  constitutional ;  dissenting  opinion 
in  Williamson  v^'Berry,  8  How.  662, 12  L.  Ed.  1198,  decision  of  State  courts 
upon  their  own  statutes  are  ordinarily  conclusive;  dissenting  opinion  in 
Gelpcke  v.  Dubuque,  1  Wall.  210,  17  L.  Ed.  527,  arguing  similarly;  Provi- 
dent Institution  v.  Massachusetts,  6  Wall.  630,  18  L.  Ed.  913,  on  proposi- 
tion that  rule  of  construction  of  State  court  construing,  its  own  statute 
is  conclusive  on  Federal  courts;  Hamilton  Co.  v.  Massachusetts,  6  Wall. 
641,  18  L.  Ed.  907,  Thompson  v.  Phillips,  Bald.  275,  284,  Fed.  Cas.  13,974. 
and  Griswold  v.  Bragg,  18  Blatchf .  204,  208, 48  Fed.  620,  623,  arguendo ;  New- 
market Bank  v.  Butler,  46  N.  H.  237,  holding  by  analogy,  that  State  courts 
must  follow  Federal  interpretations  of  the  Constitution;  State  v.  Auditor^ 
47  La.  Ann.  1694,  18  South.  751,  discussing  right  of  judiciary  to  mandamus 
State  officer. 
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Distinguished  in  Fitzwilliam  v.  Campbell,  99  Fed.  ^8,  holding  tinder 
act  of  Congress  of  Texas,  December  20, 1836  (Hart.  Dig.  Tex.  1850,  p.  146), 
probate  court  had  power  to  sell  real  and  personal  estate. 

''Jurisdiction  of  all  inrobate  and  testamentary  matters"  does  not  compre- 
hend, nor  is  it  identical  with,  power  to  order  sale  of  lands  of  intestate. 

Distinguished  in  McNamee  v.  Waterbury,  4  S.  C.  166,  where  personal 
estate  of  decedent  is  insufficient  for  payment  of  his  debts,  probate  court, 
on  application  of  administrator,  has  jurisdiction  to  order  sale  of  realty. 

Statute  providing  that  occupying  claimant  diall  not  be  evicted  until  paid 
the  value  of  all  lasting  improvements  made  by  him  is  constitutional. 

Cited  in  Griswold  v.  Bragg,  18  Blatchf.  204,  208,  48  Fed.  520,  623,  48 
Conn.  579,  583,  sustaining  Connecticut  betterment  act;  Ross  v.  Irving,  14 
III.  177,  179,  182,  sustaining  Illinois  occupying  claimants  act;  Armstrong 
V.  Jackson,  1  Blackf.  376,  sustaining  Indiana  occupying  claimants  act; 
Childs  v.  Shoi^r,  18  Iowa,  269,  sustaining  Iowa  act;  dissenting  opinion  in 
Good  V.  Zarcher,  12  Ohio,  376,  arguing  retrospective  law  may  be  valid; 
Tufts  V.  .Tufts,  3  Wood.  &  M.  483,  Fed.  Cas.  14,233,  discussing  validity  of 
occupying  claimant  laws. 

Distinguished  in  McCoy  v.  Grandy,  3  Ohio  St.  466,  holding  invalid  an 
amendatory  act  giving  option  to  occupying  claimant-  to  pay  value  of  land 
instead  of  to  owner. 

Where  law  provides  for  compensation  for  Improvementa  to  be  paid  occu- 
pying claimants  of  lands,  if  determination  of  value  is  to  be  had  in  court  of 
common  law,  it  must  1)e  by  Jury. 

Cited  in  Howe  Co.  v.  Edwards,  15  Blatchf.  404,  Fed.  Cas.  6784,  holding 
power  of  reference  confined  to  equity  side  of  court. 

Distinguished  in  Bonaparte  v.  Railroad  Co.,  Bald.  222,  Fed.  Cas.  1617, 
arguing  condemnation  proceeding  is  not  a  suit  at  common  law;  Guthrie 
Nat.  Bank  v.  Guthrie,  173  U.  S.  537,  43  L.  Ed.  800,  under  facts. 

Federal  courts  wiU  not  adopt  procedure  adopted  by  State  legislature, 
when  it  radically  changes  the  ordinary  procedure  of  United^  States  courts. 

Cited  in  McNutt  v.  Bland,  2  How.  17,  11  L.  Ed.  162,  holding  statute  of 
State  regulating  discharge  of  prisoners  from  State  jails  has  no  application 
to  prisoners  held  on  process  from  Federal  courts. 

Where  common-law  side  of  Federal  courts  are  unable  to  proceed  in  mode 
provided  by  State  statute,  resort  may  be  liad  to  equity  side. 

Cited  in  Leighton  v.  Young,  52  Fed.  443,  10  U.  S.  App.  298,  18  L.  B.  A. 
271,  enforcing  occupying  claimants  law  on  equity  side  of  court;  Klever  v. 
Seawall,  65  Fed.  396,  22  U.  S.  App.  715,  enforcing  partition  law  through 
chancery  side  of  court;  Bums  v.  Scott,  117  U.  S.  588,  29  L.  Ed.  993,  6 
Sup.  Ct.  868,  holding  equitable  defense  must  be  asserted  in  equity  side 
of  eourt;  Magill  v.  Brown,  16  Fed.  Cas.  410,  discussing  equitable  juris- 
diction over  charities. 
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If  any  part  o^  an  act  be  vnconBtitational,  that  part  may  be  disregarded, 
and  full  effect  given  to  tbe  rest. 

Approved  in  Hunter  v.  Wells-Fargo  Express  Co.,  134  La.  363,  64  Soutli. 
141,  holding  court  could  eliminate  section  of  taxing  ordinance  taxing  inter- 
state commerce  business  without  affecting  tax  on  intrastate  t^x;  State  v. 
King,  64  W.  Va.  695,  63  S.  E.  489,  holding  part  of  statute  allowing  thirty 
days  within  which  to^show  evidence  of  forfeitvire  of  land  might  be  ex- 
cluded without  injury  to  balance  of  act;  State  v.  Marsh,  37  Ark.  361, 
People  V.  Bull,  46  N.  Y.  69,  People  v.  Green,  58  N.  Y.  303,  Little  Miami 
R.  R.  Co.  V.  Commissioners,  31  Ohio  St.  344,  Barry  v.  Iseman,  14  Rich. 
135,  91  Am.  Dec.  264,  Marsh  v.  State,  44  Tex.  80,  and  State  v.  Kibling, 
63  Vt.  642,  22  Atl.  615,  all  following  rule;  East  Hartford  v.  Bridge  Co.,  17 
Conn.  94,  holding  statute  constitutional. as  to  one  town  and  unconstitn- 
tional  as  to  another;  Rison  v.  Farr,  24  Ark.  171,  87  Am.  Dec.  59,  sustaining 
in  part  and  holding  invalid  in  part  test  oath  act;  The  B^que  Unadilla, 
8  Ben.  480,  Fed.  Cas.  14,332,  holding  law  may  be  constiMitional  in  par- 
ticular cases  and  unconstitutional  in  others;  Mobile  etc.  R.  R.  Co.  v.  State, 
29  Ala.  584,  courts  will  treat  unconstitutional  part  as  if  stricken  out  of  the 
statute,  collecting  cases;  The  Menominie,  36  Fed.  201,  enforcing  maritime 
lien  given  by  State  statute  while  holding  unconstitutional  portion  of  statute 
conferring  right  to  enforce  lien  on  State  courts;  Santo  v.  State,  2  Iowa, 
208,  63  Am.  Dec.  506,  holding  court  will  favor  construction  rendering 
entire  act  constitutional;  Andrews  v.  Saucier,  13  La.  Ann.  306,  holding 
statute  constitutional  in  part  and  void  in  part;  dissenting  opinion  in 
Dale  V.  Governor,  3  Stew.  416,  419,  string  rule  ut  supra ;  Campbell  v.  Bank, 
6  How.  (Miss.)  677,  following  rule;  dissenting  opinion  in  Scott  v.  Donald, 
165  U.  S.  105,  41  L.  Ed.  647,  17  Sup.  Ct.  274,  arguing  dispensary  law  not 
invalidated  by  unconstitutionality  of  provisions  requiring  purchase  of 
liquors  from  brewers  and  distillers  within  the  State;  Simpson  ▼.  Bank,  56 
N.  H.  469,  22  Am.  Rep.  493,  holding  courts  will  not  declare  laws  uncon- 
stitutional unless  clearly  so;  Baker  v.  Biddle,  Bald.  405,  Fed.  Caa.  764, 
discussing  jurisdiction  at  law  and  in  equity;  Sadler  v.  Langham,  34  Ala. 
334,  holding  unconstitutional  a  statute  taking  private  property  for  non- 
public use;  also  in  Lyman  v.  Martin,  2  Utah,  146. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  11,  48. 

Equity  will  enjoin  the  execution  of  Judgment  In  ejectment  until  its  own 
decree,  estimating  and  directing  payment  for  improvementa  by  occapant,  be 
complied  with. 

Cited  in  Bonaparte  v.  Railroad  Co.,  Bald.  227,  Fed.  Cas.  1617,  arguendo, 
equity  would  enjoin  enforcement  of  a  law  taking  property  for  public  use 
without  due  compensation. 

Inability  of  Federal  courts  to  proceed  in  mode  jrorlded  by  State  statute 
does  not  deprive  suitor  of  benefit  of  rights  of  priq^erty  conf«Eied  hj  statute. 
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Cited  in  Thompson  v.  Phillips,  Bald.  275,  Fed.  Cas.  13,974,- holding 
Federal  court  mast  determine  rights  of  parties  according  to  State  statute, 
independently  of  whether  it  is  able  to  cany  statute  into  effect. 

Miscellaneous.  Cited  in  Irwin  v.  ^ixion,  9  How.  31,  13  L.  Ed.  84; 
Noble  V.  Cullom,  44  Ala.  562. 


2  Pet  627-542,  7  L.  Ed.  608,  BANK  OF  UNITED  STATES  V.  OWENS. 

Profit  made  or  loss  Imposed  upon  necessities  of  borrower,  whatever  form 
it  may  assume,  wbere  treaty  is  for  loan  and  capital  is  to  be  returned-  at  all 
events,  is  profit  taken  upon  loan  and  violation  of  those  laws  whicli  limits 
lender  to  specified  rate  of  interest. 

Approved  in  Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1008,  1009,  holding 
where  property  of  insolvent  lumber  company  is  taken  over  by  "rehabilitat- 
ing" company  in  foreclosure  sale,  and  then  transferred  to  lumber  company 
in  consideration  of  notes  given,  courts  will  construe  it  as  loan  and  not 
as  sale,  and  usurious  interest  called  for  in  notes  will  not  be  allowed; 
Gunby  v.  Armstrong,  133  Ped.  433,  66  C.  C.  A.  627,  construing  contract 
of  loan  association  with  borrowing  stockholder  as  not  being  usurious; 
Reynolds  v.  Lee,  180  Ala.  79,  60  South.  102,  refusing  to  allow  usui'ious 
interest  on  contract;  Darden  v.  Schuessler,  154  Ala.  378,  45  South.  131, 
holding  contract  usurious  where  one,  in  order  to  obtain  loan,  was  forced 
to  pay  debts  they  were  not  responsible  for;  Levison  v.  Boas,  150  Cal.  193, 

11  Ann.  Oas.  661,  12  L.  R.  A.  (N.  S.)  575,  88  Pac.  828,  holding  contract  of 
pawnbroker  demanding  usurious  interest  is  void ;  Bishop  v.  Exchange  Bank, 
114  Ga.  966,  41  S.  E.  45,  holding  agreement  between  lender  and  borrower 
that  borrower  pay  dej)t  of  insolvent  is  void;  Buttrick  v.  Harris,  1  Biss.  443, 
Fed.  Cas.  2256,  Sherwood  v.  Roundtree,  32  Fed.  120,  122,  Ely  v.  McClung, 
4  Port.  136,  Ferguson  v.  Sutphen,  3  Gilm.  567,  Campion  v.  Kille,  14  N.  J.  Eq. 
233,  Dowdall  v.  Lenox,  2  Edw.  Ch.  273,  274,  and  New  York  Life  Ins.  & 
T.  Co.  V.  Beebe,  7  N.  Y.  368,  all  affirming  and  directly  applying  the  rule; 
Youngblood  v.  Savings  Co.,  95  Ala.  527,  36  Am.  St.  Rep.  250,  20  L.  R.  A.  61, 

12  South,  581,  and  Hunt  v.  Acre,  28  Ala.  598,  discounting  note  at  illegal  rate 
is  usurious;  Austin  v.  Harrington,  28  Vt.  133,  holding  contract  usurious 
where  borrower  was  required,  as  part  consideration,  to  purchase  a  horse  for 
more  than  his  actual  value ;  Clague  v.  Creditors,  2  La.  117,  20  Am.  Dec.  303, 
holding  contract  usurious  which  required  borrower  to  consign  his  crops  to 
particular  person,  as  well  as  pay  full  legal  rate  of  interest;  New  Orleans 
Canal  &  Banking  Co.  v.  Hagan,  1  La.  Ann.  68,  holding  usurious  a  contract 
which  exacted  from  borrower  security  for  debt  of  third  person  in  addition 
to  the  highest  rate  of  interest  allowed  by  law ;  dissenting  opinion  in  Valen- 
tine V.  Conner,  40  N.  Y.  258,  compelling  assumption  by  borrower 
of  worthless  debt  renders  loan  usurious.  Cited  obiter  in  Broach  v.  Kelly, 
71  Ga.  704,  holding  burden  of  proof  on  defendant  to  show  contract  usuri- 
ous; McGill  V.  Ware,  4  Scam.  26^  29^  discussing  usurious  contracts  generally. 
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DistingniBhed  in  Bank  of  United  States  v.  Waggener,  9  Pet.  403,  9 
L.  Ed.  173,  holding  quo  animo  is  the  gist  of  the  transaction;  Omaha  Hotel 
Co.  V.  Wade,  97  U.  g.  23,  24  L.  Ed.  920,  Hitchcock  v.  Bank,  7  Ala.  434, 
Wiley  V.  Starbuck,  44  Ind.  308,  and  Planters'  Bank  v.  Snodgrass,  4  How. 
<MisS.)  623,  625,  all  holding  similarly;  Sutton  v.  Fletcher,  6  Blackf.  363, 
holding  contract  valid  though,  by  mistake,  usurious;  Bank  of  Louisiana  v. 
Briscoe,  3  La.  Ann.  158, 159,  holding  courts  will  sustain  contract  if  capable 
of  construction  which  will  free  it  from  usury. 

A  loan  by  a  bank  for  a  rate  of  interest  In  esceis  of  that  allowed  by  lt» 
charter  is  void. 

Approved  in  Urwan  v.  Northwestern  Nat.  Life  etc.  Co.,  126  Wis.  360, 
103  N.  W.  1105,  under  Rev.  Stats.  1898,  §  1955o,  prohibiting  discriminatory 
contracts  of  insurance,  where  special  agent's  contract  is  issued,  in  violation 
of  statute,  as  inducement  to  taking  out  of  policy,  insurer  may  sue  for 
return  of  money  paid  in  consideration  of  issuance  of  policy;  Bank  of 
Chillicothe  v.  Swayne,  8  Ohio,  289,  32  Am.  Dec.  717,  Preble  Co.  Bank  ▼. 
Russell,  1  Ohio  St.  320,  Russell  v.  Failor,  1  Ohio  St.  329,  69  Am.  Dec  632, 
and  Kilbreth  v.  Bates,  38  Ohio  St.  196,  all  following  rule;  Rock  River 
Bank  v.  Sherwood,  10  Wis.  237,  78  Am.  Dec.  678,  holding,  where  interest 
is  charged  in  excess  of  that  allowed  by  charter,  general  usury  statute 
applies. 

''Reserving  Interest"  is  the  same  as  /taking  interest.*' 

Approved  in  Bank  v.  Waggener,  9  Pet.  399,  400,  9  L.  Ed.  171,  following 
rule. 

A  loan  made  in  depreciated  currency,  to  be  repaid  in  coin,  is  usurious. 
Cited  in  Weatherhead  v.  Boyer,  7  Yerg.  563,  following  rule. 

A  contract  providing  for  a  greater  interest  than  that  allowed  by  law  Is 
usurious  and  void. 

Cited  in  Tiffany  v.  Boatman's  Institution,  18  Wall.  384,  21  L.  Ed.  869, 
holding  usurious  contract  void  by  general  rules  of  law  in  absence  of 
statute;  In  re  Pittock,  2  Sawy.  421,  Fed.  Cas.  11,189,  Dill  v.  EUicott, 
Taney,  236,  237,  Fed.  Cas.  3911,  Market  Bank  v.  Smith,  16  Fed.  Cas.  758, 
Fowler  v.  Throckmorton,  6  Blackf.  328,  Chapman  v.  Or^on,  5  Or.  435, 
and  Watson  v.  Aiken,  55  Tex.  542^  all  following  rule;  Atkinson  v.  Allen, 
71  Fed.  59,  36  U.  S.  App.  255,  defense  may  be  set  up  at  law  without  re- 
course to  equity;  dissenting  opinion  in  Grand  Gulf  Bank  v.  Archer,  8 
Smedes  &  M.  195,  and  dissenting  opinion  in  Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  268,  rule  ut  supra.  Cited  obiter  in  Tufts  v.  Tufts,  3 
Wood.  &  M.  492,  Fed.  Cas.  14,233,  discussing  void  and  voidable  contracts ; 
Brower  v.  Insurance  Co.,  86  Fed.  751,  holding  usury  regulated  by  place  of 
performance;  English  v.  Smock,  34  Ind.  132,  discussing  uUra  vires 
contracts. 

Distinguished  in  Ewell  v.  Daggs,  108  U.  S.  149,  27  L.  Ed.  684,  2  Sup.  Ct. 
-412,  holding  usurious  contract  voidable;  Cooper  v.  Ferguson,  113  U.  S. 
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733,  28  L.  Sd.  1138,  5  Sup.  Ct.  741,  holding  single  contract  does  not 
constitute  '^transacting  bnsiness/'  within  iheaning  of  statute  forbidding 
foreign  corporations  from  transacting  business;  McLean  v.  Lafayette 
Bank,  3  McLean,  614,  Fed.  Cas.  8888,  and  Freeman  v.  Brittin,  17  N.  J.  L. 
205,  holding  purchase  of  a  complete  bill  at  any  price  is  not  usurious;  Orr 
v.  Lacy,  4  McLean,  248,  Fed.  Cas.  10,589,  holding  similarly;  Darby  v. 
Savings  Inst.,  1  Dill.  149,  Fed.  Cas.  3571,  4  Bank.  Reg.  196,  holding  usuri- 
ous contract  void  only  as  to  excess;  Lewis  v.  Clarendon,  5  Dill.  339,  Fed.  . 
Cas.  8320,  holding  municipal  bonds  bearing  higher  rate  of  interest  than 
permitted  by  law,  void  only  as  to  excess;  National  Exchange  Bank  y. 
Moore,  2  Bond.  177,  Fed.  Cas.  10,041,  1  Bank.  Reg.  124,  holding  usurious 
contract  void  only  as  to  excess;  as  also  Philadelphia  Loan  Co.  v.  Towner, 
13  Conn.  258,  Mechanics'  etc.  Assn.  v.  Wilcox,  24  Conn.  167,  Maynard  v. 
Marshall,  91  Ga.  844,  18  S.  E.  403,  Phelps  v.  Pierson,  1  G.  Greene,  127, 
Pfeister  v.  Building  Assn.,  19  W.  Va.  721,  Richards  v.  Marshman,  2 
G.  Greene,  220,*  Bandel  v.  Isaac,  13  Md.  219,  220,  and  Farmers'  etc.  Bank  v. 
Harrison,  57  Mo.  608,  and  Perkins  v.  Watson,  2  Baxt.  181,  182,  186,  all 
holding  similarly;  Evansville  R.  R.  Co.  v.  Evansville,  15  Ind.  414,  holding 
usurious  contracts  valid  for  amount  of  principal;  Commercial  Bank  v.  . 
Nolan,  7  How.  (Miss.)  525,  527,  and  Waite  v.  Bartlett,  53  Mo.  App.  382, 
holding  similarly;  Bard  v.  Poole,  12  N.  Y.  501,  and  Bank  of  Louisville  v. 
Young,  37  Mo.  407,  holding  usury  controlled  by  law  of  plac^  of  performance. 

Validity  of  contracts  in  business  which  it  is  misdemeanor  to  transact. 
Note,  12  L.  R.  A.  (N.  S.)  580,  594. 

Constitutionality  of  statutes  restricting  cont!racts  and  business.    Note, 
21  K  R.  A.  794. 

Courts  of  Justice  will  not  enforce  right  or  contract  in  violation  of  statute 
or  public  policy,  though  not  expressly  declared  void  by  enactment. 

Approved  in  Sheppey  v.  Stevens,  185  Fed.  164,  holding  agreement  be- 
tween two  parties  to  exert  undue  influence  on  third  person  in  order  to 
obtain  favorable  legacy  under  will  is  void;  Robinson  v.  Mutual  Reserve 
Life  Ins.  Co.,  182  Fed.  857,  holding  where  "special  renewal  contract" 
acted  as  supplement  to  original  contract  and  conferred  rights  not  re- 
ceived by  other  parties,  it  was  void;  Coweta  Fertilizer  Co.  v.  Brown,  163 
Fed.*  165,  89  C.'C.  A.  612,  holding  statute  of  Tennessee,  making  sale  of  goods 
void  where  title  to  remain  in  vender,  is  bar  to  any  suit  on  contract;  Balti- 
more etc.  R.  Co.  V.  Hamburger,  155  Fed.  862,  holding  railroad's  failure 
to  publish  rates  and  schedules  as  required  by  statute  was  a  bar  to  its 
right  to  enjoin  transfer  of  tickets  marked  ''nontransferable";  Cumber- 
land Tel.  etc.  Co.  v.  Evansville,  127  Fed.  197,  holding  contract  void  be- 
cause it  is  against  public  policy  may  be  attacked  by  anyone  in  any  pro- 
ceeding in  which  it  is  sought  to  found  rights  thereon;  Ex  parte  Reaves, 
121  Fed.  850,  enlistment  of  minor  without  parent's  consent  void;  Diamond 
Glue  Co.  v.  Unitied  States  Glue  Co.,  103  Fed.  839,  holding  contract  of 
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foreign  corporation  not  complying  with  law  void;  Hyer  ▼.  Richmond  Trac- 
tion Co.,  80  Fed.  845,  holding  agreement  between  rivals  for  street  railway 
franchise  to  prevent  competition  void;  Burka  v.  Woodward,  125  Cal.  126, 
73  Am.  St.  Bep.  36,  57  Pac.  779,  holding  member  of  city  council  interested 
in  contract  with  city  cannot  recover;  Harrison  County  v.  Ogden,  133  Iowa, 
679,  108  N.  W.  452,  holding  supervisor,  purchasing  labor  claims  against 
county  at  discount,  could  not  collect  them;  United  Shoe  Machinery  Co.  v. 

_  Ramlose,  210  Mo.  654,  109  S.  W.  573,  holding  foreign  corporation,  not 
having  complied  with  laws  of  State,  could  not  sue  on  contract ;  Ejbrksville 
Light  etc.  Co.  v.  KirksviUe,  159  Mo.  App.  463,  141  S.  W.  485,  holding 
contract  where  ice  company  obtained  water  from  city  under  agreement  that 
it  should  not  be  chained  for  water  returned  was  tainted  and  void,  where 
company  by  subterfuge  returned  all  water  after  having  used  it>;  Mont- 
gomery V.  Whitbeck,  12  N.  D.  392,  96  N.  W.  329,  holding  void  mutual 
insurance  policy  issued  in  disregard  of  statutes  regulating  same;  Light  v. 
Conover,  10  Okl.  737,  63  Pac.  968,  no  action  can  be  maintained  on  lease 
for  pasturage  of  cattle  on  Indian  reservation  made  without  approval  of 
Indian  agent;  Garst  v.  Love,  6  Okl.  59,  55  Pac.  22,  in  suit  for  compensa- 
tion under  cattle  pasturage  contract,  answer  alleging  pasture  idcloses  gov- 
ernment land  states  good  defense;  Kelly  v.  Courter,  1  Okl.  282,  30  Pac.  373, 
where  one  leases  premises  for  sale  of  liquor,  sale  being  illegal,  tenant  can- 
not recover  for  damage  to  liquor  by  landlord's  breach  of  agreement  to 
supply  ice  as  agreed ;  Lanahan  v.  Bailey,  53  S.  C.  494,  69  Am.  St.  Rep.  888, 
31  S.  E.  334,  holding  attachment  of  alcoholic  liquors  kept  contrary  to  Acts 
1896,  p.  123  (S.  C),  void;  Norbeck  &  Nicholson  Co.  v.  State,  32  S.  D.  199, 
142  N.  W.  849,  holding  party  to  illegal  contract  cannot  even  recover  on 
quantum  meruit  ^  American  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  537, 
9  L.  R.  A.  (N.  S.)  1176,  108  N.  W.  19,  holding  contract  made  while  cor- 
poration was  disobeying  laws  was  void,  and  could  not  be  validated  by  its 
final  compliance  with  law;  Short  v.  Mining  Co.,  20  Utah,  30,  57  Pac.  723, 
holding  under  Sess.  Laws  Utah,  1896,  p.  219,  c.  72,  and  Rev.  Stats.  1898, 

.  §  1337,  recovery  cannot  be  had  for  overtime ;  dissenting  opinion  in  Han- 
over Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  435,  majority  holding  under 
facts  agreement  not  void;  dissenting  opinion  in  Monahan  v.  Monahan,  77 
Vt.  151,  70  L.  R.  A.  936,  59  Atl.  174,  majority  holding  where  complaint 
seeking  to  impress  securities  with  trust  alleges  they  were  taken  in  defend- 
ant's name  without  his  knowledge  and  issues  are  only  as  to  title,  relief 
not  denied  because  securities  placed  in  defendant's  name  to  avoid  taxation; 
Escondido  Lum.  etc.  Co.  v.  Baldwin,  2  Cal.  App.  608,  84  Pac.  285,  arguendo ; 
Burbank  v.  Conrad,  96  U.  S.  302,  24  L.  Ed.  727,  applying  rule  to  contract 
forbidden  by  military  proclamation  in  time  of  war;  Gibbs  v.  Gas  Co.,  130 
U.  S.  412,  32  L.  Bd.  986,  9  Sup.  Ct.  558,  to  contract  for  rendering  illegal 
services  in  effecting  contract  in  restraint  of  trade;  Miller  v.  Ammon,  145 
U.  S.  426,  36  L.  Ed.  762,  12  Sup.  Ct.  886,  to  contract  in  violation  of  liquor 
law ;  In  re  Comstock,  3  Sawy.  224,  Fed.  Cas.  3078,  11  Bank.  Reg.  175, 
contract  of  foreign  corporation  which  had  neglected  to  file  required  cer- 
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tiiioate ;  Buckner  v.  Street,  1  Dill.  253,  Fed.  Cas.  2098,  7  Bank.  Reg.  260, 
to  contract  for  purchase  and  sale  of  slaves;  Green  v.  Collins,  3  Cliff.  500, 
Fed.  Cas.  5755,  to  contract  in  f rand  of  liquor  laws  of  another  State  ^ 
Thomas  v.  Railway  Cov,  1  McCrary,  397,  2  Fed.  881,  to  contract  between 
railway  company  and  construction  company  in  violation  of  public  policy; 
Western  Union  v.  Union  Pacific,  1  McCrary,  428,  3  Fed.  10,  to  contract 
between  telegraph  and  railway  company  in  violation  of  public  policy;  Cen- 
tral Branch  v.  Western  Union,  1  McChrary,  555,  3  Fed.  420,  to  ultra  vires 
contract  of  railway  company;  Cook  v.  Sherman^  4  McCrary,  25,  20  Fed. 
169,  to  contract  of  railway  company  .to  buy  lands  and  locate  railroad 
near  them;  Kohn  v.  Melcher,  43  Fed.  644,  lu  L.  R.  A.  441,  to  contract  aid-' 
in^  violation  of  liquor  law;  Church  v.  Proctor,  66  Fed.  244,  33  U.  S.  App. 
1,  io  contract  whose  purpose  is  to  defraud  the  public;  Chadwick  v.  Im- 
provenfient  Co.,  74  Fed.  618,  41  U.  S.  App.  39,  to  acknowledgment  by  notary 
public  in  violation  of  statute;  In  re  Comstock,  3  Sawy.  224,  Fed.  Cas. 
3078,  refusing  to  enforce  contract  executed  by  corporation  before  compli-' 
ance  with  State  laws;  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  845^  hold- 
ing void,  as  against  public  policy,  an  agreement  between  corporations  to 
combine  to  prevent  competition;  Jackson  v.  Shawl,  29  Cal.  271,  to  pawn- 
broker's contract  in, violation  of  penal  statute;  El  Dorado  Co.  v.  Davison, 
30  Cal.  524,  applying  rule  to  illegal  grant  by  board  of  supervisors  of  right 
^to  collect  tolls  on  public  highway;  Penn  v.  Bommann,  102  111.  530,  535, 
to  loan  by  bank  to  director,  reviewing  cases;  Dolson  v.  Hope,  7  Kan.  165, 
to  liquor  sale  in  violation  of  statute;  dissenting  opinion  in  Sandidge  v. 
Sanderson,  21  La.  Ann.  766,  to  sale  of  slaves  in  violation  of  State  law; 
Williams  v.  Bank,  71  Miss.  866,  867,  42  Am.  St.  Rep.  506,  507,  16  South. 
240,  to  corporate  contract,  void  for  noncompliance  with  statute ;  Brooks  v. 
Hill,  1  Mich.  127,  and  State  v.* How,  1  Mich.  515,  to  contract  of  bai/king 
company  illegally  organized ;  Sprague  v.  Rooney,  104  Mo.  358, 16  S.  W.  508, 
to  contract  shown  to  be  in  fact  lease  of  premises  for  purposes  of  bawdy- 
house;  dissenting  opinion  in  Hill  v.  Spear,  50  N.  H.  287,  to  contract  made 
in  one  State  in  contemplation  of  violation  of  statute  of  another;  Penning- 
ton V.  Townsend,  7  Wend.  281,  and  De  Groot  v.  Van  Duzer,  20  Wend.  400, 
to  contract  of  foreign  bank  transacting  business  in  violation  of  State  law; 
Fowler  v.  Scully,  72  Pa.  St.  466,  13  Am.  Rep.  708,  to  ultra  vires  contract 
of  national  bank;  McConnell  v.  Kitchens,  20  S.  C.  439,  47  Am.  Rep.  851, 
applying  rule  to  sale  of  fertilizer  where  regulating  statute  had  not  been 
complied  with;  Ohio  Life  Co.  v.  Merchant's  Co.,  11  Humph.  11,^3  Am. 
Dec.  750,  to  contracts  of  company  transacting  exchange  business  in  viola- 
tion of  statute;  Clarke  v.  Lumber  Co.,  59  Wis.  658,  18  N.  W.  494,  to  con- 
tract to  issue  corporate  stock  at  less  than  pa» 

Distinguished  in  Barriere  v.  Depatie,  219  Mass.  36, 106  N.  E.  673,  holding 
where  statute  penalized  those  doing  plumbing  work  who  were  not  licensed 
plumbers  did  not  prohibit  one  not  licensed  to  contract  for  plumbing  work; 
Warrel  v.  Jurden,  36  Nev.  91,  132  Pac.  1159,  holding  statute  declaring 
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void  any  contract  for  public  school,  where  school  trustee  is  interested  in 
contract^  naturally  presumes  a  ease  of  collusion  on  part  of  trustee;  Stewart 
V.  Bank,  2  Abb.  (U.  S.)  431,  432,  Fed.  Gas.  13,435,  holding  equity  wUl 
not  interfere  when  illegal  contract  has  been  executed;  Pullman  Co.  ▼. 
Central  Transportation  Co.,  65  Fed.  161,  holding  equity  will  compel  restitu- 
tion of  property  by  one  repudiating  illegal  contract;  The  Charles  v.  Wis- 
wall,  86,  Fed.  673,  57  U.  S.  App.  183,  42  L.  B.  A.  86,  where  contract  for 
services  is  void  for  violation  of  law  against  combinations  to  raise  prices, 
recovery  may  be  had  on  quantum  meruit;  Hough  v.  Land  Co.,  73  111.  27, 
24  Am.  Bep.  233,  holding  grantor  of  land  to  corporation  estopped  to  claim 
that  it  has  no  power  to  take  except  for  particulair  purpose;  Kerwi^  v. 
Doran,  29  Mo.  App.  406,  holding  contract  not  void  by  comity  where  ^ade 
for  purpose  of  violation  of  laws  of  sister  State,  collecting  cases;  Hill  v. 
Spear,  50  N.  H.  278,  9  Am..  Bep.  229,  enforcing  contract  of  sale  valid  in 
State  where  executed,  although  made  in  contemplation  of  violation  of  stat- 
ute of  State  where  enforced. 

Actions  on  illegal  contracts.    Notes,  8  Am.  Dec.  692;  25  Am.  Rep.  676. 
Recovery  of  price  of  liquors  sold  illegally  within  State.     Note,  7  Ann. 

Oas.  S60.  ^ 

Contracts  which  cannot  be  ratified.    Note,  59  Am.  St.  Bep.  639. 

Miscellaneous.  Cited  erroneously  in  Lyman  v.  Martin,  2  Utah,  146 
(should  be  BanO^  v.  Dudley,  ante).  Cited  generally  in  State  v.  Crocker, 
5  Wyo.  398,  40  Pac.  684,  discussing  certification  of  questions,  for  decision 
of  Supreme  Court. 

2  Pet.  643-568,  7  L^  Ed.  513,  BANK  OF  UNITED  STATES  ▼.  OABNEAJL 

"Puis  darrein  continuance  Is  pleaded  Ivy  way  of  snbgtitation  for  former 
plea  on  wbich  no  proceeding  is  afterward  had.  ' 

Cited  in  Wisdom  v.  Williams,  Hempst.  460,  Fed.  Cas.  17,904,  following 
rule. 

Possession  of  funds  of  maker  of  note  hy  bank  to  whom  note  is  payable  on 
date  when  due  Is  matter  of  defense  In  suit  on  note. 

Cited  in  Central  Bank  v.  Allen,  16  Me.  44,  following  rule. 

Notice  of  dishonor  may  be  given  hy  notary  public. 
Cited  in  Crocker  v.  Getchell,  23  Me.  397,  following  rule. 

Where  bank  is  holder  of  note  payable  at  hank  on  certain  day,  failure 
to  pay  within  usual  banking  hours  is  equivalent  to  demand  and  refusal  of  pay- 
ment. 

Approved  in  De  La  Vergne  v.  Globe  Print.  Co.,  27  Colo.  App.  310,  148 
Pac.  924,  holding  where  note  is  in  bank  where  payable  on  day  payment 
is  to  be  made,  there  is  sufficient  presentment;  Central  Nat.  Bank  v.  Stod- 
dard, 83  Conn.  336,  76  Atl.  473,  holding  bank  holding  note  payable  at  its 
place  of  business  is  not  required  to  show  maker  had  not  funds  to  meet  it. 
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where  it  was  not  paid  on  day  due;  Allen  ▼.  Smith,  4  Harr.  (Del.)  237, 
Thomas  t.  Marsh,  2  La.  Ann.  354 ,  Goodloe  v.  Godley,  13  Smedes  &  M.  240, 
51  Am.  Dec.  162,  GKllett  y.  Averill,  5  Denio,  88,  Apperson  ▼.  Bank,  4  Cold. 
456,  all  affirming  and  applying  rule;  Bank  of  Syracuse  v.  Hollister,  17 
N.  T.  50,  72  Am.  Dec.  419,  holding  demand  sufficient  when  hank  afterward 
delivered  note  to  cashier,  who  was  also  a  notary,  and  who,  as  notary, 
made  demand  on  himself  as  cashier;  Hoffman  v.  HoUingsworth,  10  Ind. 
App.  358,  37  N.  E.  962,  holding  where  note  is  payable  at  bank  it  is  suffi- 
cient demand  if  note  be  at  bank  on  day  when  payable  and  someone  there 
authorized  to  receive  payment;  Hallowel  v.  Curry,  41  Pa.  St.  326,  and 
State  Bank  v.  Napier,  6  Humph.  273,  274,  44  Am.  Dec.  311,  312,  both 
hoTQing  similarly;  Exchange  Bank  v.  Bank  of  North  America,  132  Mass. 
148,  holding  note  is  not  dishonored  until  expiration  of  banking  hours. 

Distinguished  in  Chicopee  Bank  v.  Philadelphia  Bank,  8  Wall.  649,  19 
L.  Ed.  425,  holding  no  presentment  when  note  was  sent  to  bank  but  letter 
mislaid  and  not  opened;  Barkalow  v.  Johnson,  16  N.  J.  L.  402,  holding 
where  note  is  at  bank  demand  must  nevertheless  be  made  at  the  counter; 
Commerical  Nat.  Bank  v.  ]9enninger,  105  Pa.  St.  503,  holding  no  recovery 
can  be  had  against  indorser  if  maker  of  note  had  funds  in  bank  sufficient 
to  meet  it  when  due. 

Instmctio]^  to  Jury,  as  In  case  of  nonsuit,  should  only  be  ^yen  when  'tHere 
is  no  contrazlety  in  the  evidence.  ' 

Cited  in  Perry  v.  Clarke,  5  How.  (Miss.)  500,  holding  where  plaintiff 
has  failed  to  make  out  his  case  and  there  is  no  conflicting  testimony,  the 
eonrt  may  instruct  jury  to  find  for  defendant. 

Due  diligence  in  giving  notice  of  dishonor  depends  in  general  upon  the 
particular  facts  in  each  case. 

Cited  in  Dickins  v.  Beal,  10  Pet.  582,  9  L.  Ed.  542,  holding  that  where 
due  diligence  has  been  used  to  give  notice  it  becomes  immaterial  whether 
notice  was  actually  received;  Reier  v.  Strauss,  54  Md.  290,  39  Am.  Bep. 
392,  holding  where  indorser  formerly  resided  at  place  of  dishonor,  and 
continued  to  keep  his  name  in  city  directory  and  sign  at  his  place  of 
business,  notary  was  justified  in  treating  him  as  still  a  resident  of  that 
place  at  time  of  dishonor. 

■ 

Notice  of  dishonor  may  sometimes  he  addressed  to  the  county  in  which 
the  indorser  resides. 

Cited  in  Harris  v.  Robinson,  4  How.  348,  11  L.  Ed.  1006,  following  rule ; 
Kreitlein  v.  Ferger,  238  U.  S.  31,  59  L.  Ed.  1188,  35  Sup.  Ct.  685,  Usting 
creditor  by  initial  instead  of  full  name  sufficient  to  satisfy  bankruptcy 
act. 

Notice  of  dishonor  la  sufficient  if  sent  to  the  only  address  within  reach 
of  the  person  sending,  after  due  inquiry. 

Cited  in  Cabot  Bank  v.  Russell,  4  Gray,  169,  holding  notice  good  where 
sent  to  ''Hadley"  after  inquiry  by  the  notary,  although  in  fact  indorser 
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lived  at  ''North  Hadley";  Manchester  Bank  v.  White,  30  N.  H.  463, 
where  indorser  lived  at  "South  Deerfield"  and  notice  m^  sent  to  "Deer- 
field";  Central  Nat.  Bank  v.  Adams,  11  S.  C.  456,  32  Ajb«  Rep.  499,  where 
notice  was  mailed  to  ''Adams  Cnt,"  there  being  no  such  postoffice;  Bank 
of  Manchester  v.  Slason,  13  Vt.  340,  notice  may  be  sent  to  any  postoffice 
in  town  where  party  resides  notwithstanding  there  is  another  in  the  same 
town  nearer  his  residence. 

Notice  of  dishonor  may  be  sent  to  any  postofllce  near  residence  of  the 
person  to  be  notified,  at  which  he  is  in  habit  of  receiving  letters. 

Cited  in  Hazelton  Coal  Co.  v.  Ryerson,  20  N.  J.  L.  132,  40  Am.  Dec.  218, 
McGrew  v.  Toulmin,  2  Stew.  &  P.  434;  Timms  v.  Delisle,  6  Blackf.  448; 
Sharpe  v.  Drew,  9  Ind.  283 ;  New  Orleans  etc.^  R.  R.  Co.  v.  Robert,  9  Rob. 
(La.)  132;  Follain  v.  Dupr^,  11  Rob.  (La.)  473;  Hepburn  v.  Ratdiffe,  2 
La.  Ann.  332,  Bank  of  Louisiana  v.  Toumillun,  9  La.  Ann.  134 ;  Graham  v. 
Sangston,  1  Md.  70;  Shelburne  Falls  Nat.  Bank  v.  Townsley,  102  Mass. 
181,  3  Am.  Rep.  449,  and  Wachusett  Nat.  Bank  v.  Fairbrother,  148  Mass. 
185,  12  Am.  St.  Rep.  533,  19  N.  E.  347,  all  applying  rule;  Bondurant  v. 
Everett,  1  Met.  (Ky.)  660,  661,  applying  rule  'where  party  lived  near  the 
place  of  dishonor  and  the  i)6stoffice  of  that  place  was  where  he  ysually 
received  his  letters;  New  Orleans  Canal  and  Banking  Co.  v.  Barrow,  2 
La.  Ann.  326;  Bird  v.  McCalop,  2  La.  Ann.  352;  dissenting  opinion  in 
Hogatt  V.  Bingaman,  7  How.  (Miss.)  578,  and  Foster  v.  Sineath,  2  Rich. 
343,  all  holding  similarly;  Chouteau  v.  Webster,  6  Met.  7,  39  Am.  Dec.  707, 
notice  may  be  sent  to  United  States  senator  at  Washington;  Walker  v. 
Stetson,  14  Ohio  St.  97,  84  Am.  Dec.  365,  holding  notice  may  be  sent  tox 
place  where  party  usually  receives  his  mail,  though  it  be  not  the  place  of 
his  residence;  Payne  v.  Patrick,  21  Tex.  687,  and  Westfall  v.  Farwell,  13 
Wis.  506,  holding  similarly. 

Notice  of  dishonor  need  not  state  that  holder  looks  to  indorser  for  pay- 
ment. 

Approved  in  Nelson  v.  National  Bank,  69  Fed.  801,  32  U.  S.  App.  554, 
Corbit  V.  Bank,  2  Harr.  (Del.)  263,  80  Am.  Dec.  648;  Spann  v.  Baltzell, 
1  Fla.  324,  46  Am.  Dec.  868,  May  v.  Bank,  9  Ind.  234,  Barstow  v.  Hiriart, 
6  La.  Ann.  99,  Warren  v.  Gilman,  17  Me,  365,  Graham  v.  Sangston,  1 
Md.  68,  Fitchburg  Ins.  Co.  v.  Davis,  121  Mass.  123;  Burgess  v.  Vreeland, 
24  N.  J.  L.  76,  59  Am.  Dec.  411,  Ransom  v.  Mack,  2  Hill,  593,  38  Am.  Dec. 
605,  Townsend  v.  Bank,  2  Ohio  St.  355,  all  reaffirming  rule;  Sabin  v.  Burke, 
4  Idaho,  43,  37  Pac.  357,  358,  suit  on  note  payable  in  bank  brought  on  last 
day  after  banking  hours,  is  in  time. 

Distinguished  in  Gilbert  v.  Dennis,  3  Met.  498,  505,  88  Am.  Dec.  880,  837, 
holding  notice  of  nonpayment  insufficient  where  no  dishonor  implied. 

Necessity  for  notice  of  dishonor.    Note,  2  Am.  Dec.  619. 
Necessity  for  actual  presentation  to  effect  dishonor  of  commercial 
paper.    Note,  13  L.  R.  A.  (N.  S.)  805. 
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Miscellaneous.  Cited  in  Salimarsh  v.  Tuthill,  13  Ala.  401,  holding  con- 
struction of  written  notice  is  question  for  the  court;  Rowell  v.  Bruce,  5 
N.  H.  385,  to  point  that  where  promise  is  to  pay  money  on  demand  at  a 
particular  place,  demand  is  necessary  before  assumpsit.  Cited  erroneously 
in  Stow  V.  Parks,  2  Pinn.  129. 

2  Pet.  654-565,  7  L.  Ed.  517,  CANTZSB  ▼.  AMERICAN  ETC.  INSUBANOE  CO. 

Motion  to  dismlBB  for  want  of  Jurisdiction  applies  solely  where  Supreme 
Court  has  not  Jurisdiction  of  cause,  and  not  to  cases  where  Circuit  Court  has 
exceeded  its  proper  powers  in  particular  case. 

Qited  in  Nashua  Co.  v.  Boston  Co.,  51  Fed.  930,  5  U.  S.  App.  97,  holding 
san^e  rule  in  Circuit  Court  of  Appeals. 

2  Pet.  556^66,  7  L.  Ed.  518,  CONNOLLY  v.  TATLOE. 

In  suit  by  aliens  and  citizen  against  citizens,  Federal  icourt  can  acquire 
jurisdiction  by  striking  out  citizen  as  party  plaintiff,  and  making  him  party 
defendant. 

Approved  in  Insurance  Co.  of  North  America  v.  Svendsen,  74  Fed.  348, 
349,  both  following  rule;  Montana  Mining  Co.  v.  St.  Louis  Mining  etc.  Co., 
204  U.  S.  213,  51  L.  Ed.  447,  27  Sup.  Ct.  254,  holding  individuals  whose 
citizenship  was  not  alleged  in  original  complaint  may  be  excluded  in 
amended  complaint  so  as  to  give  Eederal  courts  jurisdiction;  Toledo  etc. 
R.  Co.  V.  Perenchio,  205  Fed.  476,  123  C.  C.  A.  540,  holding  railroad  hav- 
ing removed  cause  from  State  court,  could  not  on  appeal  complain  of 
misjoinder  of  parties,  where  no  objection  was  made  at  trial;  Grove  v. 
Grove,  93  Fed.  867,  holding  court  had  power  to  allow  complainant  in 
foreclosure  to  dismiss  defendants  not  indispensable  parties;  Betzoldt  v. 
American  Ins.  Co.,  47  Fed.  707,  holding  plaintiff  may  amend  declaration 
to  correct  false  allegation  of  citizenship;  Excelsior  Pebble  Phosphate  Co. 
v.  Brown,  74  Fed.  325,  and  Stuart  v.  Easton,  156  U.  S.  47,  89  L.  Ed.  Sfl, 
15  Sup.  Ct.  268,  where  judgmertt  is  reversed  for  defective  statement  of 
citizenship,  defect  may  be  corrected  by  amendment  in  court  below;  Vattier 
V.  Hinde,  7  Pet.  261,  8  L.  Ed.  679,  where  court  acquired  jurisdiction  by 
disinissing  the  bill  as  to  a  citizen  defendant,  thereby  leaving  the  action 
between  citizens  of  different  States;  Hall  v.  Mobley,  13  Ga.  319,  In  re 
McKibben,  16  Fed.  Cas.  212,  12  Bank.  Reg.  102,  Woolridge  v.  McKenna, 
8  Fed.  679,  and  Glover  v.  Shepperd,  11  Biss.  579,  15  Fed.  838,  all  holding 
record  may  be  amended  to  show  jurisdictional  facts. 

Federal  court  Jurisdiction  on  ground  of  diverse  dtizensliip  depends  upon 
state  of  the  parties  at  commencement  of  suit.  * 

Approved  in  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper  Co., 
200  Fed.  811,  holding  citizen  of  territory  not  entitled  to  removal  of  cause 
when  suit  is  instituted  does  not  gain  that  right  by  admission  of  State 
liending  suit;  McEldowney  v.  Card,  193  Fed.  482,  holding  declaration  must 
state  citizenship  and  not  residence  of  parties  in  order  to  confer  jurisdic- 
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tion;  Haracovic  v.  Standard  Oil  Co.,  105  Fed.  785,  holding  under  sections 
1,  2,  25  Stat.  434  (1888),  action  brought  in  Federal  court  by  foreigner 
against  citizen  will  not  be  remanded  to  State  court  because  plaintiff  was 
subsequently  naturalized;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed. 
642,  holding  citizen  of  West  Virginia  who  moved  to  Vii^inia  but  decided 
to  return  could  maintain  action  in  Circuit  Court  of  West  Virginia  against 
resident  of  California;  Anderson  v.  Watt,  138  U.  S.  703,  34  L.  Ed.  1081» 
11  Sup.  Ct.  451,  Brigel  v.  Salt  Co.,  73  Fed.  14,  15,  and  Tug  River  Salt 
Co.  V.  Brigel,  86  Fed.  820,  following  rule;  Laskey  v.  Mining  Co.,  66  Fed. 
629,  holding  amended  declaration  must  allege  citizenship  as  of  date  of 
commencement  of  action ;  Stout  v.  Railroad  Co.,  3  MeCrary,  4,  8  Fed.  796, 
it  is  the  state  of  facts  when  suit  commenced,  not  when  process  servied; 
Qilmer  v.  Grand  Rapids,  16  Fed.  710,  nor  when  cause  of  action  accrued; 
Trigg  V.  Conway,  Hempst.  712,  Fed.  Cas.  14,173,  and  United  States  v. 
Myers,  2  Brock.  522,  Fed.  Cas.  16,844,  where  jurisdiction  once  attaches  no 
subsequent  change  in  the  residence  of  the  parties  can  divest  it;  Moore  v. 
Edgefield,  32^  Fed.  600,  holding  jurisdictional  amount  determined  by  law 
at  da^  of  commencing  suit;  Ex  parte  Kyle,  67  Fed.  309,  applying  rule  to 
criminal  prosecution ;  Florence  Sewing  Machine  Co.  v.  Grover  &  Baker  Co., 
110  Mass.  81,  afiirmed  in  Case  of  Sewing  Machine  Companies,  18  Wall.  574, 
21  L.  Ed.  918,  upon  proposition  that  where  interest  of  parties  is  joint 
it  is  necessary  to  give  the  Federal  court  jurisdiction  that  each  distinct 
interest  should  be  represented  by  persons,  all  of  whom  are  entitled  to  sue 
or  be  sued  in  the  Federal  courts;  Calderwood  v.  Braly,  28  Cal.  99,  holding 
similarly. 

Distinguished  in  Columbia  Digger  Co.  v.  Rector,  215  Fed.  624,  holding 
dismissal  as  to  parties  necessary  to  confer  jurisdiction  will  oust  court  of 
jurisdiction ;  Anderson  v.  Watt,  138  U.  S.  707,  34  L.  Ed.  1088.  11  Sup.  Ct. 
452,  holding  that  where  citizenship  of  necessary  party  at  time  of  commence- 
ment of  action  was  such  as  to  prevent  Federal  court  from  acquiring  juris- 
diction, subsequent  change  of  parties  cannot  give  jurisdiction ;  Pond  v.  Rail- 
road Co.,  12  Blatchf.  290,  Fed.  Cas.  11^266,  holding  Federal  court  has 
jurisdiction  of  suit  by  stockholders,  citizens  of  one  State  against  board  of 
directors,  some  of  whom  are  citizens  of  same  State  with  plaintiffs ;  Wood  v. 
Mann,  1  Sumn.  584,  Fed.  Cas.  17,962,  holding  exception  to  jurisdiction  by 
denial  of  citizenship  must  be  taken  by  plea  in  abatement. 

Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Bep* 
646. 

Miscellaneous.  Cited  in  Fisher  v.  Rutherford,  1  Bald.  193,  Fed.  Cas. 
4823,  discussing  amendment  of  bill  in  equity  by  addition  of  parties.  Cited 
erroneously  in  Thompson  v.  Phillips,  1  Bald.  284,  Fed.  Cas.  13,974. 

2  Pet.  56^-686,  7  L.  Ed.  521,  BEATTY  v.  KUBTZ. 

Where  lands  have  been  set  apart  in  original  plat  of  town  for  public  or  plons 
purpose  and  afterward  used  and  acted  upon  according  to  that  porpoae,  It  la  Talld 
dedication  to  public. 
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Approved  in  Corsieana  v.  Anderson,  33  Tex.  Civ.  600,  78  S.  W.  263, 
following  rule;  Werlein  v.  New  Orleans,  177  U.  S.  401,  44  L.  Ed.  822,  20 
Snp.  Ct.  687,  holding  dedicated  property  subject  to  execution  sale;  Daven- 
porti  V.  Buffington,  97  Fed.  237,  holding  public  estopped  to  deny  its  dedica- 
tion for  park  purposes ;  Patrick  v.  Young  Men^s  Christian  Assn.,  120  Mich. 
190,  79  N.  W.  210,  holding  plat  containing  certain  declarations  recorded 
evidence  of  dedication;  Hunt  v.  Tolles,  75  Vt.  56,  62  Atl.  1045,  holding 
where  deed  to  land  for  cemetery  purposes  is  invalid  because  grantee  is  com- 
munity incapable  of  receiving  the  land  and  description  of  grantee  is  too 
indefinite  to  confer  title  o\  individual  members,  cemetery  is  not  public  one 
subject  to  control  of  cemetery  commissioners;  Deepwater  Ry.  Co.  v.  Hona- 
kep,  66  W.  Va.  144,  145,  27  L.  R.  A.  (N.  S.)  388,  66  S.  E.  108,  discussing 
but 'not  deciding  oral  dedication  of  land  to  public  use;  Wyandotte  Co.  v. 
Presbyterian  Church,  30  Kan.  638,  641, 1  Pac.  113,  115,  holding  reservation 
of  lands  in  plat  ''for  church  purposes''  a  valid  dedication  to  the  use  of  any 
church  establishing  its  right  to  be  regarded  as  the  beneficiary  intended; 
Cemetery  Assn.  v.  Bandy,  93  Ind.  248,  Lay  v.  State,  12  Ind.  App.  370,  39 
N.  E.  770,  and  Williams  v.  Wiley,  16  Ind.  363,  dedication  may  be  implied 
from  acts  of  grantor;  Hayes  v.  Houke,  45  Kan.  469,  25  Pac.  861,  holding 
similarly ;  State  v.  Trask,  6  Vt.  364,  27  Am.  Dec.  556,  sustaining  dedication 
for  purpose  of  courthouse;  Parisa  v.  Dallas,  83  Tex.  258,  18  S.  W.  570, 
and  Baton  Rouge  v.  Bird,  21  La.  Ann.  246,  to  support  a  dedication  to  public 
purposes  no  particular  form  of  grant  is  necessary ;  Lamar  Co.  v.  Clements, 
49  Tex.  355,  Carter  v.  Portland,  4  Or.  347,  and  Board  of  Supervisors  etc. 
V.  Seal,  66  Miss.  134,  14  Am.  St.  Rep.  647,  8  L.  R.  A.  660,  5  South.  623, 
public  street  dedicated  by  filing  map  and  public  user;  Trustees  v.  Council, 
33  N.  J.  L.  17,  97  Am.  Dec.  699,  holding  public  square  dedicated  by  filing 
plat  and  acquiescence  by  the  owners ;  Brown  v.  Manning,  6  Ohio,  303,  305, 
27  Am.  Dec.  256,  257,  holding  similarly;  Colbert  v.  Shepherd,  89  Va.  404, 
16  S.  E.  247,  holding  use  of  lot  with  consent  of  owner  for  burial  purposes 
amounts  to  dedication;  Bond  v.  Texas  etc.  Ry.  Co.,  15  Tex.  Civ.  App.  286, 
39  S.  W.  680,  holding  sale  of  lot  in  tract  showing  street,  conveys  easement 
in  street. 

Distinguished  in  Hamlin  v.  Property  in  Webster,  106  Me.  134,  7^  Atl. 
164,  holding  society  using  land  for  religious  purposes  has  only  an  easement, 
and  upon  termination  of  these  purposes  land  goes  to  legal  owners;  Attor- 
ney Greneral  v.  Manufacturing  Co.,  14  Gray,  605,  holding  intention  to  dedi- 
cate to  religious  purposes  must  be  clear ;  Price  v.  Methodist  Otiurch,  4  Ohio, 
544,  holding  words  of  grant  must  control. 

Dedication.    Note,  27  Am.  Dec.  662,  667. 

To  rapport  a  grant  to  reUglona  or  public  uses  it  ia  not  nece8sar7  that  there 
■honld  be  a  particular  grantee. 

Approved  in  Municipality  of  Ponce  v.  Roman  CathoUc  Apostolic  Church, 
210  U.  S.  314,  62  Ii.  Ed.  1076,  28  Sup.  Ct.  737,  holding  donations  made  by 
Ponce  to  church  did  not  vest  any  title  in  church  to  that  city ;  Penny  v.  Cen- 
tral Coal  ft  Coke  Co.^  138^  Fed.  774^  where  unincorporated  religious  society 
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had  had  uninterrapted  possession  of  land  in  controversy  for  thirty  years, 
and  had  nsed  it  as  ils  own  under  lost  deed,  it  tis  presumed  that  title  l^ally 
conveyed  to  trustees  for  its  benefit ;  Steuart  v.  White,  128  Ala.  208, 30  South. 
628,  unincorporated  society  incapable  of  holding  property ;  Smith  v.  Gardi- 
ner, 36  App.  D.  C.  488,  upholding  grant  in  trust  to  archbishop  of  Catholic 
church,  even  though  purpose  of  trust  was  not  specified;  Gordon  County  v. 
Mayor  etc.,  128  Ga.  786,  68  S.  E.  362,  holding  grant  of  land  might  be  made 
to  city  not  incorporated  but  about  to  be  incorporated;  Lounsbury  v*  Trus- 
tees of  Square  Lake  Burial  Assn.,  170  Mich.  650i  129  N.  W.  38,  upholding 
gift  by  win  to  trustees  for  benefit  of  unincorporated  society ;  State  v.  First 
Catholic  Church,  88  Neb.  9, 128  N.  W.  659,  uphmdmg  deed  of  land  to  trus- 
tees of  unincorporated  religious  society;  Williams  v.  Presbyterian  Soc, 
1  Ohio  St.  500,  and  Hadden  v.  Chom,  8  B.  Mon.  78,  applying  rule  to  dedica- 
tion for  purposes  of  church ;  Cincinnati  v.  White,  6  Pet.  436,  8  L.  Ed.  455, 
sustaining  dedication  for  purposes  of  a  public  common;  Carter  v.  Balfour, 
19  Ala.  828,  holding  bequest  for  charitable  purposes  valid  where  devisee 
was  unincorpoirated ;  Chatham  v.  Brainerd,  11  Conn.  88,  holding  valid  a 
grant  for  cemetery  purposes,  notwithstanding  grantee  was  unincorporated 
association;  Antones  v.  Eslava,  9  Port.  639,  644,  stating  rule  ut  supra; 
Trustees  v.  Adams,  4  Or.  87,  89,  grant  to  unincorporated  religious  associa- 
tion takes  effect  on  incorporation;  Bartlett  v.  Nye,  4  Met.  380,  Burr  v. 
Smith,  7  Vt.  286,  303,  29  Am.  Dec.  166,  184,  and  Bible  Society  v.  Wetmore, 
17  Conn.  188,  devise  to  charitable  use  is  valid  though  devisee  is  imincorpo- 
rated  at  time  of  devise;  Ould  v.  Washington  Hospital,  95  U.  S.  313,  24 
L.  Ed.  452,  devise  for  charitable  purposes  to  corporation  to  be  afterward 
created,  is  valid;  Miller  v.  Chittenden,  2  Iowa,  373,  or  conveyance  to 
church  to  be  afterward  organized ;  Newmarket  v.  Smart,  45  N.  H.  99,  apply- 
ing rule  ut  supra ;  Potter  v.  Chapin,  6  Paige,  650,  schoolhouse  a  public  use 
within  rule ;  Sewall  v.  Cargill,  15  Me.  420,  sustaining  dedication  for  parson- 
age purposes ;  Russell  v.  Allen,  107  U.  S.  168,  27  t.  Ed.  899,  2  Sup.  Ct.  331, 
collecting  cases,  and  holding  grant  to  trustee  for  charitable  uses  valid 
although  the  institution  for  whose  benefit  grant  is  made  be  not  established 
in  lifetime  of  either  donor  or  trustee ;  Baptist  Church  v.  Witherell,  3  Paige, 
300,  24  Am.  Dec.  225,  holding  title  to  lands  granted  to  unincorporated 
religious  society  vests  upon  incorporation  in  the  corporation;  dissenting 
opinion  in  Green  v.  Allen,  5  Humph.  217,  218,  229,  devise  to  unincorporated 
religious  society  creates  trust  for  which  equity  will  appoint  trustee  if 
necessary ;  Nance  v.  Busby,  91  Tenn.  314,  316, 15  L.  R.  A.  804, 18  S.  W.  876, 
877,  deed  to  unincorporated  religious  society  is  valid;  Atkinson  v.  Bell,  13 
Tex.  480,  dedication  to  unincorporated  religious  association  is  valid;  San 
Antonio  v.  Odin,  16  Tex.  645^  discussing  certainty  in  legislative  grant  for 
religious  purposes;  Irwin  v.  Dixion,  9  How.  31,  IS  L.  Ed.  84,  remarking 
dedication  may  be  by  parol ;  Kittle  v.  Pf eiffer,  22  Cal.  489,  discussing  dedi^ 
cation  of  public  streets;  Wardens  etc.  v.  Savannah,  82  Ga.  666,  9  S.  E.  540, 
discussing  succession  of  cemetery  lands  in  subsequent  religious  corpora- 
tion ;  Jersey  City  v.  Banking  Co.,  12  N.  J.  Eq.  662,  holding  dedication  may 
be  made  to  take  effect  in  futuro;  Church  v.  Leiberi  2  Paige,  44^  and 
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African  Chureh  ▼.  Conover,  27  N.  J.  Eq.  160,  sustaining  contract  with  or- 
ganizers of  church  made  before  its  incorporation;  Pearsall  v.  Post,  20 
Wend.  118,  discussing  validity  of  grants  for  charitable  purposes  where 
there  is  no  grantee  in  esse,  colle«ting'*cases ;  Post  v.  Pearsall,  22  Wend.  438, 
446,  454,  455,  holding  public  cannot  acquire  easement  by  user  in  absence 
of  dedication. 

Distin^ished  in  District  of  Columbia  v.  Washington  Market  Co.,  3  McAr. 
(D.  C.)  578,  holding  the  phrase,  "the  poor  of  the  city  of  Washington,"  too 
vague  to  sustain  a  trust  for  their  benefit;  Vick  v.  Vicksburg,  1  How. 
(Miss.)  430,  81  Am.  Dec.  171,  holding  there  can  be  no  valid  dedication 
unless  the  public  be  a  party  thereto. 

» * 

Validity  of  gift  to  unincorporated  charity.    Note,  32  L.  B.  A*  626,  628. 

Grants  to  pious  uses  may  at  all  tlmea  be  enforced  through  the  government 
as  parens  patriae,  by  Its  attorney  general  or  other  law  oi&cer. 

Cited  in  Mormon  Church  v.  United  States,  136  U.  S.  52,  34  L.  Ed.  494, 
10  Sup.  Ct.  806,  holding  that  where  church  has  been  dissolved  its  property 
devolves  to  the  government  as  parens  patriae,  subject  'to  disposal  according 
to  rules  as  to  property  devoted  to  pious  uses ;  Loring  v.  Marsh,  2  Cliff.  492, 
Fed.  Cas.  8515,  holding  prerogative  power  as  parens  patriae  resides  in  the 
States  and  not  in  the  Federal  government;  Tappan  v.  Deblois,  45  Me.  130, 
discussing  enforcement  of  charitable  bequests  in  equity. 

Distinguished  in  Fontain  v.  Ravanel,  17  How.  384,  15  Ii.  Ed.  86,  holding 
United  States  courts  have  no  power  to  give  effect  to  charitable  devises 
where  manner  of  execution  directed  by  testator  cannot  be  complied  with. 

A  grant  to  a  religious  society  of  lands  afterward  used  for  huxlal  purposes 
Is  a  grant  to  pious  uses. 

Approved  in  Gowen  v.  Bessey,  94  Me.'  116,  46  Atl.  793,  license  of  holder 
of  cemetery  lot  cannot  be  revoked;  Hopkins  v.  Grimshaw,  165  U.  S.  352, 
41  L.  Ed.  742,  17  Sup.  Ct.  405,  discussing  rights  under  trust  in  conveyance 
to  trustees  of  unincorporated  society  for  burial  ground ;  Forney  v.  Calhoun 
Co.,  84  Ala.  221,  4  South.  154,  holding  dedication  for  courthouse  purposes 
a  public  use;  Macon  v.  Franklin,  12  Ga.  244,  a  dedication  for  purposes  of 
common ;  Hunter  v.  Trustees,  6  Hill,  411,  and  Mowry  v.  Providence,  10  R.  I. 
55,  a  public  burying  ground;  Magill  v.  Brown,  16  Fed.  Cas.  414,  433,  446, 
holding  gift  to  religious  society  for  relief  of  poor  members  a  valid,  chari- 
table use;  Gass  V.  Wilhite,  2  Dana,  182,  26  Am.  Dec.  457,  holding  pious 
purposes  are  charitable  purposes  under  law  of  United  States;  Benn  v. 
Hatpher,  81  Va.  30,  59  Am.  Rep.  647,  holding  dedication  of  lands  for  ceme- 
tery purposes  may  not  be  revoked. 

Limited  in  Ex  parte  McCall,  68  S.  C.  492,  47  S.  E.  974,  church  which  has 
allowed  members  to  bury  dead  in  church  lot  for  twenty  years  not  enjoined, 
where  cemetery  much  neglected  and  church  about  to  be  moved,  from  selling 
lot  and  removing  bodies. 

What  are  charitable  uses  or  trusts.    Note,  68  Am.  St.  R^.  266. 


I 
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Dedication  and  abandonment  of  land  for  cemetery  purposes.    Note, 

15  Ann.  Oas.  172. 
What  necessary  to  effect  dedication  of  land  as  cemeteiy.    Note,  27 

li.  R.  A.  (N.  8.)  876. 

Regularly  appointed  committee  of  volnntary  religious  society  may  sue  for 
injunction  to  prevent  disturbance  of  society's  possession  of  lands  ln4ts  actual 
possession  for  religious  purposes. 

Approved  in  Bennett  v.  Morgan,  112  Ky.  523,  66  S.  W.  290,  holding  com- 
mittee appointed  by  a  church  for  that  purpose  may  bring  suit  to  enjoin 
trespasses  upon  church  property;  Dwenger  v.  Geary,  113  Ind.  121,  14  N.  E. 
911,  bishop  and  priest  may  sue  to  prevent  violation  of  burial  rules  in  ceme- 
tery ;  Cahill  v.  Bigger,  8  B.  Mon.  213,  holding  officers  of  church  may  sue?  in 
*  equity  to  be  quieted  in  enjoyment  of  grant  for  religious  purposes ;  Guilf oil 
V.  Arthur,  158  111.  606,  606,  41  N.  E.  1010,  1011,  committee. of  unincorpo- 
rated society  may  sue  in  equity  to  enforce  a  trust;  Congregation  etc. 
Church  V.  Texas  etc.  Ry.  Co.,  41  Fed.  567,  holding  reincorporated  religious 
society  may  slie  for  breach  of  condition  committed  previous  to  reincorpora- 
tion ;  Reformed  Church  v.  Trustees,  4  N.  J.  Eq,  100,  where  church  organiza- 
tion, Consists  of  several  incorporated  bodies,  any  one  of  the  corporations 
may  sue  to  enforce  a  common  trust. 

Jurisdiction  of  equity  over  unincorporated  associations.    Note,  68  Am. 
St.  Rep.  867. 

Right  of  unincorporated  association  to  sue  in  association  name  in 
absence  of  permissive  statute.    Note,  8  Aim.  Gaa.  699. 

Some  of  members  of  voluntary  religious  society,  bavlng  common  Interest 
may  sue  on  behalf  of  all  for  purposes  common  to  themselves  and  beneficial  to  all. 

Approved  in  Wormley  v.  Wormley,  207  111.  415,  69  N.  E.  867,  upholding 
sufficiency  of  bill  by  one  having  relations  buried  therein,  to  enjoin  desecrar 
tion  of  cemetery;  Bingle  v.  State,  161  Ind.  370,  68  N.  E.  646,  upholding 
indictment  for  larceny  alleging  property  stolen  was  property  of  several 
persons  named  "as  trustees  of"  church;  Snowden  v.  Crown  Cork  etc.  Co., 
114  Md.  659,  Ann.  Oaa.  1912A,  679,  80  Atl.  513,  holding  gift  "inter  vivos," 
made  to  unincorporated  society,  good,  even  though  testamentary  devise 
would  have  been  invalid;  Callsen  v.  Hope,  75  Fed.  760,  in  suit  by  members 
of  religious  society  to  enjoin  exercise  of  possessory  rights  over  property 
claimed  by  association ;  Mears  v.  Moulton,  30  Md.  146,  stating  rule  gener- 
ally that  members  of  voluntary  associations  are  entitled  to  sue  to  protect 
their  common  interests;  Mannix  v.  Purcell,  46  Ohio  St.  141,  15  Am.  St. 
Rep.  574,  19  N.  E.  587,  they  may  defend  in  actions  against  the  association. 

Distinguished  in  Antones  v.  Eslava,  9  Port.  544,  546,  hplding  'there  must 
be  proof  that  plaintiffs  are  trustees  or  members  of  the  association  before 
their  right  to  sue  will  be  presumed;  Whitney  v.  Mayo,  15  111.  255,  other 
members  must  be  made  parties,  unless  it  is  alleged  that  the  suit  is  brought 
on  their  behalf. 
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Interference  with  pnUlc  burying  gronnd  ia  a  publip  nulBance  wlii(A  a  court 
of  equity  may  enjoin. 

Approved  in  Trustees  v.  Walsh,  57  111.  366,  11  Am.  Rep.  23,  and  Boyce 
v.  K^baugh,  47  Md.  336,  28  Am.  Rep.  465,  following  rule;  Toppin  v. 
Moriarty,  59  N.  J.  Eq.  118,  44  Atl.  470,  holding  husband  estopped  from  pre- 
venting removal  of  wife's  body;  Orr  v.  Dayton  etc.  Traction  Co.,  178  Ind. 

48,  Ann.  Oas.  1915B,  1277,  48  L.  R.  A.  (N.  S.)  474,  96  N.  E.  464,  holding 
injunction  is  proper  remedy  for  disturbance  of  burial  grounds  and  only 
nominal  damages  will  be  awarded;  Hertle  v.  Riddell,  127  Ky.  631,  638, 
128  Am.  St.  Rep.  364,  15  L.  R.  A.  (N.  S.)  796,  106  S.  W.  284,  286,  holding 
injunction  will  lie  for  removal  of  dog  buried  in  cemetery  dedicated  to 
burial  of  human  beings;  Tracy  v.  Bittle,  213  Mo.  316,  15  Ann.  Gaa.  167, 
112  S.  W.  49,  holding  living  relatives  can  enjoin  desecration  of  ancestors' 
graves  and  adverse  possession  will  not  operate  against  land  dedicated  to 
public  burial;  Ritter  v.  Couch,  71  W.  Va.  225,  42  L.  R^A.  (N.  S.)  1216, 
76  S.  E.  429,  holding  kindred  of  dead  could  restrain  sale  by  city  of  land 
dedicated  to  it  for  burial  purposes  and  used  for  that  purpose;  Davidson 
V.  Reed,  111  111.  171,  53  Am.  Rep.  616,  such  relief  may  be  sought  in  action 
by  residents  in  neighborhood  of  cemetery,  having  friends  buried  there, 
brought  on  behalf  of  all  others  interested ;  Burke  v.  Wall,  29  La.  Ann.  45, 

49,  29  Am.  Rep.  821,  326,  owner  of  cemetery  lot  may  enjoin  interference 
with  his  enjoyment  thereof;  Pierce  v.  Cemetery,  10  R.  I.  242,  14  Am.  Rep. 
680,  equity  will  regulate  trust  of  cemetery  authorities  created  by  burial 
of  body  in  cemetery;  Trustees  v.  Hoessli,  13  Wis.  355,  and  Gilbert  v. 
Arnold,  30  Md.  38,  equity  will  enjoin  interference  with  religious  meeting- 
house ;  Mannix  v.  Purcell,  46  Ohio  St.  144,  16  Am.  St.  Rep.  576,  2  L.  R.  A. 
762,  19  N.  E.  588,  may  prevent  interference  with  religious  trusts;  Jones 
V.  Brandon,  60  Miss.  561,  holding  injunction  will  lie  to  prevent  execution 
of  writ  of  ejectment  from  city  lot  until  trust  boundaries  are  ascertained; 
Mitchell  V.  Thome,  134  N.  Y.  539,  80  Am.  St.  Rep.  702,  32  N.  E.  11,  holding 
injunction  to  enjoin  interference  with  private  burial  ground  must  be 
brought  by  heir  of  person  buried  therein. 

Distinguished  in  Page  v.  Symonds,  63  N.  H.  20,  56.  Am.  Rep.  484,  hold- 
ing removal  of  bodies  from  one  cemetery  to  another  by  lawfully  acting 
town  authorities  is  not  such  interference  with  property  rights  as  to 
authorize  injunction. 

Injunction  against  trespass.    Note,  11  Am.  Dec.  504. 
Injunction  to  prevent  interferences  with  cemeteries.    Note,  21  Am. 
Rep.  647. 

Liability    for    disinterment    of    dead    bodies,    and    actions    relating 
thereto.    Note,  42  L.  R.  A.  725,  726. 

Injunctive   relief   as   to   cemetery,    burials   or   removal   of   remains. 
Note,  3  L.  R.  A.  (N.  S.)  486. 

Miscellaneous.  Cited  in  Brown  v.  Maplewood  Cemetery  Assn.,  85  Minn. 
510,  89  N.  W.  879,  holding  cemetery  associatipiji  trustees  for  lot  owners 
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and  conrts  will  compel  expenditure  of  money  for  improvements  of  lots; 
Alcorn  v.  Alcorn,  76  Miss.  921,  25  South.  880,  holding  until  final  hearing 
injunction  in  suit  to  cancel  deed  proper. 

2  Pet.  58&-594,  7  If.  Ed.  628^  BTTOKNEB  ▼.  FIKIiET. 

Bill  of  exchange  drawn  in  one  State  on  person  living  within  another  la 
a  foreign  hilL 

Approved  in  Gage  v.  McSweeney,  74  Vt.  374,  52  Atl.  970,  holding  place 
of  execution  and  delivery  of  note  is  place  of  payment  although  payee  re- 
sides in  other  State;  Dickins  v.  Beal,  10  Pet.  579,  9  L.  Ed.  541,  Jones  v. 
Heaton,  1  McLean,  318,  Fed.  Gas.  7468,  Doughty  v.  Hildt,  1  McLean,  336, 
Fed.  Gas.  4027,  Nelson  v.  Bank,  69  Fed.  800,  32  U.  S.  App.  554,  Joseph  v. 
Salomon,  19  Fla.  632,  State  Bank  v.  Hayes,  3  Ind.  400,  Bernard  v.  Barry, 
1  G.  Greene,  390,  Chenowith  v.  Chamberlin,  6  B.  Mon.  61,  43  Am.  Dec. 
146,  Greene  v.  Jackson,  15  Me.  138,  Glark  v.  Bigelow,  16  Me.  247,  Freeman's 
Bank  v.  Perkins,  18  Me.  294,  Phoenix  Bank  v.  Hussey,  12  Pick.  484,  Ocean 
Nat.  Bink  v.  Williams,  102  Mass.  143,  Linville  v.  Welch,  29  Mo.  205,  Carter 
V.  Burley,  9  N.  H.  566,  Grafton  Bank  v.  Moore,  14  N.  H.  148,  Simpson  v. 
White,  40  N.  H.  543,  Wells  v.  Whitehead,  15  Wend.  530,  Halliday  v.  Mc- 
Dougall,  20  Wend.  84,  22  Wend.  272,  Commercial  Bank  v.  Varnum,  49 
N.  Y.  275,  Case  v.  Heffner,  10  Ohio,  186,  Gardner  v.  Bank  of  Tennessee,  1 
Swan,  4152,  and  Terbell  v.  Downer,  27  Vt.  511,  65  Am.  Dec.  213,  all  holding 
that  protest  is  per  se  evidence  to  prove  dishonor  of  instrument;  Bank  of 
United  States  v.  Daniel,  12  Pet.  54,  55,  9  L.  Bd.  998,  holding  consequently 
holder  entitled  to  re-exchange  when  protest  for  nonpayment  made;  notes 
to  Townsley  v.  Sumrall,  2  Pet.  179,  7  L.  Ed.  389,  and  Lonsdale  v.  Brown, 
4  Wash.  158,  Fed.  Gas.  8494,  question  was  discussed  but  not  decided; 
Allen  V.  Merchants'  Bank,  22  Wend.  226,  84  Am.  Dec.  292,  and  Ivnicker- 
bocker  Life  Ins.  Go.  v.  Pendleton,  112  U.  S.  706,  28  L.  Sd.»869,  5  Sup.  Ct. 
318,  holding  protest  necessary  in  case  of  such  a  bill;  Williams  v.  Putnam, 
14  N.  H.  541,  40  Am.  Dec.  205,  and  Howard  v.  Bank,  3  Ga.  381,  holding 
note  drawn  in  one  State  and  payable  in  another,  equivalent  to  a  foreign 
bill;  Mason  v.  Dousaiy,  35  111.  431,  85  Am.  Dec.  868,  holding  foreign 
bill  governed  by  law  of  State  of  acceptance. 

Protest  of  negotiable  instruments.    Note,  43  Am.  Dec.  218.  ^ 

With  respect  to  Idielr  mxmlcipal  relations,  the  States  are  to  each  otber 
foreign. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225  U.  S. 
134,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1024,  32  Sup.  Ct.  641,  holding  judg- 
ment obtained  in  one  State  against  one  of  two  joint  tort-feasors  cannot 
be  set  up  as  estoppel  against  suit  against  second  brought  in  another  State; 
Jackson  v.  Bulloch,  12  Ctmn.  41,  holding  State  not  bound  by  comity  to 
permit  holding  as  slave  of  person  held  as  such  under  laws  of  sister  State; 
Hatch  V.  Spofford,  22  Conn.  497,  498,  68  Am.  Dec.  436,  Seevers  v.  Clement, 
28  Md.  434^  Smith  v.  Lathrop,  44  Pa.  St.  330^  84  Am.  Dec.  450,  and  Insur- 
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ance  Co.  v.  Brune,  90  U.  S.  592,  24  L.  EcL  740,  all  holding  plea  of  suit 
pending  in  another  State  bad,  the  snit  being  in  a  foreign  juinsdiction ; 
Simmons  v.  Sanl,  138  U.  S.  459,  34  L.  Ed.  1063,  11  Sup.  CtJ  376,  and 
Hanley  v.  Donoghue,  116  U.  S.  4,  29  L.  Ed.  537,  6  Sup.  Ct.  244,  holding 
judgments  in  one  State  foreign  judgments  when  proved  in  the  courts  of 
another;  Pugh  v.  Bussel,  2  Blackf.  400|  and*Woodhull  v.  Wagner,  Bald. 
299,  Fed.  Gas.  17,975,  holding  insolvency  laws  of  one  State  have  no  effect 
in  another;  dissenting  opinion  in  Cherokee  Nation  v.  Georgia,  5  Pet.  47, 
56,  67,  8  L.  Ed.  41,  45,  Indian  nations  are  foreign;  dissenting  opinion 
in  Bank  of  Augusta  v.  Earle,  13  Pet.  605,  10  L.  Ed.  816,  State  not  bound 
by  comity  to  permit  foreign  corporation  to  contract  within  it ;  Rhode  Island 
V.  Massachusetts,  12  Pet.  720,  9  L.  Ed.  1259,  holding  United  States  Su- 
preme Court  has  jurisdiction  of  suit  between  States  to  determine  dis- 
puted boundary;  dissenting  opinion  in  Scheibie  v.  Bacho,  41  Ala.  448, 
arguing  States  within  their  boundaries  sovereign;  Phillips  v.  Payne,  92 
U.  S.  132,  23  L.  Ed.  649,  discussing  validity  of  retrocession  of  part  of 
District  of  Columbia  to  Virginia ;  State  v.  Tutty,  41  Fed.  7^2,  7  L.  R»  A.  54, 
validity  of  foreign  marriage;  Fisher  v.  Fielding,.  67  Conn.  105,  52  Am. 
8t  Bep.  273,  32  L.  B.  A.n239,  34  Atl.  715,  foreign  judgments ;  Rising  Sun 
Ins.  Co.  V.  Slaughter,  20  Ind.  525,  holding  corporation  organized  under 
one  State  only  recognized  in  another  as  matter  of  comity;  Allshouse  v. 
Ramsay,  6  Whart.  334,  37  Am.  Dec.  418,  holding  debtor  is  not  obliged 
to  go  out  of  State  in  which  contract  is  made  to^  make  tender  to  his  credi- 
tor; The  Parkhill,  18  Fed.  Cas.  1188,  arguendo. 

Distinguished  in  Bradshaw  v.  The  Sylph,  3  Fed.  Cas.  1178,  holding 
vessels  not  foreign  in  any  American  port  independent  of  Stai^  of  owner's 
domicile. 

Domicile  of  wife  for  purpose  of  divorce  ^t.    Note,  16  L.  B.  A.  498. 

2  Pet  595-612,  7  L.  Ed.  631,  ENGLISH  v.  FOXALL. 

Where  settlement  provided  for  investment  of  funds  in  certain  securities 
only,  trustees  are  bound  to  Invest  in  those  securities  alone. 

Cited  in  Swift  v.  Castle,  23  111.  144,  on  proposition  that  provisions  of 
marriage  settlement  must  be  strictly  followed. 

Marriage  settlements.    Note,  50  Am.  Dec.  371. 

Under  prayer  for  general  relief,  other  relief  may  be  granted  than  that 
parttCQlarly  prayed  for,  but  it  must  conform  to  the  case  made  by  the  bill. 

Approved  in  Loekhart  v.  Leeds,  195  U.  S.  437,  49  L.  Ed.  269,  25  Sup.  Ct. 
76,  under  bill  averring  title  to  mine  acquired  under  relocation  made  in 
pursuance  of  alleged  fraudulent  conspiracy  with  complainant's  partner, 
whereby  partner  was  to  fail  to  perfect  original  location,  injunction  against 
further  mining  may  be  granted;  Loekhart  v.  Leeds,  10  N.  M.  598,  63  Pac. 
53,  holding  under  allegation  of  location  of  mining  .claim  and  fraudulent 
surrender  of  possession  to  defendant,  he  cannot  be  declared  trustee  under 
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prayer  for  general  relief;  Wiggins  v.  Brand,  202  Mass.  147,  88  N.  E.  841, 
holding  that  in  an  action  for  accounting  of  partnership  property,  dissolu- 
tion may  be  decreed;  Councill  v.  Bailey,  154  N.  C.  58,  69  S,  E.  761,  holding 
nnder  prayer  for  general  relief,  equity  will  decree  specific  performance 
for  sale  of  land  and  declare  vendor's  lien  on  same;  dissenting  opinion  in 
London  etc.  Bank  v.  Horton,  126  Fed.  609,  holding  in  action  by  mort- 
gagee who  was  purchaser  at  foreclosure  sale  to  cut  off  right  of  redemption 
of  defendant  not  party  to  foreclosure  action,  but  who  was  in  privity  with 
defendant  therein,  court  may  decree  general  foreclosure  and  resale  under 
prayer  for  general  relief;  Stevens  v.  Gladding,  17  How.  455,  15  L.  Ed.  158» 
accounting  in  suit  for  injunction  in  patent  right  case;  Texas  v.  Harden- 
berg,  10  Wall.  86,  19  L.  Ed.  842,  substituted  security  followed,  in  suit 
containing  original  security;  Dodd  v.  Benthal,  4  Heisk.  609,  decree  declar- 
ing rights  in  futuro  and  removing  cloud  granted  under  bill  asking  imme- 
diate relief;  Jones  v.  Van  Doren,  130  U.  S.  692,  82  L.  Ed.  1080,  9  Sup.  Ct. 
687,  in  suit  to  set  aside  conveyance  of  dower  obtained  by  fraud,  dower 
decreed  and  dafnages  awarded ;  Hunter  v.  Marlboro,  2  Wood.  &  M.  198, 
Fed.  Cas.  6908,  specific  performance  allowed  under  bill  to  enforce  a 
trust ;  Graham  v.  Cook,  48  Ala.  105,  damages  given  on  bill  to  decree  interest 
in  vessel  wrongfully  sold;  Clarke  v.  Railroad  Co.,  5  Neb.  331,  Qyers  v. 
Fowler,  12  Ark.  288,  54  Am.  Dec.  289,  and  Boone  v.  Chiles,  10  Pet.  209, 
9  L.  Ed.  399,  remarking  allegata  and  probata  must  agree;  Pennock  v.  Ela, 
41  N.  H.  192,  and  Colton  v.  Ross,  2  Paige,  398,  22  Am.  Dec.  650,  stating 
rule  ut  supra. 

Distinguished  in  Laird  v.  Boyle,  2  Wis.  435,  and  Driver  v.  Fortner,  5 
Port.  26,  general  relief  cannot  be  given  unless  specially  prayed;  Hayward 
V.  Eliot  Nat.  Bank,  96  U.  ^.  615,  24  L.  Ed.  857,  in  bill  to  recover  stock 
decree  for  its  value  will  not  be  made ;  Wiltshire  v.  Marfleet,  1  Edw^  Ch.  657, 
nor  an  injunction  forbidding  disposal  of  property  or  proceeds  when  bill 
recognized  the  contract  by  which  they  were  obtained;  Rainey  v.  Herbeit, 
66  Fed.  444,  3  U.  S.  App.  592,  nor  in  bill  to  restrain  operation  of  coke 
ovens  in  one  place,  a  decree  restraining  them  in  another;  Skinner  v. 
Bailey,  7  Conn.  500,  nor  any  relief  where  bill  fails  on  the  main  fact  to 
bring  the  case  within  scope  of  court  of  equity;  Smith  v.  Trenton  Co., 
4  N.  J.  Eq.  510,  nor  will  equity  decree  an  act  unconstitutional  under  prayer 
for  general  relief  in  bill  alleging  act  to  be  void ;  Pensacola  etc.  R.  R.  Co. 
V.  Spratt,  12  Fla.  101,  91  Am.  Dec.  751,  nor  grant  a  decree  impounding 
revenues  in  a  suit  to  enjoin  conduct  of  railroad;  Casady  v.  Woodbury,  13 
Iowa,  120,  nor  a  decree  reforming  a  contract  in  a  suit  to  enforce  it; 
Thayer  v.  Lane,  Walk.  Ch.  205,  nor  a  partition  based  on  equitable  rights 
•  not  appearing  in  the  pleading ;  Sanf ord  v.  Cloud,  17  Fla.  575,  nor  a  decree 
enforcing  rights  under  a  contract  upon  a  bill  to  cancel. 

Miscellaneous.    Cited  erroneously  in  The  Parkhill,  18  Fed.  Cas.  1188^ 
and  Thompson  v.  People,  23  Weiid.  580. 
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2  Pot  613-686,  7  Is.  Ed.  638,  CRI&AO  ▼.  BEINEOXEE. 

Wliere  tUngle  map  only,  in  book  of  dty  plats,  has  been  properly  anthen- 
ticated,  no  other  map  lii  volume  is  evidence  until  proper  authentication  li^ 
supplied. 

Cited  in  Story  v.  Maclay,  3  Mont.  484,  holding  map  not  proper  evidence 
until  duly  authenticated. 

Judgment  in  ejectment  binds  parties  and  privies. 

Cited  in  Carlisle  v.  Kilbrew,  89  Ala.  334,  6  L.  B.  A.  619,  6  South.  757, 
holding  record  conolusiv^  in  collateral  action  for  mesne  profits^  collecting 
cases. 

'  "When  ejectment  is  brought  against  tenant,  record  in  that  action  is  prima 
fade  evidence  of  title  against  landlord  who  participates  in  defense,  though 
not  nominally  party. 

Cited  in  Jones  v.  Miller,  1  McCrary,  537,  3  Fed.  385,  holding  grantee 
bound  in  action  against  his  grantor;  Belden  v.  Se3nnour,  8  Conn.  309, 
21  Am.  Dec.  663,  following  rule;  McNamee  v.  Moreland,  26  Iowa,  113, 
holding  that  landlord,  when  bound  by  action  against  tenant,  may  also 
claim  benefit  of  decree  in  favor  of  tenant;  Read  v.  Allen,  56  Tex.  180, 
holding  judgment  in  action  against  tenant  not  conclusive.  ^ 

Distinguished  in  Lochner  v.  Garborina,  3  Ind.  Ter.  669,  64  S.  W.  571, 
where  landlord  is  only  a  witness,  judgment  is  not  binding  on  him;  Wilson 
V.  Brookshire,  126  Ind.  505,  9  L.  R.  A.  797,  25  N.  E.  134,  landlord  not 
bound  by  ejectment  suit  brought  by  his  tenant,  unless  it  appears  that  land- 
lord instigated  them ;  Masten  v.  Olcott,  101  N.  Y.  161,  4  N.  E.  277,  or  by 
judgment  against  tenant,  unless  he  is  in  some  way  made  a  privy;  and  in 
Lamar  v.  Raysor,  7  Rich.  513,  and  Samuel  v.  Dinkins,  12  Rich.  175,  75 
Am.  Dec.  780,  both  holding  similarly. 

Effect  of  judgment  against  a  tenant  as  res  judicata.    Note,  112  Am. 
St.  Rep.  27,  32. 

Effect  upon  landlord  of  judgment  against  tenant  affecting  title  to 
land.    Note,  o  Ann.  Gas.  61. 

Effect  of  judgment  in  ejectment  against  tenant  upon  landlord  not  a 
party  or  vice  versa.    Note,  26  L.  R.  A.  (N.  S.)  697. 

Court  should  not  give  instruction  upon  question  as  to  which  there  is  ,no 
evidence. 

Cited  in  White  v.  Burnley,  20  How.  249,  16  L.  B<L  889,  Dibble  v.  Tru- 
luck,  11  Fla.  141, 143,  and  Lewis  v.  State,  4  Ohio,  397;  in  Hunt  v.  Toulmin, 
1  Stew.  &  P.  180,  181,  187,  holding  mere  speculative  instruction  may  be 
ground  for  reversal. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment upon  evidence.    Note,  72  Am.  Dec.  540.  . 

Descent  and  distribution  among  half  blood.    Note,  29  L.  R.  A.  548. 
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Miscellaneons.  Cited  in  Slicer  v.  Bank/  16  How.  579,  14  L.  EcL  1066; 
Tyler  v.  Magwire,  17  Wall.  292;  21  L.  Ed.  586;  State  v.  Van  Winkle,  6 
Nev.  352.  ^ 
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United  States  courts  are  bound  to  decide  qnestlonB  of  title  pyecistfy  as 
State  court  ouglit  to. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  172  Fed.  274,  holding 
Circuit  Court  bouna  by  law  of  Minnesota  regarding  lis  pendens;  Hinde 
v.  Vattier,  5  Pet.  401,  8  L.  Ed.  170,  holding  Federal  courts  bound  to  receive 
same  evidence  as  State  court  on  matter  of  title;  Livingston  v.  Stoiy, 
11  Pet.  393,  9  L.  Ed.  763,  dissenting  opinion,  arguendo,  questions  arising 
under  Louisiana  law  should  be  determined  according  to  rules  of  civil  law, 
not  of  English  law  of  equity ;  Bennett  v.  Boggs,  1  Bald.  72,  Fed.  Cas.  1^19, 
enforcing  State  law  imposing^ penalties  for  unlawful  fishing;  Comstock  v. 
Tracey,  46  Fed.  169,  holding  Federal  court  must  follow  rule  laid  down  by 
State  Supreme  Court;  Smith  v.  Power,  23  Tex.  33,  citing  rule  as  illustrat- 
ing doctrine  that  reason  and  justice  require  uniformity  of  decision. 

The  extent  of  power  granted  to  legislature  is  to  be  determined  by  nsage 
as  well  as  by  constmction  of  the  terms  in  which  it  is  given. 

Approved  in  dissenting  opinion  in  McLendon  v.  State,  179  Ala.  73,  Ann. 
Oas.  1915G,  691,  60  South.  398,  majority  holding  statute  of  Alabama  ex- 
empting Confederate  soldiers  from  occupation  tax  not  violative  of  Bill 
of  Rights;  Magill  v.  Brown,  16  Fed.  Cas.  420,  arguendo. 

Implied  restrictions  on  powei^  of  legislatures.    Note,  17  L.  R.  A.  841. 

Quaere,  whether  under  charter  requiring  legislature  to  legislate  in  sub- 
ordination to  general  laws  of  England,  great  principles  of  Idagna  Oharta  can 
be  disregarded. 

Cited  in  dissenting  opinion  in  Luther  v.  Borden,  7  How.  69,  12  L.  Ed. 
610,  holding  legislature  of  Rhode  Island  can  exercise  no  power  not  granted 
to  the  king  fron^i  whom  it  derived  its  charter;  Bonapurte  v.  Railroad  Co., 
Bald.  220,  Fed.  Cas.  1617,  remarking  State  legislatures  have  succeeded 
to  legislative  powers  of  parliament. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Rep.  720. 

Laws  violating  rights  of  personal  liberty  or  private  property  are  In  con- 
flict with  fundamental  principles  of  our  government,  and  power  to  pass  them 
ought  never  to  be  taken  as  granted  in  absence  of  clearest  authorization  In 
organic  law. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Kaiges,  169  Fed.  462,  holding  grant 
of  right  of  way  to  railroad  prior  to  act  of  Congress  of  1864,  granting 
school  lands  to  Nebraska,  vested  good  title  in  railroad,  as  against  Nebraska ; 
Shallus  v.  United  States,  162  Fed.  655,  89  C.  C.  A.  445,  holding  tin  disks 
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from  tops  of  cans  cannot  be  considered  tin  plates  so  as  to  come  within 
tariff  act;  King  v.  Hatfield,  130  Fed.  582,  holding  void  West  Virginia  con- 
stitutional and  statutory  provisions   relating  to  forfeiture  of  tracts  of 
over  one  thousand  acres;  Stoutenburgh  v.  Frazier,  16  App.  D.  C.  240, 
48  L.  B.  A.  220,  holding  statute  authorizing  arrest  of  suspicious  persons 
is  unconstitutional,  as  being  too  vague;  Pennsylvania  Mut.  Life  Ins.  Co. 
V.  City  of  Philadelphia,  242  Pa.  57,  49  L.  R.  A.  (N.  S.)  1062,  88  Atl.  908, 
holding  city  had  no  right  to  condemn  property  where  it  was  not  for  public 
use;  McKinster  v.  Sager,  163  Ind.  675,  106  Am.  St.  Bep.  268,  68  L.  B.  A. 
27S,  72  N.  E.  856,  holding  void  Acts  1903,  p.  276,  c.  153,  making  sales 
by  merchant,  except  in  due  course  of  trade,  void  as  to  creditors  unless 
certain  conditions  as  to  schedule  of  creditors  complied  with;   State  v. 
Associated  Press,  159  Mo.  436,  60  S.  W.  98,  corporation  engaged  in  gather- 
ing news  cannot  be  compelled  to  extend  uniform  service ;  Ex  parte  Ander- 
son, 46  Tex.  Cr.  390,  392,  81  S.  W.  982,  983,  city  court  has  no  jurisdiction 
to  try  an  accused  for  alleged  violation  of  State  penal  statute;  Hench  v. 
Pritt,  62  W.  Va.  275,  126  Am.  St.  Rep.  966,  57  S.  E.  810,  holding  lumber 
company  seeking  right  of  way  for  hauling  of  timber  cannot  condemn  land, 
since  it  is  not  for  public  purpose;  State  v.  ICreutzberg,  114  Wis.' 53^,  91 
Am.  St.  Rep.  940,  90  N.  W.  JlOl,  holding  Rev.  Stats.  1898,  §  4466b,  as 
amended  relating  to  discharge  of  employee  member  of  labor  union  void; 
dissenting  opinion  in  Taylor  and  Marshall  v.  Beckham  (No.  1),  178  U.  S.- 
605,  44  L.  Ed.  1211,  20  Sup.  Ct.  1017,  majority  holding  right  to  office  of 
Grovemor  is  not  property  within  United  States  Constitution,  Fourteenth 
Amendment;   Western   Indemnity   Co.   v.   Pillsbury,   170   Cal.    733,    151 
Pac.  417,  10  N.  C.  C.  A.  62,  doubting  validity  of  Workmen's  Compensa- 
tion Act  of  1913,  making  employer  liable  for  injuries   irrespective   of 
negligence  of  employee,  and  making  compensation  provisions  of  act  com* 
pulsory;    Schroeder    v.    Ehlers,    31    N.    J.    L.    50,    questioning    whether 
legislature  has  power  to  make  one  a  judge  in  his  own  case;  Witham  v. 
Osbum,  4  Or.  322,  18  Am.  Rep.  289,  Coster  v.  Tidewater  Co.,  18  N.  J.  Eq. 
64,  65,  Vamer  v.  Martin,  21  W.  Va.  549,  holding  State  may  not  take 
private  property  for  private  use,  nor  for  public  use  without  compensation; 
Wilder  v.  Lumpkin,  4  Ga.  219,  220,  Spence  v.  Railroad  Co.,  79  Ala.  590, 
Billings  V.  Hall,  7  Cal.  14,  and  Inglis  v.  Sailors  Snug  Harbor,  3  Pet.  154, 
7  If.  Ed.  636,  dissenting  opinion,  all  holding  legislature  has  no  right  to 
divest  vested  legal  rights;  Clark  v.  White,  2  Swan,  549,  and  Taylor  v. 
Ford,  4  Hill,  144,  40  Am.  Dec.  277,  legislature  may  not  authorize  private 
road  to  be  laid  out  on  lands  of  another;  dissenting  opinion  in  The  Legal 
Tender  Cases,  12  Wall.  671,  20  L.  Ed.  851,  arguing  legal  tender  act  not 
applicable  to  previously  incurred  obligations;  Twombley  v.  Humphrey,  23 
Mich.   483,  9   Am.  Rep.   102,   holding  State   may  not  exercise   eminent 
domain  for  purpose  of  aiding  Federal  government  in  execution  of  Federal 
power;  Osbum  v.  Nicholson,  13  Wall.  662,  20  L.  Ed.  696,  permitting  suit 
on  contract  for  purchase  of  slave  made  prior  to  passage  of  the  thirteenth 
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amendment;  Atchison  etc.  R.  R.  Co.  v.  Baty,  6  Neb.  45,  29  Am.  Bep.  360, 
holding  void  a  statute  giving  owner  of  livestock  double  the  value  of  his 
property  when  injured  on  a  railroad;  Lowe  v.  Harris,  112  N.  C.  480,  22 
L.  B.  A.  S82,  17  S.  E.  540,  legislature  cannot  make  repeal  of  statute' of 
fraud  retroactive  so  as  to  destroy  vested  rights;  Talbot  v.  Talbot,  14  R.  I. 
59,  nor  change  right  of  dower  so  as  to  alter  existing  rights ;  San  Antonio  etc. 
Ry.  Co.  V.  Wilson,  4  Tex.  Civ.  App.  571,  nor  pass  act  discriminating  against 
certain  individuals  in  matters  applicable  to  general  law  of  contract;  dis- 
senting opinion  in  Lyman  v.  Martin,  2  Utah,  157,  law  against  common 
right  and  reason  is  void;  School  Board  v.  Stuart,  80  Va.  76,  dissenting 
opinion,  arguing  statute  void,  authorizing  payment  of  debt  in  depreciated 
currency;  Durkee  v.  Janesville,  28  Wis.  468,  9  Am.  Rep.  504,  holding  void 
an  act  exempting  city  from  payment  of  costs  in  certain  suits;  Peerce  v. 
Carskadon,  4  W.  Va.  248,  6  Am.  Rep.  292,  discussing  power  of  legislature 
to  permit  use  of  courts  by  enemy  in  time  of  war;  University  v.  Railroad 
Co.,  76  N.  C.  107,  22  Am.  Rep.  673,  holding  unconstitutional  a  statute 
requiring  unclaimed  dividends  of  corporations  to  be  paid  to  State  univer- 
sity; dissenting  opinion  in  Munn  v.  Illinois^  94  U.  S.  148,  24  L.  Ed.  92, 
arguing'  legislature  has  no  power  to  interfere  with  conduct  of  business 
where  not  necessary  to  proper  exercise  of  pplice  power;  dissenting  opinion 
in  Burch  v.  Newbury,  10  N.  Y.  393,  statute  granting  right  to  new  trial 
-when  previously  lost  is  void;  dissenting  opinion  in  Cotton  v.  County 
Commrs.,  6  Fla.  647,  State  cannot  levy  tax  for  purpose  of  purchasing 
stock  of  private  corporation  to  be  distributed  among  taxpayers  in  propor- 
tion to  their  assessment;  Board  v.  Van  Hoesen,  87  Mich.  537,  14  L.  R.  A. 
115,  49  N.  W.  ^95 ;  Sadler  v.  Langham,  34  Ala.  330 ;  Robinson  v.  Swope,  12 
Bush,  27;  New  C.  C.  Co.  v.  George's  etc.  Co.,  37  Md.  560;  Van  Witsen  v. 
Gutman,  79  Md.  409,  29  Atl.  609,  24  L.  R.  A.  405;  dissenting  opinion  in 
Gough  V.  Bell,  22  N.  J.  L.  474,  and  Missouri  etc.  Ry.  v.  Nebraska,  164 
U.  S.  417,  41  L.  Ed.  495,  17  Sup.  Ct.  135,  aU  holding  State  has  no  right 
to  take  private  property  for  a  private  purpose';  Griffin  v.  Mixon,  38  Miss. 
435,  holding  unconstitutional  a  statute  forfeiting  lands  for  nonpayment 
of  taxes;  Reed  v.  Wright,  2  G.  Greene,  26,  holding  unconstitutional  a 
statute  requiring  owners  of  certain  lands  to  present  their  claims  to  com- 
missioners ;  In  re  Elein,  14  Fed.  Cas.  725,  and  dissenting  opinion  in  Sackett 
V.  Andross,  5  Hill,  364,  holding  bankruptcy  act  unconstitutional  so  far  as 
retroactive;  dissenting  opinion  in  State  v.  Mayor,  24  La.  Ann.  71,  legis- 
lature' may  not  pass  act  requiring  municipality  to  pay  fraudulent  claim ; 
dissenting  opinion  in  Orr  v.  Quimby,  54  N.  H.  647,  dissenting  opinion  in 
New  Orleans  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  521,  Charles  River 
Bridge  Co.  v.  Warren  Bridge  Co.,  7  Pick.  452,  Parham  v.  Decatur  County, 
9  Ga.  354,  and  Hooker  v.  New  Haven  Co.,  14  Conn.  152,  36  Am.  Dec.  479, 
all  holding  eminent  domain  may  only  be  exercised  upon  making  proper 
compensation;  United  States  v.  Arredondo,  6  Pet.  715,  8  L.  Ed.  55(5,  dis- 
cussing source  of  legislative  power;  Lavin  v.  Bank,  18  Blatchf.  28,  1  Fed. 
667^  discussing  due  process  of  law;  Blanding  v.  Burr,  13  Gal.  355,  dis- 
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cussing  power  of  taxation;  In  re  Flournoy,  1  Ga.  608,  discussing  effect 
of  remission  of  fine ;  Quimby  v.  Hazen,  54  Vt.  140,  and  Speer  v.  Mayor, 
85  Ga.  68,  Q  L.  B.  A.  408,  11  S.  E.  808,  due  process  of  law;  dissenting 
opinion  in  Beebe  v.  State,  6  Ind.  524,  discussing  validity  of  statute  prohibit- 
ing sale  of  intoxicants;  dissenting  opinion  in  Noel  v.  Ewing,  9  Ind.  60, 
discussing  statute  abolishing  dower  and  substituting  a  third  in  fee  therefor ; 
Wynehamer  v.  People,  13  N.  Y.  417,  People  v.  Collins,  3  Mich.  392,  and 
dissenting  opinion  in  People  v.  Gallagher,  4  Mich.  275,  discussing  act  pro- 
hibiting manufacture  of  intoxicants;  Stockton  y.  Montgomery,  Dall.  (Tex.) 
480,  discussing  limitation  of  legislative  authority  implied  from  nature  of 
government;  Hatch  v.  Vermont  Central  R.  R.  Co.,  25  Vt.  66,  discussing  exer- 
cise of  eminent  domain. 

Disapproved  in  Dorman  v.  State,  34  Ala.  232,  holding  there  is  no  limita- 
tion upon  legislative  authority  implied  from  the  nature  of  government. 

Distinguished  in  Ingram'  v.  Colgan,  106  Cal.  123,  46  Am.  St.  Rep.  229, 
28  L.  B.  A.  189,  38  Pac.  316,  sustaining  bounty  act  for  destruction  of 
coyotes;  Campbell  v.  State,  11  Ga.  370,  right  to  be  confronted  with  wit- 
nesses is  not  defeated  by  admission  of  evidence  of  dying  declarations; 
dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133 
Ky.  202, 97  S.  W.  797,  majority  holding  railroad  may  be  compelled  to  deliver 
goods  to  connecting  carrier  so  as  to  keep  chain  of  transit  intact. 

Criticised  in  People  v.  Gallagher,  4  Mich.  252,  holding  no  act  can  be 
declared  void  which  does  not  conflict  with  some  right  secured  by  written 
Constitution. 

Doubted  in  Westervelt  v.  Gregg,  12  N.  Y.  212,  62  Am.  Doc.  166,  courts 
cannot  limit  legislature,  except  as  by  limitations  found  in  the  Consti4;ution ; 
Sharpless  v.  Mayor,  21  Pa.  St.  160,  59  Am.  Dec.  764,  holding  similarly. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A^.  (N.  S.)  29, 
30,  97. 

Title  of  heir  vests  immediately  upon  death  of  ancestor,  encumbered  by  tbe 
liens  created  by  the  latter  in  his  lifetime  and  by  tbe  law  at  bis  decease. 

Approved  in  Murphy  v.  Farmers'  etc.  Bank,  131  Cal.  119,  63  Pac.  370, 
holding  law  in  force  at  death  governs  executor's  right  to  mortgage  land; 
Nivens  v.  Nivens,  4  Ind.  Ter.  579,  76  S.  W.  115,  holding  law  in  vogue  at 
time  of  death  of  intestate  governed  distribution  of  property  and  subsequent 
l^slation  cannot  affect  title  vested  in  person  by  decease;  Cooley  v.  Lee, 
170  N.  C.  23,  86  S.  E.  723,  holding  title  to  property  under  will  vests  at 
time  of  death,  even  though  will  not  probated  for  five  years  after  decease ; 
Vansyckle  v.  Richardson,  13  111.  173,  holding  title  of  heir  may  be  defeated 
by  administrator's  sale;  Ticknor  v.  Harris,  14  N.  H.  281,  40  Am.  Dec.  188, 
holding  estate  of  decedent  is  charged  with  payment  of  his  debts,  and  heir 
not  a  proper  party  when  he  takes  nothing  by  descent;  Campbell's  Case,. 
2  Bland  Ch.  232,  237,  20  Am.  Dec.  373,  378,  holding  lien  of  creditor  upon 
estate  cannot  be  defeated  by  private  statute  authorizing  devisees  to  mort- 
gage it;  Johnson  v.  Branch,  9  S.  D.  122,  62  Am.  St.  Rep.  860,  68  N.  W. 


2  Pet.  627-663  NOTES  ON  U.  S.  REPORTS.  772 

175,  holding  unconstitational  a  private  act  authorizing  sale  of  estate  by 
administrator,  when  not  necessary  to  pay  debts;  Culbertson  v.  Coleman, 
47  Wis.  200,  2  N.  W.  129,  holding  act  authorizing  sale  of  decedent's  land 
by  executor  void;  Maxwell  v.  Maxwell,  Gharlt.  (Ga.)  466,  holding  legatees 
to  whom  estate  has  been  distributed  not  necessary  parties  in  suit  by 
creditor  against  executor;  Good  v.  Norley,  28  Iowa,  193,  208,  212,  dis- 
cussing nature  of  administrators'  sales;  Coombs  v.  Jordan,  3  Bland,  306,  22 
Am.  Dec.  254,  discussing  lien  of  judgments. 

Liability  of  heir  or  devisee  for  debt  of  ancestor.    Note,  112  Am.  St 
Bep.  1022. 

Admissibility  of  unprobated  will  to  prove  title  to  property.    Note, 
Ann.  Gas.  1916A,  887. 

Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts. 
Note,  L.  E.  A.  1915D,  755. 

An  act  of  a  State  legislature,  confirming  a  void  executrix'  sale,  is  not  an 
exercise  of  judicial  power. 

Cited  in  Holman  v.  Bank,  12  Ala.  417,  419,  holding  legislative  act  au- 
thorizing sale  of  property  by  foreign  administratrix  not  an  exercise  of 
judicial  power;  Smith  v.  Judge  of  Twelfth  District,  17  Cal.  662,  nor  an 
act  permitting  change  of  venue  in  a  particular  case;  Taylor  v.  Place,  4 
R.  I.  344,  npr  an  act  opening  a  judgment  and  permittii^  an  answer  in  a 
particular  case;  in  Clusky  v.  Burns  120  Mo.  674,  26  S.  W-  586;  William- 
son V.  Williamson,  3  Smedes  &  M.  745,  41  Am.  Dec.  638;  Chandler  v. 
Douglass,  8  Blackf.  12,  44  Am.  Dec.  734,  and  Todd  v.  Floumoy,  56  Ala. 
Ill,  28  Am.  Bep.  764,  all  sustaining  private  statutes  authorizing  sale  of 
property  of  estate ;  Louisville  etc.  Ry.  Co.  v.  Blythe,  69  Miss.  947,  30  Am. 
St.  Eep.  603,  16  L.  R.  A.  255,  11  South.  113,  no  act  authorizing  guardian 
to  compromise  with  railway  company  to  avoid  condemnation  proceedings; 
Langdon  v.  Strong,  2  Vt.  263,  sustaining  act  authorizing  administrator  to 
deed  lands  to  creditors  in  satisfaction  of  their  claims;  Nor  walk  Co.'s 
Appeal,  69  Conn.  593,  39  L.  B.  A.  799,  37  Atl.  1085,  arguing  legislature 
cannot  confer  legislative  powers  upon  the  judiciary. 

Distinguished  in  Trustees  v.  Bailey,  10  Fla.  249,  holding  act  of  legis- 
lature directing  a  rehearing  of  a  particular  case  a  judicial  act  and  void; 
Maxwell  v.  Goetschius,  40  N.  J.  L.  388,  29  Am.  Bep.  246,  holding  uncon- 
stitutional an  act  attempting  to  confirm  partition  proceedings  void  for  want 
of  jurisdiction;  Powers  v.  Bergen,  6  N.  Y.  367,  holding  void  a  private 
statute  authorizing  sale  of  lands  by  executors;  Jones  v.  Perry,  10  Yerg. 
70,  76,  30  Am.  Dec.  432,  438,  holding  private  act  authorizing:  sale  of 
minor's  estate  by  guardian  void  as  an  attempt  to  exercise  judicial  power; 
Grifiin  V.  Cunningham,  20  Gratt.  110,  legislature  cannot  give  effect  to 
judgment  void  for  want  of  jurisdiction. 

Confirmatory  act   confi^rming  title  under  void   executrix'   sale    may   be 
passed  by  a  State  legislature. 
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Approved  in  Leland  v.  Wilkinson,  10  Pet.  296,  9  L.  Ed.  4S1,  and  Weed 
V.  Donovan,  114  Mass.  183,  both  following  rule;  Fuller  v.  Hager,  47  Or. 
244,  83  Pac.  783,  Laws  1899,  p.  64,  §  3,  validating  guardians'  sales  made 
to  bona  fide  purchasers,  cured  failure  of  guardian  to  take  statutory  oaths 
before  fixing  time  and  place  of  sale;  Cent.  Bapt.  Church  v.  Manchester,  21 
R.  I.  359,  43  Atl.  845,  holding  act  of  legislature  confirming  title  to  land 
claimed  by  church  constitutional;  Blagge  v.  Miles,  1  Story,  444,  Fed.  Cas. 
1479,  sustaining  resolve  of  le^slature  authorizing  a  sale  of  trust  property ; 
Payne  v.  Treadwell,  16  Cal.  238,  sustaining  act  of  legislature  confirming 
void  alcalde  sales;  Hoyt  v.  Sprague,  12  Fed.  Cas.  769,  legislature  may 
aathorize  change  of  investments  by  trustees;  Mohr  v.  Porter,  51  Wis.  504, 
8  N.  W.  372,  Stewart  v.  Griffith,  33  Mo.  23,  82  Am.  Dec.  153,  and  davison 
V.  Johonnot,  7  Met.  394,  41  Am.  Dec.  452,  or  sale  of  estate  of  ward  by 
guardian;  Wildes  v.  Van  Voorhis,  15  Gray,  148,  may  confirm  voidable  sale 
of  husband's  interest  in  homestead;  Tameling  v.  Land  Co.,  2  Colo.  422. 
Congress  may  pass  act  confirming  void  land  claim. 

Distinguished  in  Smith  v.  Morse,  2  Cal.  542,  547,  holding  legislature  can- 
not ratify  fraudulent,  void  grant  to  prejudice  of  third  persons;  Brcnham 
V.  Story,  39  Cal.  186,  holding  unconstitutional  an  act  authorizing  sale  of 
property  by  administrator  thereby  operating  to  divest  the  heir  of  his  prop- 
erty; Forster  v.  Forster,  129  Mass.  565,  collecting  and  reviewing  authorities, 
and  holding  statute  confirming  void  tax  sale  unconstitutional. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  property. 
Note,  16  L.  R.  A.  254. 

Betrospectiye  laws  may  be  passed  by  tbe  legislature,  wbere  not  operating 
to  divest  settled  rights  of  property. 

Approved  in  United  States  v.  Heinszen,  206  U.  S.  387,  11  Ann.  Gas.  688, 
51  L.  Ed.  1104,  27  Sup.  Ct.  742,  holding  duties,  void  when  collected,  but 
rendered  valid  by  confirmatory  act  of  Congress,  cannot  be  recovered  by 
party  paying  them;  Lohrstrofer  v.  Lohrstrofer,  140  Mich.  556,  104  N.  W. 
144,  Act  1905,  amending  Act  of  1897,  relating  to  payment  of  fees  on  ap- 
peal, by  providing  for  reinstatement  of.  appeals  dismissed  for  nonpayment 
of  register's  fees,  is  void  as  to  appeals  dismissed  prior  to  amendment; 
Cent.  Bapt.  Church  v.  Manchester,  21  R.  I.  359,  43  Atl.  845,  holding  act 
validating  title  of  incorporated  church  of  lands  acquired  by  it  when  un- 
incorporated constitutional;  Drehman  v.  Stifle,  8  Wall.  603,  19  L.  Ed.  510, 
sustaining  statute  exempting  persons   from   civil   prosecution   from  acts 
previously  committed  under  military  authority ;  Ex  parte  Hull,  12  Fed.  Cas. 
854,  holding  bankruptcy  act  retrospective  in  operation;  Randall  v.  Kreiger, 
23  Wall.  149,  23  L.  Ed.  126,  legislature,  may  pass  retrospective  act  curing 
defective  acknowledgment;  Mitchell  v.  Campbell,  19  Or.  205,  206,  207,  24 
Pac,  467,  458,  retrospective  act  curing  defective  administrators'  sales;  Mc- 
Millan V.  Lee  Co.,  6  Iowa,  394,  retrospective  act  cured  defective  subscrip- 
tion for  stock  by  county;  Albee  v.  May,  2  Paine,  80,  Fed.  Cas.  134,  or 
retroflpective  act -allowing  ejected  occupants  to  recover  for  improvements; 
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Elliott  V.  Mayfield,  4  Ala.  424,  retrospective  act  directing  execution  against 
sureties  on  executors'  bonds;  Tilton  v.  Swift,  40  Iowa,  80,  retrospective 
statute  enlarging  time  for  receiving  verdicts;  Scott  v.  Smart,  1  Mich.  302, 
statute  transferring  cases  from  territorial  to  State  court;  Danville  v.  Pace, 
25  Gratt.  12,  18  Am.  Rep.  670,  and  Andrews  v.  Russell,  7  Blackf .  476,  hold- 
ing repeal  .of  statute  avoiding  contracts  for  usury,  validates  previously  ex- 
isting contracts;  State  v.  Newark,  27  N.  J.  L.  196,  sustaining  statute  curing 
defective  street  assessment  proceedings;  State  v.  Squires,  26  Iowa,  348, 
holding  valid  a  retrospective  statute  curing  defective  organization  of  school 
district ;  Ross  v.  Worthington,  11  Minn.  327,  88  Am.  Dec.  98,  holding  vali J 
a  statute  curing  defectively  executed  mortgage;  Gibson  v.  Hibbard,  13 
Mich.  419,  holding  valid  an  act  curing  instruments  defective  for  want  of 
stamp;  in  Gelpcke  v.  Dubuque,  1  Wall.  204,  17  L.  Ed.  525;  Bridgeport  v. 
Railroad  Co.,  15  Conn.  496,  Beloit  v.  Morgan,  7  Wall.  624,  19  L.  Ed.  207, 
and  Bissell  v.  Jeffersonville,  24  How.  296,  16  L.  Ed.  670,  all  holding  legis- 
lature may  pass  act  enabling  municipal  corporation  to  cure  defective  bond 
proceedings;  Bass  v.  Columbus,  30  Ga.  852,  and  tax  proceedings  levied  in 
pursuance  thereof;  dissenting  opinion  in  Treadway  v.  Schrauber,  1  Dak. 
271,  46  N.  W.  476j  and  dissenting  opinion  in  Hooker  v.  New  Haven  etc.  Co., 
14  Conn.  166,  arguendo. 

Distinguished  in  dissenting  opinion  in  Dockery  v.  McDowell,  40  Ala.  481, 
arguing  retroactive  acts  are  unconstitutional;  Forsyth  v.  Marbury,  Charlt. 
(Ga.)  333,  holding  law  limiting  enforcement  of  dormant  judgments  cannot 
be  construed  to  be  retrospective,  when  it  will  thereby  impair  vested  rights; 
dissenting  opinion  in  Hardemann  v.  Downer,  39  Ga.  453,  arguing  exemption 
law  not  retrospective;  Adams  v.  Palmer,  51  Me.  495,  legislature  cannot 
render  valid  a  release  of  dower,  voidable  when  executed  and  avoided  before 
the  passage  of  the  act;  dissenting  opinion  in  Rich  v.  Flanders,  39  N.  H. 
387,  statute  removing  disqualification  of  witnesses  cannot  apply  to  pending 
suits;  Palairet's  Appeal,  67  Pa.  St.  487,  5  Am.  Bep.  454,  holding  unconsti- 
tutional a  retrospective  statute  abolishing  ground  rents ;  Hasbrouck  v.  Mil- 
waukee, 13  Wis.  51,  80  Am.  Dec.  725,  holding  act  curing  void  bond  issue 
unconstitutional;  Blodgett  v.  Hitt,  29  Wis.  178,  holding  curative  act  in- 
applicable to  void  probate  sale. 

Legislative  act  Is  to  be  determined  according  to  the  intention  of  the  legis- 
lature apparent  upon  its  face,  and  is  not  to  be  defeated  by  technical  rules. 

Approved  in  In  re  Lands  of  Five  Civilized  Tribes,  199  Fed.  824,  holding 
restriction  on  alienation  of  land  allotted  to  Choctaw  and  Chickasaw  Indians 
was  not  personal  as  regards  allottee,  but  traveled  with  land  in  hands  of 
his  heirs;  Wadsworth  v.  Boysen,  148  Fed.  776,' construing  Act  of  Cong., 
March  3,  1905,  ratifying  agreemen£  by  which* Wyoming  Indians  ceded,  for 
disposal  by  government,  lands  in  Wind  River  Reservation;  PaxshaU  v. 
United  States,  147  Fed.  436,  railway  postal  clerks  cannot  recover  against 
government  for  expenses  for  bed  and  board  while  on  regular  run,  in  addi- 
tion to  fixed  salary;  United  States  v.  Jackson,  143  Fed.  787,  32  Stat.  397, 


776  WILKINSON  v.  LELAND.  2  Pet.  627-663 

xelating  to  allowance  for  good  time,  does  not  apply  to  prisoners  sentenced 
before  it  took  effect;  State  v.  Brodigan,  37  Nev.  255,  141  Pac.  991,  holding 
court  will  insert  words  left  ont  by  error  where  another  section  shows 
clearly  that  a  mistake  has  been  made;  Braithwaite  v.  Cameron,  3  Okl.  635, 
38  Pac.  1086,  legislature  may  provide  for  payment  of  compensation  out  of 
territorial  treasury  to  stenographer  employed  by  legislature ;  Slack  v.  State, 
61  Tex.  Cr.  381,  Ann.  Gas.  1913B,  112,  136  S.  W.  1077,  holding  act  pro- 
hibiting sale  of  liquor  in  counties  where  sale  is  prohibited  includes  counties 
where  sale  was  prohibited  before  passage  of  act;  United  States  v.  Free- 
man, 3  How.  565,  11  L.  Ed.  728,  construing  statutes  relating  to  brevet 
officers ;  Gates  v.  First  Nat.  Bank,  100  U.  S.  244,  25  L.  Ed.  582,  construing 
statute  relating  to  bills  of  exchange;  United  States  v.  Fisher,  109  U.  S. 
145,  27  L.  Ed.  886,  3  Sup.  Ct.  155,  construing  statute  fixing  salary  of  cer- 
tain ofii^rs;  Davis  v.  Leslie,  Abb.  Adm.  139,  Fed.  Cas.  3639,  construing 
statute  regulating  recovery  of  seamen's  wages;  Goodall  v.  Tuttle,  3  Biss. 
235,  Fed.  Cas.  5533,  construing  bankruptcy  act;  Ludington  v.  The  Nucleus, 
15  Fed.  Cas.  1095,  construing  act  conferring  jurisdiction  on  District  Courts ; 
United  States  v.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  285, 
construing  revenue  law;  United  States  v.  The  Reindeer,  27  Fed.  Casr  760, 
construing  statute  regulating  fishing  vessels;  Beekman  v.  Railway  Co.,  35 
Fed.  9,  construing  statute  defining  Federal  district;  United  States  v.  Hug- 
gett,  40  Fed.  642,  construing  statute  relating  to  obscene  letters;  Wilson  v. 
Biscoe,  11  Ark.  48,  construing  statute  incorporating  bank;  State  v.  Smith, 
40  Ark.  433,  construing  statute  relating  to  chattel  mortgages ;  San  Francisco 
V.  Mooney,  106  Cal.  588,  39  Pac.  853,  construing  statute  ratifying  municipal 
ordinance ;  Seabury  v.  Arthur,  28  Cal.  150,  construing  acts  confirming  titles ; 
Linsley  v.  Brown,  13  Conn.  195,  construing  statute  relating  to  acknowledg- 
ments; Brown  Co.  v,  Aberdeen,  4  Dak.  408,  31  N.  W.  738,  construing  in- 
corporation act;  State  v.  Commissioners,  20  Fla.  432,  construing  statute 
regulating  sale  of  intoxicating  liquors;  Erwin  v.  Moore,  15  Ga.  365,  con- 
struing statute  regelating  executions;  Gadsden  v.  Jones,  1  Fla.  342,  con- 
struing statute  regulating  duties  of  executors;  Gray  v.  Commissioners,  83 
Me.  435,  22  Atl.  377,  construing  statutes  regulating  location  of  highways; 
Sisters  v.  Detroit,  9  Mich.  99,  construing  statute  exempting  certain  prop- 
erty from  taxation;  People  v.  Blodgett,  13  Mich.  168,  construing  election 
law;  Sanborn  v.  Sanborn,.  62  N.  H.  639,  construing  will;  Braithwaite  v. 
Cameron,  3  Okl.  635,  38  Pac.  1086,  construing  statute  providing  for  pay- 
ment of  salaries  of  territorial  officers ;  State  v.  Delesdenier,  7  Tex.^  107, 
construing  act  regulating  general  land  office;  Ferguson  v.  Mason,  60  Wis. 
391,  19  N.  W.  425,  construing  statute  relating  to  mortgages  of  homestead. 
Miscellaneous.  Cited  in  dissenting  opinion  in  State  v.  Travelers'  Ins. 
Co.,  73  Conn.  286,  47  Atl.  310,  majority  holding  nonuniform  State  tax  not 
unconstitutional;  Miller  v.  Sullivan,  4  Dill,  344,  Fed.  Cas.  9592,  discussing 
effect  of  statute  of  limitations  on  void  guardian's  sales;  Northern  Pac. 
R.  R.  Co.  V.  Majors,  5  Mont.  126,  2  Pac.  325,  discussing  congressional 
grants ;  Talcott  v.  Pine  Grove,  1  Flipp.  177,  Fed.  Cas.  13,735,  to  point  that 
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legislature  may  levy  tax  for  purpose  of  aiding  construction  of  railroad; 
dissenting  opinion  in  West  River  Co.  v.  Diz,  6  How.  643,  12  L.  Ed.  550, 
discussin^f  right  of  eminent  domain;  erroneously  in  United  States  v. 
Kochersperger,  26  Fed.  Cas.  806;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  592, 
25  L.  R.  A.  59,  26  S.  W.  606,  to  ])oint  that  real  property  is  governed  by 
law  of  situs.  • 

2  Pet.  664-670,  7  L.  Ed.  665,  LE  QBANB  ▼.  DAENAUk 

A  devise  of  property  to  a  slave  entitles  lilm  to  freedom  by  necessary 
implication. 

Cited  in  Durham  v.  Durham,  26  Mo.  510,  holding  manumission  may  be 
presumed;  Dred  Scott  v.  Sandford,  19  How.  600,  15  L.  Ed.  781,  statint; 
rule  ut  supra;  Monohon  v.  Caroline,  2  Bush,  413,  testator  may  manumit 
slaves  by  will;  in  Sibley  v.  Maria,  2  Fla.  563,  discussing  manumission  gen- 
erally ;  Opinion  of  Judge  Appleton,  44  Me.  567,  570,  584,  Africans  have  the 
right  to  vote ;  Dred  Scott  v.  Sandford,  19  How.  423,  589, 15  L.  Ed.  708,  777, 
discussing  right  of  slave  to  sue. 

Distinguished  in  Jones  v.  Lipscomb,  14  B.  Mon.  297,  rule  aliter  in  Ken- 
tucky ;  Dred  Scott  v.  Sandford,  19  How.  425,  15  L.  Ed.  709,  under  facts. 

2  Pet.  671-674,  7  L.  Ed.  557,  BANK  OF  COLXTMBIA  ▼.  SWEENET. 

Not  cited. 

2  Pet.  675-679,  7  L.  Ed.  559,  BEAOH  v.  VtLBS. 

Federal  courts  will  adopt  constmction  of  local  statutes  given  by  8tat» 
court. 

Cited  in  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  525,  holding  foreig-n 
corporations  only  recognized  by  interstate  comity. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  436. 

Assignees,  under  fraudulent  assignment,  are  not  chargeable  as  trustees  In 
garnishment  proceedings. 

Cited  in  Firebaugh  v.  Stone,  36  Mo.  115,  holding  rights  of  garnishee  are 
not  affected  by  garnishment;  Ware  v.  Wanless,  2  Wyo.  164,  discussing 
impeachment  of  assignment  for  fraud. 

Miscellaneous.  Cited  in  The  Watchman,  1  Ware,  243,  Fed.  Cas.  17,251, 
discussing  assignments  generally;  erroneously  in  Bender  v.  Cravirford,  33 
Tex.  751,  7  Am.  Rep., 272, 
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3  Pet.  1-11,  7  L.  Ed.  581,  KEISNE  y.  MEADE. 

Law  ImowB  but  one  CliriBtian  name,  and  omission  of  middle  initial  is  not 
n  misnomer  nor  a  yadance. 

Approved  in  Clealand  v.  Walker,  11  Ala.  1064,  46  Am.  Dec.  240,  holding 
note  signed  by  agent,  D.  S.  W.,  may  be  proved  to  be  note  of  principal, 
D.  W.;  Edmundson  v.  State,  17  Ala.  181,  52  Am.  Dec.  170,  supporting 
criminal  indictment  improperly  inserting  middle  initial;  Kelley  v.  Mat- 
thews,  5  Ark.  227,  admitting  in  evidence  note  of  ''J.  F.  J.,"  in  action 
on  note  of  ''J.  J.";  State  v.  Smith,  12  Ark.  622,  56  Am.  Dec.  287,  sus- 
taining criminal  indictment  of  J.  S.,  under  name  of  ''J.  B.  S.";  Fincher 
T.  Hanegan,  59  Ark.  159,  24  L.  R.  A.  547,  26  S.  W.  823,  charging  subse- 
quent mortgagee  of  H.  M.  W.  with  notice  of  recorded  mortgage  by  **H.  N. 
W.";  Burroughs  v.  Florida,  17  Fla.  655,  sustaining  indictment  of  R.  B. 
under  name  of  ''B.  H.  6.";  Morgan  v.  Woods,  33  Ind.  28,  holding  pro- 
ceedings under  process  in  name  of  ^'J.  M.  M.,"  instead  of  J.  H.  M.,  are 
reversible  not  void ;  Choen  v.  State,  52  Ind.  348,  21  Am.  Bep.  180,  admitting 
proof  of  assault  on  G.  S.,  under  allegation  6f  assault  on  "G.  W.  S."; 
Schofield  V.  Jennings,  68  Ind.  235,  holding  error  in  grantee's  middle  initial 
does  not  invalidate  tender  of  title;  Hart  v.  Ldndsey,  17  N.  H.  240,  43  Am. 
Dec.  599,  holding  summons  of  J.  H.  L.  as  J.  L.,  subjects  him  to  military 
duty;  Dalton  v,  Bethlehem,  20  N.  H.  512,  holding  use  of  initial  "A/'  for 
middle  name  Andrew  in  notice  of  money  expended  for  maintaining  paupers, 
does  not  vitiate  notice;  King  v.  Hutchins,  28  N.  H.  579,  applying  rule  to 
notice  of  taking  deposition;  Long  v.  Campbell,  37  W.  Va.  668,  17  S.  E.  197, 
holding  note  to  J.  L.  may  be  sued  on  by  J.  W.  L.;  Wiebold  v.  Hermann, 
2  Mont.  610,  holding  complaint  is  insufficient  unless  defendant's  Christian 
name  appears. 

Distinguished  in  McCall's  Case,  15  Fed.  Cas.  1231,  holding  militia  en- 
rollment of   Cornelius  McCall   as   ''Nay lor  McCall/'  is  misnomer   and, 

therefore,  void. 

(777) 
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I 
Proceedings  against  person  by  the  initials  to  their  Christian  names,  or 
by  less  or  other  than  their  full  Christian  names.    Note,  132  Am.  St. 
Rep.  566. 

Effect  of  mistake  in  middle  initial  of  name  in  legal  proceedings.    Note, 
15  Ann.  Gas.  117. 

Misnomer  of  defendant  in  publication  notice  as  affecting  jurisdiction 
of  court.    Note,  Ann.  Gas.  1913B,  1255. 

Clerical  error  In  making  ont  commission  for  deposition  does^ot  affect  the 
execution  of  it. 

Cited  in  Merrill  v.  Dawson,  Hempst.  591,  Fed.  Cas.  9469,  where  caption 
of  deposition  omitted  one  defendant's  name,  but  commission  and  inter* 
rogatories  stated  all ;  Bibb  v.  Allen,  149  U.  S.  488,  37  L.  Ed.  823,  13  Sup. 
Ct.  952,  where  surname  of  commissioner  was  misspelled  in  commission,  but 
defendant  was  not  misled. 

Persons  who  may  write  deposition.    Note,  11  Ann.  Gaa.  1067. 

It  is  not  a  nniyeisal  rule  that  the  existence  of  written  evidence  of  a  fact 
excludes  all  parol  evidence  of  tliat  fact. 

Approved  in  Pecos  Valley  Bank  v.  Evans-Snider-Buel  Co.,  107  Fed.  660, 
upholding  mortgagee's  parol  agreement,  before  renewal  of  mortgage,  to 
release  part  of  chattels;  People  v.  Royce,  106  Cal.  182,  37  Pac.  632,  ad- 
mitting parol  description  of  draft  to  prove  its  identity  in  embezzlement 
charge;  Phinncy  v.  Holt,  50  Me.  577,  holding  vendor  may  testify  to  con» 
veyance  of  property  to  disprove  intent  to  defraud  creditors. 

Parol  evidence  is  sometimes  admissible  to  prove  payment  of  money  with- 
out  production  of  receipt. 

Approved  in  Inhabitants  of  Rumford  v.  Upton,  113  Me.  548,  96  Atl.  229, 
holding  that  the  witness  having  stated  that  he  had  paid  a  tax,  it  should 
have  been  admitted  subject  to  explanation;  Administrator  of  Wiggins  v. 
Pryor,  3  Port.  435,  admitting  evidence  of  payment  of  note  without  pro- 
duction of  receipt;  Planters'  Bank  v.  Borland,  5  Ala.  544,  admitting  parol 
evidence  of  payment  for  property  by  party  claiming  against  attaching 
creditor. 

Promissory  note  sued  upon  must  be  produced  at  trial,  n^t  as  only  compe- 
tent evidence  of  loan,  but  to  be  canceled. 

Cited  in  Pipes  v.  Norton,  47  Miss.  79,  denying  recovery  on  drafts,  unless 
produced  or  their  loss  proved. 

Commissioners  to  take  depositions  need  not  certify  immaterial  facts,  such 
as  the  handwriting  in  which  depositions  were  taken  down,  but  merely  send 
them  in  writing,  under  their  hand  and  seal,  to  the  court. 

Approved  in  F.  A.  Patrick  &  Co.  v.  Numberg,  21  N.  D.  382,  121  N.  W. 
256,  holding  presumption  is  in  favor  of  regularity  of  taking  deposition. 
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where  certificate  shows  suhstantial  compliance  with  statute;  Jones  v. 
Oregon  C.  Ry.,  3  Sawy.  628,  Fed.  Cas.  7486,  approving  certificate  that 
witness  "testified  in  above  case  as  it  found  above";  Heirs  of  Clark  v. 
Ellis,  9  Or.  134,  holding  certificate  conformed  to  State  statute. 

3  Pet.  12-32,  7  Jj.  Ed.  585,  T7NITED  STATES  v.  BUFOBD. 

Transcripts  from  Treasury  I>epartment  are  competent  evidence  only  of 
traseactions  appearing  on  department's  books  and  occurring  In  regular  course 
of  official  business. 

Approved  in  United  States  v.  Pierson,  145  Fed.  819,  in  action  on  Indian 
agent's  bond,  transcript  of  books  and  proceedings  of  Treasury  Depart- 
ment was  admissible,  though  it  contained  some  items  of  credit  or  debit 
concerning  which  it  was  not  competent  evidence;  United  States  v.  Jones, 
8  Pet.  381,  8  L.  Ed.  982,  receMng  statement  as  to  official  warrants, -but 
rejecting  it  as  to  drafts  and  private  orders ;  Hoyt  v.  United  States,  10  How. 
132,  13  L.  Ed.  858,  admitting  transcript  of  treasury  accounts  to  prove 
balance  due  from  ex-official;  United  States  v.  Hodge,  13  How.  483,  485, 
14  L.  Ed.  233,  234,  admitting  treasury  transcript  to  prove  liability  of  post- 
master on  bond;  United  States  v.  Pinson,  102  U.  S.  554,  26  L.  Ed.  228, 
rejecting  certified  copy  of  account  of  ex-official  adjusted  by  treasury  official, 
but  not  taken  from  treasury  books;  United  States  v.  Corwin,  129  U.  S. 
386,  32  L.  Ed.  711,  9  Sup.  Ct.  319,  holding,  in  action  on  contractor's  bond, 
letters  between  officials  incompetent  to  prove  demand  and  refusal  to  per- 
form; United  States  v.  Eggleston,  4  Sawy.  201,  Fed.  Cas.  15,027,  applying 
rule  to  transcript  from  treasury  books  in  action  on  paymaster's  bond; 
United  States  v.  Harrill,  McAll.  248,  Fed.  Cas.  15,310,  admitting  transcript 
of  postoffice  department  books,  in  suit  on  postmaster's  bond;  United  States 
v.  Smith,  36  Fed.  492,  rejecting  transcript  showing  charge  in  gross  against 
Indian  agent  for  unspecified  property;  United  States  v.  Case,  49  Fed.  271, 
rejecting  transcripts  from  postoffice  department,  in  compiling  which  officials 
have  acted  judicially  and  not  ministerially;  Shulman  v.  Brantly,  48  Ala. 
194,  holding  law  determines  to  what  term  appeal  is  taken,  not  certificate 
of  clerk. 

Distinguished  in  Bruce  v.  United  States,  17  How.  440,  441,  15  L.  Ed. 
131,  admitting  statement  of  debits  against  Indian  agent  since  such  come 
to  official  knowledge  in  ordinary  course;  United  States  v.  Smith,  35  Fed. 
492,  admitting  transcript  showing  defendant's  money  transactions  in  suit 
on  Indian  agent's  bond. 

Statute  of  limitations  does  not  bar  causes  of  action  In  favor  of  sovereign 
State. 

Cited  in  United  States  v.  Thompson,  98  U.  S.  488,  25  L.  Ed.  195,  apply- 
ing role  to  action  by  United  States  against  Indian  agent  for  conversion; 
United  States  v.  Nashville  By.  Co.,  118  U.  S.  126,  30  L.  Ed.  83,  6  Sup.  Ct. 
1008,  applying  rule  to  action  by  United  States  on  railroad  bonds  bought 
before  maturity;  McNamee  v.  United  States,  11  Ark.  150^  holding  stiit  by 
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United  States  on  ex-postmaster's  bond  is  not  barred  by  State  statute; 
Levasser  v.  Washburn,  11  Gratt.  580,  holding  where  adverse  possession 
had  commenced  against  owner  it  ceased  ui)on  forfeiture  of  land  to  State; 
United  States  v.  White,  2  Hill,  60,  61,  37  Am,  Doc  375.  376,  holding 
statute  does  not  run  against  United  States  on  note  indorsed  to  it  before 
maturity;  Trustees  v.  Trenton,  30  N.  J.  Eq.  684,  holding  statute  preferring 
tax  liens  to  prior  mortgages  not  applicable  to  mortgages  securing  State 
moneys. 

The  maxim,  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
151,  165,  183. 

«      Vested  right  in  defense  of  limitations.    Note,  45  L.  R.  A.  610. 

Where  actlont  on  an  instrument  is  barred  by  statute,  its  assignment  to 
United  States  does  not  roTive  the  cause  of  action. 

Approved  in  Martin  v.  Martin,  35  Ala.  568,  holding  repeal  of  statute  of 
limitations  does  not  revive  action  barred  before  repeal;  Attorney  General 
V.  Revere  Copper  Co.,  152  Mass.  452,  9  L.  R.  A.  513,  25  N.  E.  6oV,  holding 
exemption  of  State  from  statute  does  not  revive  State's  action  previously 
barred;  .dissenting  opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S. 
344,  48  L.  Ed.  472,  24  Sup.  Ct.  287,  majority  upholding  Supreme  Court's 
jurisdiction  over  suit  by  one  State  to  enforce  payment  of  bonds  of  another 
State  though  such  bonds  donated  to  complainant  State  by  original  in- 
dividual owner. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oas. 
1912D,  516. 

Any  instrument  or  claim,  negotiable  or  otherwise,  may  be  assigned  to 
United  States  and  sued  on  in  its  name.  * 

Cited  in  United  States  v.  White,  2  Hill,  62,  37  Am.  Dec.  377,  holding 
United  States  may  sue  on  promissory  note  payable  to  order  and  indorsed 
to  it. 

Assignment  of  claim  to  the  government  gives  it  no  greater  validity  than  it 
possessed  in  hands  of  assignor.  *i 

Approved  in  State  v.  Holcomb,  85  Kan.  185,  Ann.  Oas.  1912D,  800,  50 
L.  R.  A.  (N.  S.)  243,  116  Pac.  253,  holding  that  when  State  goes  into  an- 
other State,  it  carries  with  it  no  attributes  of  sovereignty,  and  its  property 
is  subject  to  taxation;  Perley  v.  County  of  Muskegon,  32  Mich.  138, 
20  Am.  Rep.  641,  holding  that  county  cannot  hold  liable  one  who  has  paid 
borrowed  county  funds  to  defaulting  county  treasurer;  In  re  Cooke, 
19  Fed.  94,  holding  absence  of  words  of  assignment  in  statute  is  proof  of 
intent  to  gain  a  preference  over. other  creditors. 

Motions  to  amend  pleadings  and  for  new  trials  are  addressed  to  court's  dis- 
cretion; the  exercise  of  such  discretion  is  not  reviewable  on  appeaL 

Approved  in  Hartley  v.  Lapidus  etc.  Co.,  216  Fed.  96,  132  C.  C.  A.  336, 
Qerman  Evangelical  Society  v.  Prospect  Hill  Cemetery,  2  App.  D.  C.  315, 
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CroBs  V.  Phillips,  14  App.  D.  C.  237,  and  McKemy  v.  Supreme  Lodge  etc.,  180 
Fed.  967, 104  C.  C.  A.  117,  all  holding  it  was  in  discretion  of  court  to  permit 
filing  of  amended  pleading ;  Liebling  v.  Matthews,  216  Fed.  12,  132  C.  C.  A. 
245,  holding  that  ruling  of  Federal  court  of  equity  in  petition  for  rehearing 
cannot  be  reviewed  by  appellate  court;  Lyle  v.  Cass  Circuit  Judge,  157 
Mich.  39,  121  N.  W.  308,  holding  mandamus  will  not  lie  to  review  order  on 
motion  for  change  of  venue;  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  598, 
17  L.  Ed.  640,  rejecting  exceptions  to  overruling  of  motion  for  new  trial; 
Cook  V.  Burnley,  11  Wall.  676,  20  L.  Ed.  86,  refusing  to  review  order  sub- 
stituting copy  for  original  lost  pleading;  Chapman  v.  Barney,  129  U.  S. 
681,  32  L.  Ed.  801,  9  Sup.  Ct.  427,  refusing,  to  review  order  substituting 
new  plaintiff;  Stevens  v.  Nichols,  157  U.  S.  371,  30  L.  Ed.  737,  15  Sup.  Ct. 
641,  applying  rule  to  State  court's  denial  of  motion  to  amend  petition  for 
removal  of  cause;  Merriam  v.  Langdon,  10  Conn.  473,  holding  trial  court's 
denial  of  amendment  of  criminal  information  not  reversible  error;  Doane 
V.  Cummings,  11  Conn.  158,  extending  rule  to  court's  discretion  to  de- 
termine time  and  order  of  admitting  evidence;  Husted  v.  Greenwich,  11 
Conn.  386,  applying  rule  to  allowance  of  amendment  to  petition ;  Stewart  v. 
Bennett,  1  Fla.  443,  holding  right  to  amend  pleadings  rests  in  discretion  of 
trial  court;  Ferguson  v.  Porter,  3  Fla.  32,  refusing  to  review  denial 
of  leave  to  file  amended  complaint;  Evans  v.  Rogers,  1  Ga.  467,  holding 
amendment  of  verdictNto  conform  with  declaration  is  discretionary  and 
not  reversible  error;  Polhemus  v.  Ann  Arbor  Bank,  27  Mich.  50,  refusing 
to  reverse  because  of  court's  disallowance  of  amendment  to  plea;  Hender- 
son V.  Hamer,  5  How.  (Miss.)  538,  holding,  where  plea  is  filed  for  all  de- 
fendants, court  has  discretion  in  allowing  one  to  amend;  Coleman  v.  Bell, 
3  N.  M.  497,  s.  c,  4  N.  M.  47,  12  Pac.  658,  refusing  to  consider  on  appeal 
denial  of  new  trial  by  lower  court ;  Austin  v.  Clapp,  5  Tex.  133,  refusing  to 
review  order  allowing  amendment  by  changing  date  of  filing  petition; 
Heye  v.  Lieman,  12  Fed.  Cas.  90,  granting  leave  to  amend  plea  as  an 
exercise  of  court's  discretion;  Poole  v.  Nixon,  19  Fed.  Cas.  995,  holding 
application  for  order  to  amend  proceedings  is  not  reviewable,  being  a 
matter  of  discretion.  ^ 

Limited  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  collecting 
eases,  and  refusing  to  apply  rule  to  judicial  discretion  of  court  in  issuing 
wit  of  certiorari. 

Distinguished  in  Avery  v.  Bowman,  39  N.  H.  395,  holding  denial  of 
right  to  amend  on  ground  that  court  has  no  power  to  grant  it,  is  reversible 
error. 

Beplicatloii  must  travene  material  allegatlona  of  plea,  uolesa  matter  in 
avoidance  is  set  up;  it  is  not  snfflcient  that  allegatlona  in  replication  are  incoiv- 
sistent  with  plea. 

Approved  in  Gross  v.  Disney,  95  Tenn.  596,  32  S.  W.  633,  holding  allega- 
tion of  plaintifif's  marriage  during  minority  is  insufficient  to  avoid  defense 
under  statute  of  limitations. 

Miscellaneous.    Cited  incidentally  in  Lewis  County  v.  Tate^  10  Mo.  651. 


V 
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3  Peli  33-35,  7  L.  EcL  592,  GOBJ>OK  v.  OOBEN, 

Supreme  Court  has  jurisdiction  over  appeals  wben  amount  in  dispute  be- 
tween parties  in  that  court  exceeds  two  thousand  dollars. 

Cited  in  The  Paquete  Habana,  175  U.  S.  680,  44  L.  Ed.  321,  20  Sup,  Ct. 
292,  upholding  appellate  jurisdiction,  regardless  of  aihount  in  prize  cases, 
since  act  of  1891;  The  D.  R.  Martin,  91  U.  S.  366,  23  L.  Ed.  440,  where 
District  Court  gave  libelant  five  hundred  dollars,  and  on  appeal  by  adverse 
party  Circuit  Court  dismissed  libel,  Supreme  Court  has  no  jurisdiction;  Hil- 
ton V.  Dickinson,  108  U.  S.  171, 174, 175,  27  L.  Ed.  690,  691,  2  Sup.  Ct.  428, 
430,  431,  holding,  where  lower  court  divides  fund  of  three  thousand  dollars 
equally  between  two  claimants,  dispute  on  appeal  is  for  fifteen  hundred 
dollars,  and  court  has  no  jurisdiction;  Quimby  v.  Hopping,  52  N.  J.  L. 
118,  19  Atl.  123,  holding,  under  statute,  that  certiorari  will  not  lie  where 
minimum  is  two  hundred  dollars  and  plaintiff  waives  all  excess  over 
that  sum;  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  457,  holding,  where 
case  involved  sufficient  amount  to  authorize  removal  to  Federal  court,  sub- 
sequent sustaining  of  exceptions  reducing  the  amount  would  not  oust  the 
jurisdiction;  Illinois  C.  Ry.  v.  Turrill,  110  U.  S.  304,  28  L.  Ed.  165.  4  Sup. 
Ct.  6,  answering  objection  to  procedure  by  quoting  "established  practice" 
of  .court. 

Distinguished  in  Van  Tyne  v.  Bunce,  1  Edw.  Ch.  585,  holding  require- 
ment of  jurisdiction  is  satisfied  where  judgment  increased  by  costs  exceeds 
minimum. 

If  plalntlfF  below  brings  writ  of  error,  sum  originally  claimed  in  declara- 
tion is  sum  in  dispute  and  is  test  of  Jurisdiction. 

Approved  in  Woodling  v.  Romero,  16  N.  M.  58,  113  Pac.  623,  holding 
that  in'  determining  question  as  to  amount  involved,  the  criterion  to  settle 
question  is  amount  claimed  in  complaint;  Kanouse  v.  Martin,  15  How.  208, 
14  L.  Ed.  664,  holding  petition  to  remove  cause  to  Circuit  Court  should  be 
granted  where  sum  sued  for  exceeds  five  hundred  dollars;  Olney  v.  S.  S. 
Falcon,  17  How.  22,  15  L.  Ed.  43,  holding  court  has  not  jurisdiction  where 
appellant  has  sued  for  "$1,800  and  upward";  Draper  v.  Clark,  59  Ohio  St. 
338,  52  N.  E.  833,  holding,  where  plaintiff  claims  more  than  minimum  and 
judgment  for  less  is  reversed,  defendant  may  appeal  from  reversal; 
M'Crowell  v.  Burson,  79  Va.  301,  reviewing  cases,  and  holding  plaintiff 
may  appeal  where  suit  is  for  due  thousand  dollars  and  judgment  for 
plaintiff  is  two  hundred  and  forty -two  dollars,  the  minimum  being  five 
hundred  dollars;  Batchclder  v.  Richardson,  75  Va.  837,  holding,  however, 
where  court  distributes  fund  of  five  hundred  and  fifty-six  dollars  to  plain- 
tiff and  defendant,  difference  between  entire  fund  and  plaintiff's  share, 
determines  his  right  to  appeal;  Levinski  v.  Middlesex  Banking  Co.,  92 
Fed.   457,   arguendo. 

Distinguished  in  McGinnis  v.  Carlton,  Abb.  Adm.  571,  Fed.  Cas.  8799, 
holding  libelant  whose  claim  exceeds  required  fifty  dollars,  but  who  admits 
that  less  is  due  him,  cannot  appeal. 
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If  defendant  below  brings  writ  of  error,  only  judgment  of  Circuit  Oonrt  is 
in  dispute,  and  amount  .of  that  judgment  determines  jurisdiction. 

Approved  in  Walker  v.  United  States,  4  Wall.  164,  18  L.  Ed.  319,  dis- 
missing defendant's  appeal  from  judgment  for  plaintiff  for  two  thousand 
dollars;  Merrill  v.  Petty,  16  Wall.  344,  21  L.  Ed.  600,  dismissing  defend- 
ant's appeal  from  decree  for  twelve  hundred  and  ninety-two  dollars  in 
libel  proceeding,  notwithstanding  other  libels  by  same  claimant;  Thomp- 
son V.  Butler,  95  U.  S.  696,  24  L.  Ed.  541,  holding  defendant  cannot  appeal 
from  judgment  for  five  thousand  dollars,  although  verdict  was  five  thou- 
sand and  sixty-six  dollars,  and  plaintiff  remitted  excess;  Henderson  v. 
Wadsworth,  115  U.  S.  276,  29  L,  Ed.  379,  6  Sup.  Ct.  43,  dismissing  ap- 
peals of  four  defendants,  against  each  of  whom  are  judgments  less  than 
required  amount;  New  York  El.  R.  R.  v.  Fifth  National  Bank,  118  U.  S. 
609,  SO  L.  Ed.  260,  7  Sup.  Ct.  24,  holding  court  has  jurisdiction  over  de- 
fendant's appeal  from  judgment  of  five  thousand  and  eighty-six  dollars, 
principal  and  interest,  although  plaintiff  offers  to  remit  excess;  Davie  v. 
Heyward,  33  Fed.  94,  holding,  where  plaintiff  had  judgment  for  land  and 
five  dollars  damages,  defendant's  appeal  depends  on  value  of  land;  Decker 
v.  Williams,  73  Fed.  309,  310,  holding  defendant  may  not  appeal  from 
judgment  for  one  hundred  and  seventy-one  dollars  where  two  hundred 
dollars  is  the  minimum  and  plaintiff  sues  for  two  hundred  and  forty-nine 
dollars;  Tipton  v.  Chambers,  1  Met.  t  (Ky.)  568,  dismissing  defendant's 
appeal  from  judgment  for  twenty-five  dollars  where  minimum  is  fifty  dol- 
lars; State  V.  St.  Louis  Court  of  Appeals,  87  Mo.  572,  holding,  where 
plaintiff  obtains  judgment  for  two  thousand  two  hundred  dollars,  on  bond 
for  two  thousand  seven  hundred  dollars,  the  former  sum  determines 
defendant's  right  to  appeal;  Draper  v.  Clark,  59  Ohio  St.  338,  52  N.  E. 
833,  holding,  where  plaintiff  claims  more,  but  recovers  less,  than  minimum, 
defendant  cannot  appeal;  United  States  v.  Watkinds,  6  Fed.  157,  s.  c,  7 
Sawy.'90,  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  457,  both  arguendo. 

Distinguished  in  United  States  v.  Eighty-four  Boxes  Sugar,  7  Pet.  459, 
8  L.  Ed.  748,  holding,  where  sugar  is  seized  and  sold  for  duties  and  net 
proceeds  are  less  than  two  thousand  dollars,  gross  value  at  time  of 
seizure  is  value  in  dispute;  Gordon  v.  Ross,  2  Cal.  157,  holding,  under 
wording  of  State  Constitution,  defendant  may  appeal  when  judgment 
added  to  costs  exceeds  the  minimum  sum;  dissenting  opinion  in  Dashiell 
v.  Slingerland,  60  Cal.  661,  holding  jurisdiction  under  State  statute  depends 
on  amount  sued  for. 

3  Pet.  36-42,  7  L.  Ed.  594,  THORNTON  v.  BANK  OF  WASHINGTON. 

Party  wlio  demurs  to  evidence  admits  tmtli  of  evidence,  and  every  facti 
which  it  may  legally  conduce  to  prove  in  favor  of  other  party. 

Approved  in  Joliet  etc.  Ry.  €o.  v.  Velie,  140  111.  62,  29  N.  E.  707,  holding 
where  defendant  introduces  evidence  to  contradict  plaintiff,  he  waives 
his  demurrer  to  evidence;  Stanchfield  v;  Palmer,  4  G.  Greene,  24,  holding 
ambiguity  in  doubt  in  evidence  as  to  partnership  will  cause  court  to  find 
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against  demurring  party ;  dissenting  opinion  in  Higgs  v.  Shehee,  4  Fla.  394, 
to  point  that  new  trial  will  be  ordered  where  evidence  demurred  to  is 
so  uncertain  that  jury  could  not  render  verdict  upon  it;  Galveston,  H.  & 
S.  A.  Ry.  V.  Templeton,  87  Tex.  47,  26  S.  W.  1067,  sustaining  instruction 
to  find  for  plaintiff  on  overruling  demurrer  to  evidence. 

If  Jury,  upon  ao|y  view  of  facta,  migbt  have  given  verdict  against  party 
demurring  to  evidence,  court  may  also  give  Judgment  against  him. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  414,  Ann. 
Gas.  1914D,  1029,  57  L.  Ed.  900,  33  Sup.  Ct.  523,  upon  demurrer  to  evi- 
dence, Federal  court  cannot  set  aside  verdict  and  render  judgment  on  evi- 
dence without  new  trial;  Hardy  v.  Wise,  5  App.  D.  C.  Ill,  holding  court 
was  justified  in  submitting  case  to  jury  on  issue  of  want  of  testamentary 
capacity;  Galveston,  H.  &  S.  A.  Ry.  v.  Templeton,  87  Tex.  46,  26  S.  W. 
1067,  sustaining  trial  court's  instruction  to  juiy  to  find  for  plaintiff  upon 
overruling  demurrer  to  evidence. 

It  is  npt  usury  for  a  hank,  in  usual  course  of  business,  to  take  interest  in 
advance  upon  discount  of  a  note. 

Approved  in  Cole  v.  Lockhart,  2  Ind.  634,  holding  the  discount  in  ad- 
vance of  promissory  note  not  usury;  Newell  v.  National  Bank,  12  Bush, 
60,  rejecting  defense  of  usury  to  note  discounted  in  advance  by  bank ;  Dun- 
can V.  Maryland  Savings  Institution,  10  Gill  &  J.  311,  holding  that  State 
statute  places  all  persons  on  same  footing  as  banks  in  this  regard;  Parker 
V.  Cousins,  2  Gratt.  386,  44  Am.  Dec.  390,  holding  it  not  usury  to  discount 
sixty-day  note  by  taking  interest  in  advance. 

Distinguished  in  Hogan  v.  Hensley,  22  Ark.  414,  holding  it  usury  for 
internal  improvement  commissioner  to  receive  interest  in  advance,  thereby 
exceeding  legal  rate. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Bep.  189. 

Taking  interest  in  advance  as  usury.    Note,  Ann.  Cas.  19150,  1156. 

Lawfulness  of  interest  in  advance.    Note,  29  L.  R.  A.  763,  768. 

It  is  not  usury  to  take  interest  for  sixty-four  days  upon  sixty-day  note,  if, 
according  to  custom  and  usage,  note  is  not  due  until  sixty-fourth  day. 

Cited  in  Parker  v.  Cousins,  2  Gratt,  386,  44  Am.  Dec.  390,  applying  rule 
to  discount  in  advance  of  a  sixty-day  note. 

Banks  are  undoubtedly  within  the  statute  of  usury. 
Cited  in  Grand  Gulf  Bank  v.  Archer,  8  Smedes  &  M.  174,  holding  where 
charter  of  bank  prescribed  rate  of  interest,  breach  was  controlled  by  usury 
law. 

8  Pet.  43^6,  7  L.  Ed.  596,  WILXJ80N  ▼.  WATKIK& 

Tenant  cannot  dispute  his  landlord's  title  during  tenancy  either  by  Msert- 
ing  title  in  himself  or  in  third  person. 
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Approved  in  Sass  &  Crawford  v.  Thomas,  152  Fed. '628,  82  C.  C.  A.  19,  ^ 
holding  that  whore  tenant  repudiated  his  tenancy,  suit  may  be  begun 
immediately  by  landlord  to  oust  him;  McFarlane  v.  Kirby,  28  App.  D.  C. 
395,  and  Morris  v.  Wheat,  11  App.  D.  C.  217,  both  holding  that  during 
tenancy  lessee  or  assignees  cannot  dispute  landlord's  title;  Hagar  v.  Wik- 
off,  2  Okl.  584,  39  Pac.  282,  one  going  into  possession  of  town  lot  on  public 
lands  as  tenant  of  one  who  lias  erected  building  cannot  assert  claim  ad« 
verse  \o  landlord  till  he  surrenders  premises;  Peyton  v.  Stith,  5  Pet.  491, 
8  L.  Ed.  202,  holding  tenant  cannot  enjoin  ejectment  by  landlord,  although 
he  has  brought  adverse  title;  Henley  v.  Branch  Bank,  16  Ala.  558,  holding 
tenant  is  estopped  from  denying  title  of  purchaser  of  landlord's  title 
at  sheriff's  sale;  Heisen  v.  Heisen,  145  111.  666,  21  L.  R.  A.  438,  34  N.  E. 
598ft  holding  husband  accepting  lease  of  land  from  stranger  may  not  assert 
right  of  dower  in  such  land  during  lease;  Alderson  v.  Marshall,  7  Mont. 
297,  16  Pac.  579,  holding  where  plaintiff  leased  land  to  defendant  with 
privilege  to  buy,  defendant  cannot  dispute  plaintiff's  titte  whether  lessee 
or  vendee;  Mattis  v.  Robinson,  1  Neb.  8,  refusing  to  allow  lessee  to  assert 
title  under  mortgage  purchased  during  tenancy;  Hagar  v.  Wikoff,  2  Okl. 
584,  39  Pae.  282,  holding  lessee  of  public  lands  from  claimant  improving 
same  cannot  assert  adverse  claim  growing  out  of  ^ occupancy ;  Whaley  v. 
Whaley,  1  Spear,  232,  40  Am.  Dec.  595,  holding  where  tenant  holds  as 
tenant  at  will,  he  cannot  assert  title  by  adverse  possession;  Duke  v. 
Harper,  6  Terg.  285,  27  Am.  Dec.  464,  holding  tenant,  although  holding 
adversely,  cannot  dispute  landlord's  title  until  statute  has  fully  run; 
EmeriQk  v.  Tavener,  9  Gratt.  224,  58  Am.  Dec.  220,  holding  in  ejectment 
by  landlord  against  lessee  and  sublessee,  latter  cannot  dispute  title  of 
landlord;  Miller  v.  Williams,  15  Gratt.  218,  allowing  landlord  to  recover 
in  ejectment  without  proving  title,  since  tenants  are  estopped  from  deny- 
ing same ;  Voss  v.  King,  33  W.  Va.  239,  10  S.  E.  403,  holding,  in  unlawful 
detainer  by  landlord,  attornment  by  tenant  to  third  person  is  not  ad- 
missible in  evidence. 

Distinguished  in  Comptograph  Co.  v.  Burrough's  Adding  Mach.  Co.,  183 
Fed.  324,  37  L.  R.  A.  (N.  8.)  821,  105  C.  C.  A.  533,  holding  that  although 
licensee  under  patent  filed  brief  attacking  validity  of  patent,  such  act  did 
not  constitute  repudiation  of  license  contract;  H.  K.  Porter  Co.  v.  Boyd, 
171  Fed.  309,  96  C.  C.  A.  197,  holding  that  where  tenant  or  bailee  was 
already  in  possession  of  property  before  contract  made,  estoppel  does  not 
arise;  Goodman  v.  Malcom,  5  Kan.  App.  297,  48  Pac.  443,  executing  deed 
purporting  to  convey  fee  by  life  tenant  does  not  work  forfeiture  of  his 
estate;  Funk  v.  Kincaid,  5  Md.  409,  410,  holding,  where  landlord  conveys 
reversion  to  third  party,  tenant  may  defend  ejectment  by  disputing  title 
of  third  party. 

Estoppel  of  a  tenant  to  deny  his  landlord's  title.    Note,  89  Am.  St. 
Bia>-  90. 

II— «0 
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Mortgagee,  trustee  or  anyone  who  obtains  possesion  of  property  by  recog- 
nition of  another's  title  thereto,  is  likewise  estopped  ftom  violating  his  con- 
tract by  con.troyertlng  that  title. 

Approved  in  Galloway  v.  Finley,  12  Pet.  295,  9  L.  Ed.  1092,  holding  pur- 
chaser under  executory  contract  of  sale  cannot  enter  for  himself  and  set 
up  defect  in  vendor's  title ;  Bacon  v.  Robertson,  18  How.  488,  15  L.  £d.  504, 
holding  trustee  to  wind  up  bank's  affairs  is  estopped  to  deny  title  of  stock- 
holders to  distribution;  Herbert  v.  Hanrick,  16  Ala.  594,  holding  one 
claiming  under  mortgagor  does  not  hold  adversely  to  the  assignee  of  mort- 
gagee; Lewis  v.  Boskin,  27  Ark.  64,  holding  one  in  possession  under  con- 
tract of  purchase  who  buys  better  title  cannot  assert  same  against  vendor; 
Bramble  v.  Beidler,  38  Ark.  202,  holding,  in  action  for  price  of  forty  acres, 
vendee  cannot  dispute  vendor's  title  to  six  acres  unless  he  avers  he  is  not 
in  possession  of  same ;  Guilfoil  v.  Arthur,  158  111.  607,  41  N.  E.  1011,  hold- 
ing trustee  who  accepts  deed  of  trust  is  estopped  from  denying  title  under 
which  he  enters^  Pepper  v.  Dunlap,  5  La.  Ann.  203,  holding  vendee  who 
executes  mortgage  for  purchase  price  cannot  dispute  vendor's  title  upon 
foreclosure  of  mortgage;  Ash  v.  Holder,  36  Mo.  166,  holding  vendee  iA 
possession  under  contract  of  purchase  may  not  dispute  vendor's  title  but 
will  be  allowed  cost  of  outstanding  title;  Thorndike  v.  Norris,  24  N.  H.  461, 
holding  mortgagor,  executing  mortgage  with  covenants  of  warranty,  can- 
not set  up  title  in  third  person;  Sanders  v.  Wagner,  32  N.  J.  Eq.  510, 
and  Roller  v.  EflSnger,  88  Va.  645,  14  S.  E.  339,  holding  vendor  is  entitled  to 
benefit  of  outstanding  title  acquired  by  vendee  upon  reimbursiug  latter; 
Peck  V.  Mallams,  10  N.  Y.  545,  holding  purchasers  of  sheriff  s  deed  may 
not  dispute  title  thus  conveyed;  Greeno  v.  Munson,  9  Vt.  40,  31  Am.  Dec, 
606,  holding  vendee  in  possession  under  executory  contract  of  sale  does 
not  hold  adversely  to  vendor;  dissenting  opinion  in  Ellege  v.  Cooke, 
5  Lea,  642,  majority  holding  possession  by  vendee  under  contract  of  pur- 
chase is  not  possession  of  vendor  such  as  will  perfect  latter's  title. 

Distinguished  in  Foster  v.  Dwinel,  49  Me.  49,  holding  in  action  of  widow 
for  dower,  tenant  may  show  landlord's  seisin  was  not  such  as  entitles 
widow  to  dower;  Lawton  v.  Howe,  14  Wis.  247,  holding  rule  that  tenant 
may  not  purchase  outstanding  claim  is  not  applicable  to  grantee  who  enters 
and  holds  in  his  own  right. 

Statute  of  limitations  as  between  trustor  and  trustee.    Note,  99  Am. 
Dec.  391. 

Tenant  cannot  change  character  of  his  tenure  by  his  mere  act;  his  posses- 
gion  is  that  of  his  landlord  until  notice  to  latter  that  tenant  holds  adversely' 
to  him. 

Approved  in  Singer  v.  Nolan,  99  Ark.  451,  138  S.  W.  960,  holding  that 
where  tenants  in  common  hold  possession  of  land,  one  tenant  may  dis- 
possess others  by  notice  of  adverse  claim;  Andrews  v.  Rio.  Grande  Live- 
stock Co.,  16  N.  M.  534,  120  Pac.  312,  and  Cosgrove  v.  Franklin,  36  R.  I. 
543,  87  Atl.  550,  both  holding  that  where  former  tenant  had  brought  at- 
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tentidn  to  hid  former  landlord  to  fact  that  he  claimed  land  and  held  it 
adversely  for  ten  years,  he  acquired  title;  Graydon  v.  Hnrd,  55  Fed.  728, 
6  U.  S.  App.  610,  holding  possession  of  tenant  at  sufferance  is  not  adverse 
until  owner  has  notice  of  hostile  holding;  Doe  v.  Reynolds,  27  Ala.  376, 
folding  attornment  of  tenant  to  stranger  does  not  affect  landlord's  pos- 
session; Emerson  v.  Goodwin,  9  Conn.  429,  holding  landlord  who  possesses 
through  tenant  is  ousted  within  meaning  of  statute  against  selling  pre- 
tended titles ;  Spalding  v.  Grigg,  4  Ga,  89,  holding  life  tenant's  possession 
of  slaves  not  adverse  where  assertions  of  ownership  did  not  -come  to 
^owledge  of  reversioner  j  Morgan  v.  Morgan,  10  Ga.  310,  holding  mort- 
^^ee  claiming  by  adverse  possession  must  prove  that  mortgagor  had  notice 
^  hostile  acts;  Rigg  v.  Cook,  4  Gilm.  351,  46  Am.  Dec.  473,  where  tenant 
^  fitted  tenure  by  paying  rent  within  statutory  period,  held  no  title  by 
^^^Tse  possession;  Byrne  v.  Beeson,  1  Doug.  (Mich.)  181,  holding  where 
^'^nant  attorns  to  third  party  without  consent  of  landlord,  either  tenant 
oi  landlord  may  prevent  eviction  by  showing  its  invalidity;  Campau  v. 
Lafferty,  50  Mich.  118,  15  N.  W.  42,  holding  adverse  i>ossession  will  not 
avail  in  defense  to  ejectment  by  landlord,  unless  notice  of  adverse  holding 
is  brought  home  to  latter ;  Tripe  v.  Marcy,  39  N.  H.  445,  holding  possession 
of  mortgagor  who  continues  in  possession  after  mortgage  is  not  adverse 
until  notice  to  mortgagee;  Whaley  v.  Whaley,  1  Spear,  233,  40  Am.  Dec. 
.  597,  holding  statute  does  not  run  in  favor  of  one  who  enters  by  bare  per- 
mission of  owner  in  absence  of  proof  ,of  notice  of  adverse  holding  to  such 
owner;  Duke  v.  Harper,  6  Yerg.  286,  287,  27  Am.  Dec.  464,  465,  refusing 
to  confirm  tenant's  adverse  title  in  absence  of  proof  of  landlord's  knowl- 
edge of  hostile  holding;  Ross  v.  Blair,  Meigs,  546,  approving  charge  to 
^  jury  that  to  constitute  adverse  possession,  tenant's  attornment  to  stranger 

must  be  known  to  landlord;  Johnson  v.  Toulmin,  18  Ala.  54,  52  Am.  Dec. 
213,  holding  fact  that  one  tenant  in  common  receives  all  profits  does  not 
divest  possession  of  cotenant;  Society  Prop,  of  Gospel  v.  Sharon,  28  Vt. 
614,  holding  statute  does  not  run  against  landlord  until  notice  of  tenant!s 
adverse  holding. 
/  Distinguished  in  Ashley  v.  Rector,  20  Ark.  375,  holding  notorious  and 

unequivocal  acts  of  ownership  by  one  tenant  in  conmion  causes  statute 
to  run  in  its  favor;  Snydor  v.  Palmer,  29  Wis.  249,  holding  where  one 
tenant  in  common  in  possession  conveys  fee  to  stranger^  possession  of  such 
grantee  is  adverse  without  notice  to  landlord. 

Disseizin  by  tenant.    Note,  15  Am.  Dec.  460,  461. 
Tenant's  right  to  acquire  title  not  inconsistent  with  landlord's  when 
tenancy  conunenced.    Note,  53  L.  R.  A.  941,  943,  945. 

When  tenant  disclaims  the  tenure,  his  possession  becomes  tortious  and  the 
relation  of  landlord  and  tenant  is  dissolved. 

Approved  in  Stover  v.  Davis,  57  W.  Va.  204,  205,  49  S.  E.  1025,  1026, 
following  rule;  Dawson  v.  Falls  City  Boat  Club,  136  Mich.  263,  99  N.  W. 
19y  good  faith  is  not  element  of  adverse  possession;  Woodward  v.  Brown, 
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13  Pet.  4y  10  L.  Ed.  32,  holding  tenant,  who  attorns  to  third  party,  ia  not 
entitled  to  notice  to  qnit;  Walden  v.  Bodley,  14  Pet.  162,  10  L.  Ed.  401, 
where  vendee  of  defendant  buys  and  claims  under  adverse  title,  he  is  not 
estopped  from  denying  defendant's  title;  Merryman  v.  Bourne,  9  Wall. 
601,  19  L.  Ed.  686,  holding  where  landlord  is  sued  in  ejectment   and 
tenant  attorns  to  successful  ejector,  relation  of  defendant  is  extinguished; 
Smythe  v.  Henry,  41  Fed.  709,  holding  where  Indian  executes  void  deed 
and  accepts  lease  from  his  grantee  his  x>o8session  is  not  that  of  the  grantee ; 
WeUs  v.^  Sheerer,  78  Ala.  146,  holding  tenant  who  asserts  ownership  in 
himself,  disavows  tenancy  and  may  be  ejected;  Dahm  v.  Barlow,  93  Ala. 
125,  9  South.  699,  holding,  however,  that  possession  under  deed  conveying 
less  than  entire  interest  is  not  adverse  and  is  not  disclaimer;  Merrick  v. 
Hutt,  15  Ark.  342,  holding,  however,  that  purchaser  after  receiving  con- 
veyance holds  adversely  to  vendor;  Hanford  v.  Fitch,  41  Conn.  500,  hold- 
ing, where  life  tenant  buys  and  enters  under  mortgage  interest,  tenancy 
ceases  and  statute  begins  to  run;  Fortier  v.  Ballance,  5  Gilm.  46,  holding 
landlord  may  evict  tenant  before  expiration  of  lease  when  tenant  attorns 
to  stranger;  Tobin  v.  Young,  124  Ind.  611,  24  N.  E.  122,  holding  notice 
to  quit  is  unnecessary  after  tenant  has  denied  lease  by  asserting  owner- 
ship; Goodman  v.  Malcolm,  6  Kan.  App.  297,  298,  48  Pac.  443,  holding, 
where  life  tenant  disclaims  tenure  and  asserts  claim  to  fee,  remainderman 
may  sue  to  determine  question  of  title;  Richardson  v.  Richardson,  72  Me. 
408,  holding  assumpsit  will  not  lie  for  rents  after  one  tenant  in  common 
has  disseized  cotenant;  Kunzie  v.  Wixom,  39  Mich.  388,  holding  occupant 
of  land  who  asserts  title  in  himself  forfeits  right  to  notice  to  quit  as 
tenant  at  sufferance;  Amick  v.  Burbaker,  101  Mo.  477,  14  S.  W.  628,  hold- 
ing tenant  at  will  who  asserts  ownership  is  liable  to  ejectment  without 
notice  to  quit;  Currier  v.  Perley,  24  N.  H.  227,  holding  lessee  liable  for 
rent  where  tenancy  was  not  ended  by  notice  to  quit  or  disclaimer  of  ten- 
ancy; Sumner  v.  Murphy,  2  Hill  (S.  C),  492,  27  Am.  Dec.  399,  holding 
occupant  under  parol  gift  may  acquire  title  by  adverse  possession;  Emerick 
V.  Tavener,  9  Gratt.  226,  58  Am.  Dec.  221,  holding  where  tenant  yields 
possession  to  stranger  giving  him  deed  to  fee,  stranger  may  be  evicted 
without  notice  to  quit  from  landlord ;  Emerick  v.  Tavener,  9  Gratt.  229,  232, 
68  Am.  Dec.  223,  226,  holding  where  tenant  attempts  to  convey  fee,  land- 
lord may  sue  him  in  ejectment  without  notice  to  quit ;  Campbell  v.  Fetter- 
man,  20  W.  Va.  412,  holding  where  tenant  purchases*  from  landlord,  subse- 
quent possession  is  not  possession  as  tenant  and  may  be  relied  on  as  part 
performance;  Swann  v.  Thayer,  36  W.  Va.  52,  14  S.  E.  425,  holding  tenant 
who  buys  outstanding  title  and  sells  fee  to  others  is  no  longer  estopped  as 
tenant  from  denying  landlord's  title;  Evans  v.  Enloe,  70  Wis.  349,  34  N.  W. 
920,  holding  landlord  may  eject  tenant  without  notice  to  quit  after  tenant 
denies  landlord 's  right  to  rent  or  possession ;  Mattis  v.  Robinson,  1  Neb. 
8,  holding  tenant  for  year,  purchasing  outstanding  mortgage,  may   not 
assert  same  against  landlord. 


\ 

\ 


789  ^  WILLISON  v.  WATKINS.  3  Pet.  43-66 

Disting^shed  in  De  Lancey  v.  Ganong,  9  N.  Y.  23,  holding  tenant  for 
Melinite  term  does  not  forfeit  lease  by  claiming  to  own  fee ;  Gale  v.  Oil  Run 
^et.  Co.,  6  W.  Va.  209,  210,  holding  failure  of  tenant  for  years  to  pay  rent 
^oes  not  forfeit  unexpired  term  of  lease.  ^ 

Effect  of  disclaimer  of  lessor's  title.    Note,  42  Am.  Dec.  134. 

Denial  of  tenancy  as  waiver  of  notice  to  quit  or  demand  of  possession. 

Note,  25  L.  B.  A.  (K.  S.)  105. 
l^ecessity  of  notice  to  quit  to  tenant  denying  right  of  person  entitled 

as  successor  to  landlord.    Note,  15  E.  B.  0.  656. 

X*os868Blon  of  property  originally  acquired  by  recognition  of  another's  title 
•oxxies  adverse  by  open  kaown  disclaimer  of  tenure,  and  after  lapse  of  statu- 
JEieriod,  action  by  owner  is  barred. 
jy^^^I^lproved  in  Thomas  v.  Young,  81  Conn.  706,  71  Atl.  1102,  holding  that 
x^^  ^^imer  by  lessee  does  not  afford  him  right  to  assert  adverse  title  until 
^/^^^"t^ory  time  expires;  Boydstun  v.  Jacobs,  38  Nev.  178,  147  Pac.  448, 
,^.  ^^^^  trustee  conveyed  certain  property  to  cestui  que  trust,  retaining  and 
^  ^^^^V.'iig  rents  on  what  was  claimed  by  latter,  trustee  disavowed  latter's 
^S^^i:^^  and  adverse  possession  began;  Patterson  V.  Hewitt,  11  N.  M.  42,  66 
pac.  565,  56  U  B.  A.  658,  Comp.  Laws,  1897,  §§  2916,  2930,  apply  limitations 
to  trusts  founded  on  verbal  agreements  where  defendant  has  not  fraudu- 
lently concealed  his  cause  of  action,  or  its  existence  thereof  from  party 
entitled ;  bumett  v.  Atteberry,  105  .Tex.  128,  145  S.  W.  586,  holding  that 
purchaser  could  acquire  title  by  adverse  possession  as  against  vendor's 
lien,  where  holder  of  lien  never  notified  him  of  claim;  Illinois  Steel  Co.  v. 
Budzisz,  139  Wis.  328,  329,  330,  331,  336,  337,  121  N.  W.  365,  366,  368, 
holding  where  grantee  of  tenant  takes  possession  of  premises,  bringing 
knowledge  to  owner  of  defiance  of  latter's  right  and  such  possession  con- 
tinues for  statutory  period,  grantee  acquires  title;  Bradstreet  v.  Hunting- 
ton, 5  Pet.  440,  442,  8  L.  Ed.  184,  185,  holding  one  who  enters  and  holds  for 
himself  under  deed  from  third  party  having  no  title  may  claim  by  adverse 
possession;  Zeller  v.  Eckert,  4  How.  296,  11  L.  Ed.  982,  holding  possession 
for  benefit  of  heirs  under  will  becomes  adverse  by  explicit  disavowal  of, 
such  holding;  Bowman  v.  Wathen,  2  McLean,  399,  Fed.  Cas.  1740,  barring 
right  of  cestui  que  trust  to  property  in  avowedly  hostile  possession  of  trus- 
tee; Moore  v.  Greene,  2  Curt.  210,  Fed.  Cas.  9763,  holding  guardian  of 
plaintiff,  in  possession  under  deed  from  third  person,  may  set  up  statute 
of  limitations ;  Tillotson  v.  Doe,  5  Ala.  410,  39  Am.  Dec.  S82,  holding  statute 
runs  in  favor  of  tenant  from  date  of  landlord's  knowledge  of  disclaimer 
of  tenure ;  Abercrombie  v.  Baldwin,  15  Ala.  370,  holding  where  one  tenant 
in  common  is  in  possession,  improving  and  selling  land,  his  cotenant  is 
ousted;  Fair  v.  Garthright,  5  Ga.  14,  holding  possession  of  vendee  under 
contract  of  purchase  is  adverse;  Ogden  v.  Walker,  6  Dana,  422,  holding 
statute  of  limitations  protects  quasi  tenant  who  continues  in  possession 
twenty  years  after  notifjdng  landlord  that  he  holds  adversely;  Sebastian 
V.  Ford,  6  Dana,  437,  holding  tenant  who  has  claimed  land  adversely  for 
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twenty  years  to  knowledge  of  landlord,  may  set  up  statute  of  limitations; 
Chiles  V.  Jones,  7  Dana,  531,  holding  adverse  possession  under  patent  for 
twenty  years  is  absolute  bar  to  ejectment  regardless  of  origin  of  such 
posslSsion ;  Morton  v.  Lawson,  1  B.  Mon.  48,  holding  statute  runs  in  favor 
of  tenant  after  such  open  acts  of  ownership  that  landlord's  knowledge  is 
presumed;  Dubois  v.  Campau,  28  Mich.  318,  concurring  opinion,  holding 
whether  possession  of  one  tenant  in  common  who  collects  rents  and  gives 
leases  is  adverse,  is  question  for  jury;  Campau  v.  Dubois,  39  Mich.  281, 
286,  collecting  cases  and  holding  statute  protects  title  of  one  tenant  in 
common  after  twenty-five  years  of  known  and  undisputed  possession;  Sands 
V.  Davis,  40  Mich.  19,  holding  tenant  in  common  who  enters  under  claim 
hostile  to  cotenants,  holds  adverse  possession;  Page  v.  Kinsman,  43  N.  H. 
332,  holding  lessee  may,  after  expiration  of  lease,  assert  pre-existing  title 
adverse  to  landlord;  Neher  v.  Armijo  (N.  M.),  64  Pac.  240,  holding  where 
one  tenant  in  common  grants  fee,  statute  runs  in  favor  of  grantee  against 
other  tenants ;  Roseboom  v.  Van  Vechten,  5  Denio,  426,  holding  life  tenant 
who  asserts  ownership  of  fee  is  in  adverse  possession  and  may  levy  fine; 
Williams  v.  First  Presb.  Society,  1  Ohio  St.  507,  holding  where  trustee 
conveyed  fee  and  cestui  que  trust  suffered  grantee  to  hold  for  fifty  years, 
statute  of  limitations  is  tar;  Sumner  v.  Murphy,  2  Hill  (S.  C),  492,  27 
Am.  Dec.  399,  holding  occupant  under  parol  gift  acquires  title  by  lapse 
of  time;  Trustees  of  Wadsworthville  Poor  School  v.  Jennings,  40  S.  C. 
181,  42  Am.  St.  Rep.  866,  18  S.  E.  26^,  holding  tenant's  attempt  to  convey 
fee  makes  possession  adverse  and  after  twenty  years  grant  to  lessee  will 
be  presumed;  Turner  v.  Smith,  11  Tex.  629,  holding  statute  runs  against 
trust  where  cestui  que  trust  is  in  open  adverse  possession  to,  knowledge  of 
owner;  Robertson  v.  Wood,  16  Tex.  5,  65  Am.  Dec.  143,  holding  vendee, 
holding  as  owner  under  executed  conveyance  to  knowledge  of  vendor,  is  in 
adverse  possession;  North  v.  Barnum,  10  Vt.  223,  224,  holding,  where 
grantor  claims  his  deed  to  be  void  and  grantee  with  notice  permits  him  to 
retain  land,  such  possession  is  adverse;  Hall  v.  Dewey,  10  Vt.  599,  holding 
where  tenant  notifies  his  landlord  of  hostile  holding,  landlord  is  within 
statute  prohibiting  deeds  from  persons  not  in  possession;  Yoss  v.  King, 
33  W.  Va.  245,  10  S.  E.  405,  holding  tenant  sued  in  unlawful  detainer  may 
prove  that  he  holds  adversely  to  knowledge  of  landlord;  Swann  v.  Young, 
36  W.  Va.  67,  14  S.  E.  430,  holding  possession  of  grantee  of  fee  from 
tenant  to  landlord's  knowledge  constitutes  adverse  possession;  Piatt  v. 
Vattier,  1  McLean,  166,  Fed.  Cas.  11,117,  holding  statute  runs  in  favor  of 
tenant  who  asserts  exclusive  ownership;  Chambers  v.  Pleak,  6  Dana,  431, 
32  Am.  Dec.  83,  holding  quasi  tenant  purchasing  outstanding  title  cannot 
claim  by  adverse  possession  without  proving  notice  to  landlord;.  New 
Market  v.  Smart,  45  N.  H.  103,  holding  adverse  possession  of  cestui  que 
trust  depends  on  whether  trustee  has  notice  of  disavowal  of  trust;  Whit- 
mire  V.  Wright,  22  S.  C.  453,  53  Am.  Eep.  728,  holding  grantee  of  fee  may 
show  that  grantor  had  only  leasehold  to  defeat  right  of  dower;  Duke  v. 
Harper,  6  Yerg.  286,  27  Am.  Dec.  464,  refusing  to  confirm  tenant's  adverse 
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title,  however,  in  absence  of  proof  of  notice  to  landlord  of  adverse  holding; 
Brown  v.  Storm,  4  Vt.  44,  holding  purchaser  from  occupant  of  land  under 
contract  of  sale  may  recover  improvements  from  owner;  Enjerick  v. 
Tavener,  9  Gratt.  237,  58  Am.  Dec*  230,  holding,  however,  tenant's  holdin,^ 
is  not  adverse  until  notice  to  landlord ;  Trustees  v.  Jennings,  40  S.  C  178> 
^2  Am.  St.  Bep.  863,  18  S.  £.  260,  holding  when  tenant  disclaims  it  is 
landlord's  duty 'to  protect  his  title  by  regaining  possession. 

Distinguished  in  Sherman  v.  Champlain  Trans.  Co.,  31  Vt.  178,  holding 
lessee  of  patented 'article  may  not  repudiate  lease  so  as  not  to  be  liable 
for  rent  of  article  used. 

Actions  in  which  title  to  real  estate  may  not  be  tried  or  questioned. 
Note,  89  Am.  Dec.  428. 

Necessity  for  color  of  title,  not  expressl]^  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (K.  S.)  1195. 

Mortgagee  or  vendee  of  teaant,  or  purchaser  of  tenant's  rights  at  sheriff 
sale,  assumes  tisnant's  relations  to  landlord  and  cannot  deny  tenancy. 

Cited  in  Trustees  v.  Jennings,  40  S.  d^  177,  42  Am.  St.  Rep.  862,  18 
S.  E.  260,  holding  purchaser  at  sheriff's  sale  of  tenant's  interest  is  estopped 
from  denying  tenancy;  Lane's  Lessee  v.  Osmcnt,  9  Yerg.  90,  holding  pur- 
chaser of  lessee's  interest  cannot  deny  landlord's  title  whether  he  had 
notice  of  lease  or  not;.Emerick  v.  Taverner,  9  Gratt.  239,  58  Am.  Dec.  231, 
approving  charge  to  jury  that  tenant's  grantee  in  deed  conveying  fee 
occupies  same  relation  to  landlord  as  tenant. 

Statute  of  limitations  receives  same  constmction  and  application  at  law 
and  in  equity. 

Approved  in  Piatt  v.  Vattier,  9  Pet.  417,  9  L.  Ed.  178,  refusing*  to  en- 
force in  equity  claim  to  land  held  adversely  thirty  years;  Boone  v.  Chiles, 
10  Pet.  221,  223,  9  L.  Ed.  404,  holding  trust  cannot  be  enforced  against 
claimants  who  openly  disavow  trust  and  hold  land  adversely  for  many 
years;  Jenkins  v.  Pye,  12  Pet.  262,  9  L.  Ed.  1079,  refusing  to  order  an 
accounting  after  lapse  of  twenty  years;  Speidel  v.  Henrici,  120  U.  S.  386, 
80  L.  Ed.  719,  7  Sup.  Ct.  611,  and  Naddo  v.  Bardon,  47  Fed.  790,  holding 
statute  of  limitations  runs  against  express  trust  openly  disavowed  by  trus- 
tee to  knowledge  of  cestui  que  trust;  Bowman  v.  Wathen,  2  McLean,  396, 
Fed.  Caa.  1740,  barring  defendant's  rights  to  franchise  in  equity  after 
lapse  of  time  although  statute  of  limitations  did  not  apply  to  him  as  non- 
resident; Baker  v.  Biddle,  1  Bald.  419,  Fed.  Cas.  764,  refusing  to  order 
an  accounting  where  plaintiff's  claim  is  barred  at  law,  and  no  cause  ap- 
pears for  equitable  relief;  Perkins  v.  Cartmell,  4  Harr.  277,  42  Am.  Dec. 
758,  refusing  to  enforce,  in  equity,  legacy  charged  ui)on  land  after  lap«o 
of  thirty  years  without  demand;  Atkins  v.  Hill,  7  Ga.  579,  denjdng  recov- 
ery by  distributees  against  administrator  on  account  returned  nineteen 
years  before ;  Keaton  v.  Greenwood,  8  Ga.  103,  holding  statute  runs  against 
expjress  trust  only  from  the  time  when  trustee's  disavowel  is  known;  Clark 
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V.  Claxk,  21  Neb:  412,  32  N.  W.  162,  holding  statute  does  not  ran  against 
cestui  que  trust  in  possession  until  trustee  disavows  trust;  Clark  v.  Potter, 
32  Ohio  St.  59,  refusing  to  allow  mortgagor  to  redeem  in  equity  after  long* 
acquiescence  in  mortgagee's  ownership;  York's  Appeal,  110  Pa.  St.  82,  2 
Atl.  69,  holding  claim  of  creditor  against  executor  of  estate  is  barred  in 
equity  by  lapse  of  twelve  years. 

Limitations  in  equity.    Note,  12  Am.  Dec.  S71. 

Wliere  mortgagor  is  permitted  to  remain  in  possession,  mortgage,  after 
lapse  of  time,  will  he  presumed  to  have  heen  discharged  hy  payment  or  release. 

Approved  in  dissenting  opinion  in  Wright  v.  Eaves,  10  Rich.  Eq.  698, 
majority  holding  no  presumption  arises  from  twenty  years'  possession  by 
vendee  of  mortgagor. 

By  setting  up,  or  attorning  to,  title  adverse  to  his  landlord,  tenant  commits 
fraud  as  much  as  hy  hreach  of  any  other  trust. 

Cited  in  Byrne  v.  Beeson,  1  Doug.  (Mich.)  183,  holding  it  fraud  for  third 
party  to  whom  tenant  attorns,  to  use  such  attornment  to  oust  landlord. 

The  rule  that  tenant  shall  not  dispute  landlord's  title  does  not  apply  to 
vendor  and  vendee. 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  98  Me.  277,  56  Atl.  910,  hold- 
ing in  trover  to  recover  logs  cut  by  defendant  where  he  and  his  licensors 
derived  title  from  those  who  held  deed  of  whole  town  and  claimed  as  ex- 
clusive owners  and  defendant  and  licensors  held  under  recorded  warranty 
deed,  defendant  not  tenant  in  common  with  plaintiff;  Pugh  v.  Stigler,  21 
Okl.  858,  97  Pac.  567,  holding  that  where  title  of  vendor  hds  failed,  ven- 
dee, in  order  to  plead  want  of  title  in  suit  against  him  for  balance  of  pur- 
chase money,  must  offer  to  restore  possession;  John  L.  Roper  Lumber  Co. 
v.  Richmond  Cedar  Works,  168  N.  C.  347,  84  S.  E.  525,  holding  that  one  in 
possession  of  land  under  color  of  title  may  fortify  title  by  purchasing  out- 
standing interests  without  affecting  his  adverse  claim ;  Watkins  v.  Holman, 
16  Pet.  54,  10  L.  Ed.  885,  holding  vendee  after  receiving  conveyance  may 
dispute  vendor 's  title ;  Croxall  v.  Shererd,  5  Wall.  287,  18  L.  Ed.  579,  hold- 
ing possession  by  bona  fide  purchaser  is  adverse  to  all  the  world;  Robert- 
son V.  Pickrell,  109  U.  S.  615,  27  L.  Ed.  1051,  3  Sup.  Ct.  412,  holding 
grantee  of  life  estate  granted  without  reference  to  a  reversion  may  dispute 
title  of  grantor;  Elder  v.  McClaskey,  70  Fed.  547,  37  U.  S.  App.  1,  holding 
claimants  in  possession  who  purchase  outstanding  titles  similar  to  plain- 
tiff's are  not  estopped  from  denying  plaintiff's  title;  Merrick  v.  Hutt,  15 
Ark.  342,  holding  purchaser  at  tax  sale  stands  in  position  of  vendee  and  is 
not  estopped;  King  v.  Carmichael,  136  Ind.  27,  43  Am.  St.  Rep.  309,  35 
N.  E.  512,  holding  where  one  tenant  in  common  executes  deed  conveying 
entire  fee,  his  grantee  holds  adversely;  Macklot  v.  Dubreuil,  9  Mo.  485 
(481),  43  Am.  Dec.  553,  holding  successors  in  interest  of  vendee  may  dis- 
pute title  of  vendor  in  ejectment;  Gardner  v.  Greene,  5  R.  I.  110,  holding 
vendee  is  not  estopped  from  denying  right  of  vendor's  widow  to  dower; 
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Gray  v.  Bates,  3  Strob.  507,  holding  vendee  who  purchases  from  one  tenant 
in  common  without  reference  to  cotenants,  may  assert  adverse  possession; 
Robertson  v.  Wood,  15  Tex.  5,  65  Am.  Dec.  143,  holding  possession  of  ven- 
dee claiming  under  executed  conveyance  to  vendor's  knowledge  is  adverse 
to  vendor's  title;  Howard  v.  McKenzie,  54  Tex.  187,  holding  possssion  of 
vendee  under  executory  contract  of  sale  is  adverse  when  obtained  from 
vendor  by  suit. 

Distinguished  in  Clarke  v.  McClure,  10  Gratt.  311,  313,  holding  posses- 
sion open  and  notorious,  for  twenty  years  under  parol  gift,  not  a  bar  to 
ejectment. 

3  Pet.  57-^7,  7  L.  Ed.  601,  UinTEB  STATES  v.  PRESTON. 

Persona  of  color  seized  under  acts  prolubltlng  slave  traffic  are  subject  to 
orders  of  tlie  President  under  act  of  March  3»  1819.  , 

Cited  in  Isabella  v.  Pecot,  2  La.  Ann.  392,  holding  State  court  has  no 
jurisdiction  to  award  freedom  to  illegally  imported  slave;  Gedney  v. 
L'Amistad,  10  Fed.  Cas.  150,  holding  Spain  not  entitled  to  surrender  of 
slaves  found  in  possession  of  Spanish  vessel. 

Admiralty  decree  is  not  final,  pending  an  appeal  in  Federal  Supreme  Court, 

Approved  in  The  Lillie,  42  Fed.  180,  holding  that  there  can  be  but  one 

docket  fee  allowed  on  final  hearing.     Citation  of  3  Pet.  675,  in  The  Panama, 

01c.  354,  Fed.  Cas.  10,703,  on  point  that  court  of  admiralty  will  adjust 

all  claims  upon  a  fund  in  its  possession,  probably  refers  to  this  case. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  252,  31  L.  R.  A.  259,  65 
N.  W.  720,  holding  stay  bond  on  appeal  in  admiralty  is  not  without  con- 
sideration. 

Statute  will  not  goverm  case  on  appeal  in  admiralty  unless  it  is  an  exist- 
ing valid  statute  when  decree  of  lower  court  is  affirmed. 

Approved  in  Gwin  v.  United  States,  184  U.  S.  675,  46  L.  Ed.  750,  22  Sup. 
Ct.  529,  holding  repealing  act  operates  upon  pending  cases;  United  States 
v.  Van  Vliet,  22  Fed.  643,  holding  where  penal  statute  is  repealed  after 
conviction  of  defendant,  judgment  will  be  arrested;  Pope  v.  Lewis,  4  Ala. 
489,  491,  and  Saco  v.  Gurney,  34  Me.  14,  refusing  to  award  penalty  allowed 
by  statute  where  penal  law  was  repealed  pending  conviction;  First  Nat. 
Bank  v.  Henderson,  101  Cal.  310,  35  Pac.  900,  affirming  judgment  of  lower 
court  for  plaintiff  when  statute  prohibiting  action  by  plaintiff  is  repealed 
pending  appeal;  Bank  v.  State,  12  Ga.  492,  denying  penalty  where  penal 
statute  was  rei)ealed  before  judgment;  Keller  v.  State,  12  Md.  326,  71 
Am.  Dec.  697,  holding  where  penal  statute  is  repealed  before  judgment 
for  x)enalty  is  affirmed,  judgment  must  be  reversed;  Commonwealth  v. 
Standard  Oil  Co.,  101  Pa.  St.  150,  holding  repeal  of  statute  imposing  tax 
and  penalty,  'reserving  right  to  tax,  ends  all  suits  for  penalty;  Folger  v. 
The  Robert  G.  Shaw^  2  Wood.  &  M.  540,  Fed.  Cas.  4899,  holding  after  ap- 
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peal  in  admiralty,  if  appeal  is  abandoned;  in  absence  of  other  record  before 
court,  judgment  below  will  be  affirmed. 

Distinguished  in  Hargrove^  v.  Chambers,  30  Ga.  602,  holding  that  lia- 
bility of  directors  for  corporation's  debt  is  not  extinguished  by  expiration 
of  company's  charter. 

Miscellaneous.  Cited  in  Sharon  v.  Sharon,  79  Cal.  647,  22  Pac.  30,  as 
instance  where  court  went  outside  of  record  to  do  justice  between  the 
parties. 

3  Pet.  68,  7  Ip.  Ed.  605,  UNITED  STATES  BANK  ▼.  SWAN. 

When  appeal  is  dismissed  for  failure  to  file  transcript  In  required  time, 
appellant  has  whole  term  in  which  to  file  it  and  reinstate  case,  and  an  official 
certificate  of  such  dismissal  may  not  be  given  by  clerk  during  term. 

Cited  with  approval  in  Trevino  v.  Stillman,  48  Tex.  565,  holding  mandate 
of  appellate  court  will  not  issue  until  end  of  term  in  absence  of  special 
order. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  851. 

3  Pet.  69<86,  7  Ii.  Ed.  606,  BELL  v.  CUNNINGHAM. 

Where  principal  has  no  knowledge  of  agent's  deviation  from  orders,  his 
approval  of  agent's  acts  does  not  amount  to  ratification  of  agent's  deviation. 
V  Approved  in  Oxford  Lake  L.  v.  First  Nat.  Bank  of  Pensacola,  40  Fla. 
359,  24  South.  483,  fraudulent  concealment  invalidates  ratification;  C.  E. 
Wise  &  Bro.  v.  Texas  Co.,  166  N.  C.  621,  82  S.  E.  978,  holding  that  burden 
of  proving  ratification  by  principal  is  on  agent,  arid  without  this  proof 
nonsuit  properly  granted;  Thompson  v.  Murphy,  60  W.  Va.  51,  6  L.  B.  A. 
(N.  S.)  311,  53  S.  E.  911,  discussing  liability  of  corporation  on  note  issued 
by  oflScer;  Wheeler  v.  N.  W.  Sleigh  Co.,  39  Fed.  351,  holding  no  ratifica- 
tion where  agent,  ordered  to  sell  stock,  sells  stock  and  dividend,  and 
principal  retains  proceeds,  not  knowing  facts ;  Starr  v.  Galgate  Ship  Co.,  68 
Fed.  243,  29  U.  S.  App.  599,  holding  no  ratification  where  agent  changes 
charter  without  authority  and  principal  confirms  charter  without  notice 
of  change;  Nichols  v.  Bruns,  5  Dak.  Ter.  34,  37  N.  W.  755,  holding  principal 
not  liable  for  deceit  of  unauthorized  agent  by  accepting  benefits  without 
knowledge  of  deceit;  Croom  v.  Swan,  1  Fla.  216,  holding  principal  not 
liable  for  agent's  false  warranty,  of  which  former  is  unaware;  Oxford 
Lake  Line  v.  First  National  Bank  (Fla.),  24  South.  483,  holding  agent 
cannot  defend  principal's  action  on  ground  of  ratification  where  latter 
had  knowledge  of  former's  acts;  Pennsylvania  etc.  Co.  v.  Dandridge,  8 
Gill  &  J.  324,  29  Am.  Dec.  558,  holding  corporation  does  not  adopt  con- 
tract made  by  agent  by  retaining  contract  price,  unless  terms  of  contract 
were  fully  known;  Adams  Express  Co.  v.  Trego,  35  Md.  69,  holding  un- 
authorized permission  of  agent  to  subagent  to  engage  in  competition  is 
not  ratified  by  principal  where  latter  had  no  knowledge  of  facts;  Bannon 
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V.  Warfield,  42  Md.  42,  holding  agent  employed  to  lend  money  may  not 
rely  on  ratification  of  principal  when  latter  did  not  know  facts  concerning 
property  pledged;  Taliaferro  v.  First  National  Bank,  71  Md.  214,  17  Atl. 
1039,  holding  principal's  indorsement  of  securities  in  ignorance  of  wrong- 
ful sale  by  agent  does  not  ratify  sale;  Hyde  v.  Larkin,  35  Mo.  App.  373, 
}iolding  corporation  does  not  ratify  assignment  of  cause  of  action  in  its 
favor  by  receiving  money  therefor,  unless  it  knew  terms  of  the  contract; 
Smith  V.  Tracy,  36  N.  Y.  86,  holding  receipt  by  principal  of  proceeds  of 
sale,  in  ignorance  of  agent's  unauthorized  warranty,  is  not  ratification. 

Agent  l8  bound  to  follow  such  instructions  as  principal  gives  him  and  is 

■ 

liable  in  damages  for  any  injury  resulting  ftom  departure  from  his  orders. 

Approved  in  Ferguson  v.  Porter,  3  Fla.  39,  holding  gratuitous  factor  lia- 
ble for  loss  of  goods  shipped  to  Charleston,  instead  of  New  Orleans  as 
ordered. 

If  principal,  with  fnll  knowledge  of  facts,  receives  and  sells  goods  puTt 
chased  for  him  contrary  to  his  orders,  without  signifying  intent  to  disavow 
agent's  acts,  ratification  may  be  inferred. 

^proved  in  Perkins  v.  Currier,  3  Wood.  &  M.  86,  Fed.  Cas.  10,985,  hold- 
ing where  lessee  of  business  makes  unauthorized  change,  and  lessor,  know- 
ing all  facts,  acquiesces  for  long  time,  there  is  ratification;  Hitchcock  v. 
McGehee,  7  Port.  562,  holding  silence  of  principal  does  not  amount  to 
i-atification  of  acts  of  which  he  is  not  informed  until  lapse  of  great  length 
of  time;  Lee  v.  Fontaine,  10  Ala.  771,  44  Am.  Dec.  513,  holding  principal 
ratifies  agent's  deviation  by  his  silence  when  he  does  not  object  to  same 
in  reasonable  time;  Minnesota  L.  0.  Co.  v.  Montague,  65  Iowa,  73,  21 
N.  W.  187,  holding  principal's  silence  for  more  than  reasonable  time  after 
he  ought  to  have  learned  the  facts  of  agent's  transaction  amounts  to  ratifi- 
cation; Low  v.  Railroad  Co.,  45  N.  H.  379,  holding  corporation  liable  for 
services  rend^ed  in  perfecting  its  organization,  where  company  takes  bene- 
fit of  services  with  full  knowledge  of  facts ;  East  Tennessee  R.  R.  v.  Nelson, 
1  Cold.  279,  holding  ratification  of  principal  is  question  of  fact  for  jury 
where  principal  received  and  sold  goods  without  objection. 

Measure  of  damages  for  breach  of  agent's  orders  is  positive  and  direct  loss 
from  such  breach;  speculative  damages,  dependent  on  possible  successive 
schemes,  should  not  be  allowed. 

Cited  in  McAlpin  v.  Lee,  12  Conn.  133,  30  Am.  Dec.  610,  holding  in  action 
for  price  of  goods  sold,  damages  will  not  be  reduced,  because  superior 
goods  contracted  for  were  of  greater  value  than  contract  price ;  Tide  Water 
etc.  Co.  V.  Archer,  9  Gill  &  J.  535,  holding,  in  condemning  land  for  canal, 
only  damages  for  direct  loss  resulting  immediately  from  canal  may  be 
allowed;  McWhirter  v.  Douglas,  1  Cold.  603,  refusing  to  award  damages 
for  breach  of  promise  to  pay  difference  in  profits  of  two  businesses;  Stell 
V.  Paschal,  41  Tex.  644,  holding,  in  action  for  breach  of  contract  for  sale 
of  cotton-gin,  speculative  profits  as  ginner  not  proper  element  of  damages; 
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dissenting  opinion  in  Moses  v.  Old  Dominion  etc.  Co.,  82  Va.  29,  holding, 
in  action  by  lessor  against  lessee  for  damages  to  building,  actual  compensa^ 
tion  is  measure  of  damage;  Tremain  v.  Cohoes  Co.,  2  N.  T.  165,  51  Am. 
Dec.  285,  holding,  in  action  for  damages  to  property  by  blasting,  evidence 
of  defendant's  care  is  inadmissible. 

Actual  Ion  of  profits  ttom  sale  of  artlde  which  agent  has  failed  to  pur- 
chase for  principal  may  he  allowed,  hut  not  Tindlctlye  damages. 

Approved  in  George  v.  Lane,  80  Kan.  98,  102  Pac.  56,  holding  that  where 
agent  failed  to  furnish  buyer,  measure  of  damages  is  difference  between 
market  value  and  sum  for  which  article  was  to  be  sold  to  buyer  as  agreed, 
with  interest;  Ryder  v.  Thayer,  3  La.  Ann.  150,  holding  damages  for 
agent's  failure  to  ship  goods  as  directed  is  their  value  at  port  of  destina- 
tion, without  exemplary  damages;  Farwell  v.  Price,  30  Mo.  593,  holding, 
in  action  by  principal  against  agent  for  conversion  of  goods  at  New  Or- 
leans, consigned  to  Boston,  measure  of  damages  is  value  of  goods  at 
Boston;  Heineman  v.  Heard,  2  Hun,  332,  holding,  in  action  against  agent 
for  failure  to  buy  silk  as  ordered,  measure  of  damages  is  profit  at  place 
of  consignment;  Heineman  v.  Heard,  50  N.  Y.  37,  holding  loss  of  profits  is 
element  of  damages  in  action  against  agent  for  failure  to  buy  silk  as 
ordered;  Barbour  Co.  v.  Horn,  48  Ala.  577,  holding,  in  action  for  damages 
for  personal  injuries,  jury  may  not  consider  wealth  of  parties;  Frink  ▼• 
Coe,  4  G.  Greene,  559,  61  Am.  Dec.  144,  holding  exemplary  damages  may 
be  given  for  gross  negligence  of  stage  company  in  employing  known 
drunken  driver;  Warwick  v.  Chase,  23  Md.  161,  holding,  in  action  for 
damages  for  agent's  breach  of  orders,  measure  of  damages  is  too  uncertain 
to  permit  attachment. 

Distinguished  in  Ex  parte  Becker,  3  Fed.  Cas.  19,  holding,  where  goods 
are  to  be  delivered  at  Boston  for  sale  abroad,  measure  of  damages  is 
market  price  at  Boston. 

Lost  profits  of  contract  as  damages.    Note,  5S  L.  R.  A.  57. 

S  Pet.  87-91,  7  L.  Bd.  612,  BIAGBXTDBB  ▼.  TTNION  BANK. 

Payment  nuut  be  demanded  from  maker  of  promissory  note  and  notice  of 
nonpayment  forwarded  to  indorser  in  due  time  to  render  Indorser  liable. 

Cited  in  Thorn  v.  Rice,  15  Me.  266,  holding  no  sufficient  notice  to  in- 
dorser where  holder  of  note  gave  letter  of  notice  to  neighbor  of  indorser 
to  give  to  latter;  Cox  v.  National  Bank,  100  U.  S.  712,  25  L.  Ed.  741, 
holding  where  notary  could  not  with  due  diligence  find  acceptors  of  bill  of 
exchange,  demand  at  customary  haunts  and  notice  to  indorsers  at  best 
known  address  is  sufficient. 

Where  maker  of  note  dies  before  its  maturity  and  letters  of  administration 
are  taken  out  by  indorser,  demand  and  notice  of  nonpayment  must  nevertheleaB 
be  made  before  indorser  becomes  liable. 
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Approved  in  Grandiison  v.  Robertson,  231  Fed.  796,  holding  that  insol- 
vency of  maker  does  not  excuse  presentment  and  notice  of  dishonor,  though 
indorser  knew  of  insolvency;  United  States  Bank  v.  Tyler,  4  Pet.  384,  7 
L.  Ed.  894,'  holding  indorser  is  not  liable  on  note  when  maker  has  been 
allowed  to  escape  from  jail  and  holder  has  not  sued  jailer;  Toby  v. 
Maurian,  7  La.  495,  holding,  where  maker  dies  on  last  day  of  grace  and 
notary  thereupon  protests  note  and  notifies  indorser,  no  demand  sulTicient 
to  bind  indorser;  Union  Ins.  Co.  v.  Rodd,  26  La.  Ann.  715,  holding  action 
will  not  lie  against  indorser  of  note  in  absence  of  demand  on  maker,  unless 
impossibility  of  demand  is  proved ;  Carolina  Bank  v.  Wallace,  13  S.  C.  353, 
86  Am.  Rep.  698,  holding,  where  maker  of  note  is  also  executor  of  indorser, 
he  is  nevertheless  entitled  to  notice  of  nonpayment;  Hutchison  v.  Crutchcr, 
98  Tenn.  436,  37  L,  R.  A.  93,  39  S.  W.  729,  holding,  where  note  is  payable 
at  certain  bank  and  said  bank  is  closed  by  insolvency,  holder  of  note  must 
present  same  to  receiver  to  hold  indorser;  Barriere  v.  Samory,  10  La.  Ann. 
108,  holding  three  or  four  hours*  search  and  many  inquiries  by  notary  con- 
stitute due  diligence  to  find  maker. 

Effect  on  contract  of  party's  death.    Note,  23  L.  R.  A.  711. 

Where  same  person  Is  administrator  of  maker  of  note  and  also  indorser  of 
note,  two  characters  are  as  entirely  distinct  as  if  persons  had  been  different. 

Approved  in  Smith  v.  Hui*d,  7  How.  (Miss.)  200,  holding,  in  action 
against  defendant  as  executor,  no  decree  can  be  made  affecting  his  rights 
as  guardian. 

Miscellaneous.  Union  Bank  v.  Magruder,  7  Pet.  287,  291,  8  L.  Ed.  688, 
689,  a  second  appeal  of  principal  case  affirming  court's  previous  decision. 

S  Pet.  02-98,  7  L.  Ed.  614,  OHIKOWETH  ▼.  HABEELL. 

Wheze  defendants  withdraw  case  from  Jury  by  demurrer  to  evidence  or 
sabmit  to  verdict  for  plaintiff,  subject  to  such  demurrer,  Judgment  for  plaintiff 
will  not  be  reversed  unless  verdict  cannot  be  sustained  by  any  fair  construc- 
tion of  evidence. 

Approved  in  Pickel  v.  Isgrigg,  6  Fed.  679,  10  Biss..233,  holding  plaintiff, 
on  whom  rests  burden  of  proof,  may  not  demur  to  defendant's  evidence; 
Higgs  V.  Shehee,  4  Fla.  394,  holding  court  will  order  new  trial  when  evi- 
dence demurred  to  is  so  uncertain  that  a  jury  could  not  render  verdict 
upon  it;  dissenting  opinion  in  Slocum  v.  New  York  Life  Ins.  Co.,  228 
U.  S.  415,  416,  417,  Ann.  Oas.  1914D,  1029,  57  L.  Ed.  900,  901,  33  Sup.  Ct. 
623,  majority  holding  Circuit  Court  of  Appeals  on  reversing  judgment  of 
Circuit  Court  on  general  verdict  for  refusal  to  instruct  that  evidence  was 
insufficient  cannot  direct  entry  of  judgment  on  evidence  contrary  to  verdict 
but  must  award  new  trial. 

Distinguished  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  391,  Ann. 
Oas.  1914D,  1029,  67  L.  Ed.  891.  33  Sup.  Ct.  523,  Circuit  Court  of  Appeals 
on  reversal  of  Circuit  Court  judgment  on  general  verdict  for  refusal  to 
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instruct  that  evidence  was  insufficient,  cannot  direct  entry  of  judgment  on 
evidence  contrary  to  verdict  but  must^ward  new  trial. 

OourseB  and  distances  are  less  certain  and  permanent  guides  than  natural 
fixed  objects  on  the  land;  but,  In  absence  of  distinguishable  natural  objects  in 
description,  courses  and  distances  must  he  followed. 

Approved  in  United  States  v.  McKee,  128  Fed.  1004,  holding  where 
re-cstablishnient  of  township  line  in  courses  and  distances  agreed  with 
field-notes  of  original  survey,  where  difference  between  that  line  and  de* 
fondant's  contended  line  was  too  great  to  be  accounted  for  on  supposition 
of  error  in  original  line,  defendant's  line  disregarded;  Doe  v.  Cullum,  4 
Ala.  582,  holding  dispute  as  to  starting  point  of  description  must  be  set* 
tied  by  measuring  back  from  another  corner  by  course  and  distance ;  Bruck* 
ner's  Lessee  v.  Lawrence,  1  Doug.  (Mich.)  28,  holding  courses  and  dis- 
tances in  patent  are  not  disputable  by  parol  evidence  of  monuments  not 
called  for  in  patent;  Opdyke  v.  Stephens,  28  N.  J.  L.  86,  sustaining  charge 
to  jury  that,  in  construing  deed,  they  should  award  according  to  course 
and  distance  when  no  monument  is  mentioned;  Negbauer  v.  Smith,  44 
N.  J.  L.  674,  applying  rule  in  action  for  breach  of  covenant  where  grantor 
did  not  own  entire  lot  las  described  by  course  and  distance;  Booth  v.  Strip- 
pieman,  26  Tex.  443,  holding  course  and  distance  cannot  be  controlled  by 
call  for  ''stake"  where  such  call  would  include  three  thousand  acres  more 
than  required;  Robinson  v.  Doss,  63  Tex.  507,  locating  survey  by  course 
and  distance  where  natural  object  is  mentioned  by  mistake. 

Distinguished  in  Alshire  v.  Hulse,  Wright,  171,  s.  c,  5  Ohio,  534,  holding 
"posts''  called  for  in  description  in  improved  country  are  distinguishable, 
natural  objects  and  control  course  and  distance. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St.  Bep. 
1007. 

Law  directs  survey  of  land  granted  by  United  States  to  be  made  liy  sworn 
officers,  and  description  thus  made  by  survey  la  transferred  into  grant. 

Cited  in  McManus  v.  Carmichael,  3  Iowa,  38,  to  point  that  United  States 
grants  have  relation  to  surveys,  plats  and  field-notes. 

Grant  of  land  must  so  describe  land  conveyed  that  subject  granted  can  bo 
identified  by  description  in  instrument  itself. 

Cited  in  Kennedy  v.  Townsley,  16  Ala.  245,  holding  donation  by  Con- 
gress is  not  invested  until  land  is  surveyed  and  location  ascertained; 
Booth  V.  Upshur,  26  Tex.  67,  holding,  where  a  discrepancy  exists  between 
two  descriptive  objects  in  survey,  evidence  to  show  which  is  correct  is  ad- 
missible; Norris  v.  Hunt,  51  Tex.  614,  applying  rule  to  deed  of  United 
States  marshal  void  for  failure  to  describe  land  by  metes  and  bounds. 

An  office  survey,  not  actually  made,  cannot  be  made  to  conform  to  suir- 
▼oyer's  intention  when  such  intention  is  not  indicated  on  survey. 

Distinguished  in  Robinson  v.  Doss,  53  Tex.  507,  correcting  erroneous  call 
in  survey  when  surveyor's  intention  was  appa;:ently  thwarted  by  error; 
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dissenting  opinion  in  Sanborn  v.  Gnnter,  84  Tex.  297,  20  S.  W.  78,  holding 
snrvey  should  be  controlled  by  intent  of  surveyor  as  shown  by  calls  in 
field-notes. 

In  grant,  courses  and  distances  may  be  controlled  and  corrected  by  other 
objects  of  description  showing  that  surrey  covered  ground  other  than  called 
for  by  line  of  grant. 

Cited  in  Urquhart  v.  Burleson,  6  Tex.  511,  correcting  mistake  of  "east" 
for  "south"  in  patent  so  as  to  include  land  actually  surveyed. 

3  Pet.  99-192,  7  L.  Ed.  617,  IKGLZS  ▼.  SATLOBS'  SNUG  HABBOB. 

In  construction  of  will.  Intention  of  testator  1h  to  be  souglit  after  and< 
given  effect;  if  effect  cannot  lawfully  be  given  to  such  Intention  In  mode 
specified,  alternative  provided  In  will  must  be  carried  out  If  lawful. 

Approved  in  Clayton  v.  Hallett,  30  Colo.  266,  70  Pac.  437,  bequest  for 
school  is  valid  though  defective  upon  passage  of  law  permitting  city  to  ac- 
cept same;  Elyton  Co.  v.  M'Elrath,  53  Fed.  766,  2  U.  S.  App.  584,  construing 
devise  to  wife  of  property  to  be  "hers  and  at  her  disposal  during  naturitl 
life,"  to  carry  fee  simple;  Fowler  v.  Duhme,  143  Ind.  259,  42  N.  E.  626, 
holding  devise  to  children  and  to  others  in  case  of  their  death  refers 
to  death  in  testator's  lifetime;  Miller  v.  Chittenden,  2  Iowa,  368,  applying 
rule  to  a  grant  to  trustees  for  a  charitable  use;  Seawall  v.  Cargill,  15  Me. 
420,  sustaining  devise  to  inhabitants  of  unincorporated  town  for  charitable 
use,  according  to  evident  intent;  Wade  v.  American  Col.  Soc,  7  Smedes  & 
M.  696,  45  Am.  Dec.  329,  holding,  where  apparent  intent  is  that  executor 
shall  deliver  slaves  to  trustees  for  transportation,  latter  may  compel 
former  act;  Magill  v.  Brown,  16  Fed.  Cas.  431,  arguendo. 

Mere  negative   or  prohibitive  words  in  will  as   sufficient  to  disin- 
herit heir.    Note,  Ann.  Gas.  1912D,  1146. 

Invalidity  of  charitable  bequest  for  indebtedness.    Note,  5  E.  B.  0. 
676. 

Designation  of  trustees  In  a  wUl  by  their  official  character  Is  valid  and 
equivalent  to  naming  them  by  their  proper  names. 

Approved  in  Thompson  v.  Hale,  123  Ga.  310,  51  S.  E.  386,  Superior 
Court  may  fill  vacancies  in  trusteeship  of  trust  for  educational  purposes 
where  no  provision  made  therefor;  Matter  of  Sturges,  164  N.  Y.  489,  58 
N.  E.  647,  under  bequest  to  selectmen  in  trust  they  take  as  individuals; 
Dunbar  v.  Soule,  129  Mass.  286,  holding  devise  to  "mayor  of  the  city"  as 
trustee  appoints  mayor  at  time  of  testator's  death  and  not  the  mayor 
at  time  of  appointment;  In  re  John's  Will,  30  Or.  516,  517,  518,  519,  36 
L.  E.  A.  249,  250,  47  Pac.  348,  349,  holding  devise  to  trustees  to  be  ap- 
pointed by  certain  officers  will  not  fail  because  such  officers  neglect  to 
appoint. 
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Distinguished  in  People  v.  Ashbnmer,  55  Cal.  523,  holding  persons 
designated  by  statute  to  care  for  public  lands  are  officers  whose  terms 
expire  by  limitation. 

If  testator  beqneatlis  property  to  an  aBsociation  upon  its  becoming  in- 
corporated within  reasonable  time,  the  suhseauent  incorporation  confers  on 
the  association  the  capacity  to  take  and  manage  the  property. 

Approved  in  Brigham  v.  Hospital,  126  Fed.  797,  upholding  devise  of  residue 
in  trust  to  invest  and  pay  certain  annuities,  unexpended  balances  at  end  of 
twenty-five  years  to  be  transferrd  to  hospital  to  be  created,  to  which  residue 
of  estate  was  devised ;  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79 
Ark.  560,  7  L.  R.  A.  (N.  S.)  485,  96  S.  W.  159,  holding  that  devise  does  not 
fail  even  in  case  where  the  trustee  is  not  in  existence,  at  time  of  death  of 
testator;  St.  James  Orphan  Asylum  v.  Shelby,  60  Neb.  810,  84  N.  W.  278, 
where  trustee  is  authorized  to  select  charity,  bequest,  though  general,  is 
valid;  Trustees  of  Sailors'  Snug  Harbor  v.  Carmody,  211* N.  Y.  297,  298, 
105  N.  vE.  545,  holding  that  where  trustees  under  devise  in  will  seek  for 
advice  and  direction  of  court  as  to  administration  of  trust,  court  is  author- 
ized to  make  decree  to  accomplish  intention  of  testator;  St.  John  v. 
Andrews  Institute  for  Girls,  191  N.  Y.  267,  14  Ann.  Oas.  708,  83  N.  E.  983, 
where  will  devised  remainder,  after  life  estate  to  testator's  wife,  to  corpora- 
tion to  be  formed  after  testator's  death,  if  wife  does  not  survive  testator, 
devise  to  corporation  is  in  f uturo ;  Stearns  v.  Newport  Hospital,  27  R.  I.  317, 
62  Atl.  135,  hospital  established  under  Laws  1873,  §  222,  may  administer 
trust  under  will  for  care  of  sick,  injured  or  infirm  poor  persons ;  Trustees  for 
Vincinnes  University  v.  State,  14  How.  274,  14  L.  Ed.  418,  holding  reserva- 
tion of  land  by  Congress  for  seminary  of  learning  vests  in  corporation 
formed  later  to  establish  such  seminary;  Ould  V.  Washington  Hospital,  95 
U.  S.  313,  24  L.  Ed.  452,  holding  devise  to  trustees  to  be  conveyed  to  corpo- 
ration for  foundlings  when  Congress  should  create  one  is  valid  devise ;  Rus- 
sel  V.  AUen,  107  U.  S.  168,  171,  27  L.  Ed.  899,  400,  2  Sup.  Ct.  331,  334,  hold- 
ing devise  of  property  to  use  of  an  educational  institute  not  yet  in  existence 
is  valid  gift  as  against  donee's  heirs;  Jones  v.  Habersham,  107  U.  S.  191, 
27  L.  Ed.  408,  2  Sup.  Ct.  350,  holding  devise  to  establish  hospital  and  re- 
quiring act  of  incorporation  to  be  obtained  is  valid  charitable  devise; 
Jones  V.  Habersham,  3  Woods,  480,  Fed.  Cas.  7465,  sustaining  devise  to 
trustees  with  direction  to  incorporate  and  establish  hospital,  although 
no  time  for  such  acts  is  set;  Carter  v.  Balfour's  Admr.,  19  Ala.  829,  sus- 
taining devise  to  certain  charitable  societies,  regardless  of  whether  they 
are  incorporated  or  not;  Coit  v.  Comstock,  51  Conn.  385,  50  Am.  Rep.  37, 
sustaining  bequest  to  executors  in  trust  for  charitable  organization  to  be 
thereafter  incorporated;  Storrs  etc.  School  v.  Whitney,  54  Conn.  346,  350, 
8  Atl.  143,  145,  sustaining  devise  to  charitable  corporation  to  be  used  in 
certain  way,  and  if  use  abandoned,  then  certain  sum  to  be  paid  other 
charities;  Griffith  v.  State,  2  Del.  Ch.  461,  holding  devise  of  property  to 
be  rented  and  proceeds  devoted  to  certain  charity  not  within  rule  against 
perpetuities;  Universalist  Society  v.  lOmball,  34  Me.  427,  sustaining  condi- 


801  INGLIS  V.  SAILORS '  SNUG  HARBOR.        3  Pet.  99-192 

tional  bequest  to  religious  society  to  be  thereafter  formed  in  two  years; 
Milne's  Heirs  v.  Milne's  Exrs.,  17  La.  58,  sustaining  legacies  to  orphan 
asylums  not  in  esse,  but  subsequently  incorporated;  Tappan  v.  Deblois, 
45  Me.  130,  sustaining  devise  to  trustees  for  use  of  American  Peace  Society, 
unincorporated  at  time  of  devise;  Swasey  v.  American  Bible  Soc,  57  Me, 
525,  sustaining  devise  to  first  Baptist  society  that  may  be  organized  in 
certain  locality;  Going  v.  Emery,  16  Pick.  118,  26  Am.  Dec.  652,  sustaining 
devise  to  trustees  for  cause  of  religion;  Odell  v.  Odell,  10  Allen,  8,  10,  sus- 
taining devise   to   trustees   to  invest   funds   and   establish   charity   with 
accumulations;  Taylor  v.  Trustees,  34  N.  J.  Eq.  106,  sustaining  gift  to 
trustees  to  establish  and  maintain  a  school  not  existing  at  testator's  death ; 
Baptist  Church  v.  Witherell,  3  Paige,  300,  24  Am.  Dec.  225,  holding  where 
deed  is  made  to  unincorporated  church  society,  subsequent  incorporation 
vests  legal  title;  Potter  v.  Chapin,  6  Paige,  650,  sustaining  gifts  to  unin- 
corporated village  for  erection  of  schoolhouse;  Williams  v.  Williams,  8 
N.  Y.  541,  552,  sustaining  bequest  for  education  of  poor  children,  although 
no  definite  cestuis  que  trust  are  named;.  P.  E.  Public  School  v.  Davis,  31 
N.  y.  592,  holding,  where  land  is  devised  to  trustees  for  benefit  of  school, 
fee  vested  in  school  upon  its  subsequent  incorporation;  Burrill  v.  Board- 
man,  43  N.  T.  261,  3  Am.  Be|>.  699,  sustaining  devise  to  corporation  to  be 
created  in  two  years  should  two  certain  lives  continue  so  long;  Keith  v. 
Scales  (N.  C),  32  S.  E.  811,  upholding  devise  in  trust  for  religious  use, 
the  trustee  being  an  unincorporated  church  which  had  to  become  incor- 
porated; Williams  v.  First  Presbyterian  Society,  1  Ohio  St.  500,  holding 
granK  to  trustees  for  benefit  of  unincorporated  church  4S  not  void  for 
uncertainty;  Mclntire  v.  Zanesville  etc.  Co.,  9  Ohio,  289,  34  Am.  Dec.  439, 
sustaining  devise  of  contingent  remainder  to  company  incorporated  during 
existence  of  particular  estate;  Trustees  v.  Adams,  4  Or.  87,  holding  grant 
of  property  may  be. made  to  use  of  company  to  be  subsequently  created; 
Pennoyer  v.  Wadhams,  20  Or.  284,  11  L.  R.  A.  213,  25  Pac.  723,  sustaining 
devise  to  tn^tees  for  benefit  of  church  to  be  thereafter  created  and  main- 
tained; In  re  John's  Will,  30  Or.  519,  86  L.  R.  A.  250,  47  Pac.  349,  sus- 
taining  devise  to  trustees  to  create  and  maintain  free  schools;  Almy  v. 
Jones,  17  R.  I.  267,  12  L.  R.  A.  416,  21  Atl.  617,  holding  bequest  for  an  art 
institute  after  one  shall  be  created  and  in  meantime  income  to  be  used  for 
prizes  is  not  void  for  remoteness ;  Paschal  v.  Acklin,  27  Tex.  201,  sustaining 
bequest  to  trustees  to  establish  seminary  of  learning  not  existing  at  tes- 
tator's death;  Literary  Fund  v.  Dawsons,  10  Leigh,  153,  holding  devise  of 
property  to  trustees  to  procure  statute,  making  it  part  of  public  fund,  is 
valid;  Kinnaird  v.  Miller's  Exr.,  26  Gratt.  121,  123,  sustaining  devise  to 
trusteed  for  benefit  of  poor  white  children,  providing  legislature  did  not 
inhibit;  Dodge  v.  Williams,  46  Wis.  102,  103,  50  N.  W.  1108,  sustaining 
bequest  to  corporation  for  education  of  females  to  be  created  in  five  years ; 
Gould  V.  Taylor  Orphan  Asylum,  46  Wis.  116,  50  N.  W.  423,  sustaining 
devise  to  trustees  for  creation  of  orphan  asylum  as  soon  as  one  is  incor- 
n— 61 
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porated;  Magill  v.  Brown,  16  Fed.  Gas.  413,  414,  446,  arguendo;  Went- 
worth  V.  Femald,  92  Me.  291,  42  Atl.  553,  holding  valid  a  devise  in  trust, 
after  the  termination  of  life  interests  in  certain  beneficiaries,  to  procure 
appointment  of  additional  trustees  and  devote  the  fund  forever  to  an  educa- 
tional use;  Urmey  v.  Wooden,  1  Ohio  St.  164,  59  Am.  Dec.  617,  sustaining 
charitable  trust  for  the  poor  and  needy  fatherless  of  two  designated  town- 
ships; dissenting  opinion  in  Henderson  v.  Post,  5  La.  Ann.  472,  majority 
holding  will  providing  for  laying  out  city  to  remain  part  of  testator's 
succession  is  void;  dissenting  opinion  in  Post  v.  Pearsall,  22  Wend.  455, 
majority  holding  dedication  to  public  of  landing  place  cannot  be  presumed 
from  user  for  want  of  grantee;  dissenting  opinion  in  Tilden  v.  Green,  130 
N.  Y.  72,  27  Am.  St.  Bep.  609, 14  L.  B.  A.  47,  28  N.  E.  892,  majority  holding 
devise  invalid  because  of  discretion  to  convey  vested  in  trustees;  Green 
V.  Allen,  5  Humph,  229,  majority  holding  invalid  a  devise  to  two  unin- 
corporated societies;  Johnson  v.  Johnson,  92  Tenn.  565,  36  Am.  St.  Bep. 
108,  22  L.  B.  A.  181,  23  S.  W.  116,  sustaining  devise  for  charitable  use 
naming  wife  and  daughter  as  trustees  with  power  to  name  successors; 
Laird  v.  Bass,  50  Tex.  416,  holding  conveyance  to  trustees  for  benefit  of 
church  is  effectual  although  not  made  according  to  terms  of  State 
statute;  Penny  v.  Croul,  76  Mich.  480,  5  L.  B.  A.  863,  43  N.  W.  652, 
sustaining  bequest  to  public  waterworks  to  maintain  and  improve  grounds 
and  library;  also  Magill  v.  Brown,  16  Fed.  Cas.  433;  Blair  v.  Odin,  3  Tex. 
299,  holding,  in  action  by  church  to  recover  land  on  ground  of  dedication 
to  church  use,  complete  legal  title  must  be  shown. 

Distinguished  in  White  v.  Fisk,  22  Cotin.  54,  rejecting  bequest  to  "in- 
digent pious  young  men  preparing  for  ministry  in  New  Haven"  as  too 
uncertain;  Fink  v.  Fink,  12  La.  Ann.  321,  holding  subject  of  chancery's 
jurisdiistion  over  charities  and  testamentary  trusts  has  no  application  in 
Louisiana;  Church  Extension  v.  Smith,  56  Md.  393,  holding,  where  devise 
is  to  corporation  under  legal  disability  to  inherit,  property  goes  to  heir 
subject  to  later  act  of  legislature;  Pearsall  v.  Post,  20  Wend.  118,  holding 
public  cannot  acquire  use  of  site  for  public  landing  by  user  for  want  of 
definite  grantee;  Booth  v.  Baptist  Church,  126  N.  Y.  241,  28  N.  E.  240, 
declaring  invalid  a  bequest  to  trustees  for  benefit  of  corporation  to  be 
created  without  limiting  time ;  Tilden  v.  Green,  130  N.  T.  47,  48,  27  Am.  St. 
Bep.  492,  14  L.  B.  A.  39,  28  N.  E.  882,  883,  declaring  invalid  a  bequest  to 
trustees  giving  them  discretion  to  convey,  -  or  not,  to  corporation  to  be 
created;  Stonestreet  v.  Doyle,  76  Va.  364,  40  Am.  Bep.  732,  declaring  void 
a  devise  for  creation  of  free  school  without  provision  for  subsequent  in- 
corporation ;  P.  E.  £.  Society  v.  Churchman,  80  Va.  765,  sustaining  bequest 
to  corporation  in  existence  at  testator's  death. 

Criticised  in  Burr  v.  Smith,  7  Vt.  303,  29  Am.  Dec.  184,  sustaining  devise 
to  American  Bible  Society  as  gift  to  charitable  use  not  as  executory  devise. 
And  see  Owens  v.  Missionary  Society,  14  N.  Y.  384,  67  Am.  Dec  161, 
holding  subsequent  incorporation  of  legatee  association  does  not  affect  its 
disability  to  inherit. 
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Effect  of  subsequent  incorporation  to  validate  gift  to  association. 
Note,  14  L.  B.  A.  411. 

Validity,  within  rule  against  perpetuities,  of  gift  to  charity  not  in 
existence  and  beginning  of  whose  existence  is  uncertain  or  contin- 
gent.   Note,  Ann.  Gas.  1913A,  139. 

By  an  ezecntory  deyiae,  a  freehold  may  be  made  to  commence  In  futviro, 
and  needs  no  particular  estate  to  snpport  it. 

Cited  in  J^iller  v.  Chittenden,  4  Iowa,  270,  274,  sustaining  grant  of 
property  to  trustees  for  use  of  a  church  not  then  in  existence;  Goodell  v. 
Union  Assn.,  29  N.  J.  £q.  35,  sustaining  gift  of  one  thousand  dollars 
yearly  to  Young  Men's  Christian  Association  incorporated  after  testator's 
death ;  In  re  John's  Will,  30  Or.  514,  36  L.  B.  A.  249,  47  Pac.  348,  sustain- 
ing devise  to  charitable  use,  trustees  to  be  appointed  fifteen  years  after 
testator's  death;  dissenting  opinion  in  Succession  of  Franklin,  7  La.  Ann. 
429,  430,  majority  rejecting  devise  to  trustees  to  establish  and  maintain 
academy. 

Validity  and  effect  of  condition  of  inalienability  attached  to  gift  for 
charity.    Note,  12  Ann.  Gas.  817. 

Present  devise  to  devisee  not  in  esse  Is  not  good,  but  devise  to  take  effect 
upon  happening  of  some  future  event  is  valid  as  ezecntory  devise. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  522, 
67  C.  C.  A.  393,  construing  bequest  to  trustees  to  manage  and  invest  in- 
come for  certain  period,  at  expiration  of  which  they  were  to  form  cor- 
poration to  which  estate  and  accumulations  should  be  transferred  for 
purpose  of  founding  hospital  |^  Bristol  v.  Atwater,  50  Conn.  407,  holding 
uiider  devise  to  S.,  remainder  to  C.  if  S.  die  without  issue,  C.'s  interest 
vested  only  on  death  of  S.  without  issue;  Succession  of  Franklin,  7  La. 
Ann.  415,  holding  devise  to  trustees  to  establish  and  maintain  academy  is 
devise  in  praesenti  and  invalid;  Farrington  v.  Putnam,  90  Me.  431,  38 
L.  B.  A.  349,  37  Atl.  661,  and  De  Camp  v.  Dobbins,  29  N.  J.  Eq.  41, 
holdix^g  where  property  is  left  to  charitable  institute  in  excess  of  capital 
allcfWed  by  law,  legislature  may  later  amend  law;  Literary  Fund  v.  Daw- 
sonSy  1  Rob.  (Va.)  418,  holding  devise  to  unincorporated  society  fails  for 
omission  to  provide  in  will  for  subsequent  corporation. 

Executory  devises  are  not  to  be  governed  by  rules  of  law  applicable  to 
common-law  conveyances;  the  only  question  is  whether  contingencies  are  to 
happen  in  reasonable  time  or  not. 

Cited  in  Miller  v.  Chittenden,  2  Iowa,  376,  sustaining  grant  to  trustees 
to  hold  for  charitable  use  without  naming  specific  beneficiary. 

Courts  will  seek  and  enforce  any  general  intent  of  testator  consistent 
witb  rules  of  law;  and  if  testator  bas  prescribed  modes  of  carrying  it  into 
effect  which  law  does  not  permit,  court  must  give  effect  to  general  intention 
altliongli  mode  f  alL 
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Approved  in  Speer  v.  Colbert,  200  U.  S.  145,  50  L.  Ed.  413,  26  Sup.  Ct. 
201,  upholding  bequest  of  sum  not  to  exceed  five  thousand  dollars,  to  be 
equally  divided  between  two  named  charitable  institutions  which  testator 
directs  to  be  made  in  event  of  invalidity  of  prior  bequest  for  another  pur- 
pose ;  Anderson  v.  Messinger,  146  Fed.  938,  where  testator  declared  if  either 
of  sons  should  die  without  lineal  descendants,  survivor  should  take,  and 
if  survivor  had  no  descendants,  half  of  all  should  go  to  testator's  brother 
and  a  remainder  to  other  brothers,  sons  acquired  life  estate  in  moiety; 
Colbert  v.  Speer,  24  App.  D.  C.  206,  208,  holding  that  where  testator  creates 
trust  for  particular  purpose,  court  will  not  allow  trust  to  fail  by  reason  of 
nonappointment  or  failure  of  trustees;  Ould  v.  Washington  Hospital  for 
Foundlings,  1  McAr.  (D.  C.)  551,  29  Am.  Bep.  605,  holding  that  attempt  to 
create  a  perpetuity  in  trust  devise  would  not  render  it  void;  Jackson  v. 
Phillips,  14  Allen,  556,  where  devise  was  to  trustees  to  create  public  senti- 
ment against  slavery,  to  act  without  bonds,  held  trust  valid  but  waiver  of 
bonds  void;  Den  v.  McMurtrie,  15  N.  J.  L.  280,  gathering  and  enforcing 
apparent  intent  from  unintelligible  devise  of  lands;  Moore  v.  Lyons,  25 
Wend.  124,  holding  in  devise  of  remainder  to  B  and  C,  or  survivor,  survivor 
at  time  of  testator's  death  was  intended ;  Shotwell  v.  Mott,  2  Sand.  Ch.  59, 
holding  devises  to  poor  of  certain  town  and  to  certain  society  are  not  void 
for  uncertainty;  Pell  v.  Mercer,  14  R.  I.  430,  holding  where  will  directs 
purchase  of  certain  bonds,  clause  does  not  fail  because  such  bonds  cannot 
be  had;  Literary  Fund  v.  Dawsons,  1  Rob.  (Va.)  421,  423,  holding  where 
devise  depends  on  legislative  action,  testator  intended  it  to  act  in  reason- 
able time;  Literary  Fund  v.  Dawsons,  1  Rob.  (Va.)  427,  holding  where 
will  provides  trustees  shall  apply  for  statute,  intent  is  complied  with  if 
act  is  passed  without  application ;  Dunlop  v«  Harrison,  14  Gratt,  257,  260, 
holding  illegal  provision  for  holding  slaves  in  trust  for  free  negroes  does 
not  defeat  alternative  that  slaves  be  sold  for  their  use;  Lepage  v.  Mc- 
Namara,  5  Iowa,  145,  holding  where  devise  is  void  for  uncertainty,  court 
cannot  give  effect  to  will  by  modeling  new  provisions;  Virginia  v.  Levy, 
23  Gratt.  40,  holding  gift  of  land  for  benefit  of  children  of  United  States 
navy  warrant  ofl&cers  void  for  uncertainty;  Magill  v.  Brown,  16  Fed.  Gas. 
433,  arguendo.  * 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,   14 

L.  B.  A.  (N.  S.)  102. 
Effect  of  direction  for  accumulation  upon  validity  of  charitable  gift. 

Note,  2  B.  B.  0.  885. 

Wbenever  person,  by  will,  gives  property  and  points  out  object,  property, 
and  way  In  which  it  shall  go,  trust  is  created,  unless  he  shows  clearly  tliat  his 
expressed  desire  shall  be.  controlled  by  trustee. 

Approved  in  Speer  v.  Colbert,  200  U.  S.  146,  50  L.  Ed.  413,  26  Snp. 
Ct.  201,  death  or  resignation  of  trustees  named  in  will  who  are  directed 
to  pay  and  see  to  application  of  bequest  to  educational  institution  to  be 
used  iot  colonial  research  does  not  cause  trust  to  fail;  Holder  v.  Ciroleville 
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Light  etc.  Co.,  216  Fed.  496,  132  C.  C.  A.  550,  holding  that  where  testator 
left  property  to  his  wife  for  life  and  then  for  support  of  daughter,  and 
then  on  latter^s  death  to  be  divided,  daughter  also  took  life  estate  subject 
to  trust,  with  implied  power  to  sell ;  Gidley  v.  Lovenberg,  35  Tex.  Civ.  210, 
79  S.  W.  835,  upholding  devise  of  fund  for  establishing  home  for  bettering 
condition  and  comforting  the  unfortunate  widows  of  certain  city;  District 
of  Columbia  v.  Washington  Market  Co.,  3  McAr.  (D.  C.)  578,  arguendo; 
Johnson  v.  Mayne,  4  Iowa,  195,  reviewing  cases  and  holding  property  left 
to  church  incapable  of  taking  legal  title,  is  charged  with  trust  in  favor  of 
church;  Moore  v.  Moore,  4  Dana,  357,  29  Am.  Dec.  4^0,  holding  equity 
will  enforce  devise  directing  sale  of  estate  and  application  of  proceeds 
to  education  of  poor  orphans  of  county;  Wade  v.  American  Col.  Soc,  7 
Smedes  &  M.  695,  45  Am.  Dec.  328,  holding  will  providing  for  transporta- 
tion of  slaves  imposes  a  trust  which  equity  will  enforce ;  Mclntire  v.  Zanes- 
ville  etc.  Co.,  9  Ohio,  288,  34  Am.  Dec.  438,  holding  devise  of  land  for 
benefit  of  poor  of  Zanesville,  upon  death  of  daughter  without  issue,  creates 
vaUd  trust;  In  re  John's  Will,  30  Or.  531,  36  L.  R.  A.  254,  47  Pac.  353, 
holding  where  devise  in  trust  for  charity  does  not  provide  for  conveyance 
to  trustees,  it  is  still  charged  with  trust,  and  equity  will  remedy  omission ; 
Bell  Co.  V.  Alexander,  22  Tex.  362,  73  Am.  Dec.  274,  holding  devise  of  land 
to  county  for  benefit  of  school  children  vests  title  in  county  in  trust;  White 
V.  Keller,  68  Fed.  802,  30  U.  S.  App.  275,  holding  that  devise  of  land  in 
Mississippi  should  be  controlled  by  law  of  that  State. 

Where  act  Is  passed  Incorporating  certain  persons  to  enable  them  to  take 
and  manage  property  according  to  terms  of  will,  such  act  is  repeal  pro  tanto 
of  statute  prohibiting  devise  to  corporation. 

Cited  in  San  Antonio  v.  Odin,  15  T^x.  545,  holding  where  Texan  Congress 
declared  lands  to  belong  to  bishop  in  trust  for  congregations,  such  declara- 
tion may  be  construed  as  legislative  grant. 

All  persons  bom  within  colonies  of  North  America,  whilst  subject  to' 
crown  of  Qreat  Britain,  were  natural-bom  British    subjects. 

Cited  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  659,  42  L.  Ed. 
894,  18  Sup.  Ct.  460,  holding  Chinese,  bom  in  United  States  of  alien  par- 
ents having  permanent  residence  here  are  citizens  of  United  States ;  McKay 
v.  Campbell,  2  Sawy.  122,  Fed.  Cas.  8840,  holding  person  born  in  Oregon 
of  British  parents  during  joint  occupation  is  British  subject.  ^ 

American  antenati  ceased  to  be  British  subjects  ftom  date  of  Declaration 
of  Independence. 

Approved  in  State  v.  Jackson,  79  Vt.  510,  8  L.  B.  A.  (N.  S.)  1245,  65 
Atl.  658,  holding  that  where  ancestor  of  respondent  continued  to  reside  in 
United  States  after  Declaration  of  Independence,  he  became  citizen  of 
United  States;  United  States  v.  Ritchie,  17  How.  540,  15  L.  Ed.  240,  and 
United  States  v.  Lucero,  1  N.  M.  455,  holding  declarations  of  civil  equality 
by  Mexican  independent  government  invested  Indians  with  privilege  of 
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citizenship;  McKinney  v.  Saviego,  18  How.  238,  15  L.  Ed.  367,  holding 
person  moving  from  Texas  to  Mexico  prior  to  former's  Declaration  of  Inde- 
pendence is  an  alien;  State  v.  Adams,  45  Iowa,  101,  24  Am.  Bep.  762, 
holding  person  remaining  in  America  after  independence,  acquires  citizen- 
ship not  lost  hy  removal  to  Canada;  Trimbles  v.  Harrison,  1  B.  Mon.  143, 
144,  holding  residence  in  Boston  until  long  after  peace  is  prima  facie  evi- 
dence of  election  to  become  American  citizen;  Kilpatrick  v.  Sisneros,  23 
Tex.  126,  holding  persons  removing  from  Texas  shortly  after  independence 
did  not  forfeit  citizenship;  Boyd  v.  Thayer,  143  U.  S.  163,  36  L.  Ed.  110, 
12  Sup.  Ct.  382,  holding  Congress  effected  a  collective  naturalization  of  ^ 
inhabitants  upon  admitting  Nebraska  into  Union;  Lynch  v.  Clarke,  1 
Sand.  Ch.  680,  arguendo;  dissenting  opinion  in  Dred  Scott  v.  Sanford,  19 
How.  577,  15  L.  Ed.  772,  majority  holding  that  free  negroes  whose 
ancestors  were  slaves  are  not  citizens  of  United  States. 

British  rale  is  that  American  antenati  by  remaining  in  America  after 
peace  lost  their  character  of  British  subjects;  American  rule  is  that  by  with- 
drawing from  this  country  and  adhering  to  British  government  they  never 
acquired  character  of  American  citizens. 

Cited  in  Orser  v.  Hoag,  3  Hill,  81,  82,  83,  holding  A  and  all  his  family 
who  joined  British  forces  and  moved  to  Novia  Scotia  in  1782  were  aliens; 
Shanks  v.  Dupont,  3  Pet.  245,  7  L.  Ed.  667,  holding  removal  of  American 
woman  with  British  husband  to  England  in  1781  fixed  her  allegiance  to 
British  crown;  United  States  v.  One  Hundred  Barrels  of  Cement,  .27 
Fed.  Cas.  294,  holding  citizens  of  rebellious  States  cannot  sue  in  United 
States  courts. 

In  all  revolutionB,  inhabitants  most  have  right  of  election  as  to  their 
allegiance;  and  minor  owes  allegiance  to  eountry  chosea  by  his  father  eabject 
to  his  dissent  at  majority. 

Cited  in  Crane  v.  Reeder,  25  Mich.  307,  holding  person  residing  in  Detroit 
after  peace  and  not  declaring  intent  to  remain  British,  became  American; 
McVeigh  v.  Bank,  26  Gratt.  844,  holding  indorser  of  note  did  not  waive 
right  to  notice  by  joining  Confederate  army;  Walker  v.  Beauchler,  27 
Gratt.  523,  holding  where  creditor  sold  debtor's  land  during  war,  debtor 
being  in  Confederate  lines  could  redeem  at  conclusion  of  hostilities;  Hay- 
mond  v.  Camden,  22  W.  Va.  196,  holding  void  a  proceeding  by  northern 
creditor  against  Confederate  debtor  pending  the  Civil  War. 

Denied  in  Calais  v.  Marshfield,  30  Me.  518,  holding  child  residing  in 
United  States  with  father  after  peace  ^nd  removing  to  Canada  at  majority 
was  still  American  citizen. 

Persons  in  United  States  at  time  of  Declaration  of  Independence  are  pre- 
sumed prima  facie  to  have  become  citizens  of  United  States,  but  evidence  ia 
admissible  to  show  their  election  was  exercised  otherwise. 

Cited  in  Tobin  v.  Walkinshaw,  McAll.  189,  190,  Fed.  Cas.  14,070,  holding 
testimony  is  admissible  to  rebut  presumption  that  citizen  of  Mexico  re- 
maining in  California  after  cession  is  American  citizen. 
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Minor  taken  from  this  country  before  treaty  of  peace  and  continuing  to 
live  In  Britlsli  dominion  after  majority  witliont  dissent  from  election  thus 
made  for  lilm,  is  British  subject. 

Cited  in  Jones  v.  McMasters,  20  How.  20,  15  L.  Ed.  810,  holding  woman 
taken  as  a  child  from  Texas  to  Mexico  before  independence  of  former  is 
prima  facie  an  alien;  Trimbles  v.  Harrison,  1  B.  Mon.  146,  holding  minor, 
taken  to  England  in  1798  and  there  married  to  Briton,  dissents  from  par- 
ents' election  to  be  American;  Munro  v.  Merchant,  28  N.  Y.  34,  holding 
minor  child  living  at  New  York  during  war  and  moving  to  Canada  before 
peace  to  join  British  father  is  an  alien ;  Hardy  v.  De  Leon,  5  Tex.  237,  hold- 
hig  infant  child  of  person  residing  in  Texas  at  time  of  independence  is  en- 
titled to  rights  of  citizenship;  Lynch  v.  Clarke,  1  Sand.  Ch.  682;  arguendo. 

Who  are  aliens,  and  their  rights.    Note,  2  E.  B.  G.  648. 
Alien's  right  to  inherit.    Note,  31  L.  B.  A.  179. 

Allegiance  may  be  dissolved  by  mutual  consent  of  government  and  its  citi- 
zens; government  may  release  governed  ftom  allegiance. 

Approved  in  White  v.  Burnley,  20  How.  250,  15  L.  Ed.  890,  holding 
recital  in  deed  that  grantor  is  citizen  of  Mexico  does  not  establish  alien- 
age ;  Comitis  v.  Parkerson,  56  Fed.  558,  22  L.  B.  A.  150,  holding  American 
woman  marrying  Italian  resident  here  and  remaining  here  did  not  lose 
citizenship. 

Distinguished  in  Mackenzie  v.  Hare,  165  Cal.  779,  Ann.  Gas.  1915B,  261, 
134  Pac.  7J4,  under  act  of  Congress  of  1907,  American  woman  who  marries 
foreigner  loses  her  citizenship  and  is  not  entitled  to  vote. 

Person  bom  in  New  York  during  British  occupation  of  1783,  of  royalist 
father,  is  bom  British  subject  under  protection  of  BritiA  government,  and 
owing  no  allegiance  to  State  of  New  York. 

Approved  in  McKay  v.  Campbell,  2  Sawy.  128,  Fed.  Cas.  8840,  holding 
person  bom  of  British  parents  in  Oregon  during  joint  occupation  is  not 
born  under  obedience  to  United  States,  and,  therefore,  not  a  citizen. 

In  cases  depending  upon  State  statutes,  and  more  especially  those  respect- 
ing title  to  real  property,  Federal  courts  apply  construction  applied  by  State 
courts  in  like  cases. 

Cited  in  Loring  v.  Marsh,  2  Cliff.  492,  Fed.  Cas.  8515,  sustaining  devise 
to  charitable  uses  in  consonance  with  practice  of  State  court ;  In  re  Wyllic, 
2  Hughes,  459,  Fed.  Cas.  18,112,  deciding  case  under  State  bankruptcy  law 
according  to  decision  of  highest  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  431. 

In  writ  of  right,  tenant  can,  under  mise  Joined,  set  up  title  out  of  him- 
self and  in  tbtrd  person;  writ  of  right  brings  into  controversy  mere  right  of 
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the  parties  to  suit  and  tenant  may  show  that  other's  light  Is  Inferior  to  that 
set  up  against  him. 

Cited  in  Lyon's  Heirs  v.  Mottuse,  19  Ala.  465,  holding  plaintiff  having 
superior  title  may  recover  without  proving  disseizin  of  ancestor. 

Writ  of  right.    Note,  50  Am.  Dec.  175. 

Devise  to  chancellor  of  State  of  New  York,  mayor  and  recorder,  president 
of  chamher  of  commerce,  etc.,  Is  not  devise  to  Individuals  but  to  persons  suc- 
cessively holding  these  offices. 

Cited  in  Magill  v.  Brown,  16  Fed.  Cas.  423,  holding  "successors"  is 
not  always  indispensable  to  vest  interest  by  grant  in  successoi:  of  sole 
corporation. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note,  8 
Ami.  Gas.  1183. 

Two  things  must  concur  to  create  citizenship — ^flrst,  tdrth  within  dominions 
of  sovereign,  and,  second,  birth  within  protection  or  obedience  of  sovereign. 

Cited  in  Lynch  v.  Clarke,  1  Sand.  Ch.  670,  holding  person  bom  in  New 
York  in  1819,  of  alien  persons,  during  temporary  visit,  is  citizen  of  United 
States ;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  660,  682,  42  L.  Ed.  895, 
902,  18  Sup.  Ct.  461,  470,  holding  Chinese  child  born  in  United  States  of 
alien  parents  having  permanent  residence  here  is  citizen  of  United  States; 
opinion  of  Hathaway,  J.,  44  Me,  623,  Appx. 

Children  of  enemies  bom  In  a  place  within  dominions  of  another  sovereign 
then  occupied  by  them  by  conquest  are  still  aliens. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  660,  42  L.  Ed. 
895,  18  Sup.  Ct.  461,  Chinese  child  bom  of  alien  parents  having  permanent 
residence  here  is  citizen. 

Persons  In  I][nlted  States  at  time  of  treaty  of  1783,  whether  here  or  not 
at  time  of  Declaration  of  Independence,  are  citizens  of  United  States. 
Approved  in  opinion  of  Davis,  J.,  44  Me.  579,  Appx. 

Children,  even  of  aliens,  bom  in  country  while  parents  are  residents  there 
under  protection  of  government,  and  owing  temporary  allegiance  thereto,  are 
subjects  by  birth  at  common  law. 

Cited  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  660,  42  L.  Ed.  895, 
18  Sup.  Ct.  461,  holding  Chinese  child  born  in  United  States  of  alien 
parents  during  permanent  residence  here  is  citizen. 

Party  having  mere  right  of  entry  upon  lands  of  which  he  has  been  dis- 
seised could  not,  at  common  law,  grant  or  assign  same. 

Approved  in  Campbell  v.  Point  St.  Works,  12  R.  I.  453,  holding  sheriff's 
sale  of  A's  interest  in  property  in  adverse  possession  of  B  is  void. 

Retrospective  and  ex  post  facto  laws.    Kt)te,  5  Am.  Dec.  315* 
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Miseellaneons.  Cited  in  Baring  v.  Erdman,  2  Fed.  Cas.  788,  and  Magill 
v.  Brown,  16  Fed.  Cas.  416,  holding  statutes  in  favor  of  public  institutions 
and  charities  are  to  be  liberally  construed;  Tinker  v.  Van  Dyke,  1  Flipp. 
257,  Fed.  Cas.  14,058,  erroneous. 

3  Pet.  193-209,  7  L.  Ed.  660,  EX  PABTE  WATKINS. 

Federal  Supreme  Court  has  no  jurisdiction  in  criminal  cases  to  revise,  re- 
verse or  affirm  Judgments  of  lower  courts. 

Cited  in  In  re  Callicot,  8  Blatchf.  91,  Fed.  Cas.  2323,  holding  circuit 
judge  has  no  power  to  review  on  habeas  corpus  judgment  of  conviction  by 
Circuit  Court ;  United  States  v.  Plumer,  3  Cliff.  27,  Fed.  Cas.  16,055,  deny- 
ing application  for  writ  of  error  from  Circuit  Court  to  Supreme  Court  in 
murder  case;  United  States  v.  McElroy,  2  Mont.  496,  interpreting  statute 
giving  appeal  from  District  Court  of  territory;  Forsyth  v.  United  States, 
9  How.  572,  18  L.  Ed.  263,  holding,  however,  under  act  of  Congress,  Su- 
preme Court  has  appellate  jurisdiction,  civil  and  criminal,  over  territorial 
courts  of  Florida;  dissenting  opinion  in  Ex  parte  Lange,  18  Wall.  185, 
21  L.  Ed.  882,  majority  discharging  prisoner  on  ground  that  Circuit  Court 
exceeded  its  authority  in  sentencing  him  twice;  dissenting  opinion  in  Ten- 
nessee V.  Davis,  100  U.  S.  283,  25  L.  Ed.  657,  majority  holding,  on  division 
of  ^ircuit  Court,  that  trial  of  revenue  official  for  murder  may  be  trans- 
ferred to  Federal  courts. 

Power  to  award  writ  of  habeas  corpus  is  conferred  on  Federal  Supreme 
Court  by  fourteenth  section  of  Judiciary  act. 

Approved  in  Ex  parte  Moran,  144  Fed.  600,  601,  upholding  jurisdiction 
of  Circuit  Court  of  Appeals  to  issue  habeas  corpus  to  inquire  into  power  of 
Oklahoma  territorial  court  to  imprison  one  convicted  of  capital  crime;  Ex 
parte  Lange,  18  Wall.  166,  21  L.  Ed.  875,  holding  writ  will  issue  to  deter- 
mine whether  Circuit  Court  has  exceeded  its  authority;  Ex  parte  Siebold, 
100  U.  S.  375,  25  L.  Ed,  718,  issuing  writ  to  test  constitutionality  of  election 
law  under  which  prisoner  was  convicted ;  Ex  parte  Des  Rochers,  McAU.  73, 
Fed.  Cas.  3824,  issuing  writ  at  instance  of  litigant  to  determine  legality  of 
imprisonment  of  judge ;  In  re  Kaine,  14  Fed.  Cas.  87,  following  rule ;  In  re 
Barry,  136  U.  S.  607,  84  L.  Ed.  607,  42  Fed.  120,  Fed.  Cas.  1059,  to  point 
that  Federal  courts  have  no  powers  other  than  those  expressly  conferred; 
Electoral  College  of  South  Carolina,  1  Hughes,  588,  Fed.  Cas.  4336,  issuing 
writ  and  discharging  prisoners  because  acting  in  Federal  capacity  as  elec- 
tion officers;  Seavey  v.  Seymour,  3  Cliff.  443,  Fed.  Cas,  12,596,  releasing 
minors  enlisted  in  army  from  custody  of  military  authorities ;  State  v.  Neel, 
48  Ark.  288,  3  S.  W.  633 ;  In  re  McDonald,  16  Fed.  Cas.  23,  Federal  courts 
may  grant  writ  when  prisoner  is  not  held  on  any  formal  commitment; 
United  States  v.  New  Bedford  etc.  Co.,  1  Wood.&  M.  408,  Fed.  Cas.  15,867, 
holding  States  may  punish  crimes  jurisdiction  over  which  has  not  been 
delegated  to  general  government. 

Power  to  issue  writ  of  habeas  corpus.    Note,  12  E.  B.  G.  501. 
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Fed.  Cas.  3824,  issuing  writ  at  instance  of  litigant  to  determine  legality  ^' 
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of  judge;  In  re  Barry,  136  U.  S.  620,  34  L.  Ed.  511,  42  i^^ed. 

'>59,  holding  Circuit  Court  will  pass  on  application  for  writ 

^dy  of  child  according  to  common-law  principles;  Peltier 

^  ^.  J.  L.  318,  refusing  the  writ  as  unwarranted  by  the 

'<^,  'ne,  14  Fed.  Cas.  88,  and  In  re  Reynolds,  20  Fed.  Cas. 

^?^  s  on  habeas  corpus  are  not  controlled  by  State  stat- 

^  nmon  law;  In  re  Kceler,  Hempst.  308,  Fed.  Cas. 

V  'lum,  64  Fed.  347,  348,  21  U.  S.  App.  481,  26 

>,'7^  -ted  States  v.  Williamson,  28  Fed.  Cas.  689, 

1  States  prescribes  cases  in  which  writ  shall 
*?* .  Cas.  25,  arguendo. 


"io 


-^        «x  s  subject  on  which  it  is  rendered  and  pro* 

^.  %  t>       ^ 

"'-  ^\  Fed.  485,  upholding  decree  of  sale 

.aanley  v.  Park,  62  Kan.  663,  64  Pac. 

^  criect  appeal  within  statutory  time ;  Darden 

.iiig  pro  forma  decree  by  consent  of  parties  is  not 

appeal  lies;  Decatur  v.  Paulding,  14  Pet.  600,  10  L.  Ed. 

.p;  Supreme  Court  cannot  review  judgment  of  Circuit  Court  re- 

^g  mandate  to  Secretary  of  Navy;  dissenting  opinion  in  Eraser  v. 

WUley,  2  Fla.  119,  arguendo. 

Court  issuing  habeas  corpus  can  inquire  into  sufficiency  of  calise  of  com- 
mitment; but  if  it  be  judgment  of  court  of  competent  Jurisdiction,  that  in  it- 
eelf  is  sufficient  cause,  and  court  may  not  look  beyond  Judgment. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  330,  332,  69  L.  Ed.  981,  35  Sup. 
Ct.  582,  holding  that  in  determining  whether  one  convicted  of  crime  ha.s 
been  denied  due  {Process,  entire  proceedings,  and  not  merely  single  step, 
must  be  considered;  Barb  v.  Bruere,  23  Mo.  App.  608,  jurisdiction  of  all 
other  matters  follows  that  of  subject  matter  and  persons;  Ex  parte  Tani, 
29  Nev.  393,  13  L.  B.  A.  (N.  S.)  518,  91  Pac.  139,  holding  that  where  pris- 
oner has  been  regularly  convicted,  habeas  corpus  will  not  lie  to  release  him, 
but  place  of  imprisonment  may  be  changed  to  conform  with  statute;  Grig- 
non  V.  Astor,  2  How.  339,  11  L.  Ed.  291,  holding  judgment  cannot  be  at- 
tacked  collaterally,  although  it  does  not  recite  jurisdictional  facts;  In  re 
Metzger,  5  How.  190,  12  L.  Ed.  110,  refusing  writ  to  prisoner  held  by  dis- 
trict judge  for  extradition ;  In  re  Wilson,  140  U.  S.  583,  35  L.  Ed.  516,  11 
Sup.  Ct.  873,  denying  writ  to  review  proceedings  resulting  in  indictment 
oi  prisoner  after  his  conviction  by  Arizona  District  Court ;  In  re  Martin,  5 
Blatchf.  310,  Fed.  Cas.  9151,  holding  Circuit  Court  may  require,  in  habeas 
corpus  proceeding,  evidence  taken  by  commissioner  to  decide  legality  of 
detention;  In  re  Davison,  22  Blatchf.  476,  21  Fed.  621,  holding,  in  habeas 
corpus  by  person  convicted  by  court-martial,  only  question  is  jurisdiction 
of  that  court-martial;  Ex  parte  Jenkins,  2  Wall.  Jr.  628,  Fed.  Cas.  7259, 
^schaiK^iig  United  States  marshals  illegally  arrested  and  detained  on  war- 
rants of  justice  of  peace;  In  re  Jordan^  49  Fed.  241,  holding  prisoner  con- 
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Wliere  court  is  satiBfled,  upon  application  for  baboas  corpiui  that  prisoner 
would  be  remanded  upon  tbe  retnm,  writ  ongbt  not  to  be  awarded. 

Approved  in  Ex  parte  Hyde,  194  Fed.  209,  and  People  v.  Superior  Court 
oi  Cook  County,  234  111.  205,  84  N.  E.  880,  both  following  rule ;  Ex  parte 
Collins,  154  Fed.  983,  holding  that  on  application  to  Federal  court  for  writ 
of  habeas  corpus,  as  i)etitioner  has  his  remedy  by  writ  of  error  already 
granted  by  State  court,  he  should  be  relegated  to  that  remedy ;  In  re  Kaine, 
14  Fed.  Cas.  87,  district  judge  allowing  habeas  corpus  at  chambers  in  term 
time  of  circuit  may  make  writ  returnable  in  Circuit  Court;  In  re  Bradley, 
96  Fed.  970,  writ  should  be  denied  if  remedies  adequate  in  State  court ;  dis- 
senting opinion  in  Miskimmins  v.  Shaver,  8  Wyo.  444,  58  Pac.  427,  majority 
granting  writ  notwithstanding  riglit  to  writ  of  error;  Ex  parte  Milligan, 

4  Wall.  110,  18  L.  Ed.  292,  holding  Circuit  Court  was  justified  in  refusing 
writ  when  satisfied  from  prisoner's  showing  that  he  was  rightfully  de- 
tained ;  Ex  parte  Royall,  117  U.  S.  250,  29  L.  Ed.  871,  6  Sup.  Ct.  739,  and 
In  re  Hacker,  73  Fed.  467,.  affirming  denial  of  writ  by  Circuit  Court  on 
ground  that  prisoner  would  be  remanded  on  return  of  writ ;  Ex  parte  Terry, 
128  U.  S.  301,  32  L.  Ed,  408,  9  Sup.  Ct.  78,  denying  writ  where  it  appears 
from  petition  that  prisoner  is  rightfully  held ;  lasigi  v.  Van  de  Carr,  166 
U.  S.  394,  41  L.  Ed,  1049,  17  Sup.  Ct.  596,  holding  where  prisoner  is  dis- 
missed from  consular  service  pending  return  to  writ,  it  is  not  error  to  dis- 
miss writ ;  In  re  Barry,  136  U.  S.  601,  34  L.  Ed.  505,  42  Fed.  116,  Fed.  Cas. 
1059,  denying  writ  because  petition  shows  prisoner  would  be.  remanded 
upon  return  of  writ;  Ex  parte  Hill,  38  Ala.  443,  holding  writ  should  be 
refused  where  petition  itself  shows  judge  applied  to  has  not  jurisdiction; 
Bethuram  v.  Black,  11  Bush,  632,  sustaining  demurrer  to  petition  for  writ ; 
Sims*  Case,  7  Cush.  292,  refusing  writ  upon  consideration  of  petition; 
State  v.  Dobson,  135  Mo.  11,  36  S.  W.  240,  holding  writ  will  not  issue  as  of 
course  where  petition  is  insufficient;  Williamson's  Case,  26  Pa.  St.  17,  67 
Am.  Dec.  379,  considering  legality  of  commitment  upon  application  for 
writ;  Ex  parte  Vallandigham,  28  Fed.  Cas.  920,  refusing  writ  to  military 
prisoner  where  court  knows  it  will  not  be  obeyed;  In  re  Terry  Contempt, 
13  Sawy.  460,  quoting  from  opinion  of  Supreme  Court  in  In  re  Terry,  128 
U.  S.  301,  32  L.  Ed.  408,  9  Sup.  Ct.  78 ;  district  judge  allowing  Tiabeas  cor- 
pus at  chambers  in  term  time  of  circuit  may  make  writ. returnable  in  Cir- 
cuit Court. 

Wlien  court  may  refuse  writ  of  habeas  corpus.    Note,  67  Am.  Dee.  396. 

In  absence  of  laws  prescribing  use  of  writ  of  habeas  corpus  inauirlea  aa 
to  its  use  at  pommon  law  are  pertinent. 

Cited  in  Ex  parte  Kaine,  3  Blatchf.  5,  Fed.  Cas.  7597,  holding  New 
York  decision  under  statute  of  that  State  regulating  habeas  corpus  pro- 
ceedings is  no  authority  in  Federal  court;  Ex  parte  Randolph,  2  Brock. 
476,  Fed.  Cas.  11,558,  discharging  upon  habeas  corpus  person  detained 
under  civil  process  as  at  common  law;  Ex  parte  Des  Rochers,  McAlL  74, 
Fed.  Cas.  3824,  issuing  writ  at  instance  of  litigant  to  determine  legality  of 
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imprisonment  of  Judge ;  In  re  Barry,  136  U.  S.  620,  34  L.  Ed.  511,  42  h^ed. 
129,  Fed.  Cas.  1059,  holding  Circuit  Court  will  pass  on  application  for  writ 
to  determine  custody  of  child  according  to  common-law  principles ;  Peltier 
V.  Pennington,  14  N.  J.  L.  318,  refusing  the  writ  as  unwarranted  by  the 
authorities ;  In  re  Kaine,  14  Fed.  Cas.  88,  and  In  re  Reynolds,  20  Fed.  Cas. 
608,  holding  proceedings  on  habeas  corpus  are  not  controlled  by  State  stat- 
utes, but  by  rules  of  common  law;  In  re  Kceler,  Hempst.  308,  Fed.  Cas. 
737;  King  v.  McLean  Asylum,  64  Fed.  347,  348,  21  U.  S.  App.  481,  26 
L.  R.  A.  792,  793,  and  United  States  v.  Williamson,  28  Fed.  Cas.  689, 
to  point  that  no  law  of  United  States  prescribes  cases  in  which  writ  shall 
issue;  In  re  McDonald,  16  Fed.  Cas.  25,  arguendo. 

Judgment  in  its  nature  concludes,  subject  on  which  it  la  rendered  and  pro- 
nounces law  of  case. 

Approved  in  Godchaux  v.  Morris,  121  Fed.  485,  upholding  decree  of  sale 
which  directed  sale  at  wrong  piace;  Manley  v.  Park,  62  Kan«  563,  64  Pac. 
31,  where  appellant  failed  to  perfect  appeal  within  statutory  time;  Darden 
V.  Lines,  2  Fla.  571,  holding  pro  forma  decree  by  consent  of  parties  is  not 
a  decision  and  no  appeal  lies ;  Decatur  v.  Paulding,  14  Pet.  600,  10  L.  Ed. 
610,  holding  Supreme  Court  cannot  review  judgment  of  Circuit  Court  re- 
fusing mandate  to  Secretary  of  Navy;  dissenting  opinion  in  Fraser  v. 
Waiey,  2  Fla.  119,  arguendo. 

Court  issuing  habeas  corpus  can  inquire  into  sufficiency  of  ca^e  of  com- 
mitment; but  if  it  be  Judgment  of  court  of  competent  Jurisdiction,  that  in  it- 
self Is  sufficient  cause,  and  court  may  not  look  beyond  Judgment. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  330,  332,  59  L.  Ed.  981,  35  Sup. 
Ct.  582,  holding  that  in  determining  whether  one  convicted  of  crime  has 
been  denied  due  jTrocess,  entire  proceedings,  and  not  merely  single  step, 
must  be  considered;  Barb  v.  Bruere,  23  Mo.  App.  608,  jurisdiction  of  all 
other  matters  follows  that  of  subject  matter  and  persons;  Ex  parte  Tani, 
29  Nev.  393,  13  L.  E.  A.  (N.  S.)  518,  91  Pac.  139,  holding  that  where  pris- 
oner has  been  regularly  convicted,  habeas  corpus  will  not  lie  to  release  him, 
but  place  of  imprisonment  may  be  changed  to  conform  with  statute;  Grig- 
non  V.  Astor,  2  How.  339,  11  L.  Ed.  291,  holding  judgment  cannot  be  at- 
tacked collaterally,  although  it  does  not  recite  jurisdictional  facts;  In  ro 
Metzger,  5  How.  190,  12  L.  Ed.  110,  refusing  writ  to  prisoner  held  by  dis- 
trict judge  for  extradition ;  In  re  Wilson,  140  U.  S.  583,  35  L.  Ed.  516,  11 
Sup.  Ct.  873,  denying  writ  to  review  proceedings  resulting  in  indictment 
of  prisoner  after  his  conviction  by  Arizona  District  Court ;  In  re  Martin,  5 
Blatchf.  310,  Fed.  Cas.  9151,  holding  Circuit  Court  may  require,  in  habeas 
corpus  proceeding,  evidence  taken  by  commissioner  to  decide  legality  of 
detention;  In  re  Davison,  22  Blatchf.  476,  21  Fed.  621,  holding,  in  habeas 
corpus  by  person  convicted  by  court-martial,  only  question  is  jurisdiction 
of  that  court-martial;  Ex  parte  Jenkins,  2  Wall.  Jr.  528,  Fed.  Cas.  7259, 
discharging  United  States  marshals  illegally  arrested  and  detained  on  war- 
rants of  justice  of  peace ;  In  re  Jordan^  49  Fed.  241,  holding  prisoner  con- 
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victed  by  State  court  of  competent  jurisdiction  cannot  have  errors  of  such 
court  reviewed  in  Federal  court  on  habeas  corpus;  Ex  parte  Hill,  38  Ala. 
503y  holding  State  court  must  reject  application  for  writ  when  it  appears 
prisoner  is  held  by  authority  of  Confederate  States ;  Ex  parte  Hubbard,  65 
Ala.  474,  refusing  writ  to  prisoner  detained  under  judgment  of  city  court 
of  competent  jurisdiction;  Cooper  v.  People,  13  Colo.  371,  6  L.  B.  A.  442, 
22  Pac.  801,  holding  court  has  no  authority  to  release  prisoner  committed 
by  another  court  of  concurrent  jurisdiction;  Smith  v.  Hess,  91  Ind.  429, 
refusing  on  habeas  corpus  to  review  trial  of  prisoner  held  by  conviction  of 
court  of  competent  jurisdiction;  Ex  parte  Holman,  28  Iowa,  97,  98,  4  Am. 
Rep.  163,  refusing  in  State  court  to  release  prisoners  held  by  authority  of 
Federal  court;  Bell  v.  State,  4  Gill,  305,  45  Am.  Dec.  132,  and  State  v. 
Glenn,  54  Md.  608,  refusing  to  discharge  prisoner  held  by  judgment  of 
competent  court,  although  it  be  erroneous ;  Fleming  v.  Clark,  12  Allen,  195, 
refusing  writ  to  prisoner  convicted  by  Massachusetts  Superior  Court ;  In  re 
Ream,  54  Neb.  669,  75  N.  W.  24,  denying  writ  to  prisoner  after  trial  and 
conviction  in  court  of  competent  jurisdiction;  Ex  parte  Winston,  9  Nev. 
75,  refusing  to  discharge  prisoner  convicted  by  justice  of  peace  having 
jurisdiction  of  his  offense;  State  v.  Towle,  42  N.  H.  542,  refusing  to  pass 
upon  regularity  of  commitment  for  contempt  by  justice  of  peace ;  Ex  parte 
Bushnell,  9  Ohio  St.  183,  remanding  prisoner  held  by  conviction  in  United 
States  District  Court;  Ex  parte  Ball,  2  Gratt  590,  refusing  to  discharge 
slave  after^onviction  as  free  man  by  competent  court  j  Ex  parte  Marx,  86 
Va.  44,  9  S.  E.  477,  refusing  to  consider  insufficiency  of  evidence  at  trial 
of  prisoner  after  conviction  in  competent  court ;  In  re  Osterhaus,  18  Fed. 
Cas.  897,  refusing  writ  to  prisoner  after  conviction  in  territorial  court; 
In  re  Barry,  136  U.  S.  604,  34  L.  Ed.  606,  42  Fed.  118,  Fed.  Cas.  1059, 
describing  writ  as  one  bringing  in  body  of  prisoner  to  be  discharged  if 
restraint  is  illegal ;  In  re  Barry,  136  U.  S.  612,  84  L.  Ed.  508,  42  Fed.  124, 
Fed.  Cas.  1059,  holding,  under  habeas  corpus  act,  Circuit  Court  has  no 
power  to  determine  between  parents'  right  to  infant  child;  Yarbrough  v. 
State,  2  Tex.  521,  holding  in  Texas  appeal  does  not  lie  in  habeas  corpus 
proceedings  from  District  to  Supreme  Court ;  People  ex  rel.  Tweed  v.  Las- 
comb,  60  N.  Y.  566,  19  Am.  Rep.  215,  discussing  habeas  corpus;  Ex  parte 
Davis,  7  Fed.  Cas.  47,  and  In  re  McDonald,  16  Fed.  Cas.  26,  holding  Fed- 
eral courts  may  grant  writ  where  prisoner  is  not  held  upon  any  formal 
commitment;  dissenting  opinion  in  Hammond  v.  People,  32  111.  472,  major- 
ity holding  appeal  does  not  lie  from  decision  of  lower  court  in  habeas  cor- 
pus proceeding;  Southworth  v.  United  States,  151  U.  S.  185,  88  L.  Ed.  121, 
14  Sup.  Ct.  276,  holding,  in  action  for  services  in  drawing  up  warrants,  it 
is  immaterial  whether  persons  arrested  may  be  discharged  on  habeas  corpus. 

Judgments  of  court  of  record,  whose  Jurisdiction  la  final,  la  conclusive  on 
all  world,  and  cannot  be  reviewed  on  habeas  corpus. 

Approved  in  In  re  Nevitt,  117  Fed.  449,  writ  of  error  can  merely  chal- 
lenge jurisdiction  to  commit ;  Harris  v.  Nixon,  27  App.  D.  C.  98 ,  Palmer  v. 
Colladay,  18  App.  D.  C.  430,  United  States  v.  Davis,  18  App.  D,  C.  283, 
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and  Matter  of  Gregory,  219  U.  S.  213,  218,  55  L.  Ed.  189,  190,  31  Sup.  Ct. 
143,  all  holding  that  judgment  of  committing  court  cannot  be  reviewed  on 
habeas  corpus;  In  re  Application  of  Walker,  61  Neb.  807,  86  N.  W.  611, 
under  judgment  merely  voidable  prisoner  cannot  obtain  release  by  habeas 
corpus ;  Grignon  v.  Astor,  2  How.  339,  11  L.  Ed.  291,  holding  where  power 
of  court  to  make  order  depends  on  certain  facts,  making  of  order  is  con- 
clusive of  facts ;  In  re  Wilson,  140  U.  S.  583,  36  L.  Ed.  516,  11  Sup.  Ct.  873, 
refusing  to  review  proceedings  of  grand  jury  indicting  prisoner  after  his 
conviction  by  Arizona  District  Court ;  In  re  Debs,  158  U.  S.  600,  39  L.  Ed. 
1108,  15  Sup.  Ct.  912,  refusing  to  review  finding  of  Circuit  Court  as  to 
fact  of  prisoner's  disobedience  of  court's  order;  In  re  Lennon,  166  U.  S. 
553,  41  L.  Ed.  1112,  17  Sup.  Ct.  660,  holding  prisoner  cannot  show  on  habeas 
corpus  that  -he  is  citizen  of  Michigan  to  release  himself  from  injunction 
against  him  as  citizen  of  Ohio;  Holmes  v.  Oregon  etc.  R.  R.,  9  Fed.  233,  7 
Sawy.  386,  holding  finding  of  probate  court,  that  it  has  jurisdiction  by 
reason  of  intestate's  residence,  is  conclusive ;  Borden  v.  State/ 11  Ark.  540, 
54  Am.  Bee.  2S2,  holding  sheriff  liable  for  failure  to  enforce  order  of  court 
of  competent  jurisdiction ;  In  re  Lybarger,  2  Wash.  135,  25  Pac.  1077,  deny- 
ing writ  to  prisoner  convicted  by  competent  court. 

Distinguished  in  In  re  Wong  Yung  Quy,  6  Sawy.  239,  47  Fed.  718,  re- 
viewing cases,  and  reviewing  decision  of  State  court  claimed  by  prisoner 
to  be  in  violatidti  of  Constitution  and  treaties  of  United  States. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  108,  109. 

Imprisonment  under  Judgment  cannot  be  unlawful  unless  that  Judgment 
be  abBoInte  nullity;  and  it  is  not  nullity  if  court  has  general  Jurisdiction  of 
subject  although  it  be  erroneous. 

Approved  in  Ex  parte  Stacey,  45  Or.  87,  75  Pac.  1061,  following  rule; 
United  States  v.  Morse,  218  U.  S.  506,  507,  21  Ann.  Oas.  782,  54  L.  Ed. 
1128,  31  Sup.  Ct.  37,  holding  that  errors  in  regard  to  sale  of  property  of 
infants  are  not  subject  to  collateral  attack,  but  are  reversible  by  appel- 
late procedure;  In  re  Burkell,  2  Alaska,  110,  when  justice  of  peace  added 
"at  hard  labor"  to  i)enalty,  habeas  corpus  does  not  lie  where  hard  labor 
not  in  fact  being  imposed  as  part  of  penalty;  People  v.  Zimmer,  252  UL 
17,  96  N.  E.  532,  holding  writ  of  habeas  corpus  cannot  be  used  to  review 
judgment  of  court  having  jurisdiction  of  person  and  subject  matter; 
Ex  parte  Justus,  3  Okl.  Cr.  117,  25  L.  R.  A.  (N.  S.)  483,  104  Pac.  936,  and 
Ex  parte  Tani,  29  Nev.  391,  396,  13  L.  R.  A.  (N.  S.)  518,  91  Pac.  138,  140, 
both  holding  writ  of  habeas  corpus  should  be  granted  where  prisoner  had 
been  denied  change  of  venue;  Ex  parte  Harlan,  1  Okl,  50,  27  Pac.  921, 
habeas  corpus  does  not  lie  to  review  judgment  or  sufficiency  of  indictment 
where  court  had  jurisdiction;  Ex  parte  Martinez,  66  Tex.  Cr.  8,  145  S.  W. 
963,  denying  habeas  corpus  after  conviction  for  murder  where  proceed- 
ings were  regular;  Ex  parte  Newcomb,  56  Wash.  398j  400,  401,  105  Pac. 
1043,  1044,  holding  that  as  errors  and  irregularities  of  trial  could  npt  bo 
inquired  into  and  court  had  jurisdiction^  judgment  was  not  void  and  could 
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not  be  questioned  upon  writ  of  habeas  corpus;  In  re  Wilson,  140  U.  S. 
583,  35  L.  Ed.  516,  11  Sup.  Ct.  873,  refusing  to  grant  writ  to  prisoner  con- 
victed by  District  Court  of  Arizona;  In  re  Delgado,  140  U.  S.  588,  35 
L.  Ed.  580,  11  Sup.  Ct.  875,  refusing  on  appeal  from  order  denying  writ  to 
consider  any  point  save  jurisdiction  of  imprisoning  court ;  In  re  Chapman, 
156  U.  S.  215,  39  L.  Ed.  402,  15  Sup.  Ct.  332,  refusing  to  issue  writ  to  pris- 
oner held  by  District  of  Columbia  Supreme  Court  for  failure  to  answer 
questions  to  United  States  Senate;  In  re  Bogart,  2  Sawy.  401,  Fed.  Cas. 
1596,  holding  prisoner  will  not  be  discharged  on  habeas  corpus  unless  court- 
martial  holding  him  is  acting  outside  of  its  jurisdiction;  Ex  parte  Ulrich, 
43  Fed.  663,  holding  Federal  District  Court  has  no  authority  to  discharge 
prisoner  convicted  in  State  court  of  general  jurisdiction;  Ex  parte  Hardy, 
68  Ala.  332,  refusing  to  review  on  habeas  corpus  ail^  question  save  juris- 
diction of  court  committing  prisoner;  Dover  v.  State,  75  Ala.  41,  denying 
writ  where  court  committing  had  jurisdiction  although  reversible  error 
appeared;  Berden  v.  State,  11  Ark.  537,  54  Am.  Dec.  228,  holding  sheriff 
liable  for  failure  to  enforce  order  of  court  of  competent  jurisdiction,  re- 
gardless of  error;  Ex  parte  Brandon,  49  Ark.  144,  4  S.  W.  452,  refusing 
writ  applied  for,  for  purpose  of  reviewing  conviction  of  prisoner  by  city 
court  of  competent  jurisdiction;  Ex  parte  Gibson,  31  Cal.  627,  remanding 
prisoner  where  judgment  of  conviction  was  erroneous  but  not  void;  Kelly 
v.  People,  115  111.  589,  56  Am.  Rep.  186,  4  N.  E.  646,  holding  where  prior 
conviction  increases  punishment  of  prisoner  he  cannot  attack  same  for 
error;  Lowery  v.  Howard,  103  Ind.  442,  3  N.  E.  126,  holding  judgment 
eiToneous  for  failure  to  call  jury  to  decide  penalty,  cannot  be  assailed  on 
habeas  corpus ;  Willis  v.  Bayles,  105  Ind.  368,  5  N.  E.  11,  sustaining  return 
to  writ  showing  conviction  by  competent  court  not  absolutely  void;  Mc- 
Laughlin V.  Etchison,  127  Ind.  476,  22  Am.  St.  Rep.  659,  27  N.  E.  152, 
quashing  writ  where  judgment  of  commitment  is  not  shown  to  be  void; 
Piatt  V.  Harrison,  6  Iowa,  81,  71  Am.  Dec.  391,  refusing  on  habeas  corpus 
to  pass  upon  authority  of  city  council  to  pass  ordinance  under  which  pris- 
oner is  held;  Eisner  v.  Shrigley,  80  Iowa,  36,  45  N.  W.  394,  refusing  to 
discharge  prisoner  although  sentence  is  excessive;  Bell  v.  State,  4  Gill, 
305,  306,  45  Am.  Dec.  182,  133,  and  State  v.  Glenn,  54  Md.  608,  refusinj? 
to  regard  on  habeas  corpus,  error  of  committing  court;  Sennott's  Case, 
146  Mass.  492,  4  Am.  St.  Rep.  345,  16  N.  E.  450,  refusing  on  habeas  cor- 
pus to  consider  irregularities  in  sentence  or  trial;  State  v.  Dobson,  135 
Mo.  14,  36  S.  W.  241,  refusing  on  habeas  corpus  to  permit  attack  upon 
conviction  because  of  perjured  testimony,  etc.;  Ex  parte  Renshaw,  6  Mo. 
App.  475,  refusing  to  discharge  prisoner  held  by  competent  court  for  con- 
tempt; In  re  Thompson,  9  Mont.  389,  23  Pac.  934.  refusing  to  discharge 
prisoner  on  habeas  corpus  because  of  insufficiency  of  evidence  at  trial; 
Ex  parte  Shaw,  7  Ohio  St.  82,  70  Am.  Dec.  56,  refusing  to  discharge  pris- 
oner on  habeas  corpus  although  sentence  is  excessive;  Ex  parte  Bond,  9 
S.  C.  80,  81,  30  Am.  Rep.  21,  refusing  to  discharge  convicted  prisoner 
because  sentence  is  erroneous;  Ex  parte  Hays,  15  Utah,  80,  47  Pac.  613, 
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refosing  to  dischiarge  x)erson  convicted  by  competent  conrt  of  record;  Ex 
parte  WilHams,  1  Wash.  Ter.  240,  and  Ex  parte  Mooney,  26  W.  Va.  41, 
53  Am.  Bep.  63,  refusing  on  habeas  corpus  to  review  trial  of  defendant  in 
lower  court;  Ex  parte  Rollins,  80  Va.  317,  holding,  however,  judgment  of 
conviction  under  unconstitutional  statute  is  void;  State  v.  Mace,  5  Md. 
348,  arguendo;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  177,  major- 
ity holding  writ  will  not  issue  because  committing  court  had  jurisdiction. 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  150. 

Circuit  Court  of  IHstrict  of  Columbia  being  court  of  record  having  gen- 
eral criminal  Juxisdlction,  it  has  power  to  decide  conclusively  whether  offense 
charged  in  indictment  is  legally  punishable  or  not,  and  this  constitutes  exer- 
cise of  Jurisdiction,  and  its  Judgment  will  not  be  reviewed  on  habeas  corpus. 

Approved  in  Hyde  v.  Shine,  199  U.  S.  83,  50  L.  Ed.  97,  26  Sup.  Ct.  760, 
refusing  on  habeas  corpus  to  determine  sufficiency  of  indictment  for  con- 
spiracy; Ex  parte  Jim  Hong,  211  Fed.  75, 127  C.  C.  A.  669,  Moyer  v.  Ander- 
son, 203  Fed.  883,  122  C.  C.  A.  176,  Hopkins  v.  McClaughry,  209  Fed.  823, 
126  C.  C.  A.  545,  and  Peters  v.  United  States,  177  Fed.  887,  101  C.  C.  A. 
99,  all  holding  where  relator  was  under  conviction  of  another  court,  Fed- 
eral court  could  not  review  proceedings  on  writ  of  habeas  corpus;  Peoplo 
V.  District  Court,  26  Colo.  383,  68  Pac.  609,  District  Court  may  not  by 
habeas  corpus  review  conviction  in  County  Court  for  misdemeanor;  State 
V.  Shrader,  73  Neb.  621,119  Am.  St.  Rep.  913,  103  N.  W.  277,  holding,  that 
where  prisoner  was  released  from  custody  on  writ  of  habeas  corpus  issued 
because  of  alleged  deficiency  of  complaint,  he  should  be  remanded  into  cus- 
tody ;  Rhode  Island  v.  Massachusetts,  12  Pet.  718,  722,  9  L.  Ed.  1258,  1259, 
holding  decision  of  Supreme  Court  whether  it  has  cognizance  of  action  be- 
tween two  States  is  exercise  of  jurisdiction ;  Decatur  v.  Paulding,  14  Pet.  602, 
10  L.  Ed.  611,  refusing  to  review  judgment  of  Circuit  Court  refusing  to 
issue  mandate  to  Secretary  of  Navy ;  Ex  parte  Parks,  93  U.  S.  23,  23  L.  Ed. 
788,  holding  writ  will  not  issue  in  favor  of  prisoner  convicted  of  forgery  by 
District  Court;  Ex  parte  Yarbrough,  110  U.  S.  654,  28  L.  Ed,  275,  4  Sup. 
Ct.  153,  refusing  to  consider  decision  of  Circuit  Court  that  indictment 
conforms  to  criminal  statute;  Ex  parte  Bigelow,  113  U.  S.  331,  28  L.  Ed. 
1007,  6  Sup.  Ct.  644,  refusing  to  review  decision  of  District  Supreme  Court 
that  certain  proceedings  did  not  constitute  a  putting  in  jeopardy;  In  re 
Coy,  127  U.  S.  757,  758,  769,  32  L.  Ed.  280,  281,  8  Sup.  Ct.  1272,  12t3,  re- 
fusing to  review  conviction  for  election  fraud  by  District  Court  having  gen- 
eral jurisdiction  over  such  offenses;  In  re  Wilson,  140  U.  S.  583,  35  L.  Ed. 
516,  11  Sup.  Ct.  873,  refusing  to  review  proceedings  of  grand  jury  indict- 
ing prisoner  after  his  conviction  by  District  Court;  Noble  v.  Union  etc. 
R.  R.,  147  U.  S.  174,  37  L.  Ed.  127,  13  Sup.  Ct,  274,  holding  decision  of 
Secretary  of  the  Interior  that  defendant  is  not  a  railroad  capable  of  taking 
grant  is  conclusive  and  cannot  be  attacked  collaterally;  Holmes  v.  Oregon 
etc.  R.  R.,  7  Sawy.  386,  387,  9  Fed.  233,  holding  decision  of  court  that  it  has 
probate  jurisdiction  by  reason  of  intestate's  residence  is  conclusive;  Ex 
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parte  Perkins,  29  Fed.  911,  holding  finding  of  commissioner  that  charge 
is  sufficient  to  justify  arrest  is  exercise  of  jurisdiction  and  is  conclusive; 
Evansville  etc.  R.  R.  v.  Evansville,  15  Ind.  421,  holding  decision  of  council 
making  subscription  to  railroad  that  petition  is  signed  by  requisite  number 
of  freeholders  is  conclusive ;  English  v.  Smock,  34  Ind.  134,  holding  where 
county  commissioners  may  issue  bonds  when  taxes  are 'insufficient,  finding 
of  such  officials  as  to  such  fact  is  conclusive  on  court;  Arnold  v.  Shields,  5 
Dana,  25,  30  Am.  Dec.  675,  holding,  where  law  gives  court  jurisdiction  over 
suits  for  penalties,  that  court  has  power  to  decide  legality  of  claim  for 
such  penalty "^  State  v.  Sheriff,  15  N.  J.  L.  71,  refusing  to  release  prisoner 
for  debt  after  competent  court  has  declared  that  he  cannot  be  dischaiiged 
as  insolvent ;  Grignon  v.  Astor,  2  How.  338,  11  L.  Ed.  291,  defining  jurisdic- 
tion; In  re  Bogart,  2  Sawy.  401,  Fed.  Cas.  1596,  refusing  to  discharge 
prisoner  held  by  court-martial  acting  within  its  jurisdiction;  Le  Roy  v. 
Clayton,  2  Sawy.  499,  Fed.  Cas.  8268,  defining  jurisdiction  as  power  to  hear 
and  determine;  Bush  v.  Glover,  47  Ala.  174,  enforcing  default  judgment 
of  rebel  court  as  exercise  of  jurisdiction;  Weston  v.  Lumley,  33  Ind.  495, 
holding  it  perjury  to  swear  falsely  as  to  user  of  road  before  county  road 
commissioners;  In  re  McKibben,  16  Fed.  Cas.  212,  12  Bank.  Reg.  101, 
generally  as  example  of  allegation  of  quasi  jurisdictional  facts;  Coox>er  v. 
Sunderland,  3  Iowa,  132,  66  Am.  Dec.  63,  arguendo. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  666,  14  N.  W.  760,  holding 
finding  of  one  session  of  legislature  that  prior  session  had  approved  con- 
stitutional amendment  is  not  conclusive  exercise  of  jurisdiction. 

Criticised  in  Ex  parte  Degener,  30  Tex.  App.  574,  17  S.  W.  1113,  holding 
where  court  had  jurisdiction  of  cause  and  parties,  but  had  no  jurisdiction 
to  render  the  particular  judgment,  prisoners  will  be  discharged. 

Judgments  of  court  of  record  having  general  Jnrifldiction  are  UndJng  and 
of  foil  force  unless  reversed  regularly  by  Snperior  court  capable  of  reveEaiiig  It. 
Approved  in  In  re  First  Nat.  Bank  of  Belle  Fourche,  152  Fed.  70,  11 
Ann.  Oas.  355,  81  C.  C.  A.  260,  holding  that  judgment  of  bankruptcy  court 
was  finality;  Aetna  Ins.  Co.  v.  Evans,  57  Fla.  346,  49  South.  63,  holding 
that  bankruptcy  court  was  proper  tribunal  to  settle  questions  between 
garnishing  creditors  and  trustee  of  bankruptcy  as  to  disposal  of  fund; 
Cobe  V.  Ricketts,  111  Mo.  App.  113,  85  S.  W.  133,  where,  after  suit  to 
dissolve  loan  association  was  brought  in  Federal  court.  State  court  trans- 
ferred similar  suit  brought  previously  and  Federal  court  rendered  decree 
for  sale  of  assets,  decree  not  collaterally  attackable  by  one  indebted  to 
association  on  note  in  suit  thereon  by  purchase  of  association's  assets; 
concurring  opinion  Ex  parte  Lucas,  160  Mo.  245,  61  S.  W.  237,  constitu- 
tionality of  arrest  under  act  for  registration  of  barbers  may  be  tested  by 
habeas  corpus;  Crawford  v.  Lees,  84  N.  J.  Eq.  332,  93  Atl.  205,  holding 
decree  of  probate  court  is  not  subject  to  collateral  attack,  except  for  fraud 
or  want  of  jurisdiction ;  dissenting  opinion  in  United  States  v.  Mulvey,  232 
Fed.  521,  majority  holding  that,  in  proceedings  to  cancel  decree  of  nat- 
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nralization,  eaneenation  shonld  be  entered  without  prejudice  to  subsequent 
application;  Decatur  v.  Paulding,  14  Pet.  604,  10  L.  Ed.  612,  refusing  to 
review  judgment  of  Circuit  Court,  refusing  mandate  to  Secretary  of  Navy ; 
Galpin  v.  Page,  1  Sawy.  319,  Fed.  Cas.  5205,  holding  sale  of  lands  under 
judgment  of  court  cannot  be  collaterally  attacked  where  same  does  not 
affirmatively  show  lack  of  jurisdiction;  Galpin  v.  Page,  1  Sawy.  340,  Fed. 
Cas.  5205,  holding  judgment  reversed  as  to  one  party  only  is  law  of  case 
as  to  all  others;  Reinach  v.  Atlantic  etc.  Co.,  58  Fed.  43,  holding  Circuit 
Court  is  bound  by  decree  of  State  court  in  foreclosure  of  mortgage; 
United  States  v.  Debs,  64  Fed.  739,  holding  error  of  Circuit  Court  does  not 
justify  disobedience  of  its  injunction;  Berry  v.  State,  65  Ala.  122,  holding 
vcaiict  of  acquittal  by  court  of  competent  jurisdiction  bars  further  trial 
for  same  offense;  Cunningham  v.  Ashley,  13  Ark.  672,  and  Ashley  v.  Cun- 
ningham, 16  Ark.  174,  holding  State  court  must  proceed  under  mandate 
of  Federal  Supreme  Court  regardless  of  death  of  party  pending  appeal; 
United  States  v.  Burdick,  1  Dak.  Ter.  147,  46  N.  W.  573,  holding  court  wil' 
refuse  habeas  corpus  where  prisoner  is  detained  by  conviction  of  anoth 
court  of  concurrent  jurisdiction;  Sessions  v.  Stevens,  1  Fla.  240,  46  ' 
Dec.  840,  holding  judgment  against  garnishee  cannot  be  collaterally^iT  ^  ^ 
tacked;  Wilson  v.  Hayward,  6  Fla.  197,  holding  judgment  of  foreclosure  '^ 
cannot  be  attacked  in  collateral  suit  by  second  lienholder  by  showing  error ; 
Anderson  v.  Wilson,  100  Ind.  407,  refusing  in  collateral  proceeding  to  look 
behind  decree  to  see  if  complaint  properly  named  parties ;  Webster  v.  Reid, 
Morris,  480,  holding  judgment  obtained  through  unconstitutional  law  can- 
not be  attacked  collaterally;  Wright  v.  Marsh,  2  G.  Greene)  114,  and 
Brace  v.  Reid,  3  G.  Greene,  427,  refusing  to  impeach,  collaterally,  judgment 
of  partition  by  competent  court;  Hampson  v.  Weare,  4  Iowa,  16,  66  Am. 
Dec.  118,  holding,  judgment  awarding  execution  cannot  be  reviewed  by  bill 
for  injunction  against  such  execution;  Ex  parte  Holman,  28  Iowa,  103, 
4  Am.  Rep.  167,  refusing,  to  consider,  on  habeas  corpus,  irregularity  of 
mandamus  proceedings  after  judgment;  McConologue's  Case,  107  Mass. 
171,  holding  person  is  not  subject  to  military  trial  after  adjudication  by 
court  of  competent  jurisdiction  that  he  is  not  a  soldier;  Wales  v.  Lyon, 
2  Mich.  281,  holding  discharge  of  defendant  in  bankruptcy  is  conclusive 
bar  to  plaintiff's  action  for  debt ;  Laine  v.  Francis,  15  Mo.  App.  108,  holding 
judgment  on  promissory  note  subjecting  certain  property  to  sale  is  bar  to 
further  action  against  other  property;  Rolf  v.  Timmermeister,  15  Mo. 
App.  252,  holding  judgment  of  competent  court  directing  sale  of  homestead 
cannot  be  collaterally  attacked;  Vantilburg  v.  Black,  3  Mont.  468,  holding 
judgment  against  party  failing  to  plead  good  defense  is  erroneous  but 
not  void;  Young  v.  Rathbone,  16  N.  J.  Eq.  227,  84  Am.  Dec.  153,  refusing 
to  allow  sale  confirmed  by  order  of  competent  court  to  be  assailed  col- 
laterally ;  Una  v.  Dodd,  39  N.  J.  Eq.  180,  and  People  v.  Sturtevant,  9  N.  Y.  . 
275,  59  Am.  Dec.  544,  collecting  cases  and  holding  party  accused  of  con- 
tempt cannot  defend  by  showing  judgement  he  has  violated  is  erroneous; 
Quesenberry  v.  Barbour,  31  Gratt.  500,  refusing  to  allow  judicial  sale  of 
II— sa 
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trust  estate  to  be  assailed  in  collateral  proceeding;  Ferguson  v.  Tobey, 
1  Wash.  Ter.  277,  holding,  in  action  for  malicious  arrest,  plaintiff  must 
show  judgment  in  criminal  proceeding  in  his  favor;  Lessee  of  Adams  v. 
Jeffries,  12  Ohio,  271,  40  Am.  Dec.  478,  holding,  however,  record  of  court 
of  special  and  limited  jurisdiction  must  show  jurisdiction  affirmatively; 
dissenting  opinion  in  May  v.  May,  7  Fla.  244,  majority  holding  judgment 
in  dower  for  unascertained  sum  of  money  is  void;  Yates  v.  Houston,  3 
Tex.  447,  Holmes  v.  Jennison,  14  Pet.  628,  10  L.  Ed.  627,  arguendo. 

Distinguished  in  James  v.  Smith,  2  S.  C.  187,  holding  attempt  by  superior 
court  to  punish,  as  contempt,  disobedience  of  process  of  inferior  court,  is 
not  binding. 

Criticised  in  Horan  v.  Wahrenberger,  9  Tex.  320,  58  Am.  Dec.  147,  hold- 
ing decision  of  court  of  general  jurisdiction  may  be  shown  to  be  void  for 
lack  of  authority,  in  collateral  proceeding. 

All  courts  ftom  which  appeal  lies  are  inferior  courts  in  relation  to  ap- 
'^.Uate  courts  before  which  their  judgment  may  be  carried,  but  they  are  not» 
^-refore,  inferior  courts  in  technical  sense.. 

\ted  in  Nugent  v.  State,  18  Ala.  524,  holding  City  Court,  from  whose 
judgments  appeal  lies  to  Supreme  Court,  is  "inferior  court"  within  meaning 
of  Alabama  Constitution;  La  Croix  v.  County  Com.,  49  Conn.  596,  holding 
act  creating  board  for  revocation  of  liquor  licenses  is  not  inferior  court 
within  meaning  of  Constitution. 

Courts  inferior  in  special  sense  are  courts  of  special,  limited  Jurisdiction, 
whose  judgments  taken  alone  are  disregarded  and  whose  proceedings  must 
show  jurisdiction;  United  States  courts  are  of  limited  jurisdl^on  and  judg- 
ments are  erroneous  and  reversible,  if  jurisdiction  be  not  sh^wn,  but  are  not 
nullities. 

Approved  in  In  re  Columbia  Real  Estate  Co.,  101  Fed.  970,  jurisdictional 
facts  need  not  appear  in  record  of  District  Court  in  bankruptcy;  Ex  parte 
Greenall,  153  Cal.  771,  96  Pac.  806;  In  re  Morganstem,  156  Cal.  349,  104 
Pac.  449,  both  holding  that  sufficiency  of  complaint  in  Justice's  Court  may 
be  determined  by  Supreme  Court  on  writ  of  habeas  corpus;  Grignon  v. 
Astor,  2  How.  341,  11  L.  Ed.  292,  holding  order  of  Michigan  cpurt  of  record 
need  not  recite  facts  conferring  jurisdiction ;  Harvey  v.  Tyler,  2  Wall.  342, 
17  L.  Ed.  873,  holding  judgment  of  Virginia  court  of  record  declaring  lands 
redeemed  cannot  be  questioned  collaterally;  Mosely  v.  Tuthill,  45  Ala.  654, 
6  Am.  Rep.  720,  holding  sale  under  order  of  inferior  court,  void  where 
record  shows  jurisdictional  facts  did  not  exist ;  Busteed  v.  Parsons,  54  Ala. 
401,  25  Am.  Rep.  693,  holding  jurisdiction  of  judge  of  Superior  Court  of 
general  jurisdiction  cannot  be  attacked  in  action  against  him  for  damages ; 
Ex  parte  Kearny,  55  Cal.  215,  holding  Police  Court  is  inferior  court  o£ 
limited  jurisdiction  and  proceedings  must  show  jurisdiction;  Hahn  v. 
Kelly,  34  Cal.  413,  94  Am.  Dec.  755,  holding  presumption  in  favor  of  juris- 
diction exists  where  record  shows  service  of  summons  by  publication; 
Fox  v.  Hoyt,  12  Conn.  497,  31  Am.  Dec.  763,  holding  Justice's  Court  of 
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Conneetieat  is  court  of  general  jurisdiction, '  whose  proceedings  import 
verity;  Chemung  Canal  Bank  v.  Judson,  8  N.  T.  261,  holding  decree  qf 
Federal  Circuit  Court  in  bankruptcy  is  not  void  for  failure  to  show 
jurisdiction  upon  record;  Lange  v.JBenedict,  73  N.  Y.  35,  29»Am.  Bep.  94, 
holding  judge  of  Federal  Circuit  Court  is  not  liable  for  false  imprisonment 
to  party  erroneously  sentenced  by  him;  Vaughn  v.  Congdon,  66  Vt.  124, 
holding  Justice's  Court  is  court  of  record  whose  judgment  imports  verity; 
Werz  V.  Werz,  11  Mo.  App.  35,  holding  judgment  of  divorce  in  State  court 
is  binding,  although  record  fails  to  show  jurisdiction;  In  re  Booth,  3  Wis. 
181,  hplding,  however,  prisoners  must  be  discharged  when  record  of  Fed- 
eral court  affirmatively  shows  lack  of  jurisdiction;  Cooper  v.  Sunderland, 
3  Ipwa,  129,  66  Am.  Dec.  61,  erroneously  including  principal  case  in  enu- 
meration of  cases  which  do  not  distinguish  between  inferior  and  superior 
courts. 

Judgments  of  courts  of  United  States,  although  Jurisdiction  be  not  shown 
In  pleadings,  are  yet  binding  on  all  the  world,  and  apparent  want  of  jurisdic- 
tion can  avail  party  only  on  writ  of  error. 

Approved  in  Buxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  724,  holding 
that  an  effective  removal  of  cause  to  Federal  court  deprives  State  court  of 
jurisdiction  and  any  judgment  rendered  thereafter  therein  is  nullity; 
Harvey  v.  Tyler,  2  Wall.  342,  17  L.  Ed.  873,  holding  judgment  declaring 
land  redeemed  from  forfeiture  by  Virginia  court,  given  jurisdiction  by 
statute,  cannot  be  questioned  collaterally;  Dowell  v.  Applegate,  152  U.  S. 
339,  38  L.  Ed.  468,  14  Sup.  Ct.  616,  holding  in  suit  to  determine  title  to 
lands,  a  former  decree  of  sale  by  Circuit  Court,  not  appealed  from,  is  con- 
clusive and  cannot  be  attacked  collaterally ;  Evers  v.  Watson,  156  U.  S.  533, 
36  L.  Ed.  528,  15  Sup.  Ct.  433,  refusing  to  set  aside  in  collateral  proceeding 
decree  of  Circuit  Court  not  appealed  from;  In  re  Lennon,  166  U.  S.  553, 
41  L.  Ed.  1112,  17  Sup.  Ct.  660,  where  prisoner  is  confined  for  violation  of 
injunction  in  action  against  him  as  citizen  of  Ohio,  he  cannot  show  on 
habeas  corpus  that  he  is  citizen  of  Michigan ;  Ex  parte  Lennon,  64  Fed.  322, 

22  U.  S.  App.  561,  holding  petitioner  may  rfot  disregard  injunction  of 
Circuit  Court  although  allegations  of  citizenship  are  defective;  Grignon 
V.  Astor,  2  How.  342,  11  L.  Ed.  292,  arguendo. 

Supreme  Gourt  having  no  power  to  revise  decisions  in  criminal  cases,  by 
appeal  or  error,  that  power  cannot  be  usurped  by  means  of  habeas  corpus  pro- 
ceedings. 

Approved  in  In  re  Kaine,  14  How.  119,  129,  14  L.  Ed.  851,  855  (dis- 
missing  s.  c,  14  Fed.  Cas.  83),  refusing  to  issue  writ  in  favor  of  prisoner 
held  by  Federal  commissioner  for  extradition ;  Ex  parte  Parks,  93  U.  S.  23, 

23  L.  Ed.  788,  denying  writ  to  prisoner  convicted  of  forgery  by  District 
Court  from  which  error  does  not  lie ;  Ex  parte  Reed,  100  U.  S.  23,  25  L.  Ed. 
639,  denying  writ  to  naval  officer  convicted  by  court-martial;  Ex  parte 
Crouch,  112  U.  S.  180,  28  L.  Ed.  691,  5  Sup.  Ct.  97,  denying  writ  to  prisoner 
detained  by  Virginia  courts  for  violation  of  State  statute,  even  though 
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his  defense  is  based  on  Constitution ;  In  re  Callicot,  8  Biatchf .  9l,  Fed.  Cas. 
2323,  holding  circuit  judge  will  not  issue  writ  to  review  conviction  of  Cir- 
cuit Court;  United  States  v.  Shaw,  39  Fed.  433,  8  L.  R.  A.  282,  holding 
Federal  courte  have  no  power  not  expressly  granted;  In  re  Barry,  136 
U.  S.  607,  84  L.  Ed.  507,  42  Fed.  120,  Fed.  Cas.  1059,  holding  Federal  courts 
have  only  powers  specially  conferred  with  necessary  incidents ;  In  re  Rowe, 
77  Fed.  166,  40  U.  S.  App.  616,  den3ring  writ  applied  for  on  ground  of  error 
of  State  court  convicting  prisoner;  People  v.  District  Court,  22  Colo.  428, 
46  Pac.  404,  refusing  to  review^  judgment  upon  which  prisoner  is  detained ; 
Ex  parte  Holman,  28  Iowa,  97,  98,  4  Am.  Rep.  168,  refusing  writ  to  pris- 
oners held  by  authority  of  Federal  court;  Ex  parte  Wilson,  114  U.  S.  421, 
29  L.  Ed.  90,  5  Sup.  Ct.  937,  collecting  cases  and  holding  writ  will  i^sue 
where  District  Court  exceeded  its  authority  by  convicting  of  infamous 
crime  without  indictment ;  In  re  Coy,  127  U.  S.  766,  82  L.  Ed.  280,  8  Sup. 
Ct.  1271,  denying  writ  where  prisoner  was  convicted  of  election  fraud  by 
court  having  jurisdiction  over  such  crimes;  Ex  parte  Buskirk,  72  Fed. 
22,  25  U.  S.  App.  613,  holding,  however,  prisoner  detained  by  void  judgment 
may  be  released  on  habeas  corpus;  People  v.  Bradley,  60  111.  400,  holding 
authority  to  issue  writ  depends  on  nature  of  court's  criminal  jurisdiction; 
In  re  Macdonald,  16  Fed.  Cas.  23,  holding,  however,  Federal  courts  have 
jurisdiction  where  prisoner  is  not  held  by  any  formal  commitment ;  Grignon 
V.  Astor,  2  How.  342,  11  L.  Ed.  292;  In  re  Barry,  136  U.  S.  613,  84  L.  Ed. 
509,  42  Fed.  126,  Fed.  Cas.  1059,  indicating  that  all  cases  of  habeas  corpus 
in  Federal  courts  have  been  for  relief  against  arrest  under  Federal  author- 
ity; dissenting  opinion  in  In  re  Kaine,  14  How.  130,  14  L.  Ed.  856  (dis- 
missing, s.  c,  14  Fed.  Cas.  83),  majority  holding  writ  will  issue  only  in 
exercise  of  appellate  jurisdiction;  dissenting  opinion  in  Ex  parte  Wells, 
18  How.  329,  15  L.  Ed.  481,  majority  affirming  resentence  of  prisoner  by 
Circuit  Court  after  conditional  pardon;  dissenting  opinion  in  Ex  parte 
Bradley,  7  Wall.  382,  19  L.  Ed.  220,  majority  issuing  mandate  to  District 
Supreme  Court  to  restore  attorney  illegally  disbarred ;  dissenting  opinion  in 
Ex  parte  Lange,  18  Wall.  205,  21  L.  Ed.  888,  majority  holding  Circuit  Court 
exceeded  its  authority  in  sentencing  prisoner  twice;  dissenting  opinion  in 
In  re  Nagle,  135  U.  S.  77,  84  L.  Ed.  76,  10  Sup.  Ct.  673,  majority  affirming 
decision  of  Circuit  Court  discharging  prisoner  charged  with  violation  of 
Federal  law  from  custody  of  State  officers. 

Limited  in  In  re  Coy,  127  U.  S.  761,  82  L.  Ed.  282,  8  Sup.  Ct.  1274,  dis- 
senting opinion,  majority  refusing  writ  to  prisoner  convicted  of  election 
frauds  by  court  having  general  jurisdiction  over  such  offenses ;  Van  Buren 
V.  United  States,  36  Fed.  80,  holding  election  fraud  is  offense  against  Fed- 
eral law. 

Review  on  habeas  corpus  on  sufficiency  of  indictment  or  information. 
Note,  26  Am.  Dec.  47. 

Court-martial  Is  an  Inferior  court  of  limited  Juzlsdlctloii  wlioea  Judgments 
may  be  questioned  collaterally. 
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Approved  in  McClanghiy  v.  Deming,  186  U.  S.  63,  69,  46  L.  Ed.  1055, 
22  Sup.  Ct.  792,  coort-martial  of  volunteer  officer  by  regular  officers  only 
is  illegal,  affirming  s.  c,  113  Fed.  650;  Hamilton  v.  McClaughry,  136  Fed. 
447,  where  return  to  habeas  corpus  alleges  that  petitioner  is  held  under 
judgment  of  military  court-martial,  burden  is  on  respondent  to  show  condi- 
tion of  war  existed ;  Runkle  v.  United  States,  122  U.  S.  556,  30  L.  Ed.  1170, 
7  Sup.  Ct.  1146,  sentence  of  general  court-martial,  in  time  of  peace,  to 
effect  that  officer  be  cashiered,  is  inoperative  until  approved  by  the  Presi- 
dent; Tyler  v.  Pomeroy,  8  Allen,  485,  holding  person  may  recover  damages 
against  military  authorities  for  unlawful  impressment. 

.  Civil  liability  of  nulitary  and  naval  officers.    Note,  42  Am.  Dec.  55. 
Contempt  procedure  in  Federal  court.    Note,  Ann.  Oas.  1915D,  1056. 

Miscellaneous.  Cited  in  Lampert  v.  Laclede  etc.  Co.,  14  Mo.  App.  387, 
on  point  that  military  authorities  are  not  liable  for  official  acts;  Ex  parte 
Watkins,  7  Pet.  568,  8  L.  Ed..  786,  second  application  for  writ  by  same 
prisoner;  In  re  Kaine,  14  How.  132,  14  L.  Ed.  357,  approving  the  inter- 
pretation of  other  cases  on  subject  of  habeas  corpus. 

Miscited  in  Orser  v.  Hoag,  3  HiU,  83 ;  Poole  v.  Nixon,  19  Fed.  Cas.  995. 

S  Pet.  210-221,  7  L.  Ed.  655,  B070E  ▼.  GBX7KD7. 

The  Bixteenth  section  of  Jndieiary  act  of  1789  problliiting  equity  suits 
where  there  Is  remedy  at  law,  is  merely  declaratory  and  makes  no  alteration 
in  rules  of  equity  on  sobject  of  legal  remedy. 

Cited  in  Wehrman  v.  Conklin,  156  U.  S.  323,  39  L.  Ed.  172,  15  Sup.  Ct. 
132,  holding  State  statute  enlarging  equity  jurisdiction  can  be  enforced  in 
Federal  courts  provided  there  is  no  complete  and  adequate  remedy  at  law ; 
Baker  v.  Biddle,  1  Bald.  403,  Fed.  Cas.  764,  dismissing  bill  for  accounting 
where  account  already  received  and  might  be  enforced  at  law;  Pittsburgh 
etc.  R.  Co.  V.  Keokuk  Bridge  etc.  Co.,  68  Fed.  20,  46  U.  S.  App.  530,  up- 
holding equity  jurisdiction  to  assert  liability  under  contract  and  for  ac- 
counting; Hempstead  v.  Watkins,  6  Ark.  357,  42  Am.  Dec.  702,  holding, 
tinder  similar  State  statute,  courts  of  law  and  chancery  have  a  concurrent 
jurisdiction ;  Woodman  v.  Freeman,  25  Me.  541,  dismissing  bill  under  State 
statute  denying  jurisdiction  when  legal  remedy  exists;  Whittlesey  v.  H., 
P.  &  F.  R.  R.,  23  Conn.  431,  holding,  however,  State  statute  conferring 
equity  jurisdiction  must  be  construed  otherwise. 

To  bar  Jurisdiction  of  Federal  courts  In  equity,  a  remedy  at  law,  must  be 
plain  and  adeqnate,  and  as  practical  and  efficient  to  ends  of  justice  as  remedy 
in  equity;  where  agreement  procured  by  fraud  Is  of  continuing  nature,  equity 
will  decree  Its  rescission  to  prevent  multiplicity  of  suits,  though  there  Is 
remedy  at  law.       i 

Approved  in  Wright  v.  Barnard,  233  Fed.  330,  and  United  Cigarette  etc, 
Co.  V.  Wright,  132  Fed.  197,  both  following  rule;  Weber  v.  Hertzell,  230 
Fed.  967,  suit  in  equity  to  restrain  prosecution  of  suit  at  law  in  ejectment 
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cannot  be  maintained;  Thompson  v.  Emmett  Irr.  Dist.,  227  Fed.  567,  hold- 
ing that  as  action  on  bonds  cannot  be  maintained  until  they  become  due 
seven  years  hence,  and  as  present  failure  of  defendants  will  depreciate 
their  value,  suit  in  equity  can  be  maintained;  Simpson  v.  Western  Hard- 
ware etc.  Co.,  227  Fed.  307,  upholding  equity  jurisdiction  over  suit  by 
trustee  of  bankrupt  to  recover  property  fraudulently  transferred;  Conti- 
nental Trust  Co.  v.  Tallassee  Falls  Mfg.  Co.,  222  Fed.  702,  trustee  may 
maintain  suit  in  equity  to  cancel  deeds  executed  by  adverse  claimants  in 
possession  of  land ;  Watson  v.  Huntington,  215  Fed.  481,  131  C.  C.  A.  520, 
upholding  equity  jurisdiction  over  bill,  to  prevent  multiplicity  of  suits  by 
plaintiffs,  who  have  all  been  defrauded;  Central  R.  Co.  v.  Mayor  etc.  of 
Jersey  City,  199  Fed.  243,  holding  suit  in  equity  can  be  maintained  to, re- 
lieve party  from  excessive  burden  of  taxation,  even  though  State  court 
has  concurrent  jurisdiction;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed. 
11,  114  C.  C.  A.  21,  upholding  jurisdiction  over  suit  to  enforce  specific 
performance  of  sale  of  oil;  Atchisoifetc.  Ry.  Co.  v.  Sullivan,  173  Fed.  470, 
97  C.  C.  A.  1,  upholding  suit  for  injunction  to  restrain  collection  of  tax; 
California  Development  Co.  v.  New  Liverpool  Salt  Co.  (The  Salton  Sea 
Cases),  172  Fed.  803,  97  C.  C.  A.  214,  holding  court  of  equity  has  jurisdic- 
tion to  enjoin  flooding  of  land;  United  States  v.  Leslie,  167  Fed.  673,  hold- 
ing that  Indian,  or  his  heirs,  can  maintain  suit  in  equity  for  removal  of 
cloud  on  title  where  there  is  no  adequate  remedy  at  law ;  Sloss  Iron  &  Steel 
Co.  v.  South  Carolina  etc.  R.  Co.,  162  Fed.  646,  Rogers  v.  Penobscot  Min- 
ing Co.,  154  Fed.  613,  83  C.  C.  A.  380,  and  in  Brun  v.  Mann,  151  Fed.  154, 
12  L.  B.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  all  holding  that  it  is  adequate 
remedy  at  law  in  Federal  court,  not  in  State  courts,  that  conditions  juris- 
diction; Balfour  v.  San  Joaquin  Valley  Bank,  156  Fed.  501,  and  Butler 
Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  21,  84  C.  C.  A.  167, 
both  holding  that  where  suit  involves  account  of  many  items,  Federal  court 
has  jurisdiction  in  equity ;  Monmouth  Inv.  Co.  v.  Means,  151  Fed.  165,  80 
C.  C.  A.  527,  restraining  negotiation  of  note;  Wilhite  v.  Skelton,  149  Fed. 
72,  upholding  specific  performance  of  agreement  to  convey  fifth  interest 
in  leasehold;  Trade  Dollar  etc.  Min.  Co.  v.  Fraser,  148  Fed.  593,  fact  that 
defendants  claiming  right  to  take  water  from  stream  under  plans  approved 
by  State  would  be  compelled  to  condemn  right  of  way  over  prior  appro- 
priator's  lands  does  not  prevent  latter  from  enjoining  works  where  con- 
struction would  irreparably  injure  his  prior  rights;  Farwell  v.  Colonial 
Trust  Co.,  147  Fed.  482,  upholding  bill  against  vendor  and  corporation  to 
rescind  sale  of  stock,  recover  purchase  price  and  to  relieve  complainant 
from  liability  to  corporation  on  account  of  the  stock;  Castle  Creek  Water 
Co.  v.  City  of  Aspen,  146  Fed.  14,  upholding  specific  performance  where 
city  has  refused  to  perform  its  contract  to  purchase  waterworks  at  price 
based  on  productive  worth  to  be  determined  by  appraisers;  General  Elec. 
Co.  V.  Westinghouse  Elec.  &  Mfg.  Co.,  144  Fed.  466,  where  contract  for 
manufacture  and  sale  of  electric  equipment  provided  that  in  case  of  violation, 
violator  should  pay  fifty  per  cent  of  regular  sale  price  as  liquidated  damages. 
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injunction  will  not  lie  to  prevent  violation  of  contract ;  Brewster  v.  Lanyon 
Zinc  Co.,  140  Fed.  816,  upholding  equity  jurisdiction  on  bill  to  give  effect 
to  forfeiture  of  oil  lease  and  for  cancellation  of  lease  as  cloud  on  title; 
Big  Six  etc.  Co.  v.  Mitchell,  138  Fed.  286,  upholding  bill  to  cancel  mining 
lease  as  cloud  on  title  enjoins  lessee  from  mining;  Glucose  Ref.  Co.  v.  City 
of  Chicago,  138  Fed.  211,  upholding  sufficiency  of  bill  to  enjoin  enforce- 
ment of  illegal  smoke  ordinance  providing  fine  for  each  separate  violation ; 
Manning  v.  Berdane,  135  Fed.  160,  upholding  Federal  equity  jurisdiction 
of  suit  for  cancellation  of  note  obtained  by  fraud;  Williams  v.  Neely,  134 
Fed.  10,  69  L.  R.  A.  232,  67  C.  C.  A.  171,  granting  injunction  to  stay  action 
at  law  on  purchase  money  note  until  equitable  defense  of  reduction  for 
partial  failure  of  consideration  due  to  defect  of  title;  Southern  Pac.  R.  Co. 
V.  United  States,  133  Fed.  656,  66  G.  C.  A.  581,  upholding  equity  jurisdic- 
tion over  suit  by  United  States  against  railroad  and  its  mortgagees  to 
determine  what  portion  of  lands  erroneously  patented  to  company  have 
been  sold  to  bona  fide  purchasers,  and  for  cancellation  of  patents  to  lands 
not  so  disposed  of;  Brown  v.  Arnold,  131  Fed.  727,  upholding  suit  for 
•specific  performance  of  stipulation  that  action  at  law  which  has  passed  to 
judgment  shall  abide  final  decision  of  another  action;  Such  v.  Burk,  127 
Fed.  452,  holding  receipt  in  full,  in  nature  of  release,  but  not  under  seal 
may  be  avoided  at  law  in  Federal  court  for  fraud  inducing  settlement  pur- 
suant to  which  it  was  given,  and  does  not  entitle  maker  to  resort  to  equity 
for  its  cancellation;  Wyman  v.  Bowman,  127  Fed.  264,  holdilig  bill  to  col- 
lect unpaid  subscriptions  of  nine  defendants  separately  liable  at  law  may 
be  maintained  on  ground  of  avoidance  of  multiplicity  of  actions  at  law; 
Twin  City  Power  Co.  v.  Barrett,  126  Fed.  306,  upholding  bill  for  appoint- 
ment of  receiver  of  insolvent  corporation  to  which  they  had  been  trans- 
ferred, to  complete  purchase  of  options  for  lands  for  water  purposes,  where 
options  were  about  to  expire;  Pond  v.  New  York  National  Exch.  Bank,  124 
Fed.  993,  upholding  equity  suit  to  recover  improper  preference  by  bank- 
rapt  ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  520,  remedy  created  by  State 
statute,  if  suitable,  may  be  enforced  by  Federal  court  in  equity;  Union 
Life  Ins,  Co.  v.  Rig^,  123  Fed.  316,  upholding  suit  in  equity  to  cancel 
life  insurance  policy  procured  by  fraud;  Hunter  v.  Robbins,  117  Fed.  923, 
upholding  equity  suit  to  require  accounting  by  ex-treasurer  and  charge 
corporation;  Southern  Express  Co.  v.  Mayor  etc.  of  Ensley,  116  Fed.  762, 
equity  will  restrain  repeated  enforcement  of  invalid  license  fee  law ;  Mutual 
Life  Ins.  Co.  v.  Pearson,  114  Fed..  396,  application  of  rule  lies  in  sound 
discretion  of  court;  Schmidt  v.  West,  104  Fed.  273,  upholding  suit  to  can- 
cel forged  note,  though  action  lies  to  recover  same;  Wall  v.  Cox,  101  Fed. 
412,  affirming  s.  c,  99  Fed.  548,  upholding  equity  suit  to  set  aside  sale  by 
bankrupt  in  fraud  of  creditors;  United  States  Life  Ins.  Co.  v.  Cable,  98 
Fed.  763,  Federal  equity  jurisdiction  is  not  ousted  by  remedy  at  law  in 
State  court;  Barrett  v.  Twin  City  Power  Co.,  118  Fed.  865,  nor  by  remedy 
created  by  State  statute;  Pokegama  Sugar  Pine  L.  Co.  v.  Klamath  River 
L.  &  Imp.  Co.,  96  Fed.  55,  to  exclude  equity  jurisdiction,  remedy  at  law 
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muat  be  equally  effieient;  Dimick  v.  Shaw,  94  Fed.  267,  upholding  equity 
jurisdiction  to  enjoin  trespasser  from  working  mine;  Southern  Steel  Co. 
V.  Hopkins,  157  Ala.  181, 131  Am.  St.  Rep.  20, 16  Ann.  Gas.  690,  20  L.  R.  A. 
(N.  S.)  848,  47  South.  275,  holding  that  bill  Ues  to  enjoin  multiplicity  of 
suits  when  cost  of  litigation  would  be  ruinous  and  materiality  of  defense 
applicable  to  all  suits  can  be  determined  in  one  action;  Gulf  Red  Cedar  Co. 
V.  Crenshaw,  138  Ala.  141,  35  South.  51,  upholding  jurisdiction  over  suit 
by  tenant  in  common  against  cotenant  for  accounting  for  timber  taken 
during  term  of  years,  discovery  and  restraint  of  waste ;  Knauff  v.  National 
Cooperage  etc.  Co.,  87  Ark.  495,  113  S.  W.  29,  holding  action  to  quiet  title 
can  be  maintained  by  holder  of  tax  deed  against  adverse  claimant  asserting^ 
title  and  paying  taxes;  Hurd  v.  Cramer,  40  App.  D.  C*  360,  holding  suit 
in  equity  could  be  maintained  to  cancel  gifts  and  transfers  and  declare 
trust  where  undue  influence  was  used  over  extremely  aged  man;  George 
v.  Ford,  36  App.  D.  C.  330,  holding  that  suit  in  equity  for  cancellation  of 
agreement  as  ground  of  fraud  and  for  i^ccounting  may  be  maintained; 
Craighill  v.  Van  Riswick,  8  App.  D.  C.  209,  holding  that  as  act  of  park 
commissioners  in  assessing  land  operates  to  cast  cloud  upon  it,  suit  to  re- 
strain them  can  be  maintained;  Staples  v.  Rossi,  7  Idaho,  627,  65  Pac.  70^ 
injunction  lies  to  restrain  injuries,  though  other  remedies  exist;  Barbee 
V.  Shannon,  1  Ind.  Ter.  215,  40  S.  W.  589,  holding  injunction  will  lie  to 
restrain  from  trespass  on  ground  of  inadequate  remedy  at  law  and  avoid- 
ance of  multiplicity  of  suits;  Miller  v.  Bowers,  30  Ind.  App.  118,  65  N.  E. 
560,  taxpayer  may  enjoin  improper  construction  of  road;  Washington  v. 
Richards,  78  Kan.  117,  96  Pac.  34,  injunction  lies  to  enjoin  proposed  survey 
of  lands  and  change  of  boundaries  where  boundaries  have  been  perma- 
nently established  by  former  lawful  survey  from  which  no  appeal  taken; 
Bauer  v.  International  Waste  Co.,  201  Mass.  201,  87  N.  £.  639,  upholding 
jurisdiction  over  bill  to  recover  money  due  on  contracts  and  to  enjoin  one 
of  defendants  from  rendering  threatened  decision  as  arbitrator  under  un- 
enforceable provision  therefor  in  the  contracts ;  Rice  v.  Winslow,  182  Mass. 
276,  65  N.  £.  367,  restraining  foreclosure  of  mortgage  and  compelling  sur- 
render of  note,  void  under  law  against  wagering;  Ekeberg  v.  Mackay,  114 
Minn.  503,  Ann.  Gas.  19120,  568,  35  L.  R.  A.  (N.  S.)  909,  131  N.  W.  788, 
holding  injunction  could  issue  to  restrain  selling  of  mortgaged  property; 
Sumner  v.  Station,  151  N.  C.  201,  18  Ann.  Gas.  802,  65  S.  E.  904,  holding 
court  of  equity  would  take  jurisdiction  where  deeds  are  procured  by  fraud, 
to  declare  vendee  trustee  for  testator's  next  of  kin;  Dill  v.  Ebey,  27  Okl. 
594,  46  L.  R.  A.  (N.  S.)  440,  112  Pac.  977,  holding  receiver  suing  for  benefit 
of  creditors  could  maintain  suit  in  equity  against  individual  stockholders 
for  recovery  of  unpaid  subscriptions ;  Barnes  v.  Newton,  5  Okl.  435,  48  Pac. 
193,  successful  contestant  before  Land  Department  may  enjoin  adversary 
from  further  interfering  with  possession  and  further  occupancy;  South 
Portland  L.  Co.  v.  Munger,  36  Or.  473,  60  Pac.  8,  upholding  cross-complaint 
in  ejectment  action  to  reform  deed;  Halley  v.  Ingersol,  14  S.  D.  14,  84 
N.  W.  204,  enjoining  execution  sales  at  suit  of  other  creditors  where  such. 
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sales  would  lead  to  multiplicity  of  suits;  Bourke  v.  Olcott  Water  Co.,  84 
Vt.  124,  Ann.  Cas.  1912D,  108,  33  L.  R.  A.  (N.  S.)  1015.  78  Atl.  716,  hold- 
ing that  where  delay  would  occur  in  hearing  mandatory  injunction  for 
supply  of  water  injunction  suit  may  be  maintained ;  Heath  v.  Capital  Sav- 
ings Bank  etc.  Co.,  79  Vt.  305,  64  Atl.  1128,  holding  that  guardian  of  in- 
competent could  maintain  bill  in  equity  to  restrain  bank  from  subjecting 
collaterals  to  pa3nnent  of  certain  notes  signed  by  incompetent  with  knowl- 
edge of  bank ;  Nat.  Life  Assn.  v.  Hopkins,  97  Va.  171,  33  S.  E.  640,  equity 
has  concurrent  jurisdiction  where  remedy  at  law  is  less  adequate;  Ritter- 
hoff  V.  Puget  Sound  Nat.  Bank,  37  Wash.  80,  107  Am.  St.  Rep,  791,  79 
Pae.  602,  enjoining  collection  of  note  alleged  to  be  forgery;  dissenting 
opinion  in  Washington  County  v.  Williams,  111  Fed.  816,  majority  deny- 
ing right  of  bondholders  to  enjoin  in  equity  suit  to  determine  validity  of 
bonds;  dissenting  opinion  in  Hall  v.  Henninger,  145  Iowa,  244,  139  Am. 
St.  Rep.  412,  121  N.  W.  11,  majority  holding  that  injunction  solely  to 
secure  land  in  possession  of  defendant  will  not  be  granted;  Stauffer  v. 
Cincinnati  etc.  R.  R.  Co.,  33  Ind.  App.  358,  70  N.  E.  543,  arguendo;  Barber 
V.  Barber,  21  How.  591,  16  L.  Ed.  229,  holding  District  Court  has  jurisdic- 
tion over  suit  to  enforce  decree  for  alimony;  Parker  v.  Winnipiseogee  etc. 
Co.,  2  Black,  551,  17  L.  Ed.  337,  dismissing  bill  to  enjoin  nuisance  where 
plaintiff  had  not  established  his  right  by  action  at  law ;  Watson  v.  Suther- 
land, 5  Wall.  78,  18  L.  £d.  582,  enjoining  wrongful  levy  upon  plaintiff's 
proi)erty  to  his  irreparable  injury;  Payne  v.  Hook,  7  Wall.  430,  19  L.  Ed. 
262,  enjoining  fraudulent  administration  of  estate  where  legal  action  on 
bond  is  inadequate;  Morgan  v.  Beloit,  7  Wall.  618,  19  L.  Ed.  205,  enter- 
taining bill  by  bondholder  to  enforce  payment  of  bond  by  city  and  town 
where  mandamus  is  inadequate;  Insurance  Co.  v.  Bailey,  13  Wall.  621,  20 
L.  Ed.  503,  refusing  to  cancel  insurance  policy  for  fraud  where  latter  is 
good  defense  at  law;  Oelrichs  v.  Spain,  15  Wall.  228,  21  L.  Ed.  44,  enter- 
taining bill  for  damages  on  injunction  bonds  to  save  iime,  expense  and 
■  multiplicity  of  suits ;  Lewis  v.  Cocks,  23  Wall.  470,  23  L.  Ed.  71,  dismiss- 
ing bill  for  recovery  of  land  where  there  is  no  proof  of  fraud  to  make  legal 
remedy  inadequate;  Buzard  v.  Houston,  119  U.  S.  352,  30  L.  Ed.  454,  7 
Sup.  Ct.  252,  dismissing  bill  for  damages  where  like  amount  might  be  re- 
covered at  law  for  deceit,  and  remarking  that  in  principal  case  the  ground 
of  jurisdiction  was  multiplicity  of  suits;  Drexel  v,  Bemey,  122  U.  S.  252, 
30  L.  Ed.  1222,  7  Sup.  Ct.  1204,  holding  in  suit  for  enforcement  of  equi- 
table estopi)eI,  where  it  is  uncertain  if  defense  will  be  available  at  law,  bill 
should  not  be  dismissed;  Allen  v.  Hanks,  136  U.  S.  311,  34  L.  Ed.  418, 
10  Sup.  Ct.  965,  granting  relief  to  married  woman  to  free  her  separate 
property  from  levy  for  husband's  debts;  Tyler  v.  Savage,  143  U.  S.  95, 
SB  L.  Ed.  89,  12  Sup.  Ct.  345,  entertaining  suit  in  equity  against  directors 
of  corporation  where  discovery,  account,  etc.,  is  necessary  to  relief;  Davis 
V.  Wakelee,  156  U.  S.  688,  39  L.  Ed.  584,  15  Sup.  Ct.  558,  entertaining  bill 
to  enforce  equitable  estoppel  where  it  is  uncertain  whether  such  defense 
is  available  at  law;  Rich  v.  Braxton,  158  U.  S.  406,  39  L.  Ed.  1032,  15  Sup. 
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Ct.  1017,  annulling  deeds  to  real  estate  which  are  not  yoid  on  their  face; 
United  States  v.  Union  Pac.  Ry.,  160  U.  S.  51,  40  L.  Ed.  337,  16  Sup.  Ct. 
209,  entertaining  bill  to  enforce  rights  of  government  where  mandamus 
would  not  afford  complete  relief;  Walla  Walla  v.  Walla  Walla  Water  Co., 
172  U.  S.  12,  43  L.  Ed.  346,  19  Sup.  Ct.  77,  entertaining  bill  to  enjoin  city 
from  erecting  waterworks  in  violation  of  contract;  Hay  v.  Alexandria  etc. 
Co.,  1  Hughes,  172,  Fed.  Cas.  6254,  entertaining  bill  to  enforce  judgments 
satisfied  by  mistake,  legal  remedies  being  inadequate;  Plummer  v.  Conn, 
etc.  Co.,  1  Holmes,  270,  Fed.  Cas.  11,232,  enjoining  prosecution  of  actions 
at^law,  defenses  to  which  are  only  available  in  large  number  of  actions; 
Baker  v.  Biddle,  1  Bald.  408,  420,  Fed.  Cas.  764,  dismissing  bill  for  account- 
ing where  account  was  already  received  and  might  be  enforced  at  law; 
Bunce  v.  Gallagher,  5  Blatchf.  487,  Fed.  Cas.  2133,  declaring  void  a  forged 
deed;  Bischoffsheim  v.  Baltzer,  22  Blatchf.  283,  s.  c,  20  Fed.  891,  enter- 
taining bill  to  set  aside  sale,  rectify  accounts  and  recover  amount  due; 
Colgate  V.  Companie  etc.,  23  Blatchf.  91,  s.  c,  23  Fed.  85,  applying  rule 
to  bill  of  discovery  in  aid  of  action  at  law;  Crane  v.  McCoy,  1  Bond,  427, 
Fed.  Cas.  3354,  refusing  to  dissolve  injunction  where  law  officers  were  in 
conflict  over  possession  of  copyrighted  book;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  29,  31,  Fed.  Cas.  11,152,  applying  rule  to  bill  for  disclosure  and  ac- 
count of  sales  of  copyrighted  book ;  Foster  v.  Swasey,  2  Wood.  &  M,  221, 
Fed.  Cas.  4984,  entertaining  bill  for  relief  against  fraud  where  discovery 
of  facts  is  asked  for;  United  States  v.  Myers,  2  Brock.  525,  Fed.  Cas. 
15,844,  refusing  to  dismiss  bill  by  United  States  to  subject  trust  funds  to 
payment  of  debts  due;  Hunt  v.  Danforth,  2  Curt.  603,  Fed.  Cas.  6887,  ap- 
plying rule  to  bill  by  feme  covert  to  enforce  trust  in  her  favor  for  her  sole 
use;  United  States  v.  Parrott,  1  McAU.  288,  Fed.  Cas.  15,998,  holding  Cir- 
cuit Court  has  jurisdiction  over  bill  for  injunction  to  restrain  working  of 
mine  until  title  thereto  is  finally  determined ;  Spring  v.  Domestic  S.  M.  Co., 
13  Fed.  449,  dismissing  bill  where  no  ground  for  equitable  relief  is  shown 
save  naked  account  for  profits  and  damages;  Barthet  v.  New  Orleans,  24' 
Fed.  567,  granting  injunction  pendente  lite  against  municipality  threaten- 
ing to  enforce  void  ordinance  to  plaintiff's  irreparable  injury;  Mann  v. 
Appel,  31  Fed.  381,  applying  rule  where  A  fraudulently  transfers  to  B  to 
avoid  debts  and  remedy  by  garnishment  is  not  full;  Smythe  v.  Henry,  41 
Fed.  715,  enjoining  ejectment  and  canceling  void  deeds  regular  upon  their 
face;  Preteca  v.  Maxwell,  L.  G.  Co.,  50  Fed.  676,  4  U.  S.  App.  326,  quieting 
title  and  restraining  trespasses  to  plaintiff's  irreparable  injury;  Leighton 
v.  Young,  52  Fed.  443,  10  U.  S.  App.  298,  18  L.  R.  A.  271,  enjoining  execu- 
tion of  writ  of  possession  until  accounting  of  rents,  profits  and  improve- 
ments; Foltz  V.  St.  Louis  etc.  Ry.,  60  Fed.  322, 19  U.  S.  App.  576,  enjoining 
ejectment  where  defense  to  same  is  not  complete  remedy  against  ejector's 
claims ;  /.rthur  v.  Oakes,  63  Fed.  328,  24  U.  S.  App.  239,  25  L.  B.  A.  433, 
enjoining  railroad  strikes  threatening  irreparable  injury  to  property;  Qunn 
V.  Brinkley  Car  etc.  Co.,  66  Fed.  384,  27  U.  S.  App.  779,  entertaining  bill 
in  equity  for  an  account  too  long,  confused,  and  complicated  for  action  at 
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law;  Lasher  v.  McCreery,  66  Fed.  843,  entertaining  bill  to  remove  cloud 
from  title  where  remedy  at  law  was  only  by  multiplicity  of  suits;  Society 
of  Shakers  v.  Wateon,  68  Fed.  738,  37  U.  S.  App.  141,  holding  equity  has 
jurisdiction  over  suit  on  note  executed  on  behalf  of  unincorporated  society 
of  one  hundred  members;  Hayden  v.  Thompson,  71  Fed.  63,  36  U.  S.  App. 
361,  entertaining  bill  by  receiver  of  insolvent  national  bank  to  recover  from 
shareholders  sixteen  illegal  dividends;  Waite  v.  O'Neil,  72  Fed.  355,  356, 
entertaining  bill  for  specific  performance  of  lease;  Western  Assur.  Co.  v. 
Ward,  75  Fed.  342,  41  U.  S.  App.  443,  entertaining  bill  to  reform  insurance 
policy  in  accord  with  agreement  between  parties;  Springfield  M.  Co.  v. 
Barnard  etc.  Co.,  81  Fed.  265,  49  U.  S.  App.  447,  entertaining  cross-bill 
toicancel  lien  and  for  damages  where  legal  remedy  is  not  efficient;  Nash- 
ville etc.  Ry.  V.  M'Connell,  82  Fed.  70,  enjoining  brokers  from  selling  rail- 
road tickets,  the  legal  remedy  being  only  by  large  number  of  suits ;  Cockrill 
V.  Cooper,  86  Fed.  14,  57  U.  S.  App.  590,  entertaining  bill  by  receiver 
against  sixteen  directors  of  bank  for  excessive  loans ;  Bank  of  Kentucky  v. 
Stone,  88  Fed.  391,  entertaining  bill  to  enjoin  collection  of  tax  where  legal 
remedy  is  inadequate;  Alger  v.  Anderson,  92  Fed.  709,  refusing  rescission 
by  vendee  on  ground  of  fraudulent  misrepresentation;  Waldron  v.  Sim- 
mons, 28  Ala.  632,  holding  statute  enlarging  jurisdiction  of  law  courts 
without  restrictive  words,  confers  concurrent  but  not  exclusive  jurisdic- 
tion; Lide  V.  Hadley,  36  Ala.  635,  76  Am.  Dec.  342,  entertaining  bill  to 
establish  right  of  way  over  defendant's  land  since  recovery  at  law  gave 
no  security  for  future;  Smith  v.  Cockrell,  66  Ala.  75,  entertaining  bill  to 
set  aside  fraudulent  conveyances  of  judgment  debtor  because  of  inadequacy 
of  legal  remedy;  Hempstead  v.  Watkins,  6  Ark.  361,  42  Am.  Dec.  706, 
enjoining  judgment  at  law  where  legal  defense  was  rendered  inadequate 
by  loss  of  paper  by  sheriff;  New  London  Bank  v.  Lee,  11  Conn.  121,  27 
Am.  Dec.  717,  applying  rule  to  bill  to  subject  property  to  payment  of  debts 
where  legal  remedy  is  execution  on  uncertain  equity  of  redemption;  Fer- 
guson V.  Fisk,  28  Conn.  511,  enjoining  action  at  law  on  draft  valid  on  its 
face;  Riddle  v.  Kellum,  8  Ga.  379,  compelling  life  tenant  and  assigns  to 
give  bond  for  delivery  of  property  to  reversioner,  the  legal  remedy  existing 
only  in  future;  Hollingshead  v.  McKcnzie,  8  Ga.  459,  canceling  deed  given 
for  surrender  of  three  notes,  said  notes  not  having  been  surrendered  but 
Bued  upon;  English  v.  Smock,  34  Ind.  124,  7  Am.  Rep.  222,  enjoining  issu- 
ance of  illegal  county  bonds  at  suit  of  taxpayer  of  county;  Lockwood  Co. 
V.  Lawrence,  77  Me.  312,  52  Am.  Rep.  772,  •  enjoining  nuisance  since  law 
affords  no  preventive  remedy;  Refining  Co.  v.  Campbell  Co.,  83  Md.  56, 
:J4  Atl.  372,  applying  rule  to  bill  to  cancel  contracts  procured  by  fraud; 
Holden  v.  Hoyt,  134  Mass.  185,  enjoining  sale  of  mortgaged  property  by 
holder  of  note  and  mortgage  under  fraudulent  transfer;  Mack  v.  Doty, 
Harr.  (Mich.)  369,  relieving  against  judgment  at  law  where  defense  was 
lost  by  death  of  witness  after  plaintiff's  delay;  McKinney  v.  Curtiss,  60 
Mich.  621,  27  N.  W.  696,  applying  rule  where  defendant  has  stolen  note 
from  plaintiff  and  has  had  her  claim  allowed   by  payer's  administrator; 
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Irwin  V.  Lewis,  60  Miss.  368,  restraining  sale  of  homestead  nnder  legal 
process ;  Richardson  v.  Brooks,  52  Miss.  124,  applying  rule  to  bill  to  cancel 
deeds  fraudulently  procured  by  administrator  in  probate  proceedings ;  Iron 
Co.  V.  McDonald,  61  Mo.  App.  670,  entertaining  creditor's  bill  to  subject 
funds  in  hands  of  trustee  to  payment  of  claim ;  Merchants '  Bank  v.  Green- 
hood,  16  Mont.  436,  41  Pac.  262,  setting  aside  transfer  of  property  in  fraud 
of  attaching  creditor;  Culver  v.  Rodgers,  33  Ohio  St.  645,  enjoining  i)er- 
manent  trespasses  on  land  of  plaintiff;  Schwan  v.  Kelly,  173  Pa.  St.  73, 
33  Atl.  1108,  entertaining  bill  to  rescind  sale  of  land  and  obtain  reimburse- 
ment of  money  paid  therefor;  Kerr  v.  WooUey,  3  Utah,  464,  24  Pac.  834, 
restraining  collection  of  taxes  under  void  levy;  Cattle  Co.  v.  Chipman,  13 
Utah,  471,  45  Pac.  352,  restraining  continuing  trespasser  to  plaintiff's  irre- 
parable injury;  Penn  v.  Ingles,  82  Va.  72,  restraining  action  at  law  to  which 
defendants  have  purely  equitable  defense;  Byron  v.  May,  2  Pinn.  446, 
holding  equity  affords  more  adequate  remedy  for  foreclosure  of  mortsrage ; 
Gullickson  v.  Madsen,  87  Wis.  23,  57  N.  W.  966,  applying  rule  to  creditor's 
bill  to  subject  funds  held  by  trustee  to  payment  of  debt ;  Ruggles  v.  South- 
em  etc.  Co.,  20  Fed.  Cas.  1330,  holding  where  mortgagor  holds  legal  title 
and  agrees  upon  default  to  surrender  possession,  equity  will  enforce  such 
covenant;  In  re  Sabin,  21  Fed.  Cas.  124,  holding  bankruptcy  court  will 
detain  fund  pending  suit  between  adverse  claimants;  Sullivan  v.  Portland 
etc.  R.  R.,  94  U.  S.  811,  24  L.  Ed.  326,  holding  remedy  at  law  is  not  ade- 
quate where  plaintiffs  are  entitled  to  discovery  and  account;  Yeatman  v. 
Bradford,  44  Fed.  538,  dismissing  bill  to  remedy  errors  in  decree  of  parti- 
tion since  remedy  at  law  is  complete;  Walker  v.  Brown,  58  Fed.  27,  dis- 
missing bill  to  enforce  alleged  lien  on  bonds,  there  being  no  grounds  for 
equity  jurisdiction;  Smith  v.  American  Nat.  Bank,  89  Fed.  838,  holding 
owner  of  mere  equitable  interest  cannot  sue  at  law  for  conversion;  Mc- 
Gowen  v.  Young,  2  Stew.  &  P.  178,  note;  Turner  v.  Althaus,  6  Neb.  67, 
holding,  however,  remedy  at  law  is  adequate  to  recover  back  taxes  illegally 
levied;  Pierpont  v.  Fowle,  2  Wood.  &  M.  32,  Fed.  Cas.  11,152,  Gowdy  v. 
Green,  69  Fed.  866,  and  Brown  v.  Kalamazoo  Cir.  Judge,  75  Mich.  278,  IS 
Am.  St.  Rep.  441,  5  L.  B.  A.  228,  42  N.  W.  828,  all  arguendo ;  dissenting 
opinion  in  Coulson  v.  Harris,  43  Miss.  772,  majority  holding  taxpayer  has 
remedy  at  law  if  excessive  taxes  are  collected. 

Distinguished  in  dissenting  opinion  in  Barnes  v.  Newton,  6  Okl.  446,  49 
Pac.  1077,  majority  holding  successful  contestant  before  Land  Department 
may  enjoin  adversary  from  further  interfering  with  possession  and  fur- 
ther occupancy. 

Injunction  against  proceedings  in  court  of  law  in  case  of  fraud,  acci- 
dent, or  mistake.    Note,  5  Ann.  Oas.  728. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  31  L.  R.  A.  750.  763,  757. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note,  S8 
L.  B.  A.  S21,  328,  829. 
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Injunction  against  mining  by  lessee  pending  dispute  as  to  forfeiture 
of  lease.    Note,  1  L.  B.  A.  (N.  S.)  333. 

Injunction  against  collecting  purchase  money  where  title  defective. 
Note,  7  L.  R.  A.  (N.  S.)  448. 

Party  seeking  to  rescind  contract  on  ground  of  fraud  must  he  prompt  in 
communicating  fraud  when  discovered  and  consiatent  in  notice  to  opposite 
party  of  use  he  Intends  to  make  of  discovery. 

Cited  in  Ehninger  v.  Drew,  4  McLean,  394,  Fed.  Cas.  4416,  holding  party 
defending  action  on  note  on  ground  of  fraud  must  aver  offer  to  rescind 
contract  in  which  note  was  given;  Ferson  v.  Sanger,  1  Wood.  &  M.  148, 
Fed.  Cas.  4752,  refusing  relief  to  grantee  of  land  after  six  years  of  enjoy- 
ment without  complaint;  Foster  v.  Gressett,  29  Ala.  395,  holding  bringing 
suit  for  relief  against  fraud  one  year  after  discovery  and  four  years  after 
sale  is  reasonably  prompt ;  Pierce  v.  Wilson,  34  Ala.  604,  holding  efforts  to 
sell  patented  article  by  purchaser  of  territorial  rights  for  two  years  after 
discovery  is  not  waiver  of  right  to  rescind  for  fraud  of  patentee ;  Edmunds 
V.  Myers,  16  111.  212,  and  Edmunds  v.  Hilldreth,  16  111.  216,  where  the  court 
in  both  cases  refused  to  rescind  sale  of  patent  rights  where  bill  did  not 
show  that  vendee  acted  promptly  on  discovery  of  fraud;  Cain  v.  Guthrie. 
8  Blackf.  410,  denying  rescission  after  delay  of  four  years  from  date  of 
contract;  Jones  v.  Disbrow,  Harr.  (Mich.)  104,  dismissing  vendee's  bill  to 
rescind  after  several  months '  delay  after  notice  of  fraud ;  Street  v.  Dow, 
Harr.  (Mich.)  429,  holding  where  vendor  negotiated  notes  given  for  pur- 
chase price  he  cannot  refuse  to  convey  land  although  notes  are  not  prop- 
erly indorsed;  Carroll  v.  Rice,  Walk.  Ch.  378,  refusing  to  rescind  contract 
of  sale  where  several  years  have  elapsed  after  notice  of  fraud. 

Distinguished  in  Coe  v.  Lindley,  32  Iowa,  443,  holding  where  fraud  is 
pleaded  in  defense  to  action  for  purchase  price,  vendee  need  not  give  notice 
of  fraud. 

Quaere,  whether  in  action  to  rescind  contract  for  fraud  concerning  title, 
if  vendor  is  able  to  make  title  when  hill  is  filed  and  so  answers,  rescission  will 
be  granted  for  failure  to  make  title  at  time  agreed,  there  being  no  proof  of 
loss  from  want  of  title  meanwliile. 

Approved  in  Travelers'  Ins.  Co.  v.  Redfield,  6  Colo.  App.  197,  40  Pac. 
198,  refusing  rescission  where  vendor  tenders  good  deed  before  final  de- 
cree; Davidson  v.  Moss,  5  How.  (Miss.)*  687,  denying  rescission  where 
vendor  clears  title  by  procuring  discharge  of  encumbrances. 

Denied  in  Kiefer  v.  Rogers,  19  Minn.  41,  rescinding  sale  for  fraud 
although  vendor  offers  to  discharge  mortgage  which  encumbers  title. 

Waiver   of   purchaser's    right    to    rescind    land    contract.    Note,   SO 
L.  B.  A.  (N.  S.)  873. 

Promise  to  convey  title  in  four  years  amountB  to  representation  that 
promisor  he  able  to  make  title  at  that  time. 
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Approved  in  Liddell  v.  Sims,  9  Smedes  &  M.  610,  rescinding  contract  for 
failure  of  vendor  to  make  title  although  answer  denied  making  of  false 
representations. 

Vendee  has  right  to  rely  upon  positive  assurances  of  vendor  and  is  not  put 
upon  inquiry  by  information  f^om  another  which  Is  not  so  full  and  decided  aa 
to  amount  to  communication  of  knowledge. 

Approved  in  Brown  v.  State,  62  Tex.  Cr.  595,  138  S.  W.  605,  holding  in 
prosecution  for  swindling  that  where  false  representations  were  made  to 
party  swindled  he  is  entitled  to  rely  upon  them  and  fact  that  he  made  no 
further  inquiry  does  not  relieve  party  indicted;  Acme  Food  Co.  v.  Older, 
64  W.  Va.  277,  17  L.  R.  A.  (N.  S.)  807,  61  S.  E.  245,  applying  rule  in 
regard  to  signing  without  reading  promissory  note  under  fraud  practiced 
by  agent  of  payee;  Hale  v.  Hale,  62  W.  Va.  621,  14  L.  B.  A.  (N.  S»)  221. 
59  S.  E.  1061,  holding  that  where  owner  of  land  signed  deed  to  son  with- 
out reading  it,  it  would  be  set  aside  on  proof  of  habit  of  so  executing  deeds 
to  two  lots  at  son's  instance,  he  representing  in  this  instance  that  it  was 
town  lot;  Sellar  v.  Clelland,  2  Colo.  545,  holding,  in  action  for  deceit, 
plaintiff  is  entitled  to  rely  on  positive  assertions  concerning  trail  in  unin- 
habited country;  Sears  v.  Hicklin,  13  Colo.  153,  21  Pac.  1025,  rescinding 
sale  where  vendor  relied  on  false  representations  of  vendee,  not  knowing 
of  falsity. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
charge  of  fraud.    Note,  87  L.  R,  A.  609,  615. 

Reducing  agreement  to  writing  does  not  preclude  recurrence  to  prior 
representations;  it  is  an  argument  against  fraud  hut  is  not  conclusive;  a  writ- 
ten agreement  may  be  relieved  against  on  ground  of  false  suggestions. 

Approved  in  In  re  Miley,  187  Fed.  182,  holding  evidence  of  fraudulent 
representations  insufficient  to  secure  cancellation  of  contract;  Kennedy  v. 
Kennedy,  2  Ala.  589,  holding  written  contract  may  not  be  varied  by  parol 
evidence  unless  foundation  is  laid  by  proof  of  fraud ;  Foss  v.  Newbury,  20 
Or.  265,  25  Pac.  672,  holding  vendee  may  plead  damages  from  fraud  as  set- 
off although  contract  of  sale  was  written ;  Day  v.  New  England  Co.,  7  Fed. 
Cas.  255,  257,  holding,  in  suit  for  infringement  of  patent,  patentee  may 
show  assignment  of  patent  to  be  void  for  fraud;  Farrar  v.  Churchill,  135 
U.  S.  621,  34  L.  Ed.  251,  10  Sup.  Ct.  775,  refusing,  however,  to  set  aside 
deed,  where  fraud  was  not  clearly  proved. 

Distinguished  in  Hair  v.  La  Brouse,  10  Ala.  555,  refusing  to  vary  written 
contract  where  misrepresentations  relied  on  do  not  relate  to  article  sold, 
but  to  medium  of  payment. 

Although  misrepresentation  be  of  personal  character,  not  such  as  to  neces- 
sitate the  avoidance  of  contract,  and  susceptible  of  compensation  by  jury,  still 
law,  which  abhors  fraud,  does  not  incline  to  permit  it  to  purchase  indulgence^ 
dispensation  or  absolution. 
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Approved  in  In  re  Miley,  187  Fed.  181,  holding  that  evidence  of  fraudu- 
lent representations  was  not. sufficient  to  secure  cancellation  of  contract; 
Kennedy  v.  Kennedy,  2  Ala.  603,  setting  aside  deed  for  fraud  in  preference 
to  allowing  damages;  Coffee  v.  Newsom,  2  Ga.  460,  setting  aside  sale  of 
lands  for  fraud  in  preference  to  awarding  damages;  Kiefer  v.  Rogers,  19 
Minn.  43,  granting  rescission  of  sale  for  fraud  although  vendor  offers  to 
discharge  existing  encumbrances  on  title;  McKensie  v.  Hamilton,  Dall. 
Tex.  Dec.  463,  holding  bill  for  rescission  of  contract  is  not  demurrable 
because  facts  slw^  fraud  is  susceptible  of  compensation;  Bunne  v.  Stod- 
dard, 4  Fed.  Cas.  679,  setting  aside  deeds  of  land  from  heirs  to  adminis- 
trator, procured  by  latter's  fraud. 

"Wliere  Tendora  mlsrepreseiitationB  add  one-third  or  one-half  to  cost  of 
land  it  ia  not  case  for  mere  compensation,  and  there  is  no  controlling  neces- 
tiXy  to  leave  party  to  his  remedy  at  law. 

Approved  in  Allen  v.  Bra^on,  47  Miss.  130,  rescinding  sale  of  lands  for 
vendor's  fraudulent  representations;  Baker  v.  Biddle,  1  Bald.  409,  Fed. 
Cas.  764,  arguendo. 

Vendor  and  purchaser,  misrepresentation  as  to  location  of  property. 
Note,  38  L.  E.  A.  (N.  S.)  303. 

Miscellaneous.  Cited  in  Walker  v.  Houghteling,  104  Fed.  614,  regard- 
ing failure  to  file  bond ;  Steward  v.  State,  180  Ind.  409,  103  N.  E.  321,  hold- 
ing that  in  case  where  liquors  were  seized  and  it  becomes  necessary  to  act 
upon  such  property,  jurisdiction  attaches  to  it;  Holmes  v.  Jennison,  14 
Pet.  628,  10  L.  Ed.  628,  as  example  of  form  of  judgment  on  appeal;  Baker 
V.  Biddle,  1  Bald.  416,  Fed.  Cas.  764,  as  example  where  objection  to  juris- 
diction is  made  after  decree  pro  confesso,  reference  and  report  of  master; 
Bailey  v.  Jordan,  32  Ala.  53,  erroneously  to  point  that  sale  be  rescinded 
although  vendor  made  misrepresentations  under  honest  mistake. 

3  Pet.  222-241,  7  L.  Ed.  659,  PATAPSCO  INa  00.  ▼.  COUItTER. 

Fraud  upon  the  owners^  including  departure  from  instructions  and  viola- 
tion of  law,  constitutes  barratry. 

Approved  in  Compania  La  Flecha  v.  Brauer,  168  U.  S.  124,  42  L.  Ed. 
407,  18  Sup.  Ct.  17,  holding  wrongful  jettison  of  sound  cattle  by  master  of 
steamboat  is  not  barratry;  Atkinson  v.  Great  Western  Co.,  65  N.  Y.  650, 
551,  holding  question  whether  wrongful  stowage  of  cargo  on  deck  consti- 
tutes barratry  is  for  jury;  Lawton  v.  S^m  Ins.  Co.,  2  Cush.  512,  holding 
insurer  liable  for  loss  produced  by  master's  fraudulent  acts;  Williams  v. 
Sylph,  29  Fed.  Cas.  1408,  holding  carrying  off  vessel  to  port  of  foreign 
State  after  owner's  death  is  barratry;  Joy  v.  Allen,  2  Wood.  &  M.  320, 
Fed.  Cas.  7552,  to  point  that  owner*  may  insure  against  barratry. 

What  constitutes  barratry.    Note,  4  Am.  Dec.  487. 

Gross  2iegligence  of  master  In  failing  to  protect.tais  vessel  ftom  perU  is 
evidence  of  barratry. 


3  Pet.  222-241  NOTES  ON  U.  S.  REPORTS.  832 

Cited  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  426, 
12  L.  Ed.  500,  holding  carrier  liable  for  loss  of  freight  through  negligence 
of  master  and  crew;  Atkinson  v.  Great  Western  Co.,  65  N.  Y.  638,  540, 
holding  jury  must  decide  whether  wrongful  stowage  of  cargo  on  deck  con- 
stitutes barratry. 

*  Many  Instances  of  nonfeasance  by  master  Involve  misfeasance  and  dis- 
charge insurer  because  they  violate  implied  duties  and  produce  increase  of 
risk. 

Cited  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  429, 
12  L.  Ed.  602,  holding  carrier  liable  for  loss  of  freight  though  no  force  or 
direct  injury  occur;  McDowell  v.  General  etc.  Co.,  7  La.  Ann.  685,  56  Am. 
Dec.  621,  denying  recovery  for  loss  due  to  master's  neglect  to  employ  a 
pilot. 

Where  policy  covers  risk  of  barratry  and  fire,  and  the  latter  is  the  proxi- 
mate cause  of  loss,  it  is  no  defense  that  negligence  of  master  was  remote' 
cause. 

Approved  in  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  61T,  9  L.  Ed.  617, 
holding  insurers  liable  for  loss  by  fire  regardless  of  negligence  of  insured ; 
Sherwood  v.  General  etc.  Ins.  Co.,  1  Blatchf .  265,  Fed.  Cas.  12,776,  holding 
insurers  liable  for  loss  by  collision  through  master's  neglect;  Williams  v. 
Suffolk  Ins.  Co.,  3  Sumn,  276,  Fed.  Cas.  17,738,  holding  insurer  liable  for 
loss  by  capture  by  foreign  country  regardless  of  master's  neglect;  Levi  v. 
New  Orleans  Ins.  Assn.,  2  Woods,  66,  Fed.  Cas.  8290,  allowing  recovery 
for  collision  caused  by  pilot's  carelessness;  Phoenix  Ins.  Co.  v.  Erie  etc. 
Co.,  10  Biss.  34,  Fed.  Cas.  11,112,  holding  where  caigo  is  lost  by  carrier's 
negligence,  and  insurer  pays  loss,  latter  cannot  recover  from  carrier; 
Stephens  v.  Southern  Pac.  Co.,  109  Cal.  94,  60  Am.  St.  Rep.  23,  29  L.  E.  A. 
755,  41  Pac.  786,  sustaining  clause  in  lease  that  lessor  shall  not  be  liable  for 
fires  caused  by  negligence  of  lessor's  servants;  Schultz  v.  Pac.  Ins.  Co.,  14 
Fla.  107,  holding  insurer  liable  for  loss  by  stranding  although  caused  by 
master's  neglect;  Henderson  v.  Western  etc.  Co.,  10  Rob.  (La.)  166,  43  Am. 
Dec.  178,  holding  evidence  of  negligence  of  insured  is  irrelevant  in  action 
on  fire  policy;  Copeland  v.  New  England  etc.  Co.,  2  Met.  450,  holding  in- 
surers are  not  discharged  by  neglect  of  mate  to  assume  charge  upon  mas- 
ter's incapacity;  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush.  496,  64  Am.  Dec  779, 
collecting  cases,  and  allowing  recovery  for  loss  by  collision  occasioned  by 
negligence  of  master  and  crew;  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  716, 
717,  720,  41  Am.  Dec.  666,  666,  671,  reviewing  cases  and  allowing  recovery 
for  loss  by  fire  caused  by  carelessness  of  workmen  repairing  boat ;  Gates  v. 
Madison  Co.,  5  N.  Y.  478,  66  Am.  Dec.  368,  holding  negligence  of  assured 
no  defense  to  action  for  loss  from  fire;  American  Ins.  Co.  v.  Bryan,  26 
Wend.  583,  37  Am.  Dec.  283,  holding,  in  action  on  policy  for  loss  by  theft, 
assured  need  not  prove  diligence  of  master;  Admr.  of  Perrin  v.  Protection 
Ins.  Co.,  11  Ohio,  170,  38  Am.  Dec.  730,  holding  negligence  of  assured  is  no 
defense  to  action  for  loss  by  explosion  of  steamboat's  boilers;  Street  v. 
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Augusta  Ins.  Co.,  12  Rich.  18,  75  Am.  Dec.  716,  holding  insurer  liable  for 
loss  by  collision  although  caused  by  negligence  of  master  of  insured  vessel ; 
Waters  v.  Merchants  etc.  Co.,  11  Pet.  224,  9  L.  Ed.  696,  s.  c,  1  McLean, 
280,  Fed.  Cas.  17,266,  holding  negligence  of  master  is  no  defense,  although 
barratry  is  not  insured  against;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  73, 
31  L.  Ed.  66,  8  Sup.  Ct.  71,  granting  recovery  for  loss  By  negligence  of 
master  although  there  was  no  insurance  against  barratry;  Williams  v.  New 
England  etc.  Co.,  3  Cliff.  248,  Fed.  Cas.  17,731,  holding,  however,  where 
loss  is  direct  result  of  wrongful  act  of  insurer's  agent,  recovery  is  barred ; 
Mathews  v.  Howard  Ins.  Co.,  11  N.  Y.  21,  holding,  however,  insurers  are 
not  liable  for  damages  assessed  upon  insured  vessel  because  of  collision 
with  another;  Hiller  v.  Allegheny  Co.,  3  Pa.  St.  473,  45  Am.  Dec.  656,  hold- 
ing, however,  insurer  against  fire  is  not  liable  for  loss  by  removal  of  goods 
under  reasonable  fear  of  fire ;  dissenting  opinion,  McDowell  v.  General  etc. 
Co.,  7  La.  Ann.  691,  56  Am.  Dec.  629,  majority  holding  neglect  of  master 
to  employ  pilot  excused  insurer  from  payment  of  loss;  Potter  v.  Suffolk 
Ins.  Co.,  2  Sumn.  200,  Fed.  Cas.  11,339,  arguendo. 

Distinguished  in  Augusta  etc.  Co.  v.  Abbott,  12  Md.  378,  holding  devia- 
tion by  master  of  vessel  avoids  policy  of  insurance  on  cargo ;  Natchez  Ins. 
Co.  V.  Stanton  etc.  Co.,  2  Smedes  &  M.  379,  41  Am.  Dec.  598,  denying  recov- 
ery where  master  was  guilty  of  voluntary  deviation. 

What  included  in  loss  by  fire.    Note,  45  Am.  Dec.  661. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  852. 

Expired  risks  within  contract  of  insurance.    Note,  14  E.  B.  0.  293. 

Liability  of  insurer  for  loss  of  vessel  by  fire  due  to  negligence.    Note, 
14  E.  B.  0.  840,  843,  344. 

Loss  of  profits  is  insurable  interest,  and  where  profits  as  well  as  cargo  are 
insured,  no  proof  of  loss  of  profits  is  necessary  otherwise  than  by  loss  of  cargo. 
Approved  in  Canada  Sugar  Refining  Co.  v.  Insurance  Co.,  175  U.  S.  621, 
624,  44  L.  Ed.  297,  298,  20  Sup.  Ct.  243,  profits  as  fixed  by  policy  are  recov- 
erable; Alsop  V,  Commercial  Ins.  Co.,  1  Sumn.  469,  474,  Fed.  Cas.  262, 
granting  recovery  for  full  amount  of  insurance  of  profits  without  proof  of 
quantum  of  loss ;  Insurance  Co.  v.  Canada  Sugar  etc.  Co.,  87  Fed.  492,  hold- 
ing where  total  loss  of  profits  is  insured  against,  there  can  be  no  recovery 
if  any  part  of  caigo  is  saved. 

Right  to  insure  expectant  value  or  profits  from  success  of  adventure. 
Note,  18  E.  R.  0.  318. 

Miscellaneous.  Cited  in  Holmes  v.  Jennison,  14  Pe^  628,  10  L.  Ed.  628, 
as  example  of  form  of  judgment. 

3  Pet.  242-268,  7  L.  Ed.  666,  SHANES  ▼.  DX7F0NT. 

Birtb  in  South  Carolina  before  Revolution,  and  residence  there  until  1782, 
constititte  woman  citizen  of  that  State  by  election. 
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Cited  in  Boyd  v.  Thayer,  143  U.  S.  163,  36  L.  Ed,  110,  12  Sup.  Ct.  382, 
holding  Congress  may  effect  collective  naturalization  by  treaty  or  statute ; 
Miller  v.  Gould,  38  Ga.  477,  holding  persons  in  Georgia  adhering  to  Federal 
government  during  war  are  entitled  to  its  protection. 

Children  horn  in  country,  continuing  whUe  under  age  in  father's  family, 
partake  of  his  national  character  as  citizen  of  that  country. 

Approved  in  United  States  v.  Ward,  14  Sawy.  476,  s.  c,  42  Fed.  322, 
holding  son  of  negro  father  and  Indian  mother  follows  father's  condition 
and  is  not  an  Indian;  Ex  parte  Reynolds,  5  Dill.  403,  Fed.  Cas.  11,719, 
where  paternal  grandfather  of  Indian  woman  was  United  States  citizen, 
held  woman  and  her  father  are  also;  Campbell  v.  Wallace,  12  N.  H.  371, 
37  Am.  Dec.  224,  arguendo. 

Capture  and  possession  of  Charleston  hy  British  did  not  effect  permanent 
change  of  allegiance  of  inhabitants;  that  could  only  be  done  by  treaty  of  peace 
or  permanent  conquest. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  303,  45  L.  Ed,  1112,  21  Sup. 
Ct.  793,  sustaining  demun^er  to  action  to  recover  back  duties  paid  on  im- 
ports from  Porto  Rico  under  Foraker  act;  United  States  v.  Huckabee,  16 
Wall.  434,  21  L.  Ed.  464,  holding  title  to  iron  works  captured  by  United 
States  from  Confederacy  vested  in  former  only  at  end  of  war. 

Feme  citizen  does  not  become  an  alien  by  mairisge  with  an  alien,  although 
latter  be  an*  enemy  of  this  country. 

Approved  in  In  re  Rustigian,  166  Fed.  982,  holding  that  marriage  of 
alien  woman  with  naturalized  citizen  of  United  States  does  not  make  her 
a  citizen,  so  as  to  authorize  her  admission  into  this  country  where  she  was 
not  otherwise  entitled  to  enter;  Wallenburg  v.  Missouri  Pac.  Ry.  Co.,  159 
Fed.  219,  holding  that  woman  bom  citizen  of  United  States  and  raarryin<^ 
alien  does  not  lose  her  citizenship ;  Ruckgaber  v.  Moore,  104  Fed.  949, 
native-bom  woman  who  marries  foreigner  and  resides  in  his  country  loses 
citizenship. 

Denied  in  Pequignot  v.  Detroit,  16  Fed.  213,  216,  holding  above  rule  is 
changed  by  act  of  Congress  of  February  10,  1855,  an  American  woman 
marrying  French  citizen  becomes  herself  French  citizen;  Mackenzie  v. 
►Hare,  239  U.  S.  309,  60  L.  Ed.  800,  36  Sup.  Ct.  107,  affirming  165  Cal.  779, 
Ann.  Cas.  1915B,  261,  134  Pac.  714,  and  holding  under  act  of  Congress  of 
1907,  woman  bora  in  and  always  residing  in  United  Spates  upon  marry inj? 
British  subject,  loses  her  citizenship. 

Who  are  aliens.    Note,  84  Am.  Dec.  212. 

Effect  of  marriage  on  citizenship  of  woman.    Note,  Aim.  Cas.  1915B, 
265. 

EfEect  of  marriage  on  wife's  status  as  alien.    Note^  22  L.  R.  A.  148. 
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WluBre  feme  dttsen  moTee  to  England  with  her  alien  husband  in  1782,  and 
lived  there  till  death,  her  allegiance  was  fixed  to  England,  her  election,  and 
by  treaty  of  peace  of  1783. 

Cited  in  Alsberry  v.  Hawkins,  9  Dana,  180,  33  Am.  Dec.  549,  holding 
removal  from  United  States  of  both  husband  and  wife  and  his  expatriation 
are  at  least  prima  facie  evidence  of  her  alienage;  Trimbles  v.  Harrison, 
1  B.  Mon.  146,  holding  daughter  of  American  citizen,  bom  a  British  sub- 
ject, who  moves  to  England  and  marries,  is  an  alien;  United  States  v. 
Rhodes,  1  Abb.  (U.  S.)  39,  Fed.  Cas.  16,151,  formulating  definition  of 
"citizens";  United  Stat^  v.  One  Hundred  Barrels  of  Cement,  27  Fed.  Cas. 
294,  holding  residents  of  rebellious  States^  are  quasi  enemies  and  cannot 
sue  in  Federal  courts;  dissenting  opinion,  Dred  Scott  v.  Sandford,  19  How. 
577, 15  L.  Ed.  772,  majority  holding  free  negro  whose  ancestors  were  slaves 
is  not  a  "citizen." 

Distinguished  in  Mackenzie  v.  Hare,  165  Cal.  782,  Ann.  Gas.  1915B,  261, 
134  Pac.  715,  under  act  of  Congress  of  1907,  American  woman  marrying 
an  alien  ceases  to  be  a  citizen;  Lynch  v.  Clarke,  1  Sand.  Ch.  682,  holding 
foreign  resident  bom  in  United  States  of  alien  parents  during  temporary 
sojourn  in  time  of  peace  is  United  States  citizen. 

Treaty  of  peace  of  1783  released  England's  claim  to  allegiance  of  American 
people,  whetl^er  native-bom  or  otherwise. 

Cited  in  Trimbles  v.  Harrison,  1  B.  Mon.  143,  144,  holding  native  of 
England  residing  in  Boston  from  1772  until  after  treaty  of  peace,  is  United 
States  citizen. 

The  common-law  incapacities  of  married  women  apply  to  their  dvil  rights, 
not  their  political  rights. 

Approved  in  Comitis  v.  Parkerson,  56  Fed.  558,  562,  22  L.  R.  A.  150,  152, 
and  note,  holding  American  feme  citizen  does  not  become  alien  by  marriage 
to  resident  alien;  Priest  v.  Cummings,  16  Wend.  626,  holding  alien  feme 
covert  may  be  naturalized  without  husband's  concurrence. 

Political  rights  do  not  stand  upon  mere  doctrines  of  mnnldpal  law,  but 
upon  the  more  general  principles  of  the  law  of  nations. 

Cited  in  Jones  v.  McMasters,  20  How.  20,  15  L.  Ed.  810,  deciding  case 
without  passing  upon  domicile  of  minor;  dissenting  opinion  in  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  707,  42  L.  Ed.  911,  18  Sup.  Ct.  479, 
majority  holding  law  of  a  country  determines  questions  of  citizenship  in 
that  country. 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  660,  42 
L.  £d.  895,  18  Sup.  Ct.  461,  affirming  s.  c,  7J.  Fed.  385,  holding  question 
whether  person  is  citizen  of  a  country  is  to  be  determined  by  law  of  that 
country. 

Children  of  woman  becoming  British  subject  by  treaty  of  peace  are  aliens 
witUn  treaty  of  1794,  and  may  inherit  American  lands  ftom  mother. 
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Cited  in  Muuro  v.  Merchant,  28  N.  T.  37;  holding  son  of  person  inhering 
to  British  government  after  Revolution  inherits  American  lands  of  father. 

Right  of  alien  to  inherit  real  property  as  alTected  by  treaty  with  for- 
eign country.    Note,  Ann.  Gas.  1912A,  1103. 

Effect  of  State  statutes  and  Constitutions  upon  inheritance  through 
alien.    Note,  31  L.  B.  A.  167. 

Alien's  right  to  inherit.    Note,  31  L.  E.  A.  182. 

Effect  of  treaties  on  alien's  right  to  inherit.  Note,  32  L.  E.  A.  179, 
182. 

^  Where  treaty  admits  of  two  interpretations,  one  limited,  other  liberal;  one 
excluding,  other  furthering  private  rights,  more  liberal  diould  he  adopted. 

Approved  in  Hauenstein  v.  Lynham,  100  U.  S.  487,  25  L.  Ed.  629,  apply- 
ing rule  to  Swiss  treaty  of  1850,  giving  right  to  citizens  to  sell  inherited 
lands  in  America;  In  re  Wyman,  191  Mass.  278,  77  N.  E.  380,  on  death 
of  Russian  subject  intestate,  Russian- vice-consul  was  entitled  to  administer 
estate  to  exclusion  of  public  administrator;  In  re  Infelise's  Estate,  51 
Mont.  26,  149  Pac.  368,  holding  that  under  treaty  with  Italy,  Italian  con- 
sular agent  entitled  to  administer  estate  of  Italian  subject  as  against 
nominee  of  nonresident  heir;  In  re  Stixrud's  Estate,  58  Wash.  342,  Ann. 
Gas.  1912A,  850,  33  L.  E.  A.  (N.  S.)  632,  109  Pac.  345,  holding  that  under 
treaty  of  peace  of  1783,  between  Norway  and  Sweden  and  United  States, 
rights  of  Norwegians  to  succeed  to  property  here  are  upon  same  terms  as 
accorded  to  our  citizens. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  E.  A.  499. 
Validity  of  judgment  dissolving  marriage  by  court  of  country  where 
husband  is  domiciled.    Note,  5  E.  E.  G.  723. 

Miscellaneous.  Cited  in  Holmes  v.  Jennison,  14  Pet.  628, 10  L.  Ed.  628,  as 
example  of  form  of  judgment  on  appeal;  Hauenstein  v.  Lynham,  100  U.  S. 
490,  25  L.  Ed.  631,  and  Parrott's  Chinese  Case,  6  Sawy.  371,  s.  c,  1  Fed.  503, 
to  point  that  Federal  Constitution,  laws  and  treaties  are  binding  upon  the 
States;  Sasportas  v.  De  la  Motta,  10  Rich.  Eq.  45,  on  point  that  principal 
case  reversed  case  of  Dupont  v.  Pepper,  Harp.  Eq.  16;  United  States  v. 
Jackson,  26  Fed.  Cas.  562,  erroneous. 

» 
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Court  refuses  to  take  Jurisdiction  wtiere  point  on  which  circuit  Judges 
divided  is  not  certified  but  left  to  he  ascertained  from  the  whole  record. 

Approved  in  United  States  v.  Waddell,  112  U.  S.  81,  28  L.  Ed.  674,  5 
Sup.  Ct.  37,  remanding  case  for  further  proceedings  with  answers  to  two 
questions,  where  third  was  uncertain;  Bagg  v.  Detroit,  5  Mich.  70,  holdinjr 
in  similar  practice  in  State  court,  questions  must  be  presented  directly  and 
definitely. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  E.  A.  392* 
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3  Pet  270-279,  7  L.  Ed.  676^  McCLUNT  ▼.  BTLLLNLAN. 

Law  of  the  f omm  aa  to  statnte  of  Umltations  operates  upon  all  who  sub- 
mit fhemselTes  to  its  jurisdiction. 

Approved  in  Kelly  v.  Dolan,  233  Fed.  639,  holding  that  as  court  of  equity 
has  only  concurrent  jurisdiction  with  court  of  law  and  suit  by  stockholder 
is  barred,  in  six  years,  by  law  of  forum,  suit  by  receiver  is  barred  also  by 
same  statute;  Underwood  v.  Patrick,  94  Fed.  471,  lex  fori  governs  limita- 
tions of  actions;  Townsend  v.  Jemison,  9  How.  414,  IS  L.  Ed.  197,  allow- 
ing suit  in  Alabama  upon  a  Mississippi  contract,  though  barred  by  statute 
of  Mississippi;  Crawford  v.  Childress,  1  Ala.  489,  a  suit  upon  a  promissory 
note  executed  in  another  State;  Perkins  v.  Guy,  65  Miss.  176,  30  Am.  Rep. 
512,  where  both  parties  to  an  action  of  assumpsit  resided  in  Tennessee  dur- 
ing the  x)eriod  of  limitation ;  Paine  v.  Drew,  44  N.  H.  320,  an  action  upon  a 
bill  of  exchange  between  nonresident  parties,  where  the  court  applied  the 
lex  fori. 

What  statute   of  limitations  will  govern  action   in   other   State   or 
country.    Note,  48  L.  E.  A.  639. 

Wbere  no  special  provision  is  made  by  Congress,  same  effect  is  given  to 
them  by  the  courts  of  United  States  aa  is  given  in  State  courts. 

Approved  in  Parker  v.  Moore,  115  Fed.  802,  Federal  courts  where  pos- 
sible follow  State  courts  as  to  law  governing  contracts ;  Aldrich  v.  M'Claim, 
106  Fed.  793,  applying  State  statute  of  limitations  to  implied  contract 
arising  under  national  banking  act;  Lefl&ngwell  v.  Warren,  2  Black,  603, 
17  L.  Ed.  262,  upholding  the  interpretation  of  the  Wisconsin  statute  by  its 
highest  tribunal,  protecting  titles  acquired  under  tax  deeds;  Hanger  v. 
Abbott,  6  Wall.  537, 18  L.  Ed.  942,  affirming  decision  of  State  court  holding 
that  the  running  of  the  statute  is  suspended  during  time  of  war;  Tioga 
B.  R.  v.  Blossburg  &  C.  R.  R.,  20  Wall.  150,  22  L.  Ed.  337,  following  New 
York  decisions  which  construe  the  statute  in  regard  to  foreign  corpora- 
tions ;  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S.  696,  82  L.  Ed.  1081,  9  Sup. 
Ct.  691,  holding  that  a  provision  as  to  the  time  of  commencement  of  an 
action  is  a  part  of  the  State  statute  of  limitations,  and  applicable  to  ac- 
tions in  the  Federal  courts;  In  re  Eldridge,  2  Hughes,  257,  Fed.  Cas.  4331, 
following  the  Virginia  statute  respecting  proof  of  claim  in  bankruptcy; 
In  re  Noesen,  6  Biss.  447,  Fed.  Cas.  10,288,  holding  with  State  court  that 
demands  upon  a  bankrupt,  barred  by  the  statute,  are  extinguished ;  Rich  v. 
Ricketts,  7  Blatchf.  231,  Fed.  Cas.  11,762,  where  State  statute  was  held 
to  bar  an  action  for  the  infringement  of  a  patent;  In  re  Cornwall,  9 
Blatchf.  127,  Fed.  Cas.  3250,  where  claim  of  creditor  against  a  bankrupt 
was  held  to  be  barred,  following  Connecticut  statute ;  Brown  v.  Hiatt,  1  Dill. 
377,  Fed.  Cas.  2011,  deciding  an  action  in  foreclosure  under  Kansas  stat- 
ute ;  Marsh  v.  Burroughs,  16  Fed.  Cas.  799,  construing  Georgia  statutes  in 
suits  against  administrator;  Parker  v.  Hawk,  18  Fed.  Cas.  1134,  in  a  suit 
for  infringement  of  patent;  Butler  v.  Poole,  44  Fed.  586,  where  an  action 
by  receiver  of  national  bank  against  stockholder  was  held  subject  to  State 
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Btatute  of  limitation ;  Fearing  v.  Glenn,  73  Fed.  117,  38  U.  S.  App.  424, 
following  rule  of  State  court  as  to  limita^on  in  suit  against  nonresident 
stockholder;  Brickill  v.  Baltimore,  52  Fed.  739,  where  suit  was  brought  for 
infringement  of  patent ;  dissenting  opinion  in  Gelpcke  v.  City  of  Dubuque, 
1  Wall.  210,  17  L.  Ed.  527,  majority  following  the  decisions  of  State  court, 
afterward  overruled  by  same  court,  as  to  bonds  issued  during  time  of 
earlier  decisions;  Derby  v.  Jacques,  1  Cliff.  439,  Fed.  Cas.  3817,  holding 
that  a  final  judgment  in  a  writ  of  entry  in  State  court  is  a  bar  to  an  action 
in  Circuit  Court  under  a  writ  of  right;  New  Hampshire  v.  Grand  Trunk 
R.  R.,  3  Fed.  889,  adopting  the  construction  given  to  a  penal  statute  by 
State  court;  Youley  v.  Lavender,  27  Ark.  263,  holding  that  a  judgment 
creditor  in  a  suit  in  Federal  court  against  administrator  must  file  his  de- 
mand in  State  probate  court. 

Distinguished  in  Read  v.  Miller,  2  Biss.  15,  Fed.  Cas.  11,610,  holding 
that  no  State  statute  of  limitation  can  be  pleaded  in  bar  to  an  action  in 
the  case  for  an  infringement  of  a  patent;  Blanchard  v.  Sprague,  1  Cliff. 
290,  Fed.  Cas.  1516,  suppressing  the  depositions  of  the  parties  to  a  suit  in 
equity  in  the  Circuit  Court,  under  the  existing  legislation  of  Congress; 
Hall  V.  Russell,  3  Sawy.  515,  Fed.  Cas.  5943,  holding  that  the  court  was  not 
bound  by  the  State  statute,  which,  ifi  its  terms,  was  applicable  only  to  suits 
in  equity  in  the  State  courts ;  Anthony  v.  Carroll,  1  Fed.  Cas.  1049,  holding 
that  State  statute  of  limitations  had  no  application  to. an  action  for  the 
infringement  of  a  patent;  Hartman  v.  Fishbeck,  18  Fed.  294,  holding  that 
a  nonresident  in  an  action  in  Federal  court  is  not  affected  by  a  limitation 
of  a  State  statute  inseparable  from  special  statutory  mode  of  procedure. 

Where  statute  Is  not  restricted  to  parttcnlar  causes  of  action  but  pnrvldes 
that  action,  by  its  tecbnical  denomination,  shall  be  barred,  every  cause  for 
which  action  may  be  xnroBecuted  is  within  statute. 

Cited  in  Metropolitan  Road  v.  District  of  Columbia,  132  U.  S.  13,  S3 
L.  Ed.  236,  10  Sup.  Ct.  24,  where  an  action  in  assumpsit  for  breach  of 
duty  imposed  by  statute  was  held  to  be  within  statute  of  limitations  of 
Maryland;  Copp  v.  Louisville  etc.  Co.,  50  Fed.  165,  following  State  stat- 
ute in  an  action  for  damages  resulting  for  a  "quasi  offense";  Cockrill  v. 
Cooper,  86  Fed.  11,  57  U.  S.  App.  584,  where  action  under  reformed  pro- 
cedure against  bank  directors  for  excessive  loans  was  held  not  barred. 

Where  the  action  is  barred  by  its  denomination,  the  court  cannot  look  into 
the  cause  of  action. 

Approved  in  Campbell  v.  Haverhill,  155  U.  S.  619,  39  L.  Bd.  288,  15  Sup. 
Ct.  221,  and  Parker  v.  Hawk,  18  Fed.  Cas.  1135,  holding  that  a  State  statute 
of  limitation  applies  to  actions  at  law  for  the  infringement  of  letters 
patent. 

Courts  do  not  now  give  a  strained  construction  to  eyade  the  effect  of  stat- 
utes of  limitation. 
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Approved  in  Bullion  &  Exchange  Bank  v.  Hegler,  93  Fed.  894,  statutes 
of  limitation  are  recognized  as  statutes  of  repose  and -not  strictly  con- 
strued; Knoedler  v.  Meloy,  2  McAr.  (D.  "il!.)  243,  where  demurrer  to 
declaration  overruled  and  leave  granted  to  plead  as  advised,  it  is  irregular 
to  strike  out  plea  of  limitations  on  affidavits  that  plaintifE  has  good  cause  of 
action ;  Houghton  v.  Tolman,  74  Vt.  469,  52  Atl.  1033,  note  secured  hy  mort- 
gage is  within  statutory  provision  governing  actions  of  assumpsit ;  dissenting 
opinion  in  Colonial  etc.  Mortg.  Co.  v.  Northwest  Thresher  Co.,  14  N.  D.  164, 
116  Am.  St.  Rep.  642,  8  Ann.  Gas.  1160,  70  L.  E.  A.  (N.  S.)  814, 103  N.  W. 
922,  majority  holding  that  suit  to  foreclose  mortgage,  was  harred  hy  stat- 
ute of  limitation,  even  though  deht  secured  by  mortgage  is  not  outlawed; 
United  States  v.  Wilder,  13  Wall.  256,  20  L.  Ed.  688,  the  court  refusing 
to  take  claim  out  of  statute  by  reason  of  part  payment ;  Merrill  v.  Monti- 
.  cello,  66  Fed.  166,  a  suit  in  equity  to  charge  town  as  trustee;  Bennett  v. 
Herring,  1  Fla.  392,  barring  plaintiff,  indorsee  of  a  note,  alleging  ibhat 
"when  cause  of  action  accrued  to  him,  he  was  beyond  seas" ;  Bishop  v.  San- 
ford,  15  Ga.  11,  a  suit  upon  foreign  judgment ;  Bedell  v.  Janney,  4  Gilm. 
208,  but  allowing  plaintiff  form  of  action  most  favorable  to  his  cause; 
Davis  V.  Minor,  1  How.  (Miss.)  191,  28  Am.  J)ec.  329,  holding  that  repeal 
of  statute  could  not  revive  claim  previously  barred  by  it;  Savings  Bank 
▼.  Ladd,  40  N.  H.  472,  holding  one  who  signed  a  note  but  not  the  mort- 
gage relieved  by  virtue  of  the  statute;  Fain  v.  Garthright,  5  Ga.  13,  hold- 
ing that  one  entering  uppn  land  under  executory  contract  acquires  an 
adverse  possession. 

Miscellaneous.    Cited  erroneously  in  Brown  v.  State  Bank,  10  Ark.  137. 

. 
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Supreme  Court  has  no  authorlt7«  on  writ  of  error  from  State  court,  to  de- 
dave  State  law  void,  on  account  of'  Its  conflict  with  State  Oonstltutlon. 

Approved  in  Cantwell  v.  Missouri,  199  U.  S.  602,  50  L.  Ed.  329,  26  Sup. 
Ct.  749,  following  rule;  Withers  v.  Buckley,  20  How.  89,  15  L.  Ed.  818, 
affirming  a  decision  of  State  court  which  held  a  certain  State  statute  not  in 
violation  of  its  own  Constitution;  American  Print  Works  v.  Lawrence, 
23  N.  J.  L.  596,  67  Am.  Dec.  422,  upholding  the  validity  of  a  New  York 
statute  declared  constitutional  by  its  own  Supreme  Court;  dissenting 
opinion  in  Charles.  River  Bridge  v.  Warren  Bridge,  11  Pet.  646,  9  L.  Ed. 
863,  where  State  court  had  held  public  grant  to  bridge  company  a. valid 
contract  to  the  extent  of  the  exclusive  franchise  granted;  Holmes  v.  Jen- 
nison,  14  Pet.  594,  10  L.  Ed.  606,  where  the  Governor  of  Vermont  retained 
a  fugitive  from  Canada,  and  was  supported  by  the  State  Supreme  Court. 

Distinguished  in  Indianapolis  v.  Central  Trust  Co.,  83  Fed.  532,  63  tJ.  S. 
App.  663,  where  constitutional  provision  against  impairment  of  contracts 
was  involved. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  E.  A*  576. 
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Where  State  land  patent  contalnB  no  covenants  the  conrt  wUl  not  create 
one  by  implication,  and  subsequent  statute  respecting  conflicting  claims  under 
patentee  does  not  Impair  the  force  of  the  original  grant. 

Cited  in  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  546,  9  L.  Ed. 
823,  construing  strictly  a  public  grant  to  a  bridge  company,  not  conferring 
exclusive  privileges  in  terms;  West  River  Bridge  v.  Dix,  6  How.  642,  12 
L.  Ed.  549,  holding  that  exercise  of  right  of  eminent  domain  was  not 
in  violation  of  terms  of  plaintiff's  character;  East  Hartford  v.  Bridge  Co., 
10  How.  539,  13  L.  Ed.  530,  holding  that  an  act  discontinuing  a  ferry 
belonging  to  East  Hartford  did  not  impair  any  supposed  contract ;  Mission- 
ary Society  v.  Dalles,  107  U.  S.  342,  27  L.  Ed.  647,  2  Sup.  Ct.  677,  hold- 
ing that  the  society  had  not  strictly  complied  witff  the  terms  of  a  public 
grant;  McLeod  v.  Burroughs,  9  Ga.  222,  applying  rule  of  strict  construc- 
tion to  exclusive  privilege  granted  in  a  bridge  charter;  Shorter  v.  Smith, 
9  Qa.  524,  where  there  was  no  express  grant  of  exclusive  privilege;  Mayor 
v.  Central  R.  R.,  50  Ga.  621,  refusing  to  allow  corporation  exemption  from 
taxation  where  terms  of  grant  did  not  clearly  confer  it;  Piscataqua  Bridge 
V.  New  Hampshire  Bridge,  7  N.  H.  69,  protecting  an  exclusive  privilege  to 
maintain  a  bridge ;  United  States  v.  San  Pedro  etc.  Co.,  4  N.  M.  601, 17  Pac. 
425,  holding  that  under  strict  construction  mines  of  gold  and  silver  did  not 
pass  by  United  States  patent;  Janesville  Bridge  Co.  v.  Stoughton,  1  Pinn. 
672,  refusing  to  find  any  exclusive  privileges  vrtiere  not  expressly  granted; 
Planters'  Bank  v.  Sharp,  6  How.  319,  12  L.  Ed.  456,  construing  the  con- 
tractual rights  of  a  bank  by  the  terms  X>i  its  charter;  dissenting  opinion 
in  Minn.  &  Pac.  R.  R.  v.  Sibley,  2  Minn.  26,  the  majority  construing  an 
act  by  its  language  and  history  unfavorably  to  the  State. 

Distinguished  in  dissenting  opinion  in  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  640,  9  L.  Ed.  861,  majority  applying  the  rule  to  public 
grant  of  franchise  to  a  bridge  company. 

State  legislatures  have  power  to  pass  recording  acts  although  they  make 
prior  unrecorded  deeds  fraudulent  and  void  as  against  subsequent  purchaser, 
and  if  reasonable  such  acts  do  not  impair  the  obligation  of  contract. 

Approved  in  Knights  of  Maccabees  of  the  World  v.  Nitsch,  69  Neb.  375, 
95  N.  W.  627,  upholding  Comp.  Stats.  1901,  c.  43,  §  112,  requiring  filing 
of  proposed  amendment  to  constitution  or  by-laws  of  fraternal  beneficial 
societies  with  auditor  of  accounts  as  applied  to  certificate  issued  prior  to 
law ;  In  re  Willow  Creek,  74  Or.  617,  144  Pac.  514,  holding  that  act  creating 
board  with  power  to  determine  water  rights  does  not  delegate  judicial 
power  in  violation  of  Constitution;  Vance  v.  Vance,  108  U.  S.  520,  27 
L.  Ed.  811,  2  Sup.  Ct.  858,  and  Succession  of  Nelson,  24  La.  Ann.  26,  u|v 
holding  a  provision  in  State  Constitution  requiring  existing  tacit  mortgages 
to  be  recorded ;  Gilfillan  v.  Union  Canal  Co.,  109  U.  S.  407,  27  L.  Ed-  979, 
3  Sup.  Ct.  308,  holding  a  statute  valid  requiring  bondholders  to  signify 
their  assent  to  or  dissent  from  a  plan  proposed  for  compromise;  Rosen- 
plaenter  v.  Provident  Sav.  Life  Assur.  Co.,  91  Fed.  735,  holding  valid,  act5 
providing  that  policies  shall  not  be  declared  forfeited  without  prescribed 
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notice  to  insured;  Stafford  v.  Lick,  7  Cal.  487,  upholding  the  validity  of 
a  recording  act  as  to  prior  deeds ;  Woodbury  v.  Grimes,  1  Colo.  104,  apply- 
ing role  to  an  act  of  the  legislature  relating  to  mechanics'  liens ;  Tucker  v. 
Harris,  13  Ga.  6,  58  Am.  Dec.  490,  where  prior  deed  was  held  void  for 
want  of  recordation  as  required  by  a  subsequent  statute ;  Connecticut  Mut. 
Life  V.  Talbot,  113  Ind.  380,  3  Am.  St.  Rep.  661,  14  N.  E.  690,  applying 
the  rule  and  defeating  the  claim  of  the  assignee  of  a  prior  mortgage; 
Moline  Plow  Co.  v.  Witham,  52  Kan.  190,  34  Pac.  752,  where  three  days 
was  held  an  unreasonable  time  in  which  to  record  an  instrument  evi- 
dencing a  conditional  sale;  National  Bank  v.  Clark,  55  Kan.  224,  40  Pac. 
272,  holding  that  four  months  was  ample  time  for  compliance  with  State 
statute  requiring  docket  of  judgment  entry  to  create  a  lien;  Tarpley  v. 
Hamer,  9  Smedes  &  M.  313,  as  to  recording  prior  judgments;  Miles  v. 
King,  5  S.  C.  151,  155,  upholding  a  recording  act  requiring  a  re-registra- 
tion of  mortgages;  Salmon  v.  Huff,  9  Tex.  Civ.  App.  168,  28  S.  W.  1045, 
applying  rule  to  an  act  requiring  re-registration  of  deeds;  Planters'  Bank 
V.  Sharp,  6  How.  331,  332,  12  L.  Ed.  460,  reviewing  authorities  as  to  what 
laws  impair  tl^e  obligation  of  contract;  McCormick  v.  Rusch,  15  Iowa,  136, 
83  Am.  Dec.  408,  holding  an  act  valid  which  allowed  an  action  against  one 
in  military  service  to  be  continued  during  period  of  actual  service. 

Distinguished  in  Gaston  v.  Merriam,  33  Minn.  280,  holding  a  particular 
recording  act  in  that  State  to  be  purely  prospective;  dissenting  opinion  in 
Stafford  v.  Lick,  7  Cal.  501,  majority  quoting  principal  case  at  length. 

Constitutionality  of  recording  acts  with  respect  of  pre-existing  in- 
struments.   Note,  5  Ann.  Oas.  268. 

State  legislatures  have  power  to  pass  acts  of  limitation,  by  which  the  elder 
grantee  shall  be  postponed  to  the  younger,  unless  certain  acts  are  performed 
within  the  limited  time. 

Cited  in  Strothen  v.  Lucas,  12  Pet.  448,  9  L.  Ed.  1152,'  affirming  title 
acquired  by  prescription  nnder  the  laws  of  Spain,  unabrogated  by  any  law 
of  the  District  of  Missouri;  Curtis  v.  Whitney,  13  Wall.  71,  20  L.  Ed.  614, 
where  holder  of  tax  certificate  failed  to  give  notice  to  occupant  as  required 
by  a  retrospective  act;  Louisville  etc.  R.  R.  Co.  v.  Williams,  103  Ky.  378, 
45  S.  W.  230,  legislature  may  alter  provisions  in  railroad  charter  limiting 
actions  for  stock  killed;  Cranor  v.  School  District,  151  Mo.  125,  52  S.  W. 
233,  legislature  may  amend  statute  of  limitations  if  reasonable  time  be 
allowed. 

Time  and  manner  of  operation,  and  exceptions  to  them,  generally  depend 
on  sound  discretion  of  legislature,  unless  so  unreasonable  as  to  amount  to  de- 
nial of  right. 

Approved  in  Lamb  v.  Powder  Riv.  etc.  Co.,  132  Fed.  438,  67  L.  R.  A.  558, 
65  C.  C.  A.  570,  holding  void  Colorado  act  of  1899,  limiting  time  for  action 
on  judgment  as  applied  to  action  on  sister  State  judgment  rendered  prior 
to  passage  of  act;  State  Savings  etc.  Bank  v.  Anderson,  165  Cal.  448,  Ann. 
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Gas.  1915E,  676,  132  Pac.  760,  upholding  provision  of  section  136  of  bank- 
ing act  of  1909,  prescribing  limitation  of  ten  days  after  seizure  by  superin- 
tendent of  banks  within  which  bank  may  enjoin  superintendent  from  fur- 
ther proceedings ;  Bradley  v.  Lightcap^  201  III.  620,  66  N.  E.  549,  upholding 
statute  annulling  certificate  of  purchase  under  judgment  unless  deed  taken 
out  as  provided ;  McNamara  v.  Marx,  136  La.  161,  66  South.  765,  upholding 
act  of  1912,  providing  that  action  to  annul  private  sale  of  realty  made  in 
good  faith  to  effect  partition,  on  sole  ground  that  only  part  of  prox)erty 
sold,  shall  be  prescribed  by  lapse  of  six  months  from  promulgation  of  act; 
Soper  V.  Laurence  Bros.  Co.,  98  Me.  284,  56  Atl.  913,  holding  Pub.  Laws 
1895,  c.  162,  p.  192,  is,  as  to  pre-existing  titles,  a  statute  of  limitations  and 
repose,  and  valid;  State  v.  Haynie,  169  N.  C.  281,  84  S.  E.  387,  holding 
that  act  making  private  roads  highways  but  without  provision  for  compen- 
sation, is  unconstitutional  as  taking  property  without  due  process  of  law; 
Graves  v.  Howard,  159  N.  C.  602,  Ann.  Oas.  19140,  565,  75  S.  E.  1001, 
Revisal  1905,  section  1044,  declaring  that  where  action  to  foreclose  mort- 
gage barred,  authority  to  execute  power  of  sale  obtained  therein  should 
be  barred  on  date  over  five  years  after  passage  of  act,  wa»  not  void  as 
to  power  of  sale  executed  when  there  was  no  limitation;  Hennings  v. 
Paschke,  9  N.  D.  497,  84  N.  W.  353,  assi^ment  of  mortgage,  if  not  re- 
corded, is  void  as  against  subsequent  bona  fide  purchaser;  Smith  v.  North- 
em  Neck  Mut.  Fire  Adsn.,  112  Va.  198,  88  L.  R.  A.  (N.  S.)  1016,  70  S.  E. 
484,  upholding  act  providing  that  no  provision  in  any  policy  of  insurance 
shall  limit  time  to  bring  suit  to  less  than  one  year ;  Farm  Investment  Co.  v. 
Carpenter,  9  Wyo.  140,  87  Am.  St.  Rep.  987,  61  Pac.  266,  State  may  require 
claims  to  water  rights  to  be  submitted  for  determination;  McCracken  v. 
Ha3rward,  2  How.  613,  11  L.  Ed.  899,  declaring  a  State  law  prohibiting  an 
execution  sale  for  less  than  a  certain  value  void  as  to  existing  judgments ; 
Terry  v.  Anderson,  95  U.  S.  633,  634,  24  L.  Ed.  366,  upholding  validity  of  a 
Georgia  statute  of  limitations  shortening  time  in  a  case  of  suit  against 
stockholder;  Edwards  v.  Kearzey,  96  U.  S.  608,  24  L.  Ed.  799,  holding 
that  certain  exemption  laws  amounted  to  a  denial  of  rights  under  pre- 
existing contract;  Koshkonong  v.  Burton,  104  U.  S.  675,  26  L.  Ed.  889, 
where  time  in  which  to  bring  suit  upon  bond  was  shortened,  and  validity  of 
statute  upheld ;  Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  Ed.  471,  2  Sup. 
Ct.  96,  sustaining  the  validity  of  an  act  changing  the  remedy  to  enforce 
payment  of  State  bonds;  Vance  v.  Vance,  108  U.  S.  521,  27  L.  Ed.  811,  2 
Sup.  Ct.  859,  State  Constitution  giving  a  limited  time  in  which  to  record 
tacit  mortgages;  In  re  Brown,  135  U.  S.  705,  84  L.  Ed.  317,  10  Sup.  Ct. 
985,  declaring  statute  unconstitutional  giving  holders  of  State  bonds  but 
one  year  to  present  coupons  in  payment  of  taxes;  Cleveland  Ins.  Co.  v. 
Reed,  1  Biss.  186,  Fed.  Cas.  2889,  where  foreclosure  was  held  barred  by 
statute  passed  subsequent  to  the  time  when  the  cause  of  action  accrued:' 
Ex  parte  Pollard,  40  Ala.  88,  appljdng  rule  to  the  enactment  of  a  *'btay 
law"  affecting  a  pre-existing  contract;  Pope  v.  Ashley,  13  Ark.  268,  declar- 
ing statute  of  limitation  unconstitutional  which  cut  ofiE  plaintiff's  remedy 
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instantcr;  Bishop  v.  Wilds,  1  Harr.  102,  where  a  statute  enlarged  the  time 
as  to  suit  on  guardian's  bond;  Wilder  v.  Lun^)kin,  4  Ga.  220,  holding  an 
act  as  to  securities  on  appeal  bond  not  applicable  to  a  case  occurring  before 
its  passage;  Griffin  v.  McKenzie,  7  Ga.  166,  60  Am.  Dec.  391,  holding  that 
an  act  fixing  seven  years  as  a  time  within  which  an  existing  judgment 
should  be  enforced  was  constitutional;  Cutts  v.  Hardel,  38  Ga.  355,  apply- 
ing the  rule  -and  sustaining  an  act  for  the  relief  of  debtors  and  adjust- 
ment of  debts;  Blackford  v.  Peltier,  1  Blackf.  35,  where  statute  affected 
only  the  remedy;  State  v.  Swope,  7  Ind.  96,  holding  that  the  time  allowed 
by  the  statute  in  suit  on  sheriff's  bond  was  unreasonable;  Taylor  v.  Stock- 
well,  66  Ind.  511,  sustaining  the  validity  of  an  act  which  affected  judg- 
ments rendered  on' pre-existing  as  well  as  subsequent  contracts;  Auld  v. 
Butcher,  2  Kan.  156,  where  an  act  was  held  not  to  apply  so  as  to  bar  the 
remedy  instanter  to  recover  on  pre-existing  contract;  Wahlgren  v.  Kansas 
City,  42  Kan.  246,  21  Pac.  1069,  holding  an  act  constitutional  which  allowed 
thirty  days  in  which  to  bring  suit  on  street  assessment;  Lewis  v.  Harbin, 
5  B.  Mon.  568,  sustaining  a  retrospective  statute  of  limitation;  Berry  v. 
Ransdall,  4  Met.  (Ky.)  294,  declaring  an  act  void  allowing  only  thirt}''  daj's 
after  its  passage  to  commence  suits  on  existing  contracts;  Louisville  & 
N.  R.  Co.  V.  Williams  (Ky.),  45  S.  W.  230  (reversing  s.  c,  41  S.  W.  287, 
on  other  grounds),  holding  that  the  repeal  of  provisions  in  charter  of  rail- 
way company  limiting  time  in  which  actions  may  be  brought  does  not  im- 
pair obligation  of  contract;  Scott  v.  Duke,  3  La.  Ann.  253,  giving  effect  to 
an  act  modifying  the  remedy  to  enforce  foreign  judgment;  State  v.  Jones, 
21  Md.  437,  applying  rule  where  plaintiff  had  thirteen  months  after  passage 
of  an  act  in  which  to  commence  action;  Briscoe  v.  Anketell,  28  Miss.  371, 
61  Am.  Dec.  555,  the  court  applying  the  rule  to  an  act  changing  a  rule  of 
evidence  affecting  past  right  of  action;  Stephens  v.  St.  Louis  Nat.  Bank, 
43  Mo.  389,  390,  holding  two  years  a  reasonable  time  allowed  note  holders 
to  present  notes  for  payment;  Smith  v.  Tucker,  17  N.  J.  L.  85,  sustaining 
validity  of  statute  of  limitations  extending  the  time  as  against  nonresi- 
dents; Rexford  v.  Knight,  11  N.  Y.  313,  applying  the  rule  where  claims 
against  the  State  were  required  by  statute  to  be  made  within  one  year; 
Parmenter  v.  State,  135  N.  Y.  168,  31  N.  E.  1039,  reviewing  authorities 
.and  holding  that  an  act  allowing  complainant  three  months  to  Rle  claim 
did  not  provide  a  reasonable  time;  Strickland  v.  Draughan,  91  N.  C,  104, 
dismissing  a  petition  for  I'ehearing  not  filed  within  time  limited  by  a  new 
rule  of  the  court;  Chadwick  v.  Moore,  8  Watts  &  S.  51,  42  Am.  Dec.  269, 
holding  that  a  statute  prohibiting,  for  a  time,  execution  sales  for  less  than 
a  eertstin  value  was  valid  and  constitutional ;  Kenyon  v.  Stewart,  44  Pa.  St. 
192,  where  statute  limiting  time  within  which  to  contest  will  was  held  valid 
thong^h  retroactive;  Breitenbach  v.  Bush,  44  Pa.  St.  318,  84  Am.  Dec.  444, 
allowing  stay  of  execution  under  an  act  suspending  process  during  a  term 
of  military  service;  Story  v.  Runkle,  32  Tex.  404,  holding  an  act,  changing 
the  statute  of  limitations  so  as  to  revive  a  right  under  a  judgment  already' 
barred,  pro  tanto  void;  Bender  v.  Crawford,  33  Tex.  755,  7  Am.  Rep.  275, 


3  Pet.  292-306  NOTES  ON  U.  S.  REPORTS.  844 

the  court  coming  to  a  contrary  conclusion  under  a  similar  provision  in  the 
Constitution;  Caperton  v.  Martin,  4  W.  Va.  151,  6  Am.  Rep.  279,  holding 
that  an  act  reviving  an  action  for  false  imprisonment  was  not  unconstitu- 
tional ;  Griswold  v.  Bragg,  18  Blatchf .  207,  208,  48  Fed.  522,  48  Conn.  582, 
as  to  a  statute  providing  equitable  relief  for  value  of .  improvements  in 
ejectment  suits;  Ex  parte  Newman,  9  Cal.  617,  declaring  a  Sunday  law 
unconstitutional;  Conn.  Mut.  Life  v.  Talbot,  113  Ind.  379,  S  Am.  St.  Rep. 
669,  14  N.  E.  589,  Stephenson  v.  Osborne,  41  Miss.  130,  90  Am.  Dec.  366, 
holding  that  exemption  laws  affect  the  remedy,  and  not  the  right  as  to 
pre-existing  contracts;  McLure  v.  Melton,  24  S.  C.  570,  58  Am.  Rep.  278, 
where  court  followed  a  decision  of  State  court  changing  the  order  of  pay- 
ment of  claims  against  an  estate;  Ex  parte  Hunter,  2  W.  Va.  169,  holding 
that  an  act  was  constitutional  requiring  an  attorney  at  law  to  take  an 
oath  that  he  had  never  borne  arms  against  the  United  States;  dissenting 
opinion  in  Lewis  v.  Lewis,  7  How.  782,  12  L.  Ed.  912,  where  the  court 
construed  a  State  statute  as  affecting  the  rights  of  a  nonresident;  dissent- 
ing opinion  in  Aycock  v.  Martin,  37  Ga.  177,  179,  majority  holding  a  stay- 
law  unconstitutional;  dissenting  opinion  in  Scobey  v.  Gibson^  17  Ind.  584, 
court  holding  an  act  extending  period  of  redemption  unconstitutional  so  far 
as  it  applied  to  judgments  existing  at  the  time  of  its  passage;  dissenting 
opinion  in  Fitzpatrick  v.  Boylan,  57  N.  Y.  443,  444,  majority  holding  that 
an  act  continuing  mechanics'  liens  for  a  limited  time  had  no  retroactive 
operation;  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash.  223,  40 
L.  R.  A.  822,  63  Pac.  59,  majority  holding  an  act  shortening  duration  of 
judgment  liens  void  as  to  existing  judgments. 

Distinguished  in  Harding  v.  Butts,  18  111.  609,  holding  an  act  conferring 
on  one  having  color  of  title  a  right  of  property  was  in  no  sense  an  act  of 
limitation,  but  transferred  the  land  and  was  unconstitutional. 

Constitutionality  of  statutes  of  limitation.    Note,  50  Am.  Dec  391. 

Miscellaneous.  Cited  in  West  River  Bridge  Co.  v.  Dix,  6  How.  549,  12 
L.  Ed.  562,  to  point  that  assessment  of  damages  for  property  taken  in 
eminent  domain  without  jury  is  proper  where  made  by  legal  officers  ap- 
pointed for  that  purpose ;  Holmes  v.  Jennison,  14  Pet.  628,  10  L.  Ed.  628,  as 
to  tlie  wording  of  the  order  affirming  decree  of  lower  court. 

3  Pet.  292-306,  7  L.  Ed.  683,  HABBIS  v.  DENNIE. 

It  is  Bufflcient  fbat  it  appear  from  facts  stated  upon  record  tbat  any  gaes- 
tion  within  purview  of  section  25  of  judiciary  act  arose  in  State  court. 

Cited  in  Craig  v.  Missouri,  4  Pet.  429,  7  L.  Ed.  910,  where  the  record 
showed,  though  not  in  terms,  that  a  constitutional  question  existed;  Fisher 
v.  Cockrell,  5  Pet.  266,  266,  8  L.  Ed.  117,  where  no  fact  necessary  to  g^vo 
jurisdiction  appeared  of  record ;  Davis  v.  Packard,  6  Pet.  48,  8  L.  Ed.  315» 
where  highest  State  court  decided  against  a  privilege  set  up  under  aot 
of  Congress  giving  Federal  jurisdiction;  Crov^rell  v.  Randell,  10  Pet.  396, 
397,  9  L.  Ed.  469,  denying  jurisdiction  on  account  of  totally  insufficient 
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record;  Williams  y.  Oliver,  12  How.  124,  13 JL  Ed.  920,  holding  that  no 
questions  arose  npon  the  rdcord  involving  validity  of  treaty  with  Mexico 
or  award  of  commissioners;  Water  Power  Co.  v.  Street  Ry.  Co.,  172  U.  S. 
4S8,  43  L.  Ed.  526,  19  Sup.  Ct.  247,  taking  jurisdiction  where  it  appeared 
from  record  an  opinion  of  the  court  that  constitutional  question  arose; 
Florida  v.  Gleason,  12  Fla.  271,  denyin,^  jurisdiction  in  suit  to  remove 
State  officer;  Frost  v.  Ilsley,  55  Me.  380,  where  it  did  not  appear  that 
a  decision  of  constitutional  question  was  indispensable  to  the  judgment. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  E.  A.  473. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  34. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538. 

United  States  lias  lien  on  goods  for  pairment  of  duties  accruing  thereon, 
and  rigbt  of  custody  until  lien  is  discharged. 

Cited  in  Guesnard  v.  Louisville  &  N.  R.  R.,  76  Ala.  457,  preserving  the 
lien  for  a  carrier  who  had  advanced  the  charges  for  duties. 

No  creditor  can  by  attachment  take  goods  out  of  the  possession  of  United 
States  until  Uen  of  United  States  for  duties  accruing  thereon  is  discharged 
by  payment  or  by  giving  security. 

Approved  in  The  Marion,  99  Fed.  405,  customs  officer  cannot  be  dispos- 
sessed of  vessel  by  seizure  for  salvage  claim ;  Providence  &  S.  S.*  Co.  v. 
Virginia  Ins.  Co.,  20  Blatchf.  409,  11  P'ed.  287,  holding  public  officer  as 
trustee  not  liable  under  an  attachment  in  favor  of  one  not  claiming  under 
trust;  Taylor  v.  Carryl,  20  How.  596,  598,  15  L,  Ed.  1032,  1083,  The  Oliver 
Jordan,  2  Curt.  415,  Fed.  Cas.  10,503,  and  Lewis  v.  Ship  Orpheus,  3  Ware, 
143,  Fed.  Cas.  8330,  refusing  to  take  property  out  of  the  custody  of  State 
courts  to  enforce  liens  of  seamen  and  materialmen;  In  re  Clifford,  2  Sawy. 
432,  Fed.  Cas.  2893,  holding  assignee  of  bankrupt  under  invalid  contract 
of  sale  not  entitled  to  possession  of  dutiable  goods  in  custody  of  govern- 
ment; McCuUough,  Jr.,  v.  Large,  20  Fed.  312,  holding  whisky  in  custody 
of  internal  revenue  collector  not  liable  to  seizure  by  creditor;  Peabody 
V.  Maguire,  79  Me.  584,  12  Atl.  631,  approving  the  rule,  but  4iolding  prop- 
erty in  custom-house  subject  to  trustee  process;  Whitwell  v.  Wells,  24 
Pick.  29,  allowing  government  lien  for  storage,  and  holding  its  possession 
to  be  'exclusive;  In  re  Peebles,  2  Hughes,  401,  Fed.  Cas.  10,902,  giving 
bankrupt  benefit  of  homestead  exemption  over  execution  lien;  May  v. 
Hoaglan,  9  Bush,  173,  where  whisky  was  attached  after  lien  of  government 
was  discharged;  Souhegan  Factory  v.  McConihe,  7  N.  H.  323,  in  con- 
curring opinion,  holding  a  collector  retaining  goods  overtime  as  a  distress 
not  a  trespasser;  Andrews  v.  Smith,  19  Blatchf.  103,  5  Fed.  836,  as  to 
jurisdiction  of  State  and  Federal  courts  having  possession  of  property; 
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Briggs  V.  Light  Boats,  11  Allen,  178,  refusing  to  enforce  lien  f or  Ii^mmt 
and  materials  used  in  constructing  United  States  lightboat. 

Limited  in  Two  Hundred'  and  Fifty  Tons  Salt,  5  Fed.  219,  allowing  sale 
under  lien  for  freight  charges  of  goods  held  for  jmyment  of  duties. 

Distinguished  in  Conrad  v.  Pac.  Ins.  Co.,  6  Pet.  281,  8  L.  Ed.  399,  where 
levy  by  Federal  ofi&cer  for  duties  was  to  satisfy  execution  against  one  who 
had  no  interest;  Thomas  v.  Mahone,  9  Bush,  121,  allowing  seizure  of 
land  by  State  court  temporarily  occupied  by  Federal  troox>s;  Bruen  v. 
Ogden,  11  N.  J.  L.  384,  20  Am.  Dec.  605,  where  it  is  held  that  a  State 
court  may  replevy  goods  unlawfully  seized  by  Federal  officer. 

Owner  or  consignee,  or  in  his  absence,  his  ag«it  or  factor  is  alone  entitled 
to  enter  goods  or  pay  the  duties. 

Cited  in  Harris  v.  De  Wolf ,  4  Pet.  151,  7  L.  Ed.  813,  allowing  assignee 
to  recover  goods,  although  attached  by  United  States  for  duties  an- 
tecedently due. 

Distinguished  in  Pacific  Ins.  Co.  v.  Conrad,  1  Bald.  140,  Fed.  Cas.  10,647, 
one  who  holds  goods  in  virtue  of  respondentia  bond,  with  assignment  of 
bill  of  lading  may  recover  damages  in  trespass  against  one  who  takes 
them  unlawfully,  to  full  value  of  property,  though  it  exceeds  his  debt  due 
on  bond;  United  States  v.  Fawcett,  86  Fed.  901,  where,  under  later  act  of 
Congress,  consignee  was  required  to  make  a  declaration  different  from 
that  of  owner. 

3  Pet.  307-319,  7  L.  Ed.  688,  CANTEB  ▼.  AMEBICAK  INS.  CO. 

Where  parties  litigate  in  admiralty  in  rem,  and  there  is  probable  cause  for 
suit  or  defense,  court  consider  that  only  compensation  which  successful  party 
is  entitled  to  is  compensation  in  costs  and  expenses  and  not  damages. 

Cited  in  The  Malaga,  16  Fed.  Cas.  538,  applying  the  rule  where  a  ship 
was  seized  under  probable  cause. 

It  is  manifest  intention  of  legislature,  in  giving  appellate  Jurisdiction  to' 
Federal  Supreme  Court  upon  final  decrees  only,  that  causes  should  not  come  up 
in  fragments  upon  successive  appeals. 

Approved  in  Ringgold's  Case,  1  Bland  Ch.  21,  the  court  reviewing  gen- 
erally the  subject  of  appeal  at  common  law  and  in  equity;  Barkley  v. 
Logan,  2  Mont.  299,  holding  that  court  had  no  jurisdiction  to  hear  an 
appeal  from  part  of  a  final  judgment;  dissenting  opinion  in  Aetna  In- 
demnity Co.  V.  J.  R.  Crowe  Coal  etc.  Co.,  154  Fed.  567,  83  C.  C.  A.  431, 
majority  holding  where  in  action  on  fidelity  bond  the  amount  of  verdict  was 
in  strict  accord  with  proof  of  amount  of  embezzlement,  verdict  should  not 
be  set  aside  because  credits  were  not  allowed  by  jury. 

Wherever  damages  are  claimed  in  original  proceedings,  if  decree  for  rea* 
titution  and  costs  only  passes,  it  is  virtual  denial  of  damages,  and  claim  will 
be  deemed  waived  unless  party  then  interposes  appeal  or  cross-appeal  to  sus- 
tain that  claim. 
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Approved  in  Bolles  v.  Outing  Co.,  175  U.  8.  268,  44  L.  Ed.  168,  20  Sup. 
Ct.  98,  and  Quarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124  Fed. 
172,  defendant  in  error  or  appellee  can  question  adverse  rulings  only  by 
writ  of  error  or  appeal;  Swager  v.  Smith,  194  Fed.  765,  114  C.  C.  A.  482, 
holding  mere  assertion  of  error  in  appellee's  brief,  where  no  cross-appeal 
was  taken,  insufficient  to  confer  jurisdiction  in  appellate  court  to  review 
alleged  error;  O'Ncil  v.  Wolcott  Mining  Co.,  174  Fed.  535,  27  L.  R.  A. 
(N.  S.)  200,  98  C.  C.  A.  309,  holding  that  it  is  the  absence  of  indispensable 
parties  only  that  is  fatal  to  jurisdiction;  Munson  S.  S.  Line  v.  Miramar 
S.  S.  Co.,  167  Fed.  964,  93  C.  C.  A.  360,  holding  that  fact  that  one  party 
did  not  appeal  does  not  preclude  court  from  directing  lower  court  to  enter 
decree  more  favorable  to  him;  The  William  Bagaley,  5  Wall.  412,  18 
L.  Ed.  591,  refusing  to  allow  claimants,  who  had  not  appeared  below,  to 
intervene  in  Supreme  Court;  Mail  Co.  v.  Flanders,  12  Wall.  135,  20  L.  Ed. 
250,  and  the  Stephen  Morgan,  94  U.  S.  599,  24  L.  Ed.  266,  denying  ap- 
pellees the  right  to  be  heard  for  a  reversal  of  decree;  Loudon  v.  Taxing 
District,  104  U.  S.  774,  26  L.  Ed.  924,  refusing  party  right  to  be  heard 
against  decree  where  his  appeal  had  been  dismissed  for  want  of  prosecu- 
tion; Bush  V.  Schooner  Alonzo,  2  Cliff.  551,  Fed.  Cas.  2223,  Airey  v.  Mer- 
rill, 2  Curt.  12,  Fed.  Cas.  115,  The  Peytona,  2  Curt.  27,  Fed.  Cas.  11,058, 
and  Allen  v.  Hitch,  2  Curt.  148,  Fed.  Cas.  224,  applying  rule  where  ap- 
pellee insisted  upon  greater  damages  than  were  allowed  in  court  below; 
The  Quickstep,  2  Hiss.  292,  Fed.  Cas.  11,509,  holding  that  the  question  of 
appellee's  ne^igence  was  not  open  to  inquiry  on  the  appeal;  Sanderson  v. 
Sanderson,  2^Fla.  299,  treating  the  agreement  of  parties  as  rule  deter- 
mining extent  of  questions  to  be  reviewed  on  appeal. 

Costs  are  not  positively  limited  by  law,  but  allowed  in  the  exercise  of  a 
sound  discretion  of  the  court. 

Cited  in  United  States  v.  Waters,  133  U.  S.  213,  33  L.  Ed.  595,  10  Sup. 
Ct.  250,  allowing  counsel  fees  as  fixed  by  Court  of  Claims ;  Du  Bois  v. 
Kirk,  158  U.  S.  67,  39  L.  Ed.  899,  15  Sup.  Ct.  732,  refusing  to  disturb 
decree  as  to  costs  in  an  equity  suit;  The  Columbus,  Abb.  Adm.  390,  Fed. 
Cas.  3043,  dividing  the  costs  in  a  suit  in  admiralty;  Simpson  v.  Caulkins, 
Abb.  Adm.  544,  Fed.  Cas.  12,880;  Craig  v.  Steamer  Hartford,  McAll.  93, 
Fed.  Cas.  3333,  holding  that  costs  not  being  subject  to  rescission  formed 
no  part  of  decree  of  court  below;  The  Ship  Moslem,  01c.  378,  Fed.  Cas. 
9876,  departing  from  general  rule  of  awarding  costs  to  successful  party; 
Hathaway  v.  Roach,  2  Wood.  &  M.  70,  Fed.  Cas.  6213,  applying  rule  in 
absence  of  statutory  direction;  Elliott  v.  The  Leah  H.  Miller,  8  Fed.  Cas. 
643,  granting  a  rehearing  on  question  of  costs  awarded  to  unsuccessful 
party;  Winne  v.  Carroll,  30  Fed.  Cas.  306;  Tefft  v.  Stern,  73  Fed.  597, 
43  U.  S.  App.  148,  where  costs  were  not  controlled  by  statute;  Blanks 
V.  Klein,  78  Fed.  395,  41  U.  S.  App.  621,  giving  effect  to  decision  of  Cir- 
cuit Court  in  an  equity  cause. 

Limited  in  Sturgis  v.  Johnson,  23  Fed.  Cas.  327,  where  the  couit  held 
that  provisions  of  act  of  February  26,  1853,  were  controlling." 
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Distinguished  in  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  decree 
allowing  clerk  costs  under  statute  is  appealable. 

No  appeal  lies  to  Supreme  Court  from  a  mere  decree  rejecting  coats  and 
expenses. 

Approved  in  Johnson  v.  District  of  Columbia,  7  Mackey  (D.  C),  221, 
following  rule;  Fifth  Congregational  Church  v.  Bright,  28  App.  D.  C. 
238;  Eaton  v.  Brown,  20  App.  D.  C.  465,  Warner  v.  Godfrey,  17  App. 
D.  C.  104,  Bohrer  v.  Otterback,  2  App.  D.  C.  80,  Harding  v.  Com  Products 
Mfg.  Co.,  198  Fed.  628,  629,  117  C.  C.  A.  332,  and  Wright  v.  Gorman 
Wright  Co.,  152  Fed.  410,  81  C.  C.  A.  534,  all  holding  that  no  appeal  lies 
from  decree  for  costs  and  expenses;  Fraser  v.  District  of  Columbia,  7 
Mackey  (D.  C),  162,  order  refusing  to  tax  attorney's  fee  is  not  appealable; 
Jeter  v.  Gouhenour,  37  Tex.  Civ.  645,  84  S.  W.  1091,  holding  that  where 
fees  were  sued  for,  and  no  evidence  as  to  their  amount  and  verdict  did 
not  mention  them,  appeal  should  be  dismissed;  Elastic  Fabrics  Co.  v. 
Smith,  100  U.  S.  112,  25  L.  Ed.  547,  where  the  appeal  was  ineffectual  as 
to  all  else;  Wood  v.  Weimar,  104  U.  S.  792,  26  L.  Ed.  781;  arguendo; 
Russell  v.  Farley,  105  U.  S.  437,  26  L.  Ed.  1061,  the  court  entertaining  the 
appeal  on  the  subject  of  damages;  Paper  Bag  Cases,  105  U.  S.  772,  26 
L.  Ed.  961,  as  to  one  party  of  the  suit;  City  National  Bank  v.  Hunter,  152 
U.  S.  516,  38  L.  Ed.  536,  14  Sup.  Ct.  676 ;  following  rule ;  Tyler  Min.  Co. 
V.  Sweeney,  79  Fed.  282,  48  U.  S.  App.  213,  refusing  to  review  the  action 
of  clerk  of  Circuit  Court;  Fraser  v.  District  of  Columbia,  18  D.  C.  152, 
refusing  to  review  question  of  attorney's  fee.  • 

Limited  in  The  City  of  Augusta,  80  Fed.  303,  holding  that  there  may 
be  an  appeal  concerning  only  costs,  when  the  force  of  some  statute  or 
positive  rule  of  law  is  involved^ 

Distinguished  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  in  action 
at  law  in  Circuit  Court  judgment  rendered  on  dismissal. denying  prevailing 
party  costs  is  reviewable  on  writ  of  error. 

Review  of  chancery  decree  for  costs  only.    Note,  6  AniL  Cas.  100. 

Review  of  allowance  of  costs  inter  partes  in  equity  case.    Note,  21 
Ann.  Gas.  802. 

Appeal  from  decree  for  costs  only.    Note,  1  L.  R.  A.  (N.  S.)  1083. 

S  Pet.  320-346,  7  L.  Ed.  693,  STBINGEB  ▼.  YOXTNGPS  LESSEE. 

A  party  cannot  repel  testimony  improperly  admitted  by  otiier  evidence^ 
which  is  clearly  inadmissible. 

Approved  in  Maxwell  v.  Durkin,  185  111.  550,  57  N.  E.  435,  improper 
admission  of  incompetent  evidence  does  not  authorize  rebuttal  thereof; 
Balto.  &  S.  R.  R.  Co.  v.  Woodruff,  4  Md.  255,  59  Am.  Dec  76,  rejecting: 
improper  evidence  to  prove  negligence,  offered  to  rebut  irrelevant  testi- 
mony; Gorsuch  V.  Rutledge,  70  Md.  276,  17  Atl.  77,  applying  rule  and  re- 
jecting oral  testimony;  dissenting  opinion  in  McDowell  v.  Crawford^   U 
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Gratt.  386,  majority  holding  certain  testimony  offered  was  not  irrelevant 
and  rule  did  not  apply;  Sand's- Case,  21  Gratt.  903,  where  the  testimony 
offered  was  held  admissible  on  other  grounds. 

Distinguished  in  McDowell  v.  Crawford,  11  Gratt.  409,  holding  that  cer- 
tain testimony  offered  was  not  irrelevant,  and  rule  did  not  apply. 

To  what  extent  and  in  what  circumstances  a  party  may  estop  himself 
from  objecting  to  incompetent  evidence.  Note,  130  Am.  St.  Rep. 
767,  768.  769. 

Validity  of  survey  or  patent  is  not  affected  by  surveyor's  neglect  of  duty 
in  recording  plat  and  certificate,  nor  by  fact  that  he  was  not  deputy  surveyor 
of  pixticular  county,  and  evidence  of  those  facts  is  inadmissible.  ' 

Cited  in  Oats  v.  "Walls,  28  Ark.  248,  protecting  grantee  of  a  mortgage 
which  was  not  recorded  through  fault  of  clerk;  Howard  v.  Perry,  7  Tex. 
268,  holding  survey  valid,  although  certificate  of  recommendation  was  not 
presented  to  surveyor;  Horton  v.  Pace,  9  Tex.  83,  holding  that  neglect  of 
surveyor  to  make  an  entry  did  not  impair  right  of  locator;  Fannin  Co.  v. 
Riddle,  51  Tex.  366,  holding  that  failure  of  surveyor  to  make  return  to 
clerk  of  court  did  not  prejudice  county's  rights  in  school  lands. 

Patent  is  completion  of  title,  and  establishes  the  performance  of  every 
prerequisite.  No  iminiry  into  the  regularity  of  those  prelUpinary  measures 
can  be  made  in  trial  at  law. 

Cited  in  Boardman  v.  Reed,  6  Pet.  346;  8  L.  Ed.  422,  court  not  allowing 
defendants  to  show  irregularity  in  the  entry  or  survey;  Knabe  v.  Burden, 
88  Ala.  440,  7  South.  94,  holding  that  the  issue  of  patent  raised  presump- 
tion that  prerequisite  election  was  legally  held;  Cohas  v.  Raisin,  3  Cal. 
448,  where  it  was  presumed  that  Mexican  court  did  its  duty  in  marking 
boundaries;  Hagar  v.  Lucas,  29  Cal.  311,  court  not  allowing  patent  to  be 
attacked  collaterally;  Arnold  v.  Grimes,  2  G.  Greene,  83,  holding  further 
that  evidence  tending  to  show  fraud  in  procuring  patent  was  inadmissible ; 
Klein  v.  Argenbright,  26  Iowa,  496,  holding  that  patent  related  back  to 
date  of  certificate  of  location  and  cut  off  duplicate;  Scudy  v.  Shaffer,  10 
Lfiu  Ann.  136,  refusing  to  go  behind  patent  granted  by  State  in  conformity 
to  law;  Bruckner's  Lessee  v.  Lawrence,  1  Doug.  (Mich.)  32,  37,  holding 
that  patent  could  not  be  imi)eached  for  fraud  or  mistake  in  an  action  at 
law;  Clark  v.  Hall,  19  Mich.  372,  holding  that  a  person,  not  in  privity 
with  the  title,  could  not  attack  a  patent  issued  to  an  assignee;  Burleson  v. 
McGehee,  15  Tex.  377,  holding  that,  in  the  absence  of  fraud,  a  commis- 
sioner's grant  was  complete. 

Patent  as  evidence  of  title.    Note,  12  Axil  Dec.  565,  566. 

Patent  may  possibly  be  impeached  at  law  for  ftaud  not  legal  and  technical, 
but  actual  and  positive  fraud  in  fact»  committed  by  person  who  obtained  it, 
Imt  this  is  questionable. 
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Approved  in  Hulett  v.  Piatt,  49  Ter.  Civ.  390,  109  S.  W.  213,  holding 
that  fraud  practiced,  in  order  to  vitiate  patent,  must  have  been  on  State 
or  agent;  Johnson  v.  Smith,  21  Tex.  726,  holding  that  failure  to  bring 
family  was  not  such  fraud  as  to  annul  grant;  Maxey  v.  O'Connor,  23  Tex. 
238,  holding  that  an  excessive  grant  was  not  evidence  of  fri^d.  Cited 
generally  in  Giddings  v.  Steele,  28  Tex.  758,  91  Am.  Dec.  347,  hoMing 
that  purchase  by  attorney  at  public  sale  to  pay  claim  in  his  hands  was 
not  evidence  of  fraud. 

Jurisdiction  of  law  and  equity  :^aud.    Note,  2  Axil  Dec.  569,  670. 

It  is  competent  to  contradict  call  for  county  in  patent  and  survey,  aiuX 
explain  misnomer;  and  such  misnomer  will  not  avoid  patent. 

Approved  in  Tuthill  v.  Katz,  163  Mich.  626,  128  N.  W.  760,  holding 
false  and  impossible  parts  of  description  in  deed  may  be  rejected,  if,  by 
so  doing,  good  description  remains;  Boardman  v.  Reed,  6  Pet.  344,  345, 
346,  8  L.  Ed.  421,  422,  refusing  instructions  asked  that  a  patent  be  declared 
void  for  misnomer  of  county ;  Perry  v.  Clark,  157  Mass.  332,  32  N.  E.  226, 
where  land  was  wrongly  described  as  within  the  limits  of  a  certain  town; 
Ives  V.  Kimball,  1  Mich.  312,  admitting  evidence  to  prove  misnomer  of 
township  in  deeds;  Slater  v.  Breese,  36  Mich.  82,  allowing  inconsistent 
descriptions  in  mortgage  to  be  rejected;  Hubermann  v.  Evans,  46  Neb.  807, 
65  N.  W.  1053^holding  that  description  of  lot  as  being  in  block  W  instead 
of  block  U,  did  not  avoid  deed;  Burr  v.  Broadway  Ins.  Co.y  16  N.  Y.  271, 
admitting  evidence  to  ciqplain  meaning  of  the  word  "No."  in  policy. 

The  appellate  court  is  not  at  liberty  to  consider  points  on  which  exception 
is  not  taken. 

Cited  in  Ludlam  v.  Broderick,  15  N.  J.  L.  275,  refusing  to  sustain  objec- 
tion to  depositions  as  a  whole,  where  part  of  testimony  was  proper. 

3  Pet.  346-896,  7  L.  Ed.'  701,  FINLAT  v.  KING. 

Whether  condition  is  precedent  or  subseauent  is  a  question  of  intuition. 
If  language  shows  that  act  must  be  perf om^ed  before  estate  can  vest,  ttt 
condition  is  precedent;  if  from  whole  will,  act  may  accompany  or  foUow  vest- 
ing of  estate,  condition  is  subsequent. 

Approved  in  Rannels  v.  Rowe,  145  Fed.  300,  condition  in  deed  of  land 
to  railroad,  that  if  road  not  built  within  three  years  lands  to  revert,  was 
condition  subsequent;  Sherman  v.  American  Congregational  Assn.,  113 
Fed.  614,  condition  of  pa3rment  of  annuity  is  condition  subsequent;  Lewis 
V.  Lewis,  74  Conn.  634,  92  Am.  St.  Rep.  24S,  51  Atl.  855,  condition  that 
life  tenant  should  not  convey  is  condition  subsequent;  Green  v.  Grordon, 
38  App.  D.^  C.  452,  construing  will  as  passing  vested  and  not  contingent 
remainder;  Kennedy  v.  Alexander,  21  App.  D.  C.  434,  holding  condition 
in  restraint  of  marriage  is  void,  and  life  estate  so  conditioned  is  unaffected 
thereby ;  Nowake  v.  Dombrowski,  267  111.  107,  107  N.  E.  808,  holding  that 
where  land  was  conveyed  subject  to  provision  of  certain  payments  to  be 
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made,  and  grantee  conveyed  to  another  subject  to  said  provision,  latter 
shoald  be  construed  to  be  condition  subsequent ;  Phillips  v.  Gannon,  246  111. 
103,  92  N.  £.  618,  holding  that  provision  in  deed  for  re-entry  in  case  of 
breach  of  condition  is  evidence  of  intention  to  create  condition  subsequent ; 
Goff  V.  Pensenhafer,  190  111.  208,  60  N.  E.  113,  where  remainder  was  held 
conditional  upon  selection  of  tracts  constituting  prior  devises ;  Dykcman  v. 
Jenkines,  179  Ind.  561,  Ann.  Cas.  1915D,  1011,  101  N.  E.  1018,  construing 
testamentary  gift  for  charity;  Schrader  v.  Schrader,  158  Iowa,  91,  139 
K.  W.  163,  where  testator  bequeathed  life  estate  to  wife,  and  then  on  her 
death  to  son,  conditioned  on  his  making  certain  payment,  condition  was 
subsequent  condition ;  Gait  v.  Provan,  131  Iowa,  279,  108  N.  W.  761,  where 
condition  was  one  to  be  performed  before  agreement  became  valid,  it 
amounted  to  condition  subsequent ;  Hawkins  v.  Hansen,  92  Kan.  745,  747, 
142  Pac.  282,  holding  that  provision  in  will  that  property  shall  go  to  son, 
provided  that  he  has  taken  care  of  testator  and  wife  is  condition  subse- 
quent; Jenkins  v.  Horwitz,  92  Md.  40,  47  Atl.  1022,  condition  of  devise 
which  must  be  performed  after  vesting  thereof  is  condition  subsequent; 
Bell  V.  Nesmith,  217  Mass.  259,  104  N.  E.  723,  holding  where  estate  was 
devised  in  trust  for  life  and  remainder  to  State  in  fee  and  State  accepted, 
such  aeceptance  was  performance  of  condition  precedent;  Scott  v.  Roeth- 
lesberger,  178  Mich.  583,  146  N.  W.  308,  holding  that  where  testator  be- 
queathed life  estate  to  wife,  if  she  should  survive  him,  and  remainders 
over,  and  wife  died  before  him,  he  did  not  intend  to  create  a  condition 
precedent  by  words  "should  she  survive''  him,  and  that  he  did  not  die 
intestate;  De  Conick  v.  De  Conick,  154  Mich.  191,  22  L.  B.  A.  (N.  S.)  417, 
117  N.  W.  571,  condition  in  deed  by  mother  to  son  living  with  her  that  he 
should  support  niece  and  pay  her  certain  sum  after  mother's  death,  is  not 
condition  precedent  so  as  to  prevent  delivery  to  stranger  for  delivery  to 
son  on  grantor's  death,  from  passing  title;  Markham  v.  Hufford,  123  Mich. 
508,  82  N.  W.  223,  legacy  payable  in  two  years  if  legatee  reform  ^s  upon 
condition  precedent;  Alexander  v.  Alexander,  156  Mo.  419,  57  S.  W.  112, 
where  estate  devised  to  son  upon  condition  that  he  support  mother  vested 
immediately;  Gotchall  v.  Gotchall,  98  Neb.  734,  154  N.  W.  245,  holding 
that  payment  of  mortgage  on  land  was  condition  precedent  to  right  of 
appellant  to  use  and  occupy  it;  Smith  v.  Smith,  64  Neb.  568,  90  N.  W.  562, 
holding  conditions  in  will  that  devisee  should  be  christened  by  certain 
name  and  none  other,  and  that  he  shall  maintain  and  be  known  by  that 
name  during  life,  are  valid,  and  on  noncompliance  therewith  devisee's  title 
terminates;  Shuman  v.  Heldman,  63  S.  C.  490,  41  S.  E.  516,  condition  that 
devisee  shall  reside  with  testator's  widow  is  condition  precedent;  War- 
ren's Admr.  v.  Bronson,  81  Vt.  130,  69  Atl.  658,  holding  that  provision 
for  fulfillment  of  contract  was  condition  subsequent,  and  that  on  death  of 
testator  person  named  in  will  was  vested  with  title,  subject  to  life  estate 
and  payment  of  certain  legacies;  Burdis  v.  Burdis,  96  Va.  84,  86,  70  Am. 
St.  Bep.  827,  829,  30  S.  E.  463,  whether  condition  annexed  to  estate  is 
precedent    or    subsequent    depends    ui)on    testator's    intent    (see    notes, 
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79  Am.  St.  Bep.  764;  70  Am.  St.  Rep.  832);  Spies  v.  Arvondale  etc.  R.  Co., 
60  W.  Va.  392,  65  S.  E.  465,  holding  that  condition  in  easement  of  right 
of  way  to  railroad  was  condition  subsequent ;  Ward  v.  New  England  Screw 
Co.,  1  Cliff.  677,  Fed.  Cas.  17,167,  holding  that  the  words  "for  use  afore- 
said" in  deed  did  not  create  condition  subsequent;  the  following  cases 
holding  provisions  to  be  conditions  subsequent:  Webster  v.  Cooper,  14 
How.  601,  14  L.  Ed.  516,  that  one  should  use  surname  "Vassall";  Ex  parte 
Conway  et  al.,  4  Ark.  331,  deed  requiring  trustees  to  give  bonds;  Tappan's 
Appeal,  62  Conn.  419,  devise  to  a  society  on  condition  of  building  chapel 
within  limited  time;  Jenkins  v.  Merritt,  17  Fla.  322,  where  legacy  Was  con- 
ditioned upon  coresidence  of  two  parties;  Bowman  v.  Long,  23  Ga.  245, 
devise  to  one  should  he  live  i,o  be  twenty-one  years  of  age;  Chicago  v. 
C.  &  W.  I.  R.  R.  Co.,  105  111.  78,  that  tracks  be  constructed  within  one 
year  from  passage  of  ordinance;  Lindsey  v.  Lindsey,  46  Ind.  662,  where 
testator  directed  that  devisee  should  remain  on  farm  and  x)erform  certain 
duties;  Duncan  v.  Prentice,  4  Met.  (Ky.)  217,  a  devise  of  remainder  upon 
condition  that  devisee  pay  a  certain  sum  to  another;  Decrow  v.  Moody, 
73  Me.  103,  that  legatee  should  remain  with  testator  until  twenty-one  years 
of  age ;  Smith  v.  Rasin,  84  Md.  646,  36  Atl.  262,  holding  that  an  agreement 
to  arbitrate  was  not  a  condition  precedent  to  the  termination  of  ti  lease. 

The  following  citing  cases  hold  conditions  to  be  subsequent:  In  re 
Stickney's  Will,  86  Md.  102,  60  Am.  St.  Rep.  812,  85  L.  5.  A.  696,  36  Atl. 
656,  where  legacy  was  given  upon  condition  of  certain  releases  being  made ; 
Burnett  v.  Strong,  26  Miss.  123,  where  a  devise  was  qualified  by  the  words, 
"on  his  paying  all  that  he  owes  me,"  etc. ;  NicoU  v.  New  York  &  Erie  R.  R., 
12  N.  Y.  130,  a  grant  upon  condition  that  company  construct  road  within 
limited  time;  Den  v.  Messenger,  33  N.  J.  L.  603,  holding  that  a  condition 
that  devisee  should  remain  with  testator  and  his  wife  was  a  condition 
precedent  to  vesting  of  estate;  Livingston  v.  Gordon,  84  N.  Y.  143,  where  a 
direction  to  support  another  was  held  a  condition  subsequent;  Magee  v. 
O'Neill,  19  S.  C.  182,  45  Am.  Rep.  770,  holding  a  bequest  that  one  should 
take  if  "reared  a  Roman  Catholic,"  with  limitation  over,  to  be  a. conditional 
limitation;  Cannon  v.  Apperson,  14  Lea.  667,  where  bequests  made  upon 
condition  of  defending  a  lawsuit  were  held  to  be  upon  conditions  precedent ; 
Bell  County  v.  Alexander,  22  Te:e.  364,  73  Am.  Dec.  276,  holding  direction 
to  pay  taxes  a  condition  subsequent;  Jones  v.  Chesapeake  &  Ohio  R.  R. 
Co.,  14  W.  Va.  522,  holding  grantee  of  right  of  way  discharged  from  the 
performance  of  condition  precedent  in  deed;  Reuff  v.  Coleman,  30  W.  Va. 
174,  3  S.  E.  599,  holding  a  provision  in  will  as  to  conduct  and  place  of 
residence  of  legatee  to  be  a  condition  precedent;  dissenting  opinion  in 
Towle  V.  Remsen,  70  N.  Y.  322,  majority  holding  a  provision  in  a  grant 
upon  property  qualification  to  be  a  condition  subsequent. 

Distinguished  in  Campau  v.  Chene,  1  Mich.  415,  holding  that  a  reserva- 
tion in  a  deed  for  personal  support  was  a  covenant  and  not  a  condition; 
Henderson  v.  Beaton,  1  Posey,  28,  approving  doctrines  of  principal  case. 
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but  holding  that  provision  in  deed  as  to  division  of  property  was  not  a 
condition. 

When  l^acy  will  vest,  notwithstanding  failure  to  perform  condition. 

Note,  78  AikL  Dec.  235. 
Conditions  precedent   and  subsequent   impossibility  of  performance. 

Note,  70  Axil  St.  Bep.  832. 
What  are  conditions  precedent  in  deeds  and  wills.    Note,  102  Am.  St. 

Rep.  366)  367. 

Effect  on  condition  stbsequent  of  succeeding  law  or  act  of  God  pre- 
venting performance.    Note,  21  L.  B.  A.  60. 

Devise  in  words  of  present  time  imports,  if  no  contrary  intent  appears, 
an  immediate  interest,  which  vests  on  death  of  testator. 

Approved  in  Doe  v.  Considine,  6  Wall.  475,  478,  18  L.  Ed.  875,  holding 
that  a  remainder  vested  at  the  death  of  testator;  Rogan  v.  Walker,  1  Wis. 
562,  holding  that  a  deed  conveyed  an  estate  in  praesenti,  although  upon 
condition. 

Bequest  of  stocks,  bonds  or  notes  as  general  or  specific.    Note,  11 
L.  B.  A.  (N.  S.)  69. 

It  is  a  general  rule  that  if  estate  he  ^ven  on  condition,  for  the  perform- 
ance of  which  no  time  is  limited,  the  devisee  has  his  life  for  performance. 

Limited  in  Ex  parte  Conway  et  al.,  4  Ark.  333,  allowing  trustees  under 
deed  a  reasonable  time  to  execute  bonds. 

Intent  of  testator  is  cardinal  rule  in  construction  of  wills.  In  construing 
intent  of  testator  from  whole  will  words  may  he  rejected,  transposed  or  so 
modified  as  to  diange  literal  meaning,  provided  such  intent  is  not  contrary 
to  some  positive  rule  of  law. 

Approved  in  Travers  v.  Reinhardt,  205  U.  S.  431,  51  L.  Ed.  869,  27  Sup. 
Ct.  663,  holding  that  word  **or"  will  not  be  construed  as  "and,"  notwith- 
standing general  dominant  intent  for  realty  to  descend  through  sons ;  Hoi- 
den  V.  Circleville  Light  etc.  Co.,  216  Fed.  494,  132  C.  C.  A.  550,  holding  no 
technical  or  express  words  are  necessary  to  create  power  of  sale,  but  if 
intention  is  apparent  such  power  will  be  implied;  Waterman  v.  Canal- 
Louisiana  Bank  etc.  Co.,  186  Fed.-73,  108  C.  C.  A.  183,  holding  on  failure 
of  legacy  to  one  charitable  institution  on  account  of  uncertainty,  such  leg- 
acy went  to  other  charitable  legatees  instead  of  to  heirs  at  law;  McGraw 
V.  McGraw,  176  Fed.  318,  99  C.  C.  A.  650,  holding  that  as  it  was  evident 
intention  of  testator  to  dispose  of  all  his  property,  will  should  not  be  con- 
strued so  as  to  leave  him  intestate  as  to  certain  portions ;  Gregory  v.  Welch, 
90  Ark.  155, 118  S.  W.  404,  holding  that  language  used  by  testator  must  be 
construed  as  vesting  remainder,  otherwise  testator  would  be  deemed  to 
have  died  intestate  as  to  remainder ;  Jacobs  v.  Wilmington  Trust  Co.,  9  Del. 
Ch.  407,  80  Atl.  348,  holding  testamentary  trusts  must  be  construed  accord- 
ing to  intention  of  testator,  and  court  will  not  allow  trust  to  fail  by  refusal 
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of  trustee  to  execute  it;  Marion  v.  Williams,  9  Mackey  (D.  C),  23,  con- 
struing will  which  in  one  part  devised  land  to  three  parties  and  in  another 
part  thereof  revoked  said  devise  as  to  two  of  the  parties  and  gave  them 
other  legacies;  Blinn  v.  Gillett,  208  111.  485,  100  Am*.  St.  Rep.  234,  70  N.  E. 
707,  construing  bequest  of  profits  of  bank  stock,  with  certain  conditions  in 
case  of  liquidation  of  bank;  Powell  v.  McDowell,  194  111.  397,  62  N.  E. 
880,  testator's  intent  is  cardinal  rule  of  construction;  Old  Ladies'  Home 
v.  Hoffman,  117  Iowa,  719,  89  N.  W.  1067,  intent  will  be  carried  out  though 
not  within  strict  meaning  of  words;  Foster  v.  Stevens,  146  Mich.  136,  109 
N.  W.  267,  holding  last  of  two  clauses  in  will  prevails  as  being  latest  ex- 
pression of  testator's  intention;  Missouri  etc.  Sanitarium  v.  McCune,  112 
Mo.  App.  338,  87  S.  W.  86,  where  testatrix  made  several  specific  bequests 
in  proper  form,  clause  of  will  directing-  sale  of  stock  to  highest  bidder  and 
division  of  proceeds  among  specified  legatees  is  bequest  of  proceeds  and  not 
of  stock ;  Lynch  v.  Melton,  150  N.  C.  596,  27  L.  R.  A.  (N.  8.)  684,  6f  S.  E. 
497,  holding  that  where  testatrix  devised  estate  to  husband  for  life  vnth 
remainder  to  niece  conditioned  that  she  live  with  husband  for  life,  devise 
was  not  defeated  where  niece  was  compelled  to  le^ve  husband  on  account 
of  his  insanity;  Merrill  v.  Macomber,  37  R.  I.  461,  93  Atl.  643,  holding 
that  word  "Providence"  in  will  should  be  rejected  in  order  to  give  effect  to 
testator 's  intention,  Bently  v.  Ash,  59  W.  Va.  646,  53  S.  E.  638,  construing 
devise  as  passing  fee  to  grandchildren  living  at  date  of  testator's  death  and 
abo  to  those  bom  thereafter;'  McDonogh  v.  Murdoch,  15  How.  412,  14 
L.  Ed.  752,  holding  that  illegal  conditions  in  a  will  did  not  divest  the  es- 
tate ;  Patch  V.  White,  117  U.  S.  219,  29  L.  Ed.  865,.  6  Sup.  Ct.  621,  where 
testator  described  devise  as  lot  6,  square  403,  instead  of  lot  3,  square  406; 
Elyton  Land  Co.  v.  McElrath,  53  Fed.  766,  2  U.  S.  App.  584,  giving  the 
words  ''during  her  natural  life"  a  limited  meaning;  Capel  v.  McMillan, 
*  8  Port.  204,  construing  intent  of  testator  as  to  term  of  service  of  executrix ; 
Howze  v.  Davis,  76  Ala.  383,  where  a  bequest  of  forbearance  of  a  debt  was 
held  to  be  qualified  by  a  subsequent  clause;  Elyton  Land  Co.  v.  South  & 
North  Ala.  R.  R.  Co.,  100  Ala.  405,  14  South.  208,  construing  a  proviso  in 
deed  to  be  a  limitation  and  not  a  condition;  Estate  of  Wood,  36  Cal.  81, 
interpreting  the  words  "dying  intestate"  to  mean  dying  without  making 
any  other  will;  Matthewson  v.  Saunders,  11  Conn.  149,  construing  certain 
bequests  to  be  a  charge  upon  real  estate ;  Russ  v.  Russ,  9  Fla.  148,  constru- 
ing from  whole  will  the  words  "heirs  of  her  body"  to  mean  children;  Ed- 
mondson  v.  Dyson,  2  Ga.  313,  where,  in  an  executory  trust  under  will,  the 
heirs  at  law  of  devisee  were  held  to  take  as  purchasers ;  Decker  v.  Decker, 
121  111.  354,  12  N.  E.  756,  rejecting  words  of  false  description  of  land  in 
will ;  Whitcomb  v.  Rodman,  156  111.  120,  47  Am.  St.  Bep.  181,  28  L.  B.  A. 
151,  40  N.  E.  554,  explaining  misdescription  of  lands;  Henderson  v.  Har- 
ness, 176  111.  306,  52  N.  E.  69,  rejecting  construction  of  will  making  its  pro- 
visions contrary  to  positive  rules  at  law;  Fox  v.  Phelps,  17  Wend.  398, 
holding,  with  reference  to  whole  will,  that  the  devisees  took  a  fee ;  Prowitt 
v.  Rodman,  37  N.  Y.  49,  holding  that  a  direction  as  to  "all  the'^orest  and 
residue"  of  property  precludes  any  idea  of  partial  intestacy;  Duncan  v. 
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Harper,  4  S.  C.  83,  construing  '*bodiIy  issue"  to  mean  "children,"  and  the 
word  "and"  to  mean  "or";  Clark  v.  Clark,  19  S.  C.  362,  changing  terras  used 
by  testator  to  accord  with  his  evident  intention;  McCamant  v.  Nuckolls, 
86  Va.  337,  12  S.  E.  162,  following  rule. 

Effect  on  conditional  devise  or  bequest  of  event  rendering  condition 
impossible  of  performance.    Note,  17  Ann.  Gas.  4S4. 

Introductory  clause  of  will  as  aid  to  construction.    Note,  Aim.  Gas. 
1912B,  343. 

Rules  for  interpretation  of  written  instruments.    Note,  14  E.  R.  G.  655. 

Validity  of  testamentary  disposition  in  restraint  of  marriage.    Note, 
.    6  Ann.  Gaa.  139. 

Restraints  on  marriage.    Note,  4  B.'  B.  G.  142,  146,  190. 

Validity  of  condition  in  restraint  of  marriage.    Note,  25  E.  R.  G.  637. 

Provision  in  restraint  of  marriage  as  a  condition  or  limitation.    Note, 
49  L.  R.  A.  (N.  S.)  627. 

Contribution  between  legatees  and  devisees  to  pay  testator's  debts. 
Note,  1  L.  R.  A.  (N.  S.)  461. 

Miscellaneous.  Cited  in  King  v.  Mitchell,  8  Pet.  348,  349,  8  L.  Ed.  970, 
interpreting  trust  clause  of  the  will  construed  in  principal  case,  and  in  Vint 
V.  King,  28  Fed.  Cas.  1202,  suits  involving  rights  of  heirs  to  the  same  prop- 
erty ;  erroneously  in  Tufts  v.  Tufts,  3  Wood.  &  M.  493,  Fed.  Cas.  14,233 ; 
Galloway  v.  Merchants'  Bank,  42  Neb.  267,  60  N.  W.  572;  Barnard  v.  Roane 
Iron  Co.,  85  Tcnn.  149,  2  S.  W.  26. 

3  Pet.  397,  7  L.  Ed.  719,  ANONYMOUS. 
Not  cited. 

3  Pet  398-410,  7  L.  Ed.  719,  FOWUES  V.  COMMON  COTTNOIL  OF  ALEX- 
ANDRIA. 

Fower  of  corporation  to  license  and  to  take  bonds  for  their  good  behavior 
must  be  conferred  lyy  act  df  legislature,  and  corporation  must  conform  to  act. 
Approved  in  Kyle  v.  Malin,  8  Ind.  38,  holding  an  order  to  grade  and 
macadamize  nnauthorized  and  void;  Village  of  St.  James  v.  Hingtgen,  47 
Minn.  624,  60  N.  W.  700,  holding  that  county  attorney  could  not  enforce 
bond  in  the  name  of  the  village;  Mayor  v.  President  etc.  Steamboat  Co., 
Charlt.  (Ga.)  348,  holding  that  upon  reorganization  of  corporation,  in  order 
to  transfer  particular  powers,  there  must  be  an  enabling  clause. 

Validity  of  license  tax  or  fee  imposed  on  auctioneer.    Note,.  AniL  Gas. 
^  1915B,  816. 

Power  of  municipal  corporation  to  impose  license  fees.    Note,  2  Ann. 
Gas.  313. 
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Municipal  corporatloiiB  are  not  liable  for  losses  consequent  on  their  having 
misconstrued  the  extent  of  their  powers  in  granting  license  without  authority. 

Approved  in  Nicholson  v.  City  of  Detroit,  129  Mich.  249,  88  N.  W.  696, 
municipality  is  not  liable  for  negligence  of  its  officers;  Claussen  v.  City  of 
Luverne,  103  Minn.  495,  14  Ann.  Gas.  673,  16  L.  B.  A.  (N.  S.)  698,  115 
N.  W.  644,  holding  municipality  not  liable  in  tort  for  mistaken  action  of 
city  council  in  revoking  license  to  sell  liquors;  Trescott  v.  Waterloo,  26 
Fed.  594,  where  plaintiff  was  wrongfully  arrested  for  peddling  without 
license. 

Moneyed  corporations,  or  those  carrying  on  business  for  themselves,  are 
liable  for  torts,  and  are  bound  by  their  contracts. 

Cited  in  Kielley  v.  Belcher  S.  M.  Co.,  3  Sawy.  438,  Fed.  Cas.  7760,  hold- 
ing corporation  liable  for  injury  to  servant  caused  by  servant  in  distinct 
and  different  department  of  the  business;  Edwards  v.  Union  Bank,  1  Fla. 
148,  allowing  trespass  against  corporation  for  wrongful  entry;  Rabassa  v. 
Orleans  Navigation  Co.,  5  La.  464,  25  Am.  Dec.  202,  holding  company 
responsible  for  damage  to  toll  road  caused  by  act  of  its  agents;  New  York 
&  W.  P.  T.  Co.  V.  Dryburg,  35  Pa.  St.  302,  78  Am.  Dec.  340,  holding  tele- 
graph company  liable  for  misfeasance  of  agent;  Main  v.  Railroad  Co.,  12 
Rich.  85,  75  Am.  Dec.  726,  permitting  trespass  quare  clansum  frcgit; 
Mayor  of  Memphis  v.  Lasser,  9  Humph.  760,  holding  a  municipal  corpora- 
tion liable  for  a  tort  resulting  from  dangerous  street ;  Ohio  Life  Ins.  Co.  v. 
Merchants'  Ins.  Co.,  11  Humph.  30,  53  Am.  Dec.  765,  holding  defendant 
company  liable  for  fraud  perpetrated  by  its  agent. 

Distinguished  in  Whiteman  v.  Wilmington  &  Susquehanna  R.  R.  Co., 
2  Harr.  518,  520,  33  Am.  Dec.  414,  416,  holding  that  trespass  would  lie 
against  corporation,  but  entry  justified  in  this  case. 

A  legislative  corporation  Is  not  liable  for  losses  sustained  by  a  nonfeas- 
ance, by  an  omission  to  observe  a  law  of  its  own.  In  which  no  penalty  is  pro- 
vided. 

Approved  in  Seattle  Electric  Co.  v.  Seattle,  206  Fed.  959,  holding  city  not 
liable  in  damages  for  loss  occasioned  by  passage  of  void  ordinance  requir- 
ing street  railroads  to  sell  commutation  tickets  upon  their  cars;  Fifield  v. 
Common  Council  of  Phoenix,  4  Ariz.  287,  24  L.  R.  A.  430,  36  Pac.  917,  city 
it  not  liable  for  injuries  caused  by  discharge  of  fireworks  because  city 
authorities  suspended  for  day  ordinance  prohibiting  discharge  of  fireworks ; 
Barbour  Co.  v.  Horn,  48  Ala.  575,  an  action  for  damages  occasioned  by  a 
fall  from  insecure  bridge;  Sherbourne  v.  Yuba  Co.,  21  Cal.  115,  81  Am. 
Dec.  152,  holding  county  is  not  liable  for  damage  sustained  by  reason  of 
unskillful  treatment  by  its  physician ;  Symonds  v.  Clay  Co.,  71  111.  357,  an 
action  for  damage  caused  by  negligence  of  defendant's  servant ;  Vigo  Town- 
ship V.  Board  of  Commrs.,  Ill  Ind.  175,  12  N.  'E.  307,  holding  county  not 
liable  for  defalcations  of  treasurer;  Hill  v.  Boston,  122  Mass.  369,  23  Aul 
Bep.  357,  collecting  authorities,  and  applying  rule  where  a  child  was  in- 
jured by  reason  of  dangerous  condition  of  schoolhouse;  Lyon  v.  Cambridge, 
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136  Mass.  420,  where  plaintiff  was  injured  by  reason  of  darkness  in  street ; 
Detroit  v.  Blackeby,  21  Mich.  114,  4  Am.  Bap.  458,  an  action  for  injury 
occasioned  by  defective  sidewalk;  Reock  v.  Mayor,  33  N.  J.  L.  133,  a  suit 
for  damage  sustained  by  change  of  street  grade;  Vail  v.  Amenia,  4  N.  D. 
243,  59  N.  W.  1093,  where  plaintiff  was  injured  by  reason  of  unsafe  bridge ; 
Commissioners  Hamilton  Co.  v.  Mighels,  7  Ohio  St.  124,  an  action  against 
county  for  personal  injuries  sustained  in  defective  passage  in  courthouse; 
Elliott  V.  Philadelphia,  75  Pa.  St.  352,  15  Am.  Rep.  596,  exonerating  city 
for  neglect  of  police  officer;  White  v.  City  Council,  2  Hill,  575,  holding 
that  there  was  no  trespass  where  officers  pulled  down  house  to  check  a  fire, 
and  Black  v.  City  of  Columbia,  19  S.  C.  421,  422,  46  Ahl  Rep.  790,  791, 
where  there  was  further  an  inadequate  supply  of  water;  Young  v.  City 
Council,  20  S.  C.  Il2,  47  Am.  Rep.  828,  holding  that  no  action  lay  for  in- 
juries sustained  by  reason  of  defect  in  street ;  Richmond  v.  Long,  17  Gratt. 
381,  94  Am.  Dec.  465,  where  slave  escaped  from  city  hospital  and  was  lost 
by  neglect  of  proper  custody ;  Mendel  v.  Wheeling,  28  W.  Va.  257,  57  Am. 
Rep.  682,  collecting  authorities,  and  liolding  city  not  liable  for  loss  by  fire 
caused  by  defect  in  water  supply ;  Coleman  v.  Chester^  14  S.  C.  291,  holding 
that  no  tort  was  committed;  State  v.  Hayes,  61  N.  H.  332,  holding  that  a 
New  Hampshire  town  is  a  municipal  corporation  with  limited  legislative 
powers;  Wooster  v.  Plymouth,  62  N.  H.  209,  holding  that  municipal  corpora- 
tions are  subject  to  legislative  control. 

Distinguished  in  Tallahassee  v.  Fortune,  3  Fla.  20,  52  Am.  Dec.  S60,  hold- 
ing city  liable  for  injury  sustained  by  reason  of  a  nuisance;  McQary  v. 
Lafayette,  4  La.  Ann.  440,  where  city  ratified  tortious  act  of  its  agents; 
Mayor  of  New  York  v.  Bailey,  2  Denio,  448,  holding  city  liable  for  negli- 
gent construction  of  a  dam  erected  for  its  benefit ;  Petersburg  v.  Applcgarth, 
28  Gratt.  344,  26  Am.  Rep.  362,  where  it  is  held  that  the  city  as  wharf 
owner  must  respond  in  damages  for  tort. 

Liability  of  counties,  mode  of  its  enforcements,  and  power  of  legisla- 
ture to  modify  or  impair.    Note,  68  Am.  Dec  292. 

Defendant  may  demur  and  plead  to  the  whole  declaration  at  the  same  time 
by  virtue  of  the  Virginia  statute. 

Cited  in  Higgs  v.  Shehee,  4  Fla.  392,  allowing  defendant  to  defend  on 
the  merits  after  demurrer  to  evidence  overruled. 

Miscellaneous.  Cited  erroneously  in  Dormady  v.  State  Bank^  2  Scam. 
242,  245 ;  Trustees  v.  Burt,  11  Vt.  642. 

3  Pet.  411-412,  7  L.  Ed.  723,  CLAY  V.  SMITH. 

A  person  of  one  State,  voluntarily  making  himself  a  party  to  bankruptcy 
proceedings  In  another  State,  abandons  his  extraterritorial  Immunity  from  the 
operation  of  its  bankruptcy  laws. 

Approved  in  Charles  Roesch  &  Sons  Co.  v.  Mumford,  230  Fed.  62,  hold- 
ing that  creditor  of  bankrupt  having  by  acceptance  waived  right  to  treat 
assignment  as  void,  he  is  estopped  from^questioning  its  validity;  Eustis  v. 
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BoUes,  150  U.  S.  369,  37  L.  Ed.  1113, 14  Sup.  Ct.  133  (affirming  same  case, 
146  Mass.  417,  4  AlkL  St.  Rep.  330,  16  N.  E.  297),  holding  that  creditor 
waived  any  constitutional  right  by  accepting  dividends ;  Electric  Co.  v.  Dow, 
166  U.  S.  490,  41  L.  Ed.  1089, 17  Sup.  Ct.  646,  where  party  making  an  elec- 
tion under  a  statute  was  held  to  waive  any  objection  to  it ;  Davidson  v.  Smith, 

1  Diss.  348,  Fed.  Cas.  3608,  relieving  debtor  of  a  judgment  obtained  by  a 
nonresident  before  his  discharge;  Brest  v.  Smith,  5  Biss.  62,  Fed.  Cas.  1843, 
and  Wilson  v.  Matthews,  32  Ala.  351,  352,  where  creditor  had  joined  in 
insolvency  proceedings;  Greene  v.  Sprague  Mfg.  Co.,  52  Conn.  372,  hold- 
ing creditor  bound  by  acceptance  of  a  deed  of  assignment;  Rosenheim  v. 
Morrow,  37  Fla.  188,  20  South.  245,  where  nonresident  had  accepted  pro 
rata  dividend;  Pugh  v.  Bussel,  2  Blackf.  398,  holding  defendant  previously 
discharged  from  arrest  for  debt ;  Fogler  v.  Clark,  80  Me.  240,  14  Atl.  10, 
where  creditor  voluntarily  appeared  and  accepted  dividends;  Chafee  v. 
Fourth  National  Bank,  71  Me.  527,  36  Axil  R^.  350,  general  assignment 
for  benefit  of  creditors  made  in  another  State  is  valid  in  Maine  so  far  as 
to  protect  Maine  realty  from  attachment  by  nonresident  creditor  who  has 
assented  to  assignment ;  Evans  v.  Sprigg,  2  Md.  483,  protecting  nonresident 
creditor  attaching  before  insolvent's  application  was  filed ;  Jones  v.  Horsey, 

4  Md.  312,  59  Axil  Dec.  82,  where  foreign  creditor  joined  in  recommendation 
of  trustee;  Brown  v.  Smart,  69  Md.  327,  14  Atl.  470,  holding  a  deed  of 
assignment  to  preferred  foreign  creditors  void;  Joumeay  v.  Gardner,  11 
Cush.  357,  Bucklin  v.  Bucklin,  97  Mass.  258,  and  Burpee  v.  Sparhawk,  108 
Mass.  114,  ll  Am.  Rep.  823,  all  barring  creditors  voluntarily  appearing  in 
bankruptcy  proceedings ;  Murray  v.  Roberts,  150  Mass.  355, 16  Axil  St.  Rep. 
210,  6  L.  R.  A.  347,  23  N.  E.  209,  and  Perley  v.  Mason,  64  N.  H.  8,  3  Atl. 
631,  ruling  similarly ;  Van  Hook  v.  Whitlock,  26  Wend.  54,  37  Am.  Dec.  249 
(affirming  same  case,  7  Paige,  378,  379),  holding  that  creditor  waived  con- 
stitutional rights  by  accepting  dividend;  Phelps  v.  Borland,  103  N.  Y.  412, 
67  Am.  Rep.  758,  9  N.  E.  310,  holding  drawer  of  bill  discharged  where 
holder  voluntarily  appeared  in  bankruptcy  proceedings  in  England;  Cole 
V.  Cunningham,  133  U.  S.  115,  38  L.  Ed.  542,  10  Sup.  Ct.  271,  preventing 
creditor  of  bankrupt  from  prosecuting  suit  in  another  State ;  Marsh  v.  Put- 
nam, 3  Gray,  560,  holding  discharge  barred  action  between  residents  on 
contract  to  be  performed  in  another  State;  dissenting  opinion  in  Brighton 
Market  Bank  v.  Merick,  11  Mich.  414,  court  holding  nonresident  holder  of 
note  bound  by  bankruptcy  proceedings  in  like  manner  as  residents;  Pierce 
V.  Somerset  Ry.,  171  U.  S.  649,  43  L.  Ed.  819,  19  Sup.  Ct.  64,  holding  that 
a  person  may,  by  his  acts,  waive  rights  which  he  might  otherwise  have 
under  Federal  Constitution ;  Wilson  v.  Matthews,  32  Ala.  343,  344,  holding 
that  Louisiana  insolvent  laws  were  constitutional ;  in  dissenting  ppinion  in 
People  V.  Dawell,  26  Mich.  271,  majority  holding  decree  of  divorce  obtained 
in  sister  State  fraudulent  and  void ;  Barry  v.  Iseman,  14  Rich.  141,  91  Am. 
Dec.  268,  holding  that  nonresidence  could  not  avail  a  party  suing  on  a  con- 
tract made  and  to  be  executed  in  same  State;  Perry  Mfg.  Co.  v.  Brown, 

2  Wood.  &  M.  459,  Fed.  Cas.  11,015,  as  to  petitioner's  residence  in  the 
county  in  insolvency  proceedings. 
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Distinguished  in  Woodhnll  v.  Wagner,  1  Bald.  301,  Fed.  Cas.  17, 975,  where 
creditor  was  allowed  to  enforce  debt  against  nonresident  bankrupt;  Towne 
V.  Smith,  1  Wood.  &  M.  127,  Fed.  Cas.  14,115,  allowing  nonresident  holder 
of  a  note  to  sue  bankrupt  debtor;  Brook  v.  Brown,  5  Cr.  C.  C.  492,  Fed. 
Cas.  1931,  Donnelly  v.  Corbett,  7  N.  Y.  507,  and  Soule  v.  Chase,  39  N.  Y. 
344,  holding  that  one  does  not  become  a  resident  creditor  by  suing  in  State 
of  insolvent;  Babcock  v.  Weston,  1  Gall.  169,  Fed.  Cas.  703,  a  nonresident 
not  being  a  party  to  the  proceedings;  Harrison's  Admr.  v.  Harrison's  Dis- 
tributees, 39  Ala.  505,'  h61ding  that  certain  proceedings  in  chancery  did  not 
determine  an  election  of  remedies;  Norton  v.  Cook,  9  Conn.  321,  28  Am. 
Dec  345;  Collins  v.  Rodolph,  3  Q.  Greene,  305,  and  MeCarty  v.  Gibson, 
5  Oratt.  326,  holding  nonresident  creditor,  who  had  appeared  to  oppose 
petition,  not  precluded;  Safford  v.  Slade,  11  Cush.  30,  where  nonresident 
proved  claim  by  mistake;  Fareira  v.  Keevil,  18  Mo.  189,  where  foreign 
creditor  was  not  a  party;  Van  Nest  v.  Yoe,  1  Sand.  Ch.  16,  holding  creditor 
fraudulently  induced  to  accept  dividend  under  an  assignment  not  bound 
by  it ;  Elton  v.  O'Connor,  6  N.  D.  18,  20,  38  L.  R.  A.  580,  531,  68  N.  W.  89, 
90,  holding  that  creditor,  wfiose  claim  accrued  before  passage  of  insolvency 
law,  may  treat  as  void  the  discharge  provision  of  the  law,  despite  his  re- 
ceipt of  dividends ;  Douglass  v.  Craig,  13  S.  C.  375,  holding  that  one  receiv- 
ing a  ''pro  rata"  on  basis  of  allowance  of « homestead  is  not  estopped  to 
afterward  deny  a  right  to  such  exemption;  Johns  v.  Brown,  1  Tex.  App. 
Civ.  569,  holding  that  one  did  not  release  his  claim  upon  a  firm  by  accept- 
ing a  payment  from  the  coriwration  into  which  it  was  merged;  Blackmail 
V.  Green,  24  Vt.  22,  holding  that  a  factor  could  not  deprive  his  principal 
of  extraterritorial  immunity,  without  his  consent. 

Criticised  in  Agnew  v.  Piatt,  15  Pick.  422,  nonresident  cannot  waive 
rights  by  assenting  to  proceedings  void  as  to  him. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Gas.  184. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note,  17 
Ij.  R.  a.  86* 

Judgment  may  be  entered  nunc  pro  tunc  as  of  the  first  day  of  the  term, 
when  party  dies  while  the  cause  Is  held  under  advisement. 

Approved  in  Hocks  v.  Sprangers,  113  Wis.  144,  89  N.  W.  117,  nunc  pro 
tunc  judgment  may  be  had  where  delay  in  deciding  submitted  case  is 
attributable  to  court ;  Blaisdell  v.  Harris,  52  N.  H.  195,  where  plaintiff  died 
after  verdict,  and  while  cause  was  pending  in  law  term ;  Estate  of  Jarrett, 
42  Ohio  St.  201,  entering  judgment  nunc  pro  tunc  as  of  the  day  when  cause 
was  submitted ;  Mitchell  v.  Overman,  103  U.  S.  66,  26  L.  Ed.  371,  sustaining 
the  validity  of  a  decree  entered  as  of  the  term  when  the  cause  was  sub- 
mitted; Young  V.  Ridenbaugh,  3  Dill.  245,  Fed.  Cas.  18,173,  entering  dis- 
ehaige  of  bankrupt  after  his  death;  Power  v.  Lenoir  (Mont.),  56  Pac.  Ill, 
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where  father  defended  suit  respecting  his  children's  property  without  due 
appointment  as  guardian,  his  appointment  as  such  afterward  nunc  pro 
tunC;  without  notice  to  them,  is  invalid. 

Entry  of  judgement  nunc  pro  tunc.    Note,  20  L.  K.  A.  148. 

8  Pet.  413-430,  7  !•.  Ed.  724,  PABSONS  Y.  ASMOB. 

Writ  of  error,  according  to  common  law,  does  not  liEliig  up  testimony  as 
well  as  law  of  case  for  revision  of  appellate  court.  ^   « 

Approved  in  Farrelly  v.  Cross,  10  Ark.  407,  holding  on  writ  of  error 
court  has  power  to  correct  errors  of  law,  not  of  fact ;  dissenting  opinion  in 
United  States  v.  King,  7  How.  866,  12  L.  Ed.  948,  majority  reversing  case 
for  error  upon  face  of  record  outside  of  bill  of  exceptions. 

Seventh  amendment  providing  for  trial  by  Jury  baa  no  bearing  in  case 
where  parties  have  expressly  waived  such  triaL 

Approved  in  Kearney  v.  Case,  12  Wall.  281,  20  L.  Ed.  896,  holding 
waiver  of  jury  trial  will  be  inferred  where  party  is  present  by  counsel 
and  goes  to  trial  before  court. 

Where  all  testimony  is  submitted  on  writ  of  error,  and  giving  utmost  force 
to  evidence  in  favor  of  respondent,  Judgmen^  must  be  reversed,  case  may  be 
treated  as  bill  of  exceptions. 

Cited  in  Hyde  v.  Booraem,  16  Pet.  176,  10  L.  Ed.  928,  reversing  case 
where  taking  all  facts  in  favor  of  respondent  as  true,  judgment  cannot 
bo  maintained;  Phillips  v.  Preston,  5  How.  290,  12  L.  Ed.  157,  holding 
statute  requiring  testimony  to  be  taken  down  in  cases  where  appeal  lies 
to  Supreme  Court  does  not  include  cases  carried  up  by  writ  of  error; 
Farrelly  v.  Cross,  10  Ark.  409,  holding  on  writ  of  error  court  has  power 
to  correct  errors  of  law,  not  of  fact;  Kennon  v.  Shull,  9  Ind.  156,  hold- 
ing where  cause  stands  for  trial  de  novo  in  Circuit  Court  and  latter  is 
then  deprived  of  jurisdiction,  appeal  is  dismissed;  dissenting  opinion  in 
Real  Estate  Bank  v.  Rawdon,  5  Ark.  586,  589,.  majority  holding  that  find- 
ings of  law  and  fact  by  lower  court  may  be  reviewed  under  bill  of  excep- 
tions. 

I*rincipal  is  bound  by  acts  of  agent  only  so  far  as  he  authorizes  that  agent 
to  bind  him;  but  extent  of  power  given  to  agent  is  deducible  from  facta  as 
well  as  express  delegation. 

.Cited  in  The  Joseph  Grant,  1  Biss.  197,  Fed.  Cas.  7538,  holding  vessel 
is  not  bound  where  master  signs  blank  bill  of  lading  in  excess  of  authority; 
United  States  v.  Halberstadt,  Gilp.  270,  Fed.  Cas.  15,276,  holding  merchant 
is  not  liable  for  penalty  where  his  clerk  buys  empty  spirit  cask  with 
stamps  undestroyed;  United  States  v.  Celluloid,  82  Fed.  631,  54  U.  S. 
App.  282,  holding  owner  of  goods  is  not  liable  for  attempts  of  mere  trea* 
passer  to  smuggle  the  same. 
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Power  to  draw  a  bill  of  ezcliange  and  put  same  upon  tlie  market  is  equiva- 
lent to  deposit  of  caah  in  drawer's  bands. 

Cited  in  Bayard  v.  Lathy,  2  McLean,  464,  Fed.  Cas.  1131,  holding 
written  authority  to  draw  is  an  acceptance  to  person  taking  bill  on  credit 
of  same. 

Distinguished  in  Bell  v.  Moss,  5  Whart.  203,  holding  as  between  buyer 
and  seller  promise  to  accept  draft  does  not  amount  to  payment. 

Fact  that  drawee  of  bill  has  been  in  habit  of  accepting  bills  of  certaini 
nature  drawn  by  bla  agent  does  not  put  him  under  obligation  to  accept  other 
bills  of  same  nature. 

Approved  in  Murdock  v.  Mills,  11  Met.  15,  applying  rule  where  agent 
exceeded  his  instmetions  and  some  of  his  bills  were  paid  and  others 
protested;  Michigan  Bank  v.  Leavenworth,  28  Vt.  221,  applying  rule 
yhere  bills  were  protested  because  payable  at  New  York  while  previous 
bills  so  payable  were  accepted. 

Where  agent,  purchasing  for  principal,. exhibits  latter's  letter^stating  limi- 
tations upon  agent's  authority,  principal  is  not  liable  if  agent  exceeds  such 
authority. 

Approved  in  CarroUton  Bank  v.  Tayleur,  16  La.  500,  35  Am.  Dec.  222, 
appl3dng  rule  where  principal's  letter  limited  amount  to  be  drawn  and 
agent  exceeded  the  limit ;  -Mussey  v.  Beecher,  3  Cush.  518,  holding  party 
selling  to  agent  in  excess  of  known  instructions  to  expend  two  thousand 
dollars,  cannot  recover  excess  from  principal. 

Miscellaneous.  Cited  in  Duncan  v.  United  States,  7  Pet.  451,  8  L.  Ed. 
745,  and  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  396,  9  L.  Ed. 
764,  referring  to  principal  case  in  connection  with  opinion  in  Parsons  v, 
Bedford,  3  Pet.  433,  7  L.  Ed.  732,  arising  from  same  transaction. 

3  Pet.  431-4S2,  7  It.  Ed.  731,  BANE  OF  EENTUCKT  v.  WISTAK. 

Where,  by  clerical  error,  Judgment  of  Supreme  Court,  afOrming  that  of 
C^cuit  Court,  omits  to  allow  interest  as  damages,  proper  amendment  will  be 
ordered  made. 

Approved  in  Wetmore  v.  Karrick,  205  U.  S.  157,  51  L.  Ed.  751,  27  Sup. 
Ct.  434,  holding  that  before  any  action  taken  to  amend  judgment,  defend- 
ant should  have  notice  and  given  opportunity  to  be  heard;  Illinois  v. 
lUinois  Cent.  R.  R.  Co.,  184  U.  S.  91,  46  L.  Ed.  446,  22  Sup.  Ct.  305,  hold- 
ing former  decree  of  Circuit  Court  final  except  upon  matters  left  open 
by  decree  on  appeal  therefrom;  City  of  Manning  v.  German  Ins.  Co.,  107 
Fed.  55,  judgments  cannot  be  substantially  modified  after  term,  except 
as  to  clerical  errors;  Woodbury  v.  District  of  Columbia,  8  Mackey  (D.  C), 
176,  judgment  of  Supreme  Court  of  District 'of  Columbia  in  tort  action 
bears  interest  though  mandate  is  silent  thereon;  Fifth  Baptist  Church  v. 
Baltimore  etc.  R.  R.  Co.,  2  Mackey  (D.  C),  462,  discussing  interest  on 
judgments  in  tort;  Gilman  v.  Libbey,  4  Cliff.  460,  Fed.  Cas.  5445^  holding 
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court  has  power  to  amend  record  where  it  falsely  appears  that  defendant 
presided  as  judge j  Gibson  v.  Chouteau's  Heirs,  45  Mo.  173,  100  AnL  Dec. 
368,  granting  motion  to  correct  judgement  faultily  entered  by  clerk; 
Evans  v.  Fisher,  26  Mo.  App.  545,  granting  motion  to  correct  judgment 
which  bears  special  rate  of  interest  so  as  to  show  that  rate;  Trammell 
V.  Trammell,  25  Tex.  Sup.  271,  amending  judgment  on  appeal  to  include 
one  of  three  sureties  omitted  by  clerk's  mistake;  Sibbald  v.  United 
States,  12  Pet.  492,  9  L.  Ed.  1169,  ordering  new  mandate  in  conformity  to 
opinion  formerly  rendered  where  clerk's  mandate  was  not  suflSciently 
specific;  Bank  of  United  States  v.  Moss,  6  How.  38,  12  L.  Ed.  334,  hold- 
ing, however,  where  Circuit  Court  has  rendered  judgment,  it  may  not  at 
subsequent  term  strike  it  out  for  want  of  jurisdiction;  Phillips  v.  Ne^ey, 
117  U.  S.  674,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  denying  motion  to  set  aside 
judgment  rendered  at  previous  term;  Jenkins  v.  Eldredge,  1  Wood.  &  M. 
63,  Fed.  Cas.  7269,  refusing  petition  to  extend  time  to  redeem  mortgaged 
property  after  final  decree;  Chambei-s  v.  Hodges,  3  Tex.  529,  refusing, 
however,  tojreconsider  opinion  rendered  at  previous  term;  Aetna  Ins.  Co. 
V.  McCormick,  20  Wis.  269,  holding,  however,  judgment  rendered  at  prior 
term  cannot  be  set  aside  on  ground  that  sufficient  notice  was  not  given 
to  adverse  party;  United  States  v.  Peralta,  27  Fed.  Cas.  497,  holding,  how- 
ever, District  Court  may  amend  description  of  land  in  decree  to  conform 
with  description  in  Supreme  Court's  opinion;  B^ssell  Co.  v.  Goshen  Co.,  72 
Fed.  553,  43  U.  S.  App.  47,  quoting  from  Sibbald  v.  United  States,  supra, 
on  point  that  no  appeal  lies  from  Circuit  Court  of  Appeals  to  same  court. 
Distinguished  in  State  v.  F.  B.  Williams  Cypress  Co.,  132  La.  960,  961, 
Ann.  Cas.  1914D,  1290,  61  South.  992,  holding  court  has  jurisdiction  after 
term  to  correct  clerical  error;  Rice  v.  Minnesota  etc.'Ry.  Co.,  21  How.  85, 
16  L.  Ed.  32,  denying  motion  to  vacate  judgment  dismissing  appeal  for 
lack  of  jurisdiction. 

Power  of  appellate  court  after  remittitur.    Note,  21  Am.  Dec.  119. 
Jurisdiction  of  apx)ellate  court  after  remand.    Note,  11  Ann.  Gas.  867. 

3  Pet.  433-458,  7  L.  Ed.  732,  PAESONS  ▼.  BEDFORD. 

Congress  did  not  Intend  by  act  of  lAay  26,  1824,  to  give  absolute  and  Im- 
perative force  to  modes  of  proceedings  in  civil  causes  in  IionlBiana,  in  courts 
of  United  States,  nor  to  repeal  antecedent  modes  of  proceeding. 

Cited  in  Livingston  v.  Story,  9  Pet.  657,  9  L.  Ed.  264,  holding  that 
Federal  court  in  Louisiana  had  same  equity  powers  as  any  Federal  Cir- 
cuit Court;  Fenn  v.  Holme,  21  How.  486,  16  L.  Ed.  200,  holding  that 
adoption  of  State  practice  does  not  confound  the  proceedings  in  law  and 
equity  in  Federal  courts;  Sulzer  v.  Watson,  39  Fed.  415,  holding  action 
of  book  account  must  be  tried  by  jury  notwithstanding  Revised  Statutes, 
section  914,  adopting  State  practice;  United  States  v.  National  Lead  Co., 
75  Fed.  95,  holding  that  legislation  of  Congress  controlled  practice  in 
regard  to  production  of  books  in  Federal  court. 
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Wliere  no  mle  snpenedlng  State  practice  was  adopted  by  Federal  court  in 
Iionifliana^  act  of  Oongress  made  practice  of  State  mle  for  court  of  United 
States.  f 

Cited  in  Duncan  v.  United  States,  7  Pet.  461,  8  L.  Ed.  745,  where  the 
Federal  court  had  followed  the  Louisiana  practice;  Smith  v.  Cockrill,  6 
Wall.  758,  18  L.  Ed.  974,  where  sale  on  executicm  was  held  void  as  not 
made  in  conformity  to  State  practice;  dissenting  opinion  in  Ldvingston  v. 
Story,  11-  Pet.  396,  399,  9  L.  Ed.  764,  765,  majority  holding  that  rule  of 
court  did  not  allow  defendant  to  insist  on  any  special  matter  in  his 
answer. 

Hatters  of  practice  in  inferior  cou^  do  not  constitute  subjects  upon 
which  error  can  be  assigned  in  appellate  court,  and  points  of  law  are  not  cog- 
nizable unless  raised  by  proper  application. 

Approved  in  United  States  v.  Rio  Grande  Irrigation  Co.,  184  U.  S.  423, 
46  L.  Ed.  522,  22  Sup.  Ct.  430,  holding  motions  for  continuance  and  re- 
hearing not  reviewable;  Minor  v.  Tillotson,  2  How.  393,  11  L.  Ed.  813, 
refusing  to  try  cause  on  its  merits  on  a  writ  of  error;  Phillips  v.  Preston, 
5  How.  289,  290,  12  L.  Ed.  157,  holding  that  court  could  not  re-examine 
facts  in  a  case  at  law,  without  a  trial  by  jury,  on  writ  of  error;  dissent- 
ing opinion  in  United  Statjss  v.  Eang,  7  How.  865,  12  L.  Ed.  948,  majority 
holding  upon  writ  of  error  that  decision  of  Federal  court  in  Louisiana 
upon  question  of  fact  was  conclusive;  dissenting  opinion  in  Real  Estate 
Bank  v.  Rawdon,  5  Ark.  590,  594,  majority  holding  that  findings  of  law 
and  fact  by  lower  court  sitting  as  jury  might  be  reviewed  under  bill  of 
exceptions. 

At  adoption  of  Constitution  common  law  was  basis  of  Jurisprudence  of  all 
States,  and  the  phrase  "common  law*'  is  used  in  that  instrument  tn  contra- 
distinction to  equity,  and  admiralty  and  maritime  Jurisprudence. 

Approved  in  In  re  Wolf,  188  Fed.  520,  holding  that  County  Courts  of 
Tennessee  have  no  jurisdiction  to  admit  aliens  to  citizenship;  In  re  E.  T. 
Kenney  Co.,  136  Fed.  454,  where  creditors  of  bankrupt  before  bankruptcy 
assigned  claims  to  committee  in  trust  to  purchase  bankrupt's  property 
and  sell  it  for  benefit  of  assignors,  latter  could  not  prove  equitable  in- 
terest as  claims  against  estate  though  State  statute  abolished  distinction 
between  law  and  equity;  Levin  v.  United  States,  128  Fed.  832,  holding 
Congpress  may  empower  State  courts  to  admit  qualified  aliens  to  citizenship ; 
Irvine  v.  Marshall,  20  How.  565,  15  L.  Ed.  998,  where  the  Federal  court 
exercised  its  equity  jurisdiction  to  enforce  a  trust;  The  Steamboat  Atlas, 
4  Ben.  35,  Fed.  Cas.  633,  an  action  in  admiralty  for  loss  from  collision, 
the  court  dividing  the  loss;  In  re  Oregon  Bulletin  Co.,  3  Sawy.  531,  Fed. 
Cas.  10,560,  holding  that  proceeding  by  creditor  to  have  debtor  adjudged 
a  bankrupt  is  a  case  at  law;  Brisenden  v.  Chamberlain,  53  Fed.  309,  hold-' 
ing  that  phrase  ''common  law"  in  Constitution  includes  statutory  action 
for  damages;  Klever  v.  Seawall,  65  Fed.  395,  22  U.  S.  App.  715,  directing 
proceeding  for  partition  to  be  brought  in  equity  by  virtue  of  State  stat- 
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ute;  Poole  v.  Nixon,  19  Fed.  Gas.  994,  holding  that  bills  of  review  form 
part  of  the  law  of  equity  adopted  by  the  Constitution;  Tift  v.  Griffin, 
5  Ga.  192,  holding  that  our  usage  must  be  according  to  common  law  in 
suit  against  receiver  of  public  moneys;  Territory  v.  Flowers,  2  Mont. 
534,  holding  an  act  cbnf erring  ''common-law  jurisdiction"  gave  the  court 
cognizance  of  statutory  offenses;  Browning  v.  Estate  of  Browning,  3 
N.  M.  465  (374),  9  Pac.  680,  following  common-law  statute  of  limitations 
in  suit  on  promissory  note;  Cast  v.  Cast,  1  Utah,  123,  holding  that  action 
for  divorce  was  within  chancery . jurisdiction  of  State  District  Court; 
dissenting  opinion  in  Waring  v.  Clarke,  5  How.  481,  12  L.  Ed.  245,  majority 
sustaining  admiralty  jurisdiction  in  a  case  of  collision  occurring  on  waters 
slightly  influenced  by  tide;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  305,  Fed.  Cas. 
12,823,  to  point  that  the  United  States  courts  preserve  the  distinction 
between  suits  at  law  and  in  equity;  Allen  v.  Blunt,  1  Blatchf.  486,  Fed. 
Cas.  215,  holding  that  Federal  courts  have  power  in  equity  to  grant  in- 
junctions, etc.,  for  infringement  of  patent;  United  States  v.  Power,  14 
Blatchf.  225,  Fed.  Cas.  16,080,  holding  that  a  certain  city  court  was  a 
court  of  common-law  jurisdiction;  United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  459,  Fed.  Cas.  15,867,  holding  that  the  admiralty  law  as 
to  crimes  was  never  clearly  adopted  at  any  one  time  by  our  courts;  Ex 
parte  Tweedy,  22  Fed.  88,  holding  that  probate  court  in  Tennessee  was 
not  one  having  common-law  jurisdiction;  Dean,  Petitioner,  83  Me.  496,  13 
L.  E.  A.  231,  22  Atl.  387,  holding  that  municipal  court  without  a  clerk 
had  no  jurisdiction  over  application  for  naturalization ;  Wilcox  v.  Saunders, 

4  Neb.  580,  holding  that  actions  for  specific  performance  and  for  damages 
were  improperly  joined;  Reub'ens  v.  Joel,  13  N.  Y.  496,  where  it  was  sought 
to  combine  equitable  relief  with  a  judgment  for  debt;  Stevens  v.  Baker, 
1  Wash.  Ter.  319,  adopting  the  Federal  rules  in  equity  in  territorial  courts. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Oas.  1913E,  1246. 
What  the  "common  law''  includes.    Note,  Ann.  Oas.  1913E,  1222. 

Juries  do  not  intervene  in  civil  causes  in  courts  of  equity  and  admiralty, 
and  are  used  in  courts  of  equity  in  extraordinary  cases  only  to  inform  con- 
science of  court. 

Approved  in  United  States  v.  Luce,  141  Fed.  420,  applying  rule  in  suit 
to  abate  nuisance. 

Seventh  amendment  hy  words  "in  suits  of  common  law"  embraces  all 
suits  not  of  equity  and  admiralty  Jurisdiction,  whatever  may  he  their  form. 

Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  378,  Ann.  Oas. 
1914D,  1029,  57  L.  Ed.  886,  33  Sup.  Ct.  523,  Circuit  Court  of  Appeals 
on  reversing  judgment  of  Circuit  Court  entered  on  verdict  cannot  direct 
judgment  on  evidence  contrary  to  verdict  but  must  award  new  trial; 
Luria  v.  United  States,  231  U.  S.  28,  58  L.  Ed.  107,  34  Sup.  Ct.  10,  holding 
that  in  proceeding  to  cancel  certificate  of  naturalization  on  ground  of 
fraudulent  issue,  defendant  is  not  entitled  to  jury;  Capital  Traction  Co.  v. 
Hof,  174  U.  S.  12,  43  L.  Ed.  877,  19  Sup.  Ct.  583,  rule  against  re-examina- 
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tiott  of  facts  obtains  though  case  be  brought  up  from  State  court;  United 
States  V.   Seven  Hundred   &  Seventy-nine  Cases  of  Molasses^   174  Fed. 
327,   98   C.   C.   A.   197,   holding   that   proceeding  under   food   and   drug 
act,  in  which  either  party  can  demand  trial  by  jury,  when  such  trial  is 
had,  it  is  reviewable  only  on  writ  of  error;  Waha-Lewiston  Land  &  Water 
Co.  V.  Lewiston-Sweetwater  Irr.  Co.,  158  Fed.  141,  holding  where  one 
desires  to  divert  water  and  files  application  with  State  eng^ineer  under 
stattitcs  of  Idaho,  then  matter  is  taken  to  Circuit  Court  of  United  States, 
it  becomes  **a  suit,'*  and  court  has  jurisdiction;  Jones  v.  Mutual  Fidelity 
Co.,  123  Fed.  523,  where  pursuit  of  Jegal  remedy  would  be  useless  equi- 
table remedy  may  be  followed ;  Kirby  v.  Chicago  &  N.  W.  R.  R.  Co.,  106  Fed. 
555,  special  proceedings  required  to  be  brought  in  specified  court  may  be  re- 
moved, if  in  nature  of  civil  action  at  law;  Seliner  v.  McKay,  2  Alaska, 
566,  in  action  to  quiet  title  where  answer  shows  defendant  was  right- 
fully in  possession  and  was  ousted  by  plaintiff  and  wrongfully  kept  out 
of  possession,  defendant  is  entitled  to  jury  trial ;  Denver  v.  Hyatt,  28  Colo. 
143,  63  Pac.  408,  annulling  act  of  1899,  providing  for  civil  verdicts  by 
three-fourths  of  jurora;  United  States  v.  O'Neal,-  10  App.  D.  C.  231,  252, 
holding  that  it  was  intent  of  Congress  in  act  of  March  1,  1823,  to  provide 
for  common  law  jury  in  courts  of  justices  of  peace,  but  no  appeal  lies 
from  judgment  of  such  officer  in  case  tried  before  him  with  jury;  Chess- 
man V.  Hale,  31  Mont.  589,  79  Pac.  257,  plaintiff  in  action  for  damages 
for  maintenance  of  nuisance  is  entitled  to  jury  though  he  also  seeks  in- 
junction; Bradford  v.  Territory,  1  Okl.  370,  34  Pac.  67,  proceeding  by 
information  in  nature  of  quo  warranto  requires  jury;  dissenting  opinion 
in  Dorr  v.  United  States,  195  U.  S.  157,  49  L.  Ed.  136,  24  Sup.  Ct.  808, 
majority  holding  under  Philippine  temporary  civil  government  right  of 
trial  by  jury  not  included;  dissenting  opinion  in  Maxwell  v.  Dow,  176 
U.  S.  611,  44  L.  Ed.  609,  20  Sup.  Ct.  496,  majority  upholding  State  law 
providing  for  less  than  twelve  jurors   in  criminal  cases;   Fitzgerald  v. 
Leisman,  3  McAr.   (D.  C.)  8,  arguendo;  Parish  v.  Ellis,  16  Pet.  454,  10 
L.  Ed.  1029,  holding  an  action  in  Florida  for  allotment  of  dower  to  be 
a  case  at  law;  Hipp  v.  Babin,  19  How.  278,  15  L.  Ed.  635,  denying  equity 
jurisdiction  in  a  suit  for  recovery  of  land  and  for  an  accounting;  and 
similarly  in  Fenn  v.  Holme,  21  How.  486,  16  L.  Ed.  200,  a  suit  in  eject- 
ment; Root  V.  Railway  Co.,  105  U.  S.  206,  26  L.  Ed,  981;  dismissing  a 
bill   in  equity  merely  asking  for  damages  for  infringement  of  patent; 
Baker  v.  Biddle,  1  Bald.  405,  Fed.  Cas.  764,  holding  that  plaintiff  had 
a  plain  and  adequate  remedy  at  law,  and,  therefore,  dismissing  bill;  Bains 
V.  Schooner  James,  1  Bald.  554,  561,  562,  Fed.  Cas.  756,  holding  that  an 
account  not  cognizable  in  admiralty  could  not  be  set  up  by  way  of  setoff 
to  a  libel  for  seamen's  wages;  Keith  v.  Rockingham,  18  Blatchf.  247, 
2  Fed.  835,  holding  that  statutory  action  against  town  for  special  damage 
was  an  action  at  common  law;  United  States  v.  Steamship  Queen,  4  Ben. 
243,  Fed.  Cas.  16,107,  holding  that  action  against  master  was  at  law,  en- 
titling him  to  jury  trial;  Quantity  of  Manufactured  Tobacco,  10  Ben.  448, 
li— 55 
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Fed.  Cas.  11,499,  where  it  is  held  that  an  action  for  forfeiture  for  ,viola- 
tion  of  internal  revenue  laws  is  a  common-law  cause;  United  States  v. 
One  Hundred  and  Thirty  Barrels  of  Whiskey,  1  Bond,  590,  Fed.  Cas. 
15,938,  allowing  jury  trial  to  claimant  of  property  seized  by  the  govern- 
ment; United  States  v.  Block  121,  3  Biss.  214,  Fed.  Cas.  14,610,  holding 
that  a  condemnation  proceeding  was  a  suit  of  civil  nature  at  common  law 
within  meaning  of  judiciary  act;  Boyd  v.  Clark,  13  Fed.  910,  holding  that 
an  admiralty  cause  tried  by  jury  might  be  reviewed  on  appeal;  Smith  v. 
American  Nat.  Bank,  89  Fed.  839,  compelling  cestui  que  trust  to  resort 
to  equity  to  follow,  trust  property  and  enforce  the  trust ;  United  States  v. 
Inlots,  26  Fed.  Cas.  487,  holding  condemnation  proceeding  a  suit  at  com- 
mon law;  Field  v.  Walker,  17  Ala.  82,  holding  that  issue  of  freedom  vel  non 
should  be  tried  by  jury;  Ashley  v.  Little  Rock,  56  Ark.  396,  19  S.  W.  1059, 
holding  that  one  in  possession  claiming  adverse  title  is  entitled  to  have 
^  his  claim  tried  at  law  l?y  jury;  St.  Paul  &  Sioux  City  R.  R.  v.  Gardner, 
19  Minn.  141,  18  Am.  Rep.  838,  reserving  right  of  jury  trial  in  action  to 
recover  value  of  wheat  converted;  Scott  Billgerry,  40  Miss.  143,  granting 
jury  trial  in  suit  for  specific  performance;  Creighton  v.  Hershfield,  1 
Mont.  645,  holding  that  it  was  error  to  try  a  suit  in  foreclosure  as  a 
common-law  action  with  jury;  Chamberlain  v.  Warburton,  1  Utah,  270, 
granting  jury  trial  ih  mandamus  proceeding;  Dacres  v.  Oregon  Ry.  &  N. 
Co.,  1  Wash.  529,  20  Pac.  603,  declaring  an  act,  in  effect  denying  right  of 
trial  by  jury  in  certain  cases,  unconstitutional;  so,  also,  in  In  re  Sher- 
man M.  Booth,  3  Wis.  40,  an  act  conferring  upon  commissioners  right 
to  try  claims  to  fugitive  slaves;  Brent  v.  Bank  of  Washington,  10  Pet. 
613,  9  L.  Ed.  654,  arguendo;  Clark  v.  Sohier,  1  Wood.  &  M.  372,  Fed.  Cas. 
2835,  which  was  a  petition  for  new  trial  in  common-law  action;  Alger  v. 
Anderson,  92  Fed.  712,  in  discussing  adequate  remedy  at  law;  Magill  v. 
Brown,  16  Fed.  Cas.  440,  holding  that  English  principles  of  common  law 
and  equity  relative  to  charitable  uses  prevail  unless  contrary  to  section 
16,  judiciary  act;  Lavey  v.  Doig,  25  Fla.  617,  6  South.  261,  holding  that 
County  Court  had  power  to  try  validity  of  will  without  a  jury;  State  v. 
Gutierrez,  15  La.  Ann.  194,  holding  that  any  attempt  to  reduce  number 
of  jurors  would  be  of  no  effect;  dissenting  opinion  in  Mackey  v.  Enzen- 
spei^er,  11  Utah,  159,  160,  164,  39  Pac  543,  544,  majority  holding  that  an 
act  permitting  a  verdict  by  nine  out  of  twelve  jurors  is  not  in  conflict  with 
seventh  amendment. 

Limited  in  Commissioners  v.  Morrison,  22  Minn.  179,  holding  that, 
among  other  exceptions,  a  jury  could  not  be  demanded  in  a  suit  for  col- 
lection of  taxes;  Schmidt  v.  Schmidt,  47  Min.  453,  50  N.  W.  599,  denying 
jury  trial  in  contest  of  will ;  Chumasero  v.  Potts,  2  Mont.  259,  holding  that 
in  Montana  tlie  right  of  trial  by  jury  in  mandamus  proceedings  is  not 
absolute ;  Tribon  v.  Strowbridge,  7  Or.  159,  holding  that  under  State  star- 
ute  court  could  refer  an  action  at  law  involving  examination  of  long 
accounts. 

Distinguished  in  dissenting  opinion  in  Scott  v.  Billgerry,  40  Miss.  155, 
majority  granting  new  trial  in  suit  for  specific  performance. 
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Trial  by  jury,  in  what  cases  legislature  may  dispense  with.    Note, 
48  Am.  Dec.  186. 

Right  to  jury  trial  of  will  contest.    Note,  15  Ann.  Gas.  212. 
Number  and  agreement  of*  jurors  necessary  to  valid  verdict.    Note, 
43  L.  R.  A.  39. 

Seventh  amendment  and  Jndlciary  act  were- contemporaneous. 

Approved  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  10,  43  L.  Ed.  876, 
19  Sup.  Ct.  595,  judiciary  act  is  to  be  considered  as  contemporaneous 
exposition  of  Constitution;  Alger  v.  Anderson,  92  Fed.  700,  arguendo. 

Only  modes  known  to  common  law  and  in  Federal  courts  to  re-ezamlne 
facts  tried  by  Jury  are  granting  of  new  trial  hy  eonrt  where  issue  was  tried, 
or  sward  of  new  trial  by  appellate  court,  for  some  error  of  law. 

Approved  in  Murchard  Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed.  197, 
90  C.  C.  A.  64,  following  rule;  Davidson  Steamship  Co.  v.  United  States, 
206  U.  S.  192,  61  L.  Ed.  766,  27  Sup.  Ct.  480,  holding  that  verdict  approved 
by  trial  court  and  Court  of  Appeal^  should  not  be  set  aside  by  Supreme 
Court;  Elliott  v.  Trippner,  187  U.  S.  332,  333,  47  L.  Ed.  202,  23  Sup.  Ct. 
136,  and  Duncan  v.  Landis,  106  Fed.  843,  trial  by  jury  in  bankruptcy  can 
be  reviewed  only  upon  writ  of  error;  Capital  Traction  Co.  v.  Hof,  174 
U.  S.  8,  9,  43  L.  Ed.  876,  19  Sup.  Ct.  583,  facts  determined  by  jury  can 
be  re-examined  only  by  new  trial;  Williamson  v.  Osenton,  220  Fed.  655, 
refusal  of  District  Court  to  grant  new  trial  for  excessive  damages  in  action 
for  alienation  of  affections  is  not  reviewable;  Thompkins  v.  Missouri  etc. 
Ry.  Co.,  211  Fed.  397,  62  L.  R.  A.  (N.  S.)  791.  128  C.  C.  A.  1,  holding  that 
seventh  amendment  to  Constitution  prohibits  re-examination  by  appellate 
court  except  by  grant  of  new  trial  by  lower  court ;  Baltimore  etc.  R.  Co.  v. 
Smith,  222  Fed.  668,  138  C.  C.  A.  215 ;  Suravitz  v.  Pristasz,  201  Fed.  337, 
119  C.  C.  A.  573,  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  691,  112  C.  C.  A. 
228,  and  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  etc.  Co.,  154  Fed.  565, 
83  C.  C.  A.  431,  all  holding  that  where  verdict  in  Federal  court  has  been 
allowed  to  stand  by  trial  judge,  it  cannot  be  set  aside  on  appeal  as  exces- 
sive; Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  780,  112  C.  C.  A.  262,  holding 
that  appellate  courts  of  United  States  have  no  power  to  consider  weight  of 
evidence;  Nashville  Ry.  &  Light  Co.  v.  Bunn,  168  Fed.  865,  94  C.  C.  A.  274, 
holding  that  in  suit  in  equity  judgment  was  reviewable  by  appeal  and 
not  by  writ  of  error;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  538, 
88  C.  C.  A.  477,  holding  appellate  court  cannot  re-examine  facts  and  render 
judgment;  Gilmore  v.  McBride,  156  Fed.  466,  84  C.  C.  A.  274,  holding  on 
writ  of  error  to  Federal  court  in  action  at  law  where  evidence  was  conflict- 
ing, verdict  is  conclusive;  Illinois  Cent.  Ry.  Co.  v.  Davies,  146  Fed.  248, 
assignment  that  verdict  awarded  excessive  damages  through  prejudice  and 
passion  is  not  reviewable  on  appeal;  Tamblyn  v.  Johnston,  126  Fed.  276, 
holding  judgment  cannot  be  reversed  on  writ  of  error  where  no  error  of 
law  appears  on  face  of  record,  merely  because  damages  awarded  by  jury 
to  be  excessive;  King  v.  Smith,  110  Fed.  96^  question  whether  there 
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was  any  evidence  tending  to  prove  finding  of  Circuit  Court  is  one  of  law; 
Alford  V.  State,  170  Ala.  185,  Ann.  Oas.  19120,  1093,  54  South.  215,  up- 
holding act  of  1909,  authorizing  trials  in  inferior  courts  without  jury  for 
violation  of  liquor  laws,  where  jury  trial  may  be  had  on  appeal;  dissenting 
opinion  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  424,  Ann.  Oas. 
1914D,  1029,  57  L.  Ed.  903,  33  Sup.  Ct.  523,  majority  holding  Circuit  Court 
of  Appeals  on  reversing  judgment  of  Circuit  Court  entered  on  verdict, 
cannot  direct  judgment  on  evidence  contrary  to  verdict,  but  must  award 
new  trial;  dissenting  opinion  in  Baltimore  etc.  R.  Co.  v.  Fouts,  88  Ohio  St. 
332,  Ann.  Oaa.  1915A,  1256,  104  N.  E.  551,  majority  holding  that  as  plain- 
tiff was  guilty  of  contributory  negligence  his  right  of  recovery  from  em-. 
ploying  company  for  injuries  was  barred;  Hepburn  v.  Dubois,  12  Pet.  376, 
9  L.  Ed.  1123,  holding  that  the  court  was  bound  to  consider  a  certain  fact 
established  by  finding  of  the  jury;  Barreda  v.  Silsbee,  21  How.  167,  16 
L.  Ed.  93,  holding  that  finding  of  jury  was  conclusive;  Justices  v.  Murray, 
9  Wall.  277,  19  L.  Ed.  660,  applying  rule  to  criminal  case  of  Federal  cogni- 
zance, coming  up  from  State  court;  Miller  v.  Life  Ins.  Co.,  12  Wall.  300, 
20  L.  Ed.  401,  holding  findings  of  fact  by  lower  court  to  be  conclusive; 
Insurance  Co.  v.  Comstock,  16  Wall.  269,  21  L.  Ed.  498,  ordering  the 
Federal  Circuit  Court  to  decide  questions  in  bill  of  exceptions  brought  up 
from  District  Court ;  Insurance  Co.  v.  Folsom,  18  Wall.  249,  21  L.  Ed.  833, 
overruling  an  exception  to  ruling  of  lower  court  refusing  to  make  any 
special  finding  as  requested;  Crim  v.  Hsfndley,  94  U.  S.  657,  24  L.  Ed.  218, 
refusing  to  disturb  judgment  at  law,  there  being  no  ground  for  equitable 
relief;  The  Abbotsford,  98  U.  S.  445,  25  L.  Ed.  170,  the  court  in  an  admir- 
alty cause  considering  only  such  rulings  as  were  presented  by  bill  of 
exceptions ;  Railroad  Co.  v.  Fraloff,  100  U.  S.  32,  26  L.  Ed.  535,  and  Trenier 
V.  Stewart,  101  U.  S.  808,  25  L.  Ed.  1023,  affirming  decision  of  lower  court, 
no  error  appearing  in  the  record;  Arkansas  Cattle  Co.  v.  Mann,  130  U,  S. 
75,  32  L.  Ed.  856,  9  Sup.  Ct.  460,  refusing  on  writ  of  error  to  review  an 
order  refusing  new  trial ;  Blitz  v.  United  States,'  153  U.  S.  312,  38  L.  Ed. 
727,  14  Sup.  Ct.  926,  holding  similarly;  Delaware  R.  R.  v.  Converse, 
139  U.  S.  476,  35  L.  Ed.  216,  11  Sup.  Ct.  572,  where  jury  had  found  plain- 
tiff not  guilty  of  contributory  negligence,  and  there  was  no  error.  The 
principal  case  is  relied  upon  in  the  following  sustaining  verdicts  where  no 
error  of  law  appeared:  Ldncoln  v.  Power,  151  U.  S.  438,  38  L.  Ed.  225, 
14  Sup.  Ct.  388,  Chicago,  B.  &  Q.  R.  R.  v.  Chicago,  166  U.  S.  246,  41  L.  BcL 
988,  17  Sup.  Ct.  588,  and  United  States  v.  Plumer,  3  Cliff.  25,  Fed.  Cas. 
16,055.  Followed  in  Grayson  y.  Lynch,  163  U.  S.  475,  41  L.  Ed.  283,  16 
Sup.  Ct,  1067,  where  jury  trial  was  waived,  but  rule  applied;  Smith  v. 
Chase,  3  Cr.  C.  C.  352,  Fed.  Cas.  13,022,  and  Fit^erald  v.  Leisman,  3 
McAll.  8,  holding  that  no  appeal  lies  from  jury  trial  before  justice  of 
peace;  United  States  v.  Haynes,  26  Fed.  857,  holding  that  indictment  can- 
not be  remitted  to  Circuit  Court  after  conviction  in  District  Court;  United 
States  V.  Haynes,  29  Fed.  695,  697,  approving  rule,  but  criticising  result 
in  preceding  decision  involving  same  matter;  New  York  &  T.  S.  S.  Co,  v. 
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Anderson,  50  Fed.  465,  1  U.  S.  App.  176,  refusing  to  review  decision 
refusing  to  grant  new  trial  on  ground  that  verdict  was  against  evidence; 
Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  579, 7  U.  S.  App,  359,  and  Richmond 
etc.  Co.  V.  Dick,  52  Fed.  380,  8  U.  S.  App.  99,  applying  rule  similarly; 
Singer  Mfg.  Co.  v.  Brill,  54  Fed.  382,  7  U.  S.  App.  601,  the  court  refusing 
on  writ  of  error  to  review  verdict;  Harper  &  Reynolds  Co.  v.  Wilgus,  56 
Fed.  588,  15  U.  S.  App.  143,  Appellate  court  having  no  concern  with  weight 
to  be  given  evidence  properly  admitted;  Dillingham  v.  Hawk,  60  Fed.  496, 
23  U.  B,  App.  273,  23  L.  R.  A.  519,  where  verdict  in  State  court  against 
receiver  appointed  by  Federal  court  was  allowed  to  stand;  Pacific  Postal 
Telegraph  v.  Fleischner,  66  Fed.  903,  29  U.  S.  App.  227,  refusing  to  disturb 
findings  of  fact  by  lower  court;  Hurd  v.  McClellan,  1  Colo.  App.  330,  29 
Pac.  183,  where  no  valid  appeal  to  a  judgment  in  ejectment  was  taken; 
McCarthy  v.  Strait,  7  Colo.  App.  63,  42  Pac.  190,  and  Pueblo  Lumber  Co. 
V.  Danziger,  7  Colo.  App.  151,  42  Pac.  684,  holding  parties  concluded  by 
judgments  where  no  steps  were  taken  to  have  them  reviewed;  Bryant  v. 
Rich,  106  Mass.  193,  8  Am.  B^p.  316,  denying  petition  made  after  verdict, 
for  removal  of  cause  to  Federal  court ;  Crane*v.  Reeder,  28  Mich.  532,  535, 
IC  Am.  Rep.  228,  230,  refusing  to  transfer  cause  to  Federal  court  after 
several  trials  and  judgments  in  State  court ;  Goss  v.  McClaren,  17  Tex.  115, 
67  Am.  Dec.  647,  holding  it  to  be  error  for  court  to  grant  new  trial  after 
term  in  which  judgment  was  entered;  Barlow  v.  Daniels,  25  W.  Va.  514, 
515,  518,  holding  that  a  case  tried  by  a  jury  of  six  could  not  be  retried 
in  appellate  court ;  Bassick  Min.  Co.  v.  Schoolfield,  15  Colo.  380,  24  Pac. 
1051,  holding  that  court  could  not  create  a  lien  on  property  for  receiver's 
fee  after  judicial  sale;  Allen  v.  Lewis,  38  Fla.  121,  20  South.  823;  Ring- 
gold's Case,  1  Bland.  Ch.  9,  discussing  fully  the  subject  of  appeal;  State  v. 
Van  Winkle,  6  Nev.  352 ;  Fay  v.  Parker,  53  N.  H.  387,  16  Am.  Rep.  826, 
liolding  that  vindictive  damages  could  not  be  awarded  in  a  civil  action, 
punishable  by  the  criminal  law ;  dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon, 
95  U.  S.  134,  24  L.  Ed.  400,  majority  reviewing  a  judgment  founded  upon 
special  finding  by  lower  court  without  intervention  of  a  jury. 

Distinguished  in  Richmond  v.  Henderson,  48  W.  Va.  403,  37  S.  E.  659, 
as  to  justice  court  verdicts;  Boyd  v.  Clark,  13  Fed.  910,  holding  admiralty 
causes  tried  by  jury  may  be  re-examined  upon  appeal;  Knight  v.  Cheney, 
14  Fed.  Cas.  764,  5  Bank.  Reg.  317,  holding  that  Congress  may  provide 
for  revision  of  equity  causes  by  appellate  court. 

No  court  ought,  unless  unavoidable,  to  give  a  construction  to  a  statute 
rendering  it  unconstitutional. 

Approved  in  Smith. v.  Board  of  Commrs.  of  Hamilton  County,  173  Ind. 
371,  90  N.  E.  883,  construing  highway  act ;  Coal  &  Coke  Ry.  Co.  v.  Conley, 
67  W.  Va.  165,  67  S.  E.  629,  holding  rate  statute  constitutional,  but  to  be 
modified  by  insertion  of  clause  allowing  suit  where  it  may  appear  to  be 
confiscatory  in  operation;  Presser  v.  Illinois,  116  U.  S.  269,  29  L.  Ed.  620, 
6  Sup.  Ct.  586,  sustaining  validity  of  sections  of  the  Military  Code  of  Illi- 
nois; Hooper  v.  California,  155  U.  S.  657,  39  L.  Ed.  301,  15  Sup.  Ct.  211, 


3  Pet.  469-467  NOTES  ON  U.  S.  REPORTS.  870 

upholding  a  penal  statute  on  the  grouiid  that  it  did  not  attempt  to  regulate 
interstate  commerce;  Personal  Liberty  Laws,  46  Me.  587,  Appleton  and 
Kent,  J  J.,  sustaining  their  constitutionality;  State  ex  rel.  Drake  v.  Doyle, 
40  Wis.  191,  22  Am".  Rep.  697,  sustaining  validity  of  a  State  act  imposing 
conditions  upon  foreign  insurance  companies. 

Miscellaneous.  Cited  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  40,  43 
L.  Ed.  887,  19  Sup.  Ct.  584,  to  show  anachronism  in  3  Cranch  C.  C.  351, 
352;  United  States  v.  Nechman,  183  Fed.  790,  holding  that  decree  of 
naturalization  issued  by  court  of  original  jurisdiction  cannot  be  attacked 
or  impeached  for  any  facts  which  were  necessarily  before  the  court  making 
the  decree;  Tufts  v.  Tufts,  3  Wood.  &  M.  483,  Fed.  Cas.  14,233,  errone- 
ously. 

3  Pet.  459^60,  7  L.  Ed.  741,  FABBEB  v.  UNITED  STATE& 

An  appearance  cures  any  defect  in  the  service  of  process.  « 

Approved  in  United  States  v.  New  York  &  0.  S.  S.  Co.,  216  Fed.  69, 
132  C.  C-  A.  305,  holding  that  in  suit  in  admiralty  against  United  States, 
appearance  by  defendant  subjected  it  to  jurisdiction;  Blair  v.  Henderson, 
49  W.  Va.  285,  38  S.  E.  554,  where  suit  was  brought  in  Justice's  Court  by 
next  friend  of  infant ;  State  v.  Coal  etc.  Coke  Co.,  49  W.  Va.  142,  38  S.  E. 
540,  appearance  to  attack  defective  process  must  be  special;  dissenting 
opinion  in  Fisher  v.  Crowley,  57  W.  Va.  329,  50  S.  E.  429,  majority  hold- 
ing defect  in  summons  not  waived  by  pleading  to  merits  after  overruling  of 
motion  to  quash  to  which  exception  taken;  Piatt  v.  Manning,  34  Fed.  818, 
holding  that  a  general  appearance  cured  an  unauthorized  service;  Rundles 
V.  Jones,  3  Ind.  37,  holding  that  any  defect  in  an  assignment  of  errors 
was  waived  by  plea  of  no  error;  Bank  of  Valley  v.  Bank  of  Berkeley,  3 
W.  Va.  391,  where  errors  in  process  were  waived  by  motions  to  continue; 
Mahany  v.  Kephart,  15  W.  Va.  618,  where  defendant  appeared  volun- 
tarily; Shepherd  v.  Brown,  30  W.  Va.  18,  3  S.  E.  189,  where  defective 
notice  was  cured  by  appearance. 

Distinguished  in  Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  holding  that 
special  appearance  did  not  subject  parties  to  jurisdiction  of  court  and 
cure  defect  in  service;  Steele  v.  Harkness,  9  W.  Va.  24,  holding  that  an 
appearance  did  not  waive  the  exception  to  process  properly  reserved. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  858. 

S  Pet.  461-467,  7  K  Ed.  741,  NEW  JERSEY  V.  NEW  TOBEL 

Miscellaneous.  Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288, 
82  L.  Ed.  242,  8  Sup.  Ct.  1373,  collecting  instances  of  actions  between 
two  States  concerning  their  boundaries. 
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3  Pet.  469,  7  L.  Ed.  744,  SIMITH  v.  HOKET. 

When  verdict  for  plaintiff  in  Circuit  Court  is  for  less  than  two  thousand 
dollars  and  defendant  prosecutes  writ  of  error,  Supreme  Court  has  not  Jurisdic- 
tion, although  plaintiff's  demand  exceeds  two  thousand  dollars. 

Cited  in  Walker  v.  United  States,  4  Wall.  164,  18  L.  Ed.  319,  dismissing 
appeal  where  judgment  for  plaintiff  was  for  two  thousand  dollars  and 
interest;  The  "D.  R.  Martin,"  91  U.  S.  366,  23  L.  Ed.  440,  holding  where 
libelant  obtained  decree  for  five  hundred  dollars,  which  was  reversed  upon 
defendant's  appeal,  libelant'  cannot  appeal  to  Supreme  Court;  .Hilton  v. 
Dickinson,  108  U.  S.  172,  27  L.  Ed.  690,  2  Sup,  Ct.  429,  dismissing  appeal 
of  plaintiff  who  has  obtained  judgment  for  one  thousand  five  hundred  dol- 
lars out  of  fund  of  three  thousand  dollars ;  Decker  v.  Williams,  73  Fed.  311, 
dismissing  appeal  of  defendant  from  judgment  for  less  than  amount  fixed 
by  statute;  Richmond  v.  Brummie,  52  Kan.  248,  34  Pac.  784;  Tipton  v. 
Chambers,  1  Met.  (Ky.)  568,  and  Draper  v.  Clark,  59  Ohio  St.  339,  52  N.  E. 
833,  dismissing  appeal  of  defendant  where  plaintiff's  judgment  did  not 
exceed  minimum;  Kanouse  v.  Martin,  15  How.  208,  14  L.  Ed.  664,  holding, 
upon  filing  of  declaration,  amount  therein  demanded  is  the  "matter  in 
dispute";  Batchelder  v.  Richardson,  75  Va.  837,  dismissing  appeal  where 
difference  between  amount  claimed  and  amotmt  awarded  did  not  exceed 
minimum. 

Distinguished  in  Gordon  v.  Ross,  2  Cal.  157,  holding  under  terms  of 
State  Constitution  that  defendant  may  appeal  where  judgment  added  to 
costs  exceeds  minimum. 

8  Pet  470^7^,  7  L.  Ed.  744,  McDONALD  v.  MAQBUDEB. 

Indorser  is  liable  to  his  indorsee,  and  latter,  although  he  may  in  tunv 
have  indorsed  note  over,  may  save  his  indorser  upon  taking  up  note  again. 

Approved  in  Faulkner  v.  Thomats,  48  W.'Va.  152,  35  S.'E.  917,  payment 
of  written  obligation  does  not  preclude  evidence  determining  relative  lia- 
bility of  maker  and  indorser;  McCrady  v.  Jones,  44  S.  C.  409,  412,  22 
S.  E.  415,  416,  holding  statute  of  limitations  runs  against  last  indorser 
taking  up  note  only  from  date  of  payment. 

First  indorser  note  undertakes  that  maker  shall  pay,  or  that  he,  if  due 
diligence  he  used,  will  pay  it  for  him;  he  is  responsible  to  every  subsequent 
holder  or  indorser,  who  has  been  compelled  to  pay. 

Approved  in  In  re  Lawrence,  166  Fed.  244,  92  C.  C.  A.  251,  holding  that 
where  person  had  been  induced  to  indorse  note  on  false  representation  of 
prior  indorser's  financial  responsibility,  his  indorsement  was  avoided; 
Porter  v.  Huie,  94  Ark.  335,  28  L.  R.  A.  (N.  S.)  1039,  126  S.  W.  1070, 
holding  first  indorser  is  liable  for  whole  amount  of  note,  and  other  in- 
dorserSy  in  absence  of  agreement  to  contrary,  are  not  liable  to  contribute; 
Cohn  V.  Hitt,  133  Tenn.  469,  182  S.  W.  236,  holding  first  indorser  of  note 
liable  to  later  indorser  who  pays  note;  McCarty  v.  Roots,  21  How.  437, 
16  L.  Ed.  164,  holding  assignee  of  indorser  who  pays  bill  may  sue  original 
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payee  who  is  also  indorser;  Stiles  v.  Eastman,  1  Ga.  213,  holding  indorser 
who  pays  note  and  takes  assignment  of  judgment  against  prior  indorser, 
may  enforce  same;  Coolidge  v.  Wiggin,  62  Me.  572,  granting  recovery  by 
last  indorser  of  accommodation  note  against  payee  and  indorser;  Johnson 
v.* Crane,  16  N.  H.  76,  holding  where  acconmiodation  indorsers  each  pay 
half  of  note,  second  indorser  may  recover  his  half  from  first;  Marr  v. 
Johnson,  9  Yerg.  4,  holding  second  accommodation  indorser  may  recover 
full  amotmt  paid  from  first  indorser;  Farmers'  Bank  v.  Rathbone,  26  Vt. 
36,  58  Am.  Dec.  208,  granting  recovery  of  indorsee  for  value  of  accommo- 
dation bill  against  acceptor. 

Indorser  for  accommodation  cannot  set  up  want  of  consideration  for  liis 
promise,  because  value  paid  by  promlBee  to  another  is  as  valid  consideration 
as  if  paid  to  promisor. 

Approved  in  Gillespie  v.  Campbell,  39  Fed.  726,  727,  728,  5  L.  R.  A.  700, 
701,  holding  indorser  paying  bill  of  exchange  may  recover  from  accommo- 
dation acceptor;  Marr  v.  Johnson,  9  Yerg.  6,  allowing  second  indorser 
for  accommodation  to  recover  amount  paid  from  first  indorser;  Hopkins  v. 
Richardson,  9  Gratt.  495,  holding  where  R.  indorses  bond  of  G.  to  K.  to 
enable  latter  to  buy  goods,  seller  of  goods  may  recover  against  R. ;  Horn  v. 
Thompson,  31  N.  H.  569,  holding  indorsement  by  payee  of  notes  secured 
by  mortgage  is  prima  facie  evidence  of  consideration. 

Where  two  parties  separately,  and  not  jointly,  indorse  accommodation 
note  and  first  is  compelled  to  pay,  he  cannot  enforce  contribution  from  second 
indorser. 

Affirming  McCarty  v.  Roots,  21  How.  437,  16  L.  Ed.  164,  holding 
assignee  of  indorser  who  pays  draft  may  sue  payee  who  is  also  indorser; 
Gillespie  v.  Campbell,  39  Fed.  726,  727,  728,  6  L.  R.  A.  700,  701.  holding 
indorser  of  bill  of  exchange  taking  up  same  may  recover  from  accommo- 
dation acceptor;  Shcrrod  v.  Rhodes,  5  Ala.  691,  refusing  instruction  that 
accommodation  indorsers  of  bill  are  entitled  to  contribution  as  between 
themselves;  Stiles  v.  Eastman,  1  Ga.  213,  holding  where  subsequent  in- 
dorser pays  note  and  takes  assignment  of  judgment  against  prior  indorser, 
he  may  enforce  same;  Harshman  v.  Armstrong,  43  Ind.  131,  holding  as 
between  accommodation  indorsers,  a  contract  to  contribute  may  be  shown; 
Armstrong  v.  Harshman,  61  Ind.  55,  28  Am.  Rep.  668,  denying  contribution 
between  successive  accommodation  indorsers;  McNeilly  v.  Patchin,  23  Mo. 
43,  44,  66  Am.  Dec.  654,  655,  holding  successive  accommodation  indorsers  of 
note  are  not  cosureties  in  absence  of  agreement;  Easterly  v.  Barber,  66 
N.  Y.  437,  holding,  however,  that  agreement  to  contribute  may  be  shown 
in  action  between  indorsers;  Oldham  v.  Broom,  28  Ohio  St.  51,  denying 
contribution  between  successive  accommodation  indorsers;  Montgomery  v. 
Page,  29  Or.  329,  44  Pac.  691,  holding,  however,  agreement  to  contribute 
between  indorsers  may  be  shown  by  parol;  Aiken  v.  Barkley,  2  Spear,  761, 
42  Am.  Dec.  400,  denying  right  of  second  accommodation  indorser  to  re- 
cover moiety  from  first;  Root  v.  Wallace,  4  McLean,  9,  Fed.  Cas.  12,039, 
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holding  void  note  cannot  be  given  in  evidence  to  support  action  by  indorsee 
against  indorser. 

Distinguished  in  Phillips  v.  Preston,  5  How.  292,  12  L.  Ed.  158,  allowing 
contribution  between  indorsers  where,  by  separate  •  contract,  they  agreed 
to  bear  loss  equally;  Flint  v.  Day,  9  Vt.  348,  holding,  where  one*  not  a 
party  to  note,  merely  writes  name  on  back,  his  liability  is  same  as  other 
signers  of  note ;  Pitkin  ^.  Flanagan,  23  Vt.  166,  56  Am.  Dec.  65,  holding 
"where  several  indorse  for  accommodation  without  reference  to  order,  that 
order  raises  no  presumption  of  obligation  from  one  to  other. 

Accommodatiqa  paper  rights  and  liabilities  of  makers  and  indorsers. 
Note,  31  Am.  St.  Bep.  747. 

Rights  inter  se  of  accommodation  parties  to  commercial  paper.    Note, 
28  L.  B.  A.  (N.  S.)  1040,  1043. 

Right  of  contribution  against,  surety  who  is  to  be  liable  only  on  de- 
fault of  another  surety.    Note,  21  £.  B.  0.  645. 

3  Pet.  481-503,  7  K  Ed.  749,  Appendix,  T&USTEES  OF  PHILADEU^HIA 
BAPTIST  ASSOCIATION  ▼.  SMITH. 

Opinion  of  tlie  court  is  reported  in  4  Wheat.- 1,  4  L.  Ed.  499,  sub  nom, 
Trostees  etc.  v.  Hart's  Executors,  q.  v. 

Cited  in  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed.  442,  93 
O.  C.  A.  71,  holding  Federal  courts  adopt  and  follow  decisions  of  State 
courts  where  State  Constitution  or  laws  are  in  questipn ;  Mannix  v.  Purcell, 
46  Ohio  St.  141, 16  Am.  St.  Bep.  574,  2  L.  B.  A.  762,  holding  church  congre- 
gations sufficiently  definite  beneficiaries  to  support  a  charitable  trust. 
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IV  PETERS. 

4  Pet  1-101,  7  L.  Ed.  761,  OABVEB  ▼.  JACKSON.  ^ 

lAie  i^actlce  of  bringing  the  wliole  charge  of  the  court  below  before 
Supreme  Court  reprobated. 

Approved  in  Ex  parte  Crane,  5  Pet.  198,  8  L.  Ed.  95,  and  Maniac  v. 
Thompson,  7  Pet.  390,  8  L.  Ed.  724,  both  reaffirming  rule ;  Columbus  Const. 
Co.  V.  Crane  Co.,  101  Fed.  56,  construing  Rule  10,  Circuit  Court  of  Appeals, 
Seventh  Circuit,  requiring  exception  to  State  matters  in  charge  excepted 
to;  Phoenix  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  193,  80  L.  Ed.  648,  7  Sup.  Ct. 
505,  holding  bill  of  exceptions  should  contain  the  whole  charge  of  the  court 
to  the  jury ;  dissenting  opinion  in  Hicks  v.  United  States,  150  U.  S.  457, 
37  L.  Ed.  1143>  14  Sup.  Ct.  150,  majority  holding  exception  to  the  judge's 
charge  do^  not  embrace  too  large  a  portion  of  it;  Phoenix  etc.  Co.  v. 
Lucker,  77  Fed.  248,  42  U.  S.  App.  Ill,  and  Pittsburgh  etc.  Ry.  Co.  v. 
Thompson,  82  Fed.  728,  54  U.  S.  App.  236,  holding  exception  to  charge  too 
general;  Commonwealth  v.  Costley,  118  Mass.  23,  holding  bill  of  exceptions 
should  not  set  forth  the  whole  charge  to  the  jury;  Curry  v.  Porter,  125 
Mass.  94,  and  Oliver  v.  Phelps,  20  N.  J.  L.  185,  ruling  similarly;  Kearney 
T.  Snodgrass,  12  Or.  317,  7  Pac.  313,  holding  an  exception  in  general  terms 
to  an  instruction  correct  in  point  of  law  cannot  avail  a  party  on  appeal; 
dissenting  opinion  in  People  v.  Berlin,  10  Utah,  43,  36  Pac.  200,  majority 
holding  a  general  exception  to  an  entire  charge  is  insufficient,  if  any  portion 
is  correct;  as  also  in  People  v.  Hart,  10  Utah,  206,  37  Pac.  331;  Smith  v. 
United  States,  1  Wash.  Ter.  272,  arguendo. 

Denied  in  dissenting  opinion  in  Mitchell  v.  Harmony,  13  How.  146,  14 
L.  Ed.  89,  majority  holding  in  some  States  it  is  the  practice  for  the  court 
to  express  its  opinion  upon  facts  in  a  charge  to  the  jury,  and  it  is  proper 
for  Circuit  Courts  of  such  States  to  do  likewise. 

Appellate  court  is  not  concerned  wlUi  trial  Judge's  charge  to  jury  upon 
matters  of  fact. 

Approved  in  United  States  v.  Oppenheim,  228  Fed.  228,  where  jury  re- 
quests further  instructions,  judge  has  right  to  comment  on  evidence; 
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United  States  v.  Foster,  183  Fed.  627,  holding  statement  of  judge's  opinion 
of  facts  to  jury  after  disagreement  unobjectionable;  Pittsbui^h  Ry.  Co.  v. 
Bloomer,  146  Fed.  721,  applying  rule  in  action  for  damages  against  street 
railway  for  negligence;  United  States  v.  Schneider,  21  D.  C.  430,  not  error 
fdr  judge  in  charge  to  suggest  his  opinion  as  to  lack  of  defendant's  proof, 
provided  they  understood  such  suggestion  as  not  binding;  Garrard  v.  Rey- 
nolds, 4  How.  127,  11  L.  Ed.  905,  holding  in  submitting  an  open  question 
of  fact,  the  court  did  not  interfere  with  province  of  the  jury ;  Spring  Co.  v. 
Edgar,  99  U.  S.  659,  25  L.  Ed.  491,  refusing  to  reverse  judgment,  where 
defendant  did  not  request  the  instruction  to  be  qualified  or  changed;  Vicks- 
burg  etc.  R.  R.  Co.  v.  Putnam,  118  U.  S.  553,  30  L.  Ed.  258,  7  Sup.  Ct.  2, 
holding  judge's  opinion  upon  facts  cannot  be  reviewed  by  writ  of.  error, 
when  no  rule  of  law  is  incorrectly  stated;  Emerson  v.  Hogg,  2  Blatchf.  13, 
Fed.  Cas.  4440,  holding  no  exception  to  charge  having  been  taken,  objection 
could  not  be  taken  afterward;  Lander  v.  United  States,  14  Fed.  Cas.  1063, 
holding  misstatement  of  evidence  by  court  furnishes  no  ground  for  grant- 
ing a  new  trial;  Hayes  v.  United  States,  32  Fed.  663,  refusing  to  reverse, 
for  comments  of  court  as  to  facts;  Rhodes  v.  Sherrod,  9  Ala.  71,  holding 
omission  to  charge  fully  upon  the  case  is  not  ground  for  reversal  when  no 
chaise  beyond  the  one  given  was  asked ;  Frankfort  Bank  v.  Johpson,  24  Me. 
500,  holding  bill  of  exceptions  cannot  be  taken  to  a  conunentary  of  judge 
upon  the  testimony.  As  also  in  the  following:  Hayden  v.  Bartlett,  35  Me. 
204,  Nutting  v.  Herbert,  37  N.  H.  355,  People  v.  White,  14  Wend.  116, 
People  v.  Haynes,  14  Wend.  554,  28  Am.  Dec.  6S1;  McKee  v.  People,  36 
N.  Y.  119,  Utter  v.  Walker,  Wright,  47,  and  Reynolds  v.  Rogers,  5  Ohio, 
172,  all  ruling  similarly;  Markle  v.  Akron,  14  Ohio,  592,  holding  judgment 
of  court  on  facts  will  not  be  reversed  on  error;  Sterling  v.  Ripley,  3  Pinn. 
163,  holding  court  may  refuse  to  give  an  instruction  good  in  part  and  bad 
in  part ;  dissenting  opinion  in  State  v.  Pike,  49  N.  H.  417,  6  Am.  B«p.  554, 
arguendo. 

Distinguished  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  57,  where 
comments  on  facts  amount  to  error  of  law;  State  v.  King,  135  La.  124,  64 
South.  1010,  judge  has  not  right,  in  face  of  article  179  of  Louisiana  Consti- 
tution, to  comment  to  jury  on  evidence  of  accused;  State  v.  Bartlett,  50  Or. 
445,  126  Am.  St.  Re^.  751,  14  L.  R.  A.  (N.  8.)  802,  93  Pac.  245 ,  it  is  im- 
proper for  judge  in  criminal  proceeding  to  comment  adversely  on  testimony 
of  defendant  in  own  behalf  when  this  is  prohibited  by  statute. 

Under  law  of  New  York,  oath  of  subBcrlbing  witness,  and  sabsequent  re- 
cording of  deed,  are  prima  facie  evidence  of  its  execution  and  delivery. 

Cited  in  Kelly  v.  Jackson,  6  Pet.  632,  8  L.  Ed.  527,  following  rule ;  Han- 
rick  V.  Neely,  10  Wall.  366,  19  L.  Ed.  948,  holding  grantee  being  in  posses- 
sion of  a  recorded  deed,  upon  its  face  regularly  executed,  presumption  is  it 
was  duly  delivered;  Mclntyre  v.  Kamm,  12  Or.  259,  7  Pac.  29,  in  making 
proof  of  an  unacknowledged  deed,  witness  should  be  swonii  and  this  fact 
should  be  in  the  certificate. 
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Distinguished  in  Holbrook  v.  Bank,  2  Curt.  247,  Fed.  Cas.  6697,  holding 
in  Massachusetts  certificate  of  acknowledgment  and  registration  of  deed  do 
not  estop  a  person  from  proving  both  deed  and  certificate  were  fraudulently 
antedated. 

Recital  of  lease  in  deed  of  release  hinds  tbe  parties  and  privies  hut  does 
cot  h|nd  strangers  or  those  claiming  hy  title  paramoont  to  the  deed. 

Approved  in  Stoekley  v.  Cissna,  119  Fed.  824,  825,  where  recent  deed 
recited  that  makers  were  heirs  of  former  owner;  Millikan  v.  Hunter,  180 
Ind.  156,  100  N.  E.  1043,  covenant  of  general  warranty  in  deed  estops 
grantor  to  assert  personal  covenants  inconsistent  therewith  and  prior 
thereto;  Laughlin  v.. Page,  108  Me.  316,  80  Atl.  756,  beneficiaries  of  trust 
and  their  privies  are  not  bound  by  recital  in  deed  to  trustee  of  land  pur- 
chased with  trust  estate  that  they  consented  to  inclusion  of  others  as 
beneficiaries;  Kups  v.  Kups,  91  Md.  695,  47  Atl.  1029,  where  woman  at- 
tacked deed  reciting  that  purchase  money  had  been  paid  by  husbcnd ;  John 
L.  Roper  Lumber  Co.  v.  Hudson,  153  N.  C.  101,  68  S.  E.  1067,  entry  of 
satisfaction  on  the  margin  of  mortgage  is  conclusive  estoppel  against  mort- 
gagee to  assert  title  to  land;  Davis  v.  Moyles,  76  Vt.  33,  56  Atl.  176,  peti- 
tions to  legislature  for  grants  of  lands  reciting  lands  confiscated  from 
petitioner's  father,  and  private  acts  granting  lands  and  reciting  confisca- 
tion, not  evidence  of  confiscation,  so  as  to  show  title  in  State  at  time  of 
grant  as  against  trespasser;  Mackey  v.  Maxin,  63  W.  Va.  17,  59  S.  E.  743, 
where  record  in  judicial  sale  discloses  that  buyer  had  warranted  title  of 
land  to  defendant  against  such  defects  as  that  which  had  led  to  sale,  buyer 
is  estopped  from  taking  under  sale ;  Ronk  v.  Higginbotham,  54  W.  Va.  143, 
46  S.  E.  130,  applying  rule  in  ejectment;  Crane  v.  Morris,  6  Pet.  609,  610, 
612,  8  L.  Ed.  518,  519,  following  rule ;  Sprigg  v.  Bank,  10  Pet.  265,  9  L.  Ed. 
419,  holding  one  signing  as  principal  cannot  set  up  defense  that  he  was  a 
surety;  Van  Rensselaer  v.  Kearnfey,  11  How.  323,  IS  L.  Ed.  714,  holding 
grantee  and  those  claiming  under  him  cannot  deny  that  grantor  had  an 
estate  in  fee  simple  when  deed  purports  to  convey  such;  Bush  vSCooper, 
18  How.  85,  15  Ik  Ed.  274,  holding  one  mortgaging  land  subject  to  judg- 
ment lien  (deed  containing  covenant  of  warranty),  afterward  becoming  a 
bankrupt,  is  estopped  from  setting  up  title  acquired  at  sale  to  satisfy  judg- 
ment, and  defeat  mortgage;  Johnson  v.  United  States,  5  Mason,  442,  Fed. 
Cas.  7419,  holding  receipt  of  a  collector  of  United  States  is  but  prima  facie 
evidence  of  payment ;  Murray  v.  Lovejoy,  2  Cliff.  202,  Fed.  Cas.  9963,  hold- 
ing attaching  creditor  appearing  and  defending  in  suit  against  sheriff  re- 
specting the  attachment  is  bound  by  judgment  therein  upon  a  subsequent 
suit  for  trespass;  Reeves  v.  Vinacke,  1  McCrary,  216,  Fed.  Cas.  11,663, 
holding  purchaser  of  land,  assuming  to  pay  mortgage,  defective  because  of 
description,  is  estopped  to  claim  as  an  innocent  purchaser;  Kirby  v.  Lewis, 
39  Fed.  70,  holding  parol  evidence  inadmissible  to  vary  recitals  in  a  deed ; 
Pratt  V.  Nixon,  91  Ala.  196,  8  South.  753,  holding  recital  in  second  mort- 
gage referring  to  the  first  estops  mortgagor  and  second  mortgagee  from 
denying  validity  of  first  mortgage;  Doe  v.  Porter,  3  Ark.  61,  86  Am.  Dec. 
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455,  holding  grantor  and  grantee,  and  privies,  are  bound  by  recital  of  prior 
deed;  Stidham  v.  Matthews,  29  Ark.  660,  holding  recitals  of  vendor's^ deed 
are  notice  to  vendee ;  Roth  v.  Williams,  45  Ark.  449,  holding  one  claiming 
under  title  anterior  to  date  of  reciting  deeds,  is  not  bound  by  their  terms; 
Stark  V.  Barrett,  15  Cal.  367,  holding  mere  trespassers  on  land  are  strangers 
against  whom  recitals  in  the  patent  are  conclusive ;  Donahue  v.  McNulty,  24 
Cal.  418,  85  Am.  Dec.  83,  holding  recital  in  sheriff's  deed  is  not  evidence 
against  strangers  or  those  claiming  adversely;  Hurd  v.  McClellan,  1  Colo. 
App.  331,  29  Pac.  183,  Iwlding  that  final  judgment  in  ejectment  binds 
parties  and  those  claiming  under  them;  Doe  v.  Dowdall,  3  Houst.  378,  11 
Am.  Rep.  762,  holding  parties  and  privies  are  estopped  from  denying  the 
operation  of  the  deed  according  to  its  manifest  intent ;  Williams  v.  Keyser, 
11  Fla.  242,  89  Am.  Dec.  247,  holding  recital  of  one  deed  in  another  is  evi- 
dence of  the  fact  therein  recited;  Coogler  v.  Rogers,  25  Fla.  873,  7  South. 
394,  holding  estoppel  extends  to  grantee,  and  those  claiming  under  him; 
McCleskey  v.  Leadbetter,  1  Qa.  557,  holding  a  deed  which  recites  a  former 
deed  and  its  loss  is  evidence  of  the  first  deed  and  bindi^  grantor  and  his 
privies ;  Smith  v.  Qettinger,  3  6a.  143,  holding  strangers  are  not  concluded 
by  a  judgment;  Glanton  v.  Griggs,  5  Ga.  434,  holding  a  party  acquiring 
title  to  bill  by  indorsement,  etc.,  with  express  notice  of  any  defect,  is  so 
far  identified  with  the  previous  owner,  that  his  admissions,  while  owner, 
may  be  received  against  such  a  party ;  Williams  v.  Martin,  7  Ga.  380,  hold> 
ing  third  parties  may  impeach  a  judgment  for  fraud ;  Yahoola  R.  Min.  Co. 
V.  Irby,  40  Ga.  481,  holding  recital  in  deed  is  only  evidence  against  parties 
and  privies;  Simms  v.  Freiherr,  100  Ga.  613,  28  S.  E.  291,  holding  recital 
in  deed  to  original  trust  deed  binds  a  privy;  Kershaw  v.  Kershaw,  102  111. 
311,  holding  acceptance  of  deed  estops  grantee  from  denying  that  seal  at- 
tached is  his ;  Cobb  v.  Oldfield,  151  111.  541,  42  Am.  St.  Rep.  264,  38  N.  E. 
142,  where  party  in  possession  claiming  titles,  buys  in  an  outstanding  title, 
he  and  his  grantees  may  show  their  title^is  paramount,  and  contest  recitals 
in  first  deed;  dissenting  opinion,  Davis  v.  OTerrall,  4  G.  Greene,  364,  hold- 
ing wherk  grantee  of  plaintiff's  husband  purchased  title  from  United  States 
his  grantee  was  estopped  from  showing  plaintiff's  husband  was  not  seised 
of  the  lots;  Campbell  v.  Ayres,  18  Iowa,  254,  holding  judgment  against 
husband  binds  wife  claiming  under  him;  Edwards  v.  Ballard,  14  B.  Men. 
290,  holding  fraudulent  vendee  cannot  rely  on  recitals  in  deed  as  against 
creditors  of  vendors;  Davis  v.  Callahan,  78  Me.  320,  5  Atl.  77,  holding 
where  party  signed  deed  by  wrong  name,  he  and  his  privies  are  estopped 
from  taking  advantage;  Prentiss  v.  Holbrook,  2  Mich.  376,  holding  judg- 
ment in  favor  of  sheriff  is  a  bar  to  action  against  one  purchasing  from  him ; 
State  V.  Coste,  36  Mo.  438,  88  Am.  Dec.  150,  holding  judgment  in  favor  of 
administrator  is  bar  to  action  against  his  securities;  Durette  v.  Bri^s,  47 
Mo.  360,  holding  recitals  in  sheriff's  deed  are  conclusive  on  parties  and 
privies ;  Baldwin  v.  Thompson,  15  Iowa,  509,  holding  recital  in  deed  under 
which  party  claims  does  not  estop  him  from  claiming  under  an  older  title ; 
Miller  v.  Miller,  63  Iowa,  389,  19  N.  W.  261,  holding  recitals  in  deed  as 
exhibit  are  not  regarded  as  averments  of  the  answer,  unless  specially  made 
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so  by  proper  all^ations ;  Ham  v.  Ham,  14  Me.  354,  holding  grantee  of  deed 
containing  no  covenants  of  warranty  is  not  estopped  from  showing  a  para- 
mount title;  Thompson  v.  Thompson,  19  Me.  240,  36  Am.  Dec.  752,  by  re- 
ceiving a  second  deed  of  warranty  from  the  same  grantor  of  the  same 
premises,  grantee  is  not  estopped  from  asserting  that  his  title  passed  by  the 
first  conveyance ;  Rass  v.  Alpaugh,  118  Mass.  376, 19  Am.  Rep.  465,  holding 
deed  from  father  with  full  covenants  of  warranty  does  not  estop  his  heirs 
from  asserting  an  independent  title,  derived  by  descent  from  the  mother; 
Chauvin  v.  Wagner,  18  Mo.  552,  holding  covenant  for  further  assurances 
will  not-  estop  heirs  of  grantor  from  setting  up  tijle  not  derived  from  him ; 
Crispen  v.  Hannavan,  50  Mo.  419,  holding  judgment  binds  parties  and 
privies,  but  not  strangers;  Sutton  v.  Dameron^  100  Mo.  151,  13  S.  W.  500, 
declaring  an  estoppel  must  be  certain  to  every  intent ;  Wolff  v.  Loan  Assn., 
67  Mo.  App.  684,  declaring  recitals  in  an  instrument  are  prima  facie  evi- 
dence against  the  party  executing  it;  Kimball  v.  Blaisdell,  5  N.  H«  535,  22 
Am.  Dec.  478,  holding  purchaser  from  grantor  is  estopped  by  his  warranty 
in  a  prior  deed;  Kimball  v.  Fenner,  12  N.  H.  254,  holding  recital  of  con- 
sideration in  deed  may  be  attacked  by  creditors;  Chamberlain  v.  Carlisle, 
26  N.  H.  552,  holding  record  of  former  judgment  does  not  bind  strangers ; 
Flanders  v.  Jones,  30  N.  H.  161,  holding  purchaser  of  an  equity  of  redemp- 
lion  at  sheriff's  sale  is  estopped  to  impeach  mortgage  referred  to  in  deed; 
Corbett  v.  Norcross,  35  N.  H.  117,  where  owners  of  an  undivided  tract  made 
an  illegal  partition  and  conveyed,  but  subsequently  conveyed  their  un- 
divided interest,  last  grantees  were  estopped  from  denying  the  partition; 
Decker  v.  Caskey,  3  N.  J.  Eq.  449,  if  one  without  title  mortgages  land,  but 
afterward  acquires  it,  mortgagee  will  be  entitled  to  the  benefit  of  it;  Jack- 
son V.  Parkhurst,  9  Wend.  209,  holding  recitals  in  a  deed  estop  pai'ties  and 
privies;  dissenting  opinion  in  Jackson  v.  Roberts,  11  Wend.  437,  majority 
holding  averment  of  fact  in  sheriff's  deed  cannot  be  contradicted;  Brad- 
street  V.  Clarke,  12  Wend.  670,  hblding  where  a  feme  covert  goes  into  a 
court  of  chancery  to  ask  its  aid  on  the  ground  of  the  existence  of  particular 
facts,  and  obtains  the  relief  sought,  she  will  be  precluded  from  subse- 
quently denying  those  facts;  Jewell  v.  Harrington,  19  Wend.  473,  holding 
recital  in  deed  cannot  estop  strangers ;  Torrey  v.  Bank,  9  Paige,  659,  hold  • 
ing  grantee  deriving  title  to  lots  through  deed  reciting  mortgage  is  bound 
by  it ;  Palmer  v.  Smith,  10  N.  Y.  306,  holding  mortgagor,  having  recognized 
titles  of  trustees,  was  estopped  from  denying  the  validity  of  the  assignment 
to  them;  Hardenburgh  v.  Lakin,  47  N'  Y.  112,  holding  recital  in  convey- 
ance does  not  bind  strangers ;  Buckingham  v.  Hanna,  2  Ohio  St.  560,  hold- 
ing one  with  paramount  equitable  title  acquiring  legal  title  by  decree  takes 
it  free  f roni  estoppels ;  Holmes  v.  Ferguson,  1  Or.  221,  one  holding  by  deed 
reciting  a  mortgage  is  estopped  from  denying  it ;  Baskin  v.  Seechrist,  6  Pa. 
St.  162,  holding  existence  of  a  petition  authorizing  sheriff  to  make  deed, 
will  not  be  presumed  against  a  stranger  claiming  by  an  independent  posses- 
sion; Wilcox  v.  Daniels^  15  R.  I.  267,  3  Atl.  208,  holding  strangers  to  the 
covenant  are  notr  estopped  from  setting  up  their  elder  claim ;  Ellen  v.  Ellen, 
18  S.  C.  493,  holding  that  so  far  as  plaintiff  claimed  under  the  presumed 
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conveyance,  the  deed  was  applicable,  but  not  to  part  derived  through  ad- 
verse possession ;  Hardy  v.  De  Leon,  6  Tex.  244,  and  Kimbro  v.  Hamilton, 
28  Tex.  667,  holding  recital  of  one  deed  in  another  binds  parties  and 
privies,  as  also  in  Peters  v.  Clements,  46  Tex.  123,  Willis  v.  Smith,  72  Tex. 
573,  10  S.  W.  686,  and  Burk  v.  Turner,  79  Tex.  278,  15  S.  W.  257,  ruling 
similarly;. Baldwin  v.  Root,  90  Tex.  554,  40  S.  W.  6,  holding  title  to  land 
subsequently  acquired  by  one  conveying  with  warranty  of  title  passes,  eo 
instanter,  to  his  warrantee;  Walton  v.  Hale,  9  Gratt.  198,  holding  recitals 
in  deed  of  commissioner  are  not  evidence  against  party  claiming  adversely 
to  it,  as  also  in  Miller  v.  Williams,  15  Gratt.  226,  holding  similarly;  Rey- 
nolds V.  Cook,  83  Va.  823,  5  Am.  St.  Rep,  321,  3  S.  E.  714,  holding  where 
conveyance  recites  or  affirms  that  grantor  was  seised  of  the  estate,  he  will 
be  estopped  to  deny  that  such  estate  passed ;  Burmeister  v.  Howard,  1  Wash. 
Tcr.  213,  holding  where  upon  petition  of  lot  holders  an  ordinance  made  a 
certain  disposition  of  land  in  a  vacated  alley,  the  lot  holders  were  estopped 
from  setting  up  any  right  in  contravention  to  the  ordinance ;  Coal  R.  N.  Co. 
v.  Webb,  3  W.  Va.  442,  holding  those  claiming  the  benefit  of  the  trust  are 
estopped  by  the  recital  of  the  deed;  Rogers  v.  Cross,  3  Pinn.  42,  holding 
mortgagee  assigning  mortgage,  and  his  representatives,  are  estopped  from 
setting  up-  a  prior  title  in  assignor  to  defeat  mortgage ;  Parliman  v.  Young, 
2  Dak.  Ter.  185,  4  N.  W.  144,  and  Reid  v.  State,  74  Ind.  262,  on  general 
doctrine  of  estoppel ;  Cotherman  v.  Cotherman,  58  Mich.  474,  25  N.  W.  471, 
ai^endo. 

Distinguished  in  Lyon  v.  Town  of  Tonawanda,  98  Fed.  370,  foreclosure 
purchaser  may  contest  validity  of  street  improvement  requested  by  mort- 
gagor ;  Lawless  v.  Stamp,  108  Iowa,  604,  79  N.  W.  365,  court's  approval  in- 
dorsed on  receiver's  deed  is  not  JDroof  of  truth  of  recitals;  Sabariego  v. 
Maverick,  124  U.  S.  283,  31  L.  Ed.  439,  8  Sup.  Ct.  473,  holding  deed  will 
pass  only  such  title  as  the  government  has,  and  there  is  no  presumption 
that  it  is  a  valid  title ;  O'Bannon  v.  Myer,  36  Ala.  553,  76  Am,  Dec.  336, 
holding  recital  of  a  note  in  a  mortgage  given  to  secure  its  payment  is  an 
exception  to  this  rule;  Rich  v.  Atwater,  16  Conn.  415,  admitting  evidence 
to  show  recital  is  not  true,  and  was  inserted  through  mistake ;  Douglass  v. 
Scott,  5  Ohio,  199,  holding  deed  not  sufficiently  attested  does  not  operate 
as  an  estoppel;  dissenting  opinion  in  McCusker  v.  McEvey,  10  R.  I.  611, 
arguendo. 

Notice  by  recitals  in  deeds.    Note,  16  Am,  Dec,  754, 

Recital  in  deed  as  binding  on  stranger  to  instrument.    Note,  Ann.  Cas. 
1915A,  96,  99. 

Kecltal  of  lease  In  deed  of  release  is  admissible  in  suit  against  stranger, 
as  secondary  proof,  in  absence  of  more  perfect  evidence,  to  establish  contents 
of  lease,  especially  if  possession  be  long  one. 

Approved  in  Wilson  v.  Snow,  228  U.  S.  222,  50  L.  R.  A.  (N.  S.)  604,  57 
L.  Ed.  811,  33  Sup.  Ct.  487,  recital  in  ancient  deed  that  it  was  executed  by 
executrix  pursuant  to  power  of  sale  in  will  is  sufficient  evidence  of  proba- 
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tion  of  snch  will  and  qualification  of  executrix  to  permit  admission  of  deed 
without  further  proof,  absence  of  probate  records  being  rendered  plausible ; 
Johnson  v.  Jarvis,  223  Fed.  758,  139  C.  C.  A.  286,  recitals  in  ancient  deed 
that  it  is  executed  by  attorney  in  fact  of  trustee  and  attorney  in  fact  for 
certain  heirs  are  presumptive  evidence  of  these  powers,  it  appearing  that 
they  had  probably  been  destroyed ;  Butterfield  v.  M jller,  195  Fed.  207,  116 
C.  C.  A.  152,  recitals  in  ancient  deed  of  administrator  that  it  is  executed 
in  pursuance  of  executory  contract  of  decedent  are  presumptive  evidence 
of  this  fact,  absence  of  record  of  such  contract  being  accounted  for ;  Rollins 
V.  Atlantic  City  R.  Co.,  73  N.  J.  L.  71,  62  Atl.  931,  recitals  in  ancient  deed 
under  which  there  has  been  long  possession,  of  relationship  and  inheritance 
as  links  in  chain  of  CQuveyances  to  grantor  are  presumptive  evidence  of 
facts  recited,  although  not  admissible  as  matter  of  pedigree  where  grantor 
was  not  relative  of  family ;  Deery  v.  Cray,  5  Wall.  805,  18  L.  Ed.  657,  hold- 
ing presumption  being  established,  recitals  in  deed  may  be  used  as  proof 
against  strangers;  Davis  v.  Gaines,  104  U.  S.  398,  26  L.  Ed.  762,  holding 
where  possession  was  held  for  sixty  years,  deed  was  competent  evidence 
of  due  advertisement  of  sale ;  Fulkcrson  v.  Holmes,  117  U.  S.  399,  29  L.  Ed. 
919,  6  Sup.  Ct.  785,  admitting  deed,  after  lapse  of  sixty  years,  to  prove 
pedigree  of  son;  Smith  v.  Mclntire,  83  Fed.  467,  after  fifty  years,  every 
reasonable  presumption  as  to  existence  of  power  will  be  indulged  in  favor 
of  bona  fide  purchasers;  McMurtry  v.  Keifner,  36  Neb.  525,  54  N.  W.  845, 
holding  recital  in  deed  of  recent  date  is  not  sufficient  evidence,  as  against 
strangers,  of  death  of  ancestor;  Schermerhom  v.  Negus,  2  Hill,  337,  hold- 
ing recitals  in  an  ancient  deed  are  not  evidence  against  a  stranger;  Chau- 
tauque  Bank  v.  Risley,  4  Denio,  486,  holding  party  is  bound  by  recitals  in 
deed,  under  which  his  grantor  held;  Jackson  v.  Deslonde,  1  Posey,  685, 
holding  instruction,  if  you  believe  tHere  were  in  existence  more  than  thirty 
years  ago,  deeds  from  A  to  B  and  B  to  C,  and  C  claimed  said  land,  holdiag 
possession  and  paying  taxes,  you  are  authorized  to  presume  said  deeds  were 
executed  by  A  and  B,  if  a  proper  one;  Magee  v.  Doe,  22  Ala.  717,  and 
Ferguson  v.  Dent,  8  Mo.  673,  arguendo. 

Distinguished  in  Dyer  v.  Marriott,  89  Kan.  521,  Ann.  Gas.  1915A,  93,  45 
L.  B.  A.  (N.  S.)  93,  131  Pac.  1187,  recitals  in  recent  deed  as  to  heirship  as 
element  in  grantor's  title  are  not  admissible  against  stranger;  Teagarden  v. 
Patten,  48  Tex.  Civ.  575, 107  S.  W.  911,  recitals  in  ancient  deed  of  chain  of 
conveyances  to  grantor  is  not  even  presumptive  evidence  of  such  convey- 
ances, if  otherwise  unsupported ;  Ives  v.  Ashley,  97  Mass.  205,  where,  there 
being  no  evidence  to  prove  the  execution  and  loss  of  a  deed,  the  recital  was 
inadmissible. 

State  ^T^timiTig  title  under  a  deed  is  subject  to  all  the  estoppela  rmmlng 
witli  tlie  title. 

Approved  in  Clark  v.  Sayers,  55  W.  Va.  526,  47  S.  E.  318,. where  one  con- 
veys land  with  general  warranty  which  at  time  he  does  not  own,  or  title  to 
n~5d 
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which  is  defective,  and  afterward  acquires  good  title,  acquisition  inures  to 
grantee;  Oxford  Twp.  v.  Columbia,  38  Ohio  St.  95,  arguendo. 

Distinguished  in  Carver  v.  San  Pedro  etc  R.  Co.,  151  Fed.  338,  patent 
granting  bed  of  navigable  stream  to  private  owner  does  not  estop  public 
from  asserting  right  of  navigation  nor  Congress  from  exercising  its  consti- 
tutional control;  Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  207, 
14  L.  R.  A.  (N.  S.)  1074,  114  N.  W.  514,  State  is  not  estopped  by  claiming 
ownership  of  certain  lands  to  subject  adverse  claimants  to  taxation;  dis- 
senting opinion  in  State  v.  West  Branch  Lumber  Co.,  66  W.^a.  3,  65  S.  E. 
1059,  majority  holding  that  State  is  estopped  by  fatally,  defective  tax  deed 
to  declare  forfeiture  against  party  in  whom,  title  remained. 

Estates  In  remainder  are  construed  to  vest  as  soon  as  tbey  may  be. 
Approved  in  Cjaig  v.  Rowland,  !({  App.  D.  C.  418,  contingent  remainder 
in  fee  to  children  of  devisee  of  life  estate,  no  condition  precedent  being 
expressed,  vests  on  birth  of  first  child  subject  to  open  and  let  in  after-born 
children ;  Carter  v.  Carter,  234  111.  515,  85  N.  E.  296.  remainders  under  will 
to  decedent's  children  on  life  estate  in  wife  are  presumed  to  vest  immedi- 
ately,to  extent  that  grandcTiildren  inherit  although  their  parent  died  before 
wife  of  testator;  Doe  v.  Considine,  6  Wall.  475,  478,  18  L.  Ed.  874,  875, 
holding  estates  in  remainder  vest  at  the  earliest  period  possible,  unless 
there  be  a  clear  manifestation  of  intent  to  the  contrary ;  Cropley  v.  Cooper, 
19  Wall.  175,  22  L.  Ed.  118,  holding  child  took  a  vested  estate;  Mercantile 
Ba^ik  V.  Ballard,  83  Ky.  491,  4  Am.  St.  Bep.  166,  holding  children  took  a 
vested  remainder;  as  also  in  Williamson  v.  Fields 2  Sand.  Ch.  561. 

Adverse  possession  against  remaindermen  and  owners  of  future  estates. 
Note,  19  L.  R.  A.  841,  847. 

Acts  of  parent  under  marriage  settlements  cannot  affect  the  validity  of 
the  rights  of  the  children  once  vested. 

Cited  in  Magniac  v.  Thompson,  1  Bald.  363,  Fed.  Cas.  8956,  holding 
omission  of  trustee  under  marriage  settlement,  did  not  affect  the  cestui 
que  trust. 

In  deeds  under  power  to  sell  recital  of  the  power  is  unnecessary. 

Approved  in  Coombs  v.  O'Neal,  1  McAr.  (D.  C.)  407,  where  will  directing 
executors  to  sell  certain  property  is  in  evidence,  it  is  itnmaterial  to  validity 
of  deed  conveying  that  property  that  it  does  recite  power  in  will;  Terry 
V.  Rodahan,  79  Ga.  286,  11  Am.  St.  Rep.  427,  5  S.  E.  42,  holding  deed 
made  by  an  executor  as  an  individual  will  execute  a  power  of  sale,  though 
deed  made  no  reference  to  power. 

Distinguished  in  dissenting  opinion  in  McFall  v.  Kirkpatrick,  236  111. 
315,  86  N.  E.  150,  majority  holding  that  power  to  dispose  of  remainder 
given  to  grantee  of  life  estate  is  extinguished  by  warranty  deed  in  life- 
time of  grantee. 

Party  is  not  in  all  cases  bound  to  pay  for  improyementa  on  his  land, 
made  against  his  will. 
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Approved  in  Western  Union  !Fel.  Co.  v.  American  Bell  Tel.  Co.,  187  Fed. 
452,  company  increasing  value  of  stock  after  notice  that  its  title  thereto  is 
disputed  is  not  entitled  to  compensation  from  true  owner  in  spite  of  belief 
as  to  its  title  at  time  of  services ;  Newton  v.  Thornton,  3  N.  M.  210,  5  Pac. 
259,  one  making  improvements  upon  land  of  another  is  not  entitled  to 
compensation;  Tufts  v.  Tufts,  3^ Wood.  &  M.  512,  Fed.  Cas.  14,233, 
arguendo. 

Retroactive  statute  creating  right  of  action  or  setoff.    Note,  62  L.  R.  A. 
937. 

Miscellaneous.  Cited  in  Westbrooke  v.  Romeyn,  1  Bald.  203,  Fed.  Cas. 
17,428,  to  argument  of  counsel;  State  v.  Patton,  5  Ired.  186,  and  State  v. 
Floyd,  13  Ired.  385,  as  to  force  of  prima  facie  evidence. 

4  Pet.  102-107,  7  L.  Ed.  796,  EX  PARTE  BRADSTREET  V.  THOMAS. 

Mandamus  will  Ue  to  compel  judge  to  sign  and  settle  bill  of  exceptions, 
althoogli  not  to  control  his  discretion  as  to  frame  of  bill. 

Approved  in  Herren  v.  Merrilees,  7  Okl.  266,  54  Pac.  469,  after  bill  of 
exceptions  signed  copy  of  motion  for  new  trial  certified  to  by  clerk  cannot 
be  annexed;  State  v.  Cooper,  107  Tenn.  209,  64  S.  W.  51,  denying  mandamus 
to  compel  judge  to  sign  bill  which  he  swears  is  untrue ;  Dreyer  v.  The  Peo- 
ple, 188  111.  63,  58  N.  E.  627,  as  to  motion  to  suggest  diminution  of  record 
before  rehearing;  In  re  Streep,  156  U.  S.  208,  39  L.  Ed.  S99,  15  Sup.  Ct. 
358,  refusing  to  issue  writ  of  mandamus  requiring  circuit  judge  to  resettle 
bill  of  exceptions;  Hudson  v.  Parker,  156  U.  S.  288,  39  L.  Ed.  428,  15 
Sup.  Ct.  454,  holding  writ  of  mandamus  will  issue  to  compel  district  judge 
to  admit  to  bail,  where  he  has  n&t  exercised  any  discretion  in  the  matter, 
but  has  declined  to  act  at  all,;  People  v.  Pearson,  2  Scam.  204,  S3  Am.  Dec. 
448,  granting^  mandamus  to  compel  judge  to  sign  bill  of  exceptions  as 
originally  presented  to  him ;  People  v.  Jameson,  40  111.  96,  89  Am.  Dec.  338, 
judge  cannot,  by  mandamus,  be  compelled  to  sign  bill  of  exceptions,  which 
he  believes  incorrect;  People  v.  Anthony,  129  111.  223,  21  N.  E.  781,  hold- 
ing judge  cannot,  by  mandamus,  be  forced  to  sign  an  amended  bill  of  ex- 
ceptions at  a  subsequent  term,  when  he  is  unable  to  determine  that  ex- 
ceptions were  in  fact  taken  on  the  trial;  Halstead  v.  Brown,  17  Ind.  203, 
holding  no  other  judge  than  the  one  who  tried  the  cause  can  correct  a  bill 
of  exceptions ;  Ketcham  v.  Hill,  42  Ind.  68,  holding  successor  to  judge  pre- 
siding at  trial  has  power  to  sign  a  bill  of  exceptions;  Jelley  v.  Roberts,  50 
Ind.  7,  holding  mandamus  lies  to  compel  a  judge  to  sign  a  bill  of  excep- 
tions ;  Shepard  v.  Peyton,  12  Kan.  618,  holding  judge  cannot,  by  mandamus. 
be  forced  to  sign  a  bill  of  exceptions  which  he  believes  untrue;  State  v. 
Todd,  4  Ohio,  352,  dischai^ng  mandamus  where  bill  of  exceptions  was 
incorrect;  as  also  Vanvabry  v.  Staton,  88  Tenn.  341,  12  S.  W.  788,  and 
Douglass  V.  Loomis,  5  W.  Va.  545,  546,  where  judge  under  oath  denied  its 
correctness ;  Page  v.  Clopton,  30  Gratt.  427,  holding  mandamus  lies  to  com- 
pel judge  to  settle  and  sign  bill;  State  v.  Noggle,  13  Wis.  382,  holding  judge 


4  Pet.  102-107  NOTES  ON  U.  S.  REPORTS.  884 

will  not  be  compelled  by  mandamus  to  insert  instmctions  in  a  bill,  when 
he  returns  he  has  already  settled  it ;  State  v.  Kellogg,  95  Wis.  679,  70  N.  W. 
302,  holding  board,  if  facts  are  undisputed,  may  be  compelled  by  mandamus 
to  revoke  a  license. 

Denied  in  dissenting  opinion  in  Ex  ^^e  Crane,  5  Pet.  219,  8  L.  Ed.  103, 
majority  holding  Supreme  Court  has  power  by  mandamus  to  command 
Circuit  Court  to'  sign  a  bill  of  exceptions. 

Bill  of  exceptions  should  be  tendered  at  trial,  and  can  only  be  signed 
after  term  with  consent  of  parties,  or  by  qiecial  order  of  Judge. 

Approved  in  Haines  v.  Knowlton  Danderine  Co.,  248  111.  261,  93  N.  E. 
744,  discussing  rule  in  connection  with  practice  under  Municipal  Court 
Act  (Laws  1907,  p.  244,  §  38) ;  Schlessinger  v.  Cook,  8  Wyo.  488,  58  Pac. 
759,  chamber  order  extending  time  beyond  term  is  void;  Sheppard  v.  Wil- 
son, 6  How.  275,  12  L.  Ed.  436,  holding  where  bill  of  exceptions  was  sip^ied 
two  years  after  the  trial,  Supreme  Court  of  Iowa  were  right  in  striking 
it  out  of  the  record ;  Turner  v.  Yates,  16  How.  29,  14  L.  Ed.  831,  holding 
record  must  show  exception  was  taken  at  that  stage  of  the  trial  when  its 
cause  arose ;  Hunnicutt  v.  Peyton,  102.  U.  S.  358,  26  L.  Ed.  117,  holding 
where  bills  of  exceptions  are  signed  during  the  term,  it  is  not  necessary 
that  they  be  antedated  to  time  of  trial;  Davis  v.  Patrick,  122  U.  S.  143, 
30  L.  Ed.  1092,  7  Sup.  Ct.  1103,  refusing  to  strike  out  bill  of  exceptions, 
where  signature  was  delayed  until  term  succeeding  trial,  through  fault  of 
judge;  United  States  v.  Jarvis,  3  Wood.  &  M.  225,  Fed.  Cas.  15,469,  de- 
claring record  must  show  exception  was  made  at  time  of  trial;  Nieoll  v. 
Insurance  Co.,  3  Wood.  &  M.  537,  Fed.  Cas.  10,259,  holding  where  excep- 
tions are  taken  at  trial,  court  may  allow  them  to  be  reduced  to  form  after- 
ward and  filed  nunc  pro  tunc ;  Marine  etc.  Co.  v.  Manufacturing  Co.,  32  Fed. 
824,  refusing  to  sign  bill  of  exceptions  not  presented  at  the  term  nor 
within  a  reasonable  time;  United  States  v.  Claasen,  46  Fed.  69,  holding 
defendant  in  criminal  case  cannot  obtain  a  further  bill  of  exceptions,  after 
issuance  of  a  writ  of  error;  Johnson  v.  Garber,  73  Fed.  525,  43  U.  S.  App. 
107,  exceptions  to  rulings  cannot  be  considered  by  appellate  court  if  same 
were  not  taken  at  the  trial  and  before  verdict  was  rendered;  Lumber  Go. 
V.  Chapman,  74  Fed.  451,  42  U.  S.  App.  21,  sustaining  bills  of  exceptions 
signed  after  regular  term,  where  their  considerations  had  been  postponed 
by  formal  order  of  court;  Ex  parte  Nelson,  62  Ala.  382,  holding,  under 
statute,  bill  of  exceptions  must  be  signed  before  the  adjournment  of  the 
term;  Lenox  v.  Pike,  2  Ark.  ^2,  declaring  it  must  appear  that  exceptions 
were  taken  at  the  trial;  Bardin  v.  L'Engle,  13  Fla.  572,  holding  bill  of 
exceptions  should  be  made  up  and  signed  during  term  of  court  at  which 
trial  is  had;  Bond  v.  Baldwin,  9  Ga.  14,  holding  admission  of  illegal  testi- 
mony, not  objected  to  at  the  time,  is  not  ground  for  a  new  trial;  Evans  ▼. 
Fisher,  5  Gilm.  456,  in  any  case  bill  of  exceptions  should  appear  on  its 
face  to  have  been  taken  and  signed  at  the  trial;  Simonton  v.  Plank  Road 
Co.,  12  Ind.  380,  holding  where  leave  was  given  to  file  bill  of  exceptions 
within  sixty  days,  but  there  was  nothing  to  show  it  was  then  filed  by  leave 
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of  court,  it  could  not  be  considered ;  Baltimore  Bldg.  Assn.  v.  Grant,  41  Md. 
564,  holding  presumption  is  that  the  signing  was  done  by  consent  of  parties 
or  leave  of  court;  Hooker  v.  Sawyer,  56  Md.  469,  refusing  to  review  bill 
of  exceptions  signed  after  the  expiration  of  the  term;  Edelhoff  v.  Man- 
ufacturing Co.,  86  Md.  606,  39  AtL  315,  holding  bill  validly  signed  within 
the  time  fixed  by  order ;  Commonwealth  v.  Greenlaw,  119  Mass.  209,  holding 
application  for  an  extension  of  time  not  having  been  made  before  adjourn- 
ment of  term,  bill,  though  filed  three  days  after  verdict,  cannot  be  allowed ; 
Vicksburg  etc.  R.  R.  Co.  v.  Ragsdale,  51  Miss.  454,  by  agreement  the  bill  may 
be  settled  and  signed  during  vacation;  Williams  v.  Ramsey,  52  Miss.  858, 
holding  it  error  where  bill  was  signed  in  vacation ;  Consaul  v.  Lidell,  7  Mo. 
256,  holding  successor  to  trial  judge  had  no  right  to  sign  bill  of  exceptions 
-without  consent  of  opposite  party,  under  the  statute ;  Pomeroy  v.  Selmes,  8 
Mo.  732,  holding  bill  of  exceptions  cannot  be  signed  at  a  subsequent  term  of 
the  court  without  the  consent  of  the  other  party ;  Law  v.  Merrills,  6  Wend. 
278,  holding  bill  of  exceptions  must  appear  on  its  face  to  have  been  taken 
and  signed  at  trial  of  cause ;  Ah  Lep  v.  Gong  Choy,  13  Or.  210,  9  Pac.  485, 
holding  bill  should  be  tendered  immediately  after  trial,  but  settlement  may 
be  made  within  a  reasonable  time;  as  also  in  Ferrell  v.  Alder,  2  Swan,  79, 
ruling  similarly ;  Clark  v.  Lary,  3  Sneed,  80,  refusing  to  notice  bill  filed  out 
of  term  time;  McGavock  v.  Puryear, 6  Cold.  37,  also  so  holding;  Mallon  v. 
Tucker  M.  Co.,  7  Lea,  66,  holding  rule,  that  bill  of  exceptions  be  pre- 
sented within  fifteen  days  after  verdict,  is  not  unlawful  or  unreasonable; 
Nadenbousch  v.  Sharer,  2  W.  Va.  295,  declaring  exceptions  ought  to  be 
taken  before  the  jury  retires;  Brown  v.  Clarke,  4  How.  15,  11  L.  Ed.  855, 
arguendo;  dissenting  opinion  in  State  v.  Withrow,  135  Mo.  385,  36  S.  W. 
1038,  discussing  statute  limiting  time  of  preparing  bill  of  exceptions. 

Distinguished  in  Woods  v.  Lindvall,  48  Fed.'73,  4  U.  S.  App.  49,  holding 
bill  of  exceptions  may  be  allowed  and  filed  at  the  term  when  the  motion 
for  a  new  trial  is  finally  acted  on,  even  though  such  action  is  taken  at  a 
term  subsequent  to  the  entry  of  judgment. 

4  Pet.  108-110,  7  Zi.  Ed.  798,  EX  PABTE  TILLIKOHAflT. 

Supreme  Court  will  not  punish  attorney  for  contempt,  for  which  he  was 
stricken  ftom  District  Court  roll  of  attorneys,  by  forbidding  him  right  ^o  he 
counselor  at  itB  bar. 

Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  337,  48  L.  Ed.  1005, 
24  Sup.  Ct.  665,  order  of  Circuit  Court  finding  one  noi  a  party  to  suit  guilty 
of  contempt  in  violating  restraining  order,  is  reviewable  on  writ  of  error; 
State  V.  Mosher,  128  Iowa,  87,  103  N.  W.  107,  upholding  jurisdiction  of 
district  court  to  revoke  license  of  attorney;  dissenting  opinion  in  Ex  parte 
BevUle,  58  Fla.  185,  19  Ann.  Gas.  48,  27  L.  B.  A.  (N.  8.)  273,  50  South. 
690,  majority  jipholding  punishment  of  woman  for  contempt  who  refused  to 
testify  against  her  husband  before  grand. jury;  In  re  Litchfield,  13  Fed. 
869,  holding  parties  in  other  districts  than  that  in  which  bankruptcy  pro- 
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ceedings  are  pending  may  bring  suits  against  assignee  in  State  court  with- 
out being  guilty  of  a  contempt  of  the  court  which  appointed  assignee. 

Summary  jurisdiction.    Note,  2 'Am.  St.  Rep.  861. 

Disbarment  of  attorneys  and  causes  and  proceedings  therefor.    Note, 
95  Am.  Dec.  343. 

Courts,  tribunals,  and  persons  authorized  to  punish  contempts.    Note, 
117  Am.  St.  Rep.  959. 

Review  in  contempt  cases.    Note,  12  Am.  Dec.  184,  185. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Gas.  1915D,  1051. 

Right  of  one  court  to  punish  as  contempt  violation  of  order  of  another 

court.    Note,  11  Ann.  Gas.  1038.  > 

»■ 

Disbarment  in  one  court  does  not  affect  right  to  appear  before  another. 
Approved_in  In  re  Thatcher,  190  Fed.  978,  and  Thatcher  v.  United  States, 
212  Fed.  802,  129  C.  C.  A.  255,  where  attorney  had  been  disbarred  by 
Supreme  Court  of  Ohio,  motio^  for  entry  of  similar  order  in  Federal  court 
was  required  to  be  made  on  allegation  and  proof  of  actual  offense;  Propper 
V.  Owens,  136  Ga.  787,  72  S.  E.  242,  fraud  of  attorney  in  obtaining  admis- 
sion to  bar  of  Georgia  as  an  attorney  in  good  standing  in  another  State, 
without  disclosing  his  former  record,  authorized  his  disbarment;  In  re 
Talbot,  58  Ind.  App.  434, 108  N.  E.  243,  declaring  Act  March  7,  1913  (Acts 
1913,  c.  126),  invalid,  for  the  reason  that  it  seems  to  confer  power  to 
determine  whether  attorney  should  be  reinstated  in  some  other  court. 

Right  of  disbarred  or  suspended  attorney  or  unlicensed  person   to 
transact  legal  business  for  another.    Note,  24  L.  B.  A.  (N.  8.)  757. 

4  Pet.  111-123,  7  L.  Ed.  799/  BOTCE  y.  EDWABDS. 

Letter  describing  bill  of  exchange  bo  its  Identity  could  not  be  mistaken, 
and  promising  to  accept  it,  if  shown  to  one  who  afterward  takes  bill  on  credit 
of  letter,  is  binding  acceptance. 

Approved  in  Putnam  Nat.  Bank  v.  Snow,  172  Mass.  676,  52  N.  E.  1079, 
where  bill  was  drawn  after  promise  made;  Bank  of  Seneca  v.  First  Nat. 
Bank,  105  Mo.  App.  726,  78  S.  W.  1093,  bank  having  no  notice  of  letter 
of  credit  cannot  have  check  which  it  cashed  applied  in  extinguishment  of 
amount  named  in  letter;  Westberg  v.  Chicago  etc.  Co.,  117  Wis.  592,  94 
N.  W.  573,  holding  mere  retention  of  non-negotiable  bill  of  exchange  by 
drawee  is  not  equivalent  to  acceptance;  Scudder  v.  Bank,  91  U.  S.  414, 
23  L.  Ed.  249,  holding  a  parol  promise  to  accept  a  bill  is  an  acceptance 
thereof;  Cassel  v.  Dows,  1  Blatchf.  340,  341,  342,  Fed.  Cas.  2502,  holding 
where  letter  is  a  general  authority  to  draw,  writer  cannot  be  held  as 
acceptor;  Russell  v.  Wiggin,  2  Story,  237,  240,  Fed.  Cas.  12,165,  under 
facts  similar  to  main  case;  Bayard  v.VLathy,  2  McLean,  464,  Fed.  Cas. 
1131,  holding  an  authority  to  draw  several  bills  of  exchange,  payable  at 
specified  periods,  is  an  acceptance  to  one  taking  bills  on  the  credit  of  such 
an  authority;  State  Nat.  Bank  v.  Young,  5  McCrary,  14,  14  Fed.  890, 
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where  draft  was  not  described  in  unmistakable  terms;  Garrcttson  v.  Bank, 
39  Fed.  167,  7  L.  R.  A.  431,  to  telegram  asking  if  A.  would  pay  F.'s  check 
for  twenty-two  thousand  dollars,  reply  "T.  is  good.  Send  on  your  paper,** 
held  an  acceptance;  Smith  v.  Ledyard,  49  Ala.  282,  holding  one  acting 
on  faith  of  letter  of  credit,  not  actually  shown  him,  may  sue  for  a  refusal 
to  accept;  Nelson  v.  Bank,  48  111.  39,  40,  95  Am.  Dec.  512,  513,  allowing 
actipn  for  breach  of  promise  to  accept;  Carrollton  Bank  v.  Tayleur,  16  La. 
499,  35  Am.  Dec.  222,  holding  a  general  authority  to  draw  bills  will  not 
enable  a  purchaser  to  charge  drawee  upon  an  implied  promise  to  accept ; 
Franklin  Bank  v.  Lynch,  52  Md.  279,  86  Am,  Rep.  377,  holding  telegram 
did  not  amount  to  an  acceptance  of  a  certain  draft;  Murdock  v.  Mills,  11 
Met.  10,  holding  party  not  liable  where  agent's  authority  to  show  bills  was 
special,  and  he  exceeded  i^j  Exchange  Bank  v.  Rice,  98  Mass.  292,  293, 
holding  a  promise  to  accept  a  bill,  contained  in  a  letter  after  bill  has  been 
negotiated,  will  not  authorize  writer  to  be  sued  as  acceptor;  Bissell  v. 
Lewis,  4  Mich.  469,  holding  letter  to  be  an  unconditional  acceptance;  Over- 
man y.  Bank,  30  N.  J.  L.  69,  holding  it  essential  that  holder  took  bill  on 
the  faith  of  the  promise;  Ulster  Bank  v.  McFarlan,  3  Denio,  557,  holding 
that  the  promise  to  accept  must  describe  bill  unmistakably;  Lonsdale  v. 
Bank,  18  Ohio,  140,  holding  action  could  not  be  maintained  ^against  partie3 
as  acceptors,  but  merely  for  a  breach  of  promise  to  accept;  dissenting 
opinion  in  Talmage  ▼.  Williams,  27  La.  Ann.  655,  Birekhead  v.  Brown,  5 
Hill.  643;  Cunningham  v.  Shaw,  7  Pa.  Si  408,  Roman  v.  Serna,  40  Tex. 
316,  and  Carnegie  v.  A^rrison,  2  Met.  406,  all  arguendo. 

Distinguished  in  Banic  v.  Bohart  Corn  Co.,  84  Mo.  App.  424,  where  letter 
agreeing  to  pay  drafts  was  too  general. 

Letters  of  credit.    Note,  28  Am.  Rep.  347. 

In  action  on  accepted  bill,  promise  must  be  applied  to  tliat  particular 
bill;  in  action  on  breach  of  promise  to  accept  evidence  may  be  of  more  gen- 
eral character. 

Approved  in  Milmo  Nat.  Bank  v.  Cobbs,  53  Tex.  Civ.  6,  115  S.  W.  348. 
where  written  promise  to  drawer  to  accept  was  not  communicated  to  pur- 
chaser, it  did  not  figure  as  an  inducement  to  purchase  bill  of  exchange; 
Exchange  Bank  v.  Hubbard,  62  Fed.  115,  26  U.  S.  App.  133,  holding  de- 
fendants not  liable  as  acceptors,  but  as  for  a  loan  made  to  their  agents; 
Kennedy  v.  Geddes,  3  Ala.  585,  37  Am.  Dec.  716,  holding  action  will 
lie  on  promise  to  accept  bill  thereafter  to  be  drawn,  though  amount  and 
date  of  payment  are  unknown;  Whilden  v.  Bank,  64  Ala.  28,  30,  38  Am. 
Rep.  2,  4,  holding  that  in  declaring  against  a  party  as  the  acceptor,  it  was' 
not  necessary  to  aver  the  acceptance  was  in  writing;  Light  v.  Powers,  13 
Kan.  98,  holding  contract  to  accept  draft  need  not  be  in  writing;  Von  Phul 
V.  Sloan,  2  Rob.  (La.)  150,  38  Am.  Dec.  208,  holding  letter  not  to  be  an 
acceptance ;  First  Nat.  Bank  v.  Clark,  61  Md.  407,  48  Am.  Rep.  116,  holding 
drawee  is  not  liable  for  breach  of  promise  to  accept,  unless  promise  was 
made  at  time  draft  was  drawn;  Henrietta  Nat.  Bank  v.  Bank,  80  Tex.  651, 
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26  Am.  St.  Bep.  774,  16  S.  W.  321,  holding  description  in  telegram  sufficed 
to  sustain  an  action  for  refusal  to  pay  check ;  Kelley  v.  Greenough,  9  Wash. 
664,  38  Pac.  160,  holding  action  maintainable  on  breach  of  promise  to 
accept,  though  not  in  writing;  Putnam  Nat.  Bank  v.  Snow  (Mass.), 
52  N.  E.  1079,  holding  action  lies  for  breach  of  promise  to  accept  an  exist- 
ing bill,  in  favor  of  holder  of  a  bill  drawn  pursuant  to  such  promise,  and 
taken  by  him  on  the  faith  of  it. 

Courts  do  not  favor  the  doctrine  of  implied  acceptances  of  bills. 
Approved  in  Van  Buskirk  v.  State  Bank  of  Rocky  Ford,  35  Colo.  146, 
117  Am.  St.  Rep.  182,  83  Pac.  779,  action  by  holder  of  check  against  the 
drawee  based  upon  parol  promise  of  latter  to  pay  could  not  be  maintained ; 
Espy  V.  Bank,  18  Wall.  620,  21  L.  Ed.  951,  holding  verbal  reply  that  a 
check  is  good  extends  only  to  matters  of  which  the  bank  is  presumed  to 
have  knowledge;  Wildes  v.  Savage,  1  Story,  27,  Fed.  Gas.  17,653,  holding 
a  promise  to  accept  a  nonexisting  bill  payable  after  sight  does  not  amount 
to -an  acceptance;  Morse  v.  Bank,  Holmes,  214,  Fed.  Cas.  9857,  holding 
verbal  agreement  by  bank  to  pay  check  if  payee  will  deposit  it  in  another 
bank,  is  within  the  statute  of  frauds;  Bank  of  Springfield  v.  Bank,  30  Mo. 
App.  276,  holding  parol  statement  that  check  is  good  does  not  bind  bank 
to  pay  it  whenever  presented. 

Parol  acceptance  of  a  bill.    Note,  44  Am.  Dec.  254. 

Bills  are  contracts  of  the  State  where  they  are  to  be  paid. 
Approved  in  Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  812,  127  C.  C.  A. 
360,  law  of  England  governs  rights  of  parties  under  contract  made  iu 
England  for  sale  of  cotton  to  be  shipped  from  United  States  to  Liverpool ; 
Musson  V.  Lake,  4  How.  278,  11  *L.  Ed.  974,  holding  laws  of  the  State  where 
contract  between  indorser  and  all  subsequent  indorsees  was  made  governed ; 
Coghlan  v.  Railroad  Co.,  142  U.  S.  Ill,  35  L.  Ed.  955,  12  Sup.  Ct.  153, 
allowing  rate  of  interest  of  place  of  performance;  Hall  v.  Cordell,  142 
U.  S.  121,  35  L.  Ed.  958,  12  Sup.  Ct.  156,  holding  rules  of  place  of  per- 
formance determine  validity  of  acceptance;  Garrettson  v.  Bank,  47  Fed. 
870,  holding  an  acceptance  by  telegram  makes  it  a  contract  of  State  from 
where  telegram  was  sent ;  Chase  v.  Dow,  47  N.  H.  406,  holding  law  of  place 
where  note  which  stipulates  for  interest  is  made,  will  govern  rate;  Andrews 
v.  Hoxie,  5  Tex.  186,  declaring  the^  general  rule  to  be  that  rule  of  interest 
of  place  where  contract  was  to  be  performed  should  govern ;  Peck  v.  Mayo, 
14  Vt.  37,  39  Am.  Dec.  207,  holding  rate  of  interest  of  place  where  note 
was  payable  governs  damages,  if  note  is  not  paid  when  due;  dissenting 
opinion  in  Nelson  v.  Fotterall,  7  Leigh,  202,  majority  holding  bill  drawn 
in  Virginia  on  Liverpool  but  negotiated  in  New  York  a  Virginia  bill. 

Law  governing  interest.    Note,  50  Am.  Dec.  292. 

Damages  recoverable  by  holder  of  dishonored  foreign  bill  of  exchange. 

Note,  Ann.  Gas.  1913A,  813. 
Conflict  of  laws  as  to  measure  of  damages.    Note,  56  Ii«  B.  A.  807. 
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4  Pet.  124-138,  7  L.  Ed.  804,  UNITED  STATES  v.  MOBBISON. 

In  Virginia,  riglit  to  take  out  elegit  Is  not  suspended  by  suing  out  writ 
of  fieri  facias;  consequently  judgment  lien  continues  during  such  proceedings. 
Approved  in  First  Nat.  Bank  v.  Morsell,  1  McAr.  (D.  C.)  159,  a  judg- 
ment constitutes  lien  upon  an  equity  of  redemption  of  real  estate;  Mc- 
Millan V.  Davenport,  44  Mont.  31,  Ann.  Gas.  1912D,  984,  118  Pac.  758, 
an  interest  undisclosed  by  the  record  is  not  subject  to  the  lien  of  a 
docketed  judgment ;  Burton  v.  Smith,  13  Pet.  479,  483,  10  L.  Ed.  255,  257, 
no  matter  into  whose  hands  the  property  goes  the  lien  passes  cum  onere; 
Massingill  v.  Downs,  7.  How.  765,  12  L.  Ed.  905,  holding  statute  passed  in 
1841,  requiring  a  judgment  to  be  recorded  in  a  particular  way  in  order 
to  make  it  a  lien,  did  not  abrogate  lien  acquired  under  judgment  of  183.9 
not  so  recorded;  Morsell  v.  Bank,  91  U.  S.  360,  23  L.  Ed.  437,  holding  a 
judgment  at  law  is  not  a  lien  upon  real  estate  in  the  District  of  Columbia, 
which  before  judgment  had  been  conveyed  to  trustees  with  power  of  sale; 
Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  holding, 
where  State  adjudicatioiis  have  not  settled  the  law.  Federal  courts  will 
exercise  their  own  judgment;  Shrew  v.  Jones,  2  McLean,  80,  Fed.  Cas. 
12,818,  holding  at  common  law  there  was  no  lien  on  land,  but  there  was 
one  under  the  elegit;  Mansony  v.  Bank,  4  Ala.  749,  750,  holding  where 
judgment  is  enjoined,  it  suspends  the  lien;  Patton  v.  Hayter,  15  Ala.  22, 
holding  if  senior  judgment  creditor  instructs  sheriff  to  hold  up  the  execu- 
tion, it  will  postpone  the  lien  of  his  judgment  in  favor  of  junior  judgment 
upon  which  executions  have  been  issued  and  served;  Byers  v.  Fowler,  12 
Ark.  278,  54  Am.  Dec.  280,  holding  judgment  of  Circuit  Court  operates  as  a 
lien  upon  all  lands  of  defendant  in  the  State;  Moseley  v.  Edwards,  2  Fla. 
435,  holding  lien  of  a  judgment  is  not  lost  by  delay  in  suing  out  execu- 
tion; McAfee  v.  Reynolds,  130  Ind.  39,  30  Am.  St.  Bep.  199,  18  L.  B.  A. 
214,  28  N.  E.  425,  declaring  lien  of  judgment  given  by  statute  cannot  be 
prolonged  by  court;  Davidson  v.  Myers,  24  Md.  556,  holding  judgment  by 
default,  interlocutory  in  nature,  not  a  lien;  Ashton  v.  Slater,  19  Minn. 
350,  holding  judgment  creditor,  after  the  expiration  of  the  time  within 
which  an  execution  could  be  issued  on  said  judgment,  is  not  entitled  to  the 
assistance  of  equity  for  the  enforcement  of  the  lien;  Love  v.  Harper,  4 
Humph.  115,  holding  lien  of  judgment  is  not  lost  or  suspended  by  an 
agreement  to  suspend  execution;  Findlay  v.  Toncray,  2  Rob.  (Va.)  378, 
declaring  lien  continues  during  the  capacity  to  issue  an  elegit,  and  fact  that 
elegit  was  not  sued  out  till. after  sale  is  immaterial;  Taylor  v.  Spindle,  2 
Gratt.  57,  66,  though  a  fieri  facias  has  been  issued,  judgment  is  a  lien  from 
day  of  its  rendition;  Hutcheson  v.  Qrubbs,  80  Va.  255,  and  In  re  Boyd,  4 
Sawy.  264,  Fed.  Cas.  1746,  discussing  judgment  liens;  Coombs  v.  Jordan, 
3  Bland.  Ch.  324,  22  Am.  Dec.  271,  arguendo. 

Distinguished  in  Lisle  v.  Cheney,  36  Kan.  585,  586,  13  Pac.  820,  holding, 
-under  statute,  lien  attaches  from  rendition  of  judgment. 

Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  469,  470. 
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Federal  conrt  follows  State  court's  decision  construing  statnte  as  to  exe- 
cutions and  reverses  Judgment  of  Circuit  Oourt  rendered  previous  to  it. 

Approved  in  Wade  v.  Travis  County,  174  "U.  S.  508,  43  L.  Ed.  1064,  19 
Sup.  Ct.  718,  even  where  State  court  reverses  former  construction  pending 
Federal  suit;  Coltrane  v.  Baltimore  Bldg.  &  Loan  Assn.,  110  Fed.  315,  con- 
struing Maryland  statute  regarding  building  association's  right  to  collect 
premiums  in  installments ;  dissenting  opinion  in  James  v.  Gray,  131  Fed. 
414,  65  C.  C.  A.  385,  majority  holding  loan  made  by  wife  to  husband  from 
her  separate  property  is  provable  against  his  estate  in  bankruptcy,  irre- 
spective of  State  law  respecting  its  enforceability;  Ward  v.  Chamberlain, 
2  Black,  438,  17  L.  Ed.  324,  holding  judgments  in  Federal  courts  are  liens 
where  those  of  State  courts  are  made  so  by  law  of  the  State;  Lefiingwell 
V.  Warren,  2  Black,  603,  17  L.  Ed.  262,  holding  if  highest  judicial  tribunal 
of  a  State  adopt  new  views  as  to  the  proper  construction  of  a  State  stat- 
ute, and  reverse  its  former  decisions,  this  court  will  follow  the  latest 
settled  adjudications;  dissenting  opinion  iii  Gelpcke  v.  Dubuque,  1  Wall. 
212,  213,  17  L.  Ed.  527,  528,  majority  refusing  to  follow  decisions,  which 
may  prove  but  oscillations ;  Blossburg  R.  R.  Co.  v.  Railroad,  5  Blatchf .  391, 
Fed.  Cas.  1563,  following  latest  construction  of  statute  of  limitation  by 
State  court  of  last  resort;  Loring  v.  Marsh,  2  Cliff.  319,  Fed.  Cas.  8514, 
holding  Federal  courts  must  follow  State  construction  of  State  statute  if  it 
can  be  ascertained;  King  v.  Wilson,  1  Dill.  567,  Fed.  Cas.  7810,  following 
State  court  decision  upholding  a  statute,  although  overruling  settled  ad- 
judications considered  as  sound  expositions  of  State  Constitution;  In  re 
Wyllie,  2  Hughes,  459,  Fed.  Cas.  18,112,  the  reference  to  "State  exemption 
laws"  in  bankrupt  act  confines  the  inquiry  to  exemptions  under  State  laws 
as  interpreted  by  the  adjudications  of  its  highest  court ;  Mitchell  v.  Lippin- 
cott,  2  Woods,  473,  Fed.  Cas.  9665,  holding  Federal  courts  bound  by  later 
State  decisions,  declaring  mortgage  invalid,  which,  according  to  State  de- 
cisions, was  valid  when  made ;  Udell  v.  The  Ohio,  24  Fed.  Cas.  497,  following 
State  court's  decision  on  State  statute  as  to  maritime  liens;  New  Hamp- 
shire V.  The  Railway,  3  Fed.  889,  and  Braun  v.  Comn^issioners,  66  Fed.  479, 
following  State  court's  construction  of  local  statute;  Myrick  v.  Heard,  31 
Fed.  243,  refusing  to  follow  oscillations  of  State  courts  in  the  process  of 
settlement;  Bloodgood  v.  Grasey,  31  Ala.  589,  holding  State  court's  con- 
struction of  State  statute  is  authoritative,  though  made  after  the  transac- 
tion elsewhere  arose ;  McClure  v.  Owen,  26  Iowa,  254,  holding  Federal  courts 
will  follow  latest  settled  State  adjudications  of  statute,  reversing  former 
decision ;  Commonwealth  v.  Railroad  Co.,  58  'Pa.  St.  44,  holding  Circuit 
Court  of  the  United  States  is  not  the  court  of  another  sovereign  to  one 
of  the  States;  Alexander  v.  Worthington,  5  Md.  486,  discussing  stare 
decisis. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  8.)  436. 
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4  Pet.  139-146,  7  L.  Ed.  809,  COLUMBIAN  INS.  CO.  ▼.  ASHBT. 

An  abandonment,  if  legally  made,  imts  underwriter  completely  in  place 
of  asstired,  and  agent  of  latter  becomes  agent  of  former. 

Approved  in  The  Livingstone,  122  Fed  281,  insurer  is  entitled  to  pro- 
ceeds of  suit  against  second  vessel  for  collision;  Copeland  v.  Security  Co., 
Woolnr.  286,  Fed.  Cas.  3210,  declaring  the  act  operating  as  an  abandon- 
ment should  be  decisive;  Cincinnati  Ins.  Co.  v.  Bakewell,  4  B.  Mon.  544, 
Hooper  v.  Whitney,  19  La.  271,  holding  abandonment  puts  the  insurer  in 
place  of  the  assured;  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  378,  379, 
41  Am«  Dec,  597,  598,  declaring  that  master  and  mariners  are  agents  of  the 
owner  of  the  cargo,  as  well  as  the  owners  of  the  vessel,  )ience  a  deviation 
by  them  discharges  insurance  on  cargo. 

Distinguished  in  Clark  v.  Wilson,  103  Mass.  227,  4  Adl  Bep.  538,  decid- 
ing that  holders  of  a  bill  of  sale  of  vessel  intended  as  a  mortgage  may 
maintain  action  for  conversion,  notwithstanding  they  abandoned. 

Acts  of  ownership  by  owner  may  amount  to  relinqulsliment  of  an  un- 
accepted abandonment. 

Cited  in  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  337,  Fed.  Cas.  5487, 
holding  if  underwriter  takes  possession  and  repairs  vessel,  this  amounts  to 
an  acceptance  of  the  abandonment. 

Offer  by  professed  agent  of  underwriters  to  pay  ezpensee,  does  not  ter- 
minate unaccepted  abandonment. 

Cited  in  Cincinnati  IHs.  Co.  v.  Bakewell,  4  B.  Mon.  557,  insurers  taking 
abandoned  boat  presumably  acted  as  insurers  only. 

Miscellaneous.  Criticised  in  Barnard  v.  Adams,  10  How.  308,  13  L.  Ed. 
438. 

4  Pet.  147-151,  7  L.  Ed.  811,  HABBI8  ▼.  D'WOLF. 

Under  collection  act  of  1799,  United  States  acquires  no  lien  by  reason  of 
unpaid  duty  bonds  that  would  defeat  assignment  of  subsequent  imports  by 
same  consignees.  ^ 

Cited  in  Ex  parte  Waddell,  28  Fed.  Cas.  1314,  distinguishing  right  to 
priority  of  payment  from  specific  lien;  United  States  v.  Fawcett,  86  Fed. 
902,  construing  act  of  1890  on  same  subject. 

In  this  case,  marshal  was  sued  in  replevin  in  Circuit  Court  for  goods 
attached  under  Circuit  Court  writ. 

Practice  approved  in  Maddux  v.  Usher,  2  Hask.  267,  Fed.  Cas.  8936. 

4  Pet.  152-171,  7  Ir.  Ed.  813,  BEATT  ▼.  KNOWUSB. 

Act  of  incorporation,  declared  a  public  act,  must  be  Judicially  noticed. 
Cited  in  State  v.  Coosaw  Min.  Co>,  45  Fed.  808,  holding  Federal  courts 
will  take   judicial   notice   of  public   statutes   under  which   complainants 
claim;  Hard  v.  Decorah,  43  lowa^  316,  when  a  city  is  incorporated  by  special 
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act,  the  courts  will  judicially  notice  its  incorporation;  Hornberger  v.  State, 
47  Neb.  50,  66  N.  W.  26,  under  similar  facts  to  maintain  case ;  Crawford  v. 
Linn  Co.,  11  Or.  499,  5  Pac.  747,  a  law  is  public  when  all  persons  must 
take  notice  of  it  at  their  peril. 

Judicial  notice.    Notes,  89  Am.  Dec.  667;  49  Am.  Eep.  202. 

Facts  of  which  the  courts  will  take  judicial  notice.    Note,  124  Am. 
St  Bep.  60. 

Corporate  powers  are  strictly  limited  to  those  conferred. 
Approved  in  Graham  v.  Chicago  etc.  Ry.  Co.,  39  Ind.  App.  300,  77  N.  E. 
1056,  railroad  company  existing  by  virtue  of  section  ^153,  Burns*  Ann. 
Stats.  1901,  cannot  evade  the  limitations  placed  on  it  by  that  statute;  dis- 
senting opinion  in  United  States  v.  Robertson,  5  Pet.  666,  672,  8  L,  Ed.  266, 
268,  construing  a  bond  executed  by  president  and  directors  of  a  bank  to 
the  United  States;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  546, 
559,  9  L.  Ed.  824,  828,  declaring  that  in  public  grants  nothing  passes  by 
implication;  Planters'  Bank  v.  Sharp,  6  IJow.  319,  12  L.  Ed.  455,  where 
bank  was  chartered  with  power  among  others  "to  discount  bills  and  notes," 
a  law  passed  forbidding  it  to  transfer  by  indorsement  any  note  or  bill  is 
unconstitutional;  Missionary  Society  v.  Dalles,  107  U.  S.  342,  27  L.  Ed. 
547,  2  Sup.  Ct.  677,  holding  under  act  of  1848  a  religious  society  acquired 
title  only  to  such  lands  then  actually  occupied  as  a  missionary  station; 
Alabama  R.  R.  Co.  v.  Jones,  5  N.  B.  R.  105,  1  Fed.  Cas.  278,  holding  pro- 
vision in  charter  authorizing  corporation  "to  manufacture  materials  for  its 
equipment"  does  not  constitute  it  a  manufacturer;  Pullan  v.  Railroad,  4 
Biss.  41,  Fed.  Cas.  11,461,  holding  authority  to  mortgage  its  "road,  income 
and  other  property,"  does  not  authorize  a  mortgage  of  its  franchise;  Min- 
turn  V.  Larue,  McAll.  375,  Fed.  Cas.  9646,  declaring  that  no  powers  will 
be  construed  to  have  been  given  by  implication  in  a  franchise,  unless  of  a 
direct  character;  Sumner  v.  Marcy,  3  Wood.  &  M.  112,  Fed.  Cas.  13,609, 
holding  corporation  chartered  for  manufacturing  cannot  engage  in  bank- 
ing ;  Wheeling  v.  Baltimore,  1  Hughes,  98,  Fed.  Cas.  17,502,  declaring  city 
could  not  purchase  personal  property  for  other  than  corporation  purposes; 
Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  540,  holding  plaintiff  took  by 
its  franchise  right  to  light  streets  with  gas,  but  not  the  right  to  light  city 
by  all  methods  of  illumination ;  Smith  v.  Alabama  Life  Ins.  etc.  Co.,  4  Ala. 
561,  holding  company,  though  charter  authorized  it  to  invest  in  such  real 
or  personal  securities  as  it  might  deem  proper,  could  not  issue  bonds  and 
exchange  them  for  bonds  of  an  individual ;  Saltmarsh  v.  Planters'  etc.  Bank, 
14  Ala.  675,  holding  bank,  after  its  charter  had  been  declared  forfeited, 
had  not  power  to  purchase  a  bill  of  exchange;  Ex  parte  Burnett,  30  Ala. 
465,  holding  law  fixing  town  liquor  license  at  one  thousand  dollars  is  pro- 
hibitory and  unauthorized  by  charter;  Montgomery  v.  Montgomery  etc. 
Plank  Road  Co.,  31  Ala.  83,  84,  limiting  "every  other  matter  and  thing" 
to  such  subjects  as  are  cognate  to  the  powers  expressly  conferred;  Bliss 
V.  Anderson^  31  Ala.  623^  70  Am.  Dec.  514,  holding  charter  did  not  author* 
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ize  the  issuance  of  certificates  of  deposit  to  circulate  as  money;  Grand 
Lodge  v.  Waddill,  36  Ala.  318,  deciding  that  lodge  of  freemasons  had  no 
power  to  lend  money;  dissenting  opinion  in  Philadelphia  Loan  Co.  v. 
Towner,  13  Conn.  267,  majority  allowing  recovery  on  usurious  note  of  a 
Pennsylvania  corporation  in  Connecticut,  though  corporate  charter  allowed 
but  six  per  cent  to  be  charged;  dissenting  opinion  in  Southern  Life  Ins. 
etc.  Co.  V.  Lanier,  5  Fla.  170,  majority  holding  where  bank  was  authorized 
to  sell  surrendered  stock  and  invest  in  bonds,  it  could  receive  bond  directly 
for  stock,  issued ;  dissenting  opinion  in  Tuttle  v.  Walton,  1  Ga.  59,  major- 
ity holding  by-law  asserting  liens  on  stock  for  debts  due  company,  as  be- 
tween the  corporators,  was  valid;  McLeod  v.  Burroughs,  9  Ga.  222,  hold- 
ing authority  in  franchise  must  operate  in  favor  of  the  public;  Shorter  v. 
Smith,  9  Ga.  524,  holding  legislature  may  grant  a  like  privilege  to  another, 
however  it  may  tend  to  destroy  the  profits  of  the  first;  American  Colo- 
nization Soc.  V.  Gartrell,  23  Ga.  452,  holding  society  incompetent  to  take 
the  property;  Carlton  v.  Southern  Mutual  Ins.  Co.,  72  Ga.  402,  construing 
charter  of  a  mutual  insurance  company ;  State  v.  Smith,  31  Iowa,  495,  hold- 
ing municipality  can  exercise  no  power  of  taxation,  unless  expressly  con- 
ferred ;  People  v.  Theological  Seminary,  174  111.  180,  51  N-  E.  199,  holding 
exemption  from  taxation  did  not  include  property  held  as  an  investment, 
though  income  was  used  solely  for  school  purposes;  Breaux  v, . Iberville, 
23  La.  Ann.  236,  holding  bonds  issued  by  police  jury  of  a  parish  are  void ; 
Franklin  Co.  v.  Lewiston  Inst,  etc.,  68  Me.  45,  28  Am.  Bep.  11,  holding  act 
of  corporation  in  borrowing  money  to  buy  stock  was  ultra  vires;  Spaul- 
ding  V.  Lowell,  23  Pick.  76,  holding  appropriation  of  upper  story  of  public 
building  to  other  purposes  than  a  market  was  not  an  excess  of  authority; 
Green  v.  Graves,  1  Doug.  (Mich.)  367,  holding  "act  to  organize  and  regu- 
late banking  associations''  void  as  being  an  act  providing  for  incorpora- 
tion without  the  assent  of  at  least  two-thirds  of  each  house ;  President  etc. 
of  Bank  of  Michigan  v.  Niles,  1  Doug.  (Mich.)  404,  41  Am.  Dec.  577,  hold- 
ing bank  had  no  right  to  purchase  lands  for  the  purpose  of  selling  them 
again;  Williams  v.  Lash,  8  Minn.  508,  holding  county  has  no  capacity  to 
purchase  lands  for  other  than  a  public  use;  Collins  v.  Sherman,  31  Miss. 
700,  holding  exclusive  privileges  in  grants  to  corporations  cannot  be 
founded  on  implication;  St.  Louis  v.  Russell,  9  Mo.  513,  holding  city  had 
power  to  sell  land  for  nonpayment  of  taxes;  Blair  v.  Insurance  Co.,  10 
Mo.  565,  47  Am.  Dec.  132,  holding  that  a  corporation  organized  for  insur- 
ing has  no  power  to  engage  in  banking  business;  Bank  of  Louisville  v. 
Young,  37  Mo.  406,  holding  corporation,  although  forbidden  to  take  more 
than  six  per  cent  interest  by  its  charter,  may  in  other  States  charge  the 
rate  allowed;  Carond^let  v,  Picot,  38  Mo.  129,  holding  a  municipality  can- 
not provide  for  the  collection  of  taxes  by  a  suit,  unless  the  power  be  spe- 
cially delegated  by  its  charter;  Ruggles  v.  Collier,  43  Mo.  375,  declaring 
that  a  municipality  must  conform  strictly  to  the  statute  giving  it  power; 
Pacific  R.  R.  Co.  v.  Seely,  45  Mo.  220,  100  Am.  Dec.  375,  holding  a  corpo- 
ration has  no  power  to  acquire  land  for  purposes  of  speculation;  Clarke  v. 
Omaha  etc.  R;  R.  Co.,  4  Neb.  466;  holding  corporation  organized  for  building 
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a  railroad  has  not  power  to  sell  its  property  in  its  franchises,  nntil  its  road 
has  been  constructed;  Trustees  of  South  Newmarket  Methodist  Seminary 
V.  Peaslee,  15  N.  jH.  331,  holding  a  corporation  cannot  be  a  trustee  for 
purposes  foreign  to  its  institution;  Pearson  v.  Concord  R.  R.  Corp.,  62 
N.  H.  549,  13  Am.  St.  Bep.  603,  holding  a  railroad  corporation  cannot  be- 
come a  stockholder  in  another  railroad  to  control  its  business  unless 
authorized  by  statute;  State  v.  Commissioners  of  Mansfield,  23  N.  J.  L. 
513,  57  AYn.  Dec.  410,  deciding  that  railroad  can  hold  land  for  repair-shops, 
car-houses,  etc.,  but  not  for  houses  for  employees,  or  for  car  factories; 
Leggett  V.  New  Jersey  Mfg.  etc.  Co.,  1  N.  J.  IJq.  550,  23  Am.  Dec  781, 
holding  mortgage  signed  by  president  and  cashier,  without  authority  of  the 
board  of  directors,  is  invalid;  Delaware  etc.  Canal  Co.  v.  Camden  etc. 
R.  R.  Co.,  16  N.  J.  Eq.  372,  declaring  that  ambiguity  in  fralichise  is  to  be 
construed  against  the  corporation;  Wright  v.  Briggs,  2  Hill,  79,  where  vil- 
lage was  authorized  to  levy  assessment  to  improve  sidewalks,  an  assess- 
ment for  improving  a  street  was  void;  Curtis  v.  Leavitt,  15  N.  Y.  212, 
holding  banking  associations  prior  to  June,  1840,  could  lawfully  issue  time 
paper,  provided  it  was  not  intended  to  circulate  as  money;  Bank  of  Chilli- 
cothe  v.  Chillicothe,  7  Ohio,  36,  80  Am.  Dec.  187,  holding  municipality  could 
borrow  money  without  express  authority;  Bank  of  Chillicothe  v.  Swayne, 
8  Ohio,  287,  82  Am.  Dec.  715,  holding  corporation  cannot  take  a  higher 
rate  of  interest  than  its  charter  permits;  State  v.  Granville  Alexandrian 
Soc,  11  Ohio,  12,  holding  grant  of  power  to  hold,  sell  and  mortgage  real 
estate  does  not  confer  banking  privileges ;  Bartholomew  v.  Bentley,  1  Ohio 
St.  41,  holding  an  organization  to  protect  officers  and  shareholders  must  be 
substantially  in  accordance  with  the  charter;  Cleveland  etc.  R.  R.  Co.  v. 
Himrod  Furnace  Co.,  37  Ohio  St.  330,  41  Am,  Rep.  514,  holding  board  of 
directors  had  power  to  make  the  contract;  Johnson  v.  Philadelphia,  60  Pa. 
St.  451,  holding  that  charters  are  to  be  construed  in  favor  of  the  public; 
Flagstaff  S.  M.  Co.  v.  Patrick,  2  Utah,  315,  holding  corporation  is  not 
bound  by  an  unauthorized  contract  m"&de  by  its  board  of  directors;  Pfeis- 
ter  v.  Wheeling  Bldg.  Assn.,  19  W.  Va.  697,  defining  powers  of  building 
associations;  Janesville  Bridge  Co.  v.  Stoughton,  1  Pinn.  672,  holding 
bridge  charter  did  not  confer  an  exclusive  right j  Denniston  v.  Alabama 
Gold  Life  Ins.  Co.,  73  Ala.  467,  arguendo. 

Rule  that  grant  in  Constitution  or  statute  made  to  private  person  or 
to  corporation  is  to  be  construed  in  favor  of  public.  Note,  AnxL  Cas. 
1914A,  158. 

Power  to  impose  tax  on  real  estate  and  sell  it  for  failure  to  pay  is  high 
prerogative,  and  should  never  be  exercised  where  right  is  doubtful. 

Cited  in  Scott  v.  Babcock,  3  G.  Greene,  141,  holding  nothing  can  be  pre- 
sumed in  favor  of  the  proceedings  of  officers  in  order  to  sustain  a  tax  title ; 
Cahoon  v.  Coe,  57  N.  H.  596,  declaring  that  all  prerequisites  to  the  power 
of  selling  lands  for  nonpayment  of  taxes  must  precede  its  exercise;  State 
V.  Guttenberg,  39  N.  J.  L.  663,  holding  that  when  anybody  subordinate  to 
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the  legislature  attempts  to  levy  a  tax,  it  must  show  an  unmistakable  author- 
ity; Sharp  V.  Speir,  4  Hill,  83,  holding  power  given  municipality  to  sell 
lands  for  taxes  imposed  thereon  does  not  authorize  a  sale  for  taxes  im- 
posed on  occupants  and  owners  merely;  dissenting  opinion  in  Brodhead  v. 
Milwaukee,  19"  Wis.  673,  majority  holding  tax  not  invalid  by  reason  of 
alleged  irregularities  in  proceedings  of  electors,  when  tax  was  voted. 

Power  of  legislature  to  delegate  power  of  taxation.    Note,  74  Am. 
Dec.  592. 

Miscellaneous.  Cited  in  Dodge  v.  Woolsey,  18  How.  354,  15  L.  Ed.  410, 
to  illustrate  the  cautious  wisdom  of  that  provision  of  the  Constitution 
which  secures  to  the  citizens  of  the  different  States  a  right  ^fco  sue  in  the 
Federal  courts;  Gilmer  v.  Lime  Point,  19  Cal.  60,  not  in  point;  Gorham  v. 
Luckett,  6  B.  Mon.  648,  an  error. 

4  Pet.  172-183,  7  L.  Ed.  821,  WILCOX  ▼.  PLXTMHeB. 

Statute  of  limitations  begins  to  run  in  action  against  attorney  for  negli- 
gence from  date  of  such  negligence,  thougli  actual  damage  is  suffered  after- 
ward. 

Approved  in  Hill  v.  Empire  State-Idaho  Min.  etc.  Co.,  158  Fed.  884,  in 
action  for  damages  from  overflow  of  land,  cause  of  action  as  to  any  particular 
damage  accrued  when  such  damage  was  suffered ;  Rachen  etc.  Fire  Ins.  Co.  v. 
Morton,  156  Fed.  657, 13  Ann.  Cas:  692, 15  L.  R.  A.  (N.  S.)  156,  84  C.  C.  A. 
366,  in  action  by  insurance  company  to  recover  amount  paid  by  it  to  holder 
of  a  canceled  policy,  which  had  been  assigned  instead  of  surrendered  to 
company,  statute  of  limitations  began  to  run  when  policy  was  assigned  in 
violation  of  agreement  to  surrender;  O'Connor  v.  Aetna  Life  Ins.  Co.,  67 
Neb.  126,  93  N.  W.  138,  where  one  borrowed  money  to  pay  off  mortgage 
and  gave  mortgage  on  same  premises  as  security,  and  lender  paid  off  mort- 
gage without  getting  surrender  and  assignee  thereof  foreclosed,  borrower's 
suit  against  lender  for  damages  barred  in  five  years  after  payment;  Mast 
V.  Sapp,  140  N.  C.  539,  540,  541,  111  Am-  St.  Rep.  868,  5  L.  R.  A.  (N.  S.) 
379,  53  S.  E.  352,  determining  survival  of  action  for  injuries  to  house 
caused  by  breaking  of  reservoir  in  which  accident  owner  killed ;  Woodland 
Oil  Co.  V.  A.  M.  Byers  &  Co.,  223  P^.  246,  132  Am.  St.  Rep.  737,  72  Atl. 
520,  in  action  to  recover  for  breach  of  warranty  as  to  quality  of  goods  sold, 
cause  of  action  accrued  when  defective  goods  were  delivered;  Johnson  v. 
Beattie,  88  Vt.  515,  516,  517,  93  Atl.  251,  252,  where  sheriff  failed  to  per- 
form his  legal  duty,  breach  gave  rise  to  right  of  action  at  once,  though 
entire  injury  was  not  yet  discovered;  dissenting  opinion  in  Gillette  v. 
Tucker,  67  Ohio  St.  137,  65  N.  E.  873,  majority  holding  statute  runs  from 
time  physician  abandons  case;  Amy  v.  Dubuque,  98  U.  S.  474,  25  L.  Ed. 
230,  holding  Iowa  statute  of  limitations  runs  against  coupon  interest  war- 
rants from  maturity,  though  still  attached;  Scovill  v.  Thayer,  105  U.  S. 
153,  26  L.  Ed.  973,  holding  limitation  prescribed  by  bankrupt  act  does  not 
begin  to  run  in  stockholder's  favor  until  court  orders  an  assessment  to  be 
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made  upon  unpaid  stock;  Mardis  v.  Shackleford,  4  Ala.  505,  506,  holding 
statute  begins  to  run  in  favor  of  an  attorney  from  the  time  he  becomes 
liable  to  an  action;  Governor  v.  Gordon,  15  Ala.  78,  holding  statute  runs 
from  date  of  notary's  default,  not  from  the  time  of  its  discovery;  Snedieor 
v.  Davis,  17  Ala.  480,  481,  holding  cause  of  action  against  principal  for 
negligence  of  deputy  clerk  accrues  at  time  act  is  done;  Kimbro  v.  Waller, 
21  Ala.  379,  replication  that  no  demand  had  been  made,  in  action  against 
attorney,  pleading  statute  of  limitations  was  held  demurrable;  Denton  v. 
Embury,  10  Ark.  238,  holding  statute  runs,  though  accrual  of  action  was 
unknown  to  plaintiff,  unless  attorney  has  been  guilty  of  fraud;  White  v. 
Reagan,  32  Ark.  290,  holding  statute  as  between  attorney  and  client  runs 
immediately  >  as  also  in  Lattin  v.  Gillette,  95  Cal.  322,  29  Am.  St.  Bep.  119, 
30  Pac.  547,  ruling  similarly;  Ware  v.  State,  74  Ind.  185,  holding  where 
auditor  drew  a  warrant  in  his  own  favor,  statute  of  limitations  b^an  to 
run  against  his  bond  at  once;  Steel  v.  Bryant,  49  Iowa,  117,  holding  stat- 
ute does  not  begin  to  run  upon  cause  of  action  against  clerk  of  court  for 
negligence  in  accepting  an  insufficient  stay  bond,  until  the  stay  expires; 
Russell  V.  Polk  Co:  Abst.  Co.,  87  Iowa,  242,  244,  43  Am.  St.  Bep.  886,  887, 
54  N.  W.  214,  215,  holding  action  against  maker  of  abstract  is  barred  five 
years  from  date  of  delivery  of  abstract,  though  error  be  not  discovered 
until  long  afterward;  Bartlett  v.  Bullcne,  23  Kan.  612,  holding  action  against 
notary  accrued  at  time  of  the  making  of  the  false  certificate;  Provident 
Loan  Trust  Co.  v.  Walcott,  5  Kan.  Ay)p.  .476,  47  Pac.  9,  holding  cause  of  ac- 
tion against  abstracter  of  titles  accrues  from  date  of  delivery  of  wrong  cer- 
tificate; Kinnison  v.  Carpenter,  9  Bush,  606,  holding  action  accrued  against 
judge  accepting  a  defective  bond,  at  time  of  misfeasance;  Betts  v.  Norris, 
21  Me.  323,  88  Am.  Dec.  269,  holding  action  against  officer  for  neglect  in 
not  attaching  accrued  at  time  of  his  return,  see  dissenting  opinion,  p.  329 ; 
Wilson  V.  Ivy,  32  Miss.  235,  holding  statute  runs  from  time  the  fraudulent 
representations  as  to  title  of  property  were  made;  Schade  v.  Gehner,  133 
Mo.  259,  34  S.  W.  578,  and  Rankin  v.  Schaeffer,  4  Mo.  App.  110,  action 
for  negligence  in  examining  title  accrues  at  time  examination  is  made  and 
reported;  Carpet  Co.  v.  Dornan,  64  Mo.  App.  25,  holding  statute  as  to 
enforcement  of  warrant  that  carpet  is  free  from  spots  begins  to  run  from 
the  time  of  their  appearance;  Baucum  v.  Streater,  5  Jones  (N.  C),  71,  hold- 
ing statute  in  action  for  breach  of  warranty  runs  from  date  of  the  con- 
tract; Daniel  v.  Grizzard,  117  N.  C.  Ill,  23  S.  E.  94,  holding  breach  of 
official  bond  of  register  occurs  at  the  time  of  his  neglect ;  Kerns  v,  Schoon- 
maker,  4  Ohio,  333,  22  Am.  Dec.  758,  declaring  that  statute  runs  from  time 
act  was  committed,  not  from  time  of  the  discovery;  Douglas  v.  Corry,  46 
Ohio  St.  353,  15  Am.  St.  Rep.  606,  21  N.  E.  442,  holding  statute  runs  from 
time  attorney  collected  money  for  client  where  there  has  been  no  fraudu- 
lent concealment  of  receipt,  as  also  in  Campbell  v.  Boggs,  48  Pa.  St.  525; 
Moore  v.  Juvenal,  92  Pa.  St.  490,  holding  statute  runs  from  time  attor- 
ney's breach  of  duty  occurred;  Owen  v.  Savings  Bank,  97  Pa.  St.  54,  89 
Am.  Rep.  795,  holding  cause  of  action  against  recorder  of  deeds  for  false 
certificate  accrues  when  claimant  parted  with  his  money  on  the  faith  of  it; 
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Thomas  v«  Ervin^  Oheves,  24,  34  Am.  Dec.  688,  holding  statute  in  action 
against  an  attorney  for  negligence  mns  from  time  of  negligent  act;  East 
T.  &  G.  B.  R.  V.  Nelson,  1  Cold.  278,  holding  while  goods  are  in  store,  con- 
signor can  sue  carrier  for  delay,  or  neglect  in  caring  for  them;  M* Alex- 
ander v.^  Montgomery,  4  Leigh  (Va.),  67,  holding  statute  ran  from  time 
breach  of  contract  occurred;  Huston  v.  Cantril,  11  Leigh  (Va.),  149, 
arguendo.  ' 

Distinguished  in  Power  v.  Munger,  52  Fed.  710,  10  U.  S.  App.  289,  hold- 
ing statute  did  not  begin  to  run  until  plaintiff  had  paid  the  judg;ment, 
recovered  because  of  defendant's  negligence;  Pinkston  v.  Brewster,  14  Ala. 
320,  holding  statute  did  not  run  from  the  date  of  the  misapplication*  of  the 
funds  by  the  trustee;  People  v.  Cramer,  15  Colo.  159,  25  Pac.  303,  hold- 
ing cause  of  action  against  a  public  official,  as  a  sheriff,  accrues  when 
consequential  injury  has  followed;  as  also  in  Bank  v.  Waterman,  26  Conn. 
336  (see  dissenting  opinion,  p.  347) ;  Smith  v.  Seattle,  18  Wash.  488,  63 
Am.  St.  Eep.  913,  51  Pac.  1059,  holding  cause  of  action  for  injuries  from 
removal  of  lateral  support  accrues  not  at  date  of  removal,  but  at  time  that 
injury  actually  results  therefrom. 

Operation  of  the  statute  of  limitations  where  a  cause  of  action  for 
nominal  damages  subsequently  ripens  into  a  right  to  ^ctual  dam- 
ages.   Note,  126  Am.  St.  Bep.  951. 

Limitation  against  action  for  wrongful  act  or  breach  of  contract  or 
duty  as  running  from  date  of  act  or  breach  or  from  occurrence  of 
actual  damage.    Note,  13  Ann.  Oas.  697. 

Running  of  statute  of  limitations  against  attolmey  for  n^ligence  or 
misconduct.    Note,  51  L.  B.  A.  (N.  S.)  280. 

Running  of  limitations  against  action  for  attorney's  negligence  or  mis- 
conduct.   Note,  12  L.  B.  A.  (N.  S.)  1006. 

Proof  of  actual  damage  may  extend  to  facts  that  grow  out  of  the  injury, 
even  up  to  the  day  of  the  verdict. 

Approved  in  Cooper  v.  Sillers,  30  App.  D.  C.  572,  applying  rule  in  action 
to  recover  damages  for  negligent  use  of  a  party- wall ;  Toplitz  v.  Bauer,  161 
N.  Y.  336, 55  N.  E.  1062,  where  interest  was  allowed  from  time  of  wrongful 
conversion  of  pledged  policy  of  life  insurance ;  New  York  etc.  R.  R.  Co.  v. 
Estill,  147  U.  S.  616,  37  L.  Ed.  804, 13  Sup.  Ct.  454,  holding  it  proper  to  show 
some  of  the  cattle  died  or  lost  their  calves  after  reaching  their  destination, 
from  effects  of  the  collision ;  Fort  v.  Union  Pacific  R.  R.  Co.,  2  Dill.  268,  Fed. 
Cas.  4952,  holding  damages  down  to  and  even  beyond  the  day  of  trial  may 
be  given;  Davis  v.  Ayres,  9  Ala.  294,  holding  party  may  recover  damages 
up  to  the  day  of  the  trial;  Fowler  v.  Armour,  24  Ala.  199,  holding  one 
suing  for  breach  of  contract  of  service  is  entitled  to  recover  actual  dam- 
age sustained  up  to  the  time  of  trial;  Savannah  etc.  Co.  v.  Bourquin,  51 
Ga.  389,  holding  damages  for  a  continuing  trespass  can  only  be  recovered 
to   time  of  commencing  suit,  subsequent  damages  give  a  new  right  of 
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action ;  North  Vemon  v.  Vo^ler,  103  Ind.  323,  2  N.  E.  826,  holding  in 
action  to  injury  to  real  estate  caused  by  the  negligence  of  corporate  offi- 
cers in  grading  streets,  past  and  prospective  damages  can  be  recovered  in 
one  action ;  Corner  v.  Mackintosh,  48  Md.  389,  allowing  damages  to  day  of 
verdict  for  all  facts  growing  out  of  the  original  suit;  Prichard  v.  Martin, 
27  Miss.  310,  allowing  for  breach  of  contract  of  service,  damages  within 
the  contemplation  of  the  cbntract;  Mosely  v.  Hunter,  15  Mo.  330,  holding 
in  action  for  breach  of  covenant  against  encumbrances,  plaintiff  may  intro- 
dxice  facts  down  to  time  of  trial  to  show  extent  of  injury ;  Everson  v.  Pow- 
ers, 89  N.  Y.  530,  42  Am.  Bep.  321,  allowing  party  in  action  for  breach  of 
contract  of 'service  to  recover  the  same  dam^es  as  if  the  action  had  been 
commenced  after  the  expiration  of  the  term. 

Distinguished  in  Moore  v.  Love,  3  Jones  (N.  C),  219,  holding  continued 
detention  of  an  apprentice  was  a  succession  of  torts,  hence  dami^;es  could 
be  recovered  only  up  to  the  commencement  of  the  suit. 

Attorney's  liability  for  negligence  and  want  of  skill  and  measure  of 

damages  therefor.    Note,  34  Am.  Dec.  96. 
Recovery  of  prospective  damages  for  nuisance.    Note,  63  Am.  Rep. 

137. 
When  recovery  can  be  had  for  damages  arising  or  moneys  becoming 

due  after  commencement  of  action.    Note,  92  Am.  Dec.  628,  629. 
Liability  to  client  for  mistake.    Note,  52  L.  R.  A.  886. 
Liability  of  solicitor.    Note,  24  E.  R.  0.  668. 

Miscellaneous.  Cited  in  Baker  v.  Biddle,  1  Bald.  416,  Fed.  Cas.  764,  evi- 
dently miscited;  as  also,  in  Barbour  Co.  v.  Horn,  48  Ala.  578,  and  Flint 
R.  S.  Co.  V.  Foster,  5  Ga.  202 ;  Cox  v.  Sullivan,  7  Ga.  148,  60  Am.  Dec.  388, 
^s  to  degree  of  skill  an  attorney  should  exercise,  a  point  not  decided  by 
principal  case;  miscited  in  Warner  v.  Beers,  23  Wend.  156. 

4  Pet.  184-189,  7  L.  Ed.  825,  BABTLE  ▼.  COI^EMAK. 

The  law  leaves  the  parties  to  a  corrupt  contract  as  it  found  them. 
Approved  in  Simpson  v.  Normand,  51  La.  Ann.  1366,  26  South.  270,  con- 
cubine cannot  recover  wages  as  servant;  Avery  v.  Central  Bank,  221  Mo. 
87,  119  S.  W.  1110,  refusing  to  enforce  contribution  between  members  of 
a  corporation  who  have  conspired  to  defraud  it ;  Wiggins  v.  Bisso,  92  Tex. 
222,  225,  71  Am.  St.  Rep.  839,  843,  47  S.  W.  638,  640,  partner  cannot  re- 
cover profits  of  business  done  in  violation  of  anti-trust  law;  Kennedy  v. 
Lonabaugh,  19  Wyo.  363,  Ann.  Oaa.  1913E,  133.  117  Pac.  1083,  equity  will 
compel  accounting  of  partnership  affairs  only  when  accounting  can  be  had 
without  reference  to  illegal  business  by  which  money  was  made;  dissenting 
opinion  in  Monahan  v.  Monahan,  77  Vt.  152,  70  L.  R.  A.  936,  59  Atl.  174, 
majority  impressing  securities  with  trust  where  only  issue  raised  was  as  to 
title,  though  complainant  placed  securities  in  defendant's  name  to  avoid 
taxation;  Dent  v.  Ferguson,  132  U.  S.  66,  33  L.  Ed.  248,  10  Sup.  Ct.  19, 
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holding  a  court  of  equity  will  not  aid  a  party  or  his  heirs  to  recover  prop- 
erty conveyed  to  defraud  ^is  creditors ;  Piatt  v.  Oliver,  2  McLean,  277, 
Fed.  Gas.  11,115,  holding  it  is  not  unlawful  for  individuals  to  associate 
together  to  purchase  public  lands  for  their  joint  interest;  Hoffman  v.  Mc- 
Mullen,  83  Fed.  376,  48  U.  S.  App.  603,  604,  holding  contract  to  prevent 
bidding  and  competition  for  public  work  is  void ;  Valentine  v.  Stewart,  15 
Cal.  404,  refusing  to  enforce  an  agreement  to  suppress  and  get  from 
archives  a  deposition;  Phalen  v.  Clark,  19  Conn.  432,  50  Am.  Dec.  255, 
allowing  recovery  where  the  cause  of  action  was  unconnected  with  illegal 
agreement,  and  founded  upon  a  distinct  consideration ;  Howell  v.  Fountain, 
3  Ga.  181,  184,  46  Am.  Dec.  420,  422,  holding  an  action  cannot  be  main- 
tained upon  a  contract  growing  out  of  an  immoral  or  illegal  consideration ; 
*Adams  v.  Barrett,  6  Ga.  419,  holding  where  a  contract  which  is  illegal  or 
opposed  to  public  policy  has  been  executed,  and  the  parties  are  in  pari 
delicto,  courts  will  not  give  relief;  Rhodes  v,  Neal,  64  Ga.  706,  37  Am. 
Rep.  94,  holding  declaration  demurrable,  which  seeks  to  recover  for  ser- 
vices in  securing  consent  of  prosecutor  to  dismiss  prosecutions  for  felo- 
nies; Root  V.  Stevenson,  24  Ind.  119,  refusing  to  enforce  a  contract  based 
on  the  corruption  of  a  public  officer;  Overshiner  v.  Wisehart,  59  Ind.  138, 
holding  party  cannot  maintain  an  action  to  cancel  note  executed  in  pursu- 
ance of  a  fraudulent  combination;  Marienthal  v.  Shafer,  6  Iowa,  225,  226, 
holding  one  selling  liquors  in  violation  of  law  cannot  replevy  them  from 
an  attaching  creditor  or  from  sheriff;  Boardman  v.  Thompson,  25  Iowa, 
504,  refusing  to  enforce  a  champertous  contract;  Anderson  v.  Powell,  44 
Iowa,  23,  holding  court  may  appoint  receiver  for  that  part  of  a  partner- 
ship business,  whkh  is  legal ;  Haas  v.  Fenlon,  8  Kan.  606,  holding  induce- 
ments to  a  party  lo  make  a  contract,  that  a  person  would  be  appointed  to 
a  public  office,  however  false,  cannot  be  used  as  a  ground  for  recovery; 
Hinnen  v.  Newman,  35  Kan.  712,  12  Pac.  146,  holding  action  growing  out 
of  an  illegal  transaction,  both  parties  being  in  equal  fault,  cannot  be  main- 
tained ;  Davis  v.  Holbrook,  1  La.  Ann.  178, 179,  dismissing  action  to  recover 
from  stakeholder  money  bet  on  election;  Bowman  v.  Gonegal,  19  La.  Ann. 
333,  92  AtaL  Dec.  640,  refusing  to  enforce  contract  to  supply  Confederate 
forces  with  salt;  Meyer  v.  Farmer,  36  La.  Ann.  790,  holding  money  paid 
on  illegal  contract,  both  parties  being  particeps  criminis,  cannot  be  recov- 
ered; Roman  v.  Mali,  42  Md.  534,  refusing  to  restore  property  obtained 
by  attorney  from  client  through  their  joint  fraud;  Bank  of  Michigan  v. 
Niles,  1  Doug.  (Mich.)  412,  41  Am.  Dec.  583,  refusing  to  enforce  ultra 
vires  contract  to  purchase  land;  Robinson  v.  Patterson,  71  Mich.  149,  39 
N.  W.  24,  holding  contract  calculated  to  influence  the  action  of  a  public 
officer  is  void;  Tyler  v.  Larimore,  19  Mo.  App.  457,  refusing  to  touch  a 
compact  between  heirs  and  administrator  to  circumvent  the  claims  of 
creditors ;  Morrison  v.  Bennett,  20  Mont.  570,  40  L.  R.  A.  162,  52  Pac.  557, 
refusing  to  entertain  a  suit  for  an  accounting,  where  purpose  of  partner- 
ship was  to  defraud;  NelUs  v.  Clark,  20  Wend.  27,  28,  holding  plaintiff, 
chargeable  with  notice,  could  not  recover  on  a  promissory  note  given  in 
part  consideration  of  a  fraudulent  conveyance;  Read  y.  Smith,  60  Tex. 
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382,  Swartzer  v.  Gillett,  2  Pinn.  240,  and  Wiggins  v.  Bisso  (Tex.),  47 
S.  W.  638,  640,  refusing  an  accounting  between  parties  to  an  illegal  con- 
tract; as  also  in  Buck  v.  Albee,  26  Vt.  192,  62  Am.  Dec.  566,  ruling  simi- 
larly ;  Bank  v.  Wilson,  25  W.  Va.  260,  holding  where  part  of  considjsration 
of  a  deed  set  aside  as  fraudulent  was  satisfaction  of  a  bona  fide  debt  due 
grantee,  latter  cannot  charge  the  lands  with  this  amount;  Piatt  v.  Oliver, 
1  McLean,  301,  Fed.  Cas.  11,114,  T^ufts  v.  Tufts,  3  Wood.  &  M.  492,  Fed. 
Gas.  14,233,. and  Martin  v.  Iron  Works,  35  Ga.  328,  all  arguendo. 

Distinguished  in  Hanover  Nat.  Bank  y,  Firtt  Nat.  Bank,  109  Fed.  425, 
where  the  contract  itself  is  not  illegal,  notwithstanding  incidental  results; 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn.  258,  263,  where  corporation 
made  a  loan  and  afterward  took  a  note  as  security  in  contravention  of  its 
charter,  money  could  be  recovered,  but  not  on  the  note ;  Turley  v.  Edwards, 
18  Mo.  App.  682,  where  parties  are  not  in  pari  delicto,  there  can  be  a  re- 
covery ;  as  also  in  Ohio  Ins.  &  T.  Co.  v.  Merchants'  Ins.  etc.  Co.,  11  Humph. 
10,  53  Am.  Dec,  750 ;  James  v.  Fulcrod,  5  Tex.  522,  65  Am.  Dec.  750,  hold- 
ing agreement  to  unite  in  bid  at  auction  sale  is  not  void,  if  not  dishonest 
in  its  motive  or.  injurious  in  its  consequences. 

Agency — Secret  contract  with  other  party.    Note,  42  Am.  Rep.  388. 

Right  or  duty  of  court  to  its  own  motion  to  dismiss  action  based  on 
illegal  contract.    Note,  Ann.  Cas.  1912A,  1034.     ' 

Right  of  partner  to  accounting  where  partnership  transactions  are  ille- 
gal.   Note,  18  Ann.  Oas.  408. 

Invalidity  of  champertous  agreement  or  one  for  compounding  a  fel- 
ony.   Note,  6  E.  E.  0.  392. 

Accounting  between  members  of  illegal  or  void  partnership  or  one 
engaged  in  illegal  business^    Note,  23  L.  B.  A.  (N.  S.)  478. 

Miscellaneous.  Miscited  in  Sturm  v.  Boker,  150  U.  S.  334^  87  L.  EQ. 
1101,  14  Sup.  Ct.  106. 

4  Pet.  190-204^  7  L.  Ed.  828,  CALDWEUi  ▼.  TAO0ABT. 

All  persons  interested  in  the  subject  of  a  sul^  must  be  made  parties  in 
order  that  a  Complete  decree  may  be- made. 

Approved  in  Brooks  v.  Harrisoi^^  2  Ala.  214,  decree  in  equity  binds  only 
parties  to  suit;  Phoenix  Mut.  Life  Ins.  Co.  v.  Grant,  3  McAr.  (D.  C.)  46, 
issues  presented  should  have  been  tried  by  court  before  order  of  reference 
to  auditor;  P.  H.  &  F.  M.  Roots  Co.  v.  Decker,  111  Min.  461,  127  N.  W. 
418,  applying  rule  in  action  by  creditor  to  have  set  aside  as  fraudulent  a 
conveyance  of  letters  patent,  and  for  the  appointment  of  a  receiver  of  roy- 
alties ;  Delcambre  v.  Delcambre,  210  N.  Y.  466,  104  N.  E.  952,  city  having 
lien  for  taxes  and  assessments  may  be  made  party  defendant  in  a  partition 
action;  Lynch  v.  United  States,  13  Okl.  158,  73  Pac.  1101,  applying  rule  in 
suit  to  cancel  townsite  patent ;  Ribon  v.  Chicago  etc.  R.  R.  Co.,  16  Wall.  451, 
21  I4.  Ed.  369,  dismissing  bill  for  want  of  proper  parties;  Baker  v.  Biddle, 
1  Bald.  416^  Fed.  Cas.  764,  holding  objection  for  want  of  parties  may  be 
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made  at  the  hearing  or  on  appeal ;  Sutherland  v.  Lake  Superior  etc.  R.  R.  Co., 
9  N.  B.  R.  305,  23  Fed.  Cas.  462,  holding  that  to  hill  h'y  a  junior  mortgagee 
against  a  mortgagor  or  his  assignee  in  bankruptcy,  prior  encumbrancers  are 
necessary  parties  where  there  is  substantial  doubt  as  to  the  amounts  due 
them ;  Piatt  v.  Oliver,  2  McLean,  306,  Fed.  Cas.  11,115,  holding  sale  under 
foreclosure  of  mortgage  given  to  trustee,  in  which  suit  cestui  que  trusts  arc 
not  made  parties,  does  not  bind  their  interest;  The  Hudson,  15  Fed.  170, 
holding  that  in  collision  cases  in  admiralty,  the  liability  of  all  persons  or 
vessels  involved  should  be  determined  in  a  single  action;  Bland  v.  Flee- 
man,  29  Fed.  672,  declaring  suit  could  not  proceed  where  all  persons  whose 
interests  were  affected  by  it  were  not  made  parties;  Kenan  v.  Miller,  2 
Ga.  329,  holding  to  bill  enjoining  execution  issuing,  the  attorneys  against 
whom  no;fraud  is  charged  nor  no  relief  sought  ought  liot  to  be  made  par- 
ties ;  Rice  v.  Tarver,  4  Ga.  588,  holding  to  bill  filed  by  a  bank  to  set  aside 
for  fraud  an  assignment  of  a  schedule  of  notes  against  an  indorser  of  one 
of  the  notes,  that  makers  of  other  notes  were  proper  parties;  Sears  v. 
Hardy,  120  Mass.  530,  holding  in  bill  against  trustee  to  establish  a  result- 
ing trust,  the  court  will  order  cestui  que  trusts  to  be  made  defendants; 
Cutler  V.  Tuttle,  19  N.  J.  Eq.  556,  refusing  to  sustain  objection  to  non- 
joinder of  party  when  it  was  not  raised  until  the  argument  of  the  cause 
on  final  hearing;  Townsend  v.  Bogert,  126  N.  Y.  374,  22  Am.  St.  Rep.  837, 
27  N.  E.  556,  holding  persons  claiming  an  interest  in  subject  matter,  the 
nature,  extent  or  merit  of  which  is  unknown  to  plaintiff,  are  proper  par- 
ties; Hannegan-v.  Roth,  12  Wash.  697,  44  Pac.  256,  holding  court  will  not 
dismiss  action  for  nonjoinder  of  necessary  party,  but  will  retain  it  until 
such  parties  are  brought  in;  Norris  v.  Bean,  17  W.  Va.  661,  enumerating 
the  necessary  parties  in  bill  by  judgment  creditor  to  enforce  his  lien  on 
judj?ment  debtor's  lands,  for  himself  and  all  other  judgment  creditors; 
Fisher  v.  Rutherford,  1  Bald.  194,  Fed.  Cas.  4823,  and  Wilson  v.  Castro,  31 
Cal.  427,  arguendo. 

Distinguished  in  Stoiy  v.  Livingston,  13  Pet.  375,  10  L.  Ed.  208,  holding 
an  exception  to  the  rule  is  when  a  decree  in  relation  to  the  subject  matter 
in  litigation  can  be  made,  without  a  person  having  his  interest  in  anyway 
concluded  by  the  decree;  Carey  v.  Hoxey,  11  Ga.  648,  holding  where  par- 
ties are  numerous,  and  the  representation  of  a  deceased  party  is  suspended 
by  litigation,  the  court  will  proceed  to  a  decree,  if  it  can  be  done  without 
prejudice. 

judgments    against    trustees — Conclusiveness    against    beneficiaries. 

Note,  73  Am.  St.  Bep.  166. 
When  judgments  against  trustee  bind  cestui  que  trust.    Note,  34  Am. 

Dec.  722. 
Specific  performance  of  contract  to  give  security.    Note,  6  L.  B.  A. 

(N.  S.)  597. 

Miscellaneous.  Cited  in  Wright  v.  Miller,  1  Sand.  Ch.  118,  but  not  in 
point. 
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4  Pet.  205>231,  7  Im.  Ed.  833,  LLOYD  v.  SCOTT. 

There  must  be  intent  to  take  illegal  interest  upon  loan,  and  if  nsozy  can 
be  shown  to  be  resnlt  of  accident  or  mistake,  no  penalty  attaches. 

Approved  in  Lusk  v.  Smith,  71  Kan.  665,  81  Pac.  175,  where  son  received 
sum  from  mother  stating  he  could  get  her  ten  per  cent  interest,  and  he 
deposited  sum  in  bank  as  agent  and  gave  his  memorandum-book  in  which 
he  credited  her  with  sum,  adding  "to  be  loaned  out,"  usurious  agreement 
not  presumed  from  payment  of  interest  by  son;  Call  v.  Palmer,  116  U.  S. 
101,  29  L.  Ed.  561,  6  Sup.  Ct.  303,  where  agent  exacts  for  his  own  beneat 
more  than  the  lawful  rate,  without  authority  from  the  principal,  the  loan 
is  not  usurious;  as  also  in  Palmer  v.  Call,  2  McCrary,  524,  7  Fed.  739, 
ruling  similarly;  Missouri  etc.  Trust  Co.  v.  Krums^ig,  172  U.  S.  356,  43 
ii.  Ed.  476,  19  Sup.  Ct.  179,  holding  the  scheme  a  colorable  device  to  cover 
usury;  Brower  v.  Insurance  Co.,  86  Fed.  751,  where  one  borrows  money 
from  life  insurance  company,  takes  an  endowment  policy,  which  he  assigns 
to  the  company,  contracting  to  make  monthly  payments  till  it  is  extin- 
guished, and  in  meantime  to  pay  legal  rate  of  interest  on  the  whole  amount, 
the  agreement  is  usurious;  Dubose  v.  Parker,  13  Ala.  781,  holding  there 
was  no  intent  to  evade  the  law  against  usury;  Slaughter  y.  First  Nat. 
Bank  of  Montgomery,  109  Ala.  162,  19  South.  432^  where  only  five  cents 
more  than  legal  rate  was  taken,  and  there  was  no  intention  to  charge  ille- 
gal interest,  issue  was  not  submitted  to  the  jury;  Hicks  v.  Marshall,  67 
6a.  715,  holding  payment  of  usurious  debts  by  land  does  not  make  the  con- 
tract for  the  land  a  usurious  one;  dissenting  opinion  in  Delano  v.  Rood, 
1  Gilm.  697,  majority  declaring  the  loan  usurious,  without  submitting  it  to 
the  jury;  Ferguson  v.  Sutphen,  3  Gilm.  567,  declaring  it  is  not  the  fonn, 
but  the  nature  of  the  contract  that  determines  its  character;  New  Eng- 
land Co.  V.  Sandford,  16  Neb.  690,  21  N.  W.  395,  holding  there  was  no 
usury;  Freeman  v.  Brittin,  17  N.  J.  L.  213,  223,  and  Durant  v.  Banta,  27 
N.  J.  L.  633,  holding  that  an  indorsement  does  not  necessarily  import  a 
contract  for  a  loan,  and  whether  it  is  depends  upon  the  intention  of  the 
parties;  Ketchum  v.  Barber,  4  Hill,  228,  and  Cram  v.  Hendricks,  7  Wend. 
614,  626,  646,  holding  bona  fide  sale  of  one's  credit  by  way  of  indorsement 
is  not  usurious  if  the  transaction  be  unconnected  with  a  loan;  Leavitt  v. 
De  Launy,  4  N.  Y.  369,  holding  that  upon  a  sale  of  credit  vendor  may 
reserve  more  than  legal  rate  of  interest;  Fiedler  v.  Darrin,  50  N.  Y.  443, 
holding  that  knowingly  taking  more  than  the  lawful  rate  is  per  se  usuri- 
ous; Scot.  M.  &  L.  I.  Co.  V.  McBroom,  6  N.  M.  578,  30  Pac.  860,  arguendo. 

Usury — ^What  transactions  are  usurious.    Note,  46  Am.  St.  Bep.  183, 

193. 
Usury.    Note,  55  Am.  Dec.  392,  393,  396. 

Usury  has  lost  the  moral  stain  which  formerly  attached,  and  is  now  con- 
sidered as  an  illegal  or  immoral  act,  because  it  is  prohibited  by  laHr. 

Cited  in  Johnson  v.  Building  Assn.,  13  Fed.  Cas.  785,  holding  loans  made 
to  their  members  by  building  loan  associations  are  not  usurious;  Commer- 
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cial  Bank  of  Manchester  y.  Nolan,  7  How.  (Miss.)  528,  holding  wher^ 
there  was  no  forfeiture  by  statute  exeept  of  the  interest,  the  party  could 
recover  the  principal;  Farmers'  &  T.  Bank  v.  Harrison,  57  Mo.  509,  hold- 
ing statute  forbidding  banking  corporations  to  loan  money  for  more  than 
a  certain  rate  does  not  render  void  a  note  taken  for  such  forbidden  rate. 

If  party  agrees  to  pay  specific  sum,  exceeding  lawful  interest,  provided 
he  does  not  pay  principal  by  certain  day»  it  is  not  usury. 

Approved  in  Tipton  v.  Ellsworth,  18  Idaho,  219,  109  Pac.  137,  upholding 
stipulation  for  attoiuiey's  fee  in  case  payment  be  not  made  at  maturity, 
where  evidence  of  debt  was  split  up  in  two  notes;  Chaffe  v.  Landers,  46 
Ark.  3*71,  following  rule;  Broadbent  v.  Brumback,  2  Idaho,  343,  16  Pac. 
559,  holding  stipulation  in  mortgage  for  attorney's  fee  is  valid;  Mason  y. 
Callender,  2  Minn.  365,  72  Am.  Dec.  107,  holding  what  is  recoverable  for 
withholding  money  after  it  is  due  is  not  interest,  but  damages;  Stein  v. 
Swensen^  44  Minn.  221,  46  N.  W.  361,  upholding  agreement  at  time  loan  is 
made  that  time  may  be  extended  at  option  of  borrower  by  the  payment  of 
more  than  the  legal  rate  for  the  period  of  the  extension;  Crider  v.  San 
Antonio  Loan  Assn.,  89  Tex.  600,  35  S.  W.  1048,  holding  promissory  note 
not  usurious  though  providing  for  legal  rate  upon  principal  and  interest 
due  at  maturity,  if  not  then  paid;  Ward  v.  Comett,  91  Va.  681,  22  S.  E. 
495,  and  Fisher  v.  Otis,  3  Pinn.  91,  holding  excessive  rate  of  interest  to  be 
paid  after  maturity  is  not  usurious ;  Wood  v.  Cuthbertson,  3  Dak.  Ter.  335, 
21  N.  W.  5,  arguendo. 

Distinguished,  arguendo,  in  Hamilton  v.  Fowler,  99  Fed.  25,  under  Mis- 
souri statute. 

Stipulation  for  increased  interest  after  maturity  of  indebtedness  as 
constituting  usury.    Note,  7  Ann.  Oas.  489. 

Reservation  of  illegal  interest  through  mistake  of  fact  as  usury.    Note, 
9  Ann.  Oas.  548. 

Usury  in  agreement  for  interest  after  maturity.    Note,  49  L.  B.  A.  551. 

A  contract  for  the  pnrcliase  of  an  annuity  may  be  usurious. 

Cited  in  Buttrick  v.  Harris,  1  Biss.  444,  Fed.  Cas.  2256,  holding  where  a 
contract  is  for  a  loan  of  money,  with  legal  rate  plus  exchange,  it  is 
usurious;  Johnston  v.  Clarke,  30  Fed.  Cas.  1093,  construing  contract  be- 
tween loan  association  and  its  members  as  not  usurious ;  Dowdall  v.  Lenox, 
2  Edw.  Ch.  273^  as  an  example  of  a  cpntrivance  to  elude  the  statute  against 
usury. 

Distinguished  in  Gordon  v.  Dooley,  3  Hughes,  188,  190,  Fed.  Cas.  5607, 
holding  where  rent  charge  is  purchased,  and  there  is  no  provision  for  the 
return  of  the  purchase  money,  the  contract  is  not  usurious. 

Where  return  of  loan  depends  on  a  casualty  which  hazards  both  loan  and 
interest,  it  is  not  usurious. 

Cited  in  Reeve  v.  Ladies'  Bldg.  Assn.,  56  Ark.  338,  18  L.  B.  A.  135,  19 
S.  W.  918,  holding  that  in  building  associations  the  rate  of  interest  is  con- 
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tingeiit,  and  there  can  be  no  usury;  as  also  in  Homestead  Co.  v.  Linigan, 
46  La.  Ann.  1129,  15  South.  373. 

Defenses  to  notes  and  other  obligations  given  for  gambling  debts. 
Note,  119  Am.  St.  Rep.  177. 

TTsurlous  secorltieB  are  not  only  void  as  between  original  parties,  but 
illegality  of  their  inception, fdTects  them  even  in  hands  of  stranger. 

Cited  in  Morgan  v,  Tipton,  3  McLean,  346,  Fed.  Cas.  9809,  holding  mort- 
gage given  for  an  usurious  debt  cannot  be  enforced;  German  Bank  v.  De 
Shon,  41  Ark.  340,  holding  unconstitutional  an  act  aftempting  to  validate 
a  usurious  contract  in  the  hands  of  a  bona  fide  holder;  Montague  v.  Sewell, 
57  Md.  415,  416,  holding  inapplicable  a  code  section  providing  that  bona 
fide  holder  of  a  negotiable  instrument  should  be  exempt  from  the  effect 
of  usury;  Scottish  Mtg.  etc.  Co.  v.  McBroom,  6  N.  M.  578,  30  Pac.  860, 
arguendo;  Yardley  v.  New  York,  G.  &  I.  Co.,  1  Flipp.  556,  557,  Fed.  Cas. 
18,125,  reaffirming  rule. 

Distinguished  in  In  re  Worth,  130  Fed.  932,  under  Iowa  Code,  1897, 
§  3041,  creditors  of  bankrupt  cannot  set  up  defense  of  usury  against  claim 
of  another  .creditor;  National  Bank  v.  Harrison,  3  McCrary,  322,  10  Fed, 
247,  holding  note  given  for  a  balance  due  on  an  option  may  be  enforced 
by  a  bona  fide  holder  for  value  without  notice. 

Availability  of  defense  of  usury  to  purchaser  of  property  charged  with 
usurious  debt.    Note,  2  Ann.  Oas.  46. 

If  first  indorsement  be  valid,  a  subsequent  usurious  indorsement  cannot 
be  pleaded  by  drawer. 

Approved  in  Velte  v.  Geist,  155  Mo.  34,  55  S.  W.  873,  agent  for  collection 
of  usurious  notes  cannot  claim  usury  in  suit  by  principal. 

Distinguished  in  Davis  v.  Clemson,  6  McLean,  624,  626,  Fed.  Cas.  3630, 
where  the  negotiation  of  the  bill  was  usurious,  and  this  negotiation  was 
essential  to  its  validity,  the  contract  was  void. 

Third  party  in  possession  may  set  up  usury  in  deed  under  whlcli  another 
claims  to  distrain  for  rent. 

Approved  in  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  457,  convey- 
ance based  on  gambling  transaction  being  void,  any  party  privy  in  blood 
or  estate  may  attack  it;  Deitch  v.  Staub,  115  Fed.  318,  which  holds,  never- 
theless, that  mortgagor's  purchase  cannot  avoid  usurious  naortgage;  Craw- 
ford V.  Nimmons,  180  111.  147,  54  N.  E.  210,  mortgagor's  grantee  may  plead 
usury  upon  foreclosure;  Saltmarsh  v.  Tuthill,  13  Ala.  410,  holding  bona 
fide  holder,  without  notice,  may  recover  on  bill,  though  person  from  whom 
he  received  it,  acquired  it  by  fraud;  Lilienthal  v.  Champion,  58  Ga.  162, 
holding  purchaser  of  mortgaged  property,  paying  full  price  with  no  de- 
duction for  mortgage,  may  set  up  usury  in  the  mortgage;  Trumbo  v.  Bliz- 
zard, 6  Gill  &  J.  23,  and  Doub  v.  Barnes,  1  Md.  Ch.  142,  holding  usury  may 
be  set  up  by  alienee  of  mortgagor;  Rouskulp  v.  Kershner^  49  Md.  523,  624, 


/ 


905  VAN  NESS  v.  CITY  OF  WASHINGTON.    4  Pet.  232-286 

holding  plea  denying  usury  must  be  accompanied  by  an  answer  supporting 
the  denial;  American  Rubber  Co.  y.  Wilson,  55  Mo.  App.  659,  holding 
debtor  or  bis  privy  may  take  advantage  of  statute  against  usury;  Cummins 
V.  Wire,  6  N.  J.  Eq.  88,  and  Brolasky  v.  Miller,  8  N.  J.  Eq.  790,  holding 
purchaser  at  sheriff's  sale  can  take  advantage  of  usury  in  mortgage  of  prior 
date ;  Brolasky  v.  Miller,  9  N.  J.  Eq.  810,  to  same  effect ;  Dix  v.  Van  Wyck, 
2  Hill,  525,  holding  usury  cannot  be  set  up  by  a  stranger,  but  may  be  by 
a  privy ;  Post  v.  Dart,  8  Paige,  641,  holding  that  one  claiming  under  mort- 
gagor may  set  up  the  defense  of  usury ;  Cole  v.  Savage,  10  Paige,  592,  hold- 
ing heir  of  mortgagor,  or  a  devisee  or  grantee  of  mortgaged  premises,  may 
set  up  defense  of  usury;  Pearsall  v.  Kingsland,  3  Edw.  Ch.  197,  holding 
direct  assignee  in  trust  of  mortgagor  may  impeach  the  mortgage  for  usury; 
Sands  v.  Church,  6  N.  Y.  362,  holding  purchaser  of  an  equity  of  redemp- 
tion, at  a  foreclosure  sale  under  a  junior  mortgage,  cannot  set  up  the  de- 
fense of  usury  against  prior  mortgage;  Maloney  v.  Eaheart,  81  Tex.  284, 
16  S.  W.  1031,  holding  junior  mortgagee  can  set  up  usury  against  prior 
mortgage;  Hope  v.  Smith,  10  Gratt.  224,  arguendo. 

Grantee's  right  to  question  usury  in  existing  lien.    Note,  8  L.  B«  A. 
(N.  S.)  816. 

Miscellaneous.  Cited  in  12  Pet.  146,  9  L.  Ed.  1034,  another  hearing 
in  same  cause;  see  reference  4  Cr.  C.  C.  206,  Fed.  Cas.  8434.  Miscited  in 
Ewell  V.  Daggs,  108  U.  S.  153,  27  L.  Ed.  685,  2  Sup.  Ct.  415. 

4  Pet.  232-^86^  7  I..  Ed.  842,  VAN  NESS  Y.  0IT7  OF  WA8HINOTON  and 
THE  UNITED  STATES. 

Act  of  Congress  antborii es  bill  la  equity  In  nature  of  setltlon  of  right 
to  be  brought  against  United  States,  In  case  of  land  taken  for  improvements 
in  dty  of  Washington. 

Cited  in  United  States  v.  Lee,  106  U.  S.  239,  27  L.  Ed.  188,  1  Sup.  Ct. 
276,  holding,  except  where  Congress  has  provided,  the  United  States  can- 
not be  sued;  Briggs  v.  Light-Boats,  11  Allen,  177,  holding  lien  cannot  be 
enforced  against  vessel  built  for  the  United  States. 

Distinguished  in  Patrick  v.  Young  Men's  Christian  Assn.,  120  Mich.  192, 
79  N.  W.  211,  common-law  dedications  to  church  do  not  convey  fee. 

Preliminary  agreement  as  to  transfer  of  land  to  United  States  held 
merged  in  an  indenture  to  certain  trustees. 

Approved  in  Arion  Knitting,  Mills  v.  United  States  etc.  Guaranty  Co., 
137  N.  C.  570,  70  L.  E.  A.  167,  50  S.  E.  306,  applying  rule  in  construing 
fidelity  bond;  Hazleton  TripodrBoiler  Co.  v.  Citizens'  St.  Ry.  Co.,  72  Fed. 
323,  where  agreement  was  afterward  reduced  to  writing,  very  strong  evi- 
dence of  fraud  in  changing  it' would  be  required  to  avoid  the  written  con- 
tract. 

Parol  evidence  to  vary  written  contract.    Note,  17  L.  B.  A.  272. 
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A  conTeyance  "for  tbe  use  of  the  United  States  forever"  carries  the  fee. 
Approved  in  Morris  v.  United  States,  174  U.  S.  250,  264,  266,  43  L.  Ed. 
965,  970,  971,  19  Sup.  Ct.  677,  riparian  rights  pass  with  grant  of  lands 
bordering  thereon.  But  see  dissenting  opinion  in  same  ease,  174  U.  S. 
358,  43  L.  Ed.  1004,  19  Sup.  Ct.  676;  Bursey  v.  Lyon,  30  App.  D.  C.  601, 
608,  title  to  the  lands  conveyed  in  trust  in  order  that  the  Federal  city  might 
be  laid  out,  and  which  were  to  be  apportioned  back  to  the  grantors,  never 
vested  in  the  United  States ;  United  States  v.  Cole,  18  D.  C.  611,  525,  United 
States  may  enjoin  unauthorized  encroachment,  by  private  persons,  upon 
streets  of  city  of  Washington ;  District  of  Columbia  v.  Washington  Market 
Co.,  3  McAr.  (D.  C.)  567,  573,  Congress  had  power  to  reduce  rental  of 
market  buildings  erected  on  ground  belonging  to  United  States,  which 
rental  was  to  be  paid  to  city  of  Washington  for  support  of  its  poor; 
Potomac  Steamboat  Co.  v.  Upper  Steamboat  Co.,  McAr.  &  M.  (D.  C.)  289, 
United  States  has  exclusive  right  to  construct  or  license  the  use  of  wharves 
at  termini  of  streets  in  city  of  Washington;  Potomac  S.  Co.  v.  Upper  P.  S. 
Co.,  109  U.  S.  680,  691,  694,  27  L.  Ed.  1078,  1076,  1077,  3  Sup.  Ct.  449,  457, 
459,  under  facts  similar  to  those  in  main  case;  Parish  v.  Gaddis,  34  La. 
Ann.  933,  holding  property  donated  to  a  parish  for  its  use  does  not  lose 
its  character  of  public  property  by  the  fact  of  nonusage;  Bauman  v.  Ross, 
167  U.  S.  565,  42  L.  Ed.  280,  17  Sup.  Ct.  973,  ai^uendo. 

A  solemn  instrument  sbould  be  construed  according  to  the  legal  Import 
of  its  terms. 

Cited  in  Waite  v.  O'Neil,  72  Fed.  357,  construing  a  covenant  in  light  of 
the  uses  contemplated. 

Miscellaneous.    Miscited  in  Reed  v.  Beall,  42  Miss.  484;  Niciewanger  v. 
Wallace,  16  Ohio,  560.     Cited  in  dissenting  opinion  in  New  Orleans  etc. 
R.  R.  Co  V.  New  Orleans,  26  La.  Ann.  491,  to  point  that  sovereign  can 
alone  control  public  things;  Markham  v.  Atlanta,  23  Ga.  406. 

4  Pet.  287-290,  7  L.  Ed.  861,  LAGBANaE  v.  OHOXTTEAU. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  333. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Cas.  1915D,  950. 

Miscellaneous.  Distinguished  in  South  Bound  B.  R.  ^.  Burton,  67  S.  C. 
520,  46  S.  E.  341,  fee  of  streets  in  Columbia  is  in  state. 

4  Pet.  291-310,  7  L.  Ed.  862,  CONABD  v.  NICOLL. 

Burden  of  proof  is  on  one  alleging  fraud,  and  the  particular  act  must  he 
shown  to  be  tainted. 

Approved  in  Kessler  v.  Ensley,  141  Fed.  137,  appl3dng  rule  to  purchase 
of  property  of  corporation  by  director;  Fox  v.  Hale  &  Norcross  etc.  Min. 
Co.^  5  CaL  Unrep.  994,  53  Pac.  38,  applying  rule  in  action  by  stockholder 
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charging  conspiracy  between  directors  and  other  to  cheat  corporation; 
Reynolds  v.  Evans,  123  Md.  368,  91  Atl.  565,  applying  rule  in  action  for 
damages  for  false  representations  made  to  induce  purchase  of  stock  > 
Han.  etc.  St.  J.  Ry.  Co.  v.  Nortone,  154  Mo.  148,  55  S.  W.  221,  plaintiff 
cannot  cancel  deed  made  in  fraud  of  third  party ;  Clarke  v.  White,  12  Pot. 
193,  196,  9  L.  £d.  1053,  1054,  holding  the  particular  act  must  be  shown  to 
be  tainted  with  fraud,  notwithstanding  party's  guilt  in  any  other  number 
of  instances ;  United  States  v.  Wiggins,  14  Pet.  348,  10  L.  Ed.  488,  holding 
copy  of  decree  of  foreign  State  certified  by  secretary  of  government  is  evi- 
dence of  our  courts;  Magniac  v.  Thomt)«on,  1  Bald.  357,  Fed.  Cas.  8956, 
to  make  contract  void  for  fraud  against  creditors,  both  parties  must  con- 
cur in  it;  United  States  v.  McLellan,  3  Sumn.  352,  356,  Fed.  Cas.  15,698, 
holding  conveyance  by  debtors,  known  to  be  insolvent,  to  one  or  more 
creditors  discharging  his  debt  is  not  a  "voluntaiy  assignment,"  in  absence 
of  proof  of  fraudulent  intent ;  as  also  in  Horsey  v.  Stockley,  4  Del.  Ch.  550, 
4  Houst.  614,  to  same  effect;  dissenting  opinion  in  Robson  v.  Harwell,  6 
Ga.  614,  declaring  fraud  or  circumstances  amounting  to  a  charge  of  fraud 
must  be  alleged;  Moore  v.  Thomas,  1  Or.  204,  declaring  that  before  prior 
unrecorded  conveyance  can  take  precedence  over  a  recorded  one,  the  fraud 
in  the  second  must  be  proved;  Smith  v.  Montoya,  3  N.  M.  45  (11),  1  Pac. 
181,  holding  that  chattel  mortgage  given  to  secure  future  advances  is  valid 
if  made  in  good  faith ;  Irons  v.  Reybum,  11  Ark.  389,  refusing  to  consider 
a  plea  of  fraud  not  sufficiently  proven ;  United  States  v.  Arredondo,  6  Pet. 
716,  717,  8  L.  Ed.  556,  557,  arguendo. 

Presumptions  and  burden  of  proof  as  to  fraud.    Note,  1  Ann.  Cas.  809. 

In  an  cases  of  bankruptcy  debts  of  tbe  United  States  should  be  first 
satisfied. 

Cited  in  Brent  v.  Bank,  10  Pet.  612,  9  L.  Ed.  553,  holding  priority  of  the 
United  States  is  in  the  appropriation  of  the  debtor's  estate,  and  does  not 
overreach  transfers,  or  existing  liens;  Beaston  v.  Farmers'  Bank,  12  Pet. 
134,  9  L.  Ed.  1029,  giving  rules  affecting  this  priority;  Pacific  Ins.  Co.  v. 
Conard,  Bald.  139,  Fed.  Cas.  10,647,  holding  that  person  holding  goods  in 
virtue  of  a  respondentia  bond,  with  an  assignment  of  the  bill  of  lading, 
may  recover  damages  against  one  who  takes  them  unlawfully;  Ex  parte 
Waddell,  28  Fed.  Cas.  1314,  distinguishing  between  priority  of  payment  out 
of  a  particular  fund  and  a  specific  lien  thereon;  Cahn  v.  Person,  56  Miss. 
363^  ai^uendo. 

Priority  of  State  of  United  States  in  payment.    Kote,  29  L.  B.  A. 
228,  237. 

Jury  should  give  such  reasonable  damages  as  the  plaintiff  has  actually 
snstained. 

Cited  in  State  v.  Smith,  31  Mo.  572,  allowing  value  of  goods  at  time 
of  caption  with  interest;  Cole  v.  Tucker,  6  Tex.  268,  holding  that  com- 
X>ensatory  damages  are  given  where  the  injury  is  not  tainted  with  fraud, 
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malice  or  willful  wrong ;  Curry  v.  Catlin,  12  Wash.  325,  41  Pac.  56,  holding 
in  action  for  wrongful  attachment,  which  had  prevented  sale  of  goods,  the 
sale  price  is  the  measure  of  damages. 

Miscellaneous.  Cited  in  Conard^  v.  Insurance  Co.,  6  Pet.  280,  282,  8 
L.  Ed.  898,  399,  another  decision  respecting  the  same  matters;  Keane  v. 
Wheatley,  14  Fed.  Cas.  197. 


4  Pet.  311-330,  7  Lu  Sd.  869,  KINO  ▼. 

Specific  performance  lies  in  the  discretion  of  the  court,  and  whether  it 
will  be  decreed  depends  upon  the  circumstances  of  the  case  and  substantial 
justice. 

Approved  in  Clark  v.  Rosario  Mining  etc.  Co.,  176  Fed.  189,  99  C.  C.  A. 
534,  refusing  to  enforce  contract  for  sale  of  mine  made  between  the  owner 
and  persons  who  had  been  developing  it ;  Heyward  v.  Bradley,  179  Fed.  333, 
102  C.  C.  A.  509,  aflRrming  Bradley  v.  Heyward,  164  Fed.  117,  contract  to 
convey  phosphate  rock  and  deposit  in  certain  land  was  not  so  unconscion- 
able as  to  justify  denial  of  specific  performance;  Marks  v.  Gates,  154  Fed. 
482,  14  L.  B.  A.  (N.  S.)  317,  12  Ann.  Gas.  120,  83  C.  C.  A.  321,  refusing 
to  enforce  contract  to  convey  one-fifth  interest  in  all  property  which  might 
be  located  in  Alaska;  Hurd  v.  Hotchkiss,  72  Conn.  480,  45  Atl.  14,  conditions 
of  specific  performance  enumerated ;  Espert  v.  Wilson,  190  III.  635,  60  N.  E. 
925,  where  plaintiff  had  sought  an  unfair  advantage ;  Indianapolis  etc.  Trac- 
tion Co.  V.  Essington,  54  Ind.  App.  301,  100  N.  E.  766,  if  contract  is  not 
inequitable  on  its  face,  burden  is  on  defendant  to  prove  it  is  unjust;  Haff- 
ner  v.  Dobrinski,  17  Okl.  443,  88  Pac.  1044,  refusing  to  decree  specific 
performance  of  oral  contract  for  sale  of  real  estate;  Nickerson  v.  Nicker- 
son,  127  U.  S.  675,  82  L.  Ed.  818,  8  Sup.  Ct.  1358,  dismissing  bill ;  Tufts  v. 
Tufts,  3  Wood.  &  M.  503,  510,  514,  Fed.  Cas.  14,233,  refusing  to  enforce 
contract  with  an  illegal  consideration;  Gould  v.  Womack,  2  Ala.  92,  hold- 
ing equity  will  not  specifically  enforce  an  unreasonable  contract;  Morrison 
V.  Peay,  21  Ark.  116,  allowing  specific  performance;  Godwin  v.  Collins, 
3  Del.  Ch.  207,  and  Fitzpatrick  v.  Beatty,  1  Gilm.  468,  both  dismissing  bill ; 
Lee  V.  Kirby,  104  Mass.  428,  holding  inadequate  consideration,  or  improvi- 
dent formation  of  a  contract,  is  not  reason  for  refusing  specific  perform- 
ance; Chute  V.  Quincy,  156  Mass.  192,  30  N.  E.  551,  refusing  to  enforce 
specifically  contract  entered  into  through  mistake,  of  which  plaintiff  had 
knowledge;  Shuman  v.  Willets,  17  Neb.  483,  23  N.  W.  360,  specifically 
enforcing  the  contract;  Eastman  v.  Plumer,  46  N.  H.  479,  holding  one 
having  attempted  to  repudiate  a  contract  will  not  afterward  be  allowed 
specific  performance;  Stoutenburgh  v.  Tompkins,  9  N.  J.  Eq;  335,  holding 
where  interest  of  party  passed  into  the  hands  of  his  assignee  in  bank- 
ruptcy there  was  no  mutuality,  and  specific  performance  was  refused; 
Blake  v.  Flatley,  44  N.  J.  Eq.  231,  6  Am.  St.  Rep.  888,  14  Atl.  129,  dismiss- 
ing bill  where  there  was  an  adequate  remedy  at  law;  Peters  v.  Delaplaine, 
49  N.  Y.  367,  refusing  specific  performance  where  vendor  had  delayed  a 
long  time;  Cannaday  v.  Shepard,  2  Jones  Eq.  229,  and  Lloyd  v.  Wheatley, 
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2  Jones  Eq.  270,  refusing  to  speeifically  enforce  a  hard  contract;  State  y. 
Baom,  6  Ohio,  386,  refusing  specific  performance  where  contract  was 
uncertain;  likewise  in  City  of  Tiffin  v.  Shawhan,  43  Ohio  St.  183,  1  N.  E. 
585,  where  title  deed  was  doubtful;  HoUey  v.  Anness,  41  S.  C.  354,  19 
S.  E.  649,  dismissing  bill  where  nonpayment  was  the  only  ground  for  relief ; 
Hemming  v.  Zimmersehitte,  4  Tex.  166,  holding  specific  performance  should 
have  been  granted  where  the  only  laches  was  in  not  promptly  demanding 
a  .conveyance ;  De  Cordova  v.  Smith,  9  Tex.  149,  58  Am.  Dec.  143,  holding 
specific  performance  will  not  be  decreed  when  there  is  strong  unrebutted 
prima  facie  evidence  of  a  mutual  abandonment;  West  Virginia  0.  &  0.  L. 
Co.  V.  Vinal,  14  W.  Va.  686,  equity  may  refuse  its  decree  unless  the  party 
will  take  a  decree  upon  condition  of  doing  certain  things;  Blair  v.  Snod- 
grass,  1  Sneed,  25,  arguendo. 

Time  as  of  essence  of  contract  for  sale  of  land.    Kote,  50  Am.  Dec.  676. 

When  lapse  of  time  bars  relief  by  specific  performance.  Note,  64 
Am.  Dec.  188. 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Rep.  385,  387,  392,  399. 

He  wlio  seeks  equity  must  do  equity* 

Approved  in  Easton  v.  Lockhart,  10  N.  D.  193,  86  N.  W.  703,  denying 
plaintiff  possession  of  realty  pending  litigation,  without  compensation  to 
defendant;  Veazie  v.  Williams,  8  How.  161,  12  L.  Ed.  1029,  holding  that 
whole  of  a  contract  may  be  annulled  and  terms  imposed  on  the  plaintiff 
to  let  part  of  the  transaction  remain  undisturbed;  Green  v.  Jones,  76  Me. 
569,  allowing  specific  performance  where  party  had  so  far  performed  as 
to  take  case  out  of  the  statute  of  frauds. 

Under  contract  to  convey  land  where  there  was  so  great  a  sarplus  of  land 
In  patent  beyond  what  it  called  for  that  It  could  hardly  be  presumed  to  have 
been  within  view  of  either  of  parties,  court  decreed  conveyance  of  surplus, 
upon  condition  that  vendee  pay  for  same  at  average  rate  per  acre. 

Approved  in  King  v.  Raab,  123  Iowa,  638,  99  N.  W.  308,  where  five  year 
lease  of  town  lot  gave  option  to  purchase  for  specified  sum  during  term, 
and  city  caused  street  to  be  paved  at  cost  of  abutting  owners,  lessee  must 
assume  cost  of  pavement  on  asking  specific  performance. 

Cited  in  Perkins  v.  Winter,  7  Ala.  867,  and  Terrell  v.  Kirksey,  14  Ala. 
215,  holding  vendor  is  not  responsible  for  a  deficiency  of  quantity  upon 
land  not  sold  by  the  acre,  unless  guilty  of  fraud. 

Miscellaneous.    Cited  in  Finucane  v.  Kearney,  1  Freem.  Ch.  68. 

4  Pet.  831-348,  7  L.  Ed.  876,  QALT  V.  aALLOWAY. 

Chancery  is  not  the  proper  tribunal  for  relief  against  mere  intruders,  but 
tlie  remedy  is  ejectment  to  recover  possession. 
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Approved  in  dissenting  opinion  in  Barnes  v.  Newton,  5  Okl.  460,  49  Pac. 
1081,  majority  holding  successful  contestant  before  Land  Department  may 
enjoin  adversary  from  further  interfering  with  possession  and  further 
occupancy;  Pussell  v.  Gregg,  113  U.  S.  554,  28  L.  Ed.  995,  5  Sup.  Ct.  633, 
and  Fussell  v.  Hughes,  8  Fed.  395,  holding  equity  has  no  jurisdiction  over 
a  suit  based  upon  an  equity  title  to  real  estate,  unless  the  nature  of  the 
relief  asked  is  equitable. 

In  Virginia,  when  an  entry  is  surveyed  its  boundaries  are  designated,  and 
these  limit  the  claim  of  the  locator. 

Cited  in  Mitchell  v.  Thompson,  1  McLean,  100,  Fed.  Gas.  9669,  holding, 
in  North  Carolina,  errors  in  the  survey  should  be  corrected  in  a  reasonable 
time. 

Entries  made^by  register  of  land  ofllce,  or  by  person  authorized  to  act  for 
him,  are  received  in  courts  as  evidence  of  facts  stated. 

Approved  in  Hogarth  Shipping  Go.  v.  Federal  Sugar  Refining  Co.,  174 
Fed.  280,  in  action  to  recover  charter  hire,  certified  copy  of  transcript 
called  "freight  sheet"  was  proof  of  statements  it  contained;  Jesse  D.  Carr 
Land  &  Livestock  Co.  v.  United  States,  118  Fed.  824,  tract-book  is  prima 
facie  evidence  of  its  contents;  Priddy  v.  Boice,  201  Mo.  336,  119  Am.  St. 
Rep.  762,  9  Ann.  Cas.  874,  9  L.  R.  A.  (N.  S.)  718,  99  S.  W.  1060,  upholding 
admission  in  evidence  of  certified  copies  of  United  States  census  returns 
on  issue  as  to  ages  of  deceased  persons;  Evanston  v.  Gunn,  99  U.  S.  667, 
25  L.  Ed.  307,  admitting  record  kept  by  employee  of  Signal  Service  of  the 
United  States;  Ely  v.  United  States,  4  Dill.  466,  Fed.  Cas.  1581,  holding 
official  plats  in  United  States  Land  Office  are  admissible  to  show  that 
land  on  which  timber  was  cut  had  not  been  sold  by  the  United  States. 

Surveys  in  Virginia  may  be  withdrawn  after  they  have  been  recorded  and 
the  warrant  may  be  relocated. 
Cited  in  Porter  v.  Robb,,  7  Ohio,  209,  arguendo. 

Death  of  principal  revokes  powers  of  an  agent. 
Approved  in  Trickey  v.  Crowe,  8  Ariz.  184,  71  Pac.  968,  applying  rule 
in  action  against  administrator  to  recover  commissions  for  sale  of  interest 
in  mine  owned  by  deceased ;  Long  v.  Thayer,  150  U.  S.  522,  87  L.  Ed.  1169, 
14  Sup.  Ct.  190,  holding  payments  to  agent  after  principal's  death  did 
not  discharge  the  obligation  to  the  estate;  Vance  v.  Anderson,  39  Iowa. 
430,  holding  death  of  principal  revokes  power  of  attorney  not  coupled  with 
an  interest;  Clayton  v.  Merrett,  52  Miss.  359,  holding  naked  power  of 
agency  ceases  with  death  of  principal ;  as  also  in  Ish  v.  Crane,  13  Ohio  St. 
587,  to  same  effect;  Michigan  Bank  v.  Leavenworth,  28  Vt.  217,  death 
revokes  all  authority  to  draw  on  one,  though  party  had  no  notice  of  it ;  as 
also  in  Michigan  Ins.  Co.  v.  Leavenworth,  30  Vt.  23,  25,  ruling  similarly; 
Clark  V.  Sigourney,  17  Conn.  523,  and  Territory  v.  Perea,  6  N.  M.  546, 
^0  Pac.  931,  both  arguendo. 
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Validity  of  act  of  agent  where  parties  are  ignorant  of  principal's 
death.    Note,  39  Am.  Dec.  88. 

A  location  made  in  the  name  of  a  deceased  person  Is  void. 

Cited  in  McDonald  v.  Smalley,  6  Pet.  261,  8  L.  Ed.  S92|  following  rule ; 
United  States  v.  Southern  C.  etc.  Co.,  5  McCrary,  669,  18  Fed.  277,  holding, 
that  grant  to  a  fictitious  person  is  void;  De  La  Vergne  &  Co.  v.  Feather- 
stone,  49  Fed.  917,  holding  patent  issued  to  inventor  after  his  death,  is 
void;  Thomas  v.  Wyatt,  25  Mo.  26,  69  Am.  Dec.  447,  holding  patent  to 
a  fictitious  person  is  a  nullity;  Wallace  v.  Saunders,  7  Ohio,  178,  holding 
an  entry  and  survey,  in  name  of  a  deceased  person,  are  both  void;  Price  v. 
Johnston,  1  Ohio  St.  394,  holding  act  of  1807  does  not  make  valid  an  entry 
in  the  name  of  a  deceased  person;  as  also  in  Stubblefield  v.  Bo^s,  2  Ohio 
St.  219,  to  same  effect;  Oliver  v.  Forbes,  17  Kan.  129,  arguendo. 

Distinguished  in  Galloway  v.  Finley,  12  Pet.  298,  9  L.  Ed.  1092,  holding 
since  the  statute  of  1807,  vendee  could  not  Validly  make  entry  on  lands  pur- 
porting to  have  been  granted,  notwithstanding  vendor's  death;  McArthur 
V.  Dun,  7  How.  268,  270,  12  L.  Ed.  696,  holding  statute  of  1823  protected 
an  entry  made  in  the  name  of  a  dead  man  in  1822 ;  Davenport  v.  Lamb,  13 
Wall.  427,  20  L.  Ed'.  657,  holding  statute  of  1836  obviates  this  rule;  also 
in  Schcdda  v.  Sawyer,  4  McLean,  184,  Fed.  Cas.  12,443,  and  Tarver  v. 
Smith,  38  Ala.  140,  upon  similar  grounds. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83 
Am.  Dec  467. 

4  Pet.  349-366,  7  L.  Ed.  882,  BONKENDOBFF  v.  TATLOB. 

In  a  sale  of  land  for  taxes  nnder  a  special  authority,  great  strictness  Is 
required,  and  proof  of  regularity  Is  on  claimant. 

Approved  in  Kann  v.  King,  25  App.  D.  C.  184,  assessment  of  real  estate 
in  name  of  former  owner  who  had  been  dead  for  twenty-five  years  was 
fatal  irregularity;  United  States  Express  Co.  v.  Hurlock,  120  Md.  112, 
Ann.  Gas.  1915 A,  566,  87  Atl.  835,  attachment  proceedings  must  show  on 
their  face  statutory  requirements  have  been  complied  with;  Stewart  v. 
Pergusson,  133  N.  ,C.  281,  45  S.  E.  587,  applying  principle  to  purchaser 
claiming  land  under  sale  for  internal  revenue  taxes  against  owner; 
Columbia  Finance  &  Trust  Co.  v.  Fierbaugh,  59  W.  Va.  338,  53  S.  E.  470, 
burden  is  on  purchaser  claiming  under  tax  sale  to  show  substantial  com- 
pliance with  statute;  Mason  v.  Fearson,  9  How.  260,  IS  L.  Ed.  130,  and 
Dunn  v.  Games,  1  McLean,  328,  Fed.  Cas.  4176,  holding  purchaser  must 
show  a  rigid  compliance  with  all  the  material  requisitions  of  the  laws 
under  which  the  sale  was  made ;  Early  v.  Doe,  16  How.  618,  14  L.  Ed.  1082, 
holding  sale  void  where ''not  advertised  for  the  full  time;  United  States  v. 
Pacific  R.  R.,  1  McCrary,  7,  1  Fed.  102,  holding,  under  internal  revenue 
act  of  1864,  to  establish  a  lien  for  taxes  all  the  prerequisites  must  be 
strictly  complied  with;  Cook  v.  Lasher,  73  Fed.  707,  42  U.  S.  App.  42, 
holding  failure  of  sheriff  to  make  out  and  return  within  ten  days,  a  list 
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of  lan^  parchased  on  behalf  of  State,  as  required  by  stattite,  renders 
tax  sale  void;  Lyon  v.  Hunt,  11  Ala.  313,  46  Am.  Dec.  228,  holding  par- 
chaser  at  tax  sale  mttst  show  affirmatively  a  compliance  with  every  sub- 
stantial requisite  of  the  law;  Scales  v.  Alvis,  12  Ala.  619,  46  Am.  Dec.  270, 
holding  sale  void  for  irregularity  in  advertisement;  Merrick  v.  Hutt,  15 
•Ark.  338,  holding  intention  of  statute  was  to  cast  the  onus  probandi  on 
the  assailant  of  the  tax  title;  Dickerson  v.  Acosta,  15  Fla.  620,  holding 
owners,  notwithstanding  statute,  could  show  commissioners  were  without 
power  to  sell;  D'Antignac  v.  Augusta,  31  Ga.  710,  holding  party  lost  his 
ex  parte  remedy  to  collect  taxes  by  delay ;  Fitch  v.  Pinckard,  4  Scam.  79, 
holding  purchaser  at  tax  sale  must  prove  every  material  fact  to  show  a 
right  of  recovery;  O'Brien  v.  Coulter,  2  Blackf.  424,  holding  sale  illegal; 
Scott  V.  Babcock,  3  G.  Greene,  141,  143,  holding  that  nothing  can  be  pre- 
sumed in  favor  of  the  proceedings  of  officers  to  sustain  a  tax  title ;  as  also 
in  Laraby  v.  Reid,  3  G.  Greene,  420,  ruling  similarly;  Alexander  v.  Walter, 
8  Gill,  260,  261,  50  Am.  Dec.  701,  holding  purchaser  must  affirmatively 
show  compliance  with  M.  prerequisites  of  statute ;  Stuart  v.  Meyer,  54  Md. 
467,  where  it  is  shown  sufficient  notice  was  not  given,  the  prima  facie 
effect  of  the  order  of  ratification  given  by  statute  is  overcome,  and  the 
proceeding  is  null;  Coward  v.  Dillinger,  56  Md.  61,  holding  attachment 
proceedings  must  upon  their  face  show  a  substantial   compliance  with 
requirements  of  the  statute;  Richardson  v.  Simpson,  82  Md.  160,  33  Atl. 
458,  holding  sale  void,  because  description  was  misleading ;  Alvord  v.  Collin, 
20  Pick.  421,  holding  sale  valid;  Williams  v.  Detroit,  2  Mich.  574,  holding 
assessment  for  paving  streets  valid;  Bailey  v.  Ha3rwood,  70  Mich.  191, 
38  N.  W.  210,  holding  premature  return  by  treasurer  renders  sale  void; 
Tucker  v.  Aiken,  7  N.  H.  131,  holding  selectmen  not  liable  for  committing 
taxes  to  collector  chosen  at  meeting  where  moderator  neglected  to  take 
statutory  oath;  Cahoon  v.  Coe,  57  N.  H.  576,  holding  one  setting  up  tax 
title  must  show  a  compliance  with  all  the  requirements  of  the  law;  State 
V.  Jersey  City,  36  N.  J.  L.  192,  to  same  effect ;  State  v.  Newark,  36  N.  J.  L. 
290,  holding  publication  of  notice  must  be  in  strict  accordance  with  the 
statute;  Sharp  v.  Spier,  4  Hill,-  86,  holding  power  given  municipal  corpo- 
ration to  sell  lands  for  taxes  imposed  thereon,  does  not  authorize  a  sale 
for  taxes  imposed  upon  owners  and  occupants  and. not  upon  the  land; 
Striker  v.  Kelly,  7  Hill,  25,  holding  purchaser  at  tax  sale  must  prove  sale 
regular  and  authorized;  Lafferty  v.  Byers,  5  Ohio,  459,  holding  tax  sale 
void  for  insufficient  description;  dissenting  opinion  in  Shell  v.  Duncan, 
31  S.  C.  670,  5  L.  B.  A.  880,  10  S.  E.  337,  majority  holding,  under  State 
law,  holder  of  auditor's  deed  for  land  purchased  at  tax  sale,  has  prima 
facie  good  title ;  Hadley  v.  Tankersley,  8  Tex.  20,  notwithstanding  statute, 
one  claiming  under  tax  deed  must  prove  a  compliance  with  all  prerequisites ; 
Littlefield  v.  Tinsley,  26  Tex,  357,  holding  void  a  sale  under  order  of  pro- 
bate court,  no  notice  having  been  given  to  heirs;  Brown  v.  Wright,  17  Vt. 
99,  42  Am.  Dec.  482,  holding  recital  in  tax  deed  that  collector  has  in  all 
things  followed  the  statute  is  not  prima  facie  evidence  of  such  fact; 
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tlanagan  v.  Orimmet,  10  Gratt.  426,  holding,  under  statute,  deed  need 
recite  only  circumstances  attending  the  sale;  Dequasie  v.  Harris,' 16  W.  Va. 
353,  construing  strictly  law  making  tax  deed  prima  facie  evidence  of  facts 
recited;  Sharpleigh  v.  Surdam,  1  Flipp.  481,  Fed.  Cas.  12,711,  construing 
act  of  Congress  of  1862  for  collection  of  direct  taxes  in  insurrection  dis- 
trict. 

Recitals  in  tax  deeds  as  evidence.    Kote,  17  Am.  Dec.  507. 

In  action  iwpectixig  tax  title  olILcial  tax-books  made  np  by  register  who 
had  power  to  correct  yalnatlons  of  assessor  are  evidence  of  assessment  with- 
out production  of  assessor's  original  list. 

Cited  in  Haley  v.  Elliott,  20  Colo.  389,  38  Pac.  775,  holding  since  treas- 
urer's books  were  the  final  repository  of  the  work  of  assessment  and  levy 
of  taxes,  they  are  prima  facie  evidence  of  taxes  so  levied;  Fitch  v.  Pinck- 
ardy  4  Scam.  76,  admitting  original  minutes  of  board  of  trustees,  where 
book  into  which  they  had  been  transcribed  was  lost;  Painter  v.  Hall,  75 
Ind.  213,  holding  assessment  lists  are  competent  evidence  to  show  amount 
of  value  owned  by  the  assessed ;  Commonwealth  v.  Heffron,  102  Mass.  151, 
holding  records  of  assessors  are  inadmissible  in  suits  against  third  parties; 
dissenting  opinion  in  Morton  v.  Reeds,  6  Mo.  89,  93,  majority  holding 
certificate  of  auditor  stating  that  provisions  of  the  law  have  been  complied 
with  is  no  evidence  of  that  fact;  Moore  v.  State  Bank,  6  Mo.  380,  holding 
protest  of  notary  stating  note  was  presented  for  payment  is  evidence  of 
that  fact;  Austin  v.  King,  97  N.  C.  343,  2  S.  E.  679,  admitting  tax  list  to 
show  one  of  the  parties  had  paid  taxes  before  there  was  any  controversy. 

Admissibility  of  public  documents  in  evidence.    Note,  21  E.  B.  0.  695. 

Proof  of  regular  appointment  of  assessors  is  uzmecessary  if  they  have 
acted  under  authority  of  corporation. 

Approved  in  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed.  822, 
assessment  of  state  tax  commission  for  purpose  of  taxation  is  competent 
evidence  to  show  value  of  franchise;  Town  of  Ripton  v.  Town  of  Brandon, 
80  Vt.  240,  67  Atl.  543,  appraisal  of  taxable  personal  estate  of  pauper, 
executed  by  sworn  ofidcers  as  required  by  law,  is  not  within  the  rule  making 
public  documents  evidence;  Moore  v.  Turner,  43  Ark.  250,  and  Barton  v. 
Lattourette,  55  Ark.  83,  17  S.  W.  588,  holding  official  character  of  assessor 
cannot  be  questioned  in  a  collateral  proceeding;  Sterling  v.  Warden,  51 
N.  H.  241,  12  Am.  Rep.  104,  holding  where  p<si^tmaster,  upon  appointment, 
had  taken  oath,  it  is  presumed  he  had  complied  with  all  the  requirements 
of  the  law;  State  v.  Roberts,  52  N.  H.  495,  declaring  that  an  individual  who 
has  acted  notoriously  as  a  public  officer  is  prima  facie  evidence  of  his  offi- 
cial character. 

Interest  of  tenants  in  common  may  be  assessed  separately,  and  share  of 
one  may  be  sold  for  unpaid  taxes. 

II--58 
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Approved  in  Payne  v.  Danley,  18  Ark.  444,  445,  68  Am.  Dec.  189,  190,  fol- 
lowing rule;  Curtiss  v.  Inhabitants  of  Sheffield,  213  Mass.  246,  Ann.  Oas. 
1914A,  564,  50  L.  &.  A.  (N.  S.)  402,  100  N.  E.  367,  no  tax  can  be  assessed 
upon  the  undivided  interest  of  a  tenant  in  common  in  land ;  State  v.  City  Col- 
lector, 24  N.  J.  L.  115,  holding  assessments  of  taxes  to  "the  estate  of  A.,"  is 
not  such  an  error  as  will  authorize  the  setting:  aside  of  the  tax. 

Distinguished  in  Corbin  v.  Inslee,  24  Kan.  160,  under  State  statute. 

Proper  mode  of  assessment  of  tax  on  property  held  by  two  or  more 
persons  in  joint  ownership:    Note,  Ann.  Cas.  1914A,  668. 

Form  of  assessment  where  land  owned  in  undivided  interests.    Note, 
60  L.  B.  A.  (N.  S.)  403. 

Assessment  of  tax  on  decedent's  property.    Note,  66  L.  B.  A.  641,  646. 

Publication  on  any  day  of  succeeding  week  is  sofflcient  compliance  with 
statute,  providing  that  notice  shall  be  published  "once  a  week." 

Approved  in  Leach  v.  Burr,  17  App.  D.  C.  138,  upholding  publication 
made  under  order  of  requiring  notice  to  be  published  "twice  a  week  for 
four  weeks" ;  Cannon  v.  Gorham,  136  Ga.  172,  Ann.  Oaa.  19120,  89,  71  S.  E. 
144,  publication  of  notice  precedent  to  issuance  of  execution,  twice  in  a 
daily  newspaper  and  twice  in  a  weekly,  did  not  meet  requirement  of  stat- 
ute; Harpold  v.  Doyle,  16  Idaho,  688,  102  Pac.  162,  five  publications  of 
summons  made  between  September  16th  and  October  14th  was  a  sufficient 
publication  thereof  once  a  week  for  not  less  than  one  month ;  Forsman  v. 
Bright,  8  Idaho,  472,  69  Pac.  475,  publication  of  summons  in  weekly  paper 
five  consecutive  weeks,  first  issue  on  July  18th  and  last  on  August  15th,  is 
publication  for  one  month  as  required  by  statute;  Derby  v.  Dancey,  112 
La.  894,  36  South.  796,  summons  and  notice,  by  which  abandonment  of  wife 
by  husband  is  required  to  appear  by  Civil  Code,  art.  145,  must  be  given 
each  calendar  month;  Hansen  v.  Civil  Sheriff,  52  La.  Ann.  1567,  28  South. 
168,  more  than  seven  days  may  elapse  between  weekly  publications;  In  re 
City  of  New  Orleans  etc.,  52  La.  Ann.  1079,  27  South.  594,  publication 
"once  a  week"  does  not  require  publication  same  day  in  each  week; 
Savings  and  Loan  Soc.  v.  Thompson,  32  Cal.  352,  applying  rule  to 
publication  of  summons;  In  re  Tyson,  13  Colo.  490,  6  L.  R.  A.  475,  22 
Pac.  812,  construing  statutory  provision  as  to  time  of  execution  of 
criminal ;  Raunn  v.  Leach,  53  Minn.  87,  54  N.  W.  1059,  holding  it  was  not 
necessary  that  summons  should  be  published  at  regular  intervals  of 
seven  days ;  State  v.  Mining  Co.,  5  Nev.  425,  434,  holding  it  was  not  neces- 
sary for  call  to  be  published  twenty-one  days  before  election,  bat 
that  three  insertions  at  any  time  in  three  successive  weeks  were  sufficient; 
Wood  V.  JCnapp,  100  N.  Y.  114,  2  N.  E.  634,  holding  that  it  is  sufficient  if 
weekly  publication  is  made  on  any  day  of  each  week;  State  v.  Superior 
Court,  6  Wash.  357,  33  Pac.  829,  holding  six  publications,  one  made  once 
in  each  of  the  six  consecutive  weeks,  is  sufficient ;  Marling  v.  Robrecht,  13 
W.  Va.  467,  holding  service  complete  on  fourth  publication,  though  foul* 
weeks  have  not  elapsed  between  dates  of  the  first  and  last  publication. 
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Distinguished  in  Midland  v.  Linton,  60  Neb.  260,  82  N.  W.  869,  first  week  I 
in  month  is  week  commencing  with  first  Sunday;  Leach  v.  Burr,  188  U.  S. 
512,  47  L.  Ed.  568,  23  Sup.  Ct.  393,  week  need  not  begin  on  Sunday  when 
order  reads  "for  period  of  four  weeks";  Hernandez  v.  His  Creditors,  57 
Cal.  334,  holding,  "at  least  once  a  week  for  four  successive  weeks,"  in  State 
statute  require  four  publications  not  more  than  seven  days  apart;  Finlay- 
son  V.  Peterson,  5  N.  D.  589,  57  Am.  St.  Rep.  686,  S3  L.  R.  A.  534,  67 
N.  W.  954,  holding  under  statute  requiring  advertisement  "for  six  suc- 
cessive weeks  at  least  once  in  each  week,"  the  first  publication  must  be 
made  at  least  forty-two  days  before  the  sale. 

Where  statute  requires  certain  facts  to  be  stated  in  advertisement  of  tax 
sale,  failure  to  do  so  is  not  cured  by  giving  actual  notice  in  some  other  way. 

Cited  in  Patrick  v.  Davis,  15  Ark.  371,  holding  misdescription  in  adver- 
tisement invalidates  sale,  although  a  deed  is  delivered  containing  recitals 
of  every  prerequisite  prescribed  by  the  statute. 

Tax  sale  is  void  for  uncertainty  where  advertisement  purported  to  sell 
•TialT'  of  lot  No.  4. 

Approved  in  Sprich  v.  Tiemey,  56  Neb.  521,  76  N.  W.  1092,  tax  assessed 
against  "part  of  lot,"  is  void ;  Mary  M.  Miller  &  Sons  v.  Daniels,  47  Wash. 
413,  92  Pac.  268,  description  merely  designating  land  as  portion  of  a  larger 
tract  is  fatally  defective ;  Gault  v.  Woodbridge,  4  McLean,  332,  Fed«-  Cas. 
5275,  holding  ievy  on  one-half  of  a  lot,  without  designating  which  half,  is 
too  indefinite  to  convey  the  title;  Fitch  v.  Pinckard,  4  Scam.  81,  84,  hold- 
ing sale  void  for  uncertainty  in  the  description  of  the  premises;  Sloan  v. 
Sewell,  81  Ind.  182,  holding  imperfect  description  of  land  will  -not  preclude 
purchaser  from  enforcing  lien  against  the  land ;  Bosworth  v.  Farenholz,  3 
Iowa,  88,  holding  deed  purporting  to  convey  forty  feet  of  lot  No.  2  fatally 
defective  in  its  description;  Blair  T.  L.  &  L.  Co.  v.  Scott,  44  Iowa,  148, 
holding  where  descriptions  in  list  and  deed  did  not  necessarily  contemplate 
the  same  parcel,  purchaser  acquired  no  right;  McDonough  v.  Gravier,  9 
La.  544,  holding  description  of  land  lying  between  certain  streets  insuffi- 
cient ;  Larrabee  v.  Hodgkins,  58  Me.  413,  holding  tax  deed  describing  prem- 
ises as  one-fourth.  No.  5,  etc.,  is  void ;  Wilkins  v.  Tourtellott,  28  Kan.  844, 
holding  tax  deed  void  for  insufficient  description;  State  v.  Parker,  39 
N.  J.  L.  692,  holding  this  description  in  assessment  sufficient,  B,  sixty  feet 
L.  street;  Stanberry  v.  Nelson,  Wright,  768,  holding  158  acres  in  north 
half,  section  12,  is  too  vague  to  pass  title;  Jory  v.  Palace  etc.  Co.,  30  Or. 
201,  46  Pac.  788,  holding  description  in  assessment-roll  as  a  "fraction  of 
a  lot"  is  too  indefinite;  Norris  v.  Hunt,  51  Tex.  615,  holding  patent  void 
for  patent  ambiguity  in  description;  Head  v.  James,  13  Wis.  643,  holding 
where  land  is  assessed  and  sold  for  taxes  as  the  "north  part"  of  a  certain 
tract,  the  sale  is  void;  Johnson  Co.  v.  Tiemey  (Neb.),  76  N,  W.  1092,  hold- 
ing tax  void  for  uncertainty,  which  was  levied  against  an  entire  city  lot 
under  the  description  "part  of  lot  5  in  block  41";  Cooper  v.  Holmes^  71 
Md.  30, 17  AtL  713,  arguendo. 
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Distinguished  in  Boyd  v.  Wilson,  86  Ga.  '383,  12  S.  E.  745,  holding  levy 
of  a  tax  fi.  fa.,  describing  property  as  one-fonrth  of  lot  No.  931,  is  suffi- 
ciently definite. 

Miscellaneous.  Apparently  iniscited  in  Parsons  v.  The  Trustees,  44  Ga. 
638,  Noble  v.  Indianapolis,  16  Ind.  510. 

4  Pet.  366-391,  7  L.  Ed.  888,  BANK  OF  UNITED  STATES  v.  TTLER. 

Judgment  lien  attaches,  under  Kentucky  law,  from  the  delivery  of  the 
execution  to  the  sheriff. 

Cited  in  Mansony  v.  United  States  Bank,  4  Ala.  749,  holding  that  enjoin- 
ing of  judgment  suspends  the  lien;  Watson  v.  Hahn,  1  Colo.  392,  holding 
execution  issued  seventy  days,  after  entry  of  judgment  was  as  effectual  to 
secure  real  estate,  as  if  issued  at  an  earlier  day. 

Lien  of  Federal  court  judgment.    N6te,  47  L.  B.  A.  470. 

Where  maker  dies  before  note  due,  and  indorser  administers  on  his  estate, 
demand  of  payment  and  notice  to  indorser  are  indispensable. 

Cited  in  Carolina  National  Bank  v.  Wallace,  13  S.  C.  353,  36  Am.  |top. 
698,  holding  where  indorser  dies  before  maturity  of  note,  and  the  maker 
becomes  his  executor,  notice  of  protest  to  him  is  requisite  to  bind  the  estate. 

Neglect  of  holder  of  note  to  proceed  against  Jailer  and  his  securities, 
unlawfully  permitting  maker  to  escape,  is  not  due  diligence  and  discharges 
indorser. 

Cited  and  relied  upon  in  Bradford  v.  Bishop,  14  Ala.  522,  holding  that 
omission  of  indorsee  for  two  years  to  sue  out  an  alias  execution  upon  judo:- 
meiilt  against  the  maker  discharges  indorser;  Bishop  v.  Teazle,  6  Blackf. 
(Ind.)  129,  holding  delay  in  issuing  execution  discharges  assignor;  John- 
son v.  Lewis,  1  Dana,  184,  following  rule;  Jacobs  v.  McDonald,  8  Mo.  568, 
holding  where  assignee  of  note  sues  maker  in  Justice's  Court,  and  execu- 
tion is  returned  unsatisfied  for  want  of  personal  property,,  and  transcript 
is  filed  in  Circuit  Court,  but  no  execution  issued,  assignee  is  discharged. 

Distinguished  in  Sayre  v.  McEwen,  41  Ind.  115,  holding  assignee  of  note 
was  not  bound,  before  suing  indorser,  to  proceed  by  attachment  i^ainst 
property  of  maker,  a  nonresident. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 

Note,  18  L.  B.  A.  (N.  S.)  550. 
Assignor  of  note  as  indorser.    Note,  36  L.  B.  A.  120. 

Discharge  under  State  insolvent  law  will  not  authorize  discharge  of  per- 
son imprisoned  under  Judgment  of  Federal  Glrcnit  Court. 

Cited  in  In  re  Freeman,  2  Curt.  494,  Fed.  Cas.  5083,  holding  State  act  to 
abolish  imprisonment  for  debt  will  not  affect  process  out  of  Circuit  Court; 
Offutt  V.  Rowen,  Walk.  (Miss.)  547,  discharge  of  prisoner  delivered  by 
United  States  marshal;  under  State  insolvent  law^  is  no  defense  to  action 
on  prison  bond. 
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4  Pet.  392,  7  L.  Ed.  897,  SAUNDEBS  v.  OOXTIJ}. 

On  certlflcate  of  dlvlBloii,  wliere  whole  cause,  and  not  point  or  points,  bas 
been  certlfled,  it  Is  Irregular  and  case  will  be  remanded. 

Cited  in  United  States  v.  Chicago,  7  How.  192,  12  L.  Ed.  668,  holding 
where  there  are  several  questions  so  material  as  to  decide  the  whole  case. 
Supreme  Court  will  not  dismiss  them,  provided  they  appear  to  have  arisen 
at  one  time,  and  to  have  involved  little  beyond  one  point;  Williamsport 
Bank  v.  Knapp,  119  U.  S.  360,  30  L.  Ed.  447,  7  Sup.  Ct.  276,  and  Jewell  v. 
Knight,  123  U.  S.  433,  81  L.  Ed.  193,  8  Sup.  Ct.  194,  holding  each  question 
certified  to  Supreme  Court  must  be  a  distinct  point  of  law  and  not  the 
whole  case;  Bagg  v.  Detroit,  5  Mich.  69,  holding  that  questions  reserved 
must  be  presented  directly  and  definitely ;  Kelley  etc.  Shoe  Co.  v.  Insurance 
Co.,  87  Tex.  114,  26  S.  W.  1063,  holding  the  statute  never  contemplated  that 
the  whole  of  a  complicated  case  should  be  certified;  Ward  v.  Chamberlain, 
2  Black,  435,  17  L.  Ed.  323,  holding  power  of  Supreme  Court  to  revise  is 
strictly  confined  to  questions  stated  in  the  certificate. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  392. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  429. 

Federal  courts  wHl  follow  settled  construction  of  State  statute  by  State 
courts. 

Cited  in  Thompson  v.  Phillips,  Bald.  284,  Fed.  Cas.  13,974,  following 
State  court's  construction  of  State  laws  as  to  judgments. 

Miscellaneous.  Cited  in  Arnold  v.  O'Connor,  37  R.  I.  560,  94  Atl.  146, 
apparently  miscited  for  succeeding  case. 

4  Pet.  393^09,  7  L.  Ed.  897,  SPSATT  v.  SPBATT. 

Naturalisation  is  a  Judicial  proceeding  submitted  to  courts  of  record,  and 
their  judgments  tliereon  are  conclusive. 

Approved  in  Johannessen  v.  United  States,  225  U.  S.  236,  56  L.  Ed.  1069, 
32  Sup.  Ct.  613,  Congress  may  authorize  a  direct  attack  upon  certificates  of 
citizenship  in  an  independent  proceeding;  In  re  Hartman,  232  Fed.  799, 
denial  of  petition  on  ground  that  applicant  is  not  a  person  of  good  moral 
character  is  an  adjudication  barring  another  application  for  at  least  five 
years;  United  States  v.  Mulvey,  232  Fed.  521,  section  15,  of  the  naturaliza- 
tion act  does  not  authorize  a  new  suit  for  the  correction  of  error  in  nat- 
uralization proceedings,  but  only  for  fraud  and  ill^ality ;  United  States  v. 
Ness,  217  Fed.  171,  omission  of  certificate  of  physical  examination  was  not 
an  illegality  for  which  judgment  of  naturalization  could  be  annulled;  In  re 
Schmidt,  207  Fed.  680,  alien  entering  this  country  in  violation  of  immigra- 
tion laws  may  be  admitted  to  citizenship;  United  States  v.  Cantini,  199 
Fed.  858,  upholding  jurisdiction  of  court  over  proceeding  to  cancel  certifi- 
cate of  naturalization  issued  to  ane  who  had  visited  his  native  land  just 
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prior  to  application;  United  States  v.  Nechman,  183  Fed.  790,  judgment  of 
naturalization  could  not  be  impeached  for  facts  necessarily  before  the  court 
entering  judgment;  United  States  v.  Stoller,  180  Fed.  913,  upholding  decree 
of  naturalization  though  proceedings  were  not  strictly  in  compliance  with 
statutory  requirements;  United  States  v.  Aakervik,  180  Fed.  142,  time  for 
vacating  order  admitting  to  citizenship  having  expired  prior  to  enactment 
of  naturalization  act,  judgment  became  fixed;  United  States  v.  Spohrer,  175 
Fed.  443,  upholding  constitutionality  of  Naturalization  Act,  June  29,  1906, 
c.  3592,  §  15,  34  Stat.  601  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  485),  author- 
izing suit  by  United  States  to  cancel  certificate  of  naturalization  on  ground 
of  fraud ;  Dolan  v.  United  States,  133  Fed.  449,  certified  copy  of  record  of 
court  showing  admission  of  alien  to  citizenship  is  "certificate  of  citizen- 
ship'' within  Rev.  Stats.,  §§  5425,  5427,  making  it  an  offense  to  use  or  aid 
another  in  using  false  certificate  of  citizenship;  Levin  v.  United  States,  128 
Fed.  828,  holding  Congress  may  empower  State  courts  to  admit  qualified 
aliens  to  citizenship;  United  States  v.  Severino,  125  Fed.  951,  holding  Fed- 
eral courts  have  jurisdiction  over  prosecution  for  perjury  -committed  in 
naturalization  proceedings  in  State  courts;  Tinn  v.  United  States  Dist. 
Atty.,  148  Cal.  775,  84  Pac.  152,  order  admitting  alien  to  citizenship  cannot 
be  set  aside  on  motion  after  lapse  of  six  months;  Raymond  v.  Raymond. 

1  Ind.  Ter.  339,  37  S.  W.  203,  judgment  extending  citizenship  to  member 
of  Cherokee  nation  is  conclusive  against  collateral  attack;  State  v.  Weber, 
96  Minn.  428,  105  N.  W.  492,  record  of  common  pleas  ordering  certificate 
of  naturalization  to  be  issued  constitutes  a  judgment ;  State  v.  Brandhorst, 
156  Mo.  461,  79  Am.  St.  Rep.  589,  56  S.  W.  1095,  judgment  naturalizing 
a  minor  cannot  be  collaterally  attacked;  In  re  Macoluso's  Naturalization, 
237  Pa.  136,  Ann.  Oas.  1914B,  226,  85  Atl.  150,  upholding  power  of  court 
to  vacate  and  set  aside  decrees  of  naturalization ;  State  v.  Chittenden,  127 
Wis.  505,  107  N.  W.  512,  dental  college  entitled  to  certiorari  to  determine 
its  status  among  reputable  colleges;  State  ex  rel.  Atkinson  v.  McDonald, 
108  Wis.  15,  84  N.  W.  174, /judgment  of  naturalization  is  evidence  of  resi- 
dence in  the  State  where  made ;  In  re  Loney,  134  U.  S.  376,  33  L.  Ed.  951, 
10  Sup.  Ct.  586,  holding  State  courts  have  no  jurisdiction  of  a  complaint 
for  perjury  in  testifying  before  a  notary  of  the  State  upon  a  contested 
election  of  a  member  of  the  house  of  representatives;  Ex  parte.  Cregg,  2 
Curt.  100,  Fed.  Cas.  3380,  holding  that  a  court  of  record,  without  any  clerk, 
is  not  competent  to  take  an  alien's  preliminary  declaration;  The  Acorn, 

2  Abb.  (U.  S.)  444,  Fed.  Cas.  29,  holding  order  of  court  of  competent  juris- 
diction, admitting  an  alien  to  citizenship,  is  conclusive;  In  re  Coleman,  15 
Blatchf.  426,  Fed.  Cas.  2980,  holding  where  applicant  for  citizenship  re- 
ceives a  certificate,  he  cannot  afterward  be  convicted  of  using  such  certifi- 
cate, knowing  it  was  unlawfully  issued;  United  States  v.  Makins,  26  Fed. 
Cas.  1144,  holding  clerks  of  Federal  courts  have  no  power  to  certify  an 
admission  to  citizenship,  which  is  a  judgment  and  provable  only  by  the 
original  record;  Green  v.  Salas,  31  Fed.  107,  holding  that  naturalization 
can  only  be  proved  by  the  record  of  the  judgment;  In  re  Bodek,  63  Fed. 
814,  815,  declaring  that  an  applicant  for  naturalization  is  a  suitor  and  his 


\ 


919  SPRATT  V.  SPRATT.  4  Pet.  393-409 

petition  must  allege  a  fulfillment  of  all  the  conditions  of  the  statute; 
United  States  v.  Gleason,  78  Fed.  397,  and  Pintsch  C.  Co.  v.  Bergin,  84 
Fed.  141,  holding  certificate  of  citizenship  cannot  be  set  aside  upon  the 
ground  that  the  facts  were  falsely  represented  to  the  court;  Harley  v. 
State,  40  Ala.  697,  holding  record  of  naturalization  is  not  required  to  show 
aflBrmatively  the  existence  of  all  the  legal  prerequisites;  Scott  v.  Strobach, 
49  Ala.  488,  holding  certificate  of  naturalization  cannot  be  collaterally  im- 
peached unless  for  want  of  jurisdiction ;  Ex  parte  Knowles,  5  Cal.  301,  de- 
claring the  power  to  naturalize  is  judicial  by  act  of  Congress;  Holcomb  v. 
Phelps,  16  Conn.  131,  holding  decree  of  surrogate  granting  administration 
a  complete  defense  to  action  of  trover;  People  v.  McGowan,  77  III.  647, 
20  Am.  Rep.  255,  holding  record  of  naturalization  cannot  be  impeached 
collaterally;  Morgan  v.  Dudley,  18  B.  Mon.  714,  68  Am.  Dec.  739,  holding 
Congress  cannot  authoritatively  conter  jurisdiction  of  naturalization  on 
State  court;  Dean,  Petitioner,  83  Me.  498,  18  L.  R.  A.  232,  22  Atl.  387, 
holding  couyt  without  clerk  has  no  jurisdiction  over  naturalization  of 
aliens;  Andres  v.  AmoU,  Circuit  Judge,  77  Mich.  88,  6  L.  R.  A,  289,  43 
N.  W.  858,  declaring  final  admission  to  citizenship  cannot  be  attacked  to 
show  want  of  conformity  to  the  previous  requirements  of  the  statute ;  State 
V.  Macdonald,  24  Minn.  59,  and  McCarthy  v.  Marsh,  5  N.  Y.  284,  holding 
record  of  proceedings  in  naturalization  cannot  be  questioned  in  collateral 
proceedings ;  State  v.  Boyd,  31  Neb.  710,  48  N.  W.  746,  holding  that  admis- 
sion to  citizenship  can  be  proven  only  by  record;  State  v.  Whittemore,  50 
N.  H.  251,  9  Am.  Rep.  203,  holding  court  of  record,  without  a  clerk,  is  not 
competent  to  naturalize  an  alien;  Priest  v.  Cummings,  16  Wend.  026,  hold- 
ing every  intendment  is  in  favor  of  naturalization  proceedings;  People  v. 
Turnpike  Co.,  23  Wend.  227,  maintaining  that  State  is  estopped  by  certifi- 
cate of  the  commissioners  from  claiming  a  forfeiture  for  noncompliance 
with  incorporating  ^ct;  People  v.  Snyder,  41  N.  Y.  409,  Commonwealth  v. 
Towles,  5  Leigh,  746,  and  State  v.  Hoeflinger,  35  Wis.  400,  maintaining 
that  record  of  naturalization  is  conclusive ;  Knapp  v.  Thomas,  39  Ohio  St. 
387,  48  Am.  R^.  468,  holding  pardon  cannot  be  impeached  by  showing  it 
was  obtained  by  false  representations.     « 

Act  of  Maryland  anihoiizlng  descent  to  aliens  of  lands  held  by  aliens  does 
not  antlLorize  descent  to  snch  heirs  of  land  of  citizen. 

Approved  in  Geoffroy  v.  Riggs,  18  D.  C.  341,  citizen  of  France  cannot 
inherit  real  estate  in  District  of  Columbia  from  citizen  of  United  States; 
Jost  V.  Jost,  1  Mackey  (D.  C),  492,  citizens  of  Switzerland  may  inherit 
from  citizens  of  the  United  States  realty  in  the  District  of  Columbia  by 
virtue  of  treaty  with  Switzerland;  Arnold  v.  O'Connor,  37  R.  I.  560,  94  Atl. 
146,  defining  kindred  from  whom  estate  of  intestate  came  or  descended; 
Geofroy  v.  Riggs,  133  U.  S.  266,  83  L.  Ed.  644, 10  Sup.  Ct.  296,  under  article 
IV  of  the  convention  with  France,  1800,  a  citizen  of  France  can  take  land 
in  District  of  Columbia,  by  descent  from  a  citizen  of  the  United  States; 
Kershaw  v.  Kelsey,  100  Mass.  574,  97  Am.  Dec.  186,  arguendo. 
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Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  31  L.  E.  A.  95. 

Miscellaneous.  Miscited  in  State  v.  Judge,  33  La.  Ann.  270;  New  Or- 
leans V.  Orphan  Asylum,  33  La.  Ann.  855. 

4  Pet.  410-465,  7  L.  Ed.  903,  CBAia  v.  STATE  OF  MISS0X7BI. 

Everything  whicli  disaffirms  and  invalidates  the  contract  may  be  shovni 
under  the  general  Issue  of  assumpsit. 

Approved  in  Arkansas  Grand  Prairie  Oil  etc.  Co.  v.  Davidson,  233  Fed. 
644,  defense  of  mental  incapacity  was  admissible  under  the  plea  of  non- 
assumpsit;  McCrea  v.  Parsons,  112  Fed.  919,  in  assumpsit  any  defense 
impugning  legality  of  contract  may  be  proved  under  general  issue;  Reed 
V.  Johnson,  27  Wash.  55,  67  Pac.  386,  illegal  contracts  cannot  be  validated 
by  estoppel ;  Dollar  Savings  etc.  Co.  v.  Crawford,  69  W.  Va.  117,  38  L.  R.  A. 
(N.  S.)  587,  70  S.  E.  1092,  failure  of  consideration  could  have  been  proved 
under  general  issue;  Oscanyan  v.  Arms  Co.,  103  U.  S.  267,  26  L.  Ed.  542, 
and  Oscanyan  v.  Arms  Co.,  15  Blatchf .  87,  Fed.  Cas.  10,600,  holding  defense 
that  agreement  was  void  because  against  public  policy  could  be  set  up 
under  a  plea  of  general  issue;  also  in  Tufts  v.  Tufts,  3  Wood.  &  M.  501, 
Fed.  Cas.  14,233,  ruling  similarly;  Gauthier  v.  Cole,  17  Fed.  717,  holding 
illegality  of  consideration  may,  at  common  law,  be  pleaded  under  the  gen- 
eral issue ;  Minard  v.  Lawler,  26  111.  305,  holding,  on  appeal  from  a  justice's 
judgment,  notice  of  any  particular  defense  to  he  presented  need  not  be 
given;  Hill  v.  Callaghan,  31  Mich.  426,  holding,  under  general  issue,  in- 
validity of  instrument  may  be  shown,  without  special  notice;  Johnson  v. 
Hulings,  103  Pa.  St.  503,  49  Am.  Rep.  184,  holding  whenever  it  appears  in 
action  of  assumpsit  that  plaintiff's  claim  is  illegal,  court  will  not  enforce  it. 

Where  cause  is  tried  without  jury,  exceptions  to  court's  charge  cannot 
of  course  be  taken,  but  court  should  make  findings  as  to  points  in  controversy. 
Approved  in  Streeler  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  131,  66 
C.  C.  A.  190,  where  case  is  tried  by  court,  admission  or  rejection  of  evidence 
not  necessarily  ground  for  reversal;  United  States  v.  King,  7  How.  853, 
12  L.  Ed.  948,  and  Weems  v.  George,  13  How.  197,  14  L.  Ed.  Ill,  holding 
where,  in  a  trial  in  Louisiana,  judge  tried  case  without  a  jury,  no  bill  of 
exceptions  can  be  taken  to  his  judgment  on  the  law;  Martinton  v.  Fair- 
banks, 112  U.  S.  675,  28  L.  Ed.  864,  5  Sup.  Ct.  323,  holding  that  the  general 
finding  is  conclusive  of  the  issues  of  fact  against  the  plaintiff,  and  there  is 
no  question  of  law  presented  by  the  record ;  Obermief  v.  Core,  25  Ark.  563, 
holding  findings  of  facts  by  court  are  conclusive;  Lynch  v.  Grayson,  7  N.  M. 
34,  32  Pac.  151,  holding  statute  providing  that  where  jury  has  been  waived, 
the  Supreme  Court  shall  review  same  as  if  tried  by  a  jury,  does  not  intend 
that  the  Supreme  Court  shall  decide  on  the  weight  of  the  evidence;  Mer- 
cantile Ins.  Co.  V.  Folsom,  18  Wall.  249,  21  L.  Ed.  838p  arguendo. 
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Under  twentjr-flfth  section  of  Judiciary  act,  it  is  sufficient  if  record  shows 
that  constitutionaUty  of  State  law  claimed  to  be  repugnant  to  Federal  Con- 
stitution was  unstained,  and  record  need  not  in  terms  aver  fact. 

Approved  in  State  v.  Joseph,  175  Ala.  597,  Ann.  Gas.  1914D^ .  248,  -57 
South.  948,  judicial  knowledge  is  confined  to  the  record,  where  the  record  is 
complete  in  itself;  Fisher  v.  Cocl^erell,  5  Pet.  256,  8  L.  Ed.  117,  holding, 
since  record  did  not  show  the  compact  with  Virginia  was  involved,  the  court 
had  no  jurisdiction;  Davis  v.  Packard,  6  Pet.  48,  8  L.  Ed.  316,  declaring 
court  had  jurisdiction  where  it  appeared  from  the  record  that  the  decision 
of  State  court  was  against  the  privilege  especially  set  up;  Byrne  v.  Mis- 
souri, 8  Pet.  42,  8  L.  Ed.  860,  following  rule ;  Crowell  v.  Randell,  10  Pet.  397, 
9  L.  Ed.  469,  dismissing  case  where  record  did  not  show  that  such  a  ques- 
tion did  arise  and  was  applied  to  the  case ;  Magwire  v.  Tyler,  1  Black,  203, 
17  L.  Ed.  141,  where  decision  of  State  court,  construing  act  of  Congress, 
is  against  the  title  set  up  thereunder.  Federal  court  has  jurisdiction;  The 
Victory,  6  Wall.  384, 18  L.  Ed.  849,  holding  it  is  not  sufficient  that  the  court 
can  see  the  question  ought  to  have  been  raised;  Frost  v.  Ilsey,  55  Me. '380, 
holding  it  must  appear  that  the  sustaining  of  the  validity  of  the  statute 
was  indispensable  to  the  judgment;  Stockton  v.  Montgomery,  Dall.  (Tex.) 
485,  arguendo. 

Distinguished  in  Houston  etc.  R.  R.  Co.  v.  Texas,  177  U.  S.  85,  86^  102, 
44  L.  Ed.  683,  689,  20  Sup.  Ct.  552,  553,  upholding  warrant  of  State  payable 
upon  presentation  if  funds  in  treasury. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  626. 
Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 

St&te  court's  decision.    Note,  63  L.  B.  A.  330. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  473,  474. 

In  construing  the  Constitution  history  may  he  examined. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  723^  9  L.  Ed.  1260,  ^nd 
Carey  v.  McDougald,  7  Ga.  87,  both  following  rule. 

Oertiflcates  issued  by  State,  containing  pledge  of  its  faith,  and  receivable 
as  payment  for  State,  county  and  town  dues,  are  bills  of  credit. 

Approved  in  dissenting  opinion  in  Legal  Tender  Cases,  12  Wall.  619,  678, 

20  L.  Ed.  334,  353,  majority  upholding  legal  tender  acts ;  Wesley  v.  Bells, 
90  Fed.  157,  holding  revenue  bond  scrip  of  North  Carolina  was  intended 
for  circulation  as  money,  and  constituted  bills  of  credit;  Bragg  v.  Tuifts, 
49  Ark.  563,  564,  565,  6  S.  W.  162,  holding  treasury  warrants  to  be  "bills 
of  credit" ;  Linn  v.  State  Bank,  1  Scam.  90,  93,  25  Am.  Dec.  72,  76,  holding 
bills  issued  by  State  bank  were  'T}ills  of  credit";  City  Nat.  Bk.  v.  Mahan, 

21  La.  Ann.  752,  holding  certificates  of  indebtedness  authorized  by  general 
assembly  are  ''bills  of  credit" ;  Hunt,  Aj^llant;  141  Mass.  520^  6  N.  £.  556, 
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Ohio  L.  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11  Hnmph.  16,  63  Am.  Dec.  754,  if 
parties  in  contract  against  public  policy  are  not  in  equal  fault  and  relief 
sought  will  sustain  public  policy,  it  will  be  given;  Wood  v.  Stone,  2  Cold. 
373,  88  Am.  Dec.  603,  ho],ding  void  contracts  made  to  aid  the  rebellion; 
Stillni^an  v.  Looney,  3  Cold.  21,  dismissing  bill  to  foreclose  mortgage  given 
to  secure  payment  of  notes  given  for  loan  of  Confederate  treasury  notes; 
Hmit  V.  Robinson,  1  Tex.  759,  refusing  to  enforce  contract  for  sale  of  land 
granted  to  colonist,  made  before  the  expiration  of  six  years  after  the 
grant;  Bancroft  v.  Dumas,  21  Vt.  465,  holding  there  can  be  no  recovery 
for  liquor  sold  without  a  license;  Commonwealth  v.  McCullough,  90  Va. 
617,  19  S.  E.  121,  refusing  to  enforce  contract  prohibited  by  Constitution ; 
dissenting  opinion  in  Moore  v.  New  Orleans,  32  La.  Ann.  760,  arguendo. 

Distinguished  in  McDougald  v.  Bellamy,  18  6a.  434,  and  McDougald  v. 
Lane,  18  Ga.  454,  both  holding  bank  liable  though  director  issued  more 
bills  than  the  charter  permitted. 

Political  Questions  should  not  be  addressed  to  Judiciary,  as  it  follows  man- 
dates of  law  and  cannot  be  influenced  by  considerations  of  expediency. 

Cited  in  State  v.  Porter,  1  Ala.  702,  holding  constitutional  qualifications 
of  person  elected  is  a  judicial  question. 

In  case  of  doubt,  constitutionality  of  power  exercised  by  the  States  tfionlft 
be  sustained. 

Cited  in  State  v.  Fry,  4  Mo.  177,  holding  law  granting  the  divorce  to  be 
unconstitutional. 

Miscellaneous.  Cited  in  People  v.  George,  3  Idaho,  76,  26  Pac.  984,  to 
point  that  legislature  cannot  do  indirectly  what  it  cannot  da  directly;  In 
re  Barry,  42  Fed.  120,  Fed.  Cas.  1059,  to  point  that  Federal  courts  have  no 
common-law  jurisdiction;  Wray  v.  Tuskegee,  34  Ala.  64,  that  "emit"  is 
synonymous  with  "issue."  Miscited  in  Alabama  etc.  R.  Co.-v.  Jones,  1  Fed. 
Cas.  282,  Doe  v.  Anderson,  5  Ind.  36,  and  School  Dist.  v.  Blaisdell,  6  N.  H. 
198. 

4  Pet.  466-479,  7  It.  Ed.  922,  HOLUNOSWOBTH  v.  BABBOUB.  - 

Judgments,  voidable  only  and  not  void,  are  binding  everywhere  until 
reversed. 

Approved  in  Young  v.  Downey,  150  Mo.  329,  51  S.  W.  754,  sale  made 
after  insufficient  notice  is  void ;  Gamble  v.  Silver  Peak  Mines,  35  Nev.  366, 
133  Pac.  953,  judgment  is  not  binding  on  persons  not  parties  to  the  action; 
Amory  v.  Amory,  3  Biss.  270,  Fed.  Cas.  334,  holding  complainant  could  not 
show  judgment  was  voidable  for  fraud ;  Buckmaster  v.  Carlin,  3  Scam.  108, 
holding  judgment  in  favor  of  bank  could  not  be  impeached  in  action  of 
ejectment  because  the  act  creating  bank  had  been  declared  unconstitn- 
tional;  Reed  v.  Wright,  2  Q.  Greene,  33,  37,  holding  judgments  of  courts 
of  general  jurisdiction  cannot  be  collaterally  impeached  unless  absolutely 
void  on  their  face;  Massey  v.  Scott,  49  Mo.  282,  holding  general  judgment 
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will  authorize  the  issue  of  a  special  execution  against  the  property  attached 
and  this  informality  cannot  be  taken  advantage  of  in  action  in  ejectment. 

Wliere  statute  authorized  service  on  unknown  heirs  by  publication,  only 
when  complainant  claimed  as  locator,  or  by  written  instrument,  and  complaint 
did  not  so  claim,  decree  was  void. 

Approved  in  Lewis  v.  Luckett,  221  U.  S.  558,  55  L.  Ed.  853,  31  Sup.  Ct. 
682,  verdict  in  probate  proceedings  will  not  be  set  aside  for  want  of  pub- 
lication against  unknown  heirs,  where  there  was  no  occasion  for  such 
publication;  Jos.  Joseph  &  Bros.  Co.  v.  Hoffman  &  McNeill,  173  Ala.  690, 
Ann.  Gas.  1914A,  718,  38  L.  R.  A.  (N.  S.)  924,  56  South.  223,  in  action  for 
damages  for  breach  of  contract,  brought  in  another  State,  judgment  with- 
out notice  to  defendant  was  absolutely  void;  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.,  11  Ariz.  114,  9  L.  R.  A.  (N.  S.)  1062,  89  Pac.  537, 
default  judgment  against  corporation  was  void  in  fact  where  service  was 
made  on  third  person  not  its  agent ;  Hunt  v.  Searcy,  167  Mo.  182,  67  S.  W. 
213,  annulling  statute  requiring  no  notice  to  defendant  in  insanity  proceed- 
ings ;  Clapp  V.  Houg,  12  N.  D.  606,  607,  102  Am.  St.  R^.  589,  65  L.  R.  A. 
757,  98  N.  W.  712,  holding  void  Codes  1899,  §  6325,  subd.  2,  providing  for 
appointment  of  administrator  where  death  of  person  not  satisfactorily 
proven,  as  applied  to  property  of  live  person;  Flouinoy  v.  Bullock,  11 
N.  M.  101,  55  L.  R.  A.  745,  66  Pac.  549,  arguendo ;  Harris  v.  Hardeman,  14 
How.  343,  14  L.  Ed.  448,  holding  service  insufficient  where  return  did  not 
show  a  compliance  with  statutory  requirements;  Nations  v.  Johnson,  24 
How.  205,  16  L.  Ed.  632,  holding  compliance  with  statutory  requirements 
as  to  service  by  publication  gave  jurisdiction;  Earle  v.  McVeigh,  91  U.  S. 
508,  23  L.  Ed.  400,  holding  notice  posted  upon  house  seven  months  after 
it  had  been  vacated  by  party  was  not  upon  his  "usual  place  of  abode"; 
Hart  V.  Sansom,  110  U.  S.  156,  28  L.  Ed.  103,  3  Sup.  Ct.  589,  holding  decree 
of  State  eourt  for  removal  of  cloud  upon  title  against  a  nonresident  cited 
by  publication  as  directed  by  local  statutes  is  no  bar  to  action  by  him  in 
Circuit  Court  to  recover  land ;  Scott  v.  McNeal,  154  U.  S.  46,  38  L.  Ed.  902, 
14  Sup.  Ct.  1112,  holding  purchaser  at  sale  by  administrator  of  property 
of  living  person  takes  no  title  as  against  him;  Lavin  v.  Emigrant  I.  S. 
Bank,  18  Blatchf .  25, 1  Fed.  663,  holding  payment  to  administrator,  creditor 
being  aUve,  is  no  defense  to  a  subsequent  demand ;  In  re  Shepard,  1  Bank. 
Reg.  117,  118,  21  Fed.  Cas.  1254,  holding  any  creditor  whose  claim  would 
be  barred  by  a  discharge  should  not  be  deprived  of  his  just  right  to  be 
.  heard ;  Daily  v.  Doe,  3  Fed.  913,  holding  in  admiralty  the  seizure  is  legal 
notice  to  all  persons;  Preston  v.  Walsh,  10  Fed.  325,  holding  proceedings 
against  Mercer  and  associates,  unknown,  void  for  want  of  legal  notice  to 
the  defendants;  Boyk^n  v.  Rain,  28  Ala.  342,  343,  65  Am.  Dec.  353,  354, 
holding .  decree  against  feme  covert  is  not  binding  she  not  having  been 
properly  served ;  Bruce  v.  Strickland,  47  Ala,  198,  holding  judgment  insuffi- 
cient where  the  record  did  not  show  there  was  a  failure  of  the  primary 
method  of  notice  before  the  secondary  method  was  resorted  to;  Comer  v. 
Jackson^  60  Ala.  385,  holding  service  of  process  on  Sunday  does  not  ren- 
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der  judgment  by  default  ireversible;  Jones  v.  Knox,  51  Ala.  370,  holding 
discharge  in  bankruptcy  cannot  be  avoided  in  a  collateral  proceeding  un- 
less creditor  proves  the  omission  of  his  name  from  notice  of  publication 
was  fraudulent;  Dugger  v.  Tayloe,  60  Ala.  519,  holding  decree  ordering 
I      conveyance  to  purchaser  without  notice  to  administrator  is  void;  Hatchett 

V  V.  Billingslea,  65  Ala.  31,  holding  probate  decree  against  administrator  do 
bonis  non  without  notice  is  void;  Miller  v.  Barlceloo,  8  Ark.  323,  holding 
judgment  a  nullity  where  record  did  not  disclose  such  fact  as  the  statute 
requires;  Mitchell  v.  Ferris,  5  Houst.  40,  holding  one  could  not  recover  on 
foreign  judgment  where  it  appeared  that  defendant  was  a  nonresident  and 
had  never  been  served  or  had  not  appeared;  Flint  Co.  v.  Roberts,  2  Fla.* 
110,  111,  112,  48  Am.  Dec.  180,  181,  182,  reversing  judgment  rendered  with- 
out notice,  notwithstanding  it  did  not  require  any;  Ponder  v.  Moseley, 
2  Fla.  266,  48  Am.  Dec.  200,  holding  judgments  of  court  of  general  juris- 
diction are  never  void  unless  parties  were  not  subject  to  its  jurisdiction; 
Flint  Co.  V.  Foster,  5  Ga.  202,  48  Am.  Dec.  254,  holding  notice  may  be  dis- 
pensed with,  by  statute ;  Horner  v.  Doe,  1  Ind.  133,  48  Am.  Dec.  358,  hold- 
ing foreign  judgment  rendered  without  notice  to  defendant  may,  in  collat- 
eral proceeding,  be  treated  as  void;  Babbitt  v.  Doe,  4  Ind.  357,  holding 
order  of  sale,  without  notice  to  heirs,  is  void;  Waltz  v.  Borroway,  25  Ind. 

'  382,  and  Morgan  v.  Woods,  33  Ind.  28,  holding,  where  publication  has  been, 

authorized,  irregular  or  erroneous  notice  will  not  cause  the  judgment  to  be 
held  void  in  collateral  proceeding;  Seely  v.  Reid,  3  G.  Greene,  379,  and 
Penobscot  R.  R.  Co.  v.  Weeks,  52  Me.  463,  holding,  if  record  shows  no 
service,  decree  is  void;  Vemer  v.  Bosworth,  28  Kan.  673,  holding  report 
of  inspector  seizing  cattle  as  having  contagious  disease  is  not  conclusive; 
Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  449,  96  Am.  Dec.  660,  holding,  in 
action  by  city  against  party  for  insurance,  if  he  had  no  opportunity  to  be 
heard  before  the  board,  none  of  its  findings  are  conclusive  upon  him; 
Campbell  v.  Brown,  6  How.  (Miss.)  114,  234,  holding  probate  decfee  order- 
ing sale  of  lands,  without  notice  to  heirs,  as  the  statute  requires,  is  void ; 
Gwin  V.  McCarroll,  1  Smedes  &  M.  368,  and  Tarleton  v.  Cox,  45  Miss.  437, 
holding  judgment  without  notice  to  defendant  is  void;  Bobb  v.  Graham, 
4  Mo.  224,  holding  judgment  void  for  want  of  certainty  as  to  return  day 
of  notice;  Freeman  v.  Thompson,  53  Mo.  196,  holding  in  attachment  cases, 
jurisdiction  is  obtained  by  a  levy  of  the  writ  properly  issued;  Williams  v. 
Lowe,  4  Neb.  399,  holding  the  order  of  publication  unauthorized  and  decree 
void ;  Jacobus  v.  Insurance  Co.,  27  N.  J.  Eq.  624,  holding  judgment  upon  a 
mechanic's  lien  claim  is  not  conclusive  against  mortgagee,  whose  mortgage 
was  created  and  recorded,  after  building  was  commenced  and  before  claim 
was  filed;  Ferguson  v.  Crawford,  70  N.  Y.  259,  26  Am.  Rep.  593,  holding 
under  State  practice  want  of  jurisdiction  may  always  be  set  up  against  a 
judgment  when  a  benefit  is  claimed  under  it ;  Keating  v.  Spink,  3  Ohio  St. 
115,  62  Ams  Dec.  222,  when  proceedings  are  in  rem,  the  seizure  is  sufficient 
notice ;  Rhodes  v.  Gunn,  35  Ohio  St.  393,  holding  finding  of  court  that  un- 
known heirs  had  been  notified  by  publication  is,  in  effect,  equivalent  to  a 
notice  given  in  pursuance  of  the  previous  direction  of  the  court,  at  least  in 
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collateral  proceedings;  Stegall  v.  Huff,  64  Tex.  197,  declaring  that  service 
by  publication  should  be  strictly  construed;  Washington  etc.  R.  R.  Co.  v. 
Alexandria  etc.  R.  R.  Co.,  19  Gratt.  610,  100  Am.  Dec.  723,  holding  order 
of  court  substituting  another  person  as  trustee  without  notice  is  void; 
Richardson  v.  Seevers,  84  Va.  267,  4  S.  E.  716,  holding  judgment  by 
court  without  jurisdiction  of  subject  matter  void;  Blanton  v.  Carroll,  86 
Ya.  541,  10  S.  E.  329,  holding  judgment  void,  where  defendant  appears 
not  to  have  been  included  in  the  original  process ;  Baltimore  &  0.  R.  R.  Co.  v. 
Pittsburg  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  840,  where  actual  service  cannot  be 
had,  constructive  service,  if  authorized  by  statute,  will  be  regarded  as  ^ '  due 
process  of  law" ;  Rice  v  Schofield,  9  N.  M.  318,  61  Pac.  674,  the  fact  that 
bond  was  "filed"  pending  hearing,  to  answer  any  judgment  recovered  did 
not  authorize  rendition  of  judgment  against  sureties  therein  without 
notice ;  Judkins  v.  Insurance  Co^  37  N.  H.  477,  arguendo. 

Distinguished  in  Roller  v.  Holly,  176  U.  S.  406,  44  L.  Ed.  623,  20  Sup.  Ct. 
413,  upholding  service  by  publication  under  Texas  statute;  Galpin  v.  Page, 
1  Sawy.  330,  Fed.  Cas.  6206,  holding  where  statute  authorizes  service  by 
publication,  the  determination  of  court  issuing  the  summons,  as  to  its  pro- 
priety, is  conclusive,  when  collaterally  attacked;  Kitnball  v.  Taylor,  2 
Woods,  40,  Fed.  Cas.,  7776,  holding  personal  service  of  an  irregular  or 
erroneous  summons  is  not  void;  Hunt  v.  Ellison,  32  Ala.  200,  206,  holding 
recital  of  appearance  by  record  is  sufficient  to  show  decree  prima  facie 
valid  when  collaterally  assailed ;  Borden  v.  State,  11  Ark.  649,  64  Am.  Dec. 
239,  holding  order  of  payment  by  probate  court,  without  notice  to  adverse 
party,  cannot  be  inquired  into  in  collateral  proceeding;  Dorsey  v.  Garey, 
30  Md.  497,  holding  under  code  order  of  sale  of  property  by  court  of  equity 
without  waiting  for  answer  of  defendant  cannot  be  collaterally  attacked; 
Shepherd  v.  Ware,  46  Minn.  178,  24  Am.  St.  Rep.  216.  48  N.  W.  775,  hold- 
ing constitutional  a  statute  providing  for  service  of  pi:0cess  upon  unknown 
claimants  to  land. 

Sufficiency  of  service  by  publication  in  action  for  specific  perform- 
ance of  contract  to  convey  realty.    Note,  Ann  Gas.  1914A,  769. 

Irregularities  in  service  of  process  as  affecting  court's  jurisdiction 
upon  collateral  attack.    Note,  1  Ann.  Gas.  924. 

Presumption  as  to  existence  of  celibacy,  issue  or  heirs.    Note,  Ann. 
Gas.  1916G,  1062. 

Miscellaneous.  Miscited  in  Thompson  v.  Phillips,  Bald.  284,  Fed.  Cas. 
13,974 ;  Coulter  v.  Routt  Co.,  9  Colo.  267,  11  Pac.  204. 

4  Pet.  480-610,  7  L.  Ed.  927,  SOCIETY  FOR  THE  PBOPAOATION  OF  THE 
GOSPEL  IN  FOBEION  PABTS  v.  TOW^T  OF  PAWLET. 

Oeneral  issue  pleaded  to  an  action  by  a  corporation  admits  the  competency 
of  the  plaintilf  to  sue. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  956,  when  jurisdiction  de- 
pends upon  nature  of  right  asserted,  court  has  no  power  to  inquire  into 
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plaintiff's  corporate  capacity  if  defendant  has  waived  the  question;  Tyler 
V.  Mutual  District  Messenger  Co.,  17  App.  D.  C.  95,  in  action  upon  quan- 
tum meruit,  corporate  capacity  to  sue  was  admitted  by  plea  to  the  merits ; 
Brown  v,  Delafield  etc.  Cemeut  Co.,  1  App.  D.  C.  235,  questioning  whether 
a  plea<nul  tiel  corporation  to  a  scire  facias  is  a  plea  in  abatement  or  bar; 
Leader  Printing  Co.  v.  Lowry,  9  Okl.  106,  59  Pac.  247,  plaintiff  corporation 
need  not  aver  that  it  is  corporation;  Pullman  v.  Upton,  96  U.  S.  329,  24 
L.  Ed.  818,  holding  plea  of  nonassumpsit  admits  the  existence  of  the  cor- 
.  poration;  Southern  Express  Co.  v.  Railroad  Co.,  99  U.  S.  199,  25  L.  Ed. 
320,  holding  complainant  need  not  prove  its  existence  unless  the  fact  is 
directly  put  in  issue;  Baltimore  &  P.  R.  R.  v.  Fifth  Baptist  Church,  137 
U.  S.  572,  34  L.  Ed.  787,  11  Sup.  Ct.  186,  holding  misnomer  of  a  corpora- 
tion waived  by  pleading  to  the  merits;  Michigan  Ins.  Bank.  v.  Eldred,  143 
U.  S.  300,  86  L.  Ed.  164,  12  Sup.  Ct,  452,  holding  under  code  of  Wisconsin, 
an  express  denial  upon  information  and  belief,  that  plaintiff  is  a  corpora- 
tion, puts  in  issue  the  existence  of  the  corporation;  New  York  Dry  Dock 
v.  Hicks,  5  McLean,  115,  Fed.  Cas.  10,204,  holding  corporation  need  not 
show  the  land  was  taken  in  the  regular  course  of  business ;  Oregonian  Ry. 
Co.  V.  Oregon  Ry.  &  N.  Co.,  10  Sawy.  476,  482,  23  Fed.  236,  239,  Emerson  Co. 
v.  Nimocks,  88  JPed.  281,  holding  want  of  capacity  of  jporporation  to  sue  in  a 
particular  cas^  must  be  pleaded  in  abatement;  Union  Cement  Co.  v.  Noble, 
15  Fed.  503,  604,  505,  holding  in  Federal  courts  the  existence  of  foreign 
and  domestic  corporations  can  only  be  denied  by  special  plea ;  Imperial 
Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  holding  that  a  plea  to 
jurisdiction  denying  averments  of  the  diverse  citizenship  must  be,  in  the 
Federal  courts  of  Ohio,  by  special  plea  of  abatement;  Hodges  v.  Kimball, 
91  Fed.  848,  holding  plea  to  merits  of  general  issue,  in  suit  by  adminis- 
trator, admits  plaintiff's  capacity  and  right  to  sue;  Jenks  v.  Edwards, 
6  Ala.  145,  holding  where  suit  is  brought  in  name  of  one  person  for  use  of 
another,  death  of  nominal  plaintiff  at  commencement  of  suit  may  be  pleaded 
in  bar  or  abatement ;  Strickland  v.  Bums,  14  Ala.  513,  Amau  v.  First  Nat. 
Bank,  36  Fla.  410,  18  South.  789,  Mclntire  v.  Preston>  5  Gilm.  59,  48  Am. 
Dec.  323,  and  Jones  v.  Cincinnati  Type  Foundry  Co.^  14  Ind.  92,  all  holding 
that  general  issue  admits  character  in  which  plaintiff  sues ;  as  also  Aldennan 
etc.  V.  Finley,  10  Ark.  426,  52  Am.  Dec.  246,  Savage  Mfg.  Co.  v.  Armstrong, 
17  Me.  37,  35  Am.  Dec.  228,  and  Garton  v.  iBank,  34  Mich.  280,  to  the  same 
effect;  Western  Union  Tel.  Co.  v.  Eyser,  2  Colo.  156,  holding  that  defend- 
ant suing  as  a  corporation  cannot  deny  its  own  existence;  Phenix  Bank  v. 
Curtis,  14  Conn.  440,  441,  442,  36  Am.  Dec.  494,  496,  holding  general  issue 
admits  capacity  of  foreign  corporation  to  sue,  but  it  does  not  admit  their 
power  to  make  the  contract;  Spangler  v.  Railway  Co.,  21  IlL  277,  by  de- 
murring defendant  admits  averment  that  plaintiff  is  a  corporation ;  School 
District  v.  Blaisdell,  6  N.  H.  198,  holding  plea  of  general  issue  admits 
that  plaintiffs  are  a  corporation  with  capacity  to  sue;  as  also  in  Overland 
Dispatch  Co.  v.  Wedeles,  1  N.  M.  532,  Methodist  E.  Church  v.  Wood,  Wright 
13,  s.  c,  5  Ohio,  286 ,  Rheem  v.  Wheel  Co.,  33  Pa.  St.  364,  and  Boston  T. 
etc.  V.  Spooner,  5  Vt.  96,  all  to  the  same  effect;  North  Co.  Bank  v.  Eyer, 
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60  Pa.  St.  440,  holding  iionexistence  of  plauitifl  is  pleadable. in  bar;  Free^ 
land  V.  Insurance  Co.,  94  Pa.  St.  514,  holding  misnomer  should  be  inter* 
posed  by  plea  in  abatement;  United  States  v.  Insurance  Co.,  22  WalL  101, 
22  L.  Ed.  817.  PiUsbury  W.  F.  Co.  v.  Eagle,  S6  Fed.  628,  41  I*  R.  A.  173, 
and  Guaga  Iron  Co.  v.  Dawson,  4  Blackf.  (Ind.)  205,  all  arguendo. 

Distinguished  in  Commissioners  v.  Perry,  5  Ohio,  61,  where  the  individ- 
uals were  treated  as  the  plaintiffs  by  the  officers  of  the  court  and  both 
counsel ;  Lewis  v.  Bank  of  Kentucky,  12  Ohio,  149,  40  Am.  Dec.  472,  and 
Anderson  v.  Coal  Co.,  12  W.  Va.  537,  holding  nonassumpsit  puts  in  issue 
the  capacity  of  plaintiff  to  sue ;  Girls  Ind.  School  v.  Fritchey,  10  Mo.  App. 
349,  under  code  general  denial  puts  in  issue  the  incorporation  of  plaintiff, 
except  in  a  few  instances. 

Right  of  foreign  corporation  to  plead  limitations.    Note,  18  L.  B.  A. 
524. 

Charter  of  1761  creating  town  granting  "society"  one  Share  of  town  recog- 
nizes corporate  existence  and  capacity  to  take. 

Approved  in  State  v.  Evans,  161  Mo.  110,  61  S.  W.  594,  Statutory  power 
to  aiTCst  for  municipal  offenses  implies  also  State  offenses;  Koch  v.  Rail- 
way Co.,  75  Md.  226,  16  L.  R.  A.  379,  23  Atl.  464,  holding  where  legislature 
by  special  act  recognizes  a  corporation  and  authorizes  it  to  exercise  certain 
rights,  all  charter  defects  in  original  certificate  are  cured,  as  also  in  State 
v.  Butler,  86  Tenn.  629,  8'S.  W.  591.  Cited  without  special  application  in 
San  Antonio  v.  Odin,  15  Tex.  545. 

Distinguished  in  State  v.  Lincoln  Trust  Co.,  144  Mo.  595,  46  S.  W.  601, 
holding  mere  recognition  by  legislature  of  powers  not  expressly  granted'  to 
corporations  does  not  have  the  effect  of  creating  authority  in  them  to 
exercise  such  powers. 

Whether  express  words  are  necessary  to  create  a  corporation.    Note, 
7  £.  R.  0.  259. 

Ouster  will  not  be  presumed  In  favor  of  the  possession  of  a  mere  Intruder. 

Approved  in  Neale  v.  Lee,  8  Mackey  (D.  C),  14,  intention  to  claim  and 
possess  the  land  is  indispensable  to  constitute  disseizin  as  distinguished 
from  trespass ;  Illinois  Steel  Co.  v.  Budzisz,  139  Wis.  329,  121  N.  W.  365, 
grantee  of  tenant  can  initiate  adverse  possession  by  acts  indicating  he 
claims  premises  as  owner;  Clarke  v.  Courtney,  5  Pet.  355,  8  L.  Ed.  153, 
holding  one  asserting  an  ouster  must  prove  something  more  than  a  mere 
trespass;  Harvey  v.  Tyler,  2  Wall.  349,  17  L.  Ed.  876,  holding  occupation 
by  one  without  claim  of  title  is  not  adverse;  Herbert  v.  Hanrick,  16  Ala, 
596,  holding  a  bona  fide  claim  of  title,  asserted  so  notoriously  as  to  charge 
vendor  with  notice,  is  sufficient  to  avoid  deed  of  disseizee ;  Byers  v.  Danley, 
27  Ark.  93,  reciting  requisites  of  adverse  possession;  Fain  v.  Garthright, 
5  Ga.  14,  holding  possession,  under  a  contract  of  purchase,  with  bonds  for 
titles  when  the  purchase  money  is  paid,  is  adverse;  Link  v.  Doefer,  42  Wis, 
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395,  24  Am.  Rep.  420,  holding  a  mere  intruder  may  acqaire  title  under  tax 
deed  adverse  to  former  owner.  As  authority  for  the  proposition  that  legal 
seisin  and  possession  which  follows  a  title  is  coextensive  with  the  right 
and  continues  until  owner  is  ousted  hy  an  actual  adverse  possession  hy 
the  following:  United  States  v.  Arredondo,  6  Pet.  743,  8  L.  Ed.  566, 
Mitchel  V.  United  States,  9  Pet.  735,  9  L.  Ed.  292,  Strother  v.  Lucas,  12 
Pet.  456,  9  L.*  Ed.  1165,  Unger  v.  Mooney,  63  Cal.  593,  49  Am.  Rep.  105, 
Wiggins  V.  Holley,  11  Ind.  7,  and  Tush-Ho-Yo-Tubby  v.  Barr,  45  Miss. 
193  J  Magill  V.  Brown,  16  Fed.  Gas.  420,  arguendo. 

Vendee,  tboue^  deriving  his  title  from  vendor,  •  holds  adyer^y  to  him, 
and  his  entry  is  an  ouster. 

Approved  in  Bassett  v.  Harwick,  180  Mass.  586,  62  N.  E.  974,  land  own- 
ers' voluntary  act  in  setting  back  fence  does  not  negative  adverseness  of 
public  use;  Bradstreet  v.  Huntington,  5  Pet.  439,  440,  8  L.  Ed.  184,  holding 
that  one  in  possession  holding  for  himself,  to  the  exclusion  of  all  others, 
holds  adversely  to  all,  whatever  may  be  their  relation ;  Watkins  v.  Holman, 
16  Pet.  54,  10  L.  Ed.  885,  holding  that  the  relation  of  landlord  and  tenant 
in  no  sense  exists  between  vendor  and  vendee,  and  latter  may  controvert 
former's  title ;  Clymer  v.  Dawkins,  3  How.  690,  11  L.  Ed.  786,  and  King  v. 
Carmichael,  136  Ind.  27,  43  Am.  St.  Rep.  308,  35  N.  E.  512,  holding  where 
tenant  in  common  in  possession  claims  it  in  severalty,  the  possession  is 
adverse;  Croxall  v.  Shererd,  5  Wall.  287,  18  L.  Ed.  579,  holding  that  pur- 
chaser holds  adversely  to  all  the  world;  Moore  v.  Greene,  2  Curt.  210, 
Fed.  Cas.  9763,  holding  guardian  of  complainant's  mother  having  pur- 
chased from  the  administrator  could  set  up  the  statute  of  limitations; 
Bybee  v.  Oregon  &  California  R.  R.  Co.,  11  Sawy.  486,  26  Fed.  591,  holding 
vendee  is  not  estopped,  except  in  a  few  cases,  to  deny  vendor's  title;  Ward 
V.  Cochran,  71  Fed.  131,  36  U.  S.  App.  307,  and  Van  Blarcom  v.  Kip,  26 
N.  J.  L.  361,  holding  vendee  of  land  in  possession  under  parol  contract 
holds  adversely  to  his  vendor  from  time  purchase  money  is  paid ;  San 
Francisco  v.  Lawton,  18  Cal.  476,  79  Am.  Dec.  191,  holding  vendee  may 
deny  the  title  of  his  vendor;  also  in  Wenzel  v.  Schultz,  100  Cal.  255,  34 
Pac.  698,  ruling  similarly;  Sands  v.  Davis,  40  Mich.  20,  holding  purchaser 
of  an  undivided  interest,  entering  as  a  stranger,  may  set  up  adverse  claim 
that  originated  before  his  purchase ;  Morgan  v.  Hazlehurst  Lodge,  53  Miss. 
677,  holding  where  parties  derive  title  from  a  common  source,  either  may 
show  whether  the  title  was  legal  or  equitable;  Macklot  v.  Dubreuil,  9  Mo. 
485,  490,  43  Am.  Dec.  554,  560,  holding  vendee  may  set  up  statute  of  limi- 
tations in  bar  of  action  by  vendor;  also  in  Bradstreet  v.  Clarke,  12  Wend. 
675,  Coakley  v.  Perry,  3  Ohio  St.  347,  Ray  v.  Goodman,  1  Sneed,  592,  and 
Core  V.  Faupel,  24  W.  Va.  244,  all  to  same  effect;  Roseboom  v.  Van 
Vechten,  5  Denio,  430,  holding  that  adverse  possession  is  not  necessarily 
wrongful;  People  v.  VA  Rensselaer,  9  N.  Y.  343,  holding  one  entering 
unoccupied  part  of  manorial  grant,  paying  taxes  and  protecting  it,  holds 
adversely ;  Turner  v.  Smith,  11  Tex;  630,  if  cestui  que  trust  repudiates  the 
trust  statute  of  limitations  begins  to  run  against  vendor;  Propagation  v. 
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Sharon,  28  Vt.  611,  holding  that  possession  of  grantee  claiming  by  para- 
mount right  is  adverse;  Clarke  v.  McClure,  10  Gratt.  311,  313,  and  Nowlin 
v.  Reynolds,  25  Gratt.  142,  holding  vendee  entering  under  executory  con- 
tract, which  leaves  legal  title  in  vendor,  does  not  hold  adversely;  Jones  v. 
Porter,  3  Penr.  &  W.  135,  arguendo. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note»  15  L.  R.  A.  (N.  S.)  1186,  1286. 

/  State  l«gl81atiire  may  dei»rive  tt%  plaintiff  in  ejectment  of  a  right  to 
recover  means  yroflta  in  that  form  of  action. 

Cited  in  Drehman  v.  Stifle,  8  Wall.  603,  19  L.  Ed.  511,  folding  State 
legislature  can  pass  retroactive  laws  where  there  is  no  inhibition  in  the 
State  Constitution,  provided  they  do  not  impair  thfe  obligation  of  a  con- 
tract and  are  not  ex  post  facto;  Hardeman  v.  Downer,  39  Ga.  436,  holding 
State  can  declare  which  of  the  claimants  against  an  insolvent  debtor  shall 
have  preference ;  Tufts  v.  Tufts,  3  Wood.  &  M.  483,  Fed.  Cas.  14,233,  and 
Litchfield  v.  Johnson,  4  Dill.  556,  Fed.  Cas.  8387,  both  ai^endo. 

Miscellaneou9.  Miscited  in  People  v.  Butte,  4  Mont.  208,  47  Am.  Rep. 
348,  1  Pac.  415.  Cited  in  Merrick  v.  Van  Santvoord,  34  N.  Y.  217,  as 
an  instance  of  comity  in  recognizing  foreign  suitor;  Blair  v.  Odin,  3  Tex. 
299,  to  point  that  to  sustain  action  for  property  dedicated,  plaintiff  must 
show  a  legal  title. 

4  Pet.  511-513,  7  K  Ed.  938,  80X7LABD  v.  UNITED  STATES. 

When  tenltory  is  acquired  by  treaty  property  rights  of  its  inhabitants 
wHl  he  protected,  thongli  not  so  stipulated  in  treaty. 

Approved  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147,  following 
rule;  principle  applied  in  Eslava  v.  Doe,  7  Ala.  549,  holding  confirmation 
by  act  of  Congress  was  but  a  disavowal  of  title  in  the  United  States; 
Knight  V.  United  States  Land  Assn.,  142  U.  S.  184,  201,  35  L.  Ed.  983, 
988,  12  Sup.  Ct.  265,  271,  holding  doctrine  that  on  the  acquisition  of  terri- 
tory from  Mexico,  .the  United  States  acquired  title  to  lands  under  tide 
water  in  trust  for  future  States,  does  not  apply  to  land  previously  granted 
to  other  parties  by  the  former  government;  Coburn  v.  San  Mateo  Co., 
75  Fed.  528,  holding  that  title  to  tide-lands  in  California  is  in  the  State 
except  where  grants  were  made  by  Mexico  before  the  cession;  Reynolds  v. 
West,  1  Cal.  326,  holding  grant  by  Mexican  officer,  before  the  acquisition 
of  the  country  by  the  Americans,  is  protected  by  the  law  of  nations; 
Teschemacher  v.  Thompson,  18  Cal.  23,  79  Am.  Dec.  156,  and  Leese  v. 
Clark,  20  Cal.  421,  holding  when  California  was  ceded  to  the  United  States, 
the  rights  of  its  citizens  remained  unchanged;  May  v.  Specht,  1  Mich.  189, 
holding  stipulations  in  Jay's  treaty  for  the  protection  of  the  rights  of 
property  imposed  no  new  obligation  on  the  United  States ;  Jones  v.  Menard, 
1  Tex.  783,  holding  an  order  of  survey  and  survey  does  not  come  under 
the  description  of  "evidence  of  a  right  to  land  that  has  been  recognized 
by  the  laws/'  unless  such  order  of  survey  has  been  presented  to  board  of 
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land  commissioners ;  Pollard  v.  Eabbe,  14  Pet.  390,  3d8,  409,  10  L.  Ed.  508, 
512,  517,  Carpenter  v.  Rannels,  19  Wall.  141,  22  L.  Ed.  78,  and  Town  v. 
De  Haven,  5  Sawy.  149,  Fed.  Gas.  14,113,  all  arguendo. 

'Troperty,"  in  treaty  by  w^ch  Iioalsiana  was  acquired,  as  applied  to 
lands,  defined. 

Approved  in  Smith  v.  United  States,  10  Pet.  330,  9  L.  Ed.  444,  and 
Bryan  v.  Kennett,  113  U.  S.  192,  28  L.  Ed.  912,  5  Sup.  Ct.  412,  both  follow- 
ing rule;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  565,  one  who  re- 
duces to  possession  mineral,  gas  or  oil  has  the  same  rights  of  barter,  sale, 
transportation  and  delivery  as  farmer  has  of  his  grain;  Washington  Iron 
Works  Co.  V.  King  Co.,  20  Wash.  153,  54  Pac.  1005,  lands  held  under 
contract  of  purchase  from  State  are  taxable ;  dissenting  opinion  in  Scranton 
V.  Wheeler,  179  U.  S.  170,  45  L.  Ed.  140,  21  Sup.  Ct.  59,  majority  denying 
riparian  owner  compensation  for  land' under  river  occupied  by  public  pier; 
Homsby  v.  United  States,  10  Wall.  242,  19  L.  Ed.  905,  holding  inchoate 
interest  passed  by  the  grant  constituted  property  and  was  protected  by 
the  treaty;  Denechaud  v.  Berrey,  48  Ala.  605,  and  Sloan  v,  Frothingham, 
/72  Ala.  603,  both  holding  "property/'  in  statute  providing  for  separate 
estate  of  wife,  comprehends  every  right  of  property;  Teschemacher  v. 
Thompson,  18  Cal.  24,  79  Am.  Dec  156,  defining  ''property,"  as  applied  to 
lands,  to  include  all  .titles,  legal  or  equitable,  perfect  or  imperfect;  Fish  v. 
Fowlie,  58  Cal.  375,  holding  that*  a  legal  or  equitable  interest  in  land  is 
subject  to  attachment  or  execution ;  King  v.  Gotz,  70  Cal.  240,  11  Pac.  658, 
holding  one  in  possession  of  property  to  which  he  has  given  a  trust  deed 
to  secure  an  indebtedness  has  an  interest  entitling  him  to  homestead; 
Tameling  v.  United  States,  2  Colo.  422,  holding  confirmation  of  claim  by 
act  of  Congress  extends  to  the  whole  claim,  whether  originally  valid  or 
void;  Toll  Road  Co.  v.  Edwards,  3  Colo.  App.  78,  32  Pac.  551,  holding 
right  of  way  of  a  toll  company  is  property  and  taxable;  Figg  v.  Snook,  9 
Ind.  204,  holding  interest  of  a  judgment  debtor  in  real  estate  in  his  posses- 
sion under  a  contract  of  purchase,  legal  title  being  in  vendor,  may  be 
applied  in  satisfaction  of  the  judgment  under  the  statute;  Sherwood  v. 
Lafayette,  109  Ind.  415,  58  Am.  Bep.  417,  10  N.  E.  91,  holding  mortgagee 
of  land  taken  for  public  street  is  an  owner  within  the  statute  governing 
condemnation  proceedings ;  Watkins  v.  Wyatt,  9  Baxt.  255,  30  Am.  Bep.  65, 
holding  that  crop  yet  to  be  planted  is  subject  to  mortgage;  Aggs  v.  Shackle- 
ford  Co.,  85  Tex.  149,  19  S.  W.  1086,  holding  that  a  mortgage  is  property; 
Puget  Sound  A.  Co.  v.  Pierce  County,  1  Wash.  Ter.  170,  holding  law  levying 
tax  on  "real  property"  embraces  every  species  of  title,  whether  mchoate 
or  complete ;  Morton  v.  Nebraska,  21  Wall.  672,  22  L.  Ed.  645,  and  Slidell 
V.  Grandjean,  111  U.  S.  423,  28  L.  Ed.  325,  4  Sup.  Ct.  479,  both  ar^endo. 

Miscellaneous.  Cited  in  Menard  v.  Massey,  8  How.  304,  12  Ii.  Ed.  1089; 
Bissell  V.  Penrose,  8  How.  331,  12  L.  Ed.  1101;  Crespin  v.  United  States, 
168  U.  S.  212,  42  L.  Ed.  440,  18  Sup.  Ct.  54. 
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4  Pet.  614-566,  7  L  Ed.  989,  FBOTIDENOE  BANK  ▼.  BUiLINOS. 

Oontract  between  a  State  and  an  individual,  ae  well  as  between  twe  in- 
dlyldnalB,  la  fnlly  protected  by  Constitution. 

Approved  in  Madera  Waterworks  v.  Madera,  185  Fed.  285,  fran- 
chise of  water  company  to  use  streets  of  city  is  limited  to  express 
words  of  grant;  Atlantic  etc.  R.  R.  Co.  v.  Lesueur,  2  AAz.  431,  19  Pac. 
159,  holding  14  Stat.  292,  chartering  railroad  and  exempting  from  taxation 
right  of  way  within  territories  of  United  States  does  not  extend  to  im- 
provements thereon;  dissenting  opinion  in  Jobe  v.  Caldwell  &  Drake,  93 
Ark.  520,  125  S.  W.  429,  majority  upholding  legislative  act  canceling  con- 
tract for  construction  of  State  capitol,  and  making  appropriation  for  its 
completion;  dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S.  750,  27 
L.  Ed.  462,  2  Sup.  Ct.  160,  majority  holding  Supreme  Court  cannot  restrain 
the  agents  of  a  State  from  destroying  tlie  obligation  of  her  contract  with 
a  citizen,  because  such  relief  will  require  them  to  disobey  the  supreme 
political  power  of  the  State;  dissenting  opinion  in  Antoni  v,  Greenhow, 
107  U.  S.  803,  27  L.  Ed.  481,  2  Sup.  Ct.  119,  majority  holding  subsequent 
act  furnishes  a  remfedy  equivalent  to  that  existing  at  date  coupons  were 
issued  and  the  contract  is  not  impaired ;  Poindexter  v.  Greenhow,  114  U.  S. 
286,  29  L.  Ed.  191,  5  Sup.  Ct.  912,  holding  unconstitutional  any  act  of  the 
State  forbidding  the  receipt  of  these  coupons  as  taxes,  since  by  the  terms 
of  the  act  under  which  they  were  issued  a  contract  arose;  New  Orleans 
Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  673,  29  L.  Ed.  524,  6  Sup.  Ct. 
264,  holding  grant  of  exclusive  right  to  supply  gas  to  municipality  upon 
certain  conditions  is  a  oontract;  dissenting  opinion  in  In  re  Ayers,  123 
U.  S.  515,  31  L.  Ed.  233,  8  Sup.  Ct.  188,  majority  holding  one  selling  Vir- 
ginia coupons  agreeing  that  State  shall  receive  them  as  taxes,  if  State 
refuses,  cannot  sue  her;  Sala  v.  New  Orleans,  2  Woods,  194,  Fed.  Cas. 
12,246,  holding  charter  of  bank  a  contract  and  that  it  could  not  be  impaired 
by  subsequent  legislation;  Selma  v.  Mullen,  46  Ala.  414,  holding  that 
corporation,  unless  forbidden,  may  mkke  a  parol  contract ;  State  v.  County 
Court,  19  Ark.  367,  holding  exemption  of  swamp-lands  from  taxation  was 
a  contract;  McCauley  v.  Brooks,  16  Cal.  30,  holding  act  requiring  that  de- 
mands against  State  must  receive  sanction  of  a  board  is  void  as  to  existing 
claims ;  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1106,  Platte  etc. 
Milling  Co.  v.  Dowell,  17  Colo.  386,  30  Pac.  72,  and  Scobey  v.  Gibson,  17  Ind. 
577,  all  arguendo.     . 

Taxing  power  is  of  snch  paramount  Importance  tliat  its  abandonment 
ought  not  to  be  presomed  in  case  in  wtaidi  d^berate  purpose  of  State  to  aban- 
don does  not  plainly  appear;  accordingly,  where  corporate  charter  is  silent  on 
mbject,  no  exemption  ftom  taxation  will  be  implied. 

Approved  in  Trimble  v.  Seattle,  231  U.  S.  689,  68  L.  Ed.  438,  34  Sup.  Ct. 
218,  affirming  Trimble  v.  Seattle,  64  Wash.  105,  116  Pac.  648,  holding  doc- 
trine of  implied  covenant  that  lessor  shall  pay  taxes  on  leased  land  is  not 
applicable  to  lease  of  tide-lands  made  by  the  State;  Home  Telephone  &  Tel. 
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Co.  V.  Eos  Angeles,  211  U.  S.  273,  58  L.  Ed.  182,  29  Sup.  Ct.  50,  affirming 
Home  Telephone  &  Telegraph  Go.  v.  Los  Angeles,  155  Fed.  563,  570,  571, 
holding  control  of  telephone  rates  by  municipality  is  an  exercise  of  police 
power  of  State  and  suspension  thereof  will  not  be  presumed;  New  York  v. 
State  Board  of  Tax  Commrs.,  199  U.  S.  36,  50  L.  Ed.  74,  25  Sup.  Ct.  715, 

'  upholding  special  franchise  imposed  by  N.  Y.  Laws  1899,  c.  712,  as  not 
impairing  obligation  of  contracts  by  which  right  to  construct  and  maintain 
street  railways  was  granted  in  consideration  of  payment  of  certain  amount ; 
Freeport  Water  Co.  v.  Freeport,  180  U.  S.  599,  45  L.  Ed.  688,  21  Sup.  Ct. 
498,  construing  statutory  power  to  fix  water  rates  by  ordinance  most  favor- 
ably to  public ;  State  v.  Central  Trust  Co.,  94  Fed.  248,  lien  of  tax  is  para- 
mount to  all  others ;  State  v.  Kidd,  125  Ala.  421,  28  South.  482,  law  taxing 
stock  at  head  office  of  corporation  does  not  exempt  foreign  corporation; 
Phoenix  Carpet  Co.  v.  State,  118  Ala.  151,  72  Am.  St.  Bep.  146,  22  South. 
628,  upholding  graduated  license  tax  on  corporation  notwithstanding  equal 
tax  provision  of  State  Constitution;  Waller  v.  Hughes,  2  Ariz.  122, 11  Pac. 
125,  holding  patented  mines  are  subject  to  taxation;  Phipps  v.  Denver,  57 
Colo.  215,  l40  Pac.  801,  upholding  constitutionality  of  statute  providing 

^  that  in  ox)ening  alley,  benefits  shall  be  paid  by  abutting  owners;  Kersey  v. 
Terre  Haute,  161  Ind.  474,  68  N.  E.  1029,  upholding  license  ordinance  tax- 
ing vehicles  using  streets,  but  t>mitting  street-cars,  automobiles  and  vehicles 
of  nonresidents;  Miller  v.  Hageman,  114  Iowa,  197,  86  N.  W.  281,  law  ex- 
empting from  general  tax  realty  paying  special  improvement  tax  is  re- 
pealable;  Commonwealth  v.  Walsh's  Trustee,  133  Ky.  109,  106  S.  W.  242, 
legislature  had  no  power  to  require  only  a  small  part  of  personal  property 
subject  to  taxation  to  be  assessed;  Deposit  Bank  of  Owensboro  v.  Daviess 
Co.  etc.,  102  Ky.  205,  39  S.  W.  1038,  construing  Hevdtt  act  of  1886  regard- 
ing taxation  of  bank  stock;  Pingree  v.  Michigan  Cent.  R.  Co.,  118  Mich. 
329,  76  N.  W.  640,  upholding  charter  right  to  fix  transportation  rates  within 
three  cent  limit;  Knoxville  v.  Knoxville  W.  Co.,  107  Ten».  691,  64  S.  W. 
1086,  statutory  right  to  regulate  water  rates  is  a  continuing  one;  Lake 
Drummond  Canal  Co.  v.  Commonwealth,  103  Va.  345,  49  S.  E.  508,  on  pur- 
chase of  property  and  franchises  of  another  corporation  on  foreclosure  of 
trust  deed,  corporation  cannot  claim  tax  immunity  granted  to  prior  corpora- 
tion ;  State  v.  Superior  Court,  67  Wash.  42,  Ann.  Gas.  1913D,  78,  L.  R.  A. 
1915G,  287,  120  Pac.  863,  ordinance  of  city  granting  franchise  to  telephone 
company  and  fixing  rates  is  not  binding  on  the  State;  Chicago  etc.  Ry.  Co. 
V.  Douglas  County,  134  Wis.  209,  14  L.  B.  A.  (N.  S.)  1074,  114  N.  W.  515, 
where  Congress  granted  land  to  State  and  State  granted  it  to  railroad 
company  to  aid  in  construction  of  railroad.  State  cannot  be  estopped  from 
an  exercise  of  its  taxing  power  by  fact  that  it  made  claim  to  a  part  of  such 
land;  dissenting  opinion  in  Jackson  v.  Corporation  Commission,  130  N.  C. 
425,  42  S.  E.  137,  majority  construing  law  as  to  separate  assessment  of 
railroad  franchises  under  law  in  1901;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  546,  549,  566,  9  L.  Ed.  824,  825,  831,  holding  in  grants  by 
the  public  nothing  passes  by  implication^  West  River  Bridge  Co.  y.  Dix,  6 
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\ 
How.  542,  12  Lv  EcL  649,  holding  that  bridge  held  by  corporation  can  be 
condemned  for  a  public  road ;  dissenting  opinion  in  Passenger  Cases,  7  How. 
482,  604,  634,  12  L.  £d.  786,  796,  807,  majority  holding  unconstitutional 
State  statute  imposing  taxes  upon  alien  passengers  arriving  in  the  port  of 
those  States ;  Nathan  v.  Louisiana,  8  How.  81,  12  L.  Ed.  996,  and  Jefferson  / 

Branch  Bank  y.  Skelly,  1  Black,  446,  17  L.  Ed.  178,  holding  State  law  im- 
loosing  a  tax  upon  all  money  or  exchange  brokers  is  not  void  for  repugnance 
to  power  of  Congress  to  regulate  commerce;  Ohio  L.  Ins,  Co.  v.  Debolt, 
16  How.  429,  430,  436,  14  L.  Ed.  1002,  1003,  1006,  holding  the  legislation 
of  Ohio,  respecting  the  taxation  of  plaintiff's  not  to  amount  to  a  contract; 
Society  for  Savings  v.  Coite,  6  Wall.  606,  18  L.  Ed.  902,  holding  franchise 
of  a  corporation  may  be  taxed;  Humphrey  v.  Pegues,  16  Wall.  249,  21 
L.  Ed.  327,  holding  legislature  could  not  repeal  law  exempting  road  from 
taxation;  The  Delaware  Railroad  Tax,  18  Wall.  226,  21  L.  Ed.  894,  holding 
the  intent  to  confer  the  exemption  must  be  clear  beyond  a  reasonable 
doubt ;  North  Missouri  R.  R.  v.  Maguire,  20  Wall.  61,  22  L.  Ed.  294,  hold- 
ing the  act  did  not  show  an  intention  of  the  State  to  give  up  its  power 
to  tax  the  property  of  the  railroad;  Tucker  v.  f^rguson,  22  Wall.  375, 

22  L.  Ed.  816,  West  Wisconsin  R.  R.  Co.  v.  Supervisors,  93  U.  S.  598, 

23  L.  Ed.  815,  Newton  v.  Commissioners,  100  U  S.  561,  26  L.  Ed.  712, 
Memphis  Gas  Co.  v.  Shelby  Co.,  109  U.  S.  401,  27  L.  Ed.  977,  3  Sup.  Ct.  206, 
and  Pennsylvania  R.  R.  Co.  v.  Miller,  132  U.  S.  84,  33  L.  Ed.  272, 10  Sup.  Ct. 
37,  all  holding  a  contract  to  exempt  property  from  taxation  is  never  ex- 
tended beyond  what  the  terms  clearly  require;  Morgan  v.  Louisiana,  93 
U.  S.  222,  23  L.  Ed.  861,  holding  immunity  from  taxation  is  a  personal 
privilege  and  not  transferable;  Farrington  v.  Tennessee,  95  U.  S.  688, 

24  L.  Ed.  660,  holding  where  charter  granted  bank  provides  bank  ''shall 
pay  State  a  certain  per  cent  in  lieu  of  all  other  taxes,''  no  additional  tax 
can  be  imposed  (see  dissenting  opinion,  p.  691,  24  L.  Ed.  661) ;  Fertilizing 
Co.  v.  Hyde  Park,  97  U.  S.  666,  24  L.  Ed.  1088  (affirming  70  111.  642),  hold- 
ing charter  was  not  a  contract  guaranteeing  exemption  from  the  exercise 
of  police  power  by  State  for  fifty  years ;  Missionary  Society  v.  Dalles,  107 
U.  S.  342,  27  L.  Ed.  647,  2  Sup.  Ct.  677,  holding  the  society  acquired,  under 
act  of  1848,  title  only  to  such  land  actually  occupied  as  a  missionary  sta- 
tion at  that  date;  Sturges  v.  Carter,  114  U.  S.*521,  29  L.  Ed.  244,  5  Sup. 
Ct.  1019,  holding  law  exempting  stockholder  from  taxes,  where  the  capital 
stock  is  taxed  in  the  name  of  the  company,  does  not  apply  to  shares 
in  a  f  ore^  corporation  which  pays  taxes  only  on  the  portion  of  its  prop- 
erty situated  here;  Railroad  Commission  Cases,  116  U.  S.  326,  29  L.  Ed. 
642,  6  Sup.  Ct.  342,  and  Atlantic  etc.  R.  R.  Co.  v.  United  States,  76  Fed. 
192,  holding  statute  which  grants  to  railroad  the  right  from  time  to  time 
to  r^ulate  tolls  does  not  deprive  the  State  of  its  power  to  reasonably  limit 
the  amount  of  tolls;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S.  667,  29 
Ii.  Ed.  771,  6  Sup.  Ct.  626,  and  Dennis  v.  Railroad  Co.,  34  La.  Ann.  956, 
holding  provision  in  charter  exempting  capital  stock  for  ten  years  after 
completion  of  road  from  taxation  does  not  exempt  before  such  completion ; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  156,  29  L.  Ed.  847,  6  Sup.  Ct.  673, 
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holding  property  of  United  States  taxed  while  in  its  possession  cannot 
afterward  be  sold  for  such  taxes;  Given  v.  Wright,  117  U.  S.  655^  29  L.  EcL 
/ 1024,  6  Sup.  Ct.  910,  holding  exemption  from  taxation  can  be  lost  by  long 
acquiescence  in  imposition  of  taxes ;  Chicago  etc.  R.  R.  v.  Guffey,  120  U.  S. 
575,  SO  L.  Ed.  734,  7  Sup.  Ct.  696,  and  Louisville  etc.  R.  R.  v.  Common- 
wealth, 10  Bush  (Ky.),  48  holding  exemption  of  stock  of  railroad  does  not 
apply  to  stock  issued  for  branches  constructed  under  act  of  1868;  Hewitt 
V.  Railroad  Co.,  12  Blatchf.  461,  Fed.  Cas.  6443,  holding  that  by  reason 
of  the  reservations  in  the  Constitution,  the  Stette  )could  amend  the  charter 
by  repealing  the  exemption  clause;  Stein  v.  Mobile,  17  Ala.  239,  Mobile 
etc.  R.  R.  Co.  V.  Kennerly,  74  Ala.  571,  Shorter  v.  Smith,  9  Ga.  524,  Macon  v. 
C/ontral  etc.  R.  R.  Co.,  50  Ga.  621,  Gordon  v.  Mayor,  6  Gillj  237,  County  Com- 
missioners V.  Annapolis  etc.  Co.,  47  Md.  612,  Washington  University  v. 
Rowse,  42  Mo.  321,  North  Missouri  R.  R.  v.  Maguire,  49  Mo.  499,  8  Am. 
Eep.  145;  Pacific  R.  R.  Co.  v.  Cass  Co.,  63  Mo.  27;  State  etc.  v.  Parker, 
32  N.  J«  L.  435,  Delaware  &  Raritan  Canal  etc.  Co.  v.  Camden  etc.  R.  R.  Co., 
16  N.  J.  Eq.  372,  People  v.  Davenport,  91 N.  Y.  586,  Debolt  v.  Ohio  L.  Ins.  Co., 
1  Ohio  St.  573,  Bank  of  Pennsylvania  v.  Commonwealth,  19  Pa.  154,  Packer  v. 
Railroad  Co.,  19  Pa.  St.  218,  Erie  Ry.  Co.  v.  Commonwealth,  66  Pa.  St.  87,  5 
Am.  Rep.  353,  and  Pennsylvania  R.  Co.  v.  Duncan,  129  Pa:  St.  200,  all  holding 
legislative  intention  to  exempt  from  taxation  must  be  expressed  in  the  char> 
ter  of  the  corporation  in  unambiguous  terms ;  Montgomery  v.  Shoemaker,  51 
Ala.  120,  holding  power  of  city  to  collect  specific  tax  not  lost  by  provision 
that  no  percentage  tax  shall  be  levied ;  City  Waterworks  v.  Athens,  74  Ga. 
416,  holding  water  company  liable  to  be  taxed  by  city ;  Ohio  etc:  R.  R.  Co.  v. 
McClelland,  25  111.  127,  holding  railroad  corporations  subject  to  proper  police 
regulations;  People  v.  Theological  Seminary;  174  111.  180,  51  N.  E.  198,  hold- 
ing  exemption  from  taxation  did  not  include  property  held  as  an  investment, 
though  income  is  used  solely  for  school  purposes ;  Hanna  v.  Commissioners,  8 
Blackf.  355,  holding  act  exempting  lands  from  taxation,  the  repealing 
of  which  was  ifeserved,  did  not  prevent  the  legislature  from  afterward 
including  such  lands  in  list  of  taxable  property;  Winchester  etc.  Turnpike 
Road  Co.  V.  Croxton,  98  Ky.  747,  33  L.  R.  A.  191,  34  S.  W.  520,  holding 
legislature  had  power  to  alter  rates  of  toll  fixed  in  charter;  Union  Boat 
Co.  V.  Bordelon,  7  La.  Ann.  196,  holding  valid  a  tax  on  tow-boats  plying 
on  the  Mississippi;  dissenting  opinion  in  State  v.  Board  of  Assessors,  35 
La.  Ann.  667,  majority  holding  State  and  municipal  bonds  were  not  tax- 
able; Portland  etc.  R.  R.  Co.  v.  Saco,  60  Me.  200,  holding  eiccmption  from 
taxation  of  roadbed  does  not  exempt  depots;  Mayor  etc.  of  Baltimore  v.  State 
ex  rel.  Board  of  Police  Commissioners,  15  Md.  390,  391,  466,  74  Am.  Dec. 
587,  holding  constitutional  law  providing  a  permanent  police  for  the  city; 
Redemptorist  Fathers  v.  Boston,  129  Mass.  180,  holding  land  owned  by 
religious  corporation,  separated  by  passageway  from  portion  of  estate  where 
church  is,  not  exempt  from  taxation;  People  v.  Detroit  etc.  R.  R.,  1  Mich. 
459,  460,  holding  railroad  incorporated  before  certain*  statutes  ife  liable  to 
pay  specific  tax  it  imposes;  Walcott  v.  People,  17  Mich.  83,  holding  tax  on 
gross  amount  of  business  of  express  company  is  constitutional;  East  Sag- 
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inaw  M.  Co.  v.  Eaat  Saginaw,  19  Mich.  279,  2  Am.  Rep.  89,  holding  the 
exemption  from  taxation  was  a  bounty  law  and  not  a  contract ;  Winona  etc. 
R.  R.  Co.  V.  Waldron,  11  Minn.  53^,  88  Am.  Dec.  105,  holding  constitutional 
a  statute  requiring  railroad  to  fencia  its  line;  Payne  etc.  v.  Baldwin,  3 
Smedes  &  M.  680,  holding  constitutional  an  act  prohibiting  banks  from 
transf furring  certain  notes,  etc.;  Collins  v.  Sherman,  31  Miss.  700,  holding, 
unless  there  be  an  express  grant  of  exclusive  right,  the  legislature  may 
authorize  a  second  ferry  on  the  same  river;  Reed  v.  Beall,  42  Miss.  487, 
holding  liquor  licenses  are  not  contracts  but  franchises  and  taxable;  St. 
Joseph  y.  Hann.  &  St.  Joseph  R.  R.,  39  Mo.  479,  holding  exemption  in 
charter  could  be  repealed  by  legislature;  St.  Louis  v.  Boatmen's  Ins.  Co., 
47  Mo.  155,  holding  clause  of  charter  withdrawing  corporation  from  opera- 
tion of  general  laws  does  not  exempt  from  taxation;  State  v.  Dulle,  48  Mo. 
287,  holding,  unless  there  has  been  some  express  contract  in  limitation  of 
the  power,  the  legislature  may  Increase  taxes;  State  v.  Lange,  16  Mo.  App. 
469,  holding  charter  exemption  from  taxation  of  property  used  as  cemetery 
does  not  include  a  lot  used  as  a  residence;  North  Pac.  R.  R.  v.  Carland,  5 
Mont.  187,  3  Pac.  155,  holding  Congress  could  exempt  from  taxation  right 
of  way  of  raiboad  through  public  lands ;  Esser  v.  Spaulding,  17  Nev.  301, 
30  Pac.  898,  holding  certificates  of  indebtedness  issued  by  county  for  allow- 
ances on  general  fund  does  not  create  a  contract  to  pay  same  out  of  the 
first  money  apportioned  to  general  fund ;  Brewster  v.  Hough,  10  N.  H.  145, 
holding  a  permanent  exemption  from  taxation  was  not  intended ;  Academy  v. 
Exeter,  58  N.  H.  307,  42  Am.  Rep.  590,  holding  dormitory  not  exempt  from 
taxation  under  provision  that  "all  lands,  etc.,  given  for  use  of  academy 
shall  be  exempt";  Society  v.  Manchester,  60  N.  H.  350,  holding  State  Con- 
stitution does  not  exempt  church  property  from  taxation;  State  v.  Berry, 
17  N.  J.  L.  81,  holding  an  exemption  applied  to  all  the  property  of  the 
company;  Cook  v.  State  R.  R.,  33  N.  J.  L.  478,  holding  land  not  used  by 
the  company,  but  rented,  was  not  exempt;  dissenting  opinion  in  Chenango 
B.  Co.  v.  Binghampton  B.  Co.,  27  N.  Y.  113,  majority  holding  the  prohibi- 
tion in  charter  against  the  construction  of  another  bridge  was  not  a  con- 
tract ;  People  v.  Commissioners  of  Taxes,  35  N.  Y.  446,  447,  holding  shares 
of  national  bank  taxable;  People  v.  Roper,  35  N.  Y.  633,  634,  holding  stat- 
ute exempting  from  taxation,  not  founded  upon  adequate  consideration, 
may  be  repealed  at  any  time;  Gardner  v.  Hall,  Phill.  (N.  C.)  24,  holding 
valid  a  tax  upon  **dead  heads";  State  v.  Petway,  2  Jones  Eq,  405,  holding 
constitutional  a  tax  on  Holders  of  bank  stock;  Attor;i^ey  General  v.  Bank, 
4  Jones  Eq.  290,  holding  unconstitutional  a  tax  upon  franchise  of  bank; 
Simonton  v.  Lanier,  71  N.  C.  505,  holding  provision  in  charter  that  bank 
'*may  lend  money  at  such  rates  as  may  be  agreed  upon"  does  not  authorize 
the  taking  of  more  than  legal  rate;  Railroad  Co,  v.  Alsbrook,  110  N.  C. 
149,  150,  14  S.  E,  654,  holding  that  consolidation  of  railroad  not  exempt 
from  taxation  with  one  which  is  does  not  exempt  property  of  fonder; 
Toledo  Bank  v.  Bond,  1  Ohio  St.  667,  701,  holding  power  of  legislature  to 
amend   and   repeal   existing   laws   cannot,  be   surrendered   or   abridged; 
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Matheny  v.  Golden,  5  Ohio  St.  368,  438,  holding  there  was  a  contract  to 
exempt  lands,  and  they  could  not  be  taxed ;  Sandusky  City  Bank  v.  Wilbor, 
7  Ohio  St.  506,  holding  "act  to  tax  bank,  etc.,"  is  constitutional;  Bank  v. 
Commonwealth,  10  Pa.  St.  450,  holding  bank  chartered  under  act  prescrib- 
ing payment  of  a  certain  tax  on  dividends  declared  is  subject  to  an  increase 
/of  taxation ;  Mott  v.  Pennsylvania  R.  R.,  30  Pa.  St.  31,  72  Am.  Dec  676, 
holding  contract  for  exemption  from  taxes  unconstitutional;  Iron  City 
Bank  v.  Pittsburgh,  37  Pa.  St.  346,  holding  under  reservation  in  Constitu- 
tion of  power  to  revoke  charter,  legislature  may  tax  corporation  for  other 
than  State  purposes,  though  charter  prohibits  it;  Brown  University  v. 
Granger,  19  R.  I.  709,  36  L.  B.  A.  849,  36  Atl.  722,  holding  part  of  endow- 
ment rented  for  business' use  was  included  in  "college  estate,"  and  not 
taxable ;  Rose  v.  Charleston,  3  S.  C.  379,  holding  that  exemption  in  act  was 
not  a  contract,  but  a  mere  legislative  restriction  on  taxing  power  of  the 
State,  and  subject  to  repeal;  Jenkins  v.  Charleston,  5  S.  C.  395,  398,  22 
Am.  Bep.  17,  20,  holding  city  council  may  lawfully  tax  its  owh  stock  and 
that  of  nonresidents ;  Union  Bank  v.  State,  9  Terg.  495,  holding  the  exemp- 
tion did  not  include  any  property  not  necessarily  included  in  the  privileges ; 
Lawyers'  Tax  Cases,  8  Heisk.  634,  642,  holding  invalid  tax  on  privil^e  of 
practicing  law;  Louisville  &  N.  R.  R.  Co.  v.  State,  8  Heisk.  794,  holding 
railroads  not  included  in  act  excepting  any  bank  or  other  joint-stock  com- 
pany from  taxation,  and  laying  the  tax  on  the  stockholders;  Memphis  v. 
Farrington,  8  Baxt.  554,  holding  charter  exemption  from  taxation  of  capital 
stock  did  not  exempt  shares  of  stock;  Knoxville  &  O.  R.  R.  Co.  v.  Hicks, 
9  Baxt.  445,  holding  immunity  from  taxation  passed  to  purchasers  of  rail- 
road; Ex  parte  Williams,  31  Tex.  Cr.  274,  21  L.  R.  A.  787,  20  S.  W.  682, 
holding  act  forcing  attorney  to  obtain  another  license  is  valid;  Thorpe  v. 
Rutland  &  Bennington  R.  R.  Co.,  27  Vt.  145,  146,  62  Am.  Dec.  628,  630, 
holding  valid  an  act  requiring  cattle-guards  at  farm-crossings;  Morgan  v. 
Cree,  46  Vt.  790,  14  Am.  Rep.  662,  construing  "public  taxes"  in  exemption 
act  not  to  include  municipal  taxes;  Richmond  etc.  R.  R.  Co.  v.  Richmond, 
26  Gratt.  95,  holding,  if  no  contract  is  violated,  municipality  can  prohibit 
railroad  from  propelling  cars  through  streets  with  steam;  Roanoke  Gas 
Co.  V.  Roanoke,  88  Va.  824,  14  S.  E.  670,  where  city  gave  privilege  to  lay 
pipes,  for  value  received,  it  may  afterward  lower  grade  and  have  pipes 
exposed,  removed;  Puget  Sound  Agr.  Co.  v.  Pierce  County,  1  Wash.  Ter. 
169,  170,  holding  taxing  power  will  never  be  presumed  to  have  been  re- 
linquished; Janesville  Bridge  Co.  v.  Stoughton,  1  Pinn.  672,  holding  act 
did  not  grant  an  exclusive  right  to  maintain  bridge  across  river  at  that 
place;  Pingree  v.  Michigan  Central  R.  R.  Co.  (Mich.),  76  N.  W:  640,  hold- 
ing act  conferred  on  corporation  the  right  to  fix  tolls  within  the  limit  of 
three  cents  per  mile;  Dow  v.  Northern  R.  R.,  67  N.  H.  48,  36  Atl.  534, 
where  a  corporation  was  chartered  to  operate  a  railroad,  a  lease  of  the 
road  was  a  change  of  its  corporate  purpose,  invalid  without  consent  of 
all  stockholders ;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  664,  40  L.  Ed. 
884,  16  Sup.  Ct.  709|  Commissioners  v.  Water  P.  Co.,  104  Mass.  458,  6  Am. 
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Bep.  258,  dissenting  opinion  in  Commercial  Bank  of  Rodney  y.  State,  4 
Smedes  &  M.  508,  opinion  of  court,  58  N.  H.  623,  Burton  v.  State,  3  Gill,  7,  8, 
10,  Shollenberger  v.  Brinton,  52  Pa.  St.  93,  State  v.  Southern  Pacific  Rv  R. 
Co.,  24  Tex.  127,  and  Kerr  v.  Woolley,  3  Utah,  465,  24  Pac.  834,  all  arGrnendo. 
Distinguished  in  Pacific  Gas  &  Electric  Co.  y.  Roberts,  168  Cal.  429,  143 
Pac.  703,  Const.,  art.  XIII,  §  14,  imposing  tax  on  gas  and  electric  light  com- 
panies, in  lieu  of  all  other  taxes,  exempted  them  from  license  fees  under 
motor  vehicle  act ;  Planters'  Bank  v'.  Sharp,  6  How.  331, 12  L.  Ed.  460,  where 
bank  was  chartered  to  discount  bills  and  notes,  a  law  forbidding  banks  to 
transfer  notes  by  indorsement  is  invalid  as  applied  to  notes  then  in  such 
bank's  hands. 

Nonperformance  of  condition  in  grant  of  franchise — ^Whether  judicial 

act  declaring  forfeiture  is  necessary.    Note,  5  Am.  St.  Rep.  805.   ^ 
Power  of  State  legislature  to  grant  perpetual  immunity  from  taxation. 

Note,  72  Am.  Dec.  684. 
Power  of  legislature  to  delegate  power  of  taxation.    Note,  74  Am.  Dec. 

591. 
Right  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 

or  charter.    Note,  L.  B.  A.  19150,  269. 

Great  object  of  Incorporation  is  to  bestow  character  and  properties  of 
indiylduallty  on  collected  and  changing  body  of  men. 

Approved  in  Fulkerson  y.  Taylor,  102  Va.  321,  46  S.  E.  311,  railroad 
acquiring  imperfect  title  to  land  is  governed  by  same  principles  as  indi- 
viduals in  claiming  compensation  for  value  of  improvements;  dissenting 
opinion  in  Hale  v.  Henkel,  201  U.  S.  85,  50  L.  Ed.  670,  26  Sup.  Ct.  370, 
majority  holding  protection  against  unreasonable  searches  cannot  be  in- 
voked to  justify  refusal  of  officer  of  corporation  to  produce  its  books  and 
papers  in  obedience  to  subpoena  duces  tecum ;  Lcouisville  R.  R.  Co.  v.  Let- 
son,  2  How.  558,  11  L.  Ed.  378,  and  Kansas  Pac.  R.  v.  Atchison  etc.  R.  R., 
112  U.  S.  415,  28  L.  Ed.  795,  5  Sup.  Ct.  209,  holding  that  a  corporation  cre- 
ated by  and  doing  business  in  a  State  is  a  citizen  of  that  State  for  th^ 
purposes  of  suing  and  being  sued;  Pembina  Min.  Co.  v.  Pennsylvania,  125 
U.  S.  189,  SI  L.  Ed.  653,  8  Sup.  Ct.  741,  and  Santa  Clara  R.  R.  Tax  Case, 
9  Sawy.  192,  18  Fed.  402,  holding  '^person"  in  Fourteenth  Amendment  in- 
cludes a  private  corporation;  Georgia  Banking  Co.  v.  Smith,  128  U.  S. 
179,  32  L.  Ed.  380,  9  Sup.  Ct.  48,  holding  the  granting  of  special  privil^es 
to  a  corporation  gives  legislature  power  to  prevent  unreasonable  charges 
and  unjust  discrimination;  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.,  86 
Fed.  590,  and  Cutshaw  v.  Fargo,  8  Ind.  App.  694,  34  N.  E.  377,  holding 
that  the  essential  attribute  of  a  corporation  is  the  capacity  to  act  as  a 
legal  entity  distinct  from  its  members;  Mayor  v.  Steamboat  Co.,  Charlt. 
(Ga.)  347,  holding  that  a  political  corporation  is  liable  to  the  control  of 
the  legislature;  Rodemacher  v.  Milwaukee  &  St.  Paul  R.  R.  Co.,  41  Iowa> 
301,  20  Am.  Bep.  595,  holding  act  rendering  railroads  liable  for  all  dam- 
ages by  fire  caused  by  the  operation  of  their  road  is  not  unconstitutional; 


4  Pet.  514-565  NOTES  ON  U.  S.  REPORTS.  940 

Coffin  V.  Rich,  46  Me.  509,  71  Am.  Dec.  561,  and  State  v.  Noyes,  47  Me.  214, 
holding  that  corporations  like  natural  persons  are  amenable  to  general 
laws;  dissenting  opinion  in  Attorney  General  v.  Old  Colony  R.  R.,  160 
Mass.  97,  35  N.  E.  260,  22  L.  R  A.  122,  majority  holding  unconstitutional 
a  statute  compelling  one  railroad  to  carry  passengers  on  the  credit  of 
another;  BuUard  v.  Northern  Pacific  R.  R.  Co.,  10  Mont.  181,  11  L.  R.  A 
261,  25  Pac.  123,  holding  act  constitutional  prohibiting  unjust  discrimina- 
tion by  CQpimon  carriers;  Clarke  v.  Omaha  etc.  R.  R.,  5  Neb.  321,  holding 
corporations  enter  into  contracts  by  vote  of  the  company,  not  by  unauthor- 
ized promises  of  its  members;  Bergen  County  Mut.  Assur.  Assn.  ads.  Cole, 
26  N.  J.  L.  365,  holding  in  suit  where  corporation  is  a  party,  the  officers 
and  members  are  not  parties  and  may  testify;  Chai'leston  I.  &  T.  Co.  v. 
Sebring,  5  Rich.  Eq'.  346,  holding  in  bill  by  stockholder  against  corporate 
officers  to  compel  a  retransfer  to  bank  6f  shares  which  they  had  sold  and 
purchased  themselves,  the  Corporation  should  be  made  a  party;  Crafford 
V.  Supervisors,  87  Va.  116,  10  L.  R.  A.  182,  12  S.  E.  149,  holding  "persons" 
in  act  includes  corporation;  Gifford  v.  Livingston,  2  Denio,  395,  and  Gray 
V.  Navigation  Co.,  2  Watts  &  S.  160,  87  Am.  Dec.  502,  both  arguendo. 

Power  of  taxation  operates  on  all  persons  and  property  belonging  to  body 
politic;  it  is  part  of  all  governmental  sovereignty. 

Approved  in  People  v.  Ronner,  185  N.  Y.  291,  77  N.  E.  1063,  upholding 
Laws  1905,  p.  2059,  c.  729,  relating  to  taxation  of  real  estate  mortgages; 
St.  Louis  V.  The  Ferry  Co.,  11  Wall.  429,  20  L.  Ed.  194,  holding  ferry-boats 
of  corporation  of  another  State  carrying  passengers  to  and  from  a  city 
are  not  taxable  under  law  taxing  boats  "within  the  city";  Transportation 
Co.  V.  Wheeling,  99  U.  S.  281,  25  L.  Ed.  414.  Battle  v.  Mobile,  9  Ala.  236, 
44  Am.  Dec.  439,  and  Howell  v.  State,  3  Gill,  24,  28,  all  holding  steam- 
boats may  be  taxed  by  city  where  owner  has  its  principal  office,  although 
they  are  enrolled  as  coasting  vessels  under  the  laws  of  the  United  States; 
Day  V.  Buffinton,  3  Cliff.  387,  Fed.  Cafi.  3675,  holding  salary  of  judge,  pay- 
able out  of  State  treasury,  not  taxable  by  the  United  States;  Stein  v. 
Mobile,  24  Ala.  613,  618,  and  Osborne  v.  Mobile,  44  Ala.  499,  holding  power 
to  levy  tax  for  local  purposes  may  be  delegated  by  the  legislature  to  a 
municipal  corporation ;  People  v.  Naglee,  1  Cal.  236,  52  Am.  Dec.  S16,  hold- 
ing State  may  tax  foreigners  for  privilege  of  working  mines;  Spring  Val- 
ley W.  W.  V.  Schottler,  62  Cal.  Ill,  112,  holding  State  may  tax  a  fran- 
chise; State  V.  Fullerton,  7  Rob.  (La.)  218,  upholding  statute  imposing  tax 
on  passengers  on  steamboat  as  constitutional ;  Stetson  v.  Bangor,  56  Me. 
283,  upholding  State  tax  assessed  upon  shares  of  national  bank  situated 
there;  O'Neal  v.  Bridge  Co.,  18  Md.  23,  79  Am.  Dec.  670,  holding  equity 
would  not  interfere  to  relieve  corporation  from  pavTnent  of  taxes  assessed 
in  wrong  name;  Cincinnati  etc.  R.  R.  Co.  v.  Commissioners  Clinton  Co.,  1 
Ohio  St.  101,  holding  valid  a  law  authorizing  county  to  subscribe  to  stock 
of  railroad;  Scovill  v.  Cleveland,  1  Ohio  St.  137,  holding  valid  an  assess- 
ment upon  adjoining  lands  for  improvement  of  street,  although  it  exceeded 
the  actual  expense;  Champaign  Co.  Bank  v.  Smith,  7  Ohio  St.  56,  holding 
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State  bonds,  not  expressly  exempt,  are  subject  to  taxation ;  Western  Union 
Tel.  Co.  V.  Mayer,  28  Ohio  St.  533,  holding  valid  a  tax  on  foreign  telegraph 
company;  King  v.  Portland,  2  Or.  153,  holding  legislative  provision  for 
assessment  is  not  reviewable  in  the  courts;  Salt  Lake  C.  N.  Bank  v.  Gold- 
ing,  2  Utah,  8,  holding  that  a  territory  can  tax  the  individual  shares  of 
stockholders  in  national  banks;  Commonwealth  v.  Moore,  25  Gratt.  954, 
holding  constitutional  an  act  imposing  licefise  tax  oil  merchants;  Whiting 
V.  West  Point,  88  Va.  907,  29  Am.  St.  Rep.  751,  16  L.  R.  A.  862,  14  S.  E. 
699,  holding  a  municipality  authorized  to  tax  all  property  can  exempt 
none;  Baltimore  &  Ohio  R.  R.  Co.  v.  Supervisors,  3  W.  Va.  332,  holding 
phrase  "general  taxation"  means  the  company  was  liable  to  taxes  for  State 
and  local  purposes ;  Bank  of  United  States  v.  State,  12  Smedes  &  M.  458, 
and  Piscataqua  v.  N.  H.  B.,  7  N.  H.  68,  both  arguendo. 

Taxation  of  capital  stock  and  shares.    Note,  32  Am.  Rep.  538. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  78. 
Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  R.  A.  88,  52,  64,  97,  108. 

Except  where  Constitution  restricts,  only  security  against  unwise  legis- 
lation by  State,  is  wisdom  and  Justice  of  representative  body. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  296,  50  L.  Ed. 
762,  26  Sup.  Ct.  466,  affirming  Michigan  R.R.  Tax' Cases,  138  Fed.  234, 
and  upholding  Mich.  Pub.  Acts,  1901,  Act  No.  173,  for  taxation  of  railroad 
property  at  average  rate  of  taxation  imposed  on  other  property;  Bon- 
bright  v.  Schoettler,  127  Fed.  324,  holding  under  Pennsylvania  fire-escape 
act  of  1879,  official  certificate  of  approval,  properly  issued,  is  conclusive 
evidence  of  compliance  with  act  and  protects  owner  from  liability  there- 
under for  either  penalty  or  damages;  Eddy  v.  People,  218  111.  616,  75  N.  E. 
1072,  under  Laws  1879,  relating  to  police  pensions,  board  of  trustees  in 
passing  on  application  for  pension  acts  in  quasi- judicial  capacity  and  its 
finding  is  binding;  Herrman  v.  Guttenberg,  62  N.  J.  L.  616,  43  Atl.  707, 
upholding  act  authorizing  municipal  bond  to  pay  improvement  certificates ; 
Pryor  v.  Bryan,  11  Okl.  363,  66  Pac.  350,  upholding  act  exempting  from 
taxation  property  on  Indian  reservation  attached  to  county  for  tax  pur- 
poses, except  for  territorial  and  court  funds;  Kimball  v.  Grantsville  City, 
19  Utah,  385,  57  Pac.  5,  in  absence  of  constitutional  restriction  legislative 
right  to  tax  is  supreme;  dissenting  opinion  in  Loan  Assn.  v.  Topeka,  20 
Wall.  669,  22  L.  Ed.  46S,  majority  holding  power  of  taxation  can  only  be 
used  in  aid  of  a  public  object;  Kirtland  v.  Hotchkiss,  100  U.  S.  497,  25 
L.  Ed.  562,  and  In  re  Meador,  1  Abb.  (U.  S.)  334,  Fed.  Cas.  9375,  both 
holding  United  States  Supreme  Court  can  afford  no  relief  against  enforce- 
ment of  State  taxation  laws  which  do  not  violate  the  Constitution ;  Spen- 
cer V.  Merchant,  125  U.  S.  355,  31  L.  Ed.  767,  8  Sup.  Ct.  926,  holding  act 
of  legislature  directing  expenses  of  grading  street  to  be  assessed  upon 
adjoining  owners,  and  providing  for  hearings  to  fix  proportionment  of 
taxeS;  is  not  a  taking  of  property  without  due  process  o£  law;  United 
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States  y.  California  etc.  Land  Co.,  148  U.  S.  44,  87  L.  Ed.  360,  13  Sap.  Ct. 
463,  holding  determination  of  officer  of  United  States  within  his  author- 
ity is  conclusive  in  the  absence  of  fraud;  Atkinson  v.  Philadelphia  etc. 
Co.,  2  Fed.  Cas.  110,  refusing  injunction  where  legislature  granted  charter 
.to  build  bridge  across  navigable  waters  which  masts  of  ships  would  strike; 
Ryder  v.  Innerarity,  4  Stew.  &  P.  30,  holding  that  certificate  of  confirma- 
tion by  register  is  competent  evidence  in  trespass  to  try  title;  Borden  v. 
State,  11  Ark.  548,  64  Am.  Dec.  238,  holding  record  of  allowance  and  order 
of  payment  by  probate  court  properly  admissible  in  action  against  sheriff 
refusing  to  execute  fi.  fa.  upon  such  order;  Emery  v.  San  Francisco  Gas 
Co.,  28  Cal.  354,  holding  legislature  can  impose  tax  on  adjoining  property 
to  improve  street;  Houghton  v.  Austin,  47  Cal.  654,  holding  power  to  fix 
rate  of  taxation  is  legislative  and  cannot  be  delegated  to  a  board ;  Cheney 
V.  Jones,  14  Fla.  610,  holding  act  authorizing  the  issuing  of  bonds  to  meet 
an  indebtedness  not  then  existing  is  unconstitutional;  Doe  v.  Deavors,  8 
Ga.  482,  holding  taxes  due  State  are  a  general  lien  upon  all  the  property 
of  the  debtor;  Linton  v.  Mayor,  53  Ga.  591,  holding  courts  cannot  inter- 
fere with  tax,  however  unfair,  unless  it  is  unconstitutional;  Rhinehart  v. 
Schuyler,  2  Gilm.  506,  holding  State  revenue  laws  valid;  Porter  v.  Rail- 
road Co.,  76  111.  573,  holding  State  can  tax  franchise  of  a  corporation; 
dissenting  opinion  in  Treadway  v.  Schnauber,  1  Dak.  Ter.  266,  46  N.  W. 
475,  majority  holding  territorial  legislature  derives  all  its  powers  from 
Congress;  dissenting  opinion  in  Beebe  v.  State,  6  Ind.  528,  majority  hold- 
ing act  prohibiting  right  to  manufacture  intoxicating  liquors  is  unconsti- 
futional;  Goodrich  v.  Turnpike  Co.,  26  Ind.  121,  holding  act  providing  that 
cost  of  turnpike  be  assessed  upon  adjoining  real  estate  is  constitutional; 
Hanson  v.  Vernon,  27  Iowa,  50,  85,  1  Am.  Rep.  230,  holding  undertakings 
of  railroad  corporations  cannot  be  aided  by  taxation;  Cincinnati  etc.  R.  R. 
Co.  V.  Commonwealth,  81  Ky.  499,  holding  legislature  could  provide  that 
property  of  railroad  be  assessed  by  commissioners;  Police  Jury  v.  Suc- 
cession of  McDonogh,  8  La.  Ann.  360,  holding  of  the  public  good  which 
warrants  a  tax  the  legislature  is  the  sole  judge;  Bordelon  v.  Lewis,  8  La. 
Ann.  472,  holding  legislature  can  delegate  power  of  taxation  to  school 
directors;  dissenting  opinion  in  State  v.  Railroad  Co.,  40  Md.  61,  majority 
holding  unconstitutional  a  tax  upon  coal  transported  beyond  State;  dis- 
senting opinion  in  State  v.  Railroad  Co.,  48  Md.  85,  86,  majority  holding 
a  charter  exemption  from  taxation  was  a  contract  and  could  not  be  im- 
paired; Salisbury  Assn.  v.  Wicomico  Co.,  86  Md.  622,  39  Atl.  427,  holding 
decision  of  board  of  appeal  on  valuation  of  stocks  is  final;  Williams  v. 
Cammack,  27  Miss.  219,  61  Am.  Dec.  614,  holding  that  act  exempting  from 
taxation  lands  between  the  river  and  levee  confers  no  exclusive  privilege 
upon  the  owners  of  such  lands  and  is  valid;  Coulson  v.  Harris,  43  Miss. 
740,  holding  licenses  to  retail  liquors  are  liable  to  taxation;  Daily  v. 
Swope,  47  Miss.  389,  and  Turner  v.  Althaus,  6  Neb.  71,  holding  that  judi- 
ciary cannot  relieve  against  hard  legislation;  State  v.  Garesche,  36  Mo. 
260,  holding  valid  a  constitutional  provision  prohibiting  attorneys  from 
practicing  until  they  have  taken  the  oath  of  loyalty;  State  V.  County  Com- 
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mission^rs,  4  Neb.  540,  19  Am.  Rep.  643,  holding  constitutional  a  law  im- 
posing tax  upon  parties  commencing  suits;  Dover  v.  Portsmouth  Bridge, 
17  N.  H.  227,  holding  State  legislature  may  authorize  the  erection  of  a 
bridge  over  navigable  waters  within  their  limits;  State  v.  Branin,  23 
N.  J.  L.  495f  500,  504,  holding  valid  a  law  placing  a  second  tax  upon  the 
same  property;  People  v.  Brooklyn,  4  N.  Y.  425,  55  Am.  Dec.  271,  People 
V.  Lawrence,  41  N.  Y.  141,  and  People  v.  Fitch,  148  N.  Y.  78,  42  N.  E,  522, 
all  holding  that  the  remedy  against  unjust  taxation  is  to  be  sought  from 
the  legislative  department ;  Howell  v.  Buffalo,  37  N.  Y.  271,  holding  consti- 
tutional a  statute  authorizing  a  municipality  to  reassess  upon  benefited 
owners  the  expense  of  a  public  improvement  already  made  and  paid  for: 
Gordon  v.  Comes,  47  N.  Y.  612,  holding  that  the  exercise  of  power  of 
apportionment  of  taxes  by  the  legislature  cannot  be  reviewed  by  the 
courts;  People  v.  Equitable  Trust  Co.,  96  N.  Y.  395,  holding  tax  upon  for- 
eign corporations^ is  constitutional;  State  v.  Bell,  Phill.  (N.  C.)  85,  holding 
constitutional  a  retrospective  law  taxing  business  done  during  the  whole 
of  the  current  year ;  Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  D.  323,  * 
329,  51  N.  W.  387,  389,  holding  legislature  had  power  to  impose  the  tax; 
State  V.  Bank,  7  Ohio,  126,  holding  charter  was  so  framed  that  no  tax  of 
more  than  four  per  cent  upon  dividends  can  be  levied;  State  v.  Toledo,  48 
Ohio  St.  132,  11  L.  E.  A.  736,  26  N.  E.  1066,  holding  that  the  supplying 
of  municipalities  with  gas  is  a  public  use  for  which  the  taxing  power  may 
be  constitutionally  exercised;  Shai^less  v.  Philadelphia,  21  Pa.  St.  164,  59 
Am.  Dec  768,  holding  constitutional,  an  act  authorizing  subscription  by 
city  to  stock  of  railroad ;  Jenkins  v.  Charleston,  5  S.  C.  397,  22  Am.  Rep. 
19,  holding  city  may  lawfully  tax  its  own  stock  and  also  that  of  nonresi- 
dents ;  Winona  &  St.  Paul  R.  R.  Co.  v.  Watertown,  1  S.  D.  55,  44  N.  W. 
1075,  holding  constitutional  an  act  apportioning  improvement  of  street 
upon  adjoining  property  at  a  fixed  sum  per  foot;  Harrison  v.  Willis,  7 
Heisk.  41,  19  Am.  Rep.  607,  holding  constitutional  the  taxation  off  litiga- 
tion; Taylor  v.  Chandler,  9  Heisk.  358,  24  Am.  Rep.  312,  holding  void 
assessments  for  improvements  made  upon  the  basis  of  the  frontage  of  lots 
on  the  streets  to  be  improved;  Eyre  v.  Sheriff,  14  Gratt.  426,  73  Am-  Dec. 
870,  and  Schoolfield  v.  Lynchburg,  78  Va.  370,  holding  constitutional  a  tax 
on  collateral  inheritances;  Langhorne  v.  Robinson,  20  Gratt.  668,  holding 
valid  an  act  authorizing  municipality  to  tax  persons  and  property  within 
corporate  limits,  and  for  a  half  a  mile  outside,  six  per  cent  per  annum 
upon  stock  of  railroad  company;  Richmond  v.  Richmond  &  D.  R.  R.  Co., 
21  Gratt.  616,  holding  exemption  from  taxation  of  real  estate  of  company 
in  Richmond  is  not  unconstitutional  as  being  in  conflict  with  charter  pre- 
viously given  empowering  city  to  tax  real  estate;  Norfolk  v.  Ellis,  26 
Gratt.  228,  holding  municipality  may  assess  expense  of  paving  streets  upon 
owners  of  the  "property  on  the  street  in  ratio  to  their  frontage ;  Richmond  & 
A.  R.  R.  Co.  v.  Lynchburg,  81  Va.  479,  holding  constitutional  a  provision  in 
municipal  charter  empowering  council  to  assess  expense  of  water-mains 
upon  owners  on  both  sides  of  street,  and  exempt  property  to  which  water 
is  supplied;  Davis  v.  Lynchburg,  84  Va.  871,  6  S.  E.  231,  holding  system 
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of  assessing  edtate  adjacent  to  street  to  be  improved  by  the  front  foot  is 
constitutional ;  Norfolk  v.  Chamberlain,  89  Va.  221,  227,  16  S.  E.  738,  740, 
where  part  of  A's  property  was  condemned  to  widen  street,  and  he  was 
allowed  a  sum  for  land  taken  and  damages  to  residue,  a  subsequent  assess- 
ment by  city  of  tax  against  residue  for  betterments  was  held  invalid'; 
United  States  v.  Arredondo,  6  Pet.  729,  8  L.  Ed.  561,  Sabariego  v.  Mav- 
erick, 124  U.  S.  282,  81  L.  Ed.  439,  8  Sup.  Ct.  472,  Macon  v.  Patty,  57 
Miss.  387,  34  Am.  Rep.  465 ,  Piscataqua  Bridge  v.  Bridge,  7  N.  H.  70,  and 
Stockton  v.  Montgomery,  Dall.  (Tex.)  485,  all  arguendo. 

Distinguished  in  Bank  of  Ohio  v.  Knoop,  16  How.  387,  388,  409,  14 
L.  Ed.  984,  985,  994,  where  general  banking  law  required  officers  to  set  off 
six  per  cent  of  semi-annual  dividends  for  the  State,  same  to  be  in  lieu  of 
all  taxes,  it  was  held  this  was  a  contract,  and  a  law  taxing  banks  was  void. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  or  motives  prompt- 
ing its  enactment.    Note,  1  Ann.  Gas.  571. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  accord- 
ing to  benefit.    Note,  Ann.  Gas.  1913A,  661. 

Miscellaneous.  Cited  in  Pumell  v.  Page,  128  Fed.  496,  holding  salary 
of  Federal  judge  not  taxable  by  States;  In  re  Brinkman,  7  Bank.  Reg. 
426,  4  Fed.  Cas.  147;  Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  532; 
Norris  v.  Doniphan,  4  Met.  (Ky.)  431;  Grand  Lodge  of  Masons  v.  New 
Orleans,  44  La.  Ann.  668,  11  South.  152 ;  Edwards  v.  Carson  Water  Co.^  21 
Nev.  479,  34  Pac.  384. 
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6  Pet.  1-80/  8  L.  Ed.  25,  CHEKOKEE  NATION  v.  GEOEOIA.  . 

An  Indian  tribe  or  nation  within  the  United  States  occnpieB  a  peculiar 
status,  being  considered  a  sort  of  domestic,  dependent  State. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  10,  44  L.  Ed.  53,  20  Sup.  Ct.  4, 
treaty  with  Indians  is  to  be  construed  as  naturally  understood  by  them; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  484,  48  L.'  Ed.  1055,  19  Sup.  Ct. 
736,  upholding  congressional  power  to  provide  for  appeals  fiX)m  courts  in 
Indian  Territory ;  Buster  v.  Wright,  136  Fed.  950,  68  C.  C.  A.  505,  uphold- 
ing power  of  deportation  from  Creek  Nation  of  person  not  paying  permit 
tax;  Farrell  v.  United  States,  110  Fed.  946,  Congress  has  power  to  regu- 
late liquor  traffic  with  Indians ;  In  re  Lelah-Puc-ka-chu,  98  Fed.  433,  State 
court  may  not  appoint  guardian  for  minor  Indian  residing  on  reservation; 
United  States  v.  Hitchcock,  26  App.  D.  C.  294,  action  of  Secretary  of  Inte- 
rior deciding  whether  applicant  is  entitled  to  allotment  is  not  reviewable 
by  courts ;  Zevely  v.  Weimer,  5  Ind.  Ter.  655,  82  S.  W.  944,  order  of  De- 
partment of  Interior  for  traders  in  Indian  Territory  to  close  up  places  of 
business  because  of  refusal  to  pay  license  fee  is  authorized ;  Muskogee  Nat. 
Tel.  Co.  v.  Hall,  4  Ind.  Ter.  20,  64  S.  W.  601,  and  Ansley  v.  Ainsworth,  4 
6id.  Ter.  322,  69  S.  W.  889,  both  holding  that  as  Congress  had  complete 
authority  over  Indians,  Atoka  agreement  providing  that  all  coal  within 
Choctaw  Nation  shall  remain  common  property  of  Indians  superseded  con- 
stitutional provision  that  Indian  citizen  having  exclusive  right  to  work 
mines;  Dukes  v.  McKenna,  4  Ind.  Ter.  162,  69  S.  W.  835,  act  authorizing 
granting  toll-bridge  privileges  affecting  lands  allotted  to  Indians  is  not 
unconstitutional  because  containing  no  provision  for  compensation  to 
owners ;  Tuttle  v.  Moore,  3  Ind.  Ter.  719,  64  S.  W.  588,  holding  that  Indian 
tribes  are  wards  of  Government  and  under  its  protection ;  State  v.  Cooney, 
77  Minn.  621,  80  N.  W.  697,  State  game  laws  do  not  extend  to  Indian 
lands;  State  v.  Wolf,  145  N.  C.  444,  13  Ann.  Gas.  189,  59  S.  E.  42,  uphold- 
ing law  requiring  Indian  children  to  attend  school;  Schock  v.  Sweet,  45 
11-60  (945) 
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hill,  45  Ala.  650,  6  Am.  Rap.  716,  and  Todd  y.  Neal's  Admr.,  49  Ala.  271, 
ruling  similarly;  McElvain  v.  Mudd;  44  Ala.  65,  Shorter  ▼.  Cobb,  39  Ga. 
299,  to  constitute  a  State  it  must  be  a  member  of  the  Union;  Smith  v. 
United  States,  1  Wash.  Ter.  269,  a  Territory  is  'not  a  State. 

i 

The  same  words  have  not  necessarily  same  meaning  wta^n  found  In  dif- 
ferent parts  of  same  Instrument;  their  meaning  la  controlled  by  context. 

Approved  in  White  v.  Camp,  1  Fla.  109,  following  rule;  Fitzgerald  v. 
City  of  Cleveland,  88  Ohio  St.  386,  Ann.  Gas.  1915B,  106,  103  N.  E.  525, 
holding  articles  of  charter  should  be  construed  together,  so  that  differences 
be  reconciled  and  effect  givdn  to  all,  if  possible;  Ex  parte  Whitehouse,  3 
OkL  Cr.  104, 104  Pac.  374,  holding  that  giving  county  Superior  Courts  con- 
current jurisdiction  with  County  Court  does  not  make  act  unconstitutional. 

Distinguished  in  Tuttle  v.  Moore,  3  Ind.  Ter.  717,  64  S.  W.  687,  holding 
that  Creek  Nation  be  allowed  to  intervene  in  suit  where  it  claimed  .fee  to 
land  involved. 

Indian  right  of  occnpancy  to  their  lands  is  as  sacred  as  the  fee  simpla 
of  the  whites. 

Approved  in  Reynolds  v.  Fewell,  236  U.  S.  62,  59  L.  Ed.  468,  35  Sup.  Ct. 
230,  holding  that  where  person,  not  a  Creek  citizen,  takes  land  as  "heir," 
there  are  no  restrictions  on  his  right  of  alienation;  Heckman  v.  United 
States,  224  U.  S.  428,  56  L.  Ed.  826,  32  Sup.  Ct.  424,  holding  that  Congress 
has  power  to  sue  to  maintain  statutory  restrictions  upon  alienation  of 
Indian  allottee  lands;  Tiger  v.  Western  Investment  Co.,  221  U.  S.  311,  55 
L.  Ed.  747,  31  Sup.  Ct.  578,  upholding  act  of  1906,  placing  restrictions 
upon  Indians'  right  to  alienate  lands;  Francis  v.  Francis,  203  U.  S.  238, 
51  L.  Ed.  166,  27  Sup.  Ct.  129,  holding  that  where  title  in  fee  to  land 
passed  to  Indian  by  treaty,  any  restriction  in  patent  against  alienation  is 
ineffectual ;  Jones  v.  Meehan,  175  U.  S.  8,  44  L.  Ed.  53,  20  Sup.  Ct.  5,  title 
to  Indian  lands  may  be  obtained  by  treaty  with  tribe  without  act  'of  Con- 
gress; Ex  parte  Van  Moore,  221  Fed.  968,  holding  that  "Indian  title"  is 
his  right  to  occupy  land ;  United  States  v.  Moore,  161  Fed.  515,  88  C.  C.  A. 
455,  holding  Indian  title  to  land  is  a  right  of  occupancy  with  fee  in  United 
States;  Winters  v.  United  States,  143  Fed.  748,  portion  of  waters  of  Milk 
River  having  been  reserved  by  treaty  for  Indians  cultivating  reservation, 
grantees  of  lands  outside  reservations  could  not  acquire  exclusive  rigbt  to 
use  all  waters  of  river  for  irrigation  under  desert  land  act;  Mitchel  v. 
United  States,  9  Pet.  746,  9  L.  Ed.  296,  confirming  titles  purchased  from 
Indians  and  ratified  by  Spain  prior  to  acquisition  of  territory  by  United 
States;  Leavenworth  R.  R.  Co.  v.  United  States,  92  U.  S.  742,  23  L.  Ed. 
638,  refusing  to  include  Indian  lands  in  a  general  grant  of  land  to  a  State, 
they  being  within  the  tract  granted  and  not  expressly  reserved;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  646,  holding  Indian  title  sacred  until  extin- 
guished by  cession  to  United  States ;  Cattle  Co.  v.  Chapman,  13  Utah,  465, 
45  Pac.  350,  discussing  nature  of  Indian  titles;  Gaines  v.  Hale,  26  Ark. 
183,  the  United  States  have  x>ower,  but  it  is  not  their  policy  to  disr^:ard 
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Indian  occupancy  and  convey  title  and  possession,  notwithstanding  the 
Indian  occupancy  has  not  been  relinquished;  Me-shing-go-me-sia  v.  State, 
36  Ind.  318,  State  has  no  right  to  tax  Indian  lands ;  Snell  v.  Dubuque  etc. 
R.  Co.,  78  Iowa,  94,  42  N.  W.  590|  upon  abandonment  by  Indians,  right  of 
possession  vests  in  United  States  or  its  grantee;  Blue-Jacket  v.  Commis- 
sioners, 3  Kan.  357,  but  State  may  tax  lands  held  by  Indians  in  severalty 
when  not  within  any  recognized  Indian  domain ;  Veale  v.  Maynes,  23  Kan. 
28,  patent  of  United  States  issued  to  Indian  ulider  subsequent  treaty  takes 
priority  over  certificate  of  allotment  under  prior  treaty. 

Distii^uished  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  565,  47  L.  Ed.  306, 
23  Sup.  Ct.  221,  courts  cannot  question  act  of  Congress  in  disregarding 
Indian  treaty;  United  States  v.  Santistevan,  1  N.  M.  590,  holding  title  of 
Pueblo  Indians  is  derived  from  treaty  with  Mexico  and  differs  from  the 
ordinary  title  in  the  United  Statds;  United  States  v.  Cook,  19  Wall.  593, 
22  L.  Ed.  211,  holding  Indian  title  but  only  a  right  of  occupancy  not  of 
alienation ;  Roche  v.  Washington,  19  Ind.  58,  81  Am.  Dec.  380,  it  is  a  right 
of  occupancy  with  the  fee  in  the  United  States ;  Goodf ellow  v.  Muckey,  1 
McCrary,  244,  Fed.  Cas.  5537,  it  is  a  right  of  occupancy  only;  Shepard  v. 
Northwestern  Life  Ins.  Co.,  40  Fed.  350,  but  where  the  Indians  have  relin- 
quished occupancy.  United  States  may  make  valid  grant  of  their  lands, 
notwithstanding  a  trust  exists  on  part  of  United  States  to  sell  them  for 
the  benefit  of  the  Indians. 

An  Indian  tribe  within  United  States  Is  not  foreign  State  in  sense  of 
Constitution  aild  cannot  maintain  an  action  in  courts  of  United  States. 

Approved  in  United  States  v.  Allen,  171  Fed.  923,  holding  that  by  act 
of  1901.  declaring  every  Indian  of  Indian  Territory  citizen  of  United 
States,  United  States  occupies  no  such  relationship  with  them  to  entitle 
it  to  maintain  suits  for  them  in  its  own  name ;  United  States  v.  Pumphrey, 
11  App.  D.  C.  49,  holding  action  on  bond  executed  to  United  States  for 
benefit  of  Indians  is  properly  brought  by  United  States  as  plaintiff;  Kar- 
rahoo  v.  Adains,  1  Dill.  346,  Ffd.  Cas.  7614,  nor  is  an  Indian  a  foreign 
subject  entitled  to  sue  in  the  Federal  courts;  Paul  v.  Chilsoquie,  70  Fed. 
402,  or  remove  a  cause  to  Federal  courts;  Roche  v.  Washington,  19  Ind. 
56,  81  Am.  Dec.  378,  nor  will  the  rules  of  international  comity  oblige  a 
State  to  give  effect  to  laws  of  Indian  tribe. 

United  States  has  power  to  enter  into  valid  treaties  with  the  Indians. 
Approved  in  Dick  v.  United  States,  208  U.  S.  356,  52  L.  Ed.  526,  28  Sup. 
Ct.  399,  construing  Nez  Perce  treaty  of  1893,  with  reference  to  prohibition 
of  introduction  of  liquor  into  Indian  country ;  United  States  v.  Forty-three 
Gallons  of  Whiskey,  93  U.  S.  193,  23  L.  Ed.  847,  sustaining  a  treaty  proviso 
relating  to  sale  of  liquors  to  Indians;  United  States  v.  Payne,  2  McCrary, 
295,  8  Fed.  888,  treaty-making  power  may  reserve  portion  of  public  dpmain 
for  Indian  reservation. 

Where  a  question  is  political  In  character,  tSie  Federal  courts  will  not 
take  cognizance  of  it. 
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Approved  in  Frantz  v.  Antry,  18  Okl.  605,  91  Pac.  207,  holding  court  of 
equity  has  no  power  to  restrain  or  enjoin  constitutional  convention,  or  sub- 
mission of  Constitution  to  Vbte  of  people  in  advance  of  adoption ;  State  of 
Georgia  v.  Stanton,  6  Wall.  72,  73,  75,  18  L.  Ed.  728,  724,  Supreme  Court 
will  not  entertain  a  bill  of  equity  against  the  Secretary  of  War  to  restrain 
him  from  carrying  into  execution  acts  of  Congress  on  the  ground  that  such 
acts  would  annul  the  existence  of  the  State;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  753,  9  L.  Ed.  1272,  questions  of  boundary  between  States  are 
political  questions;  dissenting  opinion  in  Scott  v.  Jones,  5  How.  374,  377, 
12  L.  Ed.  196,  197,  arguendo ;  Mosely  v.  Tuthill,  45  Ala.  650,  6  Am.  Bep. 
716,  holding  the  existence  of  the  Confederate  government  was  a  political 
question ;  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  659, 15  N.  W.%36, 
question  of  adoption  of  Constitution  is  political,  which  State  court 'will 
not  consider;  Turner  v.  Althaus,  6  Neb.  72,  State  court  cannot  question 
policy  of  statutes  enacted. 

Distinguished  in  United  States  v.  Texas,  143  U.  S.  638,  639,  86  L.  Ed. 
290,  291,  12  Sup.  Ct.  491,  disputed  boundary  between  State  and  Territory 
of  United  States  is  not  a  political  question. 

Protection  of  Indian  nation  in  its  rights  acqtdred  |  under  treaty  with  us 
is  political,  not  Judicial,  question. 

Approved  in  State  v.  Frost,  113  Wis.  655,  89  N.  W.  923,  information  in 
equity  by  State  to  enjoin  railroad  received  is  "civil"  and  removable ;  State 
V.  Superior  Court  of  Milwaukee  County,  105  Wis.  675,  81  N.  W.  1053, 
equity  cannot  enjoin  passage  of  municipal  ordinance;  United  States  v. 
Holliday,  3  Wall.  420,  18  L.  Ed.  186,  holding  the  question  of  the  status  of 
an  Indian  tribe  having  been  decided  by  the  political  departments  of  the 
government,  the  Federal  courts  are  bound  by  that  decision;  In  re  Veeder, 
3  Wis.  525,  whether  the  government  should  grant  Indians  lands  before  the 
abandonment  is  a  political  question;  Luther  v.  Bbrden,  7  How.  56,  57,  12 
L.  Ed.  605,  arguendo. 

Miscellaneous.  Cited  in  Holden  v.  Joy,  17  Wall.  237,  242,  21  L.  Ed.  6S2, 
538;  Cherokee  Trust  Funds,  117  U.  S.  300,  29  L.  Ed.  883,  6  Sup.  Ct.  723; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  289,  82  L.  Ed.  243,  8  Sup.  Ct.  1373 ; 
Davison  v.  Gibson,  56  Fed.  444, 12  U.  S.  App.  362 ;  Hall  v.  Hall,  43  Ala.  498. 
94  Am.  Dec.  708 ;  Doe  v.  Avaline,  8  Ind.  13 ;  Opinion  of  Judge  Appleton,  44 
Me.  543 ;  Republic  of  Honduras  v.  Soto,  112  N.  Y.  312,  8  Am.  St  Bep.  745, 
2  L.'  R.  A.  642,  19  N.  E.  846 ; -dissenting  opinion  in  Worcester  v.  Georgia, 
6  Pet.  596,  8  L.  Ed.  518. 

6  Pet.  81-89,  8  Ii.  Ed.  54,  SCOTT'S  LESSEE  v.  BATUFFE. 

General  rule  that  hearsay  evidence  is  inadmissible  relaxed  to  permit  iiroof 
of  death  of  ancestor  by  general  reputation. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  277,  Ann.  Gas.  1913B, 
710,  57  L.  Ed.  834,  33  Sup.  Ct.  449,  holding  in  case  at  bar  court  properly 
excluded  hearsay  evidence  relating  to  confession  of  third  party  deceased; 
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Metropolitan  Life  Ins.  Co.  v.  Lyons,  50  Ind.  App.  546,  98  N.  E.  828,  in 
action  on  life  policy,  testimony  that  witness  and  deceased  brother  knew 
insured  and  that  brother  told  witness  that  insuted  had  been  drowned  is 
inadmissible  to  show  death,  where  witness  not  related  to  insured;  Ring- 
house  V.  Keever,  49  111.  471,  holding  where  no  kindred  are  known  of,  repu- 
tation among  acquaintances  as  to  death  is  sufficient;  Primm  v.  Stewart, 
7  Tex.  181,  holding  exception  not  restricted  to  cases  of  pedigree.  Cited,  in 
course  of  general  discussion,  in  Wentworth  v.  Wentworth,  71  Me.  74,  ^  and 
Nehring  v.  McMurrain  (Tex.  Civ.  App.),  45  S.  W.  1033,  discussing  rebuttal 
of  presumption  of  death  from  long  absence. 

Distinguished  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  321,  46 
L.  Ed.  931,  22  Sup.  Ct.  667,  belief  of  family  is  not  admissible  to  prove, 
assured's  death;  Wall  v.  Lubbock,  52  Tex.  Civ.  410,  118  S.  W.  888,  holdiag^ 
hearsay  evidence  admitted  where  witness  testified  that  when  he  first  be- 
came acquainted  with  family  it  was  understood  in  community  that  certain 
person  was  dead ;  Estate  of  Hurlburt,  68  V t.  380,  35  L.  R.  A.  800,  35  Atl. 
82,  holding  that  where  a  person  disappears  and  is  never  heard  from,  proof 
by  general  reputation  that  he  is  dead  is  inadmissible. 

Wliere  exterior  bonndarieB  Include  lands  excepted  in  patent  from  its 
operation,  no  title  paases  to  reserved  lands,  l)at  patent  is  valid  as  to  residue. 

Approved  in  Virginia  Coal  etc.  Co.  v.  Keystone  Coal  etc.  Co.,  101  Va. 
729,  45  S.  E.  293,  holding  where  plaintiffs  in  ejectment  claim  under  junior 
patent  and  defendants  under  senior  patent,  exterior  boundaries  of  which 
include  excepted  lands  and  likewise  land  embraced  in  junior  patent,  burden 
to  locate  excepted  lands  is  on  plaintiffs;  Armstrong  v.  Morrill,  14  Wall. 
144,  20  L.  Ed.  772,  where  grant  with  reservation  was  upheld;  Halsted  v. 
Buster,  140  U.  S.  275,  35  L.  Ed.  484,  11  Sup.  Ct.  782,  where  lands  excepted 
from  operation  of  grant  are  subsequently  forfeited,  they  do  not  revert  to 
holder  of  inclusive  grant;  Famsworth  v.  Duffner,  142  U.  S.  52,  35  L.  Ed. 
936,  12  Sup.  Ct.  167,  "inclusive  grants"  referred  to  and  discussed  ^n  pass- 
ing ;  Reusens  v.  Lawson,  91  Va,  252,  256,  21  S.  E.  355,  356,  where  the  rule 
is  stated  as  settled  law;  Patrick  v.  Dryden,  10  W.  Va.  418;  Bryan  v.  Wil- 
lard,  21  W.  Va.  72,  and  Stockton  v.  Morris,  39  W.  Va.  438,  439,  19  S.  E. 
532,  533,  excepted  lands  within  "inclusive"  grants  revert  to  the  State  in 
case  of  vacancy,  not  to  the  holder  of  the  inclusive  grant. 

6  Pet.  90-98,  8  L.  Ed.  67,  UVINOSTON  T.  SMITH. 

Beplevin  wiU  not  lie  against  sherifT  to  recover  property  levied  on,  when 
debt  is  paid  subsequent  to  attachment  without  notice  to  sheriff. 

Cited  in  Conner  v.  Long,  104  U.  S.  239,  26  L.  Ed.  727,  holding  where 
sheriff  sold  property  under  attachment  previously  dissolved,  he  is  not  liable 
unless  he  hitd  notice  of  the  dissolution. 

5  Pet.  99-114,  8  !•.  Ed.  60,  XmiON  BANK  OF  GEOBGETOWN  T.  OEABY. 

"Wliere  facts  in  bill  are  clearly  and  positively  denied  by   answer,  ancl 
proved  only  by  single  witness,  court  will  not  decree  against  defendant. 
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Approved  in  Luten  v.  Gamp,  221  Fed.  426,  and  People's  United  States 
Bank  V.  Gilson,  161  Fed.  291,  88  C.  C.  A.  332,  but  holding  that  where  an- 
swer under  oath  was  waived,  verification  is  not  material  to  issues,  and  puts 
complainant  to  proof;  McCartney  v.  Fletcher,  10  App.  D.  C.  599,  and 
Wheeler  v.  Ryon,  1  App.  D.  C.  148,  both  holding  where  allegations  of  bill 
in  equity  are  denied  by  answer  and  proved  by  one  witness  only,  court  will 
not  grant  decree  against  defendant;  Mason  v.  Jones,  7  D.  C.  256,  Appx., 
holding  that  denial  of  fraud  of  agent  is  not  sufficient  on  information  of 
agent  and  belief  of  principal ;  Scammon  v.  •  Cole,  3  Cliff.  479,  Fed.  Cas. 
12,432  Hay  ward  V.  Elliot  Nat.  Bank,  4  Cliff.  296,  Fed.  Cas..  6273  Oilman 
y.  Libbey,  4  Cliff.  458,  Fed.  Cas.  5446  Walker  v.  Derby,  5  Biss.  142,  Fed. 
Cas.  17,068  Baker  v.  Biddle,  1  Bald.  419,  Fed.  Cas.  764 "  Defeno  v.  Winsor, 
1.  Cliff.  505,  Fed.  Cas.  3754  Fisher  v.  Otis,  3  Finn.  90  Smith  v.  Potter, 
3  Wis.  438,  440,  and  Carpenter  v.  Providence  etc.  Ins..  Co.,  4  How.  218, 
11  L.  Ed.  946,  all  following  rule ;  Bellows  v.  Stone,  18  N.  H.  472,  extending 
rule  to  new  matter  set  up  in  the  answer;  Holbrook  v.  Black,  12  Fed.  Cas. 
322,  arguendo;  Stewart  v.  Allen,  47  Fed.  400,  Lovett  v.  Saw  Mill  Assn., 

6  Paige  Ch.  58,  and  Patterson  v.  Gaines,  6  How.  588,  12  L.  Ed.  568,  that 
where  oath  to  answer  had  been  waived,  defendant  accepting  waiver  cannot 
claim  benefit  of  rule ;  McTwiggan  v.  Hunter,  19  R.  I.  69,  31  Atl.  693,  waiver 
of  oath  does  not  affect  right  to  except  to  insufficiency  of  answer;  Mason 
V.  Jones,  16  Fed.  Cas.  1042,  nor  will  answer  sworn  to  on  information  out- 
weigh direct  statement  under  oath  in  the  bill. 

Where  answer  of  corporation  Is  merely  under  the  corporate  seal,  and 
not  sworn  to,  it  will  not  Impose  obligation  on  complainant  to  prove  fact  by 
more  than  one  witness. 

Approved  in  Bouldln  v.  Mayor  of  Baltimore,  15  Md.  21,  Hogan  v.  Branch 
Bank,  10  Ala.  491,  and  Griffin  v.*  State  Bank,  17  Ala.  259>  holding  such 
answer  will  not  authorize  the  dissolution  of  an  injunction ;  Baltimore  R.  R. 
V.  Wheeling,  13  Gratt.  62,  but  it  puts  matter  denied  in  issue,  and  requires 
proof  even  on  motion  to  dissolve  injunction. 

Distinguished  in  Carpenter  v.  Washington  Ins.  Co.,  4  How.  219, 11  L.  Ed. 
946,  holding  rule  otherwise  where  answer  is'  sworn  to  by  officer  of  the  cor- 
poration  who  has  some  knowledge  of  the  fact. 

Answer,  not  under  oath,  is  analogous  to  general  issue  at  law,  putting  com- 
plainant to  proof,  but  not  being  admisrtble  in  evidence. 

Cited  in  Miami  Co.  v.  United  State3  Bank,  Wright  (Ohio),  254,  following 
rule ;  Tillinghast  v.  Chaqe,  121  Fed.  435,  complainant  cannot  have  discovery 
where  bill  waives  verification  of  answer. 

Authority  of  attorney  continues  after  Judgment,  and  extends  to  pro- 
ceedings on  execution. 

Approved  in  Brown  y,  Arnold,  127*  Fed.  389^  holding  proceeding  in  error 
after  judgment  is  new  suit  with  regard  to  which  attorney  employed  by 
one  of  parties  to  represent  him  at  trial  has  no  authority  to  act  in  absence 
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of  new  employment;  Commercial  Union  AsBur.  Co.  v.  Chattahoochee  Lum- 
ber Co.,  130  Ga.  198,  60  S.  E.  657,  holding  attorney  employed  in  two  suits 
against  different  parties,  but  involving  same  issues,  can  stipulate  trial  of 
one  shall  determine  issues  in  other;  Jenney  v.  Delesdernier,  20  Me.  193, 
holding  attorney  has  authority  to  release  sheriff  from  responsibility  as  to 
attached  property;  Shattuck  v.  Bill,  142  Mass.  64,  7  N.  E.  43,  so  client  is 
responsible  for  wrongful  arrest  of  judgment  debtor  at  instance  of  his 
attorney;  Schoregge  v.  Gordon,  29  Minn.  371,  13  N.  W.  196,  attorney  may 
bind  client  by  indemnity  bond  on  execution;  North  Missouri  R.  R.  Co.  v. 
Stephens,  36  Mo.  153,  88  Am.  Dec.  140,  or  an  agreement  to  abide  by  test 
case;  Stevens  v.  Colby,  46  N.  H.  166,  so  sheriff  is  not  liable  to  execution 
creditor  for  false  return  made  under  instructions  from  attorney;  Simpson 
V.  Brown,  1  Wash.  Ter.  248,  attorney  may  discontinue  a  suit ;  Bonnifield  v. 
Thorp,  71  Fed.  929,  In  re  Amory,  1  Fed.  Cas.  785,  Fornes  v.  Wright,  91 
Iowa,  396,  59  N.  W.  52,  Brady  v.  Atlantic  City,  53  N.  J.  Eq.  448,  32  Atl. 
274,  Smith  vi  Lamberts,  7  Gratt.  142,  Clark  v.  Randall,  9  Wis.  138,  76  Am. 
Dec.  265,  ai^d  Bonnifield  v.  Thorp,  71  Fed.  929,  all  arguendo. 

Distinguished  in  Keller  v.  Scott,  2  Smedes  &  M.  82,  holding  that  attdrney 
cannot  credit  execution  debtor  with>  amount  of  an  indebtedness  due  by 
him  to  the  execution  creditor,  his  client;  White  v.  Hildreth,  13  N.  H.  107, 
nor  to  indorse  his  clients'  note  to  indorsee,  for  purpose  of  collection. 

Powers  of  attorneys  at  law.    Note,  76  Am.  Dec.  263. 

Implied   authority  of  attorney   in   conducting   litigation.    Note,   132 
Am.  St.  Rep.  173,  176. 

BellnqulBliment  of  right  to  defense  is  valid  consideration,  thongb  validity 
of  defense  as  defense  bc^do^l)tfuL 

Approved  in  Taylor  Gas  Producer  Co.  v.  Wood,  119  Fed.  969,  a  doubtful 
right  will  support  contract  of  settlement;  Moore  v.  First  Nat.  Bank  of 
Florence,  139  Ala.  609,  36  South.  781,  forbearance  by  debtor  to  interpose 
defense  to  action  by  creditor  is  consideration  for  agreement  by  creditor  to 
pay  debtor's  debt  to  third  person;  Fessendorf  v.  Lasater,  10  Kan.  App.  22, 
61  Pac.  677,  holding  that  settlement  of  disputed  claim  and  relinquishment 
of  possession  of  land  was  sufficient  consideration  for  promise  to  pay  money ; 
Osborne  v.  Fridrich,  134  Mo.  App.  455,  114  S.  W.  1047,  but  holding  where 
there  was  no  liability  or  prior  obligation  because  of  usury,  enough  of  which 
had  been  paid  to  settle  obligation,  notes  given  in  settlement  were  void  as 
-without  consideration;  Duck  v.  Antle,  5  Okl.  156,  47  Pac.  1057,  answer  in 
suit  on  note  that  it  was  given  as  consideration  for  dismissal  of  contest  of 
homestead  entry,  which  was  prosecuted  only  to  extort  money,  states  good 
defense ;  Wieland  v.  White,  109  Mass.  394,  Pitkin  v.  Noyes,  48  N.  H.  304, 
97  Am.  Dec.  625,  Sanford  v.  Huxford,  32  Mich.  320,  20  Am.  Rep.  661, 
Prout  v.  Pittsfield  Fire  Dist.,  154  Mass.  463,  28  N.  E.  681,  Hartle  v.  Stable, 
27  Md.  172,  and  Stoddard  v.  Mix,  14  Conn.  22,  all  upholding  compromises 
of  existing  suits  or  claims;  Davisson  v.  Ford,  23  W.  Va.  627,  but  where 
there  is  clearly  no  liability,  compromise  made  assuming  such  liability  to 
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exist  is  without  consideration ;  Long  v.  Towl,  42  Mo.  550,  97  Am.  Dec.  358, 
holding  similarly;  Chicago  etc.  Ry.  v.  Clark,  92  Fed.  986,  where  there  is 
no  concession  there  is  no  compromise;  Bull  v.  Bull,  43  Conn.  469,  Lincoln 
Bank  v.  Allen,  82  Fed.  151,  49  U.  S.  App.  505,  Jaffray  v.  Davis,  124  N.  Y. 
172,  11  L.  E.  A.  714,  26  N.  E.  353^  Reynolds  v.  Brandon,  3  Heisfk.  (Tenn.) 
605,  all  arguendo. 

Forbearance  to  sue  as  consideration  to  support  promise.    Note,  60 
Am.  Dec.  525. 

Void,  invalid  or  unfounded  claim  as  subject  of  valid  compromise. 
Note,  25  L.  B.  A.  (N.  S.)  301. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  795,  905. 

Where  Judgment  has  l>een  obtained  against  both  a  principal  and  surety, 
there  is  moral  but  not  legal  obligation  for  creditor  to  first  issue  execution 
against  principal. 
Cited  in  Geddis  v.  Hawk,  1  Watts,  295,  296,  following  rule. 

Proceedings  on  execution  are  part  of  proceedings  in  the  cause. 
Cited  in  Ward  v.  Cohen,  3  S.  C.  342,  following  rule. 

Indorser  having  permitted  Judgment  on  assurance  of  plalntUTs  attorney 
that  judgment  would  issue  only  against  maker,  is  entitled  to  injunction 
against  execution  on  such  Judgment  where  plaintiff  refuses  to  issue  execution 
against  maker. 

Distinguished  in  Taylor  v.  Kimmerle,  232  Fed.  135,  holding  that  where 
sale  of  bonds  was  approved  by  court,  same  court  could  declare  bonds 
were  void  and  afterward  dismiss  petition  filed  to  have  purchase  money 
for  bonds  refunded. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  30  L.  R.  A.  788. 

Enjoining  judgments  against  or  in  favor  of  sureties.    Note,  31  L.  R.  A. 
64. 

Relief  from  judgment  suffered  in  reliance  on  unkept  promise.    Note, 
13  L.  R.  A.  (N.  S.)  580. 

Impairment   of   obligation  of  contracts   by  judicial   decision.    Note, 
4  Ann.  Gas.  94. 

6  Pet.  115-130,  8  Ii.  Ed.  66,  UNITED  STATES  ▼.  TIKaET. 

United  States,  by  virtue  of  its  sovereignty,  has  power  to  enter  into  con- 
tracts. 

Approved  in  Smith  v.  United  States,  5  Ariz.  64,  45  Pac.  344,  where 
bond  of  receiver  of  public  moneys  of  land  district  was  increased  by  direc- 
tion of  President  over  amount  required  by  statute,  it  wa&  not  void ;  United 
States  V.  Pumphrey,  11  App.  D.  C.  48,  and  United  States  v.  Rubin,  227  Fed. 
941,  both  holding  United  States  had  power  to  accept  voluntaiy  bond  and 
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recover  thereon;  United  States  v.  William  R.  Trigg  Co.,  115  Va.  277,  78 
S.  E.  644,  holding  that  United  States  need  not  comply  with  State  registry 
law  in  order  to  obtain  priority  on  liens  against  vessels  being  constructed 
for  government;  Dudley  v.  Rice,  119  Wis.  100,  95  N.  W.  937,  where  bond 
of  guardian  of  lunatic  was  conditioned  to  pay  over  amount  found  due  on 
settlement,  it  was  enforceable  as  voluntary  bond,  though  court  had  no 
jurisdiction  of  guardianship  proceedings;  United  States  v.  Eight  Hundred 
and  Fifty-eight  Balea  of  Cotton,  Blatchf .  Pr.  326,  Fed.  Cas.  4318 ;  Neilson 
v.  Lagow,  12  How.  107,  18  L.  Ed.  913»  holding  United  States  may  take 
security  for  debts;  United  States  v.  Lane,  3  McLean,  367,  Fed.  Cas.  15,559, 
United  States  may  compromise  a  suit;  Dickson  v.  United  States,  125  Mass. 
314,  28  Am.  Rep.  288,  United  States  may  take  property  by  devise;  In  re 
Strawbridge,  39  Ala.  391,  Confederate  States  have  power  to  make  con- 
tracts; Dikes  V.  Miller,  25  Tex.  Supp.  290,  78  Am.  Dec.  572,  State  may 
take  conveyance  of  land  by  virtue  of  its  sovereignty;  United  States  v. 
Pittsburgh  R.  R.  Co.,  26  Fed.  114,  arguendo. 

Distinguished  in  Breen  v.  Kelly,  46  Minn.  354,  47  N.  W.  1068,  holding 
no  such  power  lies  in  municipalities.  ^ 

United  States  may  take  bond  to  secure  fidelity  of  public  officer,  without 
preyions  authorization  by  statute. 

Approved  in  Weeks  v.  United  States,  2  Ind.  Ter.  166,  48  S.  W.  1037, 
holding  that  omission  from  bond  of  postmaster  of  additional  condition  as 
to  money  order  office  does  not  render  obligation  of  no  effect  as  to  money  or- 
der business;  Ahsmuhs  v.  Bowyer,  39  Okl.  380,  5Q  L.  B.  A.  (N.  S.)  1060,  135 
Pac.  415,  holding  bond  given  by  clerk,  although  not  required  by  law,  is 
valid  and  binding  obligation  where  supported  by  valid  consideration; 
United  States  v.  Bradley,  10  Pet.  358,  359,  9  L.  Ed.  454,  United  States  v. 
linn,  15  Pet.  311,  10  L.  Ed.  750,  United  States  v.  Powell,  14  Wall.  502, 
20  If.  Ed.  728,  Moses  v.  United  States,  166  U.  S.  586,  687,  41  p.  Ed.  1124, 
1126,  17  Sup.  Ct.  687,  688,  Chadwick  v.  United  States,  3  Fed.  754,  United 
States  V.  Rogers,  28  Fed.  609  (affirmed  on  appeal  in  32  Fed.  890),  all  fol- 
lowing rule;  Tyler  v.  Hand,  7  How.  583,  12  L.  Ed.  828,  holding  United 
States  may  take  bond  not  prescribed  by  law  for  benefit  of  orphan  Indians ; 
Diamond  Match  Co.  v.  United  States,  31  Fed.  273,  24  Blatchf.  446,  United 
States  V.  Mynderse,  11  Blatchf.  5,  7,  Fed.  Cas.  15,861,  United  States  v. 
Garlinghouse,  4  Ben.  199,  Fed.  Cas.  16,189,  and  Jessup  v.  United  States, 
106  U.  S.  151,  27  L.  Ed.  86,  1  Sup.  Ct.  77,  all  holding  United  States  may 
take  a  bond  to  secure  performance  of  any  duty  to  the  government ;  Stephen- 
son V.  Monmouth  Co.,  84  Fed.  116,  117,  54  U.  S.  App.  505,  506,  rule  applied 
by  analogy  to  bond  executed  to  city;  Supervisors  v.  Coffenbury,  1  Mich. 
367,  applying  rule  to  bond  given  by  county  treasurer;  State  v.  Liebes,  19 
Wash.  594,  54  Pac.  28,  city  taking  bond  may  prescribe  reasonable  con- 
ditions where  not  restricted  by  statute;  Territory  v.  Golding,  3  Utah,  48, 
5  Pac.  650,  holding  the  giving  of  a  mortgage  to  secure  county  against 
officer's  defalcations  did  not  release  his  sureties  though  not  required  by 
any  statute  it  is  the  general  rule  that  bonds  given  to  seeore  faithful  per- 
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formance  of  a  public  duty  are  valid,  even  thougli  varying  from  6r  in  the 
absence  of  statute;  Bay  County  v.  Brock,  44  Mich.  47,  6  N.  W.  102,  up- 
holding sheriff's  bond  to  county  instead  of  to  people  as  required  by  statute; 
Commissioners  v.  McCormick,  4  Mont.  138^  5  Pac.  296,  arguendo. 

Liability  on  bond  given  by  officer  from  whom  no  bond  required.    Note, 
50  L.  R.  A.  (N.  S.)  1061. 

Bond  exacted  by  public  officer,  under  color  of  office  and  different  from 
tbat  required  by  law,  is  obtained  by  extortion,  and  void. 

Approved  in  United  States  v.  Humason,  6  Sawy.  202,  203,  Fed.  Cas. 
15,421,  Hawes  v.  Marchant,  1  Curt.  139,,  141,  143,  Fed.  Cas.  6240, 
Humphreys  v.  Humphreys,  1  G.  Greene,  484,  Boston  v.  Capen,  7  Cush.  124, 
Leona  etc.  Co.  v.  Roberts,  62  Tex.  622,  all  following  rule;  United  States  v. 
Howard,  93  Fed.  720,  holding  private  person  may  sue  on  bond  of  Circuit 
Court  clerk;  Bradley  v.  Gait,  5  Mackey  (D.  C),  329,  holding  that  ju^lj^rc 
having  lost  jurisdiction  over  case,  order  made  by  him  for  increase  of  bond 
was  nullity,  and  bond  given  in  pursuance  of  order  void ;  District  of  Columbia 
V.  Waggaman,  4  Mackey  (D!  C),  337,  holding  that  bond  with  additional 
conditions  ceumot  be  enforced  as  to  those  conditions,  although  valid  as  to 
duties  required  by  law ;  Hoeg  v.  Pine,  143  Iowa,  248,  121  N.  W.  1021,  hold- 
ing official  bond  exacted  without  authority  is  void  for  want  of  considera- 
tion; Commissioners  of  Logan  Co.  v.  Harvey,  6  Okl.  632,  52  Pac.  403, 
holding  void  bond  exacted  of  official  where  statute  did  not  require  bond 
as  condition  precedent  to  discharge  of  duties;  Constable  v.  National  S.  S. 
Co.,  154  U.  S.  78,  38  L.  Ed.  916,  14  Sup.  Ct.  1073,  holding  invalid  a  con- 
tract exacted  by  a  revenue  officer  from  ship  company,  making  it  liable  to 
consignee  for  loss  of  goods,  as  prerequisite  of  right  to  leave  them  on  wharf ; 
United  States  v.  Mynderse,  27  Fed.  Cas.  57,  United  States  v.  Mynderse, 
11  Blatchf.  5,  7,  Fed.  Cas.  15,851,  and  United  States  v.  Humason,  6  Sawy. 
539,  Fed.  Cas.  15,420,  both  holding  where  bond  exceeds  in  terms  that  re- 
quired by  statute,  it  is  void  as  to  such  excess;  State  v.  Taylor,  10  S.  D. 
184,  66  Am.  St.  Rep.  708,  72  N.  W.  408,  holding  excessive  bond  valid  to 
statutory  amount ;  State  v.  Shirley,  1  Ired.  603,  bond  taken  by  public  officer 
not  authorized  to  receive  it  is  void;  Janes  v.  Reynolds,  2  Tex.  256,  the 
element  of  fraud  colore  officii  must  exist;  Johnson  v.  Erskine,  9  Tex.  5, 
conditions  being  more  onerous  than  required  by  statute,  bond  is  void ; 
Greathouse  v.  Dunlap,  3  McLean,  312,  314,  Fed..  Cas.  5742,  applying  rule 
where  illegal  bond  is  extorted  from  defendant  imprisoned  for  want  of 
special  bail;  United  States  v.  Humason,  7  Sawy.  263,  8  Fed.  79,  United 
States  V.  Jones,  77  Fed.  720,  721,  722,  Territory  v.  Golding,  3  Utah,  48, 

6  Pac.  560,  Alston  v.  Alston,  34  Ala.  25,  State  v.  Dews,  Charlt.  (Ga.)  434, 
Patterson  v.  Gibson,  81  Ga.  805,  12  Am.  St.  Rep.  858,  10  S.  E.  10,  all 
arguendo. 

Distinguished  in  United  States  Fidelity  etc.  Cob  v.  United  States,  150 
Fed.  553,  554,  bond  required  from  Indian  agent  containing  provisions  not 
required  by  law  not  void  when  conditions  not  in  violation  of  law;  New- 
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buryport  Water  Co.  v.  City  of  Newburyport,  103  Fed.  594,  upholding  sale  of 
waterworks  to  city  affected  by  city's  threat  of  competition;  United  States 
V.  Bradley,  10  Pet.  358,  359,  9  L.  Ed.  464,  holding  bond  voluntarily  given 
will  be  upheld  as  a  common-law  bond,  even  though  varying  from  statutbry 
bond.  The  rule  of  the  Bradley  Case  has  been  generally  followed  and  ex- 
tended to  cases  where  no  bond  was  required  by  statute:  United  States  v. 
Hodson,  10  Wall.  406,  408,  19  L.  Ed.  940;  Whitted  v.  The  Governor,  6 
Port.  343,  Whitsett  v.  Woraack,  8  Ala.  476,  Archer  v.  Hart,  5  Fla.  259, 
Stephens  v.  Crawford,  3  Ga.  509,  512,  Gibson  v.  Patterson,  75  Ga.  554, 
Pritchett  v.  People,  1  Gilm.  (111.)  530,  Lord  v.  Lancey,  21  Me.  470,  Mc- 
Crosky  V.  Riggs,  9  Smedes  &  M.  114,  State  v.  Cooper,  53  Miss.  620,  Jones 
v.  State,  7  Mo.  85,  37  Am.  Dec.  182,  Barnes  v.  Webster,  16  Mo.  266,  57 
Am.  Dec.  286,  State  v.  Horn,  94  Mo.  165,  7  S.  W.  117,  Missoula  Coufity  v. 
Edwards,  3  Mont.  63,  Horn  v.  Whittier,  6  N.  H.  94,  Hoboken  v.  Harrison, 
30,  N.  J.  L.  78,  State  v.  Bowman,  10  Ohio,  448,  Bellinger  v.  Thompson,  26 
Or.  338,  37  Pac.  717,'  Governor  v.  Allen,  8  Humph.  182,  McLean  v.  State, 
8  Heisk.  205,  Dignan  v.  Shields,  51  Tex.  327,  Weston  v.  Sprague,  54  Vt. 
402,  State  v.  Purcell,  31  W.  Va.  58,  5  S.  E.  308,  Lewis  v.  Stout,  22  Wis. 
237,  and  Hazelton  v,  Douglas,  97  Wis.  217,  65  Am.  St.  Rep.  123,  72  N.  W. 
638;  also  in  State  v.  Harney,  57  Miss.  879,  holding  threat  of  removal  from 
ofl&ce  is  not  such  duress  as  will  invalidate  bond^  Sooy  v.  State,  38  N.  J.  L. 
328,  331,  333,  to  the  same  effect. 

Validity  of  bonds  unauthorized  by  statute.    Note,  14  Am.  Dec.  105. 

Adding  conditions  in  statutory  bonds  not  authorized  or  required  by 
statute.    Note,  67  Am.  Dec.  774. 

Official  bonds,  when  valid  and  when  void.    Note,  82  Am.  Dec.  761. 

When  an  official  bond  becomes  binding  on  the  sureties,   and  what 

irregularities  fail  to  relieve  them  from  liability.    Note,  90  Am.  St. 

Rep.  201. 
Right  of  surety  to  avoid  contract  for  duress  to  principal.    Note,  Ann. 

Gas.  1913D,  1192. 

Miscellaneous.  Cited  in  Portland  v.  Bituminous  Paving  Co.,  33  Or.  317, 
72  Am.  St.  Rep.  719,  52  Pac.  31,  bond  which  does  not  comply  with  statute 
may  be  upheld  as  common-law  bond ;  Rhode  Island  v.  Massachusetts,  12  Pet. 
751,  9  L.  Ed.  1271,  erroneously;  McArthur  v.  Ladd,  5  Ohio,  518. 

5  Pet.  131,  8  L.  Ed.  72,  UNITED  STATES  Y.  TINGEY'S  ADMINISTBATOBS. 

Not  cited. 

5  Pet.  132-140,  8  L.  Ed.  72,  OBEENLEAF  Y.  BIBTH. 

Where  subject  matter  of  an  exception  becomes  immaterial  in  the  progress 
of  tbe  cause,  it  cannot  be  assigned  as  error,  even  though  the  ruling  waa 
erroneous. 
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Approved  in  Kanawha  etc.  Ry.  Co.  v.  Kerse,  239  U.  S.  582,  60  L.  Ed. 
451,  36  Sup.  Ct.  176,  holding  that  judgment  should  not  be  reversed  for  error 
which  could  not  be  prejudicial;  Clark  v.  Erie  R.  Co.,  230  Fed.  484,  holdini^ 
on  motion  of  defendant  to  set  aside  verdict,  that  as  instructions  were  more 
favorable  to  defendant  than  it  was^  entitled  to,  and  as  submission  of  ques- 
tion of  contributory  negligence  did  no  harm  to  defendant,  motion  should 
be  denied;  Cunningham  v. "Springer,  13  N.  M.  289,  82  Pac.  239,  and  Cun- 
ningham v.  Springer,  204  U.  S.  655,  9  Ann.  Oas.  897,  61  L.  Ed.  665,  27  Sup. 
Ct.  301,  both  holding  in  case  concerning  attorney's  fees,  where  jury  found 
there  was  special  contract  as  to  such  fee  and  he  had  been  paid  in  full,  ex- 
clusion of  value  of  services  and  of  property  involved  was  immaterial ;  Cole- 
man V.  Heurich,  2  Mackey  (D.  C),  207,  holding  that  as  ruling  as  to  weight 
of  evidence  had  become  immaterial,  it  cannot  be  assigned  as  error;  dissent- 
ing opinion  in  Bryan  v.  Pinney,  3  Ariz.  39,  21  Pac.  334,  majority  holding 
under  Ariz.  Rev.  Stats.  1887,  par.  764,  involuntai^  nonsuit  cannot  be 
granted;  Philadelphia  R.  R.  v.  Howard,  13  How.  334, 14  L.  Ed.  168,  Brobst 
V.  Brock,  10  Wall.  528,  19  L.  Ed.  1004,  Wilson  Co.  v.  National  Bank,  103 
U.  S.  777,  26  L.  Ed.  491,  Cavender  v.  Cavender,  114  U.  S.  471,  29  L.  Ed. 
214,  5  Sup.  Ct.  959,  Allen  v.  Blunt,  2  Wood.  &  M.  129,  Fed.  Cas.  217,  Carter 
V.  Bennett,  4  Fla.  339,  Gandolfo  v.  State,  11  Ohio  St.  116,  Lee  v.  Kaufman, 
15  Fed.  Cas.  262,  all  following  rule. 

Party  offering  evidence  waives  objection  to  its  competency. 
Cited  in  Williams  v.  Moseley,  2  Fla.  357,  following  rule;  Weckerly  t. 
German  Lutheran  Congregation,  3  Rawle,  180,  party  offering  document  can- 
not refuse  to  other  party  effect  of  evidence  therein  contained. 

6  Pet.  141-150,  8  L.  Ed.  75,  SIMONTON  v.  WINTEE. 

If  matter  is  not  well  pleaded  and  is  no  answer  to  breach  assigned  in 
declaration,  it  Is  not  to  be  considered  as  admitting  cause  of  action  contained^ 
in  declaration. 

Cited  in  Garland  v.  Davis,  4  How.  153,  11  L.  Ed.  917,  arguendo ;  Hazard 
V.  Purdom,  3  Port.  48,  holding  that  if  issue  be  joined  in  an  immaterial  fact 
pleaded  in  bar,  judgment  must  go  for  defendant  if  truth  of  that  fact  be 
established ;  Garland  v.  Davis,  4  How.  150,  11  L.  Ed.  916,  arguendo. 

Where  plaintiff  assigns  particular  breach  of  covenant,  plea  of  general  per- 
formance raises  no  issue. 

Cited  in  Marshall  v.  Haney,  9  Gill,  258,  Shropshire  v.  Probate  Judge, 
4  How.    (Miss.)    153,  both  following  rule}   Pool  v.  Hill,  44  Miss.  310, 

arguendo. 

If  defendant  confesses  and  avoids,  he  admits  the  facts  stated  in  the  count. 

Cited  in  Winn  v.  Skipwith,  14  Smedes  &  M.  16,  following  rule;  Mcln- 

tire  V.  Carr,  171  Mich.  651,  137  N.  W.  813,  holding  in  suit  for  breach  of 

contract,    where   defendant    pleaded   tender   of   performance    after   suit 

brought,  plea  was  admission  of  execution  of  contract,  and  judgment  for  de> 
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fendant  will  be  reversed;  Bierce  v.  State  Nat.  Bank,  33  Okl.  790,  127  Pac. 
862,  holding  that  where  defendant  in  snit  on  promissory  note  pleaded  pay- 
ment by  indorser  and  that  since  payment  note  belonged  to  him  and  plain- 
tiff was  not  its  owner,  judgment  against  defendant  was  correct. 

The  party  having  the  affirmative  of  the  issue  must  prove  it. 

Approved  in  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  M.  Co.,  203 
Fed.  803,  122  C.  C.  A.  113,  in  trespass  for  removal  of  ore  from  mine,  where 
taking  is  proved,  it  is  presumed  that  trespass  was  willful  and  intentional, 
and  burden  is  on  defendant  to  establish  contrary. 

Distinguished  in  Bieber  v.  Gans,  24  App.  D.  C.  524,  and  Clark  v.  Harmer, 
5  App.  D.  C.  119,  both  holding  that  where  amount  of  damages  was  fixed  by 
instrument  itself,  it  is  not  necessary  to  prove  amount. 

Burden  of  proving  want  of  consideration.    Note,  136  Am.  St.  Bep.  764. 
Miscellaneous.    Cited  in  Gear  v.  Shaw,  1  Pinn.  614. 


\ 


6  Pet.  151-169,  8  L.  Ed.  79,  HENDERSON  v.  QBIFFIK. 

Decisions  of  highest  Judicial  tribunal  of  State,  construing  State  law  and 
establishing  questions  of  real  property,  will  be  rule  of  decision  in  Supreme 
Court. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  holding  that  Su- 
preme Court  of  Oklahoma  having  decided  that  railroad  having  failed  to 
comply  with  constitutional  and  statutory  requirements,  could  not  plead 
limitations,  such  decision  was  conclusive  on  Federal  courts;  Messinger  v. 
Anderson,  171  Fed.  792,  96  C.  C.  A.  445,  holding  that  decision  in  point 
upon  construction  of  will  was  not  conclusive  law  of  State ;  Russell  v.  United 
States  Trust  Co.,  127  Fed.  446,  holding  where  testator  left  property  to  wife 
and  children  and  stated  that  it  was  his  wish  that  when  wife  should  make 
her  will  disposing  of  property 'left  her  by  him,  she  would  remember  chil- 
dren of  deceased  brother,  no  trust  in  favor  of  such  children  created ;  Derby 
V.  Jacques,  1  Cliff.  438,  Fed.  Cas.  3817,  Smith  v.  Power,  23  Tex.  33 ;  Bauser- 
man  v.  Blunt,  147  U.  S.  652,  37  L.  Ed.  318,  13  Sup.  Ct.  469,  applied  to  con- 
struction of  statute  of  limitations;  also  in  Balkam  v.  Woodstock  Iron  Co., 
154  U.  S.  188,  88  L.  Ed.  957,  14  Sup.  Ct.  1014,  Lonergan  v.  Mississippi  Co., 
2  McCrary,  452,  5  Fed.  778,  applying  rule  to  construction  of  effect  of  evi- 
dence; Independent  District  v.  Beard,  83  Fed.  15,  applying  rule  to  con- 
struction of  statute  by  State  court,  establishing  rights  of  depositors  in 
insolvent  bank;  dissenting  opinion  in  Lane  v.  Vick,  3  How.  482,  11  L,  Ed. 
690,  arguing  that  rule  should  extend  to  construction  of  a  will  by  a  State 
court;  Franklin  v.  Twogood,  25  Iowa,  533,  96  Am.  Dec.  82,  State  courts 
will  follow  same  rule  as  to  decisions  of  other  States;  Barber  v.  Pittsburg 
Ry.,  166  U.  S.  99,  41  L.  Ed.  933,  17  Sup.  Ct.  491,  single  decision  construing 
a  particular  devise  and  not  establishing  any  rule  of  property  is  not  con- 
clusive upon  the  Supreme  Court;  McClure  v.  Owen,  26  Iowa,  254,  where 
Supreme  Court  has  disregarded  construction  placed  by  State  Supremo 
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Court  upon  State  statute,  deoitfion  of  United  ■  States  Supreme  Court  will 
not  be  treated  as  authority  by  the  State  court. 

Distinguished  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed.  716, 
where,  pending  suits  to  quiet  title  in  Federal  court  which  involved  question 
of  boundary,  replevin  to  recover  logs  begun  in  State  court  and  issues 
framed  to  cover  boundaries,  and  owners  not  parties  thereto.  State  decision 
not  binding  on  Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  417. 

Oourt  may  order  plaintiff,  as  preliminary  to  proceeding  with  suit  in  eject- 
ment, to  pay  to  defendant  costs  expended  by  liim  in  defending  former  suit 
wrongfully  brought  by  the  same  plaintiff,  bat  in  name  of  another  person, 
against  same  land. 

Approved  in  The  President,  213  Fed.  122,  holding  libelant  must  first  pay 
costs  in  former  action  at  law,  brought  by  him  for  same  cause  before  pro- 
ceeding with  suit  in  admiralty;  Troxell  v.  Delaware  etc.  R.  Co.,  205  Fed. 
831,  holding  that  unsuccessful  party  on  intermediate  appeal  cannot  recover 
his  costs  therein  incurred  on  final  judgment  in  his  favor ;  Williams  v.  Getz, 
17  App.  D.  C.  390,  holding  proper  order  to  stay  proceedings  in  second  suit 
until  costs  of  first  suit  be  paid,  but  not  to  dismiss  it ;  Clark  v.  Bay  Circuit 
Judge,  154  Mich.  484,  117  N.  W.  1052,  holding  order  to  stay  proceedings 
until  payment  of  costs  is  discretionary  with  court  and  not  reviewable; 
Buckles  V.  Chicago  etc.  Ry.  Co.,  47  Fed.  426,  where  after  trial  plaintiff 
took  nonsuit  in  State  court  and  then  reinstated  cause,  further  proceedings 
on  removal  stayed  till  costs  paid;  Kimble  v.  Western  Union  Tel.  Co.,  70 
Fed.  889,  and  State  v.  Howe,  64  Ind.  20,  case  of  a  suit  to  set  aside  sheriff's 
sale  of  chattels;  Lowe  v.  Kansas,  163  U.  S.  86,  41  L.  Ed.  80,  16  Sup.  Ct. 
1033,  upholding  proceeding  tapng  costs  of  malicious  criminal  suit  against 
the  prosecuting  witness ;  Kitts  v.  Willson,  89  Ind.  98,  order  requiring  pay- 
ment of  costs  of  former  suit  is  discretionary  with  the  court;  Harless  ▼. 
Petty,  98  Ind.  56,  ruling  similarly. 

An  entry  on  land  by  one  having  the  right  has  the^ame  effect  in  arresting 
the  progress  of  the  limitation  as  a  suit. 

Cited  in  Van  Fleet  v.  Blackwood,  39, Mich.  731,  following  rule;  Schloss- 
nagle  v.  Kolb,  97  Md.  293,  54  Atl.  1009,  holding  where  land  patented'  to 
plaintiffs  and  afterward  it  and  other  land  patented  to  defendants,  who 
went  into  possession  of  part  of  it,  and  later  plaintiff  went  into  possession 
and  persons  in  possession  of  parts  of  it  took  leases  from  him,  possession  of 
all  land  patented  to  plaintiff  was  thus  restored  to  him;  New  Shoreham  v. 
Ball,  14  R.  I.  571,  arguendo. 

What  entry  by  owner  of  realty  will  terminate  adverse  possession  and 
vest  seisin  in  him*    Note,  83  Am.  Dec«  498. 
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Where  estate  is  devised  to  naked  trustees,  in  tmst  for  another,  title  vests 
immediately  in  cestni  que  tmst. 

Cited  in  Henderson  v.  Adams^  ^5  Utah,  40,  48  Pac.  401,  following  rule; 
Schenck  v.  Wicks,  23  Utah,  584,  65  Pac.  735,  where  trustee  is  without 
duties,  title  passes  at  once  to  beneficiary. 

Statute  of  uses  in  United  States.    Note,  16  L.  B.  A.  (N.  S.)  1159. 

5  Pet.  160-172,  8  L.  Bd.  82,  BACKHOUSE  Y.  PATTON. 

Creditor  holding  daims  of  dliferent  dignities  against  estate  may  make 
application  of  payments  at  the  time  he  is  made  general  payment,  hut  not 
after  controversy  has  arisen. 

Cited  in  Russell  v.  Metzgar,  2  Ind.  352,  lUsly  v.  Grayson,  105  Iowa,  687, 
75  N.  W.  518,  payments  and  credits  will  be  applied  to  unsecured  rather 
than  secured  accounts. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Harrison  v.  Nixon,  9  Pet. 
522,  9  L.  Ed.  215 ;  Sutherland  v.  DeLeon,  1  Tex.  309. 

5  Pet.  173-189,  8  L.  Ed.  86,  HUNTEB  Y.  UNITBD  STATES. 

The  same  priority  which  belongs  to  government  attaches  to  claim  of  an 
individual  who,  as  surety,  has  paid  money  to  the  government. 

Cited  in  Richeson  v.  Crawford,  94  111.  174,  Dias  v.  Bouchaud,  3  Edw.  Ch. 
485,  and  Myers  v.  Miller  (W.  Va.),  31  S.  E.  981,  all  following  rule. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Union  Bk.  etc.  Co..  223 
Fed.  453,  holding  that  where  beneficiaries  recovered  loss  from  surety  on  his 
official  bond  their  right  of  action  passes  to  surety;  Myers  v.  Miller,  45 
W.  Va.  611,  31  S.  E.  981,  sureties  on  sheriff's  bond,  upon  maiking  good  his 
default,  are  subrogated  to  rights  of  State;  Kane  v.  State,  78  Ind.  110,  per- 
mitting surety  who  has  paid  fine  to  State  to  recover  same  in  turn  out  of 
bond  given  to  secure  payment  of  "all  fines";  The  Tangier,  2  Low.  14,  Fed. 
Cas.  13,744 ;  Zook  v.  Clemmer,  44  Ind.  29 ,  Backer  v.  Pyne,  130  Ind.  294, 
SO  Am.  St  Rep.  235,  30  N.  E.  22,  Taylor  v.  Wilcox,  167  Mass.  574,  46 
N.  E.  116 ,  Bowen  v.  Hoskins,  45  Miss.  187,  1  Am.  Rep.  780 ,  Schindelholz 
V.  Cullum,  55  Fed.  891,  12  U.  S.  App.  242,  all  arguendo. 

Priority  of  State  of  United  States  in  payment.    Note,  29  L.  R.  A.  230, 
234. 

Assignment  in  insolvency  takes  effect  only  from  the  time  it  is  made. 

Cited  in  Beaston  v.  F-armers'  Bank,  12  Pet.  136,  9  L.  Ed.  1030,  holding 
assignment  to  trustees  invalid  where  they  refused  to  accept  the  trust. 

Distinguished  in  West  v.  Creditors,  4  Rob.  (La.)  92,  93,  holding  that 
creditors  acquire  an  interest  in  bankrupt's  property  from  the  moment  of 
filing  of  the  petition. 

The  same  rules  of  contract  are  applicable  where  th6  government  is  a  party 
as  between  individuals. 
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Cited  in  United  States  ▼.  Aioher,  1  Wall.  Jr.  1S6,  Fed.  Cas.  14,464, 

following  rolie. 

It  l8  competent  for  complainants  to  present  a  new  state  of  facts  by  amend- 
ment. 

Approved  in  In  re  Glass,  119  Fed.  511,  specifications  opposing  bankrupt's 
discharge  may  be  amended.    ' 

Where  fund  is  in  hands  of  trustee  and  goyemment  seeks  to    enforce 
priority,  suit  in  eanity  is  proper  remedy. 

Cited  in  United  States  v.  Myers,  2  Brock.  526,  Fed-  Cas.  15,844,  following 
rule. 

Payment  by  mistake  by  an  executive  officer  does  not  bind  the  govtonment. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  651,  holding 
that  letters  written  by  officers  of  Department  of  Interior  in  relation  to  land 
in  ignorance  of  fact  were  not  such  unauthorised  statements  to  justify  plea 
of  estoppel  against  United  States;  Ellis  v.  Board  of  State  Auditors,  107 
Mich.  537,  65  N.  W.  579,  illegal  payment  of  salaries  to  State  officers  made 
by  mistake  are  recoverable;  Wisconsin  C.  R.  Co.  v.  United  States;  164 
U.  S.  205,  41  L.  Ed.  404,  17  Sup.  Ct.  50,  holding  postmaster-general  does 
not  bind  government  by  unauthorized  payment  through  misconstruction  of 
the  law;  United  States  v.  Mintum,  26  Fed.  Cas.  1273,  laches  are  not 
imputable  to  the  government. 

Extinction    of   judgments  against  principals   by   sureties'   payment. 
Note,  68  L.  B.  A.  668. 

Miscellaneous.  Cited  in  United  States  v.  Eggleston,  4  Sawy.  205,  Fed. 
Cas.  15,027;  dissenting  opinion  in  Heard  v.  Stuigis^  146  Mass.  553;  16  N.  £. 
443. 

6  Pet.  190-223,  8  If.  Ed.  92,  EX  PABTE  OBANE. 

The  Supreme  Court  has  power  to  issue  writ  of  mandamus  to  circuit  judge 
to  compel  him  to  'sign  bill  of  ezceptionB. 

Approved  in  In  re  Winn,  213  U.  S.  466,  58  L.  Ed.  876,  29  Sup.  Ct.  515, 
mandamus  lies  from  Supreme  Court  of  United  States  to  compel  Circuit 
Court  to  remand  case  to  State  court  where  Circuit  Court  has  no  jurisdic* 
tion ;  Ex  parte  Bradley,  7  Wall.  375,  19  L.  Ed.  218,  holding  that  Supreme 
Court  may  issue  writ  to  inferior  Federal  courts  commanding  the  restora- 
tion of  attorney  disbarred  for  contempt;  Hudson  t.  Parker,  156  U.  S.  288, 
39  L.  Ed.  428,  15  Sup.  Ct.  454,  issuing  writ  to  compel  district  judge  to  ad- 
mit prisoner  to  bail;  In  re  Chateaugay  Iron  Co.,  128  U.  S.  557,  32  L.  Ed. 
613,  9  Sup.  Ct.  154,  to  compel  settlement  of  bill  of  exceptions;  Ex  parte 
Newman,  14  Wall  170,  20  L.  Ed.  880,  and  In  re  Peraltareavis,  8  N.  M.  32, 
41  Pac.  539,  discussing  application  for  habe^§  corpus  upon  wrongful  assump- 
tion of  jurisdiction  by  Federal  courts. 
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Distingaislied  in  dissenting  opinion  in  Ex  |>arte  Bradley,  7  Wiall.  381,  19 
L.  Ed.  220,  majority  holding  Supreme  Court  may  issue  mandamus  to  o^om- 
pel  restoration  of  attorney  disbarred  for  contempt. 

Handamns  is  proper  remedy  to  compel  settlement  of  bill  of  exceptions. 
Cited  in  In  re  Chateaugay  Iron  Co.,  128  U.  S.  557,  32  L.  Ed,  513,  9  Sup. 
Ct.  154,  People  v.  Pearson,  2  Scam.  204,  33  Am.  Dec.  448,  Jelley  v.  Roberts^ 
60  Ind.  7,  State  v.  Hail,  3  Cold.  260,  Taliaferro  v.  Franklin,  1  Gratt.  336, 
Page  V.  Clopton,  30  Gratt.  419,  422,  and  Douglass  v.  Loomis,  5  W.  Va.  546, 
all  following  rule;  Brown  v.  Boden,  51  N.  J.  L.  116, 16  Ati.  59,  mandamus 
lies  to  compel  performance  of  purely  ministerial  acts;  Delgado  v.  Charez, 
5  N.  M.  648,  25  Pac.  948,  holding  similarly. 

Exception  to  diarge  which  brings  before  Supreme  Court  so  much  of  it  aa 
relates  to  evidence  is  not  allowable. 

Approved  in  Columbus  Const.  Co.  v.  Cr^e  Co.,  101  Fed.  5fi,  57,  constru- 
ing requirements  of  rule  10,  Circuit  Court  of  Appeals^  Seventh .  Circuit ; 
dissenting  opinion  in  Hicks  v.  United  States,  150  U.  S.  457,  37  L.  Ed,  1143, 
14  Sup.  Ct.  150,  Nutting  v.  Herbert,  37  N.  H.  355,  dissenting  opiniou  in 
People  V.  Dalton,  15  Wend.  585,  People  v.  BerHn,  10  Utah,  44,  36  Pac  200; 
People  V.  Hart,  10  Utah,  206,  37  Pac.  331 ,  Phoenix.  life  Ins.  Co.  v,  Raddi^, 
120  U.  S.  193,  30  L.  Ed.  648,  7  Sup.  Ct.  505,  Frankfort  Bank  v.  Johnson, 
24  Me.  500,  Commonwealth  v.  Costley,  118  Mass.  23,  Curry  v.  Porter,  125 
Mass.  94,  Garrison  v.  People,  6  Neb.  284,  condemning  practice  of  making 
charge  to  jury  part  of  bill  of  exceptions ;  Lander  v.  United  States,  14  Fed. 
Cas.  1063,  Sharp  v.  Curtiss,  15  Conn.  534,  Kearney  v.  Sinodgrass,  12  Or. 
317,  7  Pac.  313,  Scaife  v.  Land  Co.,  87  Fed.  310,  all  arguendo. 

Mandamus  to  an  inferior  court  is  in  the  nature  of  appellate  Jurisdiction. 

Approved  in  People  v.  Turner,  1  Cal.  147,  52  Am.  Dec.  298;  Wood  v, 
Strother,  76  Cal.  549,  9  Am.  St.  Rep.  263, 18  Pac.  769 ,  People  v.  Bacon,  18 
Mich.  253,  State  v.  Hall,  3  Cold.  260,  Douglass  v.  Loomis,  5  W.  Va.  546,  all 
following  rule;  Church  v.  United  States,  13  App.  D.  C.  266,  holding  that 
^  mandamus  will  lie  from  Supreme  Court  of  District  of  Columbia  to  compel 
justice  of  peace  to  consider  sufficiency  of  sureties  on  undertaking  on  ap- 
peal; McNamara  v.  McDonald,  69  Conn.  489,  61  Am.  St.  Bep.  60,  38  Atl.  55, 
State  V.  Kendall,*  15  Neb.  276, 18  N.  W.  91,  Lake  v.  Lake,  17  Nev.  240,  30 
Pac.  881,  all  arguendo. 

Criticised  in  dissenting  opinion  in  Darnell  v.  Lyon,  85  Tex.  470,  22  S.  W. 
311. 

Distinguished  in  Barnes  v.  Lyons,  187  Fed.  883, 110  C.  C.  A.  15,  holding 
in  case  of  disbarment  of  attorney,  mandamus  will  not  lie  to  reinstate  him. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note,  51  L.  R.  A.  104. 

Original  jurisdiction,  of  court  of  last  resort  in  mandamus*    Ifote,  58 
L.  B.  A.  884. 
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BlU  of  exceptions  is  for  the  purpose  of  coirectlng  errors  of  law. 
Approved  in  Monnd  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  918,  holding 
bill  of  exceptions  must  be  based  upon  some  error  of  law;  Gray  v.  Belden^ 
3  Fla.  114,  discussing  functions  of  writ  of  error;  Scaife  v.  Western  etc. 
Land  Co.,  87  Fed.  310,  bill  of  exceptions  ought  to  be  upon  some  point  of 
law  either  in  admitting  or  denying  evidence,  or  a  challenge  upon  some  point 
of  law  arising  upon  facts  not  denied  in  which  either  party  is  overruled  by 
the  court.  , 

Mandamus  issues  to  Inferior  courts  to  restrain  their  excesses  as  well  as 
quicken  their  negligence. 

Approved  in  State  v.  Cole,  4  Okl.  Cr.  38,  109  Pac.  742,  holding  that 
mandamus  should  be  denied  on  application  of  person  charged  with  crime 
and  demanding  speedy  trial  when  his  constitutional  right  to  speedy  trial 
had  not  been  violated;  Matney  v.  King,  20  Okl.  40,  93  Pac.  744,  holding 
where  judge  of  district  court  refused  to  recognize  person  holding  prima 
facie  title  to  office  of  clerk  of  that  court,  mandamus  will  lie  to  compel 
'  recognition ;  Florida  v.  Kirke,  12  Fla.  291,  95  Am.  Dec.  325,  holding  State 
court  has  power  to  issue  writ  to  compel  inferior  court  to  reinstate  attorney 
wrongfully  disbarred;  Woodstock  v.  Gallup,  28  Vt.  592,  awarding  writ  to 
compel  lower  court  to  hear  and  determine  case;  dissenting  opinion  in 
Richardson  v.  Farrar,  88  Va.  773,  15  S.  E.  122,  majority  granting  man- 
damus to  compel  hearing  of  election  contest  improperly  dismissed;  In  re 
Sloan,  5  N.  M.  628,  25  Pac.  942 ,  granting  mandamus  to  compel  county  com- 
missioners to  canvass  election  returns. 

Maxim.    Via  trita,  via  tnta.  • 

Quoted  in  Johnson  v.  State,  47  Ala.  66. 

Miscellaneous.    Cited  in^Cassett  v.  Mitchell  Coal  ft  Coke  Co.,  150  Fed. 

43,  as  to  discretionary  right  to  permit  amendments  or  grant  new  trials; 

Decatur  V.  Paulding,  14  Pet.  608,  609,  10  L.  Ed.  615,  616;  Hdmes  v.  Jen- 

'  nison,  14  Pet.  629,  10  L.  Ed.  628;  Ansonia  v.  Studley,  67  Conn.  180,  34  AtL 

1032 ;  Pons  v.  Hart,  5  Fla.  461 ;  Robinson  v.  L'Engle,  13  Fla.  499. 

6  Pet  224-232,  8  L.  Ed.  106,  TEATON  v.  LTNN. 

Where  two  characters,  as  executor  and  trustee,  are  united  in  same  per- 
son, it  is  presumed  that  any  act  done  by  him  is  done  in  character  In  whicJi 
he  4>ught  to  perform  act. 

Cited  in  Wall  v.  Bissell,  125  U.  S.  393,  81  L.  Ed,  777,  .8  Sup.  Ct.  984,  and 
rule  applied  to  person  acting  as  executor  and  surviving  creditor. 

Necessity  that  executor  or  administrator  in  action  brought  by  him 
allege  that  suit  is  brought  in  representative  capacity.  Note,  Ann. 
Gas.  1916E,  121. 

Powers  of  Orphans'  Court  of  District  of  Columbia  are,  by  act  of  Con- 
gress, identical  with  powers  of  same  court  in  Maryland!  « 
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Approved  in  dissenting  opinion  in  In  re  Afilick,  3  McAr.  (D.  C.)  102, 
majority  holding  tliat  as  paternal  grandfather  is  nearer  of  kin  to  deceased 
than  maternal  nncle,  he  is  preferred  as  administrator  if  he  apply  for 
appointment ;  West  v.  Smith,  8  How.  411,  12  L.  Ed.  1134,  arguendo. 

Orphans'  courts  of  Maryland  and  District  of  Columbia  are  courts  of 
limited  Jurisdiction. 

Approved  in  Thaw  v.  Ritchie,  4  Mackey^(D.  C),  364,  holding  Orphans' 
Court  has  no  power  to  decree  sale  of  infant's  realty;  Shafer  v.  Shafer,  85 
Md.  658,  37  Atl.  168,  arguendo. 

Plea  of  puis  darrein  continuance  waives  issue  previously  Joined  and  puik 
the  issue  on  that  plea. 

Cited  in  Sadler  v.  Fisher,  3  Ala.  202,  Den  v.  Sanderson,  18  N.  J.  L.  429, 
following  rule;  Campbell  v.  District  of  Columbia,  2  McAr.  (D.  C.)  534, 
holding  plea  puis  danien  continuance  of  payment  is  waiver  of  prioir  pleas ; 
Harding  v.  Minear,  54  Cal.  505,  arguendo. 

Distinguished  in  Davis  v.  Burgess,  18  R.  I.  87,  25  Atl.  849,  holding  rule 
does  not  apply  where  plea  is  only  partial  as  affecting  the  extent  of  the 
remedy. 

Plea  in  bar  admits  capacity  of  plalntilf  to  sue. 

Approved  in  Tyler  v.  Mutual  District  Messenger  Co.,  17  App.  D.  C.  95, 
holding  corporate  capacity  of  plaintiff  to  sue  is  admitted  by  plea  in  bar; 
Alderman  v.  Finley,  10  Ark.  425,  52  Am.  Dec.  245,  and  Phenix  Bank  v. 
Curtis,  14  Conn.  440,  86  Am.  Dec.  494»  holding  corporate  existence  of  plain- 
tiff is  admitted  by  plea  of  general  issue;  Rider  v.  Duval,  28  Tex.  624, 
likewise  right  to  sue  as  administrator. 

But  held  in  Jenks  v.  Edwards,  6  Ala.  145,  that  where  disability  of  plain- 
tiff is  such  that  in  verum  natura  it  can  never  be  removed,  it  may  be  pleaded 
either  in  abatement  or  in  bar. 

Where  matter  of  defense  has  arisen  after  issue  Joined,  it  must  be  pleaded 
Juls  darrein  continuance.  • 

Approved  in  Williams  v.  Hutton  etc.  Co.,  164  N.  C.  221,  80  S.  E.  260, 
holding  that  when,  since  commencement  of  action  to  remove  cloud,  a  judg- 
ment was  rendered  holding  that  another  holds  title  as  trustee  for  defend- 
ant, it  must  be  pleaded  by  supplemental  answer;  Hall  v.  Pearman,  20  Tex. 
171,  and  McDougald  v.  Rutherford,  30  Ala.  257,  both  following  "rule;  Brown 
v.  Brown,  13  Ala.  212,  48  Am.  Dec.  54,  determination  of  plaintiff's  interest 
since  issue  joined  must  be  so  pleaded;  Ex  parte  Jones,  54  Ala.  109,  or 
removal  of  administrator  after  issue  joined;  Gerrish  v.  Gary,  1  Allen,  214, 
Waterbury  v.  McMillan,  46  Miss.  644,  and  Ex  parte  Howell  (Ala.),  24 
South.  501,  all  aiguendo. 

Where  matter  of  defense  has  arisen  after  commencement  of  suit  and 
Ijefore  issue  Joined,  it  should  be  pleaded  as  to  further  maintenance  of  the  suit. 
Cited  in  Rowell  v.  Hayden,  40  Me.  585,  following  rule. 
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Distingaished  in*  Ex  parte  Howell,  118  Ala.  181,  24  South.  501,  actiSn 
brought  by  administrator  wha  afterward '  resigns  cannot  be  revived  after 
statutory  limitation. 

Miscellaneous.  Citfed  in  Leahy  v.  Haworth,  141  Fed.  854,  foreign  execu- 
tpr  may  sue  in  Federal  court  to  foreclose  mortgage  belonging  to  testator's 
estate,  and  subsequent  taking  out  of  ancillary  letters  in  local  jurisdiction 
relates  back  to  filing  of  bail;  Swartzel  v.  Arnold,  1  Woolw.  380,  Fed.  Cas. 
13,682;  Waterbury  v.  McMillan,  46  Miss.  643,  644. 


6  Pet.  233-247,  8  Ik  Ed.  108,  PATTERSON  y.  WINK.       . 

'  EngliBh  statutes  passed  l>efore  emigration  of  our  ancestors,  and  appli- 
cable to  our  situation,  constitute  part  of  our  common  law. 

Approved  in  In  re  Burkell,  2  Alaska,  118,  stealing  of  dog  is  larceny; 
Valentine  v.  Roberts,  1  Alaska,  541,  issuance  and  service  of  order  of  arrest 
in  civil  action  on  Sunday  is  void;  Robertson  v.  State,  63  Tex.  Cr.  220, 
Ann.  0a8.  19180,  440, 142  S.  W.  534,  testimony  of  witnesses  at  former  trial 
of  accused  may  be  read  on  second  trial  where  witnesses  are  dead  or  in 
foreign  country;  Johnson  v.  Union  Pac.  Coal  Co.,  28  Utah,  58,  67  L.  R.  A. 
506,  76  Pac.  1092,  construing  Rev.  Stats.  Wyo.  1899,  §  2695,  adopting  com- 
mon law;  Browning  v.  Browning,  3  N.  M.  469  (659),  9  Pac.  682,  holding 
English  statute  of  limitations  to  be  the  law  of  New  Meidco ;  In  re  Klein, 
14  Fed.  Cas.  720,  arguendo;  Nelson  v.  Garland,  1  How.  271,  11  L.  Ed.  128, 
applying  rule  to  determining  effect  of  bankruptcy  elapse  in  Constitution; 
United  States  v.  Shepard,  1  Abb.  (U.  S.)  436,  Fed.  Cas.  16,273,  applying 
rule  to  criminal  i»t>cedure;  Bains  v.  Schooner  Jatnes,  1  Bald.  559,  Fed. 
Cas.  756,  holding  admiralty  as  referred  to  in  Constitution  is  limited,  by  the 
restrictions  in  force  in  England  at  the  time  of  the  Revolution;  Garrett  v. 
Lynch,  44. Ala.  327,  statute  of  England  permitting  action  to  continue  in 
name  of  survivors  after  death  of  party  is  part  of  common  law  of  United 
States ;  Baker  v.  Crandall,  78  Mo.  587,  47  Am.  Rep.  128,  also  statute  relat- 
ing-to  survival  of  actions  of  deceit;  dissenting  opinion  in dreen  v.  Allen, 
5  Humph.  233,  and  statute  relating  to  ch&ritable  devises;  Hamilton  v. 
Kneeland,  1  Nev.  55,  and  statute  permitting  grantees  of  reversions  to  take 
advantage  of  breach  of  condition;  Lynch  v.  Clarke,  1  Sand.  Ch.  646,  and 
common-law  rule  as  to  citizenship  was  law  of  this  country  until  modified 
by  the  Constitution;  Carter  v.  Balfour,  19  Ala.  829,  Cowhick  v.  Shingle, 
5  Wyo.  95,  63  Am.  St  Rep.  23,  37  Pac.  692,  arguendo. 

Distinguished  in  Farmers'  etc.*  Ins.  Co.  v.  Jensen,  58  Neb.  527,  78  N.  W. 
1055,  statute  of  uses  is  not  part  of  Nebraska  law,  and  Smith  v.  GKicken- 
heimer,  42  Fla.  26,*  27  South.  908,  under  State  statute;  dissenting  opinion 
in  Robertson  v.  State,  63  Tex.  Cr.  246,  Ann.  Oas.  19180,  440, 142  S.  W.  548. 
majority  holding  testimony  of  witnesses  of  accused  at  former  trial  may  be 
read  on  second  trial  where  witnesses  are  dead  or  in  foreign  counti;^. 

Distinguished  in  Farmers*  etc,  Ins.  Co.  v.  Jensen  (Neb.),  78  N.  W.  1055, 
holding  statute  of  uses  not  a  part  of  common  law  of  United  States. 
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Extent  of  adoption  of  common  law.    Note,  AnA.  Oaa.  191SE»  1242. 
What  the  "common  law"  includes.    Note,  Ann.  Oaa.  1918E,  1224. 

Bxempllflcation  of  grant  of  land  nnder  great  seal  of  State  is  evidence 
without  producing  or  accounting  for  loss  of  original. 

Approved  in  Ney  v.,  Mnmme,  66  Tex,  270,  17  S.  W.  408,  Marshall  v. 
Haney,  9  Gill,  257,  Bartoi^  v.  Murrain,  27  Mo.  237,  72  Ant  Dec  2Q0,  United 
States  v.  Yallejo,  1  Black,  555, 17  L.  Ed.  235,  applying,  rule  to  exempli&ca-^ 
tion  of  record  of  Spanish  grant ;  Gregory  v.  McPherson,  13  CaL  573,  ruling 
similarly;  Yount  v.  Howell,  14  Cal.  467,  469,  Liddon  v.  Hodnett,  22  Fla. 
451,  same  rule  as  to  United  Stated  patent;  Chicago  etc.  R,  B.  v.  Keegan, 
152  111.  417,  39  N.  E.  33,  so  State  deed  under  seal  is  evidence  of  itself ;  also 
Grant  v.  Smith,  26  Mich.  205,  holding  similarly ;  Cooper  v.  Mattheys,  6  Fed. 
Cas.  485}  therefore  loss  of  patent  is  no  excuse  for  delaying  action  for  its 
infringement ;  dissenting  opinion  in  Pease  v.  Peck,  18  How.  601,  16  L.  Ed. 
521t  arguing  hy  analogy  that  enrolled  copy  of  statute  of  State  is  conclusive 
as  to  what  the  law  was;  United  States  v.  Wilson,  1  Bald.  91,  Fed.  Cas. 
16,730,  pardon  under  great  seal  is  evidence  per  se;  Chicago  etc.  R.  R.  Co. 
V.  Keegan,  152  111.  417,  39  N.  E.  33,  also  a  deed  under  seal  of  the  State; 
United  States  v.  Sutter,  21  How.  175,  16  L.  Ed.  120 ,  United  States  v.  Arre- 
dondo,  6  Pet.  728,  8  L.  Ed.  561 ;  Chisolm  v.  Caines,  67  Fed.  289,  Payne  V. 
Treadwell,  16  Cal.  229,  United  States  v.  Williams,  6  Mont.  387,  389,  12 
Pac.  854,  855,  all  arguendo. 

Distinguished  in  Watson  v.  Tindal,  24  Ga.  502,  71  Am.  Dec.  144,  holding 
that  exemplified  copy  .of.  deed  recorded  1838,  but  without  proof  of  execu- 
tion, grantor  signing  with  mark  and  no  proof  that  original  ever  existed, 
was  inadmissible. 

Proof  that  instrument  is  of  ancient  date  accompanied  by  proof  of  dili- 
gent search  is  sufficient  to  let  in  secondary  evidence  and  raise  presumptloi^ 
of  loss.      . 

Cited  in  Dodge  v.  Briggs,'  27  Fed.  171,  holding  deed  thirty  years  old, 
which  has  been  acted  upon  and  comes  from  proper  custody,  admissible; 
Fitch  V.  Bogue,  19  Conn.  291,  and  Doe  v.  Biggers,  6  Ga.  200,  arguendo. 

dmrt  has  no  right  to  exclude  by  rule  evidence  which  parties  have  right 
to  introduce  by  l^neral  principles  of  law. 

Distinguished  in  Roberts  v.  White,  32  R.  I.  190,  Ann.  Oaa.  1912D,  798, 
78  Atl.  498,  holding  that  rule  of  Superior  Court  authorizing  notice  requir- 
ing plaintiff,  suing  defendant  as  administrator,'  to  prove  such  representa- 
tive character  is  not  invalid;  Odenheimer  v.  Stokens,  6  Watts  &  S.  177, 
upholding  rule  of  court  requiring  .-defendant  to  deny  execution  of  instru- 
ment by  affidavit.  . 

Validity  of  court  rule  in  contravention  of  cpmmon  law  or. statute. 

Note,  19  Ann.  Gas.  802. 
Validity  of  rule  of  court  dispensing  with  introduction  of  evidence  oi^ 
point  not  disputed  by  parties.    Note,  Ann.  Osa.  1912D,  796, 
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Miscellaneous.  Cited  in  Winn  v.  Patterson,  9  Pet.  672,  9  L.  EcL  269, 
on  another  appeal ;  Scnddy  v.  Shaffer,  10  La.  Ann.  136 ;  Brack  v.  Lawrence, 
1  Doug.  (Mich.)  37;  State  v.  Gideon,  119  Mo.  100,  41  Am.  St  Bep.  638, 
24  S.  W.  760. 

5  Pet.  248-263,  8  L.  Ed.  114,  FISHEB  Y.  OOCKEBELL. 

In  suits  lit  law,  documents  cannot  be  made  part  of  record  by  mere  cer- 
tificate of  clerk;  they  must  be  referred  to  in  pleadings  or  in  some  opinion 
of  court. 

Approved  in  Eldorado  Coal  etc.  Co.  v.  Mariotti,  215  Fed.  64,  131  C.  C.  A. 
369,  7  N.  C.  C.  A.  970,  holding  that  where  neither  motion  nor  ruling  thereon 
is  preserved  in  bill  of  exceptions,  it  cannot  be  reviewed  on  writ  of  error; 
Reed  v.  Marsh,  13  Pet.  156,  156,  10  L.  Ed,  104,  following  rale ;  England  v. 
Gebhardt,  112  U.  S.  606,  28  L.  Ed.  812,  5  Sup.  Ct.  288,  if  not  part  of  plead- 
ings some  action  of  court  required  to  make  paper  part  of  record;  Haney  v. 
Clark,  1  Pinn.  302,  and  Rolette  y.  Commissioners,  1  Pinn.  385,  foDowing 
rale ;  Scott  v.  Jones,  5  How.  376,  12  L.  Ed.  197,  argniendo. 

Distinguished  in  Loeb  v.  Columbia  Township  Trustees,  179  U.  S.  482, 
45  L.  Ed.  287,  21  Sup.  Ct.  178^  holding  opinion  filed  below  may  be  examined 
to  ascertain  if  constitutional  question  raised;  Burke  v.  Smith,  16  Wall. 
398,  21  L.  Ed.  864,  holding  rule  otherwise  in  equity. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  R.  A.  798. 

.  To  entitle  court  to  Jurisdiction  imder  twenty-fifth  section  of  judiciary 
act  of  1789,  case  as  stated  on  record  must  show  Jurisdictional  facts. 

Approved  in  Crowell  v.  Randell,  10  Pet.  395,  397,  9  L.  Ed.  469,  and 
Kanouse  v.  Martin,  15  How.  210,  14  L.  Ed.  665,  both  following  rule;  Bank 
v.  Dole,  24  Colo.  95,  48  Pac.  1044,  arguendo. 

Distinguished  in  Kreiger  v.  Railroad  Co.,  125  U.  S.  44,  31  L.  Ed.  678, 
8  Sup.  Ct.  756,  holding  rale  changed  by  section  709  of  Revised  Statutes 
and  opinion  of  State  court  may  be  examined  to  ascertain  ground  of  judg- 
ment; Bank  of  Akron  v.  Dole,  24  Colo.  95,  48  Pac.  1044,  discussing  writs 
of  error  to  Colorado  Court  of  Appeals;  Columbia  Water  Power  Co.  v. 
Columbia  El.  St..Ry.  etc.  Co.,  172  U.  S.  488,  43  L.  Ed.  526,  19  Sup.  Ct.  247, 
holding  where  Federal  question  is  necessarily  involved,  it  need  not  be 
shown  that  it  was  specially  set  up,  collecting  cases.  ,*^ 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  B.  A.  830,  333. 

The  Supreme  Court  will  neither  grasp  at  ungranted  Jurlsdlct&m  nor 
shrink  ftom  that  conferred  upon  It. 

Cited  in  In  re  Foley,  76  Fed.  395,  appl3ring  rule  to  Federal  courts  gen- 
erally; In  re  Cilley,  58  Fed.  984,  Federal  courts  must  tr^ad  the  narrow 
and  direct  path  prescribed  for  them. 
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Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  505. 
Constitutionality  of  Sunday  laws.    Note,  49  Am.  Dec.  618. 

Miscellaneous.  Cited  in  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  10  Fed.  Cas. 
493. 

5  Pet.  264r-283,  8  Ik  Ed.  120,  CATHOABT  ▼.  BOBUtaON. 

Oreat  discrepancy  between  price  and  value  is  a  circumstance  tending  to 
prevent  award  of  spedflc  performance. 

Approved  in  Allegheny  Oil  Co.  v.  Snyder,  106  Fed.  770,  mere  inadequacy 
of  consideration  is  no  ground  for  denying  specific  performance;  Espert  v. 
Wilson,  190  111.  635,  60  N.  E.  925,  denying  specific  performance  of  contract 
to  convey  real  property  of  third  person  who  meantime  unfairly  advanced 
price;  Green  v.  Covillaud,  10  Cal.  330,  70  Am.  Dec.  735,  holding  that  when 
time  has  lasted  long  enough  to  make  material  change  in  the  value  of  the 
property,  equity  will  not  give  relief;  Rogers  v.  Saunders,  16  Me.  99,  33 
Am.  Dec.  641;  Crane  v.  Conklin,  1  N.  J.  Eq.  358,  22  Am.  Dec.  526,  arguendo. 

Distinguished  in  New  England  Trust  Co.  v.  Abbott,  162  Mass.  155,  27 
L.  R.  A.  279,  38  N.  E.  434,  specific  performance  will  not  be  refused  merely 
because  price  is  inadequate  or  excessive;  also/ in  Park  v.  Johnson,  4  Allen, 
266. 

Inadequate  consideration  as  a  ground  of  refusal  of  specific  perform- 
ance.   Notes,  15  Am.  Dec.  SCO,  302,  304;  12  Ann.  Gas.  128,  124. 

Refusal  of  specific  performance  of  land  contract  for  iYiadequacy  of 
consideration.    Note,  14  L.  B.  A.  (N.  S.*)  817. 

Spedflc  performance  will  be  refused  when  there  has  been  omlsslen  or 
mistake  In  agreement,  or  It  Is  unconscientious  or  unreasonable,  or  there  has 
been  concealment,  misrepresentation  or  unfairness. 

Approved  in  Haffner  v.  Dobrinski,  215  U.  S.  450,  54  L.  Ed.  280,  30  Sup. 
Ct.  172,  holding  that  where  agreement  for  sale  of  land  was  unconscionable, 
equity  would  not  decree  specific  performance;  Dalzell  v.  Dueber  Watch 
Case  Mfg.  Co.,  149  U.  S.  323,  37  L,  Ed.  754,  13  Sup.  Ct.  889,  refusing 
specific  performance  of  contract  between  employer  and  employee  for 
transfer  of  patents  to  former;  Elliott  v.  Elliott,  3  Alaska,  364,  holding  that 
if  specific  enforcement  of  contract  will  work  hardship  or  injustice,  court 
will  leave  parties  to  their  remedies  at  law ;  Marks,  v.  Gates,  2  Alaska,  527, 
refusing  to  specifically  enforce  grubstake  contract  as  vague,  uncertain, 
unjust  and  perpetual;  Schneider  v.  Schneider,  125  Iowa,  16,  98  N.  W.  164, 
refusing  specific  performance  of  contract  to  sell  realty  between  parties  in 
fiduciary  relation  where  contract  obtained  by  fraud;  Great  Northern  Ry. 
Co.  V.  Sheyenne  Telephone  Co.,  27  N.  D.  263,  145  N.  W.  1064,  holding  that 
in  action  to  enjoin  removal  of  telephones  and  discontinuing  service,  court 
of  equity  WQuId  not  act  because  of  inadequacy  of  consideration  of  certain 
contracts;  Chartier  v.  Marshall,  51  N.  H.  401,  contract  must  be  capable 
of  i>erf ormance ;  Fitzpatrick  v.  Beatty,  1  Gilm.  468,  discussing  grounds 
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of  refusing  specific  performance  generally;  Palo  Alto  Co.  v.  Harrison^  68 
Iowa,  90,  26  N.  W-.  19,  refusing  to  award  specific  performance  where  there 
had  been  fraud  and  failure  of  consideration;  Jo^es  v.  Williams,  139  Mo. 
90,  87  L.  R.  A.  706,  40  S.  W.  369,  refusing  specific  performance  for  want 
of  mutuality  of  contract;  State  v.  Baum,  6  Ohio,  386,  refusing  specific  per- 
formance for  want  of  definiteness;  Blair  v.  Snodgrass,  1  Sneed,  25, 
arguendo ;  Broadwell  v.  ^foadwell,- 1  Gilm.  608,  granting  specific  x)erf orm- 
ance  of  penal  bond  to :  convey.      ' 

When  specific  performance  of  a  Valid  contract  will  be  refused,  tBe 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Rep.  396. 

Avoidance  of  contracts  for  mutual  mistake  of  facts.  Note,  45  Am. 
Dec.  634. 

There  1b  settled  dlsttnction  between  degree  of  imf almees,  which  will 
induce  court  of  equity  to  interfere  actively,  and  that  ^i^ch  wUl  induce  it  to 
withhold  its  tld. 

Approved  in  Ferguson  v.  Blackwell,  8  Okl.  498,  58  Pac.  660,  following 
rule;  Medical  Society  of  South  Carolina  v.  Qilbreth,  208  Fed.  925,  holding 
equity  will  grant  reformation  of  contract  where  there  was  mutual  mistake 
or  mistake  of  plaintiff  and  fraud  of  defendant  or  his  agent;  Donahoe  v. 
Franks,  199  Fed.  267,  holding  where  vendee  may  maintain  suit  for  specific 
performance,  vendor  may  sue  for  purchase  price;  Clark  v.  Rosario  Mining 
etc.  Co.,  176  Fed.  189,  99  C.  C.  A.  534,  holding  that  as  contract  shows  on 
its  face  that  complainant  was  not  entitled  to  specific  performance^  but 
only  damages,  he  could  not  go  into  court  of  equity;  Newton  v.  Wooley, 
105  Fed.  545,  specific  perfortnance  will  not  be  ordered  where  productive 
of  inequitable  results ;  Strang  v.  Richmond,  P.  &  C.  R.  R.  Co.,  93  Fed.  "74, 
denying  specific  performance  of  contract  uncertain  in  terms;  Jones  v. 
Peebles,  133  Ala.  300,  32  South.'  62,  where  mortgage  of  crops  by  adminis- 
trator Was  held  beyond  his  authority;  Bride  v.  Reeves,  40  App.  D.  C.  479, 
holding  that  decree  for  specific  performance  will  not  be  made  where  its 
attempted  enforcement  of  contract  was  delayed  three  years  after  title  per- 
fepted;  Zempel  v.  Hughes,  235  111.  435,  85  N.  E.  646,  holding  that  to  prevent 
a  decree  for  specific  performance  of  contract  of  sale  of  land  on  ground 
of  inadequacy  of  consideration,  the  inadequacy  must  be  one  that  shocks 
conscience,  and  amounts  to  evidence  of  fraud  in  transaction;  Blair  v. 
Kingman  Implement  Co.,  82  "Neb.  352,  117  N.  W.  776,  holding  that  where 
president  of  several  allied  companies  made  Contract  with  person  employing 
him  as  manager  for  one  of  companies  but  by  mistake  written  contract  is 
made  in  name  of  another  company,  such  Contract  may  be  reformed  in  suit 
in  equity;  Crotty  v.  Effler,  60  W.  Va.  266,  9  Ann.  Ou.  770.  64  S;  E.  348, 
holding  that  misrepresentations,  to  Constitute  a  defense  for  specific  per- 
formance, must  have  been  relied  on ;  Pope  Mfg.  Co.  v.  Qormully,  114  U.  S. 
236,  36  L.  Ed.  419,  12  Sup.  Ct.  637,  refusing  to  enforce  specific  perform- 
ance of  unusual  and  oppressive  contract  relating  to  patent;  likewise  in 
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Heaton  Peoinsular  Bnttou  Fasten^is  Co.  v.  Eiareka  Specialty  Co.,  65' Fed. 
622;  Brown  v.^Pitcaim,  148  Pa*  St.  392,  83  Am.  St  Rep.  837,  24  Atl.  65, 
court  refused  to  interfere  where  there  had  been  deceit  in  procuring  con- 
tract >  Doyle  V.  Teae,  4  Seam!.  263,  disenssing  question  4»f  -specific  perform- 
ance of  contract  to  convey. 

Distinguished  in  Franklfn  Tel.  Co.  v.  Harrison,  145  U.  S.  472,  36  L.  £d. 
780,  12  Sup.  Ct.  904,  holding  that  facts  did  not  disclose  such  a  case  as 

warranted  equity  in  withholding  relief! 

<     •     •  ,      * .  ....  ,_     . .        ...       , , 

Vendor  iiiay  come  into  equity  to  enforce  a  speciilc  performanceu  . 

Cited  in  Raymond  v.  San  Oabriel  Valley  Land  etc.  Co.,  53  Fed.  885,  10 
U.  S.  App.  601,  and  McClurg  v.  Crawford,  209  Fed.  344,  126  C.  C,  A.  266, 
both  following  rule ;  Nelson  v.  Husted,  182  Fed.  925,  'holding  that  suit  by 
vendor  to  enforce  agreement  against  purchaser  to-  recover  part  of  purchase 
money -can  be  enforced  in  equity;  Andrews  v.  Sullivan,  2  Gilm.  332,  333, 
43  Am.  Dee.  55,  56,  and  Ross  v.  Union  Pacific,  Woolw.  36^  Fed.  Cas.  12,080, 
both  aiguendo. 

Where  Jurisdiction  attaches  in  equity  it  majr  decree  on  matters  cognizable 
at  law. 

Approved  in  Pierpont  v.  Fowle,  2  Wood,  &  M.  37,  Fed.  Cas.  ,11,152,  Baker 
v.  Biddle,  Bald.  409,  Fed,  Cas.  764,  Stow  v.  Bozeman,  29  Ala.  403,  Scruggs  y. 
Driven,  31  Ala.  291,  Cockrell  v.  Warner,  14  Ark.  358,  Winslow  v.  Nayson, 
113  Mws,  422,  Beal  v.  Chase,  31  Mich.  535,  Paris  v.  Haley,  61.  Mo.  462, 
Cpates.  V.  Acheson,  23  Ma  App.  261,  Grant  v.  Ludlow,  8  Ohio  St.  24,  Buck- 
ner  v.  Mear,  26  Ohio  St.  518,  Baldenberg  v.  Warden,  14  W.  Va.  407,  West 
Virginia  Oil  etc.  Co.  v.  Vinal,  14  W.  Va.  687,  all  following  rule;  National 
Bk.  of  Commerce  v.  Equitable  Trust  Co.,  227  Fed.  532,  holding  that  where 
equity  assumes  jtrrisdiction,  it  will  grant  full  and  complete  relief;  <laIifor- 
nia  Development  Ob.  V.  New  Liverpool  Salt  Co.  <The  Salton  Sea  Cases), 
172  Fed.  802;  97  C.  C.  A.  214,  applying  rule  in  suit  to  enjoin  injury  to  land 
by  flooding  caused  by  diversion  of  waters  of  river;  Marthinson  v.  King, 
150  Fed.  54,  denying  specific  performance  of  option  to  purchase  cross-tie 
outfit  where  seller  sold  direct  to  buyer's  vendee ;  Clinton  v.  Shugart,  126 
Iowa,  188,  101  N.  W.  789,  where,  under  contract  for  conveyance  of  land  in 
futuro,  vendor  was  to  pay  taxes  until  conveyance,  and  he  failed  so  to  do 
and  vendee  tendered  purchase  price  less  taxes  on  day  contract  matured, 
vendee  entitled  to  specific  performance;  Tyndale  v.  McLaughlin,  84  N.  J.  Eq. 
656,  95  Atl.  -118,  upholding  equitable  jurisdiction  to  construe  will  where 
cross-bills  raised  equities;  Lowry  v.  Mitchell,  14  Okl.  248,  78  Pac.  381, 
defendant  in  forcible  entry  and  detainer  may  plead  former  judgment  in 
suit  to  enjoin  defendant  from  interfering  with  plaintiff's  possession,  which 
allowed  defendant  jioqsession  pending  further  hearing;  Richi  v.  Chat^ 
tanooga  Brewing  Co.,  105  Tenn.  653,  58  S.  W.  646,  jurisdiction  to  abate 
nuisance  carries  jurisdiction  to  award  damages;  dissenting  opinion  in 
Hawley  t.  Griffin,  121  Iowa,  703,  97  N.  W.  90,  majority  holding  where 
heirs  of  deceased  owner  on  securing  vacation  of  decree  in  suit  to  quiet 
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title  by  grantees  in  tax  deed  against  owner,  who  was  insane  and  did  not 
appear,  cannot  defend  suit  by  setting  up  right  of  redemption  conferred  by 
Code,  §§  892,  893. 

Qualified  in  Cobb  v.  Duke,  36  Miss.  65,  72  Am.  Dec.  161,  holding  that 
equity  will  not  enter  decree  in  personam  for  deficiency  in  suit  to  subject 
lands  to  payment  of  purchase  money. 

Where  British  statutes  have  been  adopted  in  any  of  States,  they  become 
our  own  as  entirely  as  if  they  had  been  enacted  by  legislature  of  State. 

Approved  in  Robinson  &  Co.  v.  Belt,  187  U.  S.  47,  47  L.  Ed.  68,  23 
Sup.  Ct.  18,  courts  of  Indian  Territory  must  respect  Arkansas  decisions 
upon  statute  extended  thereto  by  Congress;  Robertson  v.  State,  63  Tex.  Cr. 
220,  Ann.  Oas.  19130,  440,  142  S.  W.  534,  testimony  of  witnesses  at  former 
trial  of  accused  may  be  r^ad  on  second  trial  where  witnesses  are  dead  or  in 
foreign  country;  Johnson  v.  Union  Pac.  Coal  Co.,  28  Utah,  57,  67  L.  R.  A. 
606,  76  Pac.  1092,  construing  Rev.  Stats.  Wyo.  1899,  §  2695,  adopting 
common  law;  dissenting  opinion  in  Slack  v.  Perrine,  9  App.  D.  C.  169, 
majority  holding  that  decree  of  court  of  chancery  in  foreign  jurisdiction, 
having  concurrent  jurisdiction  with  courts  of  law  in  habeas  corpus  pro- 
ceedings, is  to  be  given  in  such  case  same  effect  here  as  in  jurisdiction 
where  rendered;  Kendall  v.  United  States,  12  Pet.  625,  9  L.  Ed.  1221,  and 
In  re  Heath,  144  U.  S.  94,  36  L.  Ed.  359,  12  Sup.  Ct.  616,  applying  rule  to 
State  statutes. 

Distinguished  in  dissenting  opinion  in  Robertson  v.  State,  63  Tex.  Cr. 
246,  Ann.  Oas.  19130,  440,  142  S.  W.  548,  majority  holding  testimony  of 
witnesses  at  former  trial  of  accused  may  be  read  on  second  trial  where 
witnesses  are  dead  or  in  foreign  country. 

Rule  uniformly  obsenred  in  construing  foreign  statutes  is  to  adopt  con- 
struction made  by  court  of  country  by  whose  legislature  statute  was  esiacted. 
Approved  in  Adkins  v.  Arnold,  235  U.  S.  421,  59  L.  Ed.  295,  35  Sup.  Ct. 
118,  holding  that  where  two  inconsistent  sections  of  law  of  one  State 
are  adopted  for  law  of  Indian  Territory,  they  should  have  same  force  as 
determined  by  the  Supreme  Court  of  State  from  whence  they  were  de- 
rived ;  Rhea  v.  State,  63  Neb.  487,  88  N.  W.  798,  rule  that  adopted  statute 
carries  foreign  construction  is  not  absolute;  Jamieson  v.  Potts,  55  Or.  299, 
25  L.  R.  A.  (N.  S.)  24,  105  Pac.  95,  holding  that  where  nonresident  of 
State  executed  note  therein  and,  leaving,  remained  away  during  period 
fixed  for  running  of  statute  of  limitations,  suit  brought  thereon  upon  his 
return  was  not  barred;  Morgan  v.  State,  51  Neb.  693,  71  N.  W.  794,  Real 
V.  Warren,  2  Gray,  452,  Bouldin's  Case,  6  Leigh  (Va.),  656,  Koontz  v. 
Nabb,  16  Md.  555,  Bains  v.  Schooner  James,  Bald.  559,  Fed.  Cas.  756, 
Dyer  v.  Smith,  12  Conn.  391,  and  Bloodgood  v.  Gr^ey,  31  Ala.  589,  hold- 
ing rule  applies  to  State  court,  construing  statute  of  another  State;  Ingra- 
ham  V.  Regan,  23  Miss.  226,  construing  statute  re-enacted  from  English 
statute;  Roller  Mill  Co.  v.  Walker,  43  Fed.  581,  holding  construction  of 
Austrian  patent  law  by  Austrian  minister  will  be  followed  in  United  States; 
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similarly,  words  used  in  the  Constitution  will  be  given  the  construction  * 
attached  to  them  in  England  at  the  time  the  Constitution  was  adopted; 
Ex  parte  Wells,  18  How.  311,  15  liu^Ed.  424,  construing  the  word  "par- 
don"; Brown  v.  Walker,  161  U.  S.  600,  40  L.  Ed.  822,  16  Sup.  Ct;  648, 
where  State  has  adopted  words  of  statute  of  another  State,  whose  highest 
court  has  given  the  particular  words  a  settled  meaning,  construction  will 
be  given  to  those  words  according  to  that  settled  meaning;  to  same  effect 
in  Allen  v.  St.  Louis  Bank,  120  U.  S.  34,  SO  L.  Ed.  676,  7  Sup.  Ct.  464, 
Woodruff  V.  Wallace,  3  Okl.  381,  41  Pac.  366,  and  dissenting  opinion  in 
Snoddy  v.  Cage,  5  Tex.  118;  The  Devonshire,  8  Sawy.  213,  13  Fed.  42, 
statute  re-enacted  will  be  presumed  passed  as  previously  construed. 

What  the  "common  law"  includes.    Note,  Ann.  Oas.  1913E,  1224,  1225. 
Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  502. 

Where  English  courts  have  varied  in  construction  of  statute  common  to 
both  countries.  United  States  courts  are  not  bound  to  fluctuate  with  them. 

Approved  in  dissenting  opinion  in  Bond  v.  Moore,  236  111.  598, 19  L.  B.  A. 
(N.  S.)  540,  86  N.  E.  394,  majority  holding  thkt  where  testatrix  having 
devised  life  estate  to  her  son,  she  was  presumed  to  know  that  he  was  her 
sole  heir,  and  that  as  such  all  property  would  descend  to  him,  unless  dis- 
posed of  by  her  will;  Baker  v.  Biddle,  Bald.  410,  421,  Fed.  Cas.  764, 
refusing  to  accept  changes  in  English  chancery  rules  introduced  since  the 
Revolution;  Kelly  v.  Dunlap,  3  Penr.  &  W.  138,  where  modem  English 
decisions  go  beyond  the  construction  which  prevailed  at  the  time  of  the 
Revolution,  they  ought  not  to  be  followed;  so  held  also  in  Mateer  v. 
Hissim,  3  Penr.  &  W.  165 ;  Conlam  v.  Doull,  4  Utah,  277,»9  Pac.  571,  hold- 
ing where  statute  has  been  variously  interpreted  by  courts  of  different 
States,  court  is  not  absolutely  bound  to  follow. the  construction  given  by 
any  one  of  them. 

/• 
A  tobsequent  sale  without  notice,  by  a  person  who  has  made  a  settle- 
ment on  his  wife,  not  on  valuable  consideration,  is  presumptive  evidence  of 
fraud,  and  throws  on  those  claiming  under  the  settlement  the  burden   of 
proving  it  was  made  bona  fide. 

Approved  in  Smith  v.  Sheppard,  2  Ga.  App.  145,  58  S.  E.  303,  holding 
gift  made  to  wife  in  good  faith,  and  delivered  and  accepted,  cannot  be 
defeated  by  subsequent  sale  made  by  husband;  Brown  v.  Burke,  22  Ga. 
581,  and  Mayor  of  Baltimore  v.  Williams,  6  Md.  242,  265,  266,  following 
rule ;  Wells  v.  Treadwell,  28  Miss.  726,  Gilliland  v.  Fenn,  90  Ala.  235,  238, 
9  L.  B.  A.  417,  420,  8  South.  16,  18,  Laird  v.  Scott,  5  Heisk.  336,  337,  340, 
Reynolds  v.  Vilas,  8  Wis.  482,  76  Am.  Dec.  241,  applying  rule  to  voluntary 
conveyances  generally;  Mateer  v.  Hissim,  3  Penr.  &  W.  166,  holding  volun- 
tary conveyance  from  father  to  sons  not  in  fraud  of  creditors  valid; 
Fowler  v.  Stoneum,  11  Tex.  499,  62  Am.  Dec  495,  subsequent  purchaser 
with  actual  notice  not  protected;  Adams  v.  Edgerton,  48  Ark.  425,  3  S.  W. 
630,  holding  such  settlement  void  as  against  subsequent  purchasers  without 
notice;  Fleming  v.  Townsend,  6  Ga.  109^  110,  111,  50  Am.  Dec  323,  324,  325, 


I 

I 


/ 

5  Pet.  284r-2^1  NOTES  ON  U.  S.  REPORTS.  974 

•holding  voluntary  conveyan^  to  children  vioid  as  against  subsequent  pur- 
chaser without  notice ;  so  held;  also,  in  Meltick  v.  Mellick,  47  N.  J.  Eq.  101, 
19  Atl.  881;  Howard  V.  Snelling,  32  Ga..206,  holding  correct  instruction 
to  jury  that  such  subsequent  conveyance  was  evidence  of  fraud,  but  not 
conducive;  Anderson  v.  Ett^r,  102  Ind.  120,  26  N.  E.  220,  holding  subse- 
quent conveyance  void  when  first  conveyance  was  part  of  scheme  to  defraud 
creditors;  Myers  v.  Peek's  Admr*,  2  Ala.  660,  Way  v.  Lyon,  3  Blackf.  82, 
Marston  v.  Brackett,  9  N.  H.  354,  arguendo. 

Distinguished  in  Harton  v.  Lyons,  97  Tenri.  190,  36  S.  W.  864,  under 
Tennessee  statute,  registered  voluntary  conveyance  good  against  subsequent 
purchaser,  even  though  in  fraud  of  creditors ;  Shaw  y.  Tracy,  83  Mo.  229, 
holding  voluntary  conveyance  made  with  fraudulent  intent  absolutely  void ; 
Corprew  v.  Arthur,  15  Ala.  528,  holding  voluntary  conveyance  good  against 
subsequent'  purchasers  from  grantor  with  notice  unless  fraudulent  intent 
be  shown;  Stanley  v.  Brannon,  6  Blackf.  196,  holding  voluntary  convey- 
ance valid  As  against  subsequent '  purchaser  with  notice ;  so  held  also  in 
Paine  v.  Griffin^  7  Blackf.  487,  and  in  Bank  v.  Patton,  1  Rob.  (Va.),  544; 
Gardner  v.  Cole,  21  Iowa,  211,  but  where  there  is  actual  fraud,  the  con- 
veyance is  void  as  against  subsequent  purchaser  with  notice;  Cooke  v. 
Kellj  13  Md.  491,  but  no  presumption  of  fraud  arises  where  there  is  notice; 
B^al  V.  Warren,  2  Gray,  456,  conveyance  is  valid  when  in  good  faith,  not 
affecting  creditors  and  duly  recorded. 

Disapproved  in  Anderson  v.  Green,  7  J.  J.  Marsh.  449,  23  Am.  Dec.  418, 
holding  voluntary  conveyance  valid  against  purchaser  with  notice;  so  held 
also  in  Enders  v.  Williams,  1  Met.  (Ky.),  351,  353;  Footman  v.  Pender- 
grass,  3,Rich.  Eq.  38,  41,  53,  56,  holding  that  purchaser  with  notice  cannot 
avoid  prior  voluntary  conveyance. 

Voluntaiy  conveyances  as  fraudulent.    Note,  14  Am.  Dec.  708. 
Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Bep. 
650. 

Miscellaneous.  Cited  in  Northwestern  Lumber  Co.  v.  Grays  Harbor  etc. 
Ry.  Co.,  208  Fed.  626;  Walden  v.  Skinner,  101  U.  S.  585,  26  L.  Ed.  966; 
Quinn  v.  Roath,  37  Conn.  32. 

5  Pet.  284-291,  8  L.  Ed.  127,  N£W  JERSEY  v.  NEW  YORK. 

Supreme  Court  has  power  to  n^ake  such  deviations  from  general  uBa^es 
of  courts  of  equity  as  are  necessary  to  adapt  process  and  rules  of  court  to 
peculiar  circumstances  of  country. 

Cited  in  Florida  v.  Georgia,  17  Hqw.  493,  16  L.  Bd.  189,  permitting 
United  States  to  appear  and  take  part  in  controversy  without  becoming 
a  party;  Jim  v.  State,  3  Mo.  150,  arguendo. 

In  suit  against  State,  process  should  be  served  upon  State  Governor  and 
attorney  generaL 

Cited  in  In  re  Ayers,  123  U.  S.  497,  31  L.  Ed.  227,  8  Sup.  Ct.  178,  fol- 
lowing rule;  State  V.  Huston,  21  Okl.  786,  97  Pac,  984,  holding  that  Gov- 
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ernor  is  empowered  to  bring  suit  in  liame  of  State  to  enjoin  corporation 
^m  committing  nuisance ;  dissenting  opinion  in  Ex  parte  Young,  209  U.  S. 
188,  14  Ann.  Oaa.  764,  13  L.  B.  A.  (N.  S.)  932,  52  L.  £d.  740,  28  Sup.  Ct. 
441,  majority  holding  suit  by  railroad  stockholders  to  enjoin  State  attorney 
general  from  enforcing  void  State  rate  regulations  is  suit  against  State; 
dissenting  opinion  in  Henry  v.  State,  .87  Miss.  95,  39  South.  884,  majority 
holding  under  Constitution  Governor  cannot  sue  in  name  of  State. 

Procea  of  subpoena  from  Supreme  Court  in  equity  suit  shaU  be  served 
upon  defendant  sixty  days  before  return  day,  and  if  defendant  does  not  then 
appear,  eonlplalnant  shlJI  be  at  liberty  to  proceed  ex  parte. 

Approved  in  Massachusetts  v.  Rhode  Island,  12  Pet.  761,  9  L.  Ed.  1275, 
following  rule. 

The  Supreme  Court  has  original  Juriadletion  of  actions  between  States 
to  settle  boundaries. 

Approved  in  Massachusetts  4.  Rhode  Island,  12  Pet.  728, 747,  9  L.  Ed.  126^ 
1270,  and  Massachusetts  v.  Rhode  Island,  12  Pet.  759,  760,  761,  9  L.  Ed. 
1274,  1275,  both  following  rule;  United  States  v.  Texas,  143  U.  S.  640,  648, 
36  L.  Ed.  291,  294,  12  Sup.  Ct.  491,  494,  extending  rule  to  boundary  suit 
between  United  States  ai^d  a  State;  Commonwealth  v.  Dennison,  24  How. 
96,  16  L.  Ed.  725,  ^nd  Pebple  iK  Central  R.  R.,  42  N.  T.  305,  upon  general 
proposition  that  Supreme  Court  has  jurisdiction  in  controversies  between 
States ;  Missouri  v.  Illinois  &  Chicago  Dist.,  180  U.  S.  225,  45  L.  Ed.  506, 
21  Sup.  Ct.  337,  assuming  jurisdictioti  of  suit  by  Missouri  against  Illinois  to 
enjoin  discharge  of  sewage  into  Mississippi  River ;  State  v.  Frost,  113  Wis. 
655,  89  N.  W.  923,  removing  to  Federal  court  suit  by  State  to  enjoin  re- 
ceiver from  destroying  railroad;  Ex  parte  Vallandigham,  1  Wall.  252,  17 
L.  Ed.  593,  and  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  Ed.  242, 
8  Sup.  Ct.  1373,  both  arguendo;  Fitts  v.  McGhee,  172  U.  S.  526,  43  L.  Ed. 
540, 19  Sup.  Ct.  269,  suit  against  officers  of  State  is  suit  against  State  within 
the  rule. 

Distinguished  in  dissenting  opinion  in  Pennsylvania  v.  Wheeling  Bridge 
Co.,  13  How.  582,  14  L.  Ed.  276»  pointing  out  distinction  between  exercise 
of  jurisdiction  conferred  expressly  by  the  Constitution  and  that  arising 
under  acts  of  Congress. 

r>  Pet.  292-303,  8  L.  Ed.  130,  SMITH  v.  UNITED  STATES. 

Statute  of  Marth  S»  1795,  requiring  notice  to  defaulter  to  account  bas 
been  repealed  by  implication  by  statutes  March  3,  1797,  and  March  3,  1817. 

Cited  on  this  point  that  notice  to  account  is  not  necessary  in  Watkins  v. 
United  States,  9  Wall.  763,  19  L.  Ed.  822. 

Where  copies  are  made  evidence  by  statute,  the  mode  of  authentication 
must  be  strictly  pursued. 

Distinguished  in  Lawrence  v.  United  States,  2  McLean,  583,  Fed.  Cas. 
8145,  holding  a  transcript  from  the  Postofflce  Department,  showing  indebt- 
edness of  postmaster,  need  not  contain  full  copy  of  his  quarterly  returns. 
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Surety  for  f aitbful  conduct  of  public  agent  lias  it  ^dwaya  tn  his  power 
to  see  that  his  accounts  are  settled  and  payment  of  any  balance  enforced. 

Cited  on  this  point  in  United  States  v.  Cutter,  2  Curtis,  625,  Fed.  Cas. 
14,911,  and  State  v.  Smith,  16  Fia.  189. 

Legislature  may  establish  rules  of  evidence  in  derogation  of  common  law, 
but  Judicial  power  is  limited  to  rule  laid  down. 

Cited  in  Cutts  v.  tiardee,  38  Ga.  373,  upholding  provision  of  act  for 
relief  of  debtors  changing  rules  of  evidence. 

Certificate  to  transcript  from  treasury  when  in  form  prescribed  by  statute 
.  is  sufficient  authentication. 

Apptovcd  in  Farrar  v.  United  States,  6  Pet.  388,  8  L.  Ed.  165,  Bruce 
V.  United  States,  17  How.  440,  15  L.  Ed.  131,  and  United  States  v.  BcU, 
111  U.  S.  479,  28  L.  Ed.  478,  4  Sup.  Ct.  499,  all  following  rule ;  Chadwick  v. 
United  States,  3  Fed.  753,  copy  of  collector's  bond  is  sufficiently  authenti- 
cated by  certificate  of  Secretary  of  Treasury,  in  suit  on  bond,  where 
original  was  in  custody  of  that  department,  and  was  wholly  disconnected 
from  transcript  certified  by  register  of  treasury. 

Distinguished  in  holding  when  the  document  is  disconnected  iProm  the 
account  embraced  in  the  transcript,  it  may  be  certified  by  the  Secretary,  of 
the  Treasury.  ^ 

Transcript  from  boolca  and  proceedings  of  treasury  department,  duly 
certified,  is  admissible  in  evidence,  under  statute  of  March  3,  1817,  in  actions 
concerning  delinquencies  of  revenue  officers. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  in  action  on  bond 
of  Indian  agent,  introduction  of  duly  certified  transcript  of  books  and 
proceedings  of  Treasury  Department  established  prima  facie  case  for  gov- 
ernment ;  Soule  V.  United  States,  100  U.  S.  11,  25  L.  Ed.  537,  Harris  v. 
Harnett,  4  Blackf.  373,  and  Nick's  Heirs  v.  Rector,  4  Ark.  278,  holdinsr 
certificate  under  seal  of  land  office  prima  facie  proves  itself;  and  similarly 
as  to  transcript  under  seal  of  War  Department  in  Hawthorne  v.  Hoboken,  35 
N,  J.  L.  252. 

Qualified  in  United  States  v.  Pinson,  102  U.  S.  552,  554,  555,  26  L.  Ed.  228, 
229,  holding  it  must  be  certified  as  required  by  law ;  United  States  v.  Case, 
49  Fed.  271,  holding  matters  certified  must  be  determined  by  officials  in 
purely  ministerial  and  not  judicial  capacity. 

Distinguished  in  Harvey  v.  United  States,  .97  Fed.  455,  where  transcript 
was  fragmentary  and  inconclusive  (but  see  dissenting  opinion  in  s.  c, 
p.  459). 

Miscellaneous.  Cited  in  In  re  McNaughton's  Will,  138  Wis.  191,  213, 
118  N.  W.  1001,  120  N.  W.  291,  holding  that  majority  of  court  must  agree 
on  some  one  specific  ground  of  error  fatal  to  judgment  or  it  must  be  af- 
firmed ;  United  States  v.  Bradley,  10  Pet.  363,  9  L.  Ed.  456,  it  is  said  that 
it  is  assumed  in  Smith  v.  United  States,  1  Gall.  261,  Fed.  Cas.  13,122,  that 
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a  bond  may  be  good  in  part  and  void  in  part ;  see  also  Bates  v.  Bank  of 
Alabama,  2  Ala.  487,  and  Fain  v.  Headerick,  4  Cold.  338. 

5  Pet.  304-318,  8   L.  Ed.  134,    PAGE    v.    LLOTD,    also  dted  as    PAGE  v^ 

PATTON. 

Receipt  of  assets  by  an  executor  extinguishes  a  debt  due  from  the  estate 
to  him  by  extinguishing  his  right  of  action. 

Approved  in  Smith  v.  Watkins,  8  Humph.  341,  following  rule. 

Distinguished  in  Harrison  v.  Henderson,  7  Heisk.  332,  333,  holding  mere 
receipt  of  assets  insufficient  unless  executor  apply  them  in  payment  of  his 
debt. 

If  the  creditor  appoints  his  debtor  executor,  it  in  some  cases  operatea 
as  a  release  of  the  debt. 

Distinguished  in  Mitchell  v.  Rice,  6  J.  J.  Marsh.  626,  holding  rule  not 
applicable  unless  nominee  qualifies. 

In  this  case  the  bill  contained  no^  averment  of  domicile  or  citizenship  of 
deceased. 

Cited  in  dissenting  opinion  in  Harrison  v.  Nixon,  9  Pet.  522,  9  L.  Ed. 
216,  majority  of  the  court  holding  such  defect  fatal. 

Executor  m^  give  preference  to  his  own  debt  over  others  of  equal  degree, 
but  not  over  those  of  superior  dignity. 

Disapproved  in  Kimball  v.  Moody,  27  Ala.  140. 

If  an  executor  neglects  to  exercise  his  right  to  retain  his  debt,  he  cannot 
afterward  sue  to  recover  it. 

Approved  in  Smith  v.  Watkins,  8  Humph.  341,  following  rule. 

Distinguished  in  Sealey  v.  Thomas,  6  Fla.  30,  31,  holding  doctrine  does 
not  apply  when  right  of  retainer  is  taken  away  by  statute  in  case  of 
insolvency. 

6  Pet.  319-357,  8  L.  Ed.  140,  CIiABKE  v.  OOXJBTNET. 

When-  a-  subscribing  witness  is  dead  or  cannot  be  produced,  proof  of  his 
handwriting  is  next  best  secondary  evidence. 

Approved  in  Stebbins  v.  Duncan,  108  U.  S.  44,  27  L.  Ed,  646,  2  Sup.  Ct. 
321 ;  Willson  v.  Betts,  4  Denip,  210,  Hemphill  v.  Dixon,  Hempst.  235,  Fed. 
Cas.  6346a,  McVicker  v.  Conkle,  96  Ga.  586,  24  S.  E.  24,  Famsworth  v. 
Brifrgs,  6  N.  H.  564,  all  following  rule;  Keely  v.  Moore,  196  U.  S.  41,  49 
L.  Ed.  879,  25  Sup.  Ct.  169,  applying  rule  to  proof  of  execution  of  will; 
United  States  v.  Boyd,  8  App.  D.  C.  448,  holding  that  jury  should  have  been 
told  that  proof  of  death  of  subscribing  witness  and  proof  of  signature 
made  out  prima  facie  case  of  due  execution  of  bond;  Clardy  v.  Richard- 
son, 24  Mo.  296,  holding  deed  executed  without  the  State  may  be  proved 

by  handwriting  of  grantor. 
II— ea 


^ 


5  Pet.  319-357  NOTES  ON  U.  S.  REPORTS.  978 

Distinguished  in  Bowser  v.  Warren,  4  Blackf .  524,  holding  that  proof  of 
handwriting  of  grantor  is  ^insufficient  miless  absence  of  subscribing  witness 
or  proof  of  his  handwriting  be  accounted  for. 

Necessity  for  calling  subscribing  witnesses  to  prove  attested  instru- 
ments.   Note,  35  L.  B.  A.  345,  348. 

*     •  ','■'■ 

In  the  common  course  of  conveyances  covenants  of  title  are  inserted. 

Cited  in  Le  Roy  v.  Beard,  8  How.  467,  12  L.  Ed.  1159,  holding  attorney 
in  fact  has  authority  under  general  power  of  attorney  to  insert  covenant 
of  seisin.         .  ' 

Instrument  executed  by  attorney  in  fact  must  be  executed  in  the  name 
of  his  principals,  not  in  his  own  xiame.  « 

Approved  in  Martin  v.  Flowers,  8  Leigh  (Va.),  162,  Webster  v.  Brown, 
2  S.  C.  431,  Stinchcomb  v.  Marsh,  15  Gratt.  211,  Randall  v.  Jaques,  20  Fed. 
Cas.  232,  Welsh  v.  Parish,  1  Hill  (S.  C),  162,  Machesney  v.  Brown,  24 
Blatchf.  170,  29  Fed.  146,  Johnson  etc.  R.  R.  v.  Union  etc.  Co.,  59  Fed.  25, 
Jones  V.  Morris,  61  Ala.  524,  Hackney  v"  Butts,  41  Ark.  399,  Stewart  v.  Katz, 
30  Md.  344,  Wanamaker  v.  Bowes,  36  Md.  56,  and  Mussey  v.  Scott,  7  Cush. 
216,  54  Am.  Dec,  720,  all  following  rule ;  Arnold  v.  Garth,  106  Fed.  23,  power 
of  sale  granted  by  legislature  cannot  be  delegated ;  Mcintosh-Huntington  v. 
Rice,  13  Colo.  App.  404,  58  Pac.  362,  contract  beyond  agent '«  authority  does 
not  bind  undisclosed  principal ;  Nichols  v.  Bealmear^  36  App.  D.  C.  357,  hold- 
ing that  where  agent  makes  contract  under  his  own  name,  his  principal  can- 
not maintain  action  thereon;  Campbell  v.  James,  17  Blatchf.  52,  Fed.  Cas. 
2361,  holding.  instrumBnt  executed  by  president  of  corporation  in  his  own 
name  with  the  word  ** president"  is  his  own  instrument,  not  the  corpora- 
tion's; Wells  V.  Evans,  20  Wend.  258,  holding  invalid  a  release  executed  by 
attorney  in  his  own  name ;  Providence  v.  Miller,  11.  R.  1.  277,  23  Am.  Bep. 
456,  extending  rule  to  contracts  in  behalf  of  municipality  by  agents  in  their 
own  name;  Waldron  v.  Chasteney,  2  Blatchf.  68,  Fed.  Cas.  17,058,  to  point 
that  law  looks  as  well  to  the  form  as  to  the  intent  in  the  execution  of  a 
deed ;  Waldron  v.  McCpmb^  1  Hill,  114,  to  point  that  i^  n^ked  power  be  not 
strictly  pursued,  deed  is  void. 

Distinguished  in  Donovan  v.  Welch,  ll  N.  D.  116,  90  N.  W.  263,  owner's 
interest  passes  though  attorney  signs  own  name  first;  Van  Ness  v.  Bank 
of  United  States,  13  Pet.  21,  10  L.  Ed.  38,  holding  valid  a  deed  executed  by 
a  guardian  in  his  own  name  under  decree  of  Court  of  Chancery;  Bradstreet 
V.  Baker.  14  R.  I.  549,  holding  when  instrument  states  in  body  that  it  is 
that  of  the  principal  and  signature,  although  that  of  the  agent  contains 
nothing  repugnant  to  that  idea,  it  is  the  instrument  of  the  principaL 

Liability  on  contract  signed  by  agent.  .  Note,  47  Am.  Rep.  819. 

Liability   of   undisclosed  principal   on   contract   under   seal.    Note, 
S  Ann,  Oas.  981. 
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.  Proper  method  of  execution  and  acknowledgment  of  indtfument  by 

attorney  in  fact.    Note,  Ann.  Oas.  1913D,  103. 
Form  of  execution  of  de^d  by  attorney  in  fact  or  agent.    Note,  41 

L.  B.  A.  (N.  S.)  820,  828. 
Character  of  contract  as  affecting  right  of  undisclosed  principal  to, 

sue  thereon.    Note,  29  L.  B.  A.  (N.  S.)  473. 

Where  true  owner  1#  in  possession  of  part  of  his  land  claiming  title  to 

■ 

whole,  he  can  only  be  disseized  of  that  part  which  is  in  the  actual  possession 
and  occupancy  of  adTerse  claimant  under  defective  deed,  irrespectlYe  of 
houndailes  of  such  deed. 

'^Approved  in  Goewey  v.  Urig,  18  III.  241,  GriflBth  v.  Huston,  7  J.  J.  Marsh. 
390,  Tush-ho-yo-tubby  v.  Barr,  45  Miss.  193,  Koiner  v.  Rankin,  11  Gratt. 
427,  and  Gentile  v.  Kennedy,  8  N.  M.  353,  45  Pac.  880,  all  following  rule; 
United  States  Min.  Co.  v.  Lawson,  134  Fed.  772,  67  C.  C.  A.  587,  bill 
to  quiet  title  alleging  possession  and  ownership  of  mining  claim  in 
eomplainant  is  not  insufficient,  because  it  also  shows  that  defendant  has 
through  underground  workings  wrongfully  entered  and  removed  ore  be* 
neath  surface  of  claim ;  John  T.  Moore  Planting  Co.  v.  Morgan's  etc.  S.  S. 
Co.,  126  La.  889,  53  South.  38,  holding  constructive  possession  of  true 
owner  prevails  over  similar  i?08session  of  another  holding  under  title  a  non 
domino;  Schmitt  v.  Traphagen,  73  N.  J.  £q.  402,  133  Am.  St.  Bep.  739,  69 
Atl.  190,  holding 'that  where  two  titles  to  land  overlap,  each  claimant  hav- 
ing possession,  constructive  possession  of  overlap  follows  real  title;  Jen- 
kins V.  Maxwell  Land  Grant  Co.,  15  N.  M.  291,  107  Pac.  742,  holding  that 
as  possession  was  not  actual  but  constructive,  there  was  no  title  by  adverse 
possession. 

If  mere  trespasser  without  title  enters  lands  and  holds  adversely  to  title 
of  true  owner,  it  Ifi  an  ouster,  or  dispossession  of  latter. 
Doubted  in  Herbert  V.  Hanrick,  16  Ala.  596. 

Where  person  enters  into  land  under  deed  or  title,,  his  possession  is  con- 
strued to  he  coextensive  with  his  deed  or  title,  even  though  his  deed  turn 
out  to  he  defective  or  void. 

Approved  in  Haggart  v.  Ranney,  73  Ark.  353,  84  S,  W.  706,  and  Hun- 
nicutt  V.  Peyton,  102  U.  S.  368,  26  L.  Ed.  121,  bot^  following  rule ;  Work  v. 
United  Globe  Mines,  231  U.  S.  600,  58  I,.  Ed.  893,  34  Sup.  Ct.  274,^  holding 
that  where  no  manifest  error  appears  in  determining  construction  and 
application  of  statute  of  liiinitatiqns  or  sufficiency  of  deed,  court  will  not 
reverse  judgment;  Neale  v.  Lee,  8  Mackey  (D.  C),  13,  holding  where  sur- 
vey of  lot  lapped  over  boundary  line  and  owner  pf  such  lot  erected  house 
with  wall  on  overlapping  line,  neither  owner  discovering  mistake  until  after 
twenty  years,  good  title  by  adverse  possessipn  was  acquired;  Dennis  v. 
Northern  Pac.  Ry.  Co.,  20  Wash.  331,  65  Pac.  213,  upholding  railroad's 
title  to  strip  of  usual  width  beyond  tracks,  though  by  mistake  grant  omit- 
ted reservation  thereof;  United  States  v.  Arredondo^  6  Pet.  743^  8  L.  £d* 
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566,  and  Mitchel  v.  United  States,  9  Pet.  735,  9  L.  Ed.  29S».  eon8t:srm::Li.xig  the 
words  "in  possession  of  lands/'  in  Florida  treaty ;  Hicks  v.  ColemaKx. ,  25  Gal. 
133,  85  Am.  Dec.  112,  Unger  v.  Mooney,  63  Gal.  593,  49  Am.  ^^^p.  105, 
Davis  V.  Easley,  13  111.  200,  Tumey  v.  Ghamberlain,  15  111.  273,      Itlsley  v. 
Wilson,  42  W.  Va.  767,  26  S.  E.  554,  Goewey  v.  Urig,  18  111.  241,      "^?V^iggins 
V.  Holley,  11  Ind.  7,  Jones  v.  Menard,  1  Tex.  779  (overruled,  65  I*  ^x.  610), 
Andrews  v.  Roseland  Go.,  89  Va.  395,  16  S.  E.  252,  and  Garrett       -v.    Ram- 
sey, 26  W.  Va.  350,  351,  360,  373,  all  following  rule ;  Chandler  v.    I^nshing, 
38  Tex.  597,  holding  constructive  possession  of  whole  tract  depend  ^^xit  upon 
actual  possession  of  part;  Towle  v.  Ayer,  8  N.  H.  59,  discussing     ci^rtestian 
of  seisin  at  length;  Gunningham  v.  Frandtzen,  26  Tex.  38,  grant&^3    of  oti^ 
in  constructive  possession  of  whole  tract  takes  only  to  the  bounc^ -fitx-ies  p* 
his  deed  and  his  possession  is  adverse  so  far  only;  Second  Precinc"fc     'v-.  0«.t- 
penter,  23  Pick.  137,  Gates  v.  Kelsey,  57  Ark.  527,  22  S.  W.  163,  V^T-oolfork 
V.  Buckner,  60  Ark.  168,  29  S.  W.  374,  Gonway  v.  Kinsworthy,  21    ^A^x-k.  17, 
Boone  v.  Chiles,  10  Pet.  224,  9  L.  Ed.  405,  Strother  v.  Lucas,  12  IF^^t.    466, 
9  L.  Ed.  1155,  Norris  v.  Haggin,  12  Sawy.  58,  28  Fed.  283,  Glymer     -v--   I>aw- 
kins,  3  How.  690,  11  L.  Ed.  786,  and  Early  v.  Garland,  13  Grat-fc-     '^^    *1^ 
arguendo. 

Distinguished  in  Carter  v.  Ruddy,  166  U.  S.  498,  41  L.  Ed.  1092,  X7^  Sup. 
Ct.  642,  where  land  is  cut  up  into  lots  clain&nt  must  show  posse  ^^^^^^  ^^ 
all  of  them. 

Limited  in  Koiner  v.  Rankin,  11  Gratt.  428,  and  Parker  v.  Ba-xx3^^^',^ 
Tex.  610,  611,  holding  where  two  grants  conflict  in  part,  actual  po 
of  part  of  one  not  within  the  conflicting  parts  gave  no  constructive 
possession  to  the  portion  in  conflict  as  against  the  other  grantee  C 
Parker  v.  Baines,  59  Tex.  18),  Taylor  v.  Bumsides,  1  Gratt.  199, 
a  later  entry  by  the  older  grantee,  under  similar  circumstances, 
younger  grantee  in  possession. 

Distinction  between  entries  by  trespassers  and  persons  havirt.^"** 
of  title.    Note,  12  Am.  Dec.  357. 

Survey  as  defining  extent  of  possession.    Notcy  12  Am.  Dec. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  ^^^^oio' 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1187,  1227'^ 
1245. 


ssion 
^erse  » 
^  see 
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Whether  entry  is  mere  trespass  o^  ouster  depends  upon  nature  of 
and  Intent  of  person  entering. 

Approved  in  Herbert  v.  Hanrick,  16  Ala.  596,  following  rule;  ^^^'      - 
Lee,  8  Mackey  (D.  C),  14,  holding  that  ouster  is  not  effected  by^    ^^^^fl 
upon  land  and  staying  there  without  claiming  or  asserting  land  to  b^  OA^  ^ 
own ;  Armstrong  v.  Morrill,  14  Wall.  146,  20  L.  Ed.  772,  holding  k    .  ^^S 
notoriety  essential  to  adverse  possession;  Byers  v.  Danley,  27  Ark.  %^qL' 
going  on  land  and  staying  without  claiming  it  to  be  his  own,  effe^^*  ti/v 
ouster;  Neilson  v.  Grignon,  85  Wis.  555,  55  N.  W.  892,  holding  notice  >j!  ^! 


\ 
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%BTy  to  convert  tenancy  by  sufferance  into  hostile  possession;  Spalding  v. 
Grigg,  4  Ga.  87,  arguendo. 

Miscellaneous.  Cited  in  Waldron  v.  Chasteney,  2  Blatchf.  65,  67,  Fed. 
Cas.  17,058;  McCleskey  v.  Leadbetter,  1  Ga.  558. 

6  Pet.  368-372,  8  L.  Ed.  154,  TAYLOE  r.  THOMSON.  ^ 

In  Maryland  usage  has  extended  tbe  statute  so  far  as  to  grant  a  lien 
after  judgment  without  execution. 

Approved  in  Board  of  Education  v.  National  Surety  Co.,  183  Mo.  184, 
82  S.  W.  75,  in  action  on  bond  to  secure  performance  of  building  contract, 
judgment  for  full  amount  of  bond  with  interest  is  erroneous;  May  v. 
Emersonf  52  Or.  267,  16  Ann.  Oas.  1129,  96  Pac.  455,  holding  where  deed 
was  placed  in  escrow  to  be  delivered  on  payment  of  price,  but  before  pay- 
ment creditor  of  vendor  took  judgment  against  vendor  and  bought  land 
on  execution,  such  creditor  could  not  oust  vendee  until  placing  him  in 
default  by  tendering  deed  and  demanding  money;  Coombs  v.  Jordan,  3 
Bland  Ch.  307,  22  Am.  Dec.  255,  discussing  effect  of  statute  of  1732,  mak- 
ing colonial  lands  liable  to  be  taken  in  execution;  Shrew  v.  Jones,  2 
McLean,  80,  82,  Fed.  Cas.  12,818,  holding  that  lien  of  Circuit  Court  judg- 
ment extends  throughout  entire  State;  Forest  v.  Camp,  16  Ala.  647,  under 
Alabama  statute  lien  of  judgment  is  acquired  upon  rendition;  Byers  v. 
Fowler,  12  Ark.  278,  54  Abl  Dec.  280,  holding  judgment  of  Circuit  Court 
a  lien  throughout  State  independently  of  any  statute;  Dyson  v.  Simmons, 
48  Md.  215,  the  lien  follows  from  the  judgment;  Massingill  v.  Downs,  7 
How.  766,  12  L.  Ed.  905 ;  Turner  v.  Lawrence,  11  Ala.  431 ;  Thompson  v. 
Avery,  U  Utah,  230,  39  Pac.  834,  both  arguendo. 

Distinguished  in  Greerf  v.  McNeal,  11  Okl.  541,  69  Pac.  898,  sureties  on 
administrator's  bond  are  liable  for  all  moneys  shown  on  final  settlement 
to  have  come  into  his  hands. 

Lien  of  judgments  in  Federal  courts.    Note,  24  Am.  Dec.  810. 

Priority  of  judgment  over  conveyance  made  after  beginning  of  term. 
Note,  38  L.  B.  A.  249. 

Where  Congress  has  made  no  new  law,  law  of  Maryland  Including  deci- 
sions of  Its  courts  is  governing  rule  In  District  of  Columbia. 
Cited  in  Robertson  v.  State,  63  Tex.  Cr.  220,  Ann.  Cas.  1918C,  440,  142 
^*  S.  W.  534,  testimony  of  witnesses  at  former  trial  of  accused  may  be  read 
on  second  trial  where  witnesses  are  dead  or  in  foreign  country. 

Distinguished  in  dissenting  opinion  in  Robinson  v.  State,  63  Tex.  Cr.  246, 
Ann.  Caa.  19130,  440,  142  S.  W.  548,  majority  holding  testimony  of  wit- 
nesses at  former  trial  of  accused  may  be  read  at  second  trial  where  wit- 
nesses are  dead  or  in  foreign  country. 

Provision  of  insolvency  act  that  no  procees  agidnst  property  of  the  debtor 
shall  have  any  effect  except  process  in  nature  of  execution  which  shall  have 
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been  pat  in  the  liand?*  of  the  marshal  antecedent  ^  the  appUcatlon«  does  not 
apply  where  lien  has  attached  prior  to  application. 

Approved  in  Commercial  etc.  B^nk  v.  Robert  H.  Jenks  Lumber  Co.,  194 
Fed.  737,  holding  tbat  in  court  of  equity  <:reditor  holding  collateral  secu- 
rity is  not  bound  to  surrender  it  in  order  to  receive  dividends. 

Bezi^edieB  of  plaintiff,,  in  eatlaf action  of  U^  Judgment,  are  cumulative,  and 
pnrsi;it.of  one  does  jipt  deprive  him  of  others. 

Approved  in  Merrill  v.  National  Bank  of  Jacksonville,  3.73  U.  S.  146,  43 
L.  Ed.  646,  secured  creditor  of  insolvent  national  bank  may  prove  and 
receive  dividends  on  face  of  claim  as  it  stood  at  time  of  declaration  of  in- 
solvency without  crediting  either  collaterals  or  collections  made  therefrom 
after  such  declaration ;  Marshall  Field  &  Co.  v.  Freed,  269  111.  562,^109  N.  B. 
1019,  holding  on  judgment  in  action  of  tort,  creditor  may  have  execution 
against  property  and,  on  its  return  unsatisfied,  may  have  ca.  sa.  upon  mo- 
tion ;  Dobbin  v.  Allegheny,  7  Fed,  Cas.  780,  holding  issuance  and  execution 
of  special  fi.  fa.  did  not  deprive  plaintifE  of  his  common-law.fi.  fa.;  Whit- 
ing V.  Beebe,  12  Ark.  548,  and  Biscoe  v.  Sapdefur,  14  Ark.  591,  both  holding 
mere  levy  of  execution  doe^  not  satisfy  debt. 

Ca.  sa.  neither  extinguishes  debt  nor  aimuls  subsequent  proceedings  on  a 
fl.  fa. 
Cited  in  Becker  v.  Walworth,  45  Ohio  St.  177,  12  N.  E.  4,  aii^enda. 

Mere  fact  that  defendant  has  been  takien  into  custody  on  a  ca.  sa.  does 
not  extinguish  Judgment  lien  upon  real  property  of  defendant. 

Cited  in  Trustees  v.  Pratt,  10  Md.  12,  Owen  v.  Glover,  2  Cr.  C,  C.*579, 
Fed.  Cas.  10,630,  following  rule;  Whiting  v.  Beebe,  12  Ark.  548,  holding 
by  analogy  that  mere  kvy  on  sufficient  personal  property  does  not  satisfy 
the  debt;  Vborhees  v.  United.  States  Bank,  10  Pet.  478,  9.  L.  Ed.  502,  and 
Bank  of  United  States  v.  Voorhees,  1  McLean,  225,  Fed.  Cas.  939,  dis- 
cussing generally  effect  of  execution  upon  erroneous  judgments;  Thompson 
V.  Phillips,  1  Bald.  272,  Fed.  Cas.  13,974,  if.  writ  justifies  officer  in  its  execu- 
tion, sale  nnder  it  is  valid;  United  States  v.  Watkins,  4  Cr.  C.  C.  288,  Fed- 
Cas.  16,650,  discussing  generally  effect  of  ca:  sa.;  dissenting  opinion  in 
Woodruff  V.  Wallace,  3  Okl.  381,  41  Pac.  366,  majority  holding  District 
Court  may,  by  injunction,  give  exielusive  possession  to  successful  contestant 
before  land  office ;  Borden  v.  State,  11  Ark.  665,  Swi^art  v.  Harber,  4 
Scam!  373,  39  Am.  Dec.  425,  Cavender  v.  Smith,  1  Iowa,  347;  Jackson  v. 
Astor,  1  Pinn.  161,  89  Am.  Dec.  294,  all  arguendo. 

Distinguished  in  Kelly  v.  Garvin,  12  Ark.  617,  holding  that  a  forfeited 
delivery  bond,  given  on  exectiftion,  constitutes  a  new  judgment,  extinguish- 
ing the  old. 

Disapproved  in  Kennedy  t,  Duncklee,  1  Gray,  71,  holding  execution  side 
nnder  writ  issued  while  defendant  was  in  custody  on  ca.  sa.  absolutely  void. 

If  defendant,  taken  on  ca.  ea^,  eecape,  plaintiff  may  retake  Um. 
Cited  in  Harden  v.  Campbell,  4  Gill  (Md.),  33,  following  rate;  David  v. 
Blundell,  40  N.  J.  L.  375,  where  debtor  is  released  under  insolvency  aet  and 
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then  refused  diseharge,  creditor  may  retake  him  on  ^alias  ca.  sa.^  McMana- 
man,  Petitioner,  16  R.  I.  360,  362, 1  L.  E.  A.  562,  16  AtL  149,  where  debtor 
gives  bond  for  privileges  of  the  jail  yard  and  neglects  to  make  the  assign- 
ment required  by  law  or  to  return  to  close  jail,  he  may  be  retaken  upon  a 

plunes  writ. 

'  ■  '  ■■.■..  ■       •  •         '■  •     ■ '. 

Slatiite9  and  interpretations  thereof,  regulating  the  lien  of  Judgments, 
constitute  b  rule  of  proiibrty  which  is  binding  on  the  Federal  courts^ 

Cited  in  Tarpley  v.  Hamer,  9  Smedes  &  M.  314,  holding  effect  of  judg- 
ment of  Federal  Circuit  Court  dependent  ui>on  statute  of  State;  Manhattan 
Co.  v.'Evertson,  6  Paige,  467,  arguendo. 

Question^  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  'courts. 
Note,  40  L.  B.  A.  (N.  8.)  436. 

5  Pet.  373-^9,  8  L.  Ed.  159,  FABBAB  V.  TTNTTED  STATES. 

Sureties  on  official  bonds  cannot  he  held  beyond  the  penalty,  to  he  dis- 
charged on  payment  of  what  is  axrtually  due. 

Approved  in  United  States  ,v.  Ifnited  States  Fidelity  &  Guaranty  Co., 
236  U.  S.  530,  59  L.  Ed.  705,  35  Sup.  Ct.  298,  holding  surety  on  bond  can 
only  be  held  for  such  interest  as  accrues  from  unjustly  withholding  payment 
after  notice  of  default;  United  States  v.  Cutter,  2  Curt.  629,  Fed.  Cas. 
14,911,  holding  correct  practice  is  to  give  judgment  for  amount  of  penalty 
to  be  dipeharged  on  payment  of  what  is  actually  due;  Lawrence  v.  United 
States,  2  McLean,  587,  Fed.  Cas.  8145,  interest  will  not  be  allowed  in  excess 
of  the  penalty;  Fraser  v.  Little,  13  Mich.  201,  87  Am.  Dec.  744,  refusing  to 
allow  interest  in  excess  of  penalty;  State  v.  Sandusky,  46  Mo.  381,  and 
8howles'y.  Freeman,  81  Mo.  544,  hplding  recovery  limited  by  penalty  in 
bond ;  Mullen  v.  Morris,  43  Neb.  609,  62  N.  W.  78,  holding  sa^ie  and  allow- 
ing interest  from  date  of  breach ;  Carlon  v.  Dixon,  14  Or.  297,  12  Pac.  396, 
applying  rule  to  liability  of  sureties  on  replevin  bond;  State  v.  Blakemore, 
7  Heisk.  658,  surety  is  not  chargeable  beyond  the  penalty. 

Distinguished  in  United  States  v.  Meeker,  26  Fed^  Cas.  1234,  allowing 
interest  on  the  amount  of  the  penalty  from  date  of  demand. 

Whether  interest  can  be  recovered  on  penal  bond  beyond  penalty. 
Note,  87  Am.  Dec.  751. 

Amount  of  liability  of  surety  on  official  bond.    Note,  12  Ann.  Cas.  436. 

Penalty  as  limit  of  liability  on  statutory  bond.    Note,  55  L.  B.  A.  394. 

Form  of  judgment  on  penal  bonds.    Note,  68  L.  E.  A.  450,  455. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  17. 

Under  twenty-sixth  section  of  Judiciary  act  of  17d8,  court  has  power  to 
assess  damages  and  give  judgment  quod  recuperet  only  in  case  of  default, 
confession  or  demurrer. 

Approved  in  Ives  v.  Merchants'  Bank,  12  How.  164,  13  L.  Ed.  988,  holvl- 
ing  section  does  not  apply  to  case  heard  on  agreed  facts;  Marble  v.  Fulton, 
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1  Hask.  469,  Fed.  Cas.  9059,  and  Hagood  v.  Blythe,  37  Fed.  261,  holding 
that  in  actions  on  bonds  of  indemnity,  practice  is  for  court  to  assess 
damages.  I 

Where  statute  prescribes  certain  cumulative  conditions,  one  of  which 
is  omitted  from  bond,  it  is  not  invalidated  as  to  other  conditions. 

Approved  in  Orady  v.  United  States,  98  Fed.  239,  postmaster's  bond 
covers  money  order  fund  though  condition  required  under  Rev.  Stats., 
§  3834,  be  omitted;  Weeks  v.  United  States,  2  Ind.  Ter.  166,  48  S.  W.  1038, 
and  State  v.  Wilson,  107  Md.  135,  68  Atl.  611,  both  holding  that  omission 
of  one  condition  in  bond  does  not  invalidate  it;  Bartlett  v.  Wheeler,  195 
111.  451,  63  N.  E.  172,  holding  bond  for  performance  of  grain  contract  not 
retrospective;  City  of  Grand  Haven  v.  United  States  etc.  Guaranty  Co.,  128 
/  Mich.  109;  92  Am.  St.  Rep.  449,  87  N-  W.  105,  denying  liability  of  surety 

for  defalcations  prior  to  execution  of  treasurer's  bond;  School  Furniture 
Co.  V.  McGuire,  46  W.  Va.  332,  76  Am.  St.  Bep.  826,  33  S.  E.  314,  invalid 
provision  of  bond  does  not  invalidate  others;  United  States  v.  Bradley,  10 
Pet.  363,  9  L.  Ed.  456,  applying  rule  to  paymaster's  bond ;  Lanier  v.  Irvine, 
21  Minn.  449,  holding  sufficient  bond  substantially  covering  but  not  using 
language  of  the  statute;  State  v.  Findley,  10  Ohio,  57,  holding  bond  valid 
for  so  much  as  is  prescribed  in  statute,  whether  void  as  to  residue  or  not; 
McCracken  v.  Todd,  1  Kan.  157,  Bates  v.  Bank,  2  Ala.  487,  and  Fain  v. 
Headerick,  4  Cold.  338,  arguendo. 

Distinguished  in  Howard  County  v.  Hill,  88  Md.  122,  41  Atl.  63,  bond 
determines  surety's  liability  where  condition  differs  essentially  from  that 
of  statute ;  Mayor  v.  Goldman,  125  N.  Y.  398,  26  N.  E.  456,  on  statutorv 
language  while  approving  the  general  doctrine  i^  the  syllabus. 

Surety  on  official  bond  is  not  liable  for  past  misconduct  in  absence  of 
retrospectiye  language  in  bond. 

Approved  in  United  States  ete.  Co.  v.  Fultz,  76  Ark.  415,  89  S.  W.  95, 
where,  as  condition  for  doing  business,  insurance  company  ixa^&i  give  bond 
for  prompt  payment  of  claims,  and  bond  dated  March  1,  1900,  for  one  year 
was  not  approved  until  March  16th,  it  covered  fire  occurrfhg  March  2,  1900 ; 
Lake  County  v.  Neilon,  44  Or.  17,  74  Pac.  213,  applying  rule  to  sureties  on  tax 
collector's  bond ;  United  States  v.  Boyd,  15  Pet.  207,  209,  10  L.  Ed.  713,  714, 
holding  liability  of  surety  is  not  to  be  extended  by  implication;  United 
States  V.  Linn,  1  How.  113, 11  L.  Ed.  67,  holding  that  in  suit  on  bond  where 
moneys  had  come  into  possession  of  officer  before  its  execution,  there 
must  be  an  allegation  that  they  were  in  his  possession  at  the  date  of  the 
bond ;  United  States  v.  Thomas,  15  Wall.  352,  21  L.  Ed.  94,  by  way  of  il- 
lustration, and  holding  surety  not  liable  for  moneys  taken  by  act  of  public 
enemy;  Myers  v.  United  States,  1  McLean,  496,  Fed.  Cas.  9996,  new  secur- 
ities are  not  liable  for  prior  defalcations ;  United  States  v.  Linn,  2  McLean, 
507,  Fed.  Cas.  15,606,  and  they  cannot  be  made  liable  by  any  application  of 
payments;  United  States  v.  Jones,  77  Fed.  724,  holding  it  must  be  alleged 
that  funds  unaccounted  for  were  in  the  hands  of  officer  when  bond  was 
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given,  or  f  hat  rales  af  department  required  bond  to  be  retrofipective ;  Town^ 
send  V.  Everett,  4  Ala.  610,  holding  sureties  on  bond  not  liable  for  moneys 
wasted  prior  to  its  execution;  State  v.  Newton,  33  Ark.  281,  disoussing 
liability  of  sureties  where  officer  has  received  depositary's  receipts  from  his 
predecessor  in  lieu  of  State  securities ;  Building  Assn.  v.  PrUe,  19  Fla.  136, 
Anaheim  etc.  Water  Co.  v.  Parker,  101  Cal.  488,  35  Pac.  1049,  holding 
sureties  on  bond  of  officer  of  corporation  not  liable  for  past  delinquencies ; 
dissenting  opinion  in  Miller  v.  Macodpin  Co.,  2  Gilm.'  62,  holding  sureties 
on  bonds  given  in  successive  years  liable  only  for  misconduct  occurring 
in  their  particular  years;  Allen  v.  State,  61  Ind.  275,  28  Am.  Rep.  674, 
discussing  generally  liability  of  sureties  on  secondary  bonds;  Ohning  v. 
Evansville,  66  Ind.  63,  holding  evidence  admissible  to  contradict  treasurer's 
books  and  show  that  he  had  on  hand  at  the  beginning  of  his  term  less 
money  than  he  claimed  to  have;  Mahaska  Co.  v.  Ingalls,  16  Iowa,  86,  and 
Thompson  v.  Dickerson,  22  Iowa,  362,  bo'th  holding  sureties  not  liable  for 
acts  committed  before  execution  of  the  bond;  School  District  v.  McDonald, 
39  Iowa,  567,  holding  sureties  not  liable  where  there  was  no  allegation  that 
the  funds  misappropriated  were  in  the  hands  of  the  officer  at  date  of 
execution  of  bond ;  Union  Bank  v.  Beatty,  10  La.  Ann.  390,  holding  sureties 
on  former  bond  not  released  by  acceptance  of  later  bond;  State  v.  Banks, 
76  Md.  144,  24  Atl.  417,  holding  surety  m^y  show  breach  occurred  before 
execution  of  bond  notwithstanding  prior  judgment  against  his  principal; 
Vivian  v.  Otis,  24  Wis.  521,  1  Am.  Rep.  201,  and  Rochester  v.  Randall,  105 
Mass.  297,  7  Am.  Rep.  521,  both  holding  surety  not  liable  for  previous 
defalcations;  Thomas  v.  Blake,  126  Mass.  322,  applying  rule  to  bond  ex- 
ecuted by  deputy  to  secure  sherifE;  Hyatt  v.  Sewing  Machine  Co.,  41  Mich. 
227,  1  N.  W.  1038,  holding  surety  not  liable  for  matters  occurring  before 
delivery  of  the  bond ;  State  v.  Polk,  14  Lea,  7,  holding  surety  liable  only  for 
moneys  in  hands  of  officer  when  bond  given  and  those  afterward  received 
by  him ;  State  v.  Shackelford,  56  Miss.  651,  holding  guardians  not  sureties, 
not  liable  for  matters  occurring  previous  to  execution;  State  v.  Paul,  21 
Mo.  56,  holding  plaintiff  suing  on  former  bond  must  show  defalcation  oc- 
curred during  period  covered  by  it ;  State  v.  Jones,  89  Mo.  480,  1  S.  W.  357, 
holding  surety  not  liable  for  past  defaults;  Missoula  Co.  v.  McCormick,  4 
Mont.  131,  5  Pac.  293,  holding  bond  not  retrospective  and  sureties  not  lia- 
ble; on  the  same  proposition.  Van  Sickle  v.  Buffalo  Co.,  13  Neb.  119,  42 
Am  St.  Rep.  763,  13  N.  W.  27,  following  rule;  Patterson  v.  Freehold,  38 
N.  J.  L.  256,  applying  rule  where  by  exchanging  checks  the  defalcation  has 
been  made  good  on  the  books  where  secdnd  bond  was  executed,  and  holding 
former  sureties  liable ;  Bissell  v.  Saxton,  66  N.  Y.  60,  reports  of  officers  are 
not  conclusive  upon  the  sureties;  Board  v.  Fonda,  77  N.  Y.  358,  holding 
sureties  must  show  that  money  was  not  retained  by  principal  when  bond 
was  executed ;  Thomson  v.  McGregor,  81  N.  Y.  597,  applying  rule  to  sure- 
ties on  receiver's  bond;  State  v.  Crooks,  7  Ohio  (pt.  II),  228,  holding  that 
liability  does  not  extend  to  acts  performed  at  subsequent  term  where  no 
new  bond  has  been  given;  Coe  v.  Nash,  91  Tex.  121,  41  S.  W.  476,  sureties 
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upon  additional  bond  are  not  liable  for  defaults  wliicb  ocenrred  before  its 
execution;  McPhillips  v.  McGrath,  117  Ala.  564,  23  South.  725,  rule  applies 
even  where  principal  is  his  own  successor;  States.  Hill  (Md.),  41  Atl.  63, 
where  statute  required  principal  to  pay  over  moneys  on  order  of  board  no 
recovery  can  be  had  against  sureties  for  moneys  paid  over  by  him  on  illegal 
orders ;  Scarborough  v.  Parker,  53  Me.  257,  <^n  proposition  that  it  is  essence 
of  official  bond  that  it  be  prospective;  Frost  v.  Mixsell,  38  N:  J.  Eq.  588, 
arguendo. 

Distinguished  in  United  States  v.  Dudley,  21  D.  C.  342,  holding  that  sure- 
ties on  official^  bond  were  liable  for  balance  ^f  pubHc  moneys  'which  came 
into  principal's  hands  during  former  term  .of  office  and  for  which  he  had 
failed  to  account,  in  absence  of  proof  of  defalcation  during  former  term; 
State  v.  Howarth,  48  Conn.  213,  holding  where  trustee  received  fund  and 
afterward  gave  bond  and  later  was  found  to  have  converted  it,  that  it  was 
no  defense  to  action  against  the  surety  that  the  conversion  might  have  taken 
place  prior  to  the  giving  of  the  bond,  as  the  breach  was  completed  only  by 
failure  of  the  trustee  to  pay  over ;  Sherwood  v.  Hill,  25  Mo.  396,  holding 
sureties  liable  for  failure  of  administrator  to  inventoiy  moneys  received  by 
him  upoif  execution  of  bond ;  St&te  v.  Sooy,  39  N.  J.  L.  542,  holding  sureties 
liable  where  money3  received  by  officer  during  period  of  their  bond  were 
applied  by  him  in  payment  of  former  arrearages;  Scofield  v.  Churchill,  72 
Ni  Y.  567,  rule  does  not  apply  to  statutory  bond  given  by  executor  provid- 
ing that  he  shall  obey  all  orders  of  the  surrogate,  and  sureties  are  liable 
for  his  subsequent  failure  to  pay  legacy  when  ordered,  even  though  the 
assets  had  been  improperly  used  before  execution  of  the  bond ;  Chapman  v. 
Commonwealth,  25  Gratt.  741,  holding  sureties  liable  where  officer  Collected 
moneys  and  applied  them  to  payment  of  another  fund  in  which  he  was 
short. 

Explained  in  Clark  v.  Wilkinson,  59  Wis.  550,  18  N.  W.  484,  holding 
burden  of  proof  on  surety  to  show  when  default  occurred. 

What  matter  existing  at  or  prior  to  entering  into  a  contract  of  surety 
or  guaranty  wiU  discharge  the  surety  or  guarantor.  Note^  63  Axil 
St.  Rep.  337. 

Liability  of  sureties  of  public  officer  for  default  dui^ng  prior  term. 
Note,  23  L.  R.  A.  (N,  S.)  131. 

Surveyors  of  public  lands  are  disbursing  offlcers  in  contemplation  of  the 
statutes  of  the  United  States. 

Miscellaneous.  Cited  in  Boody  v.  United  States,  1  Wood.  &  M.  168,  Fed. 
Cas.  1636;  State  v.  Taylor,  6  Mo,  App.  282;  State  v.  Bowman,  10  Ohio, 
448,  United  States  v.  Humason,  5  Sawy.  539,  P«d.  Cas.  16,420,  as  authority 
for  the  proposition  that  offi<?ial  bond,  in  so  far  as  it  varies  from  statute,  is 
void. 
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6  Pet  890-397,  S  L.  Ed.  166^  SHAIHCLAND  ▼.  WASHINOTOK. 

In  tlilB  caiBe  a  writ  of  error  was  allowed  npon  an  agreed  case. 
Cited  in  United  States  v.  Eliason,  16  Pet.  301, 10  L.  Ed.  972,  as  precedent 
npon  proposition  that  writ  of  error  lies  to  decision  of  Circuit  Coui't  on 
agreed* case;  Derby  y.  Jacques,  Idiff.  433,  Fed.  Cas.  3817,  holding  by 
analogy  that  judgment  of  nonsuit  upon  agreed  statement  is  not  a  bar. 

It  is  general  rule  of  law  that  delegated  power  cannot  be  delegated. 

Cited  in  Sayre  v.  Nichols,  7  Cal.  542,  68  Ant.  Dec  286»  holding  agrat 
cannot  delegate  discretionary  matters;  Orphan  Asylum  v.  Johnson,  43  Me. 
185,  corporation  authorized  to  contract  cannot  delegate  authority  to  its 
president. 

Delegation  of  authority  by  agent.    Note,  Ann.  Gas.  1915D,  7. 

Owner  of  lottery  is  not  liable  to  assignee  of  portion  of  ticket  where, 
without  notice,  he  pays  the  holder  of  the  whole  ticket. 

Distinguished  in  Rogers  v.  Penobscot  Mining  Co.,  154  Fed.  614,  83 
C.  C.  A.  380,  holding  part  owner  of  a  chose  in  action  may  maintain  suit  in 
equity  on  condition  he  makes  other  owners  parties;  Tatea  v.  Tisdale,  3 
£dw.  Ch.  75,  holding  rule  aliter,  where  owner  has  notice  from  assignee,  and, 
consequently,  he  may  interplead  the.  parties. 

What  constitutes  an  equitable  Assignment.    Note,  10  E.  R.  0.  424. 

Parol  evidence  is  inadndssible  to  change,  purpose  and  effect  of  written 
instniment  and  to  impose  upon  it  a  sense  whioh  Its  terms  expressly  repel. 

Approved  in  Blue  Mt.  Iron  etc.  Co.  t.  Portner,  131  Fed.  60,  65  C.  C.  A. 
295,  where  order  of  court  appointing  receiver  for  corporation  was  in  writing, 
parol  evidence  of  judge  who  made  order  was  inadmissible  to  show  grounds 
thereof;  Gill  v.  Genwal  Electric  Co.,  129  Fed.  351,  64  C.  C.  A.  99,  where 
series  of  writings  intended  to  embody  entire  contract  from  which  it  ap- 
peared that  oixe  of  defendants  was  joint  contractor,  parol  evidence  inad- 
missible to  vary  his  eonnection  therewith;  Brown  v.  Spofford,  95  U.  S.  480, 
24  L.  Ed.  509,  holding  parol  eyiden<$e  infidmissible'to  vary  terms  of  written 
eontraet  relating  to  manner  of  using  promi3Sory '  notes ;  Biokley  v.  Bank, 
39  S.  C.  290,  39  Av.  St.  Kep.  725, 17  S.  £.978,  holding  parol  evidence  inad- 
missible to  yary  terms  of  certificate  of  deposit;  Wynn  v.  Cox,  5  Ga.  376, 
arguendo. 

Parties  cannot  by  agreed  statement  submit  matters  properly  cog^iizable 
by  a  Jury  to  the  Judgment  of  court,  and  impose  upon  court  the  duty  of  passing 
upon  theni* 

Cited  in  .Richmond  v.  Smith,  15  Wall.  437,  21  L.  Ed.  202,  and  Suydam  v. 
Williamson,  20  How.  434,  15  L.  Ed.  981,  both  following  rule;  dissenting 
opinion  in  Smith  v.  Sac  County,  11  Wall.  160,  20  L.  Ed.  109,  holding  matters 
of  f i^ot  cannot  be  reviewed  on  writs  of  error  in  actions  at  law. 
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Miscellaneons.  Cited  in  dissenting  opinion  in  United  States  v.  Robert- 
son, 5  Pet.  665,  8  L.  Ed.  266,  Martin  v.  Iron  Works,  35  Ga.  328. 

6  Pet.  398-401,  8  L.  Ed.  168,  HINDE  v.  VATTIEB. 

A  book  of  laws  published  under  authority  of  a  State  is  admissible  in  evi- 
dence to  prove  the  law  of  that  State. 

Approved  in  Ennis  v.  Smith,  14  How.  429,  14  L.  Ed.  485,  holding  volume 
of  French  code  sent  to  Supreme  Court  by  French  government  sufficiently 
authenticated  to  entitle  it  to  admission  in  evidence;  Hanley  v.  Donoghue, 
116  U.  S.  6,  29  L.  Ed.  587,  6  Sup.  Ct.  245,  holding  Supreme  Court  takes 
judicial  notice  of  laws  of  every  State  upon  appeals  from  inferior.  United 
States  courts. 

Proof  and  evidence  of  foreign  laws  and  their  effect.  -Note,  113  Am. 
St.  Rep.  873. 

Admissibility  of  printed  copy  of  statutes  to  prove  law  of  another  juris- 
diction.   Note,  Ann.  Gas.  1916D,  855. 

Boles  of  property  and  evidence,  whether  derived  ftom  laws  or  Judicial 
decisions  of  State,  famish  guides  and  rules  of  decision  to  Federal  courts 
where  not  conflicting  with  Constitution,  treaties  or  statutes  of  TTnited  States. 

Approved  in  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  28,  holding  that 
Federal  court  will  follow  State  court  in  its  decisions  in  land  suits;  Fer- 
guson V.  Omaha  etc.  R.  Co.,  227  Fed.  523,  holding  that  local  notes  of  prop- 
erty will  be  observed  by  Federal  courts  in  Nebraska;  United  States  v. 
Chicago  etc.  Ry.  Co.,  172  Fed.  274,  holding  that  statute  law  providing  that 
pendency  of  real  estate  action  is  notice  from  time  of  filing  notice  thereof 
in  recorder's  office  is  rule  of  property  and  applies  to  suit  in  Federal  court ; 
Kuhn  V.  Fairmont  Coal  Co.,  152  Fed.  1015,  holding  that  decision  of  high- 
est court  of  State  that  a  deed  to  coal  underlying  certain  land  did  not  con- 
tain an  implied  covenant  was  rule  of  property,  and  would  be  followed  by 
Federal  courts;  New  York  Life  Ins.  Co.  v.  Allison,  107  Fed.  181,  follow- 
ing State  court's  construction  of  "fixtures";  dissenting  opinion  in  Liv- 
ingston V.  Story,  11  Pet. '393,  9  L.  Ed.  763,  contending  that  cases  arising  in 
Louisiana  should  be  decided  according  to  civil  law ;  WoodhuU  v.  Wagner, 
Bald.  302,  Fed.  Cas.  17,975,  applying  rule  to  State  insolvency  laws;  In  re 
Wyllie,  2  Hughes,  459,  Fed.  Cas.  18,112,  holding  Federal  court  controlled 
by  State  court's  construction  of  Stajte  exemption  laws ;  Comstock  v.  Tracey, 
46  Fed.  169,  holding  Federal  court  will  follow  rule  of  State  court  not  to 
look  itito  legislative  journals  to  find  whether  law  was  properly  passed; 
Smith  V.  Power,  23  Tex.  33,  holding  that  a  fortiori  will  a  State  court  fol- 
low its  own  established  rules  of  property;  Gaines  v.  Travis,  Abb.  Adm. 
429,  Fed.  Cas.  5180,  Van  Hook  v.  Pendleton,  2  Blatchf .  88,  Fed.  Cas.  16,852, 
and  Clark  v.  Iselin,  9  Blatchf.  198,  Fed.  Cas.  2824,  all  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  8.)  417. 
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5  Pet.  402-448,  8  L.  Ed.  170,  BSAD8TBEET  v.  HUNTINOTOK. 

A  coiiYeyftnce  by  one  having  no  title,  to  a  tbird  person  who  enters  under 
that  conYeyance,  is  a  disseizin  of  the  trtie  owner. 

Approved  in  Neale  v.  Lee,  8  Mackey  (D.  C),  13,  holding  that  where 
party  had  deed  from  one  who  had  no  title  and  held  possession  for  twenty 
years,  he  had  good  title  by  adverse  possession  as  against  try  owner;  Illi- 
nois Steel  Co.  V.  Budzisz,  139  Wis.  329,  336,  121  N.  W.  365,  ^68,  holding 
that  possession  commencing  under  assertion  of  title  by  grantee  under  deed 
from  tenant  is  hostile,  necessarily  bringing  notice  home  to  holder  of  legal 
title;  Bradstreet  v.  Clarke,  12  Wend.  675,  applying  rule  to  possession 
under  void  trustee's  deed ;  Farris  v.  Hayes,  9  Or.  86,  and  Marr  v.  Gilliam, 
1  Cold.  507,  entry  under  conveyance  from  one  having  no  title  is  ouster  of 
the  true  owner;  Stevens  v.  Brooks,  24  Wis.  329,  grantor  of  mortgagee 
under  deed  purporting  to  convey  whole  title,  h^lds  adversely  to  owner; 
and  see  Moody  v.  Fleming,  4  Ga.  120,  121,  48  Am.  Bee.  214. 

Effect  of  invalid  or  defective  title  on  adverse  possession.    Note,  18 
Anu  Dec.  489. 

Effect  of  conveyance  of  land  held  adversely.    Nate,  86  L.  B.  A. 
(N.  S.)  785. 

Judgment  can  only  be  reversed  where  it  is  shown  that  the  court  below 
has  erred,  not  upon  mere  conjecture  as  to  what  that  court  laid  down  for  law. 

Approved  in  Work  v.  United  Globe  Mines,  231.  U.  S.  600,  68  L.  Ed.  393, 
34  Sup.  Ct.  274,  holding  that  where  no  manifest  error  was  committed, 
court  will  ^ot  reverse  judgment. 

Adverse  possession  is  question  of  law  upon  which  the  court  has  a  right  to 
instruct  the  jury. 

Approved  in  Reid  v.  Anderson,  13  App.  D.  C.  36,  following  rule ;  Fuller 
V.  Montague,  59  Fed.  215,  adverse  possession  where  there  is  no  denial  of 
facts  is  purely  legal  question ;  Baker  v.  Swan,  32  Md.  359,  when  facts  are 
shown,  court  will  determine  whether  possession  be  adverse;  Washburn  v. 
Cutter,  17  Minn.  369,  but  the  existence  of  facts  amounting  to  adverse  x>os- 
session  in  law  is  a  question  for  the  jury;  so  held  also  in  Macklot  v. 
Dubreuil  9  Mo.  (486)  491,  43  Am.  Dec.  560,  Jones  v.  Porter,  3  Penr.  & 
W.  135,  and  Woodward  v.  McReynolds,  2  Pinn.  271. 

Adverse  possession  may  be  set  up  against  any  title  whatever,  either  to 
make  out  a  title  by  statute  of  limitations  or  to  show  the  nullity  of  a  convey- 
ance executed  by  one  out  of  possession. 

Approved  in  Work  v.  United  Globe  Mines,  12  Ariz.  343,  100  Pac.  814, 
holding  that  adverse  possession  for  statutory  period  confers  title  which 
may  be  asserted  in  law  or  equity ;  Singer  Mfg.  Co.  v.  Tillman,  3  Ariz.  128, 
21  Pac.  819,  holding  purchase  by  one  in  possession  and  claiming  ownership 
of  another's  claim  of  title  does  not  admit  title  in  grantor,  and  purchaser 
not  estopped  to  deny  validity  of  claim  thus  purchased;  Choctaw  etc.  B. 
Co.  V.  Rice,  7  Ind.  Ter.  519,  104  S.  W.  821,  in  action  against  railroad  for 
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injuries  to  lav  by  obetrciotioii  of  surface  fl6w  by  irighVof  ^liy' etebank- 
ment;  proof  of  plaintiff 's  possession  of  land  injured  is  prima  facie  proof 
of  title;  Illinois  Steel  Co.  v.  Budzifez,  139  Wis,  328,.  121  K  W.  364,  hold- 
ing that  grantee  of  tenant  may  terminate  relations  of  landlord  and  tenant 
and  supersede  them  by  adverse  possession;  Sadler  v.  Sadler,  16  Ark.  643» 
holding  adverse  possession  of  slave  gives  title  sufficient  to  maintain  re- 
plevin ;  Arrin%ton  v.  Liscom,  34  Cal.  382,  94  Am.  Bee.  734,  adverse  posses- 
sion gives  sufficient  title  to  authorize  bill  {o  remove  cloud  created  by  the 
record  title;  Cannon  v.  Stockmon,  36  Cal.  541,  95  Am.  Dec.  2Q&r  statute 
^ vests  perfect  title  in  adverse  holder;  Hinchman  v.  Whetstone,  23  111..  113, 
when  bar  is  complete,  former  owner  may  not  assert  his  title  against  occu- 
pant ;  Roseboom  v.  Van  Vechten,  5  Denio,  430,  w;hen  land  is  held  adversely, 
party  out  of  possession  is  capable  of  conveying  it  to  another;.  Paxker  v. 
Metzger,  12  Or.  410,  7  Pac.  520,  title  by  advei:se  possession  gives. same 
rights  to  holder  as  if  he  held  a  perfect  written  title;  Hogan  v.  Kurtz,  94 
U.  S.  776,  24  L.  Ed.  819,  Moore  v.  Greene,  2  Curtis,;  210,  Fed.  Cas.  9763, 
Harrison  V.  Pool,  16  Ala.  174,  Magill  v.  Brown,  16  Fed,  Cas.  420,  a^id  Cun- 
ningham V.  Frandtzen,  26  Tex.  42,  all  arguendo. 

Necessity  for  color  of  title  for  adverse  possession.  Note,  14  AxQ.  Bee 
765. 

Necessity  for  color  of  title  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession:  Note,  16  L.  R.  A.  (N.  S.)  1195,  1197, 
1206, 1208,  1210,  1220,  1236,  1257. 

The  elements  of  actual  disseizin  are  the  fact  ol[  entecing  and  the  iaten- 
tlon  to  usurp  possession. 

Approved  in  Morris  v.  Wheat,  11  App.  D:  C.  218,  219,  holding  that  the 
adverse  claim  of  title  and  possession  must  be  sufficient  to  put  owners  upon 
notice;  Probst  v.  Presbyterian  Church,  129  U.  S.  192,  82  L.  Ed.  646,  9  Sup. 
Ct.  265,  holding  that  claim  of  title  is  evidence  of  intention  to  usurp  pos- 
session; Brown  v.  Leete,  6  Sawy.  334,  2  Fed.  442,  holding  construction  of 
fence  evidence  of  intention  to  usurp  possession;  Trapnall  v.  Burton,  24 
Ark.  392,  continued  residence  is  not  necessary  where  publicity  has  been 
given  to  the  possession;  Moody  v.  Fleming,  4  Ga.  120,  121,  48  Am.  Dec. 
214,  entty  under  void  grant  and  conthiuous  possession  with  claitai  of  own- 
ership gives  title  as  against  the  State;  Fain  v.  Garthright,  5  Ga.  13,  entry 
under  contract  of  purchase  is  adverse ;  Grube  y.  Wells,  34  lo.wa,  150,  there 
must  be  claim  of  right  as  well  as  possession ;  Samuels  v.  Borrowscale,  104 
Mass.  211,  disseizin  may  be  shown  by  acts  of  notoriety  and  open,  exclusive 
possession;  Woodward  v.  McReynolds,  2  Pinn.  273,  possession  must  be  in 
good  faith,  not  a  mere  sham;  Ringo  v.  Woodruff,  43  Ark.  488,  on  what 
constitutes  adverse  possession. 

Distinguished  in  Livingston  v.  Peru  Iron  Co.,  9  Wend.  523,  holding  ad« 
verse  possession  may  not  commence  under  a  deed  obtained  by  fraud  or 
forgery;  Delancey  v.  Ganong,  9  N.  Y.  23,  holding  denial  of  landlord's  title 
by  tenant  does  not  amount  to  ouster. 


Ml  BRADSTREET  v.  HUNTINGTON.  5  Pet.  402-448 

For  what  property  or  iuvasion  of  possession  ejectment  is  Indntain- 
able.    Note,  116  Am.  J3t.  Rep.  571. 

Wlienever  one  in  possession  holds  for  himself,  to  the  exclusion  of  all 
others,  his  possession  is  adverse  to  all  others^  whatever  his  relations  to  others 
In  point  of  interest  or  priority.  ' 

Approved  in  Soper  v.  Lawrence  Bros.  Co.,  98  Me,  277^  56  Atl.  910,  hold- 
ing one  occupying  as  exclusive  owner  not  deemed  tenant  in  common ;  Wat- 
kins  v.  Holman,  16  Pet.  54,  10  L.  Ed.  885,  holding  where  conveyance  is 
executed  vendee  is  not  hound  to  rely  on  title  of  vendor  but  holds  adversely 
to  him  and  may  fortify  his  title  as  he  pleases ;  Crozall  v.  Shererd,  5  Wall. 
287^  18  L.  Ed.  579,  bona  fide  purchaser  holds  adversely  to  the  world,  &ni 
may  disclaim  the  title  under  which  he  entered  and  set  up  any  other ;  Brown 
V.  Leete,  6  Sawy.  337,  2  Fed.  445,  applying  rule  to  case  of  disputed  bound- 
ary ;  Pain  v.  Garthright,  5  Ga.  14,  applying  rule  to  one  holding  under  con- 
tract of  purchase;  King  v.  Carmichael^  136  Ind.  27,  48  Am.  St.  Rep.  308, 
35  N.  E.  512,  appljdng  rule  as  between  cotenants ;  Sands  v.  Davis,  40  Mich. 
20,  cotenant,  claiming  adversely,  may  purchase  adverse  title  and  set  it  up 
against  his  cotenants;  Macklot  v.  Dubreuil,  9  Mo.  485  (481),  43  Am.  Dec. 
554,  vendee  may  set  up  statute  of  limitations  in  bar  of  action  founded  on 
vendor's  title;  Ray  v.  Goodman,  1  Sneed,  592,  holding  vendee's  possession 
for  statutory  period  a  bar  to  action  by  vendor  to  enforce  lien  for  pur- 
chase money ;  Gore  v.  Faupel,  24  W.  Va.  244,  vendee's  x)08session  is  adverse 
when  conveyance  has  been  executed  from  vendor ;  Armstrong  v.  Morrill, 
14  Wall.  146,  20  L.  Ed.  772,  Roseboom  v.  Van  Vechten,  5  Denio,  426 ; 
Miller  v.  State,  38  Ala.  606,  Woodward  v.  Blanehard,  16  HI.  433,  Pattison 
v.  Maloney,  38  La.  Ann.  890,  all  arguendo. 

Distingnished  itt  Clarke  v.  McClnre,  10  Gratt.  311;  313,  holding  posses- 
sion under  parol  gift  of  life  estate  not  adverse;  Koiner  v.  Bankin,  11 
Gratt.  428,  discussing  question  of  possession  of  disputed  portion  of  con- 
flicting grants ;  Nowlin  v.  Reynolds,  25  Gratt.  142,  holding  possession  under 
equitable  title  derived  from  grantor,  is  not  adverse. 

Tenant's  right  to  aoqnire'  title  not  inconsistent  with  landlord's  when 
.tenancy. eommenced..  Note,  53  I^  B*  A.  946* 

Grantee  of  one  tenant  in  common  entering  under  conveyance  of  the ' 
whole  and  holding  as  sole  owner,  may  set  up  statute  of  limitations  against  his 
cotenants.  ^ 

Approved  in  Virginia  Coal  etc.  Co.  v.  Hylton,  115  Va.  425,  79  S.  E.  339, 
holding  that  tenant  in  common  may  enter  adversely  and  claim  in  severalty, 
and  where  h&does  so,  statute  of  limitation  will  run  in  his  favor;  Johnston 
V.  Virginia  Coal  etc.  Iron  Co.,  96  Va.  163,  31  S.  E.  87,  grantee  may  plead 
adverse  possession  against  grantor's  cotenants;  Van  Gunden  v.  Virginia 
Coal  etc.  Co.,  52  Fed.  853,  8  U.  S.  App.  229^  following  rule;  Owen  v.  Mor- 
ton, 24  Cal.  377,  any  act  of  cotenant  in  exclusive  possession  which  mani- 
fests his  intent'  to  possess  the  whole  is  ouster;  tJnger  v.  Mooney,  63  Cal. 
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693,  49  Am.  Rep.  105,  entry  under  deed  conveying'  whole,  is  strong  evi- 
dence of  ouster  of  cotena^ts;  Campan  y.  Dubois^  39  Mich.  286,  following 
rule;  Elder  v.  McClaskey,  70  Fed.  539,  37  U.  S.  App.  1,  applying  rule  by- 
analogy  to  grantee  of  holder  of  life  estate  taking  conveyance  of  whole 
estate;  Abernathie  v.  Consolidated  Virg.  M.  Co.,  16  Nev.  269,  intention  to 
oust  cotenant  must  be  manifested  by  unequivocal  outward  acts;  Foulke  v. 
Bond,  41  N.  J.  L.  641,  holding  conveyance  of  whole  estate  by  cotenant  and 
entry  thereunder,  ouster  and  disseizin ;  Town  v.  Needham,  3  Paige  Ch.  549, 
24  Am.  Dec.  249,  following  rule ;  Cooey  v.  Porter,  22  W.  Va.  125,  rule  applies 
to  coparceners. 

Distinguished  in  Parker  v.  Banks,  79  N.  C.  485,  holding  conveyance  by 
m<5rtgagor  in  possession  conveys  only  equity  of  redemption. 

Miscellaneous.  Cited  in  Wallace  v.  Collins,  5  Ark.  48^  89  Am.  Dec.  363; 
Adams  v.  Davis,  47  Ga.  341;  Sanders  v.  Robertson,  23  Miss.  391,  statute 
of  limitations  is  now  considered  a  meritorious  defense;  Baker  v.  Hale,  6 
Baxt.  51,  discussing  effect  of  successive  possessions  of  trespassers;  Cun- 
ningham V.  Frandtzen,  26  Tex.  38 ,  Heavner  v.  Morgan,  41  W.  Va.  441,  23 
S.  E.  878,  Link  v.  Doerfer,  42  Wis.  395,  24  Am.  Rep.  420,  entry  of  mere 
intruder  presumed  subservient  to  Ic^al  title. 

Adverse  possession  of  one  tenant  in  common,  creation  of  prescriptive 

title  thereby.    Note,  109  Am.  St.  Rep.  612. 
Adverse  possession  by  grantee  of  cotenant.    Note,  Ann.  Gas.  19150, 

1232. 
Effect  of  conveyance  by  one  cotenant  to  found  adverse  possession 

against  others.    Note,  32  L.  R.  A.  (N.  S.)  702. 

5  Pet.  449-460,  8  I*.  Ed.  187,  NEW  OBLEAKS  ▼.  UNITED  STATES. 

Not  cited.  \ 

Mode  of  preserving  for  review  oral  evidence  in  equity  case.    Note, 
Ann.  Gas.  191SA,  629. 

5  Pet.  451-456,  8  L.  Ed.  188,  LEVY  C0X7BT  v.  BXNGOOIJ). 

District  attorneys  have  general  superintending  authority  over  the  prosecu- 
.tion  and  must  provide  marshal  with  process  to  carry  Judgment  into  execu- 
tion. 

Cited  in  Confiscation  Cases,  7  Wall.  457,  }fi  L.  Ed.  198,  holding  attorney 
general  may  dismiss  prosecutions  for  confiscation,  notwithstanding  in- 
former has  an  interest  in  the  proceeding;  United  States  v.  Mackenzie,  26 
Fed.  Cas.  1119,  holding  that  it  is  most  conducive  to  the  orderly  adminis- 
tration of  justice  for  prosecution  to  be  conducted  by  the  district  attorney 
and  not  by  private  counsel. 

5  Pet.  457-469,  8  L.  Ed.  190,  HAWKINS  ▼.  BABNEY. 

All  reasonable  ends  of  Justice  are  sabserved  if  courts  of  State  are  left 
open  reasonable  time  for  asserting  one's  rights. 


9&3  HAWKINS  v.  BARNEY.  6  Pet.  467-409 

Approved  in  Kentucky  Union  Co.  v.  Commonwealth  of  Kentucky,  219 
U.  S.  163,  55  L.  Ed.  158»  31  Sup.  Ct.  171,  upholding  law  of  Kentucky  lim- 
iting right  of  bringing  suits  for  recovery  of  land  to  seven  years;  Wilson 
V.  Iseminger,  185  U.  S.  63,  46  L.  Ed.  807,  22  Sup.  Ct.  575,  upholding  Penn- 
sylvania statute  extinguishing  ground  rent  after  twenty-one  years  nonpay- 
ment; Lamb  v.  Powder  Riv.  etc.  Co.,  132  Fed.  438,  67  L.  R.  A.  558,  65 
C.  C.  A.  570,  Colorado  act  of  1899,  prescribing  limitations  on  actions  on 
foreign  judgments,  is  void  as  applied  to  action  on  foreign  judgment  based 
on  contract  rendered  prior  to  passage  of  action;  Louisville  etc.  R.  R.  Co. 
v.  Williams,  103  Ky.  378,  45  S.  W.  230,  upholding  l^slative  right  to  repeal 
charter  provision  of  railroad  limiting  time  for  suit  for  damage  to  stock; 
Soper  V.  Lawrence  Bros.  Co.,  98  Me.  284,  56  Atl.  913,  holding  Pub.  Laws 
1895,  c.  162,  p.  192,  is  as  to  pre-existing  titles  a  statute  of  limitation  and 
repose,  and  valid ;  Graves  v.  Howard,  159  N.  C.  602,  Ann.  Gas.  19140,  565, 
75  S.  E.  1001,  holding  act  of  January  1,  1907,  of  North  Carolina,  barring 
power  of  sale  was  not  unconstitutional,  since  it  goes  to  remedy  and  gives 
reasonable  time;  Terry  v.  Anderson,  95  U.  S.  633,  24  L.  Ed.  866,  holding 
statute  of  limitations  may  be  changed  so  as  to  affect  existing  rights,  pro- 
vided a  reasonable  time  be  given  for  commencing  actions  before  the  bar 
takes  effect ;  Koshkonong  v.  Burton,  104  U.  S.  675,  26  L.  Ed.  889,  holding 
constitutional  an  act  of  legislature  shortening  time  of  commencement  of 
action ;  Vance  v.  Vance,  108  U.  S.  521,  27  L.  Ed.  811,  2  Sup.  Ct.  859,  hold- 
ing constitutional,  by  analogy,  act  requiring  recording  of  mortgages, 
passed  subsequent  to  the  execution  thereof,  provided  reasonable  time  given 
to  comply  with  the  act ;  In  re  Brown,  135  U,  S.  705,  34  L.  Ed.  317,  10  Sup. 
Ct.  985,  holding  that  whether  act  shortening  time  of  bringing  actions  is  j 

constitutional  as  to  existing  actions  depends  upon  whether  a  reasonable 
time  is  left ;  Bishop  v.  Wilds,  1  Harr.  102,  holding  constitutional  a  statute 
enlarging  time,  and  applying  it  to  pending  actions;  Smith  v.  Tucker,  17 
N.  J.  L.  86,  holding  statute  constitutional  extending  right  of  action ;  Morse 
v.  Goold,  11  N.  Y.  288,  62  Am.  Dec.  107,  holding,  by  analogy,  statute  ex- 
empting certain  property  from  levy  applicable  to  existing  judgments; 
Strickland  v.  Draughan,  91  N.  C.  104,  applied  by  analogy  to  rule  shorten- 
ing period  of  filing  petitions  for  rehearing;  Cutts  v.  Hardee,  38  Ga.  355, 
and  Louisville  etc.  R.  R.  Co.  v.  Williams  (Ky.),  41  S.  W.  287,  both  arguendo. 

Distinguished  in  Parmenter  v.  State,  135  N.  Y.  168,  31  N.  E.  1039,  hold- 
ing unreasonable  a  statute  cutting  time  from  unlimited  period  to  a  few 
months;  Ex  parte  Pollard,  40  Ala.  83,  88,  holding  constitutional  a  law 
delaying  the  rendition  of  judgment. 

Constitutionality  of  statutes  of  limitation.    Note,,  50  Am.  Dec.  391. 

Bight  to  appropriate  derelict  is  one  of  universal  law. 
Cited  in  Dik^s  v.  Miller,  24  Tex.  424,  discussing  effect  of  abandonment 
by  deed  of  relinquishment. 

.   11—68 
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LimltatloiL  of  actions  is  governed  by  the  lex  fori. ' 

Cited  in  Munos  v.  Southern  Pacific  Co.,  51  Fed.  190,  2  U.  S.  App.  222,  hold- 
ing iex  fori  governs  as  to  right  of  action  for  death  arising  in  another 
State;  Bruce  v.  Luck,  4  G.  Greene,  143,  holding  that  it  is  no  answer  to 
plea  of  statute  that  contract  was  made  in  another  State;  Perkins  v.  Guy, 
66  Miss.  17&,  30  Am.  Rep.  512,  following  rule ;  Paine  v.  Drew,  44  N.  H. 
320,  holding  statute  of  forum  controls  even  when  action  barred  by  lex  loci ; 
Townsend  v.  Jemison,  9  How.  414,  13  L.  Ed.  197,  holding  further  that  lex  loci 
contractus  cannot  be  pleaded  in  bar;  Brunswick  Terminal  Co.  v.  National 
Bank,  88  Fed.  610,  applying  rule  in  action  to  enforce  stockholders'  liabil- 
ity ;  Bullock  V.  Bullock,  51  N.  J.  Eq.  451,  27  Atl.  438,  by  way  of  illustra- 
tion of  general  principle,  that  remedial  matters  are  governed  by  lex  fori; 
Amy  V.  Dubuque,  98  U.  S.  470,  25  L.  Ed.  229;  State  v.  Dews,  Charlt.  <Ga.) 
420,  arguendo. 

Distinguished  in  United  States  v.  Boomer,  183  Fed.  730,  106  C.  C.  A. 
164,  holding  that  where  statute  of  United  States  giving  remedy  imposes 
limitation,  statute  of  limitation  of  State  has  no  application;  Keyser  v. 
Lowell,  117  Fed.  404,  annulling  Colorado  statute  (Sess.  Laws  Colo.  1899, 
c.  113).  '' 

What  statute  of  limitations  will  govern  action  in  other  State  or  coun- 
try.   Note,  48  L.  R.  A.  637. 
Law  governing  limitations  oh  contract.    Note,  6  L.  R  A.  (N.  S.)  658. 

Kentucky  compact  providing  that  all  private  interests  in  Kentneky,  de- 
rived from  the  laws  of  Virginia,  shall  remain  valid  and  be  determined  by  the 
laws  existing  in  Virginia  at  the  time  of  the  coinpact,  Is  not  violated  by  the 
enactment  of  a  statute  of  lindtations  by  Kentucky. 

Cited  in  Porterfield  v.  Clark,  2  How.  125,  11  L.  Ed.  205,  affirming  valid- 
ity of  same  statute;  Planters'  Bank  v.  Sharp,  6  How.  33]:,  12  L.  Ed.  460, 
discussing  obligation  of  contracts ;  Pollard  v.  Kibbc,  14  Pet.  414,  10  L.  Ed. 
519,  discussing  effect  of  compacts  between  States ;  Eastern  Kentucky  Coal 
Lands  Corp.  v.  Commonwealth,  127  Ky.  693,  708,  106  S.  W.  268,  273,  hold- 
ing that  acts  relating  to  taxation  of  lands  in  Kentucky  and  of  limitation, 
over  which  Virginia  had  ceded  sovereignty,  were  not  in  violation  of  com- 
pact. 

Lapsed  land  defined  under  early  Virginia  law  respecting  public  lands. 
Quoted  in  Bead  v.  Dingess,  60  Fed.  25^  8  U.  S.  App.  526,  as  illustrating 
long-settled  policy  of  Virginia  relating  to  land  grants. 

Where  one's  title  deed  contains  exception  and  shows  that  part  of  the  land 
has  been  conveyed  to  third  person,  in  action  tor  trespass  burden  is  on  lilm 
to  show  trespass^  in  possession  of  tract  not  conveyed. 

Approved  in  Maxwell  v.  Dawson,  151  U.  S.  605,  38  L.  Ed.  285,  14  Sup. 
Ct.  464,  Reusens  v.  Lawson,  91  Va.  256,  21  S.  E.  356,  Harman  v.  Steams, 
95  Va.  71,  27  S.  E.  606,  and  Webb  v.  Phillips,  80  Fed.  959,  54  U.  S.  App. 
64,  all  following  rule;  Clark  v.  Courtney,  5  Pet.  352,  8  L.  Ed.  152,  arguendo; 
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Davis  ,v.  Commonwealth  Land  etc.  Co.,  1^1  Fed.  733,  applying  role  in  suit 
to  qniet  title;  Pennington  v.  Underwood,  59  W.  Va.  342,  53  S.  E.  465,  and 
Lummer  v.  Unruh,  25  Cal.  App.  106,  142  Pac.  917,  both  holding  that  where 
in  suit  to  quiet  title  one  relies  on  deed  containing  an  exception,  he  must 
show  land  does  not  fall  within  exception. 

Miscellaneous.    Cited  in  Peck  v.  Mallams,  10  N.  iT.  522. 

5  Pet.  470-478,  8  It.  Ed.  195,  UBWIS  ▼.  MABSHAIJ.. 

In  tills  case  the  court  followed  the  Kentucky  statute  upon  joinder  of 
parties. 

Cited  in  Lorman  v.  Clarke,  2  McLean,  576,  Fed.  Cas.  8516,  on  proposi- 
tion that  Federal  courts,  in  exercise  of  their  chancery  powers,  will  enforce 
equitable  rights  arising  under  State  statutes;  Clark  v.  Sohierj  1  Wood.  & 
M.  374,  Fed.  Cas.  2835,  following  Maine  statute  granting  trial  after 
defaxdt. 

Statute  of  limitations  may  be  set  up  as  a  defense  In  equity. 
Approved  in  Sis  v.  Boarman,  11  App.  D.  C.  121,  holding  that  if  statute 
of  limitations  has  not  run,  application  cannot  be  made  of  doctrine  of 
laches;  York's  Appeal,  110  Pa.  St.  83,  2  Atl.  69,  where  claim  is  not  pre- 
sented till  after  six  years  from  grant  of  letters  testamentary,  Orphans' 
Court  may  apply  statute  of  limitations  to  prevent  recovery. 

Statute  of  limitations  continues  to  run  against  nonresident  heirs  of  non- 
resident patentee  If,  before  Ms  death,  adverse  possession  had  commenced. 

Approved  in  Murray  v.  Houghton,  2  Ind.  Ter.  507,  52  S.  W.  49,  holding 
that  running  of  limitation  where  plaintiff  does  not  claim  title  is  not 
affected  by  death  of  one  entitled  to  possession  leaving  minor  heirs,  where 
limitation  began  to  run  before  death  occurred;  East  Tennessee  Iron  etc. 
Co.  V.  Wiggin,  68  Fed.  450,  37  U.  S.  App.  129,  holding  disability  of  heir 
cannot  be  added  to  that  of  his  ancestor,  both  being  without  United  States 
during  the  adverse  possession;  Dowell  v.  Tucker,  46  Ark.  452,  holding  that 
infant  heirs  of  married  woman  cannot  tack  their  disability  to  hers  when 
her  disability  has  been  removed  before  their  rights  accrue;  Henry  v.  Car- 
son, 59  Pa.  St.  303,  holding  that  if  disability  be  removed  before  death, 
one's  heirs  have  only  time  which  decedent  had  in  which  to  enter  and  have 
not  the  added  period  of  their  own  disability. 

In  this  case  the  court  applied  the  statute  of  limitations  of  the  State  in 
which  the  suit  was  commenced. 

Approved  in  Waller  v.  Texas  &  P.  Ry.  Co.,  229  Fed.  90,  holding  action 
on  bonds  was  barred  by  laches;  Buhl  v.  Stephens,  84  Fed.  926,  applying 
rule  restricting  a  State  statute  of  frauds. 

Statutes  of  limitation  are  statutes  of  repose. 
Cited  in  Leffingwell  v.  Warren,  2  Black,  606,  17  L.  Ed.  26S,  they  are 
favorably  regarded  in  all  courts  j  Merrill  v.  MonticellOi  66  Fed.  166,  they 
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should  not  be  viewed  unfavoral^Jy^  Bowman  v.  Oockrill^  6  Kan.  342,  they 
are  f  onnded  in  a  wise  and  salutary  policy. 

Entries  In  family  Bible  are  admissible  to  prove  date  of  death. 
Approved  in  Collins  v.  German-American  etc.  Assn.,  112  Mo.  App.  219, 
220,  86  S.  W.  894,  admitting  Irish  church  baptismal  record  as  evidence  of 
pedigree  and  of  entries  therein  though  party  making  entries  is  dead ;  Ewell 
i,  Ewell,  163  N.  C.  238,  Ann.  Oas.  1915B,  878,  79  S.  E.  511,  holding  where 
original  entry  of  birth  in  family  Bible  is  lost,  authentic  copy  is  admis- 
sible ;  Murray  v.  Supreme  Hive,  L.  0.  T.  M.,  112  Tenn.  680,  80  S.  W.  831, 
reports  of  boards  of  health  and  census  reports  are  competent  evidence  on 
questions. of  age  and  pedigree  on  hearing  of  complaint  for  expulsion  from 
benefit  society. 

Entries  in  family  Bible  or  other  religious  book  as  evidence.    Note, 
41  L.  B.  A.  452. 

Entries  in  church  register  of  burials  are  admissible  to  iirove  date  of  death. 
Approved  in  Hancock  v.  Cath.  Benev.  Leg.,  67  N.  J.  L.  616,  62  Atl.  302, 
regular  parish  register  of  Catholic  church  is  admissible  to  prove  contents; 
Bucher  v.  Showalter,  44  Okl.  694,  145  Pac.  1145,  holding  record  of  board 
of  health  showing  date  of  person's  birth  is  competent  evidence  on  issue  of 
age  of  such  person;  Kennedy  v.  Doyle,  10  Allen,  164,  holding  entry  in 
parish  register  of  baptism  admissible  to  prove  date  of  baptism;  Hunt  v. 
Chosen  Friends,  64  Mich.  675,  8  Am.  St.  Rep.  868,  31  N.  W.  577,  holding 
leaf  from  soldiers'  note-book  required  to  be  kept  by  law,  admissible  to 
show  ages  of  his  children ;  Howard  v.  Russell,  75  Tex.  177,  12  S.  W.  527, 
admitting  record  of  Masonic  lodge  on  question  of  pedigree;  Goodrich  v. 
Senate,  92  Me.  251,  42  Atl.  410,  admitting  jail  calendar  to  prove  period  of 
imprisonment  of  debtor. 

Admissibility   of  declarations   of  person   since   decieased.    Note,   11 
£.  B.  0.  280. 

5  Pet.  479^80,  8  I-  Ed.  198,  BANK  OF  UNITED  STATES  T.  MABTIK. 

Not  cited. 

5  Pet.  481-484,  8  L.  Ed.  199,  PELTZ  Y.  CLABEE. 

A  court  of  law  will  not  permit  an  outstanding  satisfied  mortgage  to  Im 
set  up  against  tlie  mortgagor. 

Approved  in  Peck  v.  Haley,  21  App.  D.  C.  235,  holding  bill  in  equity 
properly  dismissed  where' it  alleges  debt  secured  by  deed  of  trust  given  by 
former  owner  under  whom  plaintiff  claims  over  seventy  years  before  suit 
had  been  paid  though  no  formal  release  can  be  proved;  Ashley  v.  Cook, 
109  Ga.  657,  35  S.  E.  91,  deed  to  secure  debt  may  after  maturity  be 
pleaded  in  ejectment  suit  against  creditor;  Literer  v.  Huddleston  (Tenn. 
Ch.  App.),  52  S.  W.  1005,  assignment  of  debt  will  be  assumed  from  trans- 
fer of  mortgage;  Berry  v.  Derwart,  55  Md.  73,  holding  burden  of  proof 


997  PEYTON  v.  STITH,  5  Pet.  485-494 

on  mortgagor  to  show  satisfaction;  Porter  y.  Seeley,  13  Conn.  574,  hold-, 
ing  prior  outstanding  title  in  mortgagee  not  inconsistent  with  legal  title 
in  mortgagor;  Edwards  v.  Farmers'  Ins.  Co.,  21  Wend.  485,  holding  tender 
of  amonnt  of  mortgage  extinguishes  Hen  and  entitles  mortgagee  to  sue  in 
ejectment;  dissenting  opinion  in  Jennings  v.  Wood,  20  Ohio,  282,  deed 
from  mortgagor  to  mortgagee  conveys  mere  equity  of  redemption,  and  if 
deed  is  invalid,  mortgage  still  subsists;  Corwin  v.  CoUett,  16  Ohio  St.  294, 
holding  when  mortgagor  deeds  equity  of  redemption  to  mortgagee,  there 
is  no  merger  if  such  deed  be  afterward  set  aside;  Collins  v.  Doe,  33  Ala. 
95,  and  Chester  v.  Wellford,  2  Flipp.  352,  Fed.  Cas.  2662,  arguendo. 

Distinguished  in  Slaughter  v.  Doe,  67  Ala.  499,  holding  rule  aliter  in 
Alabama. 

Holder  of  equitable  title  who  has  paid  a  mortgage  debt  becomes  subro- 
gated to  rights  of  mortgagee. 

Approved  in  Arlington  State  Bank  v.  Paulsen,  57  Neb.  749,  78  N.  W. 
314,  doctrine  of  subrogation  is  equitable  and  should  be  applied  to  effect 
justiee;  Valle  v.  Fleming,  29  Mo.  162,  163,  77  Am.  Dec.  562,  563,  holding 
purchaser  at  void  adihinistrator's  sale  subrogated  to  rights  of  mortgagee 
in  payment  of  whose  mortgage  part  of  purchase  money  had  been  applied ; 
Moore  v.  Lindsay,  52  Mo.  App.  480,  subrogation  proceeds  on  theory  that 
mortgage  debt  was  paid ;  Sears  v.  Patterson,  54  Mo.  App.  281,  holding  one 
who  paid  mortgage  under  agreement  for  a  new  mortgage  subrogated  to 
rights  of  original  mortgagee  so  as  to  have  priority  over  second  mortgagee 
with  notice;  Carter  v.  Taylor,  3  Head,  33,  one  who  has  paid  part  of  mort- 
gage debt  is  subrogated  pro  tanto;  Arlington  State  Bank  v.  Paulsen  (Neb.), 
78  N.  W.  314,  person  advancing  money  under  mistake  of  law  upon  void 
conveyance  by  administrator  is  entitled  to  subrogation  to  the  extent  to 
which  the  money  was  applied  to  discharging  liens  of  the  estate;  Hubbard 
V.  Mill  Dam  Co.,  20  Vt.  406,  50  Am.  Dec.  43,  holding  subsequent  mort- 
gagor who  redeems  prior  mortgage  entitled  to  foreclosure  as  against  other 
subsequent  mortgagees;  Robinson  v.  Leavitt,  7  N.  H.  99,  Blodgett  v.  Hitt, 
29  Wis.  190,  and  McCloskey  v.  O'Brien,  16  W.  Va.  848,  all  arguendo. 

Distinguished  in  Wolff  v.  Walter,  56  Mo.  295,  where  one  paying  mort- 
gage has  no  interest  but  is  a  mere  stranger,  there  is  no  subrogation. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  R.  A.  51. 
Relief  of  purchaser  on  annulling  judicial  sale.    Note,  69  L.  R.  A.  49. 

Miscellaneous.  Cited  in  McLean  v.  Martin,  45  Mo.  400,  and  Corwin  v. 
CoUett,  16  Ohio  St.  294,  remarking  merger  never  presumed  against  equities 
of  the  parties;  dissenting  opinion  in  Jennings  v.  Wood,  20  Ohio^  282. 

5  Pet.  486-494,  8  L.  Ed.  200,  PEYTOK  v.  6TITH. 

Lands  entered  as  so  many  acres  on  southwest  side  of  certain  creek,  be^ 
ginning  at  mouth  and  running  up,  should  be  surveyed,  making  line  following 
general  coime  of  creek  center  and  not  base  of  survey. 
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Cited  in  Porter  v.  Robl),  7  Ohio  (pt.  I),  209,  where  the  entry  reqnired  the 
creek  to  be  kept  in  the  middle  of  the  survey. 

Tenant  claiming  adversely  cannot  contest  the  Tight  of  his  landlord  to 
possession  during  the  time  the  statute  has  to  run. 

Approved  in  Stover  v.  Davis,  67  W.  Va.  204,  49  S.  E.  1026,  following 
rule;  Duke  v.  Harper,  6  Terg.  286,  27  Am.  Dec.  464,  burden  is  on  tenant 
to  prove  notice  of  adverse  holding  to  start  statute. 

Disavowal  of  tenancy  works  forfeiture  of  term  and  entitles  landlord  to 
sue  in  ejectment  without  notice  to  quit. 

Cited  in  Fears  v.  Merrill,  9  Ark.  565,  50  Am.  Dec.  2S0,  applying  rule  by 
analc^y  to  forfeited  contract  of  purchase;  Swann  v.  Thayer,  36  W.  Va 
52, 14  S.  E.  425,  holding  possession  of  tenant  is  adverse  from  time  of  notice 
to  landlord  of  disavowal ;  Evans  v.  Enloe,  70  Wis.  349,  34  N.  W.  920,  where 
there  is  disclaimer  no  notice  is  necessary  to  authorize  ejectment* 

Disseizin  by  tenant.    Note,  16  Am.  Dec.  461. 

Judgment  for  defendant  in  action  for  forcible  oitry  does  not  destroy 
the  tenure  of  tenant. 

Approved  in  Stockley  v.  Cissna,  119  Tenn.  152,  104  S.  W.  796,  holding 
judgment  in  ejectment  is  not  bar  to  forcible  entry  action,  though  parties 
an^  land  be  same. 

Effect  of  a  judgment  against  a  tenant  as  res  judicata.    Note,  lH  Am. 

fit.  Bep.  40. 
Unlawful  detainer.    Note,  120  Am.  St.  Bep.  58. 

Possession  of  tenant  is  possenton  of  laodloid,  ntwltkstajidliig  tsnast  H 
claiming  adversely. 

Approved  in  McFarlane  v.  Kirby,  28  App.  D.  C.  395,  Lawrence  v.  EUer, 
169  N.  C.  213,  215,  85  S.  E.  292,  293,  and  Thomas  v.  Young,  81  Conn.  706, 
71  Atl.  1102,  all  holding  that  it  was  incumbent  upon  lessee  to  surrender 
possession  before  he  could  call  plaintiff's  title  by  claiming  adversely ;  Hagar 
V.  Wikoff,  2  Okl.  585,  39  Pac.  282,  one  going  into  possession  of  town  lot 
on  public  land  as  tenant  of  one  who  has  erected  building  thereon  cannot 
assert  claim  adverse  to  landlord  until  vacation  of  premises ;  Coyle  v.  Frank- 
lin, 54  Fed.  646,  13  U.  S.  App.  81,  period  of  possession  of  tenant  is  in- 
cluded in  possession  of  landlord  in  computing  time  necessary  to  give  him 
title  by  adverse  possession ;  Beal  v.  Brooks,  7  J.  J.  Marsh.  234,  88  Am.  Dec 
403, /applying  rule  to  possession  of  vendee  under  contract  of  sale;  Boss  v. 
Blair,  Meigs,  546,  burden  is  on  tenant  to  show  that  landlord  had  notice  of 
his  adverse  claim ;  dissenting  opinion  in  EUege  v.  Cooke,  5  Lea,  642,  arguing 
by  analogy  that  possession  of  vendee  is  possession  of  vendor;*  Howard  v. 
McKenzie,  54  Tex.  187,  discussing  possession  of  vendee;  Gates  v.  Kelsey, 
57  Ark.  527,  22  S.  W.  163,  and  Woolf  ork  v.  Buckner,  60  Ark.  168,  29  S.  W. 
374,  holding  purchaser  of  void  tax  title  has  no  constructive  possession. 
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Distingaished  in  Tillotson  v.  Kennedy,  5  Ala.  412,  39  Ant.  Dec.  333,  hold- 
ing tenant  disavowing  landl(Hrd  does  not  protect  landlord's  title. 

Necessity  for  color  of  title,  not  expiressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  16  L.  B.  A.  (N.  8.)  1196. 

Courts  of  eotnlty  adopt  by  analogy  tlie  same  rule  as  at  law  as  to  lapse 
of  time  necessary  for  constituting  possession  a  bar  to  action  for  ejectment. 

Cited  in  Boone  v.  Chiles,  10  Pet.  221,  9  L.  Ed.  404,  holding  lapse  of  time 
of  itself  is  complete  bar  to  equitable  relief;  Norris  v.  Haggin,  12  Sawy.  51, 
28  Fed.  278,  courts  of  equity  will  apply  statute  of  limitations  by  analogy; 
Baker  v.  Biddle,  Bald.  419,  Fed.  Cas.  764,  adopting  by  analogy  rule  of  law 
as  to  accounts  stated  by  failure  to  object;  York's  Appeal,  110  Pa.  St.  83, 
2  Atl.  69,  allowing  administrator  to  plead  statutevof  creditor's  claim,  al- 
though no  notice  to  creditors  had  been  published. 

Tenant  cannot  assert  hostUe  claim  while  he  ret^Ons  possession. 
Cited  in  Hagar  v.  Wikoff,  2  Okl.  585,  39  Pac.  282,  tenant  must  surrender 
possession  in  good  faith  before  he  can  assert  adverse  title. 

Estoppel  of  tenant  to  deny  his  landlord's  title.    Note,  89  Am.  St. 
B^.  90. 

6  Pet.  49&-604,  8  L.  Ed.  204,  FOWLE  v.  LAWEASOK. 

Courts  of  chancery  will  not  Interpose  in  matters  of  acconnt  unless  great 
complexity  exists  or  soma  difficulty  at  law  or  discovery,  is  required. 

Approved  in  In  re  Berwind-White  Coal  Min.  Co.,  116  Fed.  51,  equity 
jurisdiction  exists  where  accounting  at  law  is  impracticable;  Randolph  v. 
Tandy,  98  Fed.  941,  assuming  jurisdiction  at  law  in  garnishment  where 
accounting  at  law,  possible ;  Arkadelphia  Milling  Co.  v.  Barker,  109  Ark. 
179,  i59  S.  W.  211,  holding  court  of  equity  will  take  jurisdiction  wheretak- 
ing  of  account  is  of  complicated  nature;  Hosier  Constr.  Co.  v.  National 
Bank  of  Commerce,  36  Ind.  App.  276,  73  N.  E.  1008,  action  to  recover  for 
goods  sold  is  at  law  and  triable  by  jury,  though  complaint  alleges  defendant 
is  entitled  to  certain  credits,  which  sum  canno^  be  stated  because  unknown 
to  plaintiff,  and  concludes  with  prayer  for  accounting;  Baker  v.  Biddle, 
Bald.  420,  421,  Fed.  Cas.  764,  refusing  to  entertain  bill  when  amount  in 
controversy  was  a  pure  matter  of  calculation ;  State  v.  Bradshaw,  60  Ala. 
242,  refusing  to  interpose  when  adequate  remedy  existed  at  law;  Beggs  v. 
Edison  Co.,  96  Ala.  298,  38  Am.  Bt.  Bep.  97,  11  South.  382,  mere  allegation 
that  account  is  complicated  is  insufiicient,  facts  must  appear;  Hipp  v. 
Babin,  19  How.  278,  15  L.  Ed.  635,  holding  by  analogy  that  court  of  equity 
will  not  entertain  bill  for  recovery  of  land  when  full  relief  could  have  been 
had  at  law  j  McMartin  v.  Bingham,  27  Iowa,  237,  1  Am.  Bep.  267,  holding 
no  jurisdiction  where  matters  are  merely  mutual  setoffs;  Badger  v.  Mc- 
Namara,  123  Mass.  120,  holding  general  allegation  that  account  is  com- 
plicated insufficient;  Lamaster  v.  Scofield,  5  Neb.  154,  where  account  can 
be  fairly  taken  at  law,  equity  will  not  interfere;  Bellingham  v.  Palmer, 
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54  N.  J.  Eq.  141,  33  Atl.  201,  the  fact  that  methods  at  law  have  been  im- 
proved will  be  considered  in  determining  whether  question  is  too  com- 
X)licated  for  trial  at  law;  Gaines  v.  New  Orleans,  4  Woods,  219,  17  Fed.  19, 
holding  equity  has  jurisdiction  when,  by  reason  of  lapse  of  time  and  bad 
faith,  great  complexity  existed ;  Magic  Ruffle  Co.  v.  Elm  City  Co.,  14  Blatchf . 
114,  Fed.  Cas.  8960,  action  for  infringement  of  patent  where  ascertainment  of 
damages  is  complicated;  Pacific  R.  R.  v.  Atlantic  R.  R.,  20  Fed.  279,  allowing 
bill  where  nature  of  accounts  was  complicated;  Kirkman  v.  Vanlier,  7  Ala. 
224,  entertaining  bill  where  account  covered  many  years,  collecting  cases; 
White  V.  Hampton,  10  Iowa,  244,  sustaining  jurisdiction  where  matter  could 
be  better  investigated  than  at  law;  Burt  v.  Harrah,  65  Iowa,  645,  22  N.  W. 
911,  where  examination  of  accounts  by  a  jury  was  impracticable;  Smith  v. 
Bryce,  17  S.  C.  543,  holding  equity  will  not  interfere  where  there  is  no  ob- 
stacle at  law ;  Laf  ever  v.  Billmyer,  5  W.  Va.  38,  general  charge  that  accounts 
are  intricate  and  voluminous  will  not  sustain  jurisdiction;  Petty  v.  Fogle, 
16  W.  Va.  517,  and  Guarantee  Co.  v.  Mechanics'  Trust  Co.,  80  Fed.  771, 
47  U.  S.  App.  91,  where  complete  remedy  can  be  had  at  law,  equity  will  not 
interpose ;  Grafton  v.  Reed,  26  W.  Va.  440,  to  same  effect ;  Vaughan  v.  East 
etc.  R.  R.  Co.,  1*  Flipp.  624,  Fed.  Cas.  16,898,  action  for  damages  for  in- 
fringement of  patent  will  not  lie  in  equity,  unless  accounting  or  discovery 
be  demanded;  Baker  v.  Biddle,  Bald.  417,  Fed.  Cas.  764;  Copp  v.  Henniker, 

55  N.  H.  212,  arguendo. 

Denial  of  jury  trial  because  matters  in  issue  complicated.    Note,  89 
L.  B.  A.  (N.  S.)  52. 

In  this  case  tbe  court  raised  sua  sponte  tbe  point  that  it  had  no  Juiis- 
dlction. 

Cited  in  Allen  v.  Myers,  1  Alaska,  117,  after  applicant  for  patent  has 
initiated  proceedings  in  land  ofBce  under  Rev.  Stats.,  §§  2325,  2326,  inde- 
pendent suit  to  quiet  title  is  not  maintainable;  Morgan  v.  Beloit,  7  Wall. 
618, 19  L.  Ed.  206»  saying  the  objection  may  be  enforced  by  the  court,  though 
not  raised  by  the  pleadings  nor  suggested  by  counsel;  Parker  v.  Win- 
nipiseogee  Co.,  2  Black,  551,  17  L.  ISd.  3S7,  dismissing  bill  for  remedy 
against  a  nuisance;  Baker  v.  Biddle,  1  Bald.  416,  Fed.  Cas.  764,  holding; 
objection  may  be  sustained  whenever  raised;  Trustees  v.  Gleason,  39  Fla. 
774,  23  South.  540,  dismissing  bill  amounting  to  mere  ejectment. 

Distinguished  in  Oelrichs  v.  Spain,  15  WaU.  228,  21  L.  Ed.  44,  holding 
that  equity  jurisdiction  will  be  sustained  where  multiplicity  of  suits  is 
thereby  avoided. 

Jurisdiction  of  equity  is  undoubted  in  all  cases  wbere  an  action  of  me* 
count  would  be  proper  remedy  at  law  and  wliere  trustee  is  party. 

Approved  in  Quirk  v.  Quirk,  155  Fed.  201,  applying  rule  where  son  was 
agent  to  collect  father's  rents;  George  v.  Ford,  36  App.  D.  C.  332,  where 
fiduciary  relationship  exists  between  stockholders  and  one  had  procured 
fraudulent  contract  from  other,  and  ascertainment  of  damages  will  involve 
corporate  transactions  of  complex  nature,  equity  has  jurisdiction;  Temple- 
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ton  V.  Bockler,  73  Or.  507, 144  Pac.  409,  holding  where  fiduciary  relationship 
exists  and  dnty  rests  on  one  to  other,  courts  of  equity  have  jurisdiction  to 
settle  accounts;  Davis  v.  Hofer,  38  Or.  153,  63  Pac.  57,  equity  has  jurisdic- 
tion of  accounting  between  stockholder  and  director;  Levi  v.  Evans,  57 
Fed.  681,  18  U.  S.  App.  293,  sustaining  jurisdiction  in  suit  to  establish 
trust  and  force  an  accounting;  Huff  v.  Thrash,  75  Va.  548,  holding  coad- 
ministrators to  be  trustees  within  the  rule;  Tillar  v.  Cook,  77  Va.  480, 
jurisdiction  of  law  and  equity  is  concurrent  in  matters  of  account;  Sala- 
mone  v.  Keiley,  80  Va.  98,  in  all  cases  involving  trustees  equity  is  proper 
forum. 

5  Pet.  60&-517,  8  L.  Ed.  207,  M;BNA&D  ▼.  J^BBASUL 

The  right  to  Involuitary  service  of  an  indivldaal  could  not  bave  had  Its 
source  under  Ordinance  of  1787. 

Cited  in  Jarrot  v.  Jarrot,  2  Gilm.  29,  holding  that  ordinance  cannot  be 
so  construed  as  to  found  or  strengthen  a  right  in  slaves. 

In  this  case  plaintiff's  mother  was  a  slave,  hut  plaintiff  was  bom  In  BU- 
nols  after  passage  of  Ordinance  of  1787;  decision  of  Missouri  Supreme  Court 
that  plaintiff  was  free  held  to  uphold  ordinance. 

Cited  in  Jarrot  v.  Jarrot,  2  Gilm.  10,  descendants  of  slaves  bom  since 
Ordinance  of  1787  cannot  be  held  as  slaves  in  Illinois. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.   Note,  Ann.  Oas.  1915D,  945,  947. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  534,  539. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  52  L.  B.  A.  (N.  S.)  308,  313,  814. 

6  Pet.  518-528,  8  L.  Ed.  212,  SMITH  v.  XJKIOK  BANK  OF  aSOBGETOWK. 

Effects  of  Intestate  are  distributed  among  bis  creditors  according  to  the 
law  of  the  situs. 

Approved  in  Lewis  v.  Rutherford,  71  Ark.  220,  72  S.  W.  374,  where  on 
death  of  nonresident  leaving  property  here,  administrators  appointed  in 
both  States,  probate  court  here  could  not  order  ancillary  administrator 
to  pay  to  primary  administrator  assets  so  that  all  creditors  would  receive 
equal  percentage  of  debts;  Willard  v.  Wood,  1  App.  D.  C.  63,  holding  that 
where  obligajkion  is  created  by  covenant  of  nonresident  in  deed  recorded 
and  operative  in  another  State,  it  is  not  local  assent  upon  which  local 
administrator  can  maintain  action;  Miller  v.  Hoover,  121  Mo.  App.  573, 
97  S.  W.  211,  holding  that  administrator  of  deceased  Virginian,  appointed 
in  Missouri  where  defendant  resides,  could  maintain  suit  there  on  Virginia 
judgment;  Jones  v.  Drewry,  72  Ala.  317,  holding  that  judgment  of  sister 
State  will  not  bar  plea  of  nonclaim  in  action  to  subject  property  within 
another  State  to  creditor's  claim;  Bell  v.  Suddeth,  2  Smedes  &  M.  533,  and 
Davis  V.  Smith,  5  Ga.  296,  48  Am.  Dec.  296,  holding  administrator  can 
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neither  sne  nor  be  sued  out  of  State  in  which  he  is  appointed;  Rice  v. 
Harbeson,  63  N.  T.  602,  judgment  against  executor  does  bind  creditor  in 
foreign  court;  Cureton  v.  Mills,  13  S.  C.  430,  S6  Am.  Rep.  715,  where 
property  has  been  sold  in  one  State  and  proceeds  brought  into  another  by 
administrator,  he  must  account  in  courts  of  latter;  Lee  v.  Creditors,  2 
La.  Ann.  604,  in  distribution  under  insolvency  laws,  law  of  situs  controls; 
Corrie's  Case,  2  Bland  Gh.'  498,  499,  McLure  v.  Melton,  24  S.  C.  568,  58 
Am.  Rep;  277,  arguendo. 

Denied  in  dissenting  opinion  in  Harrison  v.  Nixon,  9  Pet.  518,  520,  521, 
533,  9  L.  Ed.  214,  215,  220,  according  to  which  the  law  of  domicile  now 
governs. 

Distinguished  in  Garland  v.  Rowan,  2  Smedes  &  M.  635,  636,  confining 
the  application  of  the  principal  case  to  distribution  of  assets  to  creditors, 
and  holding  lex  domicilii  applies  to  distribution  of  personal  property  to 
heirs ;  Heydock's  Appeal,  7  N.  H.  502,  holding  personal  assets  distributable 
according  to  law  of  domicile;. Dow  v.  Lillie,  26  N.  D.  530,  L.  R«  A.  1915D, 
754,  144  N,  W.  1088,  where  claim  allowed  against  Iowa  estate  but  assets 
within  jurisdiction  were  insufficient  to  pay  it,  ancillary  administrator's 
petition  in  North  Dakota  to  sell  lands  of  decedent  and  transmit  property 
to  Iowa  to  pay  debts  should  be  granted. 

Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts. 
Note,  L.  R.  A.  1916D,  761. 

Goods  found  within  a  sovereign's  Jurisdiction  are. subject  todts  laws. 
Approved  in  Manley  v.  Mayer,  68  Kan.  383,  75  Pac.  552,  upholding 
Administrator's  Act,  §  203,  relative  to  enforcing  of  contracts  of  nonresident 
decedents  who .  owned  realty  in  Kansas,  by  attachment  in  suit  against  non- 
resident executor;  Cooper  v.  Philadelphia  Worsted-  Co.  (Lees  v.  Harding 
etc.  Co.),  68  N.  J.  Eq.  625,  60  Atl.  353,  contract  with  reference  to  title 
to  machineiy  situated  in  another  State  made  there  between  resident  thereof 
and  New  Jersey  corporation,  and  is  to  be  there  performed,  is  governed  by 
law  of  that  State;  Brown  v.' Smart,  145  U.  S.  457,  36  L.  Ed.  775, 12  Sup.  Ct. 
959,  holding  by  analogy  that  State  has  ix)wer  to  regulate  conveyance  of  all 
property  within  its  limits,  and  that  State  insolvency  law,  declaring  void 
conveyances  by  way  of  preference,  is  not  unconstitutional;  Woodhull  v. 
Wagner,  1  Bald.  299,  301,  Fed.  Cas.  17,975,  on  extraterritorial  effect  of  State 
laws;  Donald  v.  Hewitt,  33  Ala.  546,  73  Am.  Dec.  433,  Jacquith  v.  Express 
Co.,  60  N.  H.  63,  arguendo. 

Ancillary  administration.    Note,  35  Am.  Dec.  486. 

Oontracts  contra  bonos  mores  or  against  the  policy  or  laws  of  a  State 
will  not  be  enforced  in  the  courts  of  a  State,  though  lawful  in  the  State - 
tn  which  they  are  entered  into. 

Approved  in  New  Orleans  Terminal  Co.  v.  Hanson,  188  Fed.  642,  643, 
110  C.  C.  A.  452,  holding  provision  of  Code  of  Louisiana  giving  preference 
to  seller  of  movable  property  over  other  creditors  of  purchaser  cannot  be 
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enforced  in  another  State;  Herschfeld  v.  Dexel,  12  Ga.  586,  refasing  to 
sustain  assignment  of  property  within  State  contrary  to  its  policy,  though 
assignment  was  made  in  a  foreign  State  and  valid  according  to  its  laws; 
Varnum  v.  Camp,  13  N«  J.  L.  332,  25  Am.  Dec.  482,  holding  invalid  foreign 
assignment  for  benefit  of  creditors,  preferring  one  creditor  in  contraven- 
tion of  policy  of  State  where  property  was  situated. 

Distinguished  in  Receiver  v.  National  Bank,  34  N.  J.  Eq.  453,  holding 
State  will  not  interfere  with  foreign  assignment,  except  in  favor  of  its 
own  citizens,  even  though  the  assignment  be  void  according  to  the  lex  loci 
rei  sitae. 

Miscellaneous.  Cited  in  Ex  parte  McGee,  33  Or.  170,  54  Pac.  1093,  to 
effect  that  proceedings  of  sheriff  under  execution  are  in  the  cause ;  Dickin- 
son V.  Harbison,  78  N.  J.  L.  100,  72  Atl.  942,  levy  on  property  sold  in 
violation  of  bulk  sales  law  providing  that  no  proceedings  shall  be  brought 
against  purchaser  to  invalidate  sale  after  ninety  days,  is  "proceeding" 
within  such  law;  Coles  v.  Kelsey,  2  Tex.  570,  quoting  expression  "rather 
a  metaphysical  position  than  a  practical  and  legal  truth." 

5  Pet.  529^79,  8  L.  Ed.  216,  ^VINSHIP  v.  BANK  OF  UNITED  STATES. 

Where  copartnership  is  formed  for  particular  purpose,  it  is  in  itself  a 
grant  of  power  to  active  members  to  transact  its  business  in  the  usual  way, 
and  every  person  with  whom  they  trade  has  a  right  to  consider  that  they 
represent  the  actual  company,  whoever  may  compose  it. 

Approved  in  Shackleford  v.  Williams,  1821  Ala.  95,  62  South.  57,  holding 
partners  have  mutual  authority  to  bind  each  other  by  contracts  relating  to 
partnership  business;  Stevens  v.  McLachlan,  120  Mich.  289,  79  N.  W.  628, 
partner  in  trading  firm  has  power  to  borrow  money  by  firm  note ;  Powell  v. 
Flowers,  151  N.  C.  143,  65  S.  E.  818,  holding  warranty  of  partner  bound 
his  partner,  though  made  without  knowledge  or  consent  of  latter;  Tate  v. 
Clements,  16  Fla.  352,  holding  proof  that  material  was  purchased  by  one 
partner  in  name  of  firm  and  afterward  used  by  it  sufficient  to  establish 
liability  of  copartner;  Smith  v.  Collins,  115  Mass.  400,  holding  admissible 
a  declaration  of  partner  at  time  of  borrowing  money  that  it  was  for  use 
of  the  firm;  Heim  y.  McCaughan,  32  Miss.  43,  66  Am.  Dec.  695,  partnership 
bound,  though  in  excess  of  terms  of  partnership,  if  such,  as  third  person 
might  reasonably  suppose,  included  within  partnership  business;  Falcr  v. 
Jordan,  44  Miss.  287,  holding  power  to  negotiate  commercial  paper  implied 
to  members  of  commercial  partnership;  Tilford  v.  Ramsey,  37  Mo.  566,  one 
partner  may  renew  partnership  note  given  by  firm  for  debt  of  individual 
partner;  Loudon  Savings  Fund  Society  v.  Hagerstown  Sav.  Bank,  36  Pa. 
St.  504,  78  Am.  Dec.  393,  jury  are  to  determine  whether  transaction  is  in 
the  usual  course  of  business ;  Hoskinson  v.  Eliot,  62  Pa.  St.  400,  rule  applies 
to  both  commercial  and  manufacturing  partnerships;  Bigelow  v.  Elliot, 
1  Cliff.  40,  Fed.  Cas.  1399,  discussing  question  of  authority  of  partners; 
Parker  v.  Burgess,  5  B.  I.  280,  281,  holding  partnership  bound  by  note 
wrongfully  indorsed  to  innocent  third  party ;  Planters'  Bank  v.  Bivingsville 
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Co.,  10  Rich.  102,  holding  question  whether  act  is  done,  in  capacity  as  part- 
ner is  one  for  jury. 

Distinguished  in  Allen  v.  Caiy,  33  La.  Ann.  1460,  holding  rule  not  appli- 
cable where  transaction  is  out  of  usual  line  of  business. 

Partner  has  authority  to  borrow  money  on  credit  of  tlie  partnership  in 
the  customary  manner,  notwithstanding  secret  restriction  on  his  powers,  if 
unknown  to  the  lender. 

Approved  in  Union  Nat.  Bank  v.  Neill,  149  Fed.  716,  upholding  liability 
of  firm  to  bona  fide  holder  on  accommodation  note  signed  by  member  in 
firm  name;  First  Nat.  Bank  v.  Webster,  130  Minn.  279,  153  N.  W.  737, 
holding  that  partnership  is  liable  upon  its  note  made  by  partner  who  ap- 
propriated money  borrowed  thereon,  payee  being  without  notice  and  acting 
in  good  faith ;  Seuf ert  v.  Gille,  230  Mo.  481,  31  L.  B.  A.  (N.  S.)  471,  131 
S.  W.  109,  holding  that  renewal  of  firm  note  by  one  partner  after  dissolu- 
tion without  notice  to  payee  is  binding  on  copartner ;  Dowling  v.  Exchange 
Bank,  145  U.  S.  616,  36  L.  Ed.  797,  12  Sup.  Ct.  930,  holding  question 
whether  usual  course  of  business  is  pursued  is  one  of  fact  for  jury;  Deitz 
V.  Regnier,  27  Kan.  106,  partner  of  trading  partnership  has  authority  to 
borrow  money  for  the  purpose  of  the  business;  Stimson  v.  Whitney,  130 
Mass.  595,  holding  rule  true,  even  where  partnership  dissolved,  if  partners 
continue  in  business  without  notice  of  the  change;  Faler  v.  Jordan,  44 
Miss.  287,  288,  holding  power  implied  from  very  existence  of  commercial 
partnership;  Sylverstein  v.  Atkinson,  45  Miss.  87,  it  is  no  concern  of  the 
lender  that  the  fund  is  misajfplied;  Holt  v.  Simmons,  16  Mo.  App.  Ill, 
partner  in  trading  firm  has  authority  to  borrow  money,  and  buying  and 
selling  IS  the  test  whether  it  is  a  trading  firm ;  Davis  v.  Cc^k,  14  Nev.  287, 
holding  partner  having  authority  to  purchase  may  give  notes  in  payment; 
Dow  V.  Moore,  47  N.  H.  424,  rule  applied  to  joint  trading  concern;  Gano 
V.  Samuel,  14  Ohio,  601,  managing  partner  has  authority  to  borrow  money. 

Distinguished  in  Lee  v.  National  Bank,  45  Kan.  9,  11  L.  B.  A.  239,  25 
Pac.  196,  holding  partner  in  commission  business  has  no  authority  to  make 
note  in  firm  name;  Bloom  v.  Helm,  53  Miss.  29,  where  partner  accepts 
accomiisodation  paper  it  is  his  personal  acceptance  if  payee  has  notice  of 
the  accommodation  character  of  the  paper;  Cargill  v.  Corby,  15  Mo.  428, 
rule  does  not  apply  where  one  has  notice  of  want  of  authority;  Bank  v. 
Noyes,  62  N.  H.-  39,  and  in  nontrading  partnerships  no  authority  to  borrow 
money  is  implied. 

Power  of  partner  to  bind  firm.    Note,  19  £.  B.  0.  436,  438. 

« 
In  this  case  maker  of  notes  was  called  as  witness  against  indorsers  and 

release  of  liability  as  to  him  shown,  whether  he  was  disqualified  not  decided, 
court  being  divided. 

Cited  in  Way  v.  Arnold,  18  Ga.  190,  holding  witness  disqualified  without 
a  release;  Philbrook  v.  Handley,  27  Me.  57,  holding  debtor  competent  wit- 
ness in  action  for  damages  against  third  person  for  aiding  such  debtor 
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in  fraudulently  concealing  his  property;  Eastman  v,  Winship,  14  Pick.  46, 
holding  same  witness  as  in  principal  case  not  disqualified  upon  same  state 
of  facts. 

Distinguished  in  Low  v.  Blodgett,  21  N.  H.  124,  holding  precedent  not 
applicable  when  interest  of  witness  is  acquired  subsequent  to  suit. 

One  sharing  in  profit,  althougli  not  actually  in  the  firm,  Is  responsible 
for  all  its  debts. 

Cited  in  Bigelow  v.  Elliot,  1  Cliff.  35,  Fed.  Cas.  1399,  holding  sharing 
of  profits  true  test  of  copartnership;  Bank  of  Hennessey,  48  N.  Y.  553, 
554,  holding  where  one  was  to  share  profits  he  was  liable  upon  draft 
although  drawn  in  name  of  individual  but  for  benefit  of  partnership; 
Chapman  v.  Devereux,  32  Vt.  619,  such  partnership  is  limited  to  the  com- 
mon interest;  De  Cordova  v.  Korte,  7  N.  M.  685,  41  Pac.  528,  holding  by 
analogy  that  deed  to  individual  may  be  shown  to  be  deed  to  the  partner- 
ship; Commercial  Bank  v.  Miller  (Va.),  31  S.  E.  815,  agreement  to  share 
profits  and  losses  between  two  firms  makes  the  individuals  partners  pro 
tanto.  . 

Distinguished  in  Chapline  v.  Conant,  3  W.  Va.  519,  100  Am.  Dec.  T75, 
where  one  is  not  held  out  as  partner  he  is  chargeable  only  when  he  has 
some  ownership  in  the  profits  as  they  accrue  and  are  not  divided  into  por- 
tions or  dividends;  Omaha  v.  Rucker,  6  Colo.  App.  339,  40  Pac.  855,  where 
profits  constitute  mere  basis  of  compensation  there  is  no  partnership; 
Buckner  v.  Lee,  8  Ga.  293,  where  credit  is  extended  to  individual  member, 
firm  is  not  liable;  Chaffraix  v.  Lafitte,'30  La.  Ann.  653,  question  of  part- 
nership is  one  joi  intent,  wh^e  there  has  been  no  holding  out  to  the  public. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note,  18 
L.  B.  A,  (N.  S.)  971,  977,  1000,  1023,  1082. 

Partnership  for  trading  purposes  is  governed  by  certain  general  prin- 
ciples known  to  public  whicb  subserve  purpose  of  justice  and  which  society  is 
concerned  iH  sustaining. 

Approved  in  Carter-Montgomerie  v.  Steele,  83  Mo.  App.  215,  partner  may 
by  promissory  note  bind  firm  which  buys,  manufactures  and  sells;  Kimbro 
V.  Bullitt,  22  How.  268,  16  L.  Ed.  317,  holding  verdict  of  jury  conclusive 
that  partnership  is  a  trading  partnership  and  thereby  invested  with  all  the 
powers  and  subject  to  all  the  obligations  incident  thereto;  National  Bank 
V.  White,  30  Fed.  415,  holding  nature  of  partnership  determined  as  to  third 
persons  not  by  articles  of  copartnership,  but  by  what  it  assumed  to  the 
public  to  be ;  Smith  v.  Collins,  115  Mass.  399,  partnership  for  purpose  of 
buying  and  selling  cattle  is  a  trading  partnership;  Holt  v.  Simmons,  16 
Mo.  App.  109,  holding  partner  in  trading  firm  has  implied  power  to  borrow 
money  on  the  firm  credit. 

Dormant  partner  implies  both  secrecy  and  inactivity. 
Cited  in  Bank  v.  Thomas,  47  N.  Y.  19,  holding  partner  not  dormant 
whose  connection  with  the  firm  was  active  and  open. 
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Stipnlaiions  reBtilcting  powers  of  partnen  bind  paitnezt  hat  not  inno- 
cent third  persoliB  who  trust  general  commercial  law. 

Approved  in  Slayden,  Fakes  &  Co.  v.  Lance,  151  N.  C.  494,  66  S.  E.  450, 
holding  partnership  is  not  bound  where  person  dealing  with  one  partner 
has  a  notice  of  limitation  upon  latter's  authority;  Moore  v.  May,  117  Wis. 
204,  94  N.  W.  49,  holding  in  action  against  members  of  partnership  for 
money  loaned,  fact  that  business  was  not  being  conducted  as  prescribed  in 
articles  of  copartnership  was  no  defense;  Manville  v.  Parks,  7  Colo.  136, 
2  Pac.  217,  holding  stipulations  of  the  partners  inter  se  cannot  affect  their 
liability  to  third  persons;  Rice  v.  Jackson,  171  Pa.  St.  98,  32  Atl.  1038, 
holding  rule  not  restricted  to  commercial  partnerships;  Meehan  v.  Valen- 
tine, 145  U.  S.  619,  36  L.  Ed.  840,  12  Sup.  Ct.  973,  discussing  generally 
question  of  liability  of  partner  to  third  persons. 

Besponsibility  of  secret  partners  in  all  partnership  transactions  is  the 
same  as  that  of  active  partners. 

Cited  in  In  re  Munn,  3  Biss.  447,  7  Bank.  Reg.  472,  Fed.  Cas.  9925,  secret 
partner  is  liable  not  because  credit  is  supposed  to  have  been  given  to  the 
firm  by  reason  of  his  connection,  but  because  he  is  one  of  the  contracting 
parties ;  Griffin  v.  Orman,  9  Fla.  51,  and  he  may  be  joined  in  action  under 
firm  name;  Phillips  v.  Nash,  47  Ga.  228,  holding  rule  applies  even  though 
there  be  agreement  between  the  partners  to  the  contrary;  Robertson  v.  De 
Lizardi,  4  Rob.  (La.)  315,  holding  third  party  need  not  even  show  he  knew 
of  existence  of  partnership ;  Richardson  v.  Farmer,  36  Mo.  44,  88  Am.  Dec. 
132,  third  party  may  sue  dormant  partner  when  he  learns  of  his  existence 
though  he  had  no  knowledge  of  him  at  time  of  contracting.  . 

Dormant  partners  and  their  powers  and  liabilities.    Note,  56  Am.  Dec 
148,  150. 

Miscellaneous.  Cited  in  Pollard  v.  Stanton,  7  Ala.  764,  on  proposition 
that  partners  as  between  themselves  may  regelate  their  liabilities  by  con- 
tract ;  Doane  v.  Cummins,  11  Conn.  159,  as  affirming  Bank/  v.  Binney, 
5  Mason,  176,  Fed.  Cas.  16,791 ;  De  Cordova  v.  Korte,  7  N.  M.  685,  41  Pac. 
528,  name  of  individual  used  as  grantee  may  be  shown  to  be  a  partnership 
name. 

5  Pet.  580-603,  8  L.  Ed.  234,  TIEBNAN  v.  JACKSON. 

Whatever  may  be  inaccuracy  of  expression  or  inaptness  of  words,  if 
Intention  to  pass  legal  title  to  property  can  be  clearly  discovered,  court  will 
give  effect  to  it. 

Cited  in  Debney  v.  State  Bank,  3  S.  C  158,  construing  language  of  State 
statute;  Beacom  v.  Amos,  161  N.  C.  366,  77  S.  E.  411,  holding  deed  should 
be  construed  as  whole  according  to  intention  of  grantor,  and  same  rale 
applies  to  series  of  deeds  relating  to  same  transaction ;  Williamson  v.  Bit- 
ting, 159  N.  C.  324,  74  S.  E.  810,  holding  an  instrument  was  mortgage 
under  rule  that  law  will  not  allow  plain  intention  to  be  defeated  by  omis- 
sion of  technical  words. 
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Althoagli  at  law  choses  in  action  are  not  assignable,  yet  if  assigned  and 
debt<^  promise  to  pay  debt  to  assignee,  action  will  lie  by  assignee  against 
debtor  for  money  received  to  bis  use. 

I  Cited  in  Clarke  v.  Thompson,  2  R.  I.  150,  following  rule;  Florida  Coca 
Cola  Bottling  Co.  v.  Ricker,  136  Ga.  417,  71  S.  E.  736,  holding  where  per- 
sons took  ass^^nment  of  chose  in  action  to  themselves  individually,  corpo- 
ration thereafter  chartered  to  which  chose  wai^  assigned,  could  not  main- 
tain action  in  its  own  name;  Dibble  v.  Gaston,  Char  It.  (Ga.)  446,  holding  \ 
funds  in  hands  of  third  party  liable  to  garnishment  by  creditor  of  assignor 
until  promise  by  holder  to  pay  as  directed;  Baker  v.  Biddle,  Bald.  422, 
Fed.  Cas.  764,  holding  where  trustee  gives  covenant  to  perform,  remedy  is 
at  law ;  Brown  v.  Chambers,  12  Ala.  706,  'holding  assignment  a  sufficient 
consideration  for  promise  to  pay  the  assignee ;  Lane  v.  Magdeburg,  81  Wis. 
349,  51  N.  W.  564,  holding  assignment  invalid  as  against  receiver  in  in- 
solvency where  holder  of  fund  had  not  received  n6tice  of  the  assignment; 
Cashman  v.  Harrison,  90  Cal.  302,  27  Pac.  285,  and  Sands  v.  Matthews,  27 
Ala.  403,  holding  that  funds  in  hands  of  drawee  are  not  assigned  until 
acceptance  of  bill;  Price  v.  Bradford,  5  Ga.  366,  assignee  must  ordinarily 
sue  in  name  of  assignor;  Vanderwerken  v.  Glenn,  85  Va.  13,  6  S.  E.  808, 
and  Lewis  v.  Glenn,  84  Va.  980,  6  S.  E.  883,  holding  assignee  of  corpora- 
tions for  benefit  of  creditors  where  assignment  has  been  assented  to  by  the 
stockholders  may  sue  stockholders  in  his  own  name  for  unpaid  calls. 

Distinguished  in  dissenting  opinion  in  Bank  v.  Baxter,  31  Vt.  118,  argu- 
ing that  a  deposit  in  bank  by  one  to  the  credit  of  another  amounts  to  a 
payment  to  the  latter  even  before  he  has  notice  of  the  deposit. 

At  law  cboses  in  action  are  not  assignable. 

Approved  in  Glenn  v.  Marbury,  145  U.  S.  508,  36  L.  Ed.  794,  12  Sup.  Ct. 

917,  holding  actions  by  receiver  of  insolvent  company  to  recover  assessment 

made  by  the  court  must  be  brought  in  the  name  of  the  company;  Scott  v. 

Metcalf,  13  Smedes  &  M.  569,  action  must  be  brought  in  name  of  assignor. 

Order  approsriating  part  of  deposit  of  goods  or  money  to  spedflc  pur- 
pose does  not  amount  to  assignment  until  assented  to  by  consignee  or  drawee 
and  person  in  wh^se  favor  order  is  drawn. 

Approved  in  Priest  v.  Hodges,  90  Ark.  134,  118  S.  W.  254,  holding  that 
when  seller  of  cotton  weighed  it  after  notice  given  buyer  of  intention  to 
do  so,  and  buyer  did  not  attend  or  accept  cotton,  sale  was  not  complete; 
Gibson  v.  Finley,  4  Md.  Ch.  78,  holding  order  for  part  of  fund  not  equi- 
table assignment  until  assented  to  by  drawee;  Wilson  v.  Carson,  12  Md. 
74,  holding  assignment  of  part  of  fund  not  valid  until  recognized  by 
drawee;  Hull  of  a  New  Ship,  2  Ware  (Dav.),  207,  Fed.  Cas.  6859,  as  to 
creditor's  right  to  split  his  demand  by  assignment;  Eichelberger  v.  Mur- 
dook,  10  Md.  379,  69  Am.  Dec.  143,  holding  by  analogy  that  no  privity  exists 
between  consignee  and  assignee  until  recognition  of  latter  by  the  former; 
Bank  v.  Rice,  107  Mass.  44,  9  Am.  Rep.  6,  discussing  case  where  order  was 
for  greater  amount  than  fundj  Wadlington  v.  Covert,  51  Miss.  636,  when 
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assented  to,  order  amounts  to  assignment ;  Winkley  v.  Foye,  33  N.  H.  175j 
66  Am.  Dec.  716,  even  where  assignment  is  of  whole  fund  it  may  be  re- 
voked until  the  consignee  or  trustee  has  recognized  the  payee  in  such  a 
way  as  to  create  a  privity  between  them;  Harris  v.  Clark,  3  N.  Y.  116, 
61  Am.  Dec.  357,  holding  gift  of  draft  causa  mortis  not  a  valid  assignment 
as  against  executors  of  deceased  or  against  drawee;  Hopkins  v.  Beebe,  26 
Pa.  St.  88,  assignment  of  less  than  amount  of  fund  does  not  amount  to 
legal  assignment;  Jackson  v.  Tieman,  15  La.  491,  assignment  of  part  of 
debt  is  valid  if  debtor  assents ;  Oakley  v.  Hibbard,  1  Pinn.  676,  44  Am.  Dec. 
426,  holding  assignment  for  benefit  of  creditors  made  by  one  not  in  failing 
circumstances  revocable  at  will  where  creditors  have  not  signified  their 
acceptance ;  Bank  v.  Williams,  79  N.  C.  140,  arguendo. 

Distinguished  in  Bank  v.  McLoon,  73  Me.  505,  510,  40  Am.  Rep.  889,  394, 
assignment  of  part  of  debt  enforced  in  equity  even  against  consent  of 
debtor;  and  so  also  in  Fitch  v.  Stamps,  6  How.  (Miss.)  495;  Superintend- 
ent V.  Heath,  15  N.  J.  Eq.  29,  a  fortiori  if  the  suit  is  at  the  instance  of  the 
debtor;  Lowndes  v.  Ladson,  Rich.  Eq.  Cas.  319,  assignment  enforced  in 
equity  whether  drawee  accepts  6r  not;  Bank  v.  Kimberlands,  16  W.  Va. 
589,  holding  assignment  of  part  of  debt  on  equitable  assignment  pro  tanto. 

Assignment  of  part  of  demand.    Note,  2  Am.  St.  Rep.  473. 

An  order  drawn  for  the  whole  of  a  fund  amounts  to  an  equitable  assign- 
ment thereof. 

Cited  in  Mc Williams  v.  Webb,  32  Iowa,  579,  holding  that  duty  is  imposed 
upon  drawee  to  accept;  Blin  v.  Pierce,  20  Vt.  29,  and  where  equitable  as- 
signment has  been  made  to  third  person,  it  cannot  be  defeated  by  assignor's 
assignment  in  bankruptcy. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  consignee 
or  vendee.    Note,  22  L.  R,  A.  419. 

Miscellaneous.  Cited  in  Keeike  v.  Wheatley,  14  Fed.  Cas.  186,  discussing 
effect  of  assignments:  Baker  v.  Biddle,  Bald.  411,  Fed.  Qas.  764;  Jackson 
V.  Tiernan,  15  La.  490 ;  Kahnweiler  v.  Anderson,  78  N.  C.  143. 

6  Pet.  604-623,  8  L.  Ed.  248,  PATAPSCO  INS.  CO.  v.  SOTJTHaATE. 

Fact  that  witness  lives  more  than  one  hundred  miles  from  place  of 
trial  is  sufficiently  shown  prima  fade  by  certiflcate  of  magistrate  taking  the 
deposition. 

Approved  in  dissenting  opinion  in  McKewen  v.  St.  Louis  etc.  Ry.  Co.,  93 
Ark.  536,  124  S.  W.  508,  majority  holding  witnesses  entitled  to  mileage; 
Merrill  v.  Dawson,  Hempst.  593,  Fed.  Cas.  9469,  holding  residence  and 
distance  proper  subjects  of  inquiry  for  magistrate;  Tooker  v.  Thompson, 
3  McLean,  93,  Fed.  Cas.  14,097,  holding  certificate  sufficient  evidence ;  Sar- 
gent V.  Collins,  3  Nev.  273,  arguendo. 

Effect  of  abandonment  is  to  give  title  to  underwriter  as  fas  as  it  trasj 
covered  by  the  policy. 
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Cited  in  White  v.  The  Mary  Ann,  6  Cal.  471,  65  Am.  Dec.  524,  holding, 
notwithstanding  abandonment,  action  for  damages  should  be  brought  in 
name  of  insured;  Robinson  v.  Georges  Ins.  Co.,  17  Me.  135,  35  Am.  Dec. 
241,  discussing  necessity  for  abandonment  where  ship  has  been  sold  by 
master;  Cincinnati  Ins.  Co.  v.  DufGield,  6  Ohio  St.  203,  67  Am.  Dec.  340, 
where  vessel  was  insured  for  three-fourths  of  its  agreed  value,  owners 
retain  one-fourth  after  abandonment;  Evans  v.  Ingersoll,  15  Ohio  St.  294, 
holding  title  of  underwriter  paramount  after  abandonnient. 

r 

Where  witness  lives  m6re  tban  one  hundred  miles  from  place  of  tri%l 
at  taking  of  deposition,  he  is  presmned  to  continue  to  do  so  at  trial  unless 
cotfferary  shown.     • 

Approved  in  Texas  &  P.  Ry.  Co.  v.  Reagan,  118  Fed.  817,  it  is  presumed 
at  trial  that  witness  continues  to  reside  where  deposition  was  taken;  Mer- 
rill V.  Dawson,  Hempst.  593,  Fed.  Cas.  9469,  deposition  de  bene  esse  may 
be  read  unless  adverse  party  shall  show  that  witness  is  within  reach  of 
subpoena. 

Doubted  in  Allen  v.  Blunt,  2  Wood.  &  M.  136,  Fed.  Cas.  ^7,  holding 
deposition  inadmissible  when  taken  during  session  of  the  court'. 

When  witness  whose  deposition  was  taken  lived  more  than  one  hun- 
dred miles  from  place  of  trial  at  time,  it  may  be  shown  that  he  has  Since 
moved  within  that  distance  and  his  deposition  excluded. 

Approved  in  Whitford  v.  Clark  Co.,  119  U.  S.  524,  526,  30  L.  Ed.  500, 
501,  7  Sup.  Ct.  307,  308,  holding  deposition  inadmissible  where  witness  was 
present  in  court;  Hunter  v.  Railway,  24  Blatchf.  160,  28  Fed.  842,  where 
defendant  renders  deposition  of  plaintiff's  witness  useless  by  producing 
witness,  he  may  still  be  taxed  for  its  cost;  Russell  v.  Ashley,  Hempst.  549, 
Fed.  Cas.  12,150,  holding  cost  of  subpoena  for  witness  whose  deposition 
has  been  taken  and  who  resides  more  than  one  hundred  miles  from  place 
of  trial  cannot  be  taxed  against  the  adverse  party;  Gallup  v.  Spencer,  19 
Vt.  328,  deposition  of  witness  cannot  be  used  where  after  taking  he  moves 
within  reach  of  process;  Texas  etc.  Ry.  Co.  v.  Wilder,  92  Fed.  958,  depo- 
sition taken  in  State  court  before  removal  of  cause  cannot  be  used  when 
witness  lives  within  one  hundred  miles  of  the  place  of  trial. 

Where  damage  to  vessel  is  sncli  that  she  could  not  be  repaired  without 
expenditure  exceeding  half  her  value  when  repaired,  it  constitutes  total  loss. 

Approved  in  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  399,  9  L.  Ed.  1132, 
holding  that  salvage  decreed  being  a  part  of  the  loss  mu3t  be  included  in 
estimating  the  half  value;  Wallace  v.  Thames  etc.  Ins.  Co.,  22  Fed.  69, 
holding  that  insured  is  justified  in  abandoning  the  vessel  if  there  is  high 
probability  that  she  is  a  total  loss  within  the  rule ;  Winn  v.  Columbian  Ins. 
Co.,  12  Pick.  284,  where  policy  is  a  valued  policy,  the  half  value  is  half 
the  value  fixed  in  the  policy;  American  Ins.  Co.  v.  Ogden,  15  Wend.  539, 
injury  must  exceed  one-half  value  of  the  ship  to  justify  abandonment; 

II— «4 
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Cohen  v.  Charlestoa  etc.  Ins.  Co.,  Dud.  151,  31  Am.  Dec.  661,  holding  notice 
must  be  given  within  a  reasonable  time;  Robinson  v.  Commonwealth  Ins. 
Co.;  3  Sumn.  224,  Fed.  Cas.  11,949,  discussing  necessity  justifying  sale  of 
ship. 

Distinguished  in  Soelberg  v.  Western  Assur.  Co.,  119  Fed.  30,  onus  is 
upon  insurer  to  show  loss  within  protection  of  policy. 

Sale  of  vessel  by  master  under  circumstances  of  Inevitable  necessity 
constitutes  her  a  total  loss. 

Cited  in  Fuller  v.  Insurance  Co.,  31  Me.  327,  holding  no  abandonment 
necessary  where  sale  made  under  circumstances  of  necessity;  so  also  in 
Mutual  Safety  Ins.  Co.  v.  Cohen,  3  Gill,  481,  43  Am.  Dec.  644. 

Distinguished  in  Rowland  v«  India  Ins.  Co.,  131  Mass.  254,  255,  holding 
that  where  no  necessity  for  sale  exists,  abandonment  is  necessary  in  order 

to  claim  a  total  loss. 

• 

When  Injuries  to  vessel  necessitate  a  sale  by  tbe  master,  he  is  agent  for 
both  owners  and  underwriters. 

Cited  in  Fitz  v.  The. Galliot  Amelie,  2  Cliff.  443,  Fed.  Cas.  4838,  master 
is  agent  for  all  concerned,  and  sale  by  him  will  transfer  lien  from  vessel 
to  purchase  money;  Insurance  Co.  v.  Ogden,  15  Wend.  640,  master  making 
sale  acts  for  benefit  of  all  concerned;  Myers  v.  Baymore,  10  Pa.  St.  119, 
49  Am.  Dec.  588,  if  no  necessity  existed,  master  cannot  justify  sale  by 
the  fact  that  it  was  made  on  recommendation  of  a  board  of  survey;  Cope- 
land  V.  Insurance  Co.,  Woolw.  283,  Fed.  Cas.  3210,  and  Robinson  v.  Insur- 
ance Co.,  3  Sumn.  227,  Fed.  Cas.  11,949,  discussing  authority  of  master 
generally. 

Distinguished  in  dissenting  opinion  in  American  Ins.  Co.  v.  Ogden,  15 
Wend.  542,  holding  want  of  funds  in  port  of  destination  insufficient  ground 
for  abandonment. 

The  test  of  the  value  of  a  vessel  after  damage  and  repair  is  her  value 
at  the  place  where  the  repairs  are  made. 

Cited  in  The  City  of  Chester,  34  Fed.  430,  cost  of  repairs  is  estimated  at 
place  where  repairs  are  actually  made,  not  where  damage  occurs ;  Stephen- 
son V.  Insurance  Co.,  54  Me.  72,  test  of  value  in  adjusting  loss  is  valued 
at  time  damage  occurred;  Star  of  Hope,  9  Wall.  235,  19  L.  Ed.  647, 
arguendo. 

4 

What  constitutes  a  valued  policy,  and  conclusiveness  of  the  valuation. 
Note,  14  E.  B.  G.  281.        ^ 

A  deposition  may  be  taken  ez  parte  outside  of  the  district  where  the 
trial  is  held. 

Approved  in  Fowler  v.  Merrill,  11  How.  393,  IS  L.  Ed.  743,  and  Merrill 
v.  Dawson,  Hempst.  615,  Fed.  Cas.  9469,  both  following  rule ;  Carrington  v. 
Stimson,  1  Curt.  438,  Fed.  Cas.  2450,  discussing  generally  authority  of 
court  to  take  depositions;  Cahoon  v.  Ring,  1  Cliff.  596,  Fed.  Cas.  2292, 
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Davis  V.  Davis,  90  Fed.' 79S,  under  section  863,  Revised  Statutes,  witness 
may  be  -  compelled  ■  to  appear  and  submit  to  examination  outside  of  the 
district  in  which  suit  is  pending. 

Master  of  vessel  has  power  to  sell  it  where  he  acts  in  good  faith  and  in 
consequence  of  argent  and  inevitable  necessity. 

Approved  in  The  Amelie,  6  Wall.  26,  18  L.  Ed.  808,  holding  title  of  pur- 
chaser at  master's  sale  depends  upon  existence  of  urgent  necessity;  The 
Bark  Herald,  8  Ben.  410,  Fed.  Cas.  6393,  when  necessity  and  good  faith 
concur,  sale  is  valid;  The  Henry,  Blatchf.  &  H.  469,  470,  472,  Fed.  Cas. 
6372,  burden  of  proof  is  on  purchaser  to  show  necessity  and  good  faith; 
Robinson  v.  Georges  Ins.  Co.,  17  Me.  136,  35  Am.  Dec.  242,  right  of  master 
to  sell  is  to  be  exercised  only  in  extreme  cases;  Prince  v.  Ocean  tns.  Co., 
40  Me.  490,  494,  63  Am.  Dec.  680,  682,  upholding  right  to  sell  where  neces* 
sity  is  "apparent";-  Stevenson  v.  Piscataqua  etc.  Ins.  Co.,  54  Me.  72,  79, 
>as  between  insurer  and  assured,  burden  of  proof  of  necessity  of  sale  is  on 
assured;  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  286,  test  of  master's  good 
faith  is  whether  a  prudent  and  discreet  owner  under  like  circumstances 
would  have  sold  the  vessel;  The  Ship  Fortitude,  3  Sumn.  249,  254,  Fed, 
Cas.  4953,  discmssing,  generally,  authority  of  master  in  foreign  port. 

Distinguished  in  The  Bridgewater,  4  Fed.  Cas.  107,  holding  master  has 
no  authority  to  sell  where  telegraphic  communication  with  owners  is  easy. 

Master's  authority  to  sell  vessel.    Note,  63  Am.  Dec.  638. 

Abandonment  of  vessel  need  not  be  in  writing  but  must  be  explicit  and 
unequivocal. 

Cited  in  Copeland  v.  Insurance  Co.,  Woolw.  286,  Fed.  Cas.  3210,  holding 
no  abandonment  when  language  was  so  equivocal  as  to  leave  underwriters 
in  doubt  whether  owner  intended  to  claim  the  wreck  or  not;  Force  v.  In- 
surance'Co.,  35  Fed.  775,  where  no  specific  property  remains  but  only  a 
possible  claim  for  indemnity,  probably  no  abandonment  is  necessary  be^ 
yond  that  implied  in  claim  of  total  loss;  Insurance  Co.  of  North  America 
V.  Johnson,  70  Fed.  796,  37  U.  S.  App.  413,  where  part  owner  abandons 
his  interest,  abandonment  need  not  state  what  the  precise  interest  is; 
Thwing  V.  Insurance  Co.,  10  Gray,  452,  holding  abandonment  need  be  in  no 
particular  form;  so  held  also  in  Northwestern  Transp.  Co.  v.  Thames  & 
Mersey  Ins.  Co.,  59  Mich.  229,  26  N.  W.  342 ;  dissenting  opinion  in  McCono- 
ehie  v.  Sun  Mutual  Ins.  Co.,  26  N.  Y.  ^83,  arguendo. 

Protest,  where  direct  and  explicit,  is  proof  of  abandonment  of  vessel. 
Cited  in  Richelieu  etc.  Nav.  Co.  v.  Boston  etc.  Ins.  Co.,  26  Fed.  600, 
holding  protest  admissible  on  behalf  of  defendant. 

Miscellaneous.  Cited  in  State  v.  Jennings,  10  Ark.  451,  upon  right  of 
appellate  court  to  review  evidence. 
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.6  Pet.  624-640,  8  L.  £d.  261,  EDMONSTOK  7.  DRAKE. 

When  advances  are  made  ponuant  to  a  letter  of  credtt,  the  guarantor 
is  entitled  to  notice  of  the  advances. 

Approved  in  Shows  v.  Steiner,  Lobman  &  Frank,  176  Ala.  368,  67  Soath. 
702,  holding  notice  to  guarantor  of  acceptance  of  guaranty  is  necessary; 
German  Sav.  Bank  v.  Drake  Roofing  Co.,  112  Iowa,  187,  83  N.  W.  961, 
instrument  guaranteeing  future  advances  is  mere  offer  of  guarantee  requir- 
ing notice  of  bank's  acceptance;  Acme  Mfg.  Co.  v.  Rud,  197  Pa.  St.  364, 
47  Atl.  206,  notice  of  acceptance  is  essential  to  hpld  guarantor  on  order  for 
merchandise;  Lee  v.  Dick,  10  Pet.  495,  9  L.  Ed.  508,  holding  that  where 
guarantee  is  prospective,  guarantor  is  entitled  to  notice  of  acceptance  of 
the  guarantee;  Adams  v.  Jones,  12  Pet.  213,  9  L.  Ed.  1060,  holding  notice 
of  acceptance  necessary  to  complete  contract  of  guaranty;  also  so  held  in 
Walker  v.  Forbes,  25  Ala.  147,  60  Am.  Dec.  501,  Craft  v.  Isham,  13  Conn. 
32,  36,  37.  and  Taylor  v.  McClung,  2  Houst.  38 ;  Milroy  v.  Quinn,  69  Ind. 
412,  35  A!m.  Rep.  231,  guarantor  entitled  to  notice  of  acceptance  and  inten* 
tion  to  rely  on  guaranty;  so  held  also  in  Kincheloe  v.  Holmes,  7  B.  Mon. 
9,  45  Am.  Dec.  45,  Menard  v.  Scudder,  7  La.  Ann.  388,  389,  56  Am.  Dec 
613,  614,  Lachman  v.  Block,  47  La.  Ann.  513,  28  L.  B.  A.  258,  17  South. 
156,  and  Montgomery  v.  Kellogg,  43  Miss.  492,  5  Am.  Bepr  510;  Bank  v. 
Shine,  48  Mo.  465,  8  Am.  Rep.  117,  where  one  acts  upon  letter  of  guaranty, 
and  guarantor  approves  and  assents,  it  amounts  to  ratification  and  dis- 
penses with  notice  of  acceptance;  Kay  v.  Allen,  9  Pa.  St.  320,  one  issuing 
letter  of  credit  is  not  bound  unless  he  receives  notice  of  acceptance;  May- 
field  V.  Wheeler,  37  Tex.  260,  such  notice  must  be  given  in  a  reasonable 
time;  Peckham  v.  Lyon,  4  McLean,  50,  Fed.  Cas.  10,899,  Greenville  v. 
Ormand,  61  S.  C.  126,  28  S.  E.  148,  arguendo. 

Distinguished  in  Davis  v.  Wells,  104  U.  S.  163,  26  L.  Ed.  688,  holding 
where  guaranty  is  requested,  the  guaranty  is  acceptance  of  the  proposal 
and  contract  is  perfected ;  Douglass  v.  Reynolds,  7  Pet.  126,  8  L.  fid.  631, 
holding  where  contract  contemplates  a  continuing  series  of  transactions, 
notice  of  each  successive  transaction  is  not  required;  Wildes  v.  Savage, 
1  Story,  32,  Fed.  Cas.  17,653,  where  agreement  to  accept  guaranty  and 
guaranty  are  contemporaneous,  no  further  notice  of  acceptance  is  required ; 
Mathews  v.  Chrisman,  12  Smedes  &  M.  597,  51  Am.  Dec.  126,  where  guar- 
anty is  of  a  specific  sum  at  a  specified  time,  no  notice  is  necessary;  Wilcox 
V.  Draper,  12  Neb.  142,  146,  distinguishing  between  offer  of  guaranty  and 
guaranty,  and  holding  that  absolute  guaranty  requires  no  notice;  so  also 
held  in  Douglass  v.  Rowland,  24  Wend.  52,  and  Powers  v.  Bumcratz,  12 
Ohio  St.  277,  278,  283. 

Right  of  guarantor  to  notice  of  acceptance.    Note,  89  Am.  Bep.  222, 
224. 

Necessity  for  notice  of  acceptance  to  bind  guarantor.  Note,  16  L.  B.  A. 
(N.  S.)  371. 
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5  Pet  641-674,  8  Lw  Ed.  257,  UNITED  STATES  v.  BOBEBTSON? 

in  tliis  case  antboiity  of  bank  to  give  bonds  to  pay  its  deposit,  debtor 
is  recognized  by  the  court*  holding  bond  valid. 

Cited  in  Planters'  Bank  v.  Sharp,  6  How.  323,  12  L.  Ed.  456,  disoossing 
general  anthority  of  bank. 

Every  debtor  may  pay  his  creditor  with  the  notes  of  the  latter. 
Cited  in  Davis  v.  Tileston,  6  How.  120,  12  L.  Ed.  369,  holding  fraudulent 
a  combination  between  creditor  and  garnishor  which  sought  to  deprive 
debtor  of  this  right;  Planters'  Bank  v.  Sharp,  6  How.  329,  12  L.  Ed.  459, 
construing  statute  prohibiting  assig^^iments  of  notes  by  banks. 

An  obligation  to  pay  money  generally  may  be  discharged  by  payment 
in  legal  currency. 

Cited  in  Higgins  v.  Bear  River  Co.,  27  Cal.  161,  holding  promise  to  pay 
may  be  satisfied  hy  any  kind  of  currency  that  becomes  legal  tender  while 
the  relations  of  debtor  and  creditor  exist ;  dissenting  opinion  in  Griswold  v. 
Hepburn,  2  Duv.  (Ky.)  73,  holding  constitutional  the  legal  tender  act;  so 
held  also  in  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  457,  and  Shollen- 
berger  v.  Brinton,  52  Pa.  St.  70. 

In  action  against  corporation  upon  security,  XTnited  States  may  summon 
as  garnishees  debtors  of  such  corporation,  require  them  to  state  on  oath 
amount  of  their  indebtedness  and  have  judgment  against  them  directly  for 
amount  thereof. 

Cited  in  Jones  v.  Jones,  1  Bland  Ch.  447,  discussing  history  of  prefer- 
ences in  favor  of  the  State. 

A  corporation  is  a  trustee,  and  if  it  misapplies  tnist  revenues,  equitF 
wUl  take  the  estate  out  of  its  hands. 

Cited  in  Taylor  v.  Miami  Co.,  5  Ohio,  169,  22  Am.  Dec.  790,  holding 
stockholder  may  maintain  actions  against  corporation,  directors  and  other 
stockholders  for  fraudulent  practices.  ' 

Quaere,  whetJier  debtor  of  bank  can  purchase  depreciated  notes  of  his  cred- 
itor, for  purpose  of  holding  them  against  his  creditor,  and  thereby  defeat 
garnishment. 

Cited  in  dissenting  opinion  in  Planters'  Bank  v.  Sharp,  6  How.  341, 
12  L.  Ed.  464,  arguendo ;  State  v.  Rives,  12  Ark.  727,  holding  county  war- 
rants may  be  set  off  against  county  in  action  on  cbUector's  bond. 

6  Pet.  675-717,  8  L.  Ed.  269,  SHEPPABD  V.  TATIX>B. 

When  lien  has  attached  to  vessel,  it  will  attach  to  proceeds  or  whatever 
is  substituted  for  it. 

Approved  in  the  Conveyor,  147  Fed.  591, 592,  seamen  having  lien  for  wages 
on  vessel  which  was  sunk  may  enforce  same  against  insurance  money  paid 
on  account  of  loss,  subject  only  to  claims  for  salvage,  where  proceeds  of 
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sale  of  vessel  are  insufficient  to  pay  same ;  Bank  of  British  N.  A.  v.  Freights 
etc.  of  Hutton,  137  Fed.  538,  70  C.  C.  A.  118,  where  bank  had  maritime  lien 
on  freights  of  certain  vessels  for  advances,  it  was  entitled  to  enforce  same 
in  admiralty  in  rem,  regardless  of  fact  that  it  also  had  lien  enforceable  in 
equity;  Whitney  v.  Tibbol,  93  Fed.  688,  seamen's  lien  for  wages  follows 
cargo;  dissenting  opinion  in  Cutler  v.  Rae,  7  How.  734,  12  L.  Ed.  892, 
arguing  rule  applicable  to  lien  of  master  or  owner  on  goods  pending  pay- 
ment of  general  average;  O'Brien  v.  Miller^  168  U.  S.  305,  306,  42  L.  Ed. 
476,  18  Sup.  Ct.  147,  holding,  by  analogy,  that  owner  who  retains  the  sum 
of  the  damages  awarded  him  for  the  loss  of  his  ship  has  not  transferred 
his  interest  in  such  vessel;  Flaherty  v.  Doane,  1  Low,  151,  162,  Fed.  Cas. 
4849,  applying  rule  to  lien  of  seamen  for  wages ;  Fitz  v.  The  Galliot  Amclie, 
2  Cliff.  448,  Fed.  Cas.  4838,  applying  rule  to  proceeds  of  sale  of  vessel  by 
master  after  damage;  Insurance  Co.  v.  Brig  Geoi^e,  01c.  97,  Fed.  Cas. 
9981,  holding,  when  vessel  liable  to  contribution,  proceeds  may  be  followed 
and  subjected  to  contribution ;  Dike  v.  St.  Joseph,  6  McLean,  575,  Fed.  Cas. 
3908,  holding,  when  property  has  been  assigned,  lien  continues  against  it 
in  the  hands  of  the  assignees;  Remnants  in  Court,  01c.  387,  Fed.  Cas. 
11,697,  mortgage  lien  will  attach  to  proceeds;  Snow  v.  One  Hundred  and 
Eighty  and  Three-fourths  Tons  of  Scrap  Iron,  11  Fed.  519,  holding  that 
generally  where  lien  exists  in  rem  it  attaches  to  proceeds;  Church  v.  One 
Thousand  Seven  Hundred  and  Twelve  Dollars,  5  Fed.  Cas.  674,  money 
paid  to  prevent  sale  of  property  liable  to  be  proceeded  against  is  part  of 
the  proceeds ;  The  Boston,  Blatchf .  &  H.  329,  Fed.  Cas.  1669 ;  China  Mutual 
Ins.  Co.  V.  Force,  142  N.  Y.  99,  40  Am,  St.  Rep.  582.  36  N.  E.  877,  arguendo. 
Distinguished  in  Cutler  v.  Rae,  7  How.  731,  12  L.  Ed.  891,  holding  rule 
not  applicable  to  right  of  ship  owner  or  master  to  retain  goods  until  gen- 
eral average  has  been  paid;  The  Lottawanna,  20  Wall.  221,  22  L.  Ed.  268, 
holding  rule  only  applicable  to  maritime  liens ;  Kellum  v.  Emerson,  2  Curt. 
83,  Fed.  Cas.  7669,  equitable  owner  of  part  interest  in  vessel  has  no 
maritime  lien. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  227. 
What  contracts  will  support  maritime  lien.    Note,  70-  L.  R.  A.  378. 

When  innocent  seamen  are  compelled  to  lose  portion  *of  voyage  tbron^li 
its  Illicit  character,  they  are  entitled  to  full  wages  from  time  of  shipping 
to  their  return  to  United  States,  less  advance  pay  and  intermediate  earnings. 

Cited  in  Denny  v.  The  Acorn,  32  Fed.  638,  and  McKenzie  v.  The  Ogle- 
thorpe, 16  Fed.  Cas.  206,  they  may  sue  in  rem  for  damages;  Bingham  v. 
Monroe,  212  Mass.  458,  99  N.  E.  165,  holding  that  seaman  who  did  not 
know  illegal  character  of  voyage  could  recover  his  wages. 

Distinguished  in  Bain  v.  Sandusky  Transp.  Co.,  60  Fed.  9l4,  denying 
admiralty  jurisdiction  over  libel  for  damages  by  seamen  who  had  deserted 
and  been  wrongfully  arrested  by  procurement  of  master;  The  Niphon's 
Crew,  18  Fed.  Cas.  277,  where  no  freight  is  earned  no  wages  are  paid. 
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Wbett  Bearnen  unite  in  actioDB  for  their  wages^  they  sre  each  entitled  to  a 
separate  decree. 

Cited  in  The  Neptune,  01c.  490,  Fed.  Cas.  10,'l20,  holding  the  parties 
so  far  independent  as  to  be  able  to  be  witnesses  for  each  other. 

Xaien  of  seamen  for  wagiBs  extends  to  the  last^t^l&z^  of  the  ship. 

Cited  in  The  Scow  Bolivar,  01c.  482,  Fed.  Cas.  1610,  lien  of  seamen  for 
wages  not  divested  by  sale  of  the  vessel ;  Ardrey  v.  Karthans,  Taney,  384, 
Fed.  Cas.  511,  claim  is  to  be  paid  in  full  without  any  deduction  for  losses 
of  owner;  Pitman  v.  Hooper,  3  Sumn.  58,  Fed.' Cas.  11,185,  where  owner's 
claim  for  capture  is  not  fully  paid  by  award,  no  pro  rata  reduction  of 
seaman's  claim  for  wages  is  to  be  made;  Crosby  v.  The  Lillie,  40  Fed.  368, 
holding  lien  of  sailor  not  divested  by  sale  of  ship  under  execution. 

Distinguished  in  The  Steven^,  170  U.  S.  119,  42  L.  Ed.  972,  18  Sup  Ct. 
547,  collecting  caseSi  and  discussing  priority  of  lien  for  damages  resulting 
from  collision;  The  Scow  Bolivar,  01c.  477,  Fed.  Cas.  1609,  seaman  must 
not  conceal  his  lien  to  prejudice  of  bona  fide  purchaser. 

Freight  money  eaztaed  on  yoyage  is  natural  fund  ftom  which  seamen's 
wages  are  to  be  paid,  and  if  proceeds  of  diip  are  exhausted,  they  may  proceed 
against  freiglit. 

Approved  in. Daniels  v.  Atlantic  Mutual  Ins.  Co.,  24  N.  Y.  449,.  following 
rule;  The  Sailor  Prince,  1  Ben.  236,  Fed., Cas.  12,218,  holding  that  sailor 
has  paramount,  lien  upon  freight  money  for  the  amount  of  hi$  wagcfe; 
Pitman  v.  Hooper,  3  Sumn.  69,  Fed.  Cas.  11,185,  right  of  seaman  against 
freight  extends  .to  full  amount  of  freight,  if  any  earned. 

Distinguished  in  Whitney  v.  Tibbol,  93  Fed.  687,  seamen  have  lien  on 
cargo  for  freight^  representing  wages. 

Bight  of  se^unan  to  .wages  is  generally  dependent .  on  f reii^t  earned. 
Cited  in  Henop  v,  Tucker,  2  Paine,  161,  Fed.  Cas.  6368,  holding  where 
no  freight  earned  no  wages  due;  Brown  v.  Lull,  2  Sumn.  448,  Fed.  Cas. 
2018,  holding  when  voyage  interrupted  by  capture,  but  afterward  com- 
pleted on  restoration  of  vessel,  seaman  became  entitled  to  wages ;  Daniels  v. 
Atlantic  Mutual  Ins.  Co.,  24  N.  Y.  450,  holding  seamen  may  collect  wages 
for  whole  voyage  put  of  freight  on  cargo  saved  by  them  from  wreck;  The 
Niphon's  Crew,  18  Fed.  Cas.  276,  where  no  freight  is  earned  no  wages  are 
paid. 

On  subject  of  seaman's  wages,  admiralty  has  Jurisdiction  both  in  per-' 
sonam  and  in  rem. 

Cited  in  Bains  v.  Schooner  James,  Bald.  567,  Fed.  Cas.  756,  holding  con- 
tracts with  seamen  are  governed  by  the  maritime  law;  The  A.  Heaton,  43 
Fed.  595,  seamen  may  in  general  proceed  either  in  personam  against  the 
owner  or  in  rem  against  the  vessel. 

Distinguished  in  Bain  v.  Sandusky,  60  Fed.  914,  holding  admiralty  has 
no  jurisdiction  of  action  for  damages  for  false  imprisonment. 
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MMter  of  vessel  luw  lien  on  the  freifht  for  unount  of  bie  dlsbunements. 
Distinguished  in  The  Eolian,  1  Biss.  322,  Fed.  Gas.  4504,  holding  master 
of  vessel  has  no  lien  on^  the  vessel  for  services  rendered  by  him  as  pilot, 
he  acting  in  both  capacities. 

Cargo  of  vessel  is  not  In  any  manner  bypothecated  or  snbject  to  daim  of 
seamen  for  wages. 

Criticised  in  Skolfield  v.  Potter,  2  Ware  (Dav.),  402,  Fed.  Gas.  12,925, 
holding  cargo  liable  to  extent  of  freight. 

Distinguished  in  The  Marion,  79  Fed.  106,  where  ship  owner  is  &Iso 
owner  of  cargo,  seamen  have  lien  on  cargo  for  wages ;  Stoiy  v.  Russell,  157 
Mass.  157,  31  N.  E.  754,  under  U.  S.  Rev.  Stats.,  §§  4391-1394,  fisherman 
has  no  lien  for  wages  on  fish  caught  or  on  proceeds  of  their  sale. 

In  suits  for  seamen's  wages  interest  will  be  allowed  ftom  commencement 
of  suit  but  not  for  previous  period  where  there  was  a  voluntary  delay  assented 
to  by  all  parties. 

Gited  in  The  Grapeshot,  2  Woods,  45,  Fed.  Gas.  5703,  discussing  ques- 
tion of  interest  generally  and  holding  interest  allowable  in  suit  on  bottomry 
bond  from  date  of  judicial  demand. 

Under  treaty  with  Spain  relating  to  claims  against  Spanish  Government, 
the  award  of  the  commissioners  is  conclusive  as  Uy  correctness  of  the  claim. 
Gited  in  Frevall  v.  Bache,  14  Pet  97,  10  L.  Ed.  370,  holding  same  rule 
applicable  under  indemnity  treaty  with  France;  Gill  v.  Oliver,  11  How. 
551,  IS  L.  Ed.  808,  commissioners  decide  as  to  validity  of  claim  but  not 
as  to  right  of  contesting  claimants  under  the^ award;  also  in  Ridgway  v. 
Hays,  5  Gr.  G.  G.  32,  Fed,  Gas.  11,817,  Dutilh  v.  Goursault,  6  Gr.  G.  G.  356, 
Fed.  Gas.  4206,  and  New  York  Insurance  Go.  v.  Roulet,  24  Wend.  509,  511. 

Award  of  spoliation  claims  under  treaty  constitutes  proceeds  of  sfhip. 

Gited  in  Leonard  v.  Nye,  125  Mass.  463,  holding  award  passes  to  assignee 
in  bankruptcy  of  owner  appointed  after  loss  but  before  award. 

Miscellaneous.  Gited  in  Joy  v.  Allen,  2  Wood.  &  M.  309,  Fed.  Gas.  7552; 
Westmoreland  v.  Foster,  60  Ala.  454 ;  The  Rover  v.  Stiles,  5  Blackf .  486 ; 
Hovey  v.  Elliott,  118  N.  Y.  134;  Gates  v.  Johnson,  10  Fed.  Gas.  87,  rules 
in  admiralty  not  restrictive  but  merely  enumerative  of  the  more  common 
remedies;  Pierce  v.  The  Alberto,  19  Fed.  Gas.  634,  circumstances  may 
enlarge  time  for  seaman  to  enforce  lien  for  wages;  Oliver  v.  Alexander, 
6  Pet.  149,  8  L.  Ed.  851,  a  subsequent  appeal  in  the  same  controversy 
remarking  that  question  of  jurisdictional  amount  was  not  involved  in  first 
appeal;  Gopp  v.  Decastro  Go.,  8  Ben.  325,  326,  Fed.  Gas.  3215,  on  propo- 
sition that  admiralty  will  permit  the  transformation  of  an  action  in  per- 
sonam into  an  action  in  rem;  and  also  One  Hundred  and  Eighteen  Sticks 
of  Timber,  10  Ben.  90,  Fed.  Gas.  10,519 ;  The  Gongress,  1  Biss.  44,  Fed.  Gas. 
3099,  admiralty  has  jurisdiction  of  actions  to  enforce  maritime  liens; 
Packard  v.  The  Louisa,  2  Wood.  &  M.  60,  Fed.  Gas.  10,662,  delay  in  en- 
forcing lien,  effect  of. 
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6  Pet.  718-723,  8  L.  Ed.  285,  POTTEB  v.  QABBKEB. 

Where  one  is  prevented  by  suit  from  paying  money,  he  may  discharge 
himself  from  Interest  by  bringing  It  into  court  and  paying  It  over  on  the 
order  of  the  court. 

Approved  in  Southern  Pac.  Ry.  Co.  v.  United  States,  186  Fed.  744,  108 
C.  C.  A.  607,  interest  may  be  recovered  where  defendant  has  received  money 
and  demand  has  been  made ;  Knapp  v.  Marshall,  56  111.  365,  trustee  retaining 
funds  chargeable  with  interest. 

Right  to  recover  interest  on  fund  in  litigation  or  deposited  in  court. 
Note,  Ann.  Oas.  1912B,  1005. 

Miscellaneous.  Cited  in  Johnson  v.  Georgia  Loan  etc.  Co.,  141  Fed.  597, 
bona  fide  purchaser  must  allege  and  prove  want  of  notice  and  actual  pay- 
ment of  purchase  price  independently  of  recitals  in  deed;  Boone  v.  Chiles, 
10  Pet.  212,  9  L.  Ed.  400;  Hoxie  v.  Carr,  1  Sumn.  192,  Fed.  Cas.  6802; 
Byeis  V.  Fowler,  12  Ark.  286,  54  Am.  Dec  288. 


NOTES 

ON  THB 

UNITED  STATES  REPORTS, 


VI  PETERS. 


6  Pet.  1-7,  8  Ii.  Ed.  297,  80HIHME£PSKNI0K  ▼.  TUBMEB. 

Not  cited. 

6  Pet.  8-19,  8  L.  Ed.  299,  UNITED  STATES  BANK  ▼.  BANK  OP  WASH- 
INGTON. 

If,  upon  an  erroneous  judgment,  there  be  regular  execution,  party  may 
justify  under  it  until  judgment  is  reversed. 

Approved  in  Ashton  v.  Heydenfeldt,  127  Cal.  448,  449,  59  Pac.  761,  ex- 
ecutors may  distribute  estate  as  ordered  before  time  for  appeal  expires; 
Camp  V.  Moseley,  2  Fla.  195,  holding  in  action  for  seizing  slaves,  marshal 
may  justify  under  execution  without  introducing  judgment;  Field  v.  An- 
derson, 103  HI.  406,  holding  trespass  cannot  be  maintained  for  levy  under 
judgment,  although  subsequently  reversed;  Eattredge  v.  Emerson,  15  N.  H. 
278,  holding  sheriff  is  justified  in  applying  attached  property  to  satisfaction 
of  judgment,  although  defendant  is  discharged  bankrupt;  McDonald  v. 
Napier,  14  Ga#  99,  denying  recovery,  after  reversal,  of  money  paid  plain- 
tiff's attorney  upon  judgment. 

On  reversal  of  erroneous  judgment,  law  raises  obligation  in  party  to  record 
wbo  has  received  benefit  of  the  judgment  to  restore  to  other  party  what  he! 
has  lost. 

Approved  in  Brown  v.  Detroit  Trust  Co.,  193  Fed.  626,  113  C.  C.  A.  490, 
holding  where  defendant  paid  fine  assessed  for  contempt  in  bankruptcy  pro- 
ceedings, payment  was  not  voluntary  so  as  to  preclude  review  of  contempt 
proceeding;  The  Eliza  Lines,  132  Fed.  244,  65  C.  C.  A.  538,  one  who  acted 
as  agent  for  party  in  obtaining  erroneous  judgment  directing  sale  of  cargo, 
but  who  was  not  party  to  record  and  had  no  personal  interest  in  suit,  can- 
not be  held  in  damages  as  tort-feasor  on  account  of  sale;  The  Eliza  Lines, 
114  Fed.  313,  where  cargo  owners  prevent  resumption  of  voyage  by  ship, 
abandoned  and  saved,  ship  owner  is  entitled  to  actual  loss  only;  Lehman- 

(1019). 
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Durr  Co.  v.  Folmar,  154  Ala.  485,  ^5  South.  290,  applying  rule  to  decree 
for  possession  of  land;  Chambliss  v.  Hass,  125  Iowa,  491,  68  L.  B.  A.  126, 
101  N.  W.  155,  where  defendant. appealed  and  judgment  afiGirmed,  and  paid 
f ,  on  execution,  it  is  no  ground  for  denial  of  new  trial  for  newly  discovered 
evidence ;  Jaksich  v.  Quisti,  36  Nev.  113, 134  Pac.  455,  holding  owner  of  per- 
sonal property  sold  under  erroneous  judgment  could  recover  value  at  time 
of  sale;  Houston  v.  Walsh,  27  Tex.  Civ.  125,  66  S.  W.  108,  where  tax  lien 
foreclosure  i^  reversed  property  may  be  recovered;  Northwestern  Co.  v. 
Brock,  139  U.  S.  220,  35  L.  Ed.  153,  11  Sup.  Gt.  524,  affirming  judgment 
for  restoration  to  defendant  after  reversal  for  want  of  jurisdiction  in  Cir- 
cuit Court;  Crane  v.  Runey,  11  Sawy.  420,  26  Fed.  16,  where  decree  post- 
poning payment  of  A's  lien  to  that  of  B  was  reversed,  held  A  may  recover 
from  B ;  Lamb  v.  Ewing,  54  Fed.  274,  12  U.  S.  App.  11,  allowing  recovery 
upon  bond  for  repayment  of  monrv  upon  reversal  of  decree;  Marks  v. 
Cowles,  61  Ala.  303,  annulling  sale  of  land  to  successful  plaintiff  under  de- 
cree subsequently  reversed;  McCall  v.  MeCurdy,  69  Ala.  70,  holding,  where 
mortgagee  buys  lands  upon  foreclosure,  bill  to  review  proceedings  may  de- 
mand restoration  of  lands;  Ex  parte  Walter  Brothers,  89  Ala.  239,  18 
Am.  St.  Sep.  104,  7  South.  401,  granting  restitution,  although  original  action 
is  still  pending  on  new  trial;  Reynolds  v.  Harris,  14  Cal.  680,  76  Am.  Dec. 
464,  and  Reynolds  v.  Hosmer,  45  Cal.  629,  compelling  restitution  from  as- 
signee of  judgment  and  of  sheriff's  certificate  of  sale  thereunder;  Matthews 
V.  Williams,  13  Fla.  619,  ordering  restitution  of  money  paid  over  by  sheriff 
after  execution  against  insolvent  estate;  Charters  v.  Candler,  94  Ga.  214, 
21  S.  E.  520,  ordering  return  of  fund  by  claimant  to  whom  receiver  had  de- 
livered it  upon  promise  to  return  in  case  of  reversal ;  Mc Jiltmt  v.  Love,  13 
111.  495,  54  Am.  Dec.  454,  setting  aside  execution  sale  to  assi^ee  of  judg- 
ment after  reversal;  Gage  v.  Board  of  Directors,  106  111.  511,  where,  after 
decree,  order  dismissing  as  to  one  defendant  is  reversed,  dismissal  will  be 
vacated;  Smith  v.  Zent,  83  Ind.  87,  43  Am.  Rep.  62,  allowing  party  to  re- 
cover value  of  personalty  sold  by  execution  under  erroneous  judgment; 
Hays  V.  Griffith,  85  Ky.  381  (s.  c,  3  S.  W.  433),  allowing  recovery  of  full 
value  of  property  sold  under  judgment  subsequently  reversed,  with  interest ; 
Peck  V.  McLean,  36  Minn.  231,  1  Am.  St.  Rep.  668,  30  N.  W.  761,  holding 
defendant,  upon  reversal  of  judgment,  may  recover  only  such  sum  as  plain- 
tiff realized  from  sale  of  his  boat;  Gott  v.  Powell,  41  Mo.  420,  holding, 
where  plaintiff  buys  land  of  defendant  at  execution  sale,  he  has  no  title 
on  which  to  maintain  ejectment  after  reversal;  Lipp  v.  Hunt,  29  Neb.  258, 
45  N.  W.  685,  restoring  lands  to  defendant  after  reversal  of  erroneous 
judgment  granting  possession  to  plaintiff;  Peyser  v.  Mayor,  70  N.  Y.  500, 
26  Am.  Rep.  625,  allowing  recovery  of  money  paid  under  assessment  for 
public  improvements,  after  same  has  been  reversed;  Haebler  v.  Myers,  132 
N.  Y.  368,  28  Am.  St.  Rep.  592,  15  L.  R.  A.  590,  30  N.  E.  964,  applying  rule 
where  order  awarding  fund  in  sheriff's  hands  to  defendant,  is  reversed; 
Hiler  v.  Hiler,  35  Ohio  St.  647,  awarding  restitution  of  money  paid  under 
threat  of  execution ;  Peticolas  v.  Carpenter,  53  Tex.  29,  ordering  restitution 
to  attaching  creditor  where  debtor's  goods  were  wrongfully  applied  to 
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satisfaction  of  mortgage;  Cleveland  v.  Tufts,  69  Tex.  684,  585,  7  S.  W.  74, 
75,  awarding  restitution  in  favor  of  creditor  who  has  given  up  debtor's 
property  under  erroneous  judgment;  Singly  v.  Warren,  18  Wash.  437,  63 
Am.  St.  Bep.  898,  51  Pac.  1067,  ordering  restitution  of  land  bought  by 
judgment  creditor  and  sold  before  reversal  to  third  party;  Ashton  v.  Hey- 
denfeldt  (Cal.),  56  Pac.  625,  allowing  executors  to  recover  property  de- 
livered under  erroneous  decree  of  distribution ;  Thotmpson  v.  Reasoner,  122 
Ind.  457,  7  L.  B.  A.  496,  24  N.  E.  224,  holding,  however,  where  judgment 
authorizes  building  of  ditch,  party  objecting  cannot  recover  for  damages 
from  ditch  upon  reversal;  Hall  v.  Wells,  54  Miss.  307,  holding  appellate 
court  will  not  restore  possession  upon  reversal  where  record  does  not  show 
the  ejectment;  Beard  v.  Beard,  25  W.  Va.  490,  52  Am.  Rep.  ^22,  denying 
recovery,  however,  of  money  paid  by  defendant  in  an  action  before  judg- 
ment is  given  against  him;  Indianapolis  v.  McAvoy,  86  Ind.  589,  holding 
taxes  levied  on  land  illegally  annexed  to  city  may  be  recovered ;  Wabaunsee 
Co.  V.  Walker,  8  Kan.  436,  holding  voluntary  payment  made  with  knowl- 
edge of  illegality  cannot  be  recovered. 

Distinguished  in  Porter  v.  Small,  62  Or.  581,  585,  Ann.  Oas.  1914G,  536, 
40  L.  B.  A.  (N.  S.)  1197,  120  Pac.  395,  396,  holding  where  judgment  gave 
defendant  specified  amount  of  water  for  irrigation,  he  could  use  that  amount 
pending  appeal,  no  stay  bond  being  given,  without  being  trespasser,  though 
on  reversal  decree  gave  him  smaller  amount. 

Bight  to  recover  money  paid  for  taxes.    Note,  22  Am.  Bep.  519« 

Effect  of  the  reversal  of  judgments.    Note,  96  Am.  St.  Bep.  134. 

Bight  to  recover  from  ageht  money  paid  him  for  principal.    Note, 
23  L.  B.  A.  (N.  S.)  567. 

Bestitntion  of  money  recovered  on  erroneoua  judgment  Is  accomplished  by 
writ  of  restitution  when  record  shows  money  has  been  paid  and  amount  lost 
is  certain;  in  other  cases  a  scire  facias  is  necessary  to  ascertain  what  is  to  be 
restored. 

Approved  in  Horton  v.  State,  63  Neb.  42,  88  N.  W.  149,  where  record 
does  not  show  payment  under  reversed  judgment,  order  to  show  cause  is 
correct  practice. 

As  respects  third  persons,  whatever  is  done  under  erroneous  Judgment, 
before  reversal,  and  while  it  remains  in  full  force,  is  valid  and  binding. 

Approved  in  Simms  v.  City  of  Tampa,  52  Fla.  645,  42  South.  885,  holding 
restitution  on  reversed  judgment  properly  denied  as  against  stranger  to 
record  when  sought  on  motion;  Turner  v.  Edmonston,  210  Mo.  421,  124 
Am.  St.  Bep.  739,  109  S.  W.  35,  holding  sale  before  appeal  by  creditor  who 
purchased  at  execution  sale  on  judgment  establishing  his  lien  on  land  sold 
was  not  to  third  person  so  as  not  to  be  affected  by  reversal  of  ji^dgment; 
Perkins  v.  Pfalzgraff,  60  W.  Va.  137,  53  S.  E.  919,  holding  where  person 
to  whom  land  was  conveyed  under  decree  conveyed  to  bona  fide  purchaser 
before  bill  of  review  was  filed,  purchaser  was  not  affected  by  reversal  of 
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decree;  D^nfee  v.  Childs,  69  W.  Va.  240,  53  S.  E.  215,  holding  conveyance 
by  purchaser  at  judicial  sale  to  bona  fide  purchaser  before  bill  of  review 
filed  was  valid  though  decree  of  sale  was  reversed;  Dunfee  v.  Childs,  45 
W.  Va.  165,  30  S.  E.  106, 107,  title  to  purchaser  under  sale  by  decree  is  not 
affected  by  reversal  thereof;  Florida  R.  R.  v.  Bisbee,  18  Fla.  66,  68,  deny- 
ing restitution  of  moneys  allowed  by  court  to  attorney  of  successful  plain- 
tiir  before  reversal  of  decree;  Dorsey  v.  Thompson,  37  Md.  45,  holding  re- 
versal of  order  of  court  of  competent  jurisdiction  directing  sale  of  land 
would  not  affect  title  of  purchasers;  Gowen  v.  CoIqw,  51  Minn.  215,  53 
N.  W.  365,  holding,  where  property  is  bought  at  judicial  sale  by  third 
person,  debtor  cannot  sue  to  have  sale  set  aside  upon  vacating  of  judg- 
ment; Green  v.  Brengle,  84  Va.  916,  6  S.  E.  605,  where  defendant  paid 
amount  of  judgment  to  plaintiff'^  attorney,  held,  upon  reversal,  his  re- 
covery was  not  against  said  attorney. 

Denied  in  Singly  v.  Warren,  18  Wash.  439,  441,  63  Am.  St.  Rep.  899,  901, 
51  Pac.  1067,  1068,  ordering  restitution  of  land  bought  by  judgment  cred- 
itor at  sheriff's  sale  and  sold  before  reversal  to  third  party. 

Where  execution  issues  upon  erroneous  Judgment  and  is  paid  by  defendant 
to  third  person,  no  notice  of  intent  to  sue  out  writ  of  error  could  change  riglits 
of  parties  so  as  to  make  such  third  person  responsible  to  refund  the  money 
upon  re'^ersal. 

Approved  in  Fidelity  Mutual  Life  Ins.^o.  v.  Clark,  203  U.  S.  75,  51 
L.  Ed.  96,  27  Sup.  Ct.  19,  holding  where  judgment  was  recovered  on  life 
policy  on  fraudulent  proof  of  death,  defense  set  up  that  insured  was  alive 
was  not  notice  of  fraud  to  attorneys  receiving  share  of  recovery  as  fees, 
so  as  to  require  them  to  restore  moneys  received  from  payment  of  judg- 
ment; Bank  v.  Elliots,  60  Kan.  175,  55  Pac.  881,  restitution  ordered  after 
reversal  where  judgment  was  paid  under  stipulation;  Bridges  v.  McAlister, 
106  Ky.  798,  90  Am.  St.  Rep.  271,  51  S.  W.  605,  reversal  of  judgment  does 
not  confer  right  to  damages  for  acts  done  thereunder;  Krebs  Hop  Co.  v. 
Livesley,  59  Or.  591,  Ann.  Gas.  19130,  758,  118  Pac.  167)  holding  that  one 
cannot  avoid  consequence  of  act  by  protest  at  time  of  act  that  he  does  not 
subject  himself  to  its  eonseqflences ;  Embry  v.  Galbreath,  110  Tenn.  301,  75 
S.  W.  1017,  agent  employed  by  grantor  under  trust  deed  to  collect  rents  is  not 
affected  by  notice  that  purchaser  at  foreclosure  claimed  property  and  would 
hold  agent  for  rents  collected;  North  Chicago  St.  R.  Co,  v.  North  Chicago 
Union  Trust  Co.,  150  Fed.  628,  arguendo;  United  States  ex  rel.  International 
Contracting  Co.  v.  Lamont,  155  U.  S.  310,  39  L.  Ed.  164, 15  Sup.  Ct.  99,  and 
Consumers'  Cotton  Oil  Co.  v.  Ashbum,  81  Fed.  335,  52  U.  S.  App.  264,  apply- 
ing rule  where  party  bids  twice  on  contract,  reserving  rights  under  first  bid 
by  notice ;  McDonald  v.  Napier,  14  Ga.  97,  100,  denjdng  recovery  upon  re- 
versal of  money  paid  to  plaintiff's  attorney  and  applied  in  payment  of  fee; 
Colvin  V.  Holbrook,  2  N.  Y.  130,  holding  notice  to  deputy  sheriff  of  assign- 
ment of  certificate  of  sale  does  not  oblige  latter  to  pay  proceeds  to  assignee ; 
Huffman  v.  Newman  (Neb.),  76  N.  W.  410,  holding  purchase  money  paid 
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to  vendor's  agent  under  mistake  cannot  be  recovered  by  intending  purchaser 
from  agent. 

Distinguished  in  United  States  v.  Edmonston,  181  U.  S.  508,  45  L.  Ed.  976, 
21  Sup.  Ct.  721,  denying  right  to  recover  back  excess  paid  for  public  land. 

Money  wrongfully  exacted  is  received  without  right,  and  law  creates  obli- 
gflUon  to  refund  it.       . 

Approved  in  Pennsylvania  R.  Co.  v.  International  Coal  Min.  Co.,  173 
Fed.  7,  97  C.  C.  A.  283,  holding  to  entitle  shipper  to  sue  carrier  for  damages 
for  indiscrimination  in  rates,  he  must  have  paid  under  protest;  Blizzard  v. 
Brown,  152  Wis.  163,  139  N.  W.  738,  holding  attorney  receiving  money  to 
which  client  has  no  right,  and  paying  it  over  to  him  with  notice  of  owner- 
ship, was  liable  to  owner. 

Reversal  of  Judgment  gives  new  right  or  cause  of  action  against  parties 
to  the  judgment,  and  creates  legal  obligation  to  Restore  what  other  i»arty  has 
lost. 

Approved  in  Dunfee  v.  Childs,  59  W.  Va.  242,  53  S.  E.  216,  following  rule; 
Ex  parte  Wellden,  148  Ala.  432,  42  South.  632,  holding  where  mule  was 
recovered  by  judgment  but  sold  by  plaintiff  before  appeal,  defendant  on 
reversal  of  judgment  was  not  entitled  to  decree  in  alternative  that  plaintiff 
restore  mule  or  value;  Dodson  v.  Butler,  101  Ark.  420,  Ann.  Oas.  191SE, 
1001,  39  L.  B.  A.  (N.  S.)  1100,  142  S.  W.  505,  holding  where  money  was 
received  under  judgment  subsequently  reversed,  court  could  order  it  repa^ 
if  in  possession  of  creditor,  but  if  not  in  his  possession,  failure  to  restore 
was  not  contempt ;  Sommons  v.  Pike,  105  Minn.  109,  117  N.  W.  245,  holding 
defendant  in  ejectment  who  paid  costs  and  damages  and  thus  obtained 
second  trial  was  entitled  to  return  of  amount  so  paid  when  successful  at 
second  trial  on  merits;  Harrigan  v.  'Gilchrist,  121  Wis.  441,  99  N.  W.  1009, 
applying  rule  where  amount  allowed  receiver  for  attorney's  fee  was  re- 
duced ;•  Applegarth  v.  Dean,  68  Cal.  494,  13  Pac.  588,  holding  statute  of 
limitations  does  not  run  against  action  for  restitution  until  date^  Of  re- 
versal. 

Miscellaneous.  Cited  in  Thomas  v.  American  Co.,  47  Fed.  556, 12  L.  B.  A. 
687,  erroneously.  ^ 

6  Pet.  20-25,  S  L.  Ed.  305,  EIBEMAK  v.  HABOLTON. 

Statute  of  limitations  of  North  Caroliiia,  passed  in  1715,  in  force  in  Ten- 
nessee,  bars'  particular  actions  named  and  no  others. 

Cited  in  Tisdale  v.  Monroe,  3  Yerg.  322,  holding  action  on  promissory 
note  is  not  barred  by  act  of  1715;  Moses  v.  Lawrence  Co.  Bank,  149  U.  S. 
303,  37  L.  Ed.  745^  13  Sup<  Ct.  901,  holding  statute  of  frauds  of  Alabama 
is  rule  of  decision  in  United  States  courts. 

Where  statute  of  North  Carolina,  passed  in  1792,  in  force  in  Tennessee, 
provided  that  indorser  of  promissory  note  may  sue  in  his  own  name  as  on  In* 
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land  biUfl  of  ezdumge  in  England,  fach  Indoner  may  bring  action  of  debt  on 
promissory  note. 

Cited  in  Anderson  v.  Crockett,  6  Yei^,  331,  entertaining  action  by  in- 
dorsee of  note  against  the  maker ;  Planters '  Bank  v.  Galloway,  11  Humph. 
345,  entertaining  action  by  indorsee  of  bill  of  exchange  against  acceptor. 

In  action  on  promissory  note  in  Circuit  Court  of  Tennessee  against  citlzoi 
of  tbat  State,  averment  that  holder  of  note  and  the  payee.  Us  Indorser,  are 
citizens  of  Alabama,  confers  Jurisdiction  on  Federal  court. 

Approved  in  Emsheimer  v.  New  Orleans,  186  U.  S.  46,  46  L.  Ed.  1048,  22 
Sup.  Ct.  776,  upholding  jurisdiction  of  suit  upon  police  warrants  under 
facts  stated ;  Jones  v.  Shapera,  57  Fed.  461, 13  U.  S.  App.  481,  applying  rule 
to  action  on  promissory  note  where  indorser  and  payee  at  time  of  action, 
but  not  at  time  of  indorsement,  lines  in  foreign  State. 

6  Pet.  2&-28,  8  L.  Ed.  307,  UNITED  STATES  BANK  v.  QBEEN. 

Where  Judges  of  Circuit  Court  are  divided  in  opinion  on  question  of  costs 
in  respect  to  marshal's  fees  upon  execution,  Supreme  Court  has  no  Jurisdiction 
to  decide  the  question. 

Cited  in  United  States  v.  Chicago,  7  How.  191, 12  L.  Ed.  663,  entertaining, 
however,  question  of  granting  injunction  until  decision  on  merits;  Daniels 
V.  Chicago  etc.  R.  R.  Co.,  3  Wall.  254,  18  h*  Ed.  225,  refusing  to  pass  upon 
division  where  record  required  decision  of  both  fact  and  law. 

Miscellaneous.  Distinguished  in  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed. 
732,  upon  question  as  to  taxation  and  costs. 

6  Pet.  29-40,  8  L.  Ed.  308,  UNITED  STATES  V.  ^AMK  OF  NORTH  CASO- 

LINA. 

Bight  of  priority  of  payment  of  debts  due  government  is  prerogative  of 
English  crown  well  known  to  common  law;  it  is  founded  on  motives  of  public 
policy  to  secure  adequate  public  revenue. 

Approved  in  Brown  v.  American  Bonding  Co.,  210  Fed.  847, 848, 127  C.  C.  A. 
406,  holding  surety  paying  claim  of  State  as  depositor  in  insolvent  bank 
not  subrogated  to  right  of  State,  if  any,  to  priority;  American  Bonding 
Co.  V.  Reynolds,  203  Fed.  358,  holding  surety  pa3dng  claim  of  State 
against  insolvent  bank  was  subrogated  to  right  of  State  to  priority;  State 
V.  Jahraus,  117  La.  294, 116  Am.  St.  Bep.  208,  41  South.  578,  holding  State 
entitled  to  preference  over  other  creditors  in  funds  by  defaulting  tax  col- 
lector. 

Bight  of  priority  of  payment  of  debts  due  United  States  does  not  stand 
on  sovereign  prerogative,  but  ezclnsiveiy  upon  provisions  of  our  own  statutes. 

Approved  in  Central  Trust  Co.  v.  Third  Aye.  R.  Co,,  186  Fed.  292,  393, 110 
C.  C.  A.  i,  holding  statute  giving  State  lien  on  railway  property  for  payment 
of  dividends  did  not  give  State  priority  over  existing  mortgage;  In  re  Dev- 


\ 


1025    UNITED  STATES  V.  BANK  OF  NORTH  CAROLINA.    6  Pet.  29-40 

lin,  180  Fed.  173,  holding  insolvency  act  providing  it  should  be  for  bene- 
fit of  all  creditors  in  proportion  to  respective  claims  superseded  common- 
law  rule  giving  priority  to  State;  Robinson  v.  Mutual  Reserve  Life  Ins. 
Co.,  176  Fed.  628,  holding  debts  due  State  for  taxes  not  preferred  in  wind- 
ing up  insolvent  insurance  company;  People's  Nat.  Bank  v.  Corse,  133 
Tenn.  725,  182  S.  W.  918,  holding  United  States  had  no  priority  of  claim 
over  property  of  government  contractor  attached  in  suit  in  State  court; 
Hawes  &  Co.  v.  Wm.  R.  Trigg  Co.,  110  Va.  206,  65  S.  E.  554,  holding  lien 
of  United  States,  on  vessel  built  under  contract,  for  payments  made  was 
inferior  to  liens  for  materials  and  supplies  furnished  for  its  construc- 
tion; Beaston  v.  Farmers'  Bank,  12  Pet.  134,  9  L.  Ed.  1030,  and  United 
States  V.  Cook  Bank,  9  Biss.  60,  Fed.  Cas.  14,853,  holding  corporations 
are  "persons"  within  meaning  of  these  statutes;  United  States  v.  Duncan, 
4  McLean,  628,  Fed.  Cas.  15,003,  12  111.  540,  granting  United  States  prior- 
ity over  claims  of  all  creditors  of  insolvent;  Wise  v.  Wise  Co.,  153  N.  Y. 
510,  511,  47  N.  E.  789,  holding  in  absence  of  statute,  State's  claim  for 
taxes  has  no  priority  over  earlier  attachment;  Planters'  Bank  v.  Andrews, 
8  Port.  427,  holding  "persons"  in  statute  conferring  right  of  attachment, 
includes  corporations;  Southwestern  R.  R.  Co.  v,  Paulk,  24  Ga.  362,  hold- 
ing "persons"  in  statute  includes  corporations. 

Validity  and  construction  of  statute  giving  priority  to  loan  for  taxes. 
Note,  AnxL  Oas.  1913B,  520. 

Priority  of  State  or  United  States  in  payment.    Note,  29  L.  R.  A.  227, 
228. 

Preference  of  claims  of  State  over  other  creditors.    Note,  1  L.  R.  A. 
(N.  S.)  255. 

**Duje^  is  80];netime8  used  to  express  mere  state  of  indebtedness  and  then 
is  equivalent  to  ''owed"  or  "owing";  and  it  is  Bometimes  used  io  express  fact 
that  debt  bas  become  payable. 

Approved  in  Ward  v.  Joslin,  186  U.  S.  150,  46  L.  Ed.  1099,  22  Sup.  Ct. 
810,  construing  "dues  from  corporations"  secured  by  shareholders'  liabil- 
ity, under  Kansas  Constitution;  In  re  B.  H.  Gladding  Co.,  120  Fed.  710, 
construing  bankruptcy  act  as  to  wages  due  workmen ;  In  re  West  Norfolk 
Lumber  Co.,  112  Fed.  768,  construing  Code  Va.,  §  2486;  Pope  v.  Matthews, 
125  Ga.  347,  54  S.  E.  154,  construing  act  of  1905,  requiring  all  taxes  due 
State  and  county  by  persons  residing  in  or  on  property  in  new  county  to 
be  paid  to  collector  of  county  from  which  territory  taken ;  Talley  v.  Brown, 
146  Iowa,  363,  140  Am.  St.  Rep.  282, 125  N.  W.  249,  holding  "due"  in  stat- 
ute making  credits  taxable  was  synonymous  with  "owing" ;  Barber  Asphalt 
Paving  Co.  v.  Woodbury  County,  137  Iowa,  289,  114  N.  W.  1045,  holding 
tax  collector  entitled  to  percentage  of  money  collected  as  "due  aliy  city 
or  town"  could  not  retain  percentage  of  collections  to  pay  certificates 
issued  to  contractor  for  street  work;  Swanson  v.  Spencer,  177  Mo.  App. 
128,  163  S.  W.  286,  holding  vendor  under  contract  to  convey  free  of  taxes 
n— 66 
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except  those  not  now  due  and  payable  was  not  required  to  remove  lien  for 
taxes  assessed  but  not  "due  and  payable";  BueHIer  v.  Pierce,  175  N.  T. 
267,  67  N.  E.  573,  construing  covenant  by  assignor  of  usurious  note  as  to 
amount  due  thereon;  Jones  v.  Adams,  37  Or.  478,  62  Pac.  16,  share  of 
crop  for  which  land  is  leased  becomes  due  after  harvesting;  McDonnell 
V.  Alabama  Ins.  Co.,  85  Ala.  409,  5  South.  122,  holding  claims  of  policy- 
holders in  life  insurance  company  are  "debts  due''  within  meaning  of  law; 
Hershfield  v.  Aiken,  3  Mont.  448,  holding  allegation  that  note  and  mort- 
gage are  "due  and  payable,"  is  sufficient  averment  of  breach  of  contract 
to  pay;  Ryan  v.  Douglas  Co.,  47  Neb.  16,  66  N.  W.  32,  holding  assignment 
by  contractor  of  "warrants  due  from  county,"  does  not  include  money 
earned  later;  Hinds  v.  Heath  (N.  H.),  38  Atl  383,  holding  "debts"  in 
insolvency  act  includes  claims  payable  in  future;  Allen  v.  Patterson,  7 
N.  Y.  480,  57  Am.  Dec.  544,  holding  allegation  that  sum  is  "due"  from 
defendant  is  sufficient  averment  that  debt  is  payable;  Leggett  v.  Bank  of 
Sing  Sing,  24  N.  Y.  290,  provision  that  shareholder  shall  pay  "debts  due" 
before  transferring  stock,  includes  debts  not  yet  matured ;  W3rman  v.  Kim- 
bcrly  Co.,  93  Wis.  559,  67  N.  W.  933,  holding  statute  providing  that  insol- 
vent insurance  companies  shall  collect  "all  claims  due,"  includes  all  claims 
then  payable  or  not. 

Priority  of  United  States  extends  as  well  to  debts  by  bonds  for  dntlea 
passable  after  decease  or  insolvency  of  obligor  as  to  tbose  payable  at  the  period 
of  sucb  decease  or  insolvency.     . 

Cited  in  In  re  Rosey,  6  Ben.  511,  8  Bank.  Reg.  514,  Fed.  Cas.  12,066, 
applying  rule  to  claim  of  United  States  against  bankrupt  for  penalties  for 
violation  of  revenue-  law;  Dunn  v.  Sublett,  14  Tex.  527,  holding  claim 
against  estate  of  deceased  person  should  be  presented  for  allowance, 
although  not  yet  payable ;  dissenting  opinion  in  Merrill  v.  National  Bank, 
173  U.  S.  177,  43  L.  Ed.  667,  19  Sup.  Ct.  360,  majority  holding  creditor 
of  insolvent  national  bank  may  receive  dividends  without  crediting  his 
collateral  security  upon  his  claim. 

Priority  of  debts  and  claims  of  State  against  insolvent  debtor's  estate. 
Note,  4  Ann.  Cas.  973. 

Interpretation  of  statute,  establialied  by  general  practice  and  long  acqui- 
escence on  part  of  government  and  individuals,  Justifies  court  in  yielding  to  it 
as  safe  and  reasonable  exposition,  in  case  of  doubt. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  308,  309,  45  L.  Ed. 
872,  873,  21  Sup.  Ct.  658,  practical  construction  governs  only  where  true 
meaning  doubtful;  United  States  v.  Newport  News  Shipbuilding  etc.  Co., 
178  Fed.  204,  101  C.  C.  A.  514,  construing  contract  for  building  and  test- 
ing vessel  for  United  States  in  light  of  previous  practice  of  Navy  Depart- 
ment; Cheyney  v.  Smith,  3  Ariz.  145,  23  Pac.  681,  holding  United  States 
Rev.  Stats.,  §  1852,  as  amended  in  1880,  is  mandatory  and  means  legislative 
session  of  sixty  legislative  days  and  not  sixty  consecutive  days;  United 
States  V.  Root,  22  App.  D.  C.  431,  upholding  construction  placed  by  War 
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D<^partmeni  on  statute  providing  for  increase  of  army;  Indianapolis  ▼. 
Ritzinger,  24  Ind.  App.  72,  56  N.  E.  143,  upholding  constmotion  placed 
upon  law  by  common  council  providing  for  vacation  proceedings;  Labadio 
V.  Smith,  41  Okl.  779,  140  Pac.  429,  construing  statute  of  descent  and  distri- 
bution as  applied  in  Department  of  Indian  Affairs ;  Pitts  v.  Logan  County, 
3  Okl.  740,  41  Pac.  591,  holding  void  territorial  act  regulating  accounting 
of  fees  of  District  Court  clerks;  United  States  v.  Moore,  95  U.  S.  763, 
24  L.  Ed.  589,  interpreting  statute  fixing  pay  of  naval  surgeons  according 
to  usage;  Five  Per  Cent  Cases,  110  U.  S.  485,  28  L.  Ed.  202,  4  Sup.  Ct. 
218,  applying  rule  to  interpretation  of  acts  granting  to  States  a  percentage 
on  value  of  publie  lands  disposed  of;  Brown  v.  United  States,  113  U.  S. 
571,  28  L.  Ed.  1080,  5  Sup.  Ct.  650,  holding  act  providing  for  retirement 
of  navy  officers  is  applicable  to  warrant  officers  according  to  practice; 
United  States  v.  Alabama  R.  R.,  142  U.  S.  621,  35  L.  Ed.  11S6,  12  Sup.  Ct. 
308,  construing  act  fixing  rate  of  pay  for  carrying  mails  in  accordance 
with  construction  given  by  executive  department;  United  States  v.  Union 
P.  Ry.,  37  Fed.  555,  interpreting  land  grant  to  railroad  in  accordance  with 
construction  placed  upon  it  by  land  office;  Rand  v.  United  States,  38  Fed. 
667,  collecting  cases  and  allowing  fees  to  commissioners  in  accordance  with 
construction  of  act  adopted  by  treasury  officials;  Northern  Bank  v.  Hunt, 
93  Ky.  72.  19  S.  W.  4,  holding  established  practice  of  indorsing  attach- 
ment on  back  of  summons  is  conclusive;  Pitts  v.  Logan  Co.,  3  Okl.  741, 
41  Pac.  591,  interpreting  laws  concerning  clerk's  fees  in  territorial  courts 
according  to  established  practice;  McSorley  v.  Hill,  2  Wash.  651,  27  Pac. 
556,  holding  where  land  warrants  issued  under  act  of  Congress  contain 
statement  of  assignability,  court  will  incline  to  that  view ;  ^Keane  v.  Bryg- 
ger,  3  Wash.  351,  28  Pac.  658,  interpreting  acts  of  Congress  concerning 
homesteading  of  public  lands  according  to  construction  of  Land  Depart- 
ment. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Gas.  52. 

6  Pet.  41-50,  8  Ii.  Ed.  312,  DAVIS  ▼.  PAOKABD. 

Federal  Supreme  Court,  on  writ  of  error,  will  not  conBi<ler  proceedings  or 
opinion  of  lower  court,  which  do  not  form  part  of  record  sent  up. 

Approved  in  Lyle  v.  Cass  Circuit  Judge,  157  Mich.  39,  121  N.  W.  308, 
holding  mandamus  did  not  lie  to  review  denial  of  motion  to  change  venue 
involving,  at  most^  abuse  of  discretion;  McFarlane  v.  GoUing,  76  Fed.  24, 
46  U.  S.  App.  141,  refusing  to  consider  cases  aimed  at  opinion  of  lower 
court;  Polhemus  v.  Ann  Arbor  Bank,  27  Mich.  50,  refusing  to  reverse  cor- 
rect ruling,  denying  right  to  amend,  although  based  on  wrong  reason; 
Shrewsbury  v.  Miller,  10  W.  Va.  122,  refusing  to  reverse  order  setting 
aside  verdict  on  ground  that  court's  reason  therefor  was  erroneous;  Rigg 
V.  Parsons,  29  W.  Va.  524,  2  S.  E.  82,  affirming  correct  judgment  regard' 
less  of  reasoning  of  lower  court;  dissenting  opinion  in  Aetna  Ins.  Co.  v. 
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Boon^  95  U.  S.  140,  24  L*  Ed.  402,  majority  reversing  judgment  on  find- 
ings of  court  which  tried  issues  in  lieu  of  jury. 

To  give  Supreme  Court  Jurisdiction  it  is  suOicient  if  it  appears  ftom  record 
without  an  averment  in  so  many  words  that  act  of  Congress  was  applicable 
to  case  and  was  misconstrued,  or  decision  in  State  court  was  against  privilege 
or  exemption  set  up  under  such  act. 

Cited  in  State  v.  Gleason,  12  Fia.  271,  refusing  to  sign  citation  on  writ 
of  error  from  judgment  ousting  lieutenant-governor  from  office;  Frost  v. 
Ilsey,  55  Me.  380,  refusing  to  insert  in  record  statement  that  court's  judg- 
ment involves  constitutionality  of  statute;  Crowell  v.  Randell,  10  Pet.  397, 
9  L.  Ed.  470,  dismissing  writ  of  error  where  it  did  not  appear  from  record 
that  judgment  had  any  reference  to  constitutional  question;  Holmes  v. 
Jennison,  14  Pet.  632,  10  L.  Ed.  630,  affirming  decision  of  State  court  in 
habeas  corpus,  however,  by  equally  divided  court. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 

Court.    Note,  63  L.  R.  A.  474. 
Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 

State  court's  decision.    Note,  63  L.  R.  A.  830,  331. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 

obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  44. 

Only  final  judgments  of  the  highest  court  of  the  State  can  be  broufiiht  for 
review  into  Federal  Supreme  Court. 

Cited  in  Holmes  v.  Jennison,  14  Pet.  629,  10  L.  Ed.  628,  affirming  deci- 
sion in  habeas  corpus  by  equally  divided  court 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

Miscellaneous.  Cited  in  Davis  v.  Packard,  7  Pet.  281,  8  L.  Ed.  685,  a 
second  appeal  in  same  action ;  Hartford  Ins.  Co.  v.  Doyle,  6  Diss.  464,  Fed. 
Cas.  6160,  and  State  v.  Benthall,  82  N.  C.  667,  erroneously. 

6  Pet.  51-60,  8  If.  Ed.  316,  TTNITED  STATES  BANK  v.  DUNN. 

A  party  to  a  negotiable  note  shall  not  be  permitted  by  his  own  testimony 
to  invalidate  it. 

Approved  in  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  830,  94  C.  C.  A.  346. 
holding  holder  for  value  of  excessive  indebtedness  of '  corporation  could 
enforce  same;  Northern  Nat.  Bank  v.  Hoopes,  98  Fed.  938,  contract  cre- 
ated by  indorsement  of  note  cannot  be  varied  by  parol;  Bank  of  Metropo- 
lis V.  Jones,  8  Pet.  16,  8  L.  Ed.  851,  holding  maker  of  note  is  incompetent, 
in  action  against  indorser,  to  prove  facts  discharging  latter;  Henderson  v. 
Anderson,  3  How.  80, 11  L.  Ed.  503,  rejecting  evidence  of  partner  indorsing 
bill  for  his  firm ;  Smyth  v.  Stradcr,  4  How.  417,  11  L.  Ed.  1037,  rejecting 
testimony  of  partner  in  firm,  whose  name  was  fraudulently  indorsed  on 
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notes ;  Brown  v.  Wiley,  20  How.  448,  15  L.  Ed.  96&,  applying  rule  in  action 
against  drawee  rejecting  his  parol  testimony  of  inconsistent  agreement 
with  payee;  Brown  v.  Spofford,  95  U.  S.  481,  24  L.  Ed.  509,  rejecting  evi- 
dence of  maker  of  notes  to  pxove  agreement  of  one  indorser  to  surrender 
some  of  the  notes;  Martin  v.  Cole,  104  U.  S.  38,  26  L.  Ed.  650,  rejecting 
evidence  of  indorser  to  prove  his  indorsement  was  meant  to  be  without 
recourse;  Nicholls  v.  Wright,  4  Cr.  C.  C.  70;L,  Fed.  Cas.  10,236,  holding 
drawer  of  bill  cannot  testify  in  action  against  acceptor  that  bill  was  usuri- 
ous; Dewey  v.  Warriner,  71  111.  199,  22  Am.  Rep.  92,  refusing  to  allow 
indorser  of  draft  to  testify  to  want  of  consideration;  Harding  v.  Mott,  20 
Pa.  St.  471,  holding  in  action  by  indorsee  against  maker  of  note,  indorser 
may  not  testify  to  want  of  execution  and  consideration ;  Woodward  Co.  v. 
Foster,  18  Qratt.  208,  holding  in  action  by  indorsee  against  indorser  of 
bill,  latter  may  not  qualify  his  contract  by  parol  evidence;  Jackson  v. 
Packer,  13  Conn.  359,  remarking  that  United  States  doctrine  in  this  regard 
differs  from  State  rule  of  evidence;  Scott  v.  Lloyd,  12  Pet,  149,  9  L.  Ed. 
10S5,  holding  grantor  of  annuity  by  deed,  after  conveying  all  interest  in 
property  charged,  may  prove  usury  in  such  grant;  Topping  v.  Van  Pelt, 
1  Hoff.  Ch.  549,  holding  assignee  of  mortgage  is  competent  witness  to 
impeach  same  for  usury;  dissenting  opinion  in  Freeman  v.  Brittin,  17 
N.  J.  L.  237,  238,  241,  majority  holding  testimony  of  indorser  of  note  to 
show  usury  is  admissible. 

Diatinguished  in  Kiefer.  v.  Carusi,  7  D.  C.  160,  holding  joint  note  of 
husband  and  wife  impeachable  by  testimony  of  wife  as  being  usurious, 
when  sought  to  be  enforced  against  her  separate  property  which  secured 
it;  United  States  v.  Leffler,  11  Pet.  94,  9  L.  Ed.  645,  and  Caldwell  v. 
Mc Vicar,  12  Ark.  750,  751,  holding,  in  action  against  sureties  on  official 
bond,  principal  may  prove  facts  discharging  former;  Smyth  v.  Strader,  4 
How.  419, 11  L.  Ed.  1038,  rejecting  evidence  of  partner  in  firm  whose  name 
has  been  fraudulently  indorsed  on  notes;  Sweeny  v.  Easter,  1  Wall.  173, 
174,  17  L.  Ed.  683,  holding  one  who  indorses  note  "for  collection"  may  tes- 
tify that  he  was  not  owner  of  it  and  did  not  mean  to  give  title;  Frazer  v. 
Carpenter,  2  McLean,  244,  Fed.  Cas.  5069,  admitting  evidence  of  maker 
in  action  between  holder  and  indorser  to  prove  alteration  of  note;  Will- 
iams v.  Miller,  10  Smedes  &  M.  142,  holding  where  payee  indorses  note 
after  payment  without  recourse,  he  is  competent  to  prove  these  facts; 
Rohrer  v.  Momingstar,  18  Ohio,  588,  589,  allowing  joint  maker  of  note  to 
impeach  same  in  hands  of  indorsee  who  received  it  after  maturity. 

Disapproved  in  Goodwin  v.  Chadwick,  35  Me.  194,  holding,  however,  in- 
dorser of  note  may  testify  to  its  validity  and  execution ;  Smithwick  Co.  v. 
Anderson,  2  Swan,  577,  holding,  however,  indorser  may  impeach  note  where 
local  law  gives  maker  same  defenses  against  indorsee  as  against  payee. 

Limited  in  Davis  v.  Brown,  94  U.  S.  425,  427,  24  L.  Ed.  205,  206,  hold- 
ing where  note  has  not  been  circulated,  indorser  may  testify  to  agreement 
with  holder  that  former  shall  not  be  liable;  McAllister  v.  Smith,  17  111. 
337,  66  Am.  Dec.  658,  allowing  acceptor  of  bill  to  testify  to  usuiy  where 
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bill  has  not  been  generally  negotiated;  Dye  v.  Scott,  35  Ohio  St.  198,  35 
Am.  Rep.  605,  admitting  oral  testimony  to  prove  that  indorser  as  between 
himself  and  indorsee  waived  demand  and  notice. 

Denied  in  Bibb  v.  Reid,  3  Ala.  93,  allowing  principal  obligor  on  bond 
to  testify  that  there  had  been  only  conditional  delivery  of  same;  Winkler 
v.  Scudder,  1  Ga.  131,  holding  in  action  on  note  by  holder  against  indorser, 
maker  may  testify  to  prove  usuty;  Prather  v.  Lentz,  6  Blackf.  244,  hold- 
ing, in  action  by  assignee  of  payee  against  maker  of  note,  payee  is  com- 
petent  to  prove  nsury;  Bement  v.  McClaren,  1  B.  Mon.  299,  holding 
assignor  of  promissory  note  may  prove  that  same  is  withont  consideration 
in  action  against  obligors;  Orr  v.  Lacey,  2  Dor^.  (Mich.)  240,  241,  244, 
reviewing  cases  and  admitting  testimony  of  acceptor  of  bill  to  prove  bill 
void  in  action  against  indorser;  Haines  v.  Dennett,  11  N.  H.  184,  holding 
maker  may  testify  that  note  was  altered  after  execution ;  Freeman  v.  Brit- 
tin,  17  N.  J.  L.  229,  holding  indorser  of  note  is  competent  to  prove  nsury; 
Parsons  v.  Phipps,  4  Tex.  353,  holding  acceptor  may  testify  in  action  by 
payee  of  bill  against  drawer  that  acceptance  was  for  accommodation. 

Parol  evidence  is  not  admissible  to  vary  a  written  agreement;  accordingly, 
Indorser  may  not  show  an  oral  agreement  tbat  his  liability  was  to  be  merely 
nominaL 

Approved  in  Earle  v.  Enos,  130  Fed.  470,  parol  agreement  by  bank,  made 
at  time  of  delivery  of  accommodation  note  and. its  discount  by  bank,  that 
it  would  not  look  to  maker  for  payment,  cannot  be  shown  to  defeat  action 
on  note;  Union  Selling  Co.  v.  Jones,  128  Fed.  677,  holding  when  contract 
for  sale  of  binder  twine  contained  words  "quality  guaranteed,"  parol  evi- 
dence inadmissible  to  show  that  such  warranty,  by  reason  of  prior  n^o- 
tiations  between  parties,  was  intended  to  include  certain  representations 
as  to  quality;  Levy  &  Cohn  Mule  Co.  v.  KaufEman,  114  Fed.  175,  exclud- 
ing parol  offered  to  show  that  acceptance  of  draft  was  conditional;  Nat. 
Bank  v.  Hoopes,  98  Fed.  937,  contract  created  by  indorsement  and  deliv- 
ery of  note  cannot  be  varied  by  parol;  Albuquerque  Nat.  Bank  v.  Stew- 
art, 3  Ariz.  300,  30  Pac.  304,  holding  answer  to  suit  upon  note,  setting  up 
contemporaneous  parol  agreement  between  cashier  of  bank  and  sureties 
on  notes  to  make  note  of  collateral  held  by  bank  and  to  save  tliem  harm- 
less, is  bad  as  varying  terms  of  written  undertaking;  Metzerott  v.  Ward, 
10  App.  D.  C.  524,  holding  joint  maker  of  note  could  not  show  by  parol, 
in  absence  of  fraud,  he  was  indorser  only;  Colbert  v.  First  Nat.  Bank  of 
Ardmore,  38  Okl.  394,  133  Pac.  207,  refusing  parol  evidence  to  show  con- 
temporaneous parol  agreement  that  joint  maker  would  not  be  bound ;  River- 
view  Land  Co.  v.  Dance,  98  Va.  246,  35  S.  E.  722,  parol  is  inadmissible  to 
vary  legal  effect  of  indorsement;  Fairfield  Co.  v.  Thorp,  13  Conn.  182, 
rejecting  evidence  to  show  written  subscription  for  stock  was  meant  to  be 
conditional ;  Thompson  v.  McKee,  5  Dak.  Ter.  178,  37  N«  W.  369,  holding 
party  indorsing  draft  without  words  of  explanation  cannot  show  that  same 
was  for  identification;  Stubbs  v.  Goodall,  4  Ga.  109,  holding  indorser  of 
note  in  blank  cannot  prove  that  same  was  meant  for  negotiation;  Dulaney 
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V.  Burke,  2  Idaho,  691,  23  Pac.  916,  holding  maker  of  note  given  in  par- 
chase  of  mine  cannot  prove  privilege  of  examining  mine  in  order  to  defeat 
note ;  Doolittle  v.  Ferry,  20  Kan.  235,  27  Am.  Rep.  170,  holding  parol  testi- 
mony in  inadmissible  to  change  general  indorsement  into  indorsement  with- 
out recourse;  Fluker  v.  Kent,  27  La.  Ann.  39,  rejecting  parol  evidence  in 
action  on  note  to  prove  maker's  wife  was  real  debtor,  and  husbitnd  signed 
as  agent;  McSherry  v.  Brooks,  46  Md.  120,  rejecting  parol  evidence  of 
agreement  not  to  negotiate^  or  sue  upon  the  notes  in  question ;  Cook  v. 
Brown,  62  Mich.  479,  4  Am.  St.  Rep.  874,  29  N.  W.  48,  holding  party  sign- 
ing note  under  name  of  maker  and  sued  as  joint  promisor,  cannot  testify 
that  he  is  only  indorser;  Kulenkamp  v.  Groff,  71  Mich.  680,  15  Am.  St. 
Rep.  286,  1  L.  R.  A.  595,  40  N.  W.  59,  rejecting  parol  proof  that  maker  of 
note  signed  under  agreement  that  he  should  not  be  liable  thereon ;  Farwell 
V.  St.  Paul  Co.,  45  Minn.  498,  499,  22  Am.  St.  Rep.  745,  48  N.  W.  327,  hold- 
ing indorsee  cannot  prove  as  against  indorser  that  demand  and  notice  were 
verbally  waived;  Simpson  v.  Currier,  6^  N.  H.  20,  holding  sureties  upon 
note  cannot  prove  by  parol  that  their  contract  was  only  conditional  agree- 
ment; Gridley  v.  Dole,  4  N.  Y.  492,  rejecting  parol  evidence  of  maker  of 
note  to  show  that  he  is  only  contingently  liable  for  one-fourth  of  tlic 
amount;  Smith  v.  Caro,  9  Or.  287,  rejecting  evidence  in  action  against  in- 
dorser to  prove  that  he  waived  demand  and  notice;  First  National  Bank 
V.  Foote,  12  Utah,  167,  42  Pac.  206,  holding  joint  maker  of  note  cannot 
show  that  bank  cashier  agreed  that  former  need  not  pay;  Martin  v.  Lewis, 
30  Gratt.  683,  32  Am.  Rep.  687,  holding,  in  action  against  drawer  of  bill, 
evidence  is  not  admissible  to  show  agreement  not  to  seek  recovery  from 
him;  Charles  v.  Denis,  42  Wis.  58,  24  Am.  Rep.  384,  holding  indorser  of 
note  in  blank  cannot  show,  by  parol,  as  against  indorsee,  agreement  that 
he  should  not  be  liable  thereon;  Foster  v.  Clifford,  44  Wis.  572,  28  Am. 
Rep.  605,  in  action  against  drawer  and  acceptor  of  bill,  it  cannot  be  shown 
that  bill  was  given  on  unfulfilled  parol  condition;  dissenting  opinion  in 
Bank  v.  Mumford,  6  Ga.  77,  majority  permitting  defendant  sued  as  joint 
and  several  promisor  to  prove  by  parol  that  he  is  only  surety;  dissenting 
opinion  in  Dulaney  v.  Burke,  2  Idaho,  697,  23  Pac.  919,  majority  rejecting 
evidence  of  maker  of  note  to  prove  privilege  of  examining  mine  for  pur- 
chase of  which  note  was  given. 

Limited  in  Holmes  v.  First  Nat.  Bank,  38  Neb.  331,  41  Am.  St.  Rep.  736, 
56  N.  W.  1012,  holding  parol  evidence  admissible  to  qualify  general  in- 
dorsement as  between  indorser  and  indorsee;  Phillips  v.  Preston,  5  How. 
291,  292,  12  L.  Ed.  158,  holding,  however,  parol  evidence  may  prove  col- 
lateral contract  between  two  indorsers,  verbally  agreeing  to  share  loss ; 
Chaddock  v.  Vanness,  35  N.  J.  L.  522,  10  Am.  Rep.  260,  holding,  however, 
evidence  is  admissible  to  define  the  contract  of  party  indorsing  note  before 
payee. 

Distinguished  in  Joilliard  v.  Chaffee,  92  N.  Y.  536,  admitting  evidence 
of  maker  of  note  to  prove  same  was  only  part  of  parol  agreement  and  not 
meant  to  be  collected. 
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Questioned  in  Metropolitan  Nat.  Bank  v.  Jansen,  108  Fed.  574,  maker 
and  indorser  may  testify  to  illegality  of  consideration. 

Parol  evidence  affecting  indorsement.    Note,  9  Am.  Dec.  331,  384. 

Admissibility  of  evidence  to  show  indorsement  made  before  maturity. 
Note,  22  ^m.  Rep.  94. 

Evidence  to  vary  liability  of  regular  indorser.    Note,  39  Am.  Rep.  il8. 

Iiiability  of  parties  to  bill  or  note  has  been  ilxed  on  certain  principles 
essential  to  the  credit  and  circulation  of  such  paper. 

Cited  in  United  States  v.  Bank  of  Metropolis,  15  Pet.  392,  10  L.  Ed.  780, 
holding  United  States  is  liable  as  acceptor  of  draft  regardless  of  equities 
between  it  and  drawer;  Brush  v.  Scribner,  11  Conn.  392,  29  Am.  Dec.  305, 
holding  accommodation 'indorser  of  note  liable  to  bona  fide  holder  regard- 
less of  fraud  intervening;  Martin  v.  Lewis,  30  Gratt.  683,  32  Am.  Rep.  687, 
holding  drawer  of  unpaid  bill  liable  to  payee,  regardless  of  parol  agree- 
ment to  look  to  acceptor  only;  dissenting  opinion  in  Bank  St.  Marys  v. 
Mumford,  6  Ga.  64,  majority  permitting  defendants  sued  as  joint  and  sev- 
eral promisors  to  prove  by  parol  that  one  is  only  surety. 

Duties  and  liabilities  of  indorser  without  recourse.    Note,  7  Am.  St. 
Rep.  366. 

Cashier  and  president  of  bank  have  no  au&ority  to  agree  with  indorser 
of  note  that  he  shall  not  he  liable  to  hank  on  his  indorsement,  nor  to  Und 
hank  except  in  discharge  of  their  ordinary  duties. 

Approved  in  First  Nat.  Bank  v.  Lowther-Kaufman  Oil  etc.  Co.,  66  W.  Va. 
512,  28  L.'R.  A.  (N.  S.)  511,  66  S.  E.  716,  following  rule;  In  re  Jefferson 
Casket  Co.,  182  Fed.  694,  holding  voluntary  petition  in  bankruptcy  signed 
and  verified  by  president  but  not  showing  his  authority  therefor  did  not 
confer  jurisdiction  to  adjudge  corporation  bankrupt;  M*Knight  v.  United 
States,  115  Fed.  986,  consent  of  directors  to  fraudulent  loan  need  not  be 
disapproved  to  support  indictment  against  bank  officer ;  Murphy  v.  Gumaer, 
12  Colo.  App.  483,  55  Pac.  954,  banking  corporation  can  transact  business 
only  through  board  of  directors  and  officers;  Swindell  &  Co.  v.  Bainbridge 
State  Bank,  3  Ga.  App.  370,  60  S.  E.  16,  holding  president  of  bank  not 
authorized  to  release  debtor;  State  Bank  v.  Forsyth,  41  Mont.  263,  28 
L.  R.  A.  (N.^  S.)  501,  108  Pac.  918,  holding  party  giving  note  to  cashier 
of  bank  on  promise  he  would  never  be  asked  to  pay  it  acted  on  cashiers 
statement  at  his  peril ;  Mutual  Trust  Co.  v.  Stern,  235  Pa.  204,  83  Atl.  615, 
holding  discount  of  commercial  paper  could  not  be  delegated  to  single 
officer  of  bank ;  United  States  v.  City  Bank,  21  How.  364,  365,  16  L.  Ed. 
133,  holding  bank  not  liable  for  money  advanced  to  bearer  of  letter  of 
authority  from  bank's  cashier;  Potts  v.  Wallace,  146  U.  S.  705,  86  L.  Ed. 
1141,  13  Sup.  Ct.  201,  holding  refusal  of  treasurer  and  president  of  bank 
to  accept  amount  of  stockholder's  subscription  does  not  bind  bank;  Evans 
V.  United  States,  153  U.  S.  593,  88  L.  Ed.  834,  14  Sup.  Ct.  938,  holding 
indictment  against  cashier  of  national  bank  need  not  aver  that  discount 
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of  note  was  in  excess  of  authority;  Morse  y.  Massachusetts  Bank,  1 
Holmes,  211,  Fed.  Cas.  9857,  holding  bank  is  not  bound  to  pay  check  of 
depositor  without  funds  upon  cashier's  promise  to  do  so ;  Anderson  v.  Kis- 
sam,  35  Fed.  705,  holding  defendants  liable  for  moneys  received  on  cash- 
ier's ofScial  check  and  applied  to  his  private  account;  Flannagan  v.  Cali- 
fornia Bank,  56  Fed.  962,  holding  national  bank  is  not  liable  to  pay  draft 
of  third  person  on  one  6f  its  customers  upon  promise  of  cashier;  Kansas 
Co.  V.  Devol,  72  Fed.  722,  holding  president  of  manufacturing  company 
has  no  authority  to  assign  patent  rights  of  his  company  in  payment  of 
individual  debts;  First  Nat.  Bank  v.  Marshall  etc.  Bank,  83  Fed.  727,  54 
U.  S.  App.  514,  holding  bank  is  not  estopped  from  assorting  lien  by  failure 
of  cashier  to  disclose  his  knowledge  of  same  to  subsequent  mortgagee; 
Spyker  v.  Spence,  8  Ala.  340,  holding  president  of  bank  has  no  authority 
to  stay  collection  of  execution  against  its  debtor,  and  his  orders  will  not 
defeat  bank's  lien;  Thompson  v.  McKee,  5  Dak.  Ter.  179,  37  N.  W.  369, 
holding  indorser  of  draft  is  liable  to  bank  although  cashier  promised  in- 
demnity; Asher  v.  Sutton,  31  Kan.  289,  1  Pac.  537,  holding  president  and 
cashier  of  bank  cannot  sell  bank's  safe  for  its  debt;  Leppoc  v.  National 
Bank,  32  Md.  146,  holding  acts  of  president  and  cashier  in  reference  to 
acceptance  of  deed  are  not  binding  on  bank;  Hadden  v.  Linville,  86  Md. 
233,  38  Atl.  40,  holding  general  manager  of  insolvent  corporation  has  no 
authority  to  transfer  its  property  for  pre-existing  debt;  Mahone  v.  Man- 
chester R.  R.,  Ill  Mass.  75,  15  Am.  Rep.  12,  holding  superintendent  of 
railroad  has  no  authority  to  make  affidavit  of  prejudice  for  removal  of  case 
to  Federal  court ;  Delta  Co.  v.  Williams,  73  Mich.  95,  40  N.  W.  943,  holding 
plaintiff  is  not  bound  by  compromise  agreed  to  by  its  cashier;  Winsor  v. 
Lafayette  Bank,  18  Mo.  App.  673,  674,  denying  broker's  commission  for 
negotiating  sale  of  real  estate  upon  promise  of  cashier;  Merchants'  Bank 
v.  Rudolf,  5  Neb.  536,  and  Bank  v.  Haskell,  51  N.  H.  121,  12  Am.  Rep.  73, 
holding  bank  is  not  bound  by  cashier's  promise  not  to  seek  recovery  from 
defendants  as  surety  on  note;  Norton  v.  Bank,  61  N.  H.  593,  60  Am. .Rep. 
336,  holding  where  cashier  of  national  bank  guarantees  contract  for  deliv- 
ery of  goods,  action  cannot  be  maintained  against  bank;  Sooy  Vi  State,  39 
N.  J.  L.  149,  holding  State  is  not  bound  by  declarations  of  controller  as  to 
good  character  of  treasurer;  First  Nat.  Bank  v.  Tisdale,  84  N.  Y.  655, 
holding  bank  not  bound  by  promise  of  president  not  to  collect  note  given 
to  increase  bank's  apparent  assets ;  Custar  v.  Titusville  Co.,  63  Pa.  St.  385, 
holding  corporation  is  not  bound  by  promise  of  agent  to  release  subscrip- 
tion for  stock ;  North  Star  Co.  v.  Stebbins,  2  S.  D.  81,  48  N.  W.  834,  hold- 
ing bank  not  liable  for  boots  bought  in  its  name  by  its  cashier  for  third 
party ;  Hodge's  Exr.  v.  First  Nat.  Bank,  22  Gratt.  59,  60,  holding  bank  is 
not  bound  by  president's  acknowledgment  that  note  is  merely  held  as  a 
voucher;  Martin  v.  Webb,  110  U.  S.  14,  28  L.  Ed.  52,  3  Sup.  Ct.  433,  hold- 
ing, hdwever^bank  is  bound  by  cashier's  release  of  liens  without  authority 
but  according  to  general  usage;  Cox  v.  Robinson,  82  Fed.  285,  48  U.  S. 
App.  403,  and  Armstrong  v.  Chemical  Bank,  83  Fed.  571,  54  U.  S.  App. 
491,  giving  validity  to  assignment  of  judgment  by  vice-president  of  bank 
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who  customarily  exercised  general  management ;  dissenting  opiniofn  in  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  672,  19  K  Ed.  1027  (reversing 
s.  c,  3  Cliff.  207,  Fed.  Cas.  9449),  majority  charging  bank  on  checks  given 
by  cashier  in  payment  for  gold  and  marked  ''good"  by  him  without  au- 
thority; dissenting  opinion  in  Cox  v.  Robinson,  82  Fed.  289,  48  U.  S.  411, 
majority  denying  recovery  by  receiver  of  bank  on  judgment  assigned  by  its 
vice-president  to  party  sued  thereon ;  dissenting  opinion  in  Mott  v.  Semmcs, 
24  Ga.  557,  majority  holding  stockholder  who  transfers  his  shares  and 
receives  back  his  stock  note  from  cashier  is  not  liable  as  debtor  of  bank; 
dissenting  opinion  in  Insurance  Co.  v.  Woodruff,  26  N.  J.  L.  561,  majority 
holding  insurance  company  is  bound  by  declarations  of  agent  that  policy 
has  been  issued. 

Power  of  bank  cashier  to  release  person  liable  on  bill  or  note.    Note, 

6  Ann.  Oas.  52. 

* 

Powers  of  president  and  vice-president  of  corporation.  Note,  14 
L.  B.  A.  S59. 

Power  of  officer  to  bind  bank  by  agreement  that  liability  »of  party  to 
commercial  paper  shall  not  be  enforced.  Note,  28  L.  B.  A.  (N.  S.) 
504. 

Power  of  officer  to  bind  bank  by  agreement  varying  apparent  liability 
of  parties  to  commercial  paper.    Note,  28  L.  B.  A.  (N.  S.)  511. 

Miscellaneous.  Cited  in  Pugh  v.  Moore,  44  La.  Ann.  232,  10  South.  718, 
erroneously  on  point  that  United  States  as  party  to  negotiable  paper  is 
subject  to  same  liabilities  as  individual ;  Davis  v.  Packard,  10  Wend.  69,  a 
further  hearing  of  same  case  in  New  York  Court  of  Errors^ 

6  Pet.  61-67,  8  L.  Ed.  320,  MILLEB  ▼.  McINTYBE. 

Where  amended  bill  includes  new  defendants,  action  Is  not  commenced 
as  to.  them  until  filing  of  amended  bill. 

Approved  in  United  States  v.  Martinez^  195  U.  S.  473,  49  L.  Ed.  283,  25 
Sup.  Ct.  80,  petition  in  action  under  Indian  depredation  act  in  which 
wrong  alleged  to  have  been  done  by  particular  tribe  cannot  be  amended 
after  expiration  of  three  year  limitation  prescribed  by  act,  by  stating;^ 
different  tribe  as  wrongdoer;  United  States  v.  Smith,  181  Fed.  553,  and 
Linn  etc.  Timber  Co.  v.  United  States,  196  Fed.  596,  116  C.  C.  A.  W7,  both 
holding  in  suit  to  cancel  patents,  limitations  did  not  run  in  favor  of  cor- 
poration not  a  party,  composed  of  defendants,  which  was  grantee  by  un- 
recorded deed;  George  W.  Jackson  v.  Friestedt  Interlocking  Channel  Bar 
Co.,  159  Fed.  496,  holding  where  complainant  transferred  right  under 
patent  pending  suit  for  infringement  after  it  had  expired,  filing  of 
original  bill  in  nature  of  supplemental  bill  by  assignee  was  not  commence- 
ment of  new  suit;  Montgomery  v.  Shaver,  40  Or.  250,  66  Pac.  925,  in  suit 
to  restrain  occupancy  of  land,  amendment  extending  limits  thereof  is  to  be 
regarded  as  new  suit  on  question  of  adverse  possession;  Durant  v.  Mur- 
dock,  3  App.  D.  C.  126,  holding  limitation  against  setoff  not  tolled  by  filing 
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of  action  in  which  it  is  pleaded,  nnless  relating  to  principal  claim;  Smith 
▼.  Bntler,  176  Mass.  43,  57  N.  E.  324,  holding  cause  of  action  barred  as  to 
defendants  brought  in  by  consolidating  legal  actions  into  bill  in  equity; 
Sicard  v.  Davis,  6  Pet.  140,  8  L.  Ed.  328,  holding,  where  amended  declara- 
tion in  ejectment  lays  new  demise,  statute  is  calculated  from  date  of  filing 
same;  Hewitt  v.  Pennsylvania  Steel  Co.,  24  Fed.  370,  dismissing  suit  for 
infringement  of  patent  where  amendment  including  proper  pliaintiifs  was 
not  filed  before  patent  expired;  King  v.  Avery,  37  Ala.  173,  applying  rule 
to  bill  brought  in  wife's  name  and  amended  by  substituting  husband  after 
statute  had  run;  Seibs  v.  Englehardt,  78  Ala.  511,  dismissing  action  as  to 
defendant  brought  in  by  amendment  after  statute  had  fully  run;  Wilson 
V.  Holt,  91  Ala.  209,  8  South.  795,  holding  where  new  defendants  are 
brought  in  by  amendment,  statute  runs  up  to  date  of  filing  same;  Lytle  v. 
State,  17  Ark.  662,  holding  filing  of  amended  bill  is  commencement  of  new 
action  as  to  new  defendants  brought  in ;  Joffers  v.  Cook,  68  Cal.  151,  deny- 
ing foreclosure  against  new  defendants  where  bar  of  statute  matured  be- 
fore filing  amendment;  Dunphy  v.  Riddle,  86  I^.  26,  refusing  precedence 
to  lien  over  mortgage  where  mortgagor  was  brought  in  by  amendment  after 
statute  had  run;  Jaicks  v.  Sullivan,  128  Mo.  185,  30  S.  W.  892,  refusing 
to  enforce  lien  against  defendants  brought  in  by  amendment  after  statute 
had  run;  Green  v.  Sanford,  34  Neb.  367,  51  N.  W.  969,  dismissing  action 
to  foreclose  lien  where  necessary  party  was  brought  in  by  amendment 
after  lapse  of  statutory  period ;  Cogdell  v.  Exum,  69  N.  C.  467,  12  Am.  Rep. 
660,  denying  recovery  where*  amendment  is  fifed  substituting  plaintiff  after 
statute  had  barred  action ;  Grier  v.  Northern  Assurance  Co.,  183  Pa.  St.  352, 
39  Atl.  15,  holding  amendment  applied  for  after  statute  has  barred  action 
should  be  denied;  Dorr  v.  Rohr,  82  Va.  366,  8  Am.  St.  Rep.  Ill,  holding  where 
court  had  no  jurisdiction  over  defendant  until  filing  of  amended  bill,  stat- 
ute ran  until  that  time ;  French  v.  Hay,  22  Wall.  246,  22  L.  Ed.  856,  hold- 
ing new  process  is  not  necessary  upon  amended  bill  as  to  parties  already 
before  the  court. 

Distinguished  in  Adams  v.  Phillips,  75  Ala.  463,  holding  amendment 
ailing  part  pa3mient  to  take  contract  out  of  statute  of  frauds,  relates 
back  to  filing  of  original  bill ;  Buel  v.  St.*  Louis  Transfer  Co.,  45  Mo.  564, 
holding  amendment  changing  codefendant  to  a  coplaintiff  relates  back  to 
original  commencement. 

Relation  of  new  pleadings  to  statute  of  limitations.    Note,  S  L.  R.  A. 
(N.  8.)  306. 

Where  statute  of  UmitatlonB  is  pleaded  and  plaintiff  desires  to  bzing  him- 
self  within  its  sayings,  he  must  in  replication,  or  by  amendment  of  bill,  set 
forth  facts  specifically. 

Cited  in  Piatt -e.  Vattier,  9  Pet.  416,  9  L.  Ed.  177,  holding  plaintiff  cannot 
avail  himself  of  nonresidence  and  absence  of  defendant  to  prevent  bar  of 
statute,  unless  he  allies  same;  Maury's  Admr.  v.  Mason,  8  Port.  227,  re- 
fnsing  to  consider  question  of  exemption  from  statute,  because  not -raised 
by  pleadings;  Gross  v.  Disney^  95  Tenn,  696,  32rs.  W.  633,  holding  plain- 
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tift  must  state  time  of  disability  of  coverture  to  overcome  defense  of  ad- 
verse possession;  Switzer  v.  Noftsinger,  82  Va.  522,  refusing  to  consider 
plaintiff's  contention  of  defendant's  promise  to  pay  within  statutory 
period,  because  not  pleaded;  M'Crea  v.  Purmort,  16  Wend.  477,  30  Am. 
Dec.  115,  holding,  however,  plaintiff  may  take  his  case  outside  of  statute 
by  proving  an  admission  of  the  debt ;  Wilson  v.  Anthony,  19  Ark.  21,  hold- 
ing defendant  may  not  avail  himself  of  bar  of  statute  unless  he  plead  same. 

Courts  apply  statute  of  limitations  in  chancery  to  bar  equitable  rigbt, 
where  at  law  it  would  have  operated  against  grant;  effect  will  be  given  the 
statute  in  equity  same  as  at  law. 

Approved  in  Sis  v.  Boarman,  11  App.  D.  C.  121,  following  rule ;  Holmes 
V.  Cleveland,  C.  &  C.  R.  Co.,  93  Fed.  Ill,  court  of  equity  usually  does, 
though  not  so  bound,  follow  statute  of  limitations  on  question  of  laches; 
Piatt  V.  Vattier,  9  Pet.  417,  9  L.  Ed.  178,  dismissing  bill  for  recovery  of 
lands  after  thirty  years'  adverse  possession;  Jenkins  v.  Pye,  12  Pet.  262, 
9  L.  Ed.  1079,  refusing  to  set  aside  transfer  of  property  from  daughter  to 
father  after  lapse  of  eighteen  years;  Bowman  v.  Wathen,  1  How.  194,  11 
L.  Ed.  99,  refusing  to  compel  accounting  of  profits  from  ferry  after  thirty- 
eight  years'  exclusive  enjoyment  of  same  by  defendant ;  Taylor  v.  Benham, 
5  How.  263,  12  L.  Ed.  145,  declining  to  reopen  executor's  final  account  on 
ground  of  fraud,  after  lapse  of  twenty  years ;  Hall  v.  Russell,  3  Sawy.  515, 
Fed.  Cas.  5943,  appl3dng  rule  to  action  by  heirs  of  patentee  of  land  to 
charge  assignee  of  latter  as  trustee  after  twenty -three  years;  Manning  v. 
Hayden,  5  Sawy.  379,  Fed.  Cas.  9043,  and  Lakin  v.  Sierra  Buttes  Co.,  11 
Sawy.  243,  s.  c,  25  Fed.  344,  entertaining  suit  to  enforce  constructive 
trust  commenced  within  statutory  time;  Rice  v.  Martin,  7  Sawy.  343,  s.  c, 
8  Fed.  480,  dismissing  bill*  claiming  partner's  interest  filed  four  years 
after  such  interest  is  denied,  and  after  partner's  death;  Norris  v.  Haggin, 
12  Sawy.  51,  s.  c,  28  Fed.  278,  dismissing^bill  for  relief  against  fraud 
filed  twenty-two  years  after  transaction  complained  of;  Danley  v.  Danley, 
22  Ark.  270,  denying  bill  for  assignment  of  dower,  more  than  ten  years 
having  elapsed  since  death  of  husband;  Haskell  v.  Bailey,  22  Conn.  572, 
dismissing  bill  for  foreclosure  after  mortgagor  has  remained  in  undis- 
turbed ^possession  for  fifteen  years;  Perkins  v.  Cartmell,  4  Harr.  275,  42 
Am.  Dec.  756,  dismissing  bill  for  recovery  of  legacy  where  action  at  law 
was  barred;  Akins  v.  Hill,  7  Ga.  579,  holding  bill  by  distributees  against 
representatives  of  deceased  administrator  barred  by  lapse  of  nineteen 
years ;  Moore  v.  Moore,  103  Ga.  526,  30  S.  E.  539,  holding  equitable  action 
on  promissory  note  is  barred  in  same  time  as  legal  action  on  same;  Man- 
ning V.  Warren,  17  111.  268,  dismissing  bill  for  foreclosure  of  mortgage 
where  grantees  of  mortgagor  were-  in  possession  seven  years;  Wright  v. 
Leclaire,  3  Iowa,  232,  applying  to  bill  for  specific  performance  of  contract, 
the  corresponding  limitation  placed  on  legal  actions;  McLean  v.  Barton, 
Harr.  Ch.  (Mich.)  288,  denying  recovery  of  lands  lost  by  fraud  after  lapse 
of  twenty  years;  Perry  v.  Craig,  3  Mo.  525,  526,  dismissing  bill  to  recover 
slaves  given  as  security  for  loan,  after  lapse  of  statutory  period;  Tuttle 
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V.  Wilson,  10  Ohio,  26,  denying  bill  for  dower  after  lapse  of  twenty-one 
years ;  Clarke  v.  Potter,  32  Ohio  St.  59,  denying  right  to  redeem  lands  after 
undisputed  ownership  by  mortgagee  for  twenty-one  yeai*s;  York's  Appeal, 
110  Pa.  St.  83,  2  Atl.  69,  holding  executor  of  estate  may  plead  statute  of 
limitations  against  creditor  of  estate ;  Kennedy  v.  Baker,  59  Tex.  157,  bar- 
ring action  in  equity  to  enforce  trust  raised  by  implication  of  law,  where 
sam^  is  barred  by  statute;  New  York  Co.  v.  Hyland,  8  Tex.  Civ.  App.  616, 
28  S.  W.  213,  holding  equitable  claim  sued  on  within  statutory  time  is  not 
open  to  defense  of  stale  demand;  Boone  y.  Chiles,  10  Pet.  221,  9  L.  Ed. 
404,  holding  adverse  possession  of  thirty-two  and  twenty-five  years  bar.-? 
equitable  rights  in  lands ;  dissenting  opinion  in  Baker  v.  Morris,  10  Leigh, 
326,  majority  awarding  recovery  in  equity  of  bond  debt  twenty-eight  years 
after  it  accrued. 

Limitations  in  equity.    Note,  12  Am.  Deic.  S71. 

Necessity  of  pleading  statute  of  limitations  as  defense  in  equity  cases. 
Note,  8  Ann.  Gas.  379. 

■ 

Statute  of  Umltations  operates  at  law  where  the  conflicting  titles  are  ad- 
verse in  their  origin  and  no  reason  is  perceived  against  giving  the  same  effect 
to  statute  in  equity. 

Approved  in  Fussell  v.  Hughes,  8  Fed.  396,  dismissing  bill  brought  by 
equitable  claimant  to  recover  possession  of  land. 

IJH^eeessity  for  color  of  title,  not  expressly  made  a  condition  b^  statute, 
in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1242. 

Miscellaneous.  Cited  in  Berliner  Gramophone  Co.  v.  Seaman,  113  Fed. 
752,  to  point  that  order  of  appellate  court  based  upon  record  omitting  sup- 
plemental bill  does  not  affect  it ;  Pierpont  .v.  Fowle,  2  Wood.  &  M.  36,  Fed. 
Cas.  11,152,  and  Perkins  v.  Rogers,  35  Ind.  141,  9  Am.  Bep.  652,  errone- 
ously; Elliot  y.  Trahem,  35  W.  Va.  642,  14  S.  E.  225,  on  point  that  amend- 
ments to  bill  have  taken  place  of  special  replications.^ 

6  Pet.  68-^,  8  Ii.  Ed.  322,  SMITH  ▼.  BEU*. 

Intention  of  testator,  expressed  in  Ills  will,  prevails  provided  tt  be  con- 
sistent with  rules  of  law;  this  intention  U  to  be  collected  from  his  words. 

Approved  in  Pineland  Club  v.  Robert,  213  Fed.  555,  130  C.  C.  A.  125, 
Holcomb  V.  Wright,  5  App.  D.  C.  83,  and  Perry  v.  Brown,  34  R.  I.  217,  83 
Atl.  13,  all  following  rule ;  Travers  v.  Reinhardt,  205  U.  S.  431,  51  L.  Ed. 
869,  27  Sup.  Ct.  563,  holding  "without  leaving  wife  or  child"  would  not  be 
construed  as  "wife  and  child";  Adams  v.  Cowen,  177  U.  S.  475,  44  L.  Ed. 
852,  20  Sup.  Ct.  669,  intent  of  testator  deduced  from  language  and  surround- 
ing circumstances  governs;  Mathieson  v.  Craven,  228  Fed.  359,  construing 
provision  of  will  for  raising  funds  to  equalize  shares  of  sons  out  of  trust 
fund  created  by  will ;  Bilger  v.  Nunan,  186  Fed.  667,  668,  and  Bilger  v.  Nu- 
nan,  199  Fed.  554,  555,  559,  118  C.  C.  A.  23,  both  construing  provisions  for 
sale  and  mortgage  of  realty  by  testator's  wife;  Griffin  v.  Morgan,  208  Fed. 
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664,  666,  oonstming  provision  for  devise  over  following  devise  in  fee;  An- 
derson V.  Messinger,  146  Fed.  938,  construing  will  which  declared  that  if 
either  of  testator's  sons  died  withont.  issue,  survivor  should  take  his  estate, 
and  if  survivor  died  without  lineal  descendants,  then  estate  divided  amon^ 
brother  and  sisters  of  testator;  Booe  v.  Vinson,  104  Ark.  445,  149  S.  W. 
526,  applying  rule  to  will  making  indefinite  provision  for  trust;  Johnson 
V.  Washington  Loan  &  Trust  Co.,  33  App.  D.  C.  256,  construing  devise 
of  homestead  to  wife  to  be  kept  while  any  daughter  remained  unmarried 
created  vested  interest  in  daughters  unmarried  at  testator's  death;  Cniit 
V.  Owen,  25  App.  D.  C.  519,  construing  devise  to  wife  in  trust jfor  wife  for 
life  with  remainder  to  children ;  Montgomery  v.  Brown,  25  App.  D.  G.  493, 
construing  devise  to  wife  for  life  with  power  to  mortgage  for  support; 
Bradford  v.  Matthews,  9  App.  D.  C.  446,  holding  will  did  not  intend  to  dis- 
pose of  realty  acquired  after  its  execution ;  Eamshaw  v.  Daly,  1  App.  D.  C. 
221,  construing  will  devising  life  estate  to  wife  to  educate  children ;  Strick- 
land V.  Strickland,  271  111.  619,  111  N.  E.  594,  construing  will  to  give  life 
estate  in  personal  property  to  wife;  Morrison  v.  Tyler,  266  111.  318,  107 
N.  E.  605,  construing  clause  of  will  to  contemplate  contingency  of  testator's 
daughter  dying  before  testator ;  Armstrong  v.  Barber,  239  111.  399,  88  N.  E. 
249,  upholding  devise  to  trustees  with  power  to  sell;  Wardner  v.  Seventh 
Day  Baptist  Memorial  Board,  232  111.  611,  122  Am.  St.  Rep.  138,  83  N.  £. 
1079,  construing  will  devising  life  estate  to  wife  to  give  power  of  disposal 
coextensive  with  life  estate;  Anger  v.  Tatham,  191  111.  301,  61  N.  E.  78, 
determining  donees  under  codicil;  Zuhle  v.  Leonard,  61  Kan.  639,  60  Pac. 
319,  where  description  of  devise  was  erroneous;  Buschmeyer  v.  IQein,  139 
Ky.  131,  129  S.  W.  553,  construing  devise  to  daughter  after  death  of  wife 
to  be  defeasible  fee;  Ball  v.  Phelan,  94  Miss.  342,  23  L.  R.  A.  (N.  S.)  895, 
49  South.  968,  construing  will  to  show  intent  to  give  life  estate  only; 
Ensley  v.  Ensley,  105  Tenn.  122,  58  S.  W.  291,  upholding  specific  bequest 
though  vague  in  form;  Rutter  v.  Anderson,  48  W.  Va.  220,  36  S.  E.  359, 
intention  gathered  from  entire  will  governs;  dissenting  opinion  in  Bray  v. 
Miles,  23  Ind.  App.  474,  54  N.  E.  461,  majority  holding  residuary  devise 
to  children  of  original  devisee  includes  adopted  child;  dissenting  opinion 
in  Bond  v.  Moore,  236  111.  594,  19  L.  R.  A.  (N.  S.)  540,  86  N.  E.  392, 
majority  holding  devise  to  son  as  only  heir  for  life  with  power  to  sell 
and  invest,  with  remainder  in  case  of  son's  death  without  children,  to 
relatives,  gave  relatives  contingent  remainder;  Hardenbergh  v.  Ray,  151 
U.  S.  126,  38  L.  Ed,  97,  14  Sup.  Ct.  309,  holding  devise  of  all  real  estate 
in  Oregon  was  intended  to  include  after-acquired  property;  Home  for  In- 
curables V.  Noble,  172  U.  S*  391,  43  L.  Ed.  489,  19  Sup.  Ct.  226,  where 
codicil  revokes  bequest  and  there  is  conflict  in  designation  thereof,  intent 
of  testator  is  sought ;  Elyton  L.  Co.  v.  McElrath,  53  Fed.  766,  2  U.  S.  App. 
584,  holding  devise  to  wife  during-  life  was  intended  to  be  devise  of  fee 
simple;  Smith  v.  Mclntire,  83  Fed.  459,  holding  devise  to  wife  with  power 
to  dispose  to  pay  debts  was  meant  to  confer  trust  estate ;  In  re  Rogers,  94 
Cal.  531,  29  Pac.  963,  holding  bequest  to  be  paid  when  legatee  be  twenty-one 
years  of  age  was  intended  to  be  conditional  bequest;  Dudley  v.  M&il9iy> 
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4  Gft.  63,  construing  will  in  Bteotd  with  intent  that  children  take  as  pur- 
chasers and  not  as  heirs;  Boyd  v.  Strahan,  36  111.'  359,  holding  legacy 
confers  only  life  estate  where  such  is  evident  intent;  Kurtz  v.  Hibner,  55 
111.  519,  8  Am.  Bep.  667,  excluding  parol  testimony  to  show  land  devised 
was  referred  to  by  wrong  section;  Hamlin  v.  United  States  Express  Co., 
107  111.  449,  holding  bequest  to  wife  with  power  to  disx>ose  was  intended 
to  confer  life  estate;  Benkert  v.  Jacoby,  36  Iowa,  275,  276,  holding  devise 
to  wife,  remainder  undisposed  of  to  children,  was  meant  to  give  fee  simple 
to  wife ;  Eckf ord  v.  Eckf ord,  91  Iowa,  63,  26  L.  R.  A.  373,  58  N.  W.  1096, 
refusing  parol  evidence  of  testator's  intent  to  show  mistake  in  description; 
Spooner  v.  Lovejoy,  108  Mass.  533,  holding  devise  to  wife  to  be  disposed  of 
at  death  by  her  will  was  intended  to  give  wife  absolute  title;  Jones  v. 
Deming,  91  Mich.  483,  51  N.  W.  1119,  holding  devise  to  wife,  conditioned 
that  she  receive  rents  during  life,  remainder  to  child,  gives  wife  only  life 
estate;  Gadd  v.  Stoner,  113  Mich.  692,  71  N.  W.  1112,  sustaining  devise 
for  life  with  power  of  disposal,  remainder  over  to  another  where  such  is 
evident  intent;  Russell  v.  Eubanks,  84  Mo.  86,  construing  ambiguous  will 
according  to  evident  intention  of  testator;  Nichols  v.  Boswell,  103  Mol  157, 
15  S.  W.  345,  holding  death  of  one  of  two  devisees  was  not  meant  J,o  cause 
lapse  of  devise  to  the  other;  Burleigh  v.  Clough,  52  N.  H.  271,  13  Am.  Rep. 
26,  holding  intention  to  give  wife  life  estate,  with  power  to  defeat  remaindet- 
over,  is  lawful  and  controlling;  Rice  v.  Society,  56  N.  H.  198,  holding  will 
including  defendant  in  each  of  two  lists  of  legatees  for  five  thousand  dol- 
lars each  was  meant  to  give  but  one  sum  of  five  thousand  dollars ;  Doten  v. 
Doten,  66  N.  H.  333,  20  Atl.  388,  holding  legacy  to  infant,  payable  at  cer- 
tain date,  is  not  meant  to  bear  interest  until  that  date ;  Hoppock  v.  Tucker, 
59  N.  Y.  209,  holding  by  bequest  to  children  of  deceased  child  it  was  in- 
tended they  should  take  by  representation ;  Wager  v.  Wager,  96  N.  Y.  173, 
interpreting  will  with  irreconcilable  provisions  to  accord  with  testator's 
intent  to  provide  for  wife ;  Jasper  v.  Jasper,  17  Or.  594,  22  Pac.  154,  holding 
devise  of  residue  after  payment  of  debts  in  trust  for  children  does  not 
warrant  an  allowance  before  such  payment;  Bank  of  Florence  v.  Gr^g, 
46  S.  C.  180,  24  S.  E.  68,  holding  devise  to  son  with  direction  to  care  for 
daughter  was  meant  \o  create  change  upon  gon's  legacy  in  nature  of  mort- 
gage; Jones  v.  Hunt,  96  Tenn.  372,  373,  34  S.  W.  694,  holding  devise  to 
children,  share  and  share  alike,  gives  devisees  equal,  several,  vested,  trans- 
missible interests ;  Hadley  v.  Hadley,  100  Tenn.  452,  45  S.  W.  343,  holding 
expressed  intent  that  sons  shall  take  equal  shares  will  prevail  over  specific 
legacies;  Hooe  v.  Hooe,  13  Gratt,  254,  holding  devise  of  estate  to  son,  use 
and  profits  to  daughters,  gives  latter  legal  estate  with  remainder  to  son; 
Hatcher  v.  Hatcher,  80  Va.  171,  compensating  certain  of  equal  devisees 
whose  share  was  lost  by  emancipation  of  slaves;  Sutherland  y.  Sydnor, 
84  Va.  882,  6  S.  E.  481,  holding  devise  to  A  and  B  for  life,  and,  upon  A's 
death,  remainder  to  B  or  heirs,  gives  B  only  life  estate;  McCamant  v. 
Nuckolls,  85  Va.  337, 12  S.  E.  162,  interpreting  powers  conferred  by  complex 
testament  according  to  evident  intent;  Golder  v.  Littlejohn,  30  Wis.  350, 
conveitiiig  real  estate  into  personalty  at  wif  e*s  death  according  to  testator's 
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intent  j  Knox  v.  Knox,  69  Wis.  185,  48  Am.  Rep.  498, 18  N.  W.  160,  holding 
devise  to  wife  with  request  that  she  provide  for  children,  was  meant  to  give 
wife  life  estate;  Jones  v.  Jones,  66  Wis.  315,  57  Am.  Bep.  266,  28  N.  W. 
177,  holding  devise  to  wife  with  power  to  sell,  remainder  over  to  children, 
was  intended  to  give  wife  life  estate;  Choice  v.  Marshall,  1  Ga.  104,  holding 
however,  devise  to  daughter  during  life,  and  heirs  of  her  body,  does  not 
show  intent  to  give  mere  life  estate;  Albee  v.  Carpenter,  12  Cush,  387, 
holding,  however,  intent  to  create  estate  tail,  with  limitation  over,  in 
personalty  is  void;  Heirs  of  Capel  v.  McMillan,  8  Port.  204;  Jarboe  v.  Hey, 
122  Mo.  348,  26  S.  W.  969,  arguendo;  dissenting  opinion  in  Stevens  t. 
Underbill,  67  N.  H.  74,  36  Atl.  373,  majority  holding  intention  of  will  was 
not  to  exempt  wife's  proportion  of  residue  from  debts  of  estate^  dissenting 
opinion  in  Van  Home  v.  Campbell,  100  N.  Y.  316,  318,  3  N.  E.  774,  776, 
majority  holding  devise  to  one  with  power  to  dispose  of  remainder  at  death 
to  another,  makes  such  limitation  over  void ;  dissenting  opinion  in  Tilden  v. 
Green,  130  N.  Y.  72,  14  L.  R.  A.  47,  28  N.  E.  892,  majority  holding  attempt 
to  create  trust  without  naming  beneficiary  is  void. 

In  construction  of  ambiguous  expressions,  situation  of  parties  and  motives 
reasonably  supposed  to  influence  testator  tn  disposing  of  property  are  entitled 
to  consideration. 

Approved  in  Lyons  v.  Lyons,  233  Fed.  746,  construing  "money  in  bank" 
to  include  savings  deposit;  Burnes  v.  Burnes,  137  Fed.  792,  70  C.  C.  A. 
357,  where  will  devised  property  to  brothers  and  expressed  desire  that  they 
should  adopt  testator's  children  as  his  heirs,  so  that  they  would  share 
equally  with  their  children,  no  trust  in  favor  of  children  created ;  Eagle  v. 
Oldham,  116  Ark.  573,  174  S.  W.  1178,  correcting  description  of  lands  de- 
vised in  will  to  accord  with  intention  as  appearing  from  circumstances; 
Bacon  v.  Nichols,  47  Colo.  36,  1Q5  Pac.  1084,  holding  deed  referred  to  in 
will  should  be  considered  part  of  will  as  revealing  intention  of  testator; 
Kelly  V.  Moore,  22  App.  D.  C.  24,  construing  meaning  of  certificate  of  vice- 
consul  on  foreign  will  as  act  of  attestation;  Flynn  v.  Holmau,  119  Iowa, 
737,  94  N.  W.  449,  admitting  extrinsic  evidence  to  explain  description  of 
land  in  will  which  failed  to  name  county  or  State  in  which  land  devised 
lay,  and  in  one  instance  omitted  township  number,  and  it  was  shown  that 
testatrix  was  owner  of  parts  of  sections  corresponding  to  those  described 
in  the  will  and  had  no  other  property;  Young  v.  Hillier,  103  Me.  20,  125 
Am.  St.  Eep.  283,  67  Atl.  572,  construing  will  to  give  power  of  sale  to  life 
tenant ;  Maxcy  v.  City  of  Oshkosh,  144  Wis.  261,  31  L.  R.  A.  (N,  S.)  787, 
128  N.  W.  909,  construing  will  making  devise  to  city  for  maintenance  of 
school ;  Blake  v.  Hawkins,  98  U.  S.  324,  25  L.  Ed.  141,  gathering  intent  of 
testator  from  his  attending  circumstances;  Colton  v.  Colton,  127  IJ.  S.  309, 
32  L.  Ed.  142,  8  Sup.  Ct.  1168,  holding  recommendation  to  wife  of  care  of 
parents,  under  all  circumstances,  created  trust  in  latter'a  favor;  Toms  v. 
Owen,  52  Fed.  421,  holding  devise  to  wife  with  recommendation  of  other 
relatives  to  her  generosity  did  not  create  trust;  Lines  v.  Darden,  5  Fla. 
69,  construing  will  in  light  of  fact  that  devisee  was  an  only  daughter;  Luts 
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V.  Lutz,  2  Blackf.  74,  holding  under  circumstances  devise  of  lands  and 
household  goods  includes  all  personal  property ;  Nichols  v.  Boswell,  103  Mo. 
161,  15  S.  W.  346,  admitting  evidence  to  show  situation  of  testator  and 
legatees  in  interpreting,  ambiguous  will;  Perca  v.  Barela,  5  N.  M.  474,  23 
Pac.  771,  holding  bequest  of  *'all  articles  of  goods  in  my  house"  includes 
money  in  safe  not  otherwise  mentioned;  Wootton  v.  Redd,  12  Gratt.  205, 
rejecting,  however,  parol  evidence  of  testator's  verbal  declarations  of  in- 
tention ;  dissenting  opinion  in  Senger  v.  Senger's  Exr.,  81  Va.  703,  majority 
refusing  to  admit  evidence  to  show  testator's  intention  where  will  contains 
no  patent  ambiguity. 

Distinguished  in  Baer  v.  Forbes,  48  W.  Va.  212,  36  S.  E.  365,  holding 
"hairs"  used  in  technical  sense. 

-   Construction  of  wills.    Note,  10  Am.  St.  Rep.  473. 
Parol  evidence  in  aid  of  construction  of  will.    Note,  Ann.  Cas.  1915B, 

46,  47,  49. 
Parol  evidence  of  mistake  in  description  of  land  devised.    Note,  16 
L.  R.  A.  821. 

Bequest  to  wife  for  her  own  use,  benefit  and  disposal  absolutely,  re- 
mainder after  her  decease,  to  son,  gives  wife  merely  life  estate  when  such  is 
evident  intention  ftom  all  drcumatances  of  case. 

Approved  in  John  IE  Estate  v.  Brown,  201  Fed.  237, 119  C.  C.  A.  458,  hold- 
ing indefinite  granting  clause  in  devise  of  real  estate  reduced  by  subsequent 
provisions  to  life  estate;  Smith  v.  Smith,  157  Ala.  86, 88, 25  L.  B.  A.  (N.  S.) 
1045,  47  South.  223,  224,  holding  devise  in  fee  limited  in  codicil  by  request 
not  to  sell  but  cultivate  and  to  go  to  survivor  or  children,  created  life 
estate  only ;  Hardy  v.  Mayhe\!r,  158  Cal.  103,  139  Am.  St.  Rep.  73,  110  Pac. 
116,  holding  devise'to  husband  for4ife  with  remainder  in  any  unused  por- 
tion to  others  gave  vested  right  to  such  other  in  such^  portion  as  might 
remain  unused;  Howard  v.  Carusi,  McAr.  &  M.  (D.  C.)  274,  construing 
deed  of  trust  to  manage  for  trustor  during  his  life  and  then  convey  to 
persons  trustor  may  designate  by  will,  gave  no  estate  to  persons  named  as 
takers  in  paper  previously  executed ;  Turner  v.  Turner,  3  Ind.  Ter.  588,  64 
8.  W.  545,  holding  devise  to  son  of  store  to  manage  and  maintain,  to  be 
sold  and  divided  among  grandchildren  on  his  death,  gave  son  absolute  inter- 
est in  merchandise;  Coats  v.  Harris,  9  Idaho,  466,  75  Pac.  245,  will  giving 
to  wife  life  estate  and  son  all  property  after  her  death  empowers  son  to 
convey  to  mother  and  her  heirs  and  assigns,  property  to  become  his  after 
her  death ;  Truax  v.  Gregory,  196  111.  87,  63  N.  E.  675,  construing  absolute 
gift  of  right  of  way  as  mere  gift  of  easement ;  Kratz  v.  Kratz,  189  111.  281, 
59  N.  E.  520,  construing  general  bequest  to  widow  **during  widowhood"; 
McClelland's  Exr.  v.  McClelland,  132  Ky.  290,  116  S.  W.  732,  construing 
will  to  create  life  estate  only  in  wife ;  In  re  Bauerschmidt's  Estate,  97  Md. 
55,  54  Atl.  641,  holding  where  will  devised  all  property  to  wife  for  life  with 
full  power  to  transfer  same,  remainder  to  trustees  to  divide  among  children 
II— ea 
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when  trust  should  terminate,  wife  could  not  (Convey  in  trust  for  children 
foi  life,  remainder  to  their  children;  Hecht  v.  Henze,  162  Mich.  57,  127 
N.  W.  29,  construing  devise  to  wife  with  power  to  convey,  provided  oa 
her  death  certain  sums  be  paid  grandchildren,  created  life  estate;  Robinson 
v.  Finch,  116  Mich.  182,  74  N.  W.  473,  holding  provision  for  B  in  case  A 
die  childless  limits  absolute  devise  to  A;  Warren  v.  Ingram,  96  Miss.  447, 
448,  Ann.  Cas.  1912B,  422,  51  South.  889,  holding  devise  to  wife  for  life, 
"to  do  with  same  as  she  may  deem  best,"  gave  power  to  convey  fee ;  Gibson 
V.  Gibson,  239  Mo.  499,  500,  502,  144  S.  W.  772,  773,  holding  devise  to  wife 
with  power  to  manage  and  dispose  of  as  would  testator,  and  to  divide 
among  children  by  will,  gave  life  estate  only;  Smullin  v.  Wharton,  73  Neb. 
705,  106  N.  W.  582,  construing  will  of  property  to  wife  to  create  trust  in 
her  for  her  own  personal  use  and  remainder  for  collateral  heirs  of  husband ; 
Mabry  v.  Brown,  162  N.  C.  222,  78  S.  E.  80,  holding  devise  to  wife  for  life 
with  power  to  sell  at  discretion,  with  direction  that  property  undisposed  of 
by  wife  be  at  her  death  divided  among  children,  gave  wife  estate  in  fee; 
Herring  v.  Williams,  158  N.  C.  6,  73  S.  E.  220,  holding  devbe  to  hold  for 
life,  with  "so  much  as  might  remain"  over  to  others,  gave  life  estate  only, 
and  grantee  of  devise  was  liable  for  waste;  Winchester  v.  Hoover,  42  Or. 
314,  70  Pac.  1037,  holding  devise  in  question  passed  only  life  estate ;  Emert 
V.  Blair,  121  Tenn.  252,  118  S.  W.  688,  holding  under  devise  to  wife  for 
support  for  life  and  to  be  divided  among  heirs  at  her  death,  widow  was 
bound  to  preserve  for  heirs  property  not  needed  for  her  support;  In  re 
Kemston's  Will,  73  Vt.  78,  80,  50  Atl.  559,  660,  construing  c^ift  to  husband, 
—  remainder  to  missionary  societies ;  Honaker  v.  Duff,  101  Va.  683,  44  S.  E. 
902,  holding  when  testator  willed  property  to  third  person  as  trustee  for 
son,  to  be  held  by  trustee  for  benefit  of  son  and  family  during  their  lives 
and  then  to  be  willed  by  son  to  whom>he  may  choose,  entire  estate  vested 
in  son  alone ;  Conlin  v.  Sowards,  129  Wis.  328, 109  N.  W.  94,  holding  devise  to 
wife  to  pay  debts  and  legacies  with  wish  expressed  to  divide  among  daughters 
at  her  death  gave  fee  to  wife,  subject  only  to  debts  and  legacies ;  dissenting 
opinion  in  Meyer  v.  Weiler,  121  Iowa,  62,  65,  95  N.  W.  258,  259,  majority 
holding  bequest  to  wife  of  all  property  reciting  intention  to  make  her  sole 
residuary  legatee  and  owner,  but  conditioned  that  part  remaining  on  her 
death  should  go  to  their  heirs,  created  fee  in  wife  and  conditional  limita- 
tion was  void ;  Brant  v.  Virginia  Co.,  93  U.  S.  333,  28  L.  Ed.  928,  reversing 
8.  c,  2  Hughes,  502,  511,  Fed.  Gas.  1814,  holding  wife  takes  life  estate  under 
bequest  to  hold  during  life  and  do  with  as  she  sees  proper  before  death; 
Giles  V.  Little,  104  U.  S.  296,  297,  299,  300,  26  L.  Ed.  747,  748,  holding 
bequest  to  wife  with  full  power  to  dispose  of  same  as  loi^  as  she  remains 
widow,  gives  her  only  defeasible  estate;  Ash  v.  Williams,  5  Or.  C.  C.  676, 
Fed.  Cas.  573,  holding  where  negroes  were  bequeathed  absolutely,  provided 
they  be  not  sold,  sale  of  one  freed  that  one;  Partee  v.  Thomas,  11  Fed. 
776,  holding  absolute  grant  of  equitable  estate  is  cut  down  to  life  estate 
by  legacy  of  ''remainder  after  her  death'';  McRee's  Admr.  v.  Means,  34 
Ala.  374,  holding  devise  to  husband  in  fee  simple  with  wish- that  upon 
death  without  issue,  he  give  all  to  R.,  creates  precatory  trust;  Bagsdale  v. 
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Bamatt,  10  Ind.  App.  496,  497,  37  N.  E.  1114,  interpreting  antenuptial  con- 
tract as  conferring  only  life  estate  upon  surviving  husband;  Redman  v. 
Barger,  118  Mo.  575,  24  S.  W.  179,  holding  devise  to  wife  with  power  to 
dispose  remainder  to  children  does  not. entitle  wife's  heirs  to  proceeds  of 
property  sold  by  wife;  Burleigh  v.  Clough,  52  N.  H.  278,  13  Am.  Rep.  34, 
holding  devise  to  wife  with  power  to  dispose  remainder  unexpended  to  D, 
does  not  give  wife  power  to  make  devise  to  B.;  Jones  v.  Stites,  19  N.  J?TEq. 
327,  holding  legacy  for  life  or  absolutely  subject  to  limitation  upon  con- 
tingency, remainder  to" others,  goes  to  latter  upon  death  or  happening  of 
contingency;  Wright  v.  Miller,  8  N.  Y.  26,59  Am.  Dec.  445,  holding  deed 
of  trust  for  benefit  of  grantor  during  life,  remainder  unexpended  for  use 
of  children,  gives  latter  vested  interest  upon  birth;  Coleman  v.  Beach,  97 
Ni:  Y.  657,  holding  deed  covenanting  that  premises  at  death  of  grantee 
shall  go  to  her  children  gives  grantee  only  life  estate.  The  following  cases 
hold  that  a  devise  or  bequest  to  one  with  full  power  to  dispose  of  property 
during  life,  with  remainder  unexpended  at  death  to  others,  gives  the  first 
taker  a  mere  life  estate:  Mason  v.  Pate,  34  Ala.  390;  Banks  v.  Jones,  50 
Ala.  486;  Patty  v.  Goolsby,  51  Ark.  72,  9  S.  W.  850  (Lewis  v.  Palmer,  46 
Conn.  456,  457,  458,  holding  grantee  of  first  devisee  receives  fee  simple, 
nevertheless) ;  Mansfield  v.  Shelton,  67  Conn.  396,  52  Am.  St.  Rep.  290, 
35  Atl.  273 ;  Boyd  v.  Strahan,  36  111.  361 ;  In  re  Will  of  Poster,  76  Iowa, 
368,  41  N.  W.  44;  Williams  v.  McKinney,  34  Kan.  521,  9  Pac.  270;  Ander- 
son V.  Hall,  80  Ky.  98 ;  Stuart  v.  Walker,  72  Me.  153,  39  Am.  Rep.  316 ; 
Foos  V.  Scarf,  55  Md.  311;  Homer  v.  Shelton,  2  Met.  201;  Russell  v.  Eu- 
banks,  84  Mo.  88;  Harbison  v.  James,  90  Mo.  426,  2  S.  W.  296;  Munro  v. 
CoUins,  95  Mo.  41,  7  S.  W.  464;  Lewis  v.  Pitman,  101  Mo.  292,  14  S.  W.  53; 
Evans  v.  Folks,  135  Mo.  403;  Wead  v.  Gray,  8  Mo.  App.  520;  Norris  v. 
Beyea,  13  N.  Y.  284  (where  dispute  was  between  second  l^atee  and  admin- 
istrator of  first) ;  Terry  v.  Wiggins,  47  N.  Y.  518 ;  Crozier  v.  Bray,  120  N.  Y. 
379y  24  N.  E.  716;  Baxter  v.  Bowyer,  19  Ohio  St.  499;  Johnson  v.  Johnson, 
51  Ohio.  St.  460,  38  N.  B.  64;  Rhode  Island  Co.  v.  Commercial  Bank,  14 
R.  I.  628;  Richardson  v.  Paige,  54  Vt.  379;  Miller  v.  Potterfield,  86  Va. 
881,  883,  19  Am.  St.  Rep.  923,  924, 11  S.  E.  487,  488 ;  Robinson  vr  Robinson, 
89  Va.  919,  14  S.  E.  917;  John  v.  Barnes,  21  W.  Va.  502;  Jones  v.  Jones, 
66  Wis.  317,  57  Am.  Rep.  268,  28  N.  W.  179.  The  following  cases,  while 
they  do  no(  define  the  estate  of  the  first  taker  as  a  life  estate,  hold  that  he 
does  not  take  an  absolute  estate:  Burnett  v.  Lester,  53  III.  333;  Goudie  v. 
Johnston,  109  Ind.  432,  10  N.  E.  298;  Barnes  v.  Marshall,  102  Mich.  255, 
60  N.  W.  471;  McMurry  v.  Stanley,  69  Tex.  234,  6  S.  W.  415;  McCloskey 
T.  Gleason,  56  Vt.  267 ;  Cresap  v.  Cresap,  34  W.  Va.  318,  12  S.  E.  529 ; 
Davis  V.  Boggs,  20  Ohio  St.  566,  holding  further  that  devise  to  wife  "in 
trust"  without  further  provision  for  trust  gives  wife  absolute  estate;  dis- 
senting opinions  in  Van  Home  v.  Campbell,  100  N.  Y.  322,  3  N.  E.  779, 
majority  holding  devise  over  at  death  of  first  devisee,  who  takes  with 
power  to  sell,  is  void;  dissenting  opinion  in  Com  well  v.  Wulff  (Mo.),  50 
S.  W.  449,  450,  451,  majority  holding  covenant  in  trust  deed  to  convey  to 
tliird  person  after  d(eath  of  cestui  que  trust  is  void. 
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Disapproved  in  Foote  v.  Sanders,  72  Mo.  619,  holding  devise  to  wife  for 
life,  remainder  unexpended  to  children  gives  wife  mere  life  estate. 

Distinguished  in  Smith  v.  Mclntyre,  95  Fed.  688,  holdinff,f>ower  of  sale 
to  pay  debts  extended  to  whole  estate;  McNutt  v.  McComb,  61  Kan.  28, 
58  Pac.  966,  holding  bequest  of  remainder  at  general  donee's  death  void; 
Widows'  Home  v.  Lippardt,  70  Ohio  St.  281,  287,  288,  289,  290,  71  N.  E. 
772,"773,  774,  will  giving  wife  all  estate,  and  providing  that  after  her  death 
if  there  is  anything  left,  it  shall  be  distributed  in  certain  way,  gives  widow 
power  to  convey  fee;  Englerth  etc.  Rowland  v.  Kellar,  60  W.  Va.  266,  40 
S.  E.  468,  upholding  deed  by  life  tenant  where  will  contained  express  power 
of  sale ;  Potter  v.  Couch,  141  U.  S.  316,  85  L.  Ed,  732,  11  Sup.  Ct.  1010, 
holding  in  devise  with  limitation  over  in  case  of  alienation,  limitation  is 
void  for  repugnancy;  Roberts  v.  Lewis,  153  U.  S.  378,  38  L.  Ed.  750,  14 
Sup.  Ct.  947,  holding  devise  to  wife  with  power  to  dispose  during  widow- 
hood gives  widow  power  to  convey  fee;  Schreiner  v.  Smith,  38  Fed.  900, 
holding  bequest  of  personalty,  with  power  to  dispose  as  necessary,  gives 
wife  unlimited  power  to  dispose;  Flinn  v.  Davis,  18  Ala.  167,  holding  in 
devise  to  daughter  with  power  to  dispose,  remainder  unexpended  to  niece, 
limitation  over  is  void;  Henderson  v.  Blackburn,  104  111.  231,  44  Am.  Rep. 
781,  holding  devise  to  wife  for  life  with  power  to  dispose,  and  "if  anything 
remains,"  then  to  children,  gives  wife  more  than  life  estate;  Case  v.  Dwire, 
60  Iowa,  445,  15  N.  W.  266,  holding  under  deed  granting  fee  and  providing 
at  grantee's  death  land  shall  revert  to  grantor  or  heirs,  grantee  takes  abso- 
lute fee;  Law  v.  Douglass  (Iowa),  78  N.  W.  214,  holding  where  devise  is 
to  wife  with  absolute  power  of  alienation,  limitation  over  to  daughter  is 
repugnant  and  void;  Dorsey's  Exr.  v.  Dorsey,  9  Md.  38,  holding  bequest  to 
wife,  and  in  case  of  death  of  both  testator  and  wife,  then  to  others,  gives 
wife  absolute  estate;  Barton  v.  Bigelow,  4  Gray,  357,  holding  devise  in 
futuro  to  A  and  heirs  is  payable  to  A's  executor,  if  he  dies  before  happen- 
ing of  contingency ;  GifiEord  v.  Choate,  100  Mass.  346,  holding  devise  to 
daughter  and  heirs,  at  her  death  to  others,  gives  daughter  power  to  convey 
fee  simple ;  Little  v.  Giles,  25  Neb.  321,  41  N.  W.  188,  holding  under  State 
statutes  devise  to  wife  during  widowhood  with  power  to  dispose,  remainder 
unexpended  to  children,  enables  wife  to  convey  fee  simple;  Campbell  v. 
Beaumont,  91  N.  Y.  468,  holding  devise  to  wife  with  power  to  dispose,  re- 
mainder unexpended  to  son,  gives  wife  absolute  estate;  Canedy  v.  Jones, 
19  S.  C.  305,  306,  45  Am.  Rep.  783,  784,  holding  devise  to  daughter  with 
power  to  dispose,  providing  she  maintains  her  mother,  gives  her  absolute 
estate ;  Stowell  v.  Hastings,  59  Vt.  497,  59  Am.  Rep.  749,  8  Atl.  739,  holding 
devise  to  wife  for  her  benefit  and  support,  balance  unexpended  at  her 
death  to  others,  gives  wife  absolute  estate ;  Executors  of  Judevine  v.  Jude- 
vine,  61  Vt.  594,  595,  596,  7  L.  R.  A.  522, 18  Atl.  780,  781,  holding  devise  to 
wife,  and  if  undisposed  of  by  her  will,  then  to  others,  gives  wife  absolute 
estate.  # 

Denied  in  Copeland  v.  Barron,  72  Me.  210,  holding,  however,  bequest  to 
parents  for  life,  balance  -unexpended  at  death  to  son,  gives  parents  only 
life  estate;  Wead  v.  Gray,  78  Mo.  62,  65,  holding  bequest  to  child  abso- 
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lately,  remainder  unexpended  to  others,  gives  former  absolute  estate;  Cole 
V.  Cole,  79  Va.  255,  holding  devise  to  wife  for  life,  and  at  death  half  of 
personalty  remaining  to  others,  gives  wife  absolute  estate  in  same. 

Whether  devise  with  power  to  dispose  passes  life  estate  or  fee.  Note, 
39  Am.  B^.  319. 

Devise  daring  life  with  power  of  disposal.    Note,  44  Am.  B^.  785.  •■* 

When  interest  in  property  with  power  of  disposition  does  and  does  not 
amount  to  an  estate  in  fee.    Note,  49  Am.  Dec.  118. 

Devise  or  bequest  for  life  with  power  of  disposal.  Note,  139  Am.  St. 
Bep.  107,  109,  112. 

Devise  of  subsequently  acquired  property .\  Note,  135  Am.  St.  Bep. 
795. 

Effect  of  gift  over  upon  estate  taken  under  will.  Note,  1  Ann.  Gas. 
882.  > 

A  remainder  may  be  limited  after  life  estate  In  personal  property,  and  if 
an  attempt  to  create  such  be  manifested  in, will,  courts  will  sustain  it. 

Approved  in  State  v.  Welsh,  175  Mo.  App.  307,  318,  162  S.  W.  639,  and 
State  V.  Probate  Court  of  Washington  County,  102  Minn.  292,  113  N.  W. 
893,  both  following  rule;  Elberts  v.  Elberts,  159  Iowa,  336,  141  N.  W.  59, 
construing  devise  to  children  in  fee  with  limitation  upon  right  of  posses- 
sion till  majority  of  youngest ;  Russell  v.  Werntz,  88  Md.  216,  44  Atl.  ^21, 
limiting  power  of  sale  to  interest  of  devisee  as  life  tenant ;  concurring  opin- 
ion in  Walton  v.  Drumirs,  152  Mo.  507,  54  S.  W*  239,  construing  trust  deed 
providing  life  interest  for  married  woman;  Horn  v.  Gartman,  1  Fla.  87, 
sustaining  deed  of  gift  of  personalty,  giving  same  to  donee  after  donor's 
death;  Lott  v.  Meacham,  4  Fla.  149,  sustaining  bequest  to  wife  of  person- 
alty, upon  her  death  to  be  sold  and  divided  among  children;  Philips  v. 
Crews,  65  Ga.  277,  entertaining  suit  by  remainderman  against  administra- 
trix of  life  tenant  to  recover  six  hundred  dollars,  subject  of  the  estate; 
Pruden  v.  Pruden,  14  Ohio  St.  255,  sustaining  legacy  to  wife  with  power  to 
dispose,  remainder  unexpended  at  her  death  to  testator's  heirs;  Healy  v. 
Eastlake,  152  111.  432,  39  N.  E.  263,  arguendo. 

Where  there  are  two  intents  inconsistent  with  eaCh  otber,  that  which  is 
primary  will  control  that  which  is  secondary. 

Approved  in  Ballantine  v.  Ballantine,  152  Fed.  779,  holding  clear  gift 
to  wife  not  impaired  by  subsequent  ambiguous  disposition  to  son;  Heirs  of 
Copel  V.  McMillan,  8  Port.  205,  construing  will  with  reference  to  authority 
given  executor;  Wheeler  v.  Long,  128  Iowa,  646,  105  N.  W.  162,  where  will 
gave  daughter  realty  but  subsequent  paragraphs  provided  that  if  she  died 
before  reaching  maturity  property  to  be  divided  between  others,  but  if  she 
married  before  maturity  she  should  come  into  full  control,  devise  not  re- 
duced to  life  estate ;  Foster  v.  Stevens,  146  Mich.  139, 109  N.  W.  268,  hold- 
ing latter  of  two  inconsistent  clauses  in  will  prevailed;  Morgan  v.  Morgan, 
60  W.  Va.  335,  9  Ann.  Oas.  943,  55  S.  E.  392,  holding  void  limitation  over 
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after  devise  of  estate  with  unlimited  power  of  alienation ;  Simmons  v.  Sim- 
mons, 73.  Ala.  238,  holding  where  there  are  two  devises  of  same  property, 
that  which  has  correct  description  will  control  that  which  is  erroneous. 

Constroing  words  of  general  purpose  in  will  into  a  trust  which  will 
defeat  the  general  purpose  of  the  gift.    Note,  25  E.  B.  C.  479,  480. 

Invalidity  for  repugnancy  of  gift  over  after  absolute  gift  to  a  desig- 
nated person.    Note,  28  E.  B.  0.  73,  74. 

Requisites  to  disherison  of  heir.    Note,  9  E.  R.  0.  296. 

In  finding  testator's  intent,  every  word  is  to  liave  effect,  according  to  its 
common  import,  but  strict  grammatical  constmction  of  words  must  not  pre- 
vail over  contrary  intention. 

Cited  in  Homer  v.  Shelton,  2  Met.  198,  holding  apparent  intention  to 
give  life  estate  will  control  over  technical  words  giving  absolute  estate; 
Packard  v.  Kingman,  109  Mich.  505,  67  N.  W.  554,  holding  question  whether 
will  creates  a  trust  is  a  question  of  intention,  not  of  technical  words ;  Bailey 
V.  Brown,  19  R.  I.  686,  36  Atl.  587,  holding  word  "survivor"  was  intended 
to  mean  "live  after,"  and  not  "outlive." 

Miscellaneous.  Cited  in  Colville  v.  American  Security  &  Trust  Co.,  10 
App.  D.  C.  70,  to  point  that  will  is  to  be  construed  in  favor  of  testacy; 
A.  G.  Rhodes  &  Son  Furniture  Co.  v.  Jenkins,  2  Ga.  App.  478,  58  S.  E.  898, 
to  f>oint  that  whatever  could  be  recovered  in  equity  could  be  recovered  in 
action  for  money  had  and  received;  Crew  v.  Dixon,  129  Ind.  91,  27  N.  E. 
730,  erroneously  for  definition  of  * 'estate*';  Homer  v.  Shelton,  2  Met  202; 
Kelley  V.  Meins,  135  Mass.  234;  Heirs  of  HoUiman  v.  Peebles,  1  Tex.  699. 

6  Pet.  86-94,  8  L.  Ed.  329,  MOOBE  v.  BANK  OF  C0LX7MBIA. 

Acknowledgments  wblch  will  revive  cause  of  action  most  be  nntnallflatf 
and  unconditional. 

Cited  in  Fort  Scott  v.  Hickman,  112  U.  S.  164,  28  L.  £d.  641,  5  Sup.  Ct 
64,  holding  report  of  council  including  bonds  among  city's  liabililica  does 
not  prevent  bar  of  statute ;  Mumf ord  v.  Freeman,  8  Met.  433,  41  Am.  Dec. 
532,  holding  offer  to  renew  note  if  debtor  lives,  and  business  does  not  fail, 
is  not  sufficient  to  remove  bar  of  statute;  Tower  v.  Utica  Co.,  7  Hill,  47, 
holding  debtor's  statement  that  he  ought  to  have  paid  before,  and  would 
when  he  "conveniently  could,"  is  not  sufficient;  Farmers'  Bank  v.  Clarke, 
4  Leigh,  607,  holding  conditional  promise  to  pay  note  will  not  prevent  bar 
of  statute. 

Necessity  that  new  promise  to  remove  bar  of  statute  of  limitations 

should  be  definite  as  to  particular  debt  in  question.    Note,  Ann.  Cas. 

1914B,  224. 
Person  to  whom  new  promise  must  be  mad J  to  remove  bar  of  statute 

of  limitations.    Note,  5  Ann.  Cas.  811. 
Person  to  whom  acknowledgment  or  new  promise  must  be  made  to 

toll  statute  or  remove  bar  of  limitations.    Note,  25  L.  B.  A.  (N.  S.) 

809. 
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To  revl7e  camie  of  action  jjliete  must  Im,  in  addition  to  admission  of  a 
present  snlisisting  debt,  an  express  promise  to  pay  or  circnmstances  from* 
wlilch  implied  promise  may  fairly  be  presumed. 

Approved  in  Bean  v.  Wheatley,  13  App.  D.  C.  479,  481,  holding  acknowl- 
edgment sufficient;  Thompson  v.  Shepherd,  1  Mackey  (D.  C),  389,  holding 
acknowledgment  sufficient;  Petty  v.  Tucker,  166  Mo.  App.  105,  148  S.  W. 
145,  holding  part  payment  was  sufficient  acknowledgment;  Shepherd  v. 
Thompson,  122  U.  S.  237,  30  L.  Ed.  1158,  7  Sup.  Ct.  1232,  holding  pledge 
of  claim  against  United  States,  in  consideration  of  debt,  does  not  take 
note  and  mortgage  out  of  statute ;  Archer  v.  Poor,  5  Cr.  C.  C.  642,  Fed.  Cas. 
609,  holding,  "I  prefer  paying  all  debts,  not  omitting  plaintiff's,"  is  not 
sufficient  acknowledgment;  Georgia  etc.  Co.  v.  EUicott,  Taney,  131,  Fed. 
Cas.  5364;  holding  where  cause  of  action  is  included  in  debtor's  list  in 
insolvency,  bar  of  statute  is  not  removed;  Kirk  v.  Williams,  24  Fed.  446, 
holding  letters  remitting  interest  revive  action  on  debt  intended  by  parties 
as  permanent  investment  of  trust  fund;  Crawford  v.  Childress,  1  Ala.  489, 
494,  dismissing  action  on  bond,  although  plaintiffs  offer'  to  prove  acknowl- 
edgment of  debt  before  statute  had  run;  Alston  v.  State  Bank,  9  Ark.  458, 
holding  indorsement  upon  note  of  part  payment  by  plaintiff  is  not  sufficient 
to  take  case  out  of  statute ;  Brown  v.  State  Bank,  10  Ark.  137,  holding  letter 
arranging  for  renewal  of  note  is  sufficient  to  take  note  out  of  statute; 
Norton  v.  Colby,  52  111.  202,  holding  debtor's  statement,  "if  you  produce 
notes  against  me  I  will  pay  them,"  is  not  sufficient;  Goldsby  v.  Gentle,  5 
Blackf.  438,  holding  debtor's  statement:  ** Plaintiff  might  have  been  paid 
long  ago  if  he  had  not  treated  me  badly,"  is  not  sufficient;  Penley  v.  Water- 
house,  3  Iowa,  439,  holding  unconditional  admission  of  debt  implies  promise 
and  removes  bar  of  statute;  McNab  v.  Stewart,  12  Minn.  409,  denying 
recovery  upon  outlawed  claim,  where  evidence  does  not  show  acknowledg- 
ment of  debt  or  promise  to  pay;  Willoughby  v.  Irish,  35  Minn.  66,  59  Am. 
"Baip,  299,  27  N.  W.  380,  holding  part  payment  of  note  does  not  imply 
promise  to  pay,  nor  prevent  running  of  statute ;  Blair  v.  Drew^  6  N.  H.  244, 
holding  mutual  accounts,  within  statutory  period,  are  not  evidence  of 
promise  to  pay  an  older  balance;  Lane  v.  Richardson,  79  N.  C.  161,  holding 
judgment  suffered  by  one  joint  obligor  is  not  such  acknowledgment  as  will 
remove  bar  as  to  others;  Shaw  v.  Newell,  2  R.  I.  267,  holding  where  debtor 
promised  to  pay  all  he  owed  it  was  for  jury  to  find  if  he  included  an  out- 
lawed note;  Coles  v.  Kelsey,  2  Tex.  557,  47  Am.  Dec.  674,  holding  letter 
containing  acknowledgment  and  implied  promise  removes  bar  of  statute; 
Thurmond  v.  Trammel,  28  Tex.  379,  91  Am.  Dec.  325,  holding  defendant's 
admission  that  title  to  slave  sued  for  is  in  plaintiff  will  not  remove  bar 
of  statute;  Rowe  v.  Marchant,  86  Va.  182,  9  S.  E.  997,  holding  debtor's 
acknowledgment  to  creditor  that  he  has  destroyed  evidences  of  debt  and 
that  they  are  unpaid  revives  cause  of  action;  Abrahams  v.  Swann,  18 
W.  Va.  280,  281^  41  Am.  Rep.  692,  693,  holding  letters  acknowledging  debt 
and  assuming  payment  from  certain  moneys  indicate  source  of  payment, 
but  are  not  conditional. 
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Miscellaneous.  Cited  in  Johnson  v.  Gregg,  7  D.  C.  145,  to  point  that 
principal  case  is  authority  that  new  promise  need  not  be  pleaded  in  repli- 
cation to  allow  proof. 

6  Pet.  95-101,  8  H  Ed.  332,  PEIBSOLL  v.  ELUOTT. 

Equity  will  decree  cancellation  as  cloud  on  title,  If  defectlyeness  of  con- 
veyance is  not  apparent  on  Its  face,  hut  Is  to  be  proved  by  extrinsic  evidence. 

Approved  in  Lawson  v.  United  States  Min.  Co.,  207  U.  S.  9,  62  L.  Ed. 
73,  28  Sup.  Ct.  15,  holding  one  in  possession  of  surface  of  mining  claim 
under  United  States  patent  could  sue  to  quiet  title  to  vein  beneath  surface; 
Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  567,  43  L.  Ed.  1088, 
19  Sup.  Ct.  823,  maintaining  jurisdiction  in  equity  to  cancel  guaranty  of 
bond;  Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  195,  holding 
bill  by  railroad  company  to  restrain  numerous  persons  from  suing  it  for 
damages  on  account  of  removal  of  shops  in  alleged  violation  of  contract 
not  maintainable  as  bill  of  peace ;  Cocke  v.  Copenhaver,  126  Fed.  148,  hold- 
ing bill  to  remove  cloud  from  realty  cannot  be  maintained  by  one  who  has 
neither  legal  title  nor  possession;  Hog^elai^d  v.  Arts,  113  Iowa,  630,  85 
N.  W.  819,  equity  will  remove^  cloud  of  escrow  wrongfully  delivered ;  Rogers 
V.  Bank,  82  Mo.  App.  383,  equity  will  relieve  where  record  purporting  to 
be  lien  is  not  such ;  Briggs  v.  French,  1  Sumn.  506,  Fed.  Cas.  1870,  setting 
aside  fraudulent  attachment  of  land  as  a  cloud  on  the  title  i  Hunt  v.  Acre, 
28  Ala.  599,  setting  aside  foreclosure  proceedings  and  register's  deed  not 
void  on  their  face;  Mobile  etc.  R.  R.  v.  Peebles,  47  Ala.  329,  annulling  sale 
for  taxes,  which  legislature  has  remitted,  and  canceling  tax  deed;  Shell  v. 
Martin,  19  Ark.  142,  holding  equity  has  jurisdiction  to  cancel  tax  deed  for 
land  fraudulently  sold,  although  taxes  were  paid;  Ferguson  v.  Fisk,  28 
Conn.  511,  canceling  draft  apparently  good,  but  really  void  for  want  of 
consideration ;  Reed  v.  Tyler,  56  111.  291,  setting  aside  tax  deed  and  sale 
as  a  cloud  on  title ;  Fuller  v.  Percival,  126  Mass.  383,  canceling  promissory 
note  fraudulently  made  by  partner  in  firm  name;  Clark  v.  Covenant  Ins. 
Co.,  52  Me.  276,  canceling  forged  deed  of  plaintiff's  property;  Mason  v. 
Black,  87  Mo.  345,  canceling  quitclaim  deed  obtained  by  fraud  and  mis- 
representation; Metier  v.  Metier,  18  N.  J.  Eq.  273,  canceling  negotiable 
note  not  void  on  its  face,  but  invalid  for  want  of  consideration ;  Home  Ins. 
Co.  V.  Stanchfield,  2  Abb.  (U.  S.)  8,  s.  c,  1  Dill.  433,  Fed.  Cas.  6660, 
refusing,  however,  after  loss  to  cancel  insurance  policy  for  fraud,  where 
time  for  suit  thereon  was  limited;  Apperson  v.  Ford,  23  Ark.  755,  collect- 
ing cases  and  holding,  however,  bill  to  cancel  deed  cannot  be  brought  by 
one  out  of  possession  against  one  in  possession ;  dissenting  opinion  in  Leh- 
man V.  Shook,  69  Ala.  500,  majority  canceling  at  instance  of  mortgagee,  a 
prior  unrecorded  deed. 

Fact  that  deed  complained  of  Is  void  on  Its  face  d  -^es  not  necessarily  take 
its  cancellation  out  of  jurisdiction  of  equity;  Interference  of  that  court  de- 
pends on  question  of  expediency,  and  not  of  jurisdiction. 
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Cited  in  Bunce  v.  Gallagher,  5  Blatchf .  487,  Fed.  Cas.  2133,  setting  aside 
forged  deed  void  at  law  and  annulling  record  thereof;  Smith  v.  Pearson, 
24  Ala.  358,  granting  relief  against  deed  intended  as  mortgage,  although 
also  void  at  law ;  Scruggs  v.  Driver,  31  Ala.  290,  canceling  contract  of  sale 
made  through  agent  in  ignorance  of  principars  death. 

Distinguished  in  Shewalter  v.  Lexington,  143  Fed.  166,  where  suit  was 
brought  in  federal  court  to  quiet  title  as  against  street  improvement  cer- 
tificates amounting  to  less  than  two  thousand  dollars,  amount  of  certificates 
fixed  jurisdictional  amount;  Hartford  v.  Chipman,  21  Conn.  496,  clearing 
plaintiff's  property  of  cloud  created  by  municipality's  claim  of  lien;  Alden 
v.  Trubee,  44  Conn.  460,  canceling  deed  good  on  its  face,  but  really  void 
beoause  of  prior  deed. 

Where  defendants,  in  answer  to  bill  of  aula  timet,  inq^  upon  tbeir  title, 
both  at  law  and  in  equity,  and  relief- is  denied  to  plaintiff,  because  deed  com- 
plained of  is  void  on  its  face,  Judgment  of  dismissal  should  not  be  general, 
but  should  show  special  grounds  therefor. 

Approved  in  Liebing  v.  Matthews,  216  Fed.  12,  132  C.  C.  A.  245,  holding; 
findings  of  fact  in  equity  case  not  required ; 'Durant  v.  Essex  Co.,  7  Wall. 
110,  19  L.  Ed.  166,  holding  in  absence  of  words  "without  prejudice,"  decree 
of  dismissal  is  a  final  determination;  Pillow  v.  Wade,  31  Ark.  684,  modi- 
fying dismissal  of  bill  to  cancel  deed  so  as  to  show  that  same  was  on 
ground  that  deed  is  void  on  its  face. 

Where  bill  of  quia  timet  is  denied  because  deed  complained  of  is  void  on 
Its  face,  and  the  injunction  against  waste  and  appointment  of  receiver  are 
accomplished  before  dismissal,  it  is  error  to  allow  defendants  their  costs. 

Approved  in  Morris  v.  United  States,  174  U.  S.  245,  43  L.  Ed^963,  19 
Sup.  Ct.  669,  denying  costs  to  defendant  who  claimed  under  patent  valid 
on  face. 

Bill  of  quia  timet  will  be  dismissed  where  deed  complained  of  is  void  at 
law  for  matter  apparent  on  its  face  and  no  circumstance  is  shown  which  dis- 
closes case  proper  for  interference  of  court  of  equity  to  relieve  against  such 
Toid  deed. 

Approved  in  Dewing  v.  Woods,  111  Fed.  577,  dismissing  bill  to  remove 
cloud  which  showed  tax  sale;  Welden  v.  Stickney,  1  App.  D.  C.  347,  dis- 
missing bill  to  quiet  title  against  deed  executed  by  stranger  to  title ;  O'Con- 
nell  V.  Noonan,  1  App.  D.  C.  335,  dismissing  bill  to  cancel  separation 
agreement  of  husband  and  wife ;  Cohen  v.  Sharp,  44  Cal.  31,  denying  cancel- 
lation of  deed  made  under  defective  power  of  attorney;  Sloan  v.  Sloan,  25 
Fla.  67,  5  South.  610,  holding  deed  made  under  order  of  court  without  juris- 
diction constitutes  no  cloud;  Nickerson  v.  Loud,  115  Mass.  98,  refusing  to 
cancel  mere  written  statement  that  plaintiff's  lands  are  held  in  trust  for 
defendant;  Ward  v.  Dewey,  16  N.  Y.  522,  624,  528,  refusing  to  cancel,  at 
instance  of  one  cotenant,  mortgage  executed  by  cotenant  in  possession; 
Busbee  v.  Maey,  85  N.  C.  331^  dismissing  bill  for  cancellation  of  deed  void 
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on  its  face,  because  of  uncertain  description ;  Springport  v.  Teutonia  Bank, 
75  N.  Y.  402,  holding,  however,  where  statute  makes  certain  bonds  prima 
facie  evidence  of  town's  liability,  same  may  be  canceled  if  invalid ;  dissent- 
ing opinion  in  Verdin  v.  St.  Louis,  131  Mo.  155,  33  S.  W.  514,  majority 
canceling  paving  tax  bill  and  annulling  lien,  although  same  is  absolutely 
void. 

Distinguished  in  Mason  v.  Black,  87>Mo.  345,  canceling  quitclaim  deed 
obtained  by  fraud  because  defect  does  not  appear  on  its  face. 

Miscellaneous.  Cited  in  Woodside  v.  Ciceroni,  93  Fed.  4,  to  point  that 
jurisdiction  is  based  upon  value  of  land  in  controversy;  Holland  v.  Chal- 
len,  110  U.  S.  20,  28  L.  Ed.  64,  3  Sup.  Ct.  498 ;  Frost  v.  Spitley,  121  U.  S. 
556,  80  L.  Ed.  1012,  7  Sup.  Ct.  1131 ;  Smith  v.  Adams,  130  U.  S.  175,  32 
L.  Ed.  898,  9  Sup.  Ct.  569;  Dick  v.  Foraker,  155  U.  S.  414,  39  L.  Ed.  205, 
15  Sup.  Ct.  128;  fierpont  v.  Fowle,  2  Wood.  &  M.  39,  Fed.  Cas.  11,152; 
Leland  v.  Ship  Medora,  2  Wood.  &  M.  114,  Fed.  Cas.  8237;  Harland  y. 
Bankers'  etc.  Co.,  32  Fed.  308;  Davis  v.  Settle,  43  W.  Va.  37,  26  S.  E. 
565 ;  Morse  v.  South,  80  Fed.  209. 

6  Pet.  102-123,  8  I*.  Ed.  334,  LEVY'S  LESSEE  v.  ITOABTEE. 

Common  law  is  constantly  and  generally  used  in  contradistinction  to 
fltatnte  law;  in  its  appropriate  sense  it  is  tbe  unwritten  law  of  tlie  land,  inde- 
pendent of  statutory  enactments. 

Cited  in  Estate  of  Fair,  132  Cal.  534,  60  Pac.  457,  considering  effect  of 
Pol.  Code,  §  4468. 

Adoption  of  common  law  in  United  States.    Note,  82  L.  &.  A..  512. 

Descents  are  classified  into  mediate  and  immediate,  but  tliese  terms  are 
susceptible  of  two  different  interpretations:  Descent  may  be  said  to  be  medi- 
ate or  immediate,  as  respects  (1)  descent  of  estate  or  right,  or  (2)  pedigree 
or  degrees  of  consanguinity. 

Cited  in  Beavan  v.  Went,  155  111.  604,  81  L.  B.  A.  107,  41  N.  £.  94,  and 
Wilcke  V.  Wilcke,  102  Iowa,  180,  71  N.  W.  203,  both  reaffirming  rule; 
Furenes  v.  Mickelson,  86  Iowa,  511, '53  N.  W.  417,  holding  descent  from 
great  uncle  is  not  immediate;  Lynch  v.  Clarke,  1  Sand.  Ch.  637,  holding 
descent  from  uncle  to  niece  is  not  immediate. 

An  alien  has  no  inheritable  blood,  and  can  neither  take  land  himself  by 
descent  nor  transmit  land  from  himself  to  others  by  descent. 

Approved  in  Abrams  v.  State,  45  Wash.  339,  122  Am.  St.  B^.  914,  13 
Ann.  Cas.  527,  9  L.  E.  A.  (N.  S.)  166,  88  Pac.  329,  following  rule;  Jones 
.  V.  Jones,  234  U.  S.  617,  618,  58  L.  Ed.  1503,  34  Sup.  Ct.  937,  applying  rule 
to  slave;  Stemple  v.  Herminghouser,  3  G.  Greene,  409,  holding  resident 
children  are  entitled  to  partition  of  father's  lands  without  notice  to  alien 
children;  Jackson  v.  Fitzsimmons,  10  Wend^  12,  22^  24  Am.  Dec.  200,  209» 


1061  SICARD  y.  DAVIS.  6  Pet.  124-140 

balding  party  whose  father  was  an  alien  could  not  inherit  land  from  his 
uncle. 

Alien's  right  to  inherit.    Note,  SI  L.  B.  A.  177. 

At  common  law,  In  all  cases  of  mediate  descents,  if  any  mediate  ancestor 
is  an  alien,  that  bars  beirs'  title,  because  sucb  alien  ancestor  can  commmilcate 
no  inbeiltable  blood. 

Approved  in  Blythe  v.  Hinckley,  180  U.  S.  341,  45  L.  Ed.  662,  21  Snp. 
Ct.  394,  upholding  State's  right  to  declare  alien  capable  of  inheriting; 
Cramer  v.  McCann,  83  Kan.  725,  37  L.  R.  A.  (N.  S.)  108,  112  Pac.  835, 
holding  resident  citizen  could  not  inherit  from  cousin  when  descent  must 
be,  traced  through  alien  ancestor;  Tummire  v.  Mayes,  121  Tenn.  55,  114 
S.  W.  481,  holding  rule  applied  when  descent  must  be 'traced  through 
bastard  ancestor;  Beayan  v.  Went,  155  111.  600,  604,  31  L.  R.  A.  103, 107,  41 
N.  E.  93,  94,  denying  inheritance  to  party  tracing  descent  from  intestate 
through  several  nonresident  aliens ;  Stemple  v.  Herminghouser,  3  G.  Greene, 
409,  holding  resident  children  are  entitled  to  partition  of  father's  lands 
without  notice  to  alien  children;  Furenes  v.  Mickelson,  86  Iowa,  511,  53 
K.  W.  417,  holding  citizen  cannot  inherit  lands  of  great  uncle,  a  citizen, 
through  father,  a  nonresident  alien ;  Jackson  v.  Fitzsimmons,  10  Wend.  12, 
16,  24  Am.  Dec.  200,  203,  holding  party  cannot  inherit  lands  from  uncle 
through  his  father,  an  alien ;  People  v.  Irvin,  21  Wend.  130,  denying  in- 
heritance from  uncle  through  alien  father  to  nephew;  Descottes  v.  Tal- 
vande,  2  McMull.  305,  holding  lands  of  intestate  who  leaves  alien  wife, 
nephews  bom  of  alien  sisters,  and  a  citizen  brother,  descend  entirely  to 
last  named. 

Distinguished  in  McGregor  v.  Comstock,  3  N.  Y.  414,  holding  cousin  of 
intestate  may  inherit  where  father  of  each  was  citizen  although  grand* 
father  was  alien. 

Effect  of  State  statutes  and  Constitutions  upon  inheritance  through 

alien.    Note,  31  L.  R.  A.  161. 
Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 

Note,  40  L.  R.  A.  (N.  S.)  429« 

Miscellaneous.  Cited  in  Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690; 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  662,  42  L.  Ed.  895,  18  Sup.  Ct. 
462 ;  McLean  V.  Swanton,  13  N.  Y.  539. 

6  Pet.  124-140,  8  !«.  Ed.  342,  SIOABD  v.  DAVIS. 

Acknowledgment  and  proof,  required  by  statute  to  entitle  deed  to  be 
recorded,  are  provisions  for  security  of  creditors  and  purchasers  and  are  essen- 
tial to  validity  of  deed  as  to  those  persons,  not  as  to  the  grantor. 

Approved  in  Whalon  v.  North  Platte  Canal  etc.  Co.,  11  Wyo.  348,  71 
Pac.  1000,  unacknowledged  and  unrecorded  transfers  of  permits  to  con- 
struct irrigation  ditch  pass  title  as  between  parties;  De  Lane  v.  Moore, 
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14  How.  266,  14  L.  Ed.  415,  holding  antenuptial  contract  not  recorded 
within  statutory  i>eriod  is  not  void;  Hogans  v.  Carruth,  18  Fla.  590,  hold- 
ing deed  acknowledged  before  grantee  as  notary  is  valid  nevertheless  be- 
tween the  parties;  Blain  v.  Stewart,  2  Iowa,  383,  holding  as  between  par- 
ties to  deed  it  need  not  be  proved  to  have  been  acknowledged;  Dole  v. 
Thurlow,  12  Met.  162,  holding  deed  not  acknowledged  nor  recorded  is  valid 
conveyance  as  against  grantor;  Moore  v.  Thomas,  1  Or.  202,  holding  mort- 
gages, unacknowledged  and  unrecorded,  a^e  good  between  the  parties;  My- 
rick  V.  McMillan,  13  Wis.  190,  holding  acknowledgment  of  deed  is  not 
necessary  to  give  it  validity  between  the  parties ;  Neal  v.  Gregory,  19  Fla. 
368,  holding  deed  without  seal  is  void  as  against  subsequent  attaching 
creditor. 

Fact  that  deed  has  remained  from  time  of  its  execution  until  its  loss  in 
possession  of  those  claiming  title  mider  it  is  circumstance  tending  to  prove  its 
due  execution. 

Cited  in  Stanley  v.  Schwalby,  162  U.  S.  274,  40  L.  Ed.  967,  16  Sup.  Ct 
762,  refusing  to  rule  as, matter  of  law  that  such  evidence  does  not  warrant 
finding  of  delivery  of  deed;  Dyer  v.  Bean,  15  Ark.  538,  holding,  however, 
possession  of  husband  of  bill  of  sale  to  wife  is  not  sufficient  evidence  of 
delivery;  Aurora  v.  Cobb,  21  Ind.  514;  Den  v.  Farlee,  21  N.  J.  L.  287, 
holding,  however,  grantor  may  show  grantee  became  possessed  by  fraud. 

Statute  providing  deed  shall  not  be  good  against,  purchaser  for  value 
without  notice,  or  any  creditor,  unless  acknowledged,  applies  only  to  pur- 
chasers of  the  title  asserted  liy  virtue  of  the  conveyance  and  to  creditors  of 
the  party  who  has  made  it. 

Cited  in  Downing  v.  Pickering,  15  N.  H.  350,  and  Wells  y.  Iron  Co.,  48 
N.  H.  536,  holding  execution  of  deed  may  be  proved  by  circumstantial 
evidence. 

Where  execution  of  deeds  is  so  proved  that,  if  produced,  they  are  entitled 
to  he  submitted  to  Jury,  and  loss  of  originals  is  proved,  and  truth  of  oc^iiiet 
is  beyond  question,  copies  are  admissible. 

Approved  in  Northrop  v.  Columbian  Lumber  Co.,  186  Fed.  775,  108 
C.  C.  A.  640,  holding  where  witnesses  have  forgotten  attestation  to  deed, 
other  evidence  could  be  resorted  to  for  proving  execution;  Proctor  v. 
Blakeley  Oil  etc.  Co.,  128  Ga.  618,  57  S.  E.  884,  holding  execution  of  con- 
tract provable  by  circumstantial  evidence ;  United  States  v.  Doebler,  1  Bald. 
521,  Fed.  Cas.  14,977,  admitting  parol  evidence  of  contents  of  letter  to 
accomplice  in  criminal  prosecutioi^ 

Possession  taken  under  Junior  patent  which  interferes  with  senior  patent* 
lands  covered  by  which  are  totally  unoccupied  by  any  person  HsLiming  muler 
senior  patent,  is  not  limited  by  actual  inclosnre,  but  is  coextensive  with 
boundaries  claimed  under  Junior  patent. 

Cited  in  Minot  v.  Brooks,  16  N.  H.  377,  holding  adverse  possession  under 
collector's  deed  is  limited  only  by  boundaries  of  such  deed. 
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Distinguished  in  Bellis  v.  Bellis,  122  Mass.  417,  holding,  where  true 
owner  is  in  actual  possession  of  part  of  land,  disseizin  of  person  entering 
under  deed  does  not  extend  to  that  part. 

Necessity  for  color  of  title  for  adverse  possession.    Note,  14  Am.  Dec. 
765. 

Proof  of  grantor's  handwriting,  with  possession  in  grantee,  is  prima  facie 
evidence  of  execution  and  deliYery  of  deed. 

Approved  in  Walker  v.  Warner,  31  App.  D.  C.  86,  holding  possession  of 
deed  by  grantee. prima  facie  evidence  of  delivery;  United  States  v.  Boyd, 
8  App.  D.  C.  448,  holding  evidence  of  death  of  subscribing  witnesses  and 
proof  of  signatiii«s  made  prima  facie  case  of  due  execution. 

In  declaration  in  ejectment,  second  count,  added  by  amendment,  being 
demise  from  different  party,  asserting  different  title,  is  not  distinguishable, 
80  far  as  bar  of  statute  is  concerned,  from  new  action. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  294,  60  L.  Ed. 
1009,  36  Sup.  Ct.  567,  amendment  of  complaint  in  action  for  injuries  to 
employee  stating  that  railroad  was  engaged  in  interstate  commerce  did  not 
state  new  cause  of  action;  In  re  Louisell  Lumber  Co.,  209  Fed.  787,  126 
C.  C.  A.  508,  holding  amended  petition  in  bankruptcy  setting  up  new  ground 
therefor  fixed  date  from  which  validity  of  prior  attachment  liens  must  be 
computed;  Patillo  v.  Allen  West  Com.  Co.,  131  Fed.  681,  65  C.  C.  A.  508, 
where  complaint  stated  facts  from  which  there  is  presumption  of  promise  to 
pay  balance  of  account  stated,  and  demanded  judgment  therefor,  amend- 
ment adding  averment  of  promise  to  pay  balance  presents  no  new  cause 
of  action;  Whalen  v.  Gordon,  95  Fed.  309,  amendment  which  sets  up  new 
cause  of  action  is  new  suit  as  to  statute  of  limitations ;  Covington  v.  Berry, 
76  Ark.  464,  88  S.  W.  1006,  where  second  action  of  ejectment  instituted 
after  nonsuit  in  first  is  based  on  title  acquired  by  plaintiff  subsequent  to 
commencement  of  first  action,  limitations  do  not  cease  to  run  against 
second  action  till  commencement  thereof;  Durant  v.  Murdock,  3  App.  D.  C. 
126,  holding  statute  against  setoff  not  tolled  by  filing  of  declaration ;  Mis- 
souri etc.  Ry.  V.  Bagley,  65  Kan.  199,  69  Pac.  193,  where  original  petition 
fails  to  state  a  cause  of  action  statute  continues  to  run;  Spencer  v.  Balti- 
more etc.  R.  Co.,  126  Md.  201,  94  Atl.  662,  holding  where  declaration  stated 
cause  of  action  for  negligence  amendment  stating  cause  for  trespass  set 
up  new  cause  of  action;  Montgomery  v.  Shaver,  40  Or.  250,  66  Pac.  925, 
time  of  amendment  of  suit  to  enjoin  occupancy,  extending  limit  of  terri- 
tory involved  is  test  as  to  length  of  adverse  possession;  Union  Pac.  Ry.  v. 
Wyler,  158  U.  S.  297,  298,  89  L.  Ed.  990,  991,  15  Sup.  Ct.  882,  883,  apply- 
ing rule  where  cause  of  action  for  damages  is  based  on  general  law  and 
amendment  bases  it  on  statute;  Seymore  v.  Franklin,  92  Fed.  127,  striking 
out  amended  petition  setting  up  judgments  of  different  dates  and  amounts 
than  those  originally  sued  upon;  Wood  v.  Wood,  59  )trk.  447,  43  Am.  St. 
Bep.  44,  28  L.  B.  A.  159,  27  S.  W.  642/ granting  divorce  where  plaintiff  had 
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not  requisite  residence  at  filing  of  bill  but  did  have  at  time  of  amendment ; 
Jcffers  V.  Cook,  58  Cal.  151,  applying  rule  where  mortgagee  amended  com- 
plaint by  adding  mortgagor's  grantee. 

Distinguished  in  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171  Fed. 
14,  96  C.  C.  A.  107,  holding  recasting  claim  in  suit  into  bill  in  equity  was 
not  stating  new  cause  of  action  so  far  as  bar  of  statute  was  concerned; 
Fidelity  &  Casualty  Co.  v.  Freeman,  109  Fed.  853,  where  administrator 
with  will  annexed  was  made  party  plaintiff  after  discovery  of  will;  Bour- 
dreaux  v.  Tucson  Gas  etc.  Co.,  13  Ariz.  365,  366,  33  L.  B.  A.  (N.  8.)  196, 
114  Pac.  548,  549,  holding  where  complaint  -was  bad  on  general  demurrer, 
amendment  which  supplemented  complaint  to  State  cause  was  not  subject 
to  bar  of  statute;  Philadelphia  etc.  R.  R.  Co.  v.  Gatta,  4  Boyee  (Del.);  46, 
85  Atl.  725,  and  Gatta  v.  Philadelphia  etc.  R.  R.  Co.,  1  Boyce  (Del.),  301,  76 
Atl.  59,  both  holding  amendment  to  complaint  in  personal  injury  suit  and 
not  state  new  cause  of  action  within  bar  of  statute;  Morris  v.  Wheat,  11 
App.  D.  C.  220,  holding  amendment  as  to  one  party  plaintiff  in  ejectment 
was  not  filing  of  new  suit  so  as  to  restrict  period  for  which  mesne  profits 
could  be  recovered;  Texas  Ry.  Co.  v.  Cox,  145  U.  S.  604,  36  L.  Ed.  833, 
12  Sup.  Ct.  908,  holding,  where  negligence  charged  in  amended  petition  is 
same  as  that  in  first,  amended  petition  will  not  be  regarded  as  new  action. 

If  adverse  possession  be  taken  in  lifetime  of  ancestor  and  continued  for 
twenty  years,  and  for  ten  years  after  death  of  ancestor,  no  entry  being  made  by 
ancestor  or  those  claiming  under  him,  the  title  is  barred. 

Cited  in  Henry  v.  Carson,  59  Pa.  St.  304,  305,  denying  recovery  of  lands 
held  adversely  for  twenty-seven  years  and  more  than  ten  years  after  death 
of  ancestor. 

Miscellaneous.  Cited  in  Guion  v.  Bradley  Academy^  4  Yerg.  257, 
erroneous. 

6  Pet.  141-142,  8  L.  Ed.  348,  TINITED  STATES  v.  PATTIi. 

Third  section  of  act  of  Congress  of  March  3,  1825,  respecting  ponishme&t 
of  crimes  against  United  States,  is  limited  to  laws  of  several  States  in  force 
at  time  of  its  enactment 

Approved  in  United  States  v.  Press  Publishing  Co.,  219  U.  S.  11,  21  Ann. 
Gas.  942,  55  L.  Ed.  67,  31  Sup.  Ct.  212,  holding  effect  of  section  2,  Act 
July  7,  1898,  was  to  incorporate  criminal  laws  of  States  then  in  force  into 
act  and  make  them  applicable  to  United  States  reservations  within  States; 
Franklin  v.  United  States,  216  U.  S.  568,  64  L.  Ed.  618,  30  Sup.  Ct. 
434,  holding  Act  of  July  7,  1898,  did  not  delegate  to  States  power 
to  change  criminal  laws  of  United  States;  Hollister  v.  United  States, 
145  Fed.  778,  779,  upholding  32  Stat.  793,  adopting  punishment  pro- 
vided for  like  offenses  in  South  Dakota,  for  offenses  on  Indian  reser- 
vation; Blair  v.  Morgan,  59  S.  C.  %8,  37  S.  £.  50,  an  act  adopting 
another  statute  does  not  extend  to  subsequent  amendments  thereof;  United 
States  V.  Barney,  5  Blatchf .  300,  302,  Fed.  Cas.  14,524,  holding  act  did  not 
apply  to  land  of  United  States,  purchased  long  after  passage  of  act;  United 


1055  OLIVER  V.  ALEXANDER,.  6 Pet.  14^-160 

States  V.  Bamaby,  51  Fed.  23,  holding  defendant  may  not  be  convicted, 
under  this  act,  of  an  offense  prohibited  by  subsequent  State  law ;  University 
Regents  v.  Auditor,  109  Mich.  137,  66  N.  .W.  957,  holding  statute  providing 
for  payment  of  interest  upon  public  funds  at  legal  rate  is  not  affected  by 
later  change  of  such  legal  rate;  Hall  v.  Ohio,  20  Ohio,  16,  holding  prohibi- 
tion of  sale  of  liquor  in  vicinity  of  foundries  in  certain  counties,  refers  only 
to  foundries  existing  at  time  of  passage ;  United  States  v.  Donlan,  5  Blatchf . 
284,  Fed.  Cas.  14,978,  aiguendo;  dissenting  opinion  in  Waring  v.  Clarke,  5 
How.  476,  12  L.  Ed.  243,  majority  holding  grant  of  admiralty  jurisdiction 
by  Constitution  is  not  limited  to  what  were  such  cases  ^in  England  at  that 
time. 

Distinguished  in  Daniels  v.  State,  160  Ind.  351,  355,  50  N.  E.  75,  76, 
holding  high  license  law  is  not  void  for  failure  to  prescribe  penalty,  same 
being  supplied  by  general  provision  of  previous  act;  In  re  Lloyd,  51  Kan. 
503,  33  Pac.  308,  holding  statute  making  attempts  to  commit  offenses  pun- 
ishable refers  also  to  offenses  prohibited  by  later  acts;  Commonwealth  v. 
Fuller,  8  Met.  317,  41  Am.  Dec.  512,  holding  provision  in  another  section 
of  act  giving  State  courts  concurrent  jurisdiction  over  counterfeiting,,  is 
not  so  limited;  United  States  v.  Dustin,  25  Fed.  Cas.  947,  holding  Federal 
statute  of  limitations  applies  to  offenses  created  after  its  adoption. 

Validity  and  construction  of  Federal  statutes  adopting  State  criminal 
laws  in  places  under  Federal  jurisdiction.    Note,  21  Ann.  Cas.  948. 

Effect  upon  adopting  statute  of  amendment  or  repeal  of  adopted  stat- 
ute.   Note,  9  Ann.  Oas.  803. 

Miscellaneous.  Cited  in  Gaines  v.  Travis,  Abb.  Adm.  430,  Fed.  Cas.  5180, 
erroneous. 

6  Pet.  143-160,  8  I..  E4.  349,  OLIVEB  v.  ALEXANDER. 

Joint  libel  inay  be  filed  in  admiralty  by  all  seamen  who  claim  wages  for 
services  rendered  in  same  voyage  mider  same  supping  articles. 

Approved  in  The  Rochest;er,  227  Fed.  205,  holding  court  had  discretion 
to  permit  numerous  persons  to  join  in  single  libel ;  "The  Young  Mechanic," 
3  Ware,  61,  Fed.  Cas.  18,182,  permitting  several  materialmen  to  join  in  libel 
against  vessel. 

Althoagb  whole  proceeding  in  admiralty  for  seamen's  wages  assumed  form 
of  Joint  suit,  it  is,  in  reality  mere  Joinder  of  distinct  causes  of  action  by 
distinct  parties,  growing  out  of  same  contract. 

Approved  in  The  John  and  Winthrop,  182  Fed.  387,  106  C.  C.  A.  1,  hold- 
ing on  appeal  from  decree  in  favor  of  some  of  joint  libelants  on  one  cause 
of  action  .will  record  relating  only  to  such  cause,  appellate  court  could  not 
try  case  de  novo  and  enter  decrees  for  other  libelants  for  whom  no  decree 
was  made  in  lower  court;  Spear  v.  Place,  11  How.  527,  13  L.  Ed.  799,  dis- 
missing appeal  where  master  appeared  for  vessel  and  consignees  and  decree 
against  each  was  less  than  two  thousand  dollars;  Putney  v.  Whitmire,  66 
Fed.  387,  dismissing  creditors'  bill  in  Circuit  Court  where  each  complain- 
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ant  claims  less  than  two  thousand  dollars  from  debtor;  Guarantee  Trust 
Co.  V.  Buddington,  23  Fla.  522,  2  South.  889,  refusing  to  dismiss  appeal 
for  nonjoinder  of  separate  and  distinct  claimants. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  226. 

In  caae  of  joint  libel  for  wages,  the  claim  of  each  seaman  is  distinct  and 
several;  no  one  can  appeal  to  Supreme  Oourt  noles^  his  own  claim  exceeds  two 
thousand  dollars,  and  owners  cannot  consolidate  distinct  demands  of  each  sea- 
man and  make  claims  of  aU  matter  in  dispute. 

Approved  in  The  Joseph  v.  Thomas,  148  Fed.  767,  following  rule; 
Wheless  v.  City  of  St.  Louis,  96  Fed.  868,  adjoining  owners  cannot  add 
amount  of  tax  assessments  to  create  Federal  jurisdiction  to  enjoin  same; 
Singer  v.  Singer,  122  Tenn.  680,  126  S.  W.  1088,  holding  where  several 
attorneys  in  will  case  were  awarded  fees,  jurisdiction  of  appeals  from  award 
was  determined  by  amount  of  claim  of  each  attorney  separately;  Feely  v. 
Bryan,  55  W.  Va.  592,  47  S.  E.  310,  where  several  creditors  with  separate 
demands  attack  mortgage  as  preference,  and  decree  adjudges  property  to 
be  for  benefit  of  all  insolvent  creditors,  sums  due  complainants  cannot  be 
added  to  give  appellate  jurisdiction;  Rich  v.  Lambert,  12  How.  363,  IS 
L.  Ed.  1019,  dismissing  api>eal  as  to  libelants  awarded  less  than  two  thou- 
sand dollars,  where  court  consolidated  several  libels;  Seaver  v.  Bigelows, 
5  Wall.  210,  18  L.  Ed.  596,  dismissing  appeal  of  creditor,  claiming  less  than 
two  thousand  dollars,  from  ddfcree  Refusing  to  set  aside  fraudulent  convey- 
ance; Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  501,  dismissing  appeal  on 
libel  where  decree  is  for  less  than  two  thousand  dollars,,  regardless  of 
amount  of  counter-libel ;  Paving  Co.  v.  Mulf  ord,  100  U.  S.  148,  25  L.  Ed.  591, 
dismissing  plaintiff's  appeal  in  action  where  recovery  would  be  several  and 
for  less  than  two  thousand  five  hundred  against  each;  Chatfield  v.  Boyle, 

105  U.  S.  233,  26  L.  Ed.  945,  dismissing  appeal  of  creditors,  each  claiming 
less  than  five  thousand  dollars,  from  judgment  refusing  to  set  aside  fraudu- 
lent conveyance ;  Russell  v.  Stansell,  105  U.  S.  304,  26  L.  Ed.  990,  dismissing 
appeal  of  several  owners  attempting  to  enjoin  tax,  each  being  liable  for  less 
than  ^\e  thousand  dollars;  Ex  parte  Baltimore  &  0.  Ry.,  106  U.  S.  5,  27 
L.  Ed.  78,  1  Sup.  Ct.  35,  refusing  appeal  from  decree  awarding  to  no  one 
libelant  a  sum  exceeding  five  thousand  dollars ;  Farmers'  Co.  v.  Waterman, 

106  U.  S.  271,  27  L.  Ed.  117, 1  Sup.  Ct.  135,  refusing  to  entertain  appeal  on 
ground  that  claims  of  several  lienholders  aggregate  more  than  ^ve  thousand 
dollars ;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  879,  6  Sup.  Ct. 
43,  dismissing  appeal  from  separate  judgment  against  heirs  on  ancestor's 
note,  liability  of  none  exceeding  five  thousand  dollars;  Gibson  v.  Shufeldt, 
122  U.  S.  30,  33,  35,  30  L.  Ed.  1085,  1086,  7  Sup.  Ct.  1068,  1069,  1070,  dis- 
missing debtor's  appeal  from  judgment  setting  aside  fraudulent  conveyance 
as  to  all  creditors,  except  those  awarded  more  than  hye  thousand  dollars 
each;  Sioux  Falls  Bank  v.  Swenson,  48  Fed  624,  holding,  where  bank  sues 
for  stockholders  to  enjoin  tax,  jurisdiction  is  determined  by  amount  of  tax 
against  each;  Putney  v.  Whitmire,  66  Fed.  387,  dismissing  creditors'  bill 
in  Circuit  Court  where  each  complainant's  claim  against  debtor  is  less  than 
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two  thousand  dollars;.  The  Columbia,  73  Fed.  235,  44  U.  S.  App.  326, 
holding  vhere  two  claimants  against  vessel  a^e  joined  in  proceeding  to 
limit  owner's  liability,  either  m^  appeal  without  the  other;  Read  v.  Owen, 
Sf  Port.  184,  where  several  libelants  against  vessel  are  jothed,  writ  of  error 
must  be  prosecuted  from  decree  in  favor  of  each  separately ;  Umbarger  v. 
Watts,  25  Gratt.  171,  dismissing  appeal  of  creditors  joining  in  bill  against 
debtor  and  each  claiming  less  than  five  hundred  dollars ;  Fleshman's  Admr. 
V.  Fleshman,  34  W.  Va.  348,  12  S.  E.  715,  dismissing  appeal  of  beneficiaries 
under  will  from  disallowance  of  item  in  which  several  interest  of  each  is 
less  than  one  hundred  dollars. 

Distinguished  in  Shields  v.  Thomas,  17  How.  5,  15  L.  Ed.  94,  entertaining 
appeal  from  decree  for  payment  to  distributees  of  estate  although  each  re< 
ceives  less  than  two  thousand  dollars;  The  Connemara,  103  U.  S.  755, 
26  If.  Ed.  322,  entertaining  appeal  from  judgment  for  over  five  thousand 
dollars,  in  favor  of  several  salvors  for  single  service  jointly  rendered. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note,  5 
Ann.  Gas.  469. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in  con- 
solidated action.    Note,  15  Ann.  Oas.  493. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  864.   • 

Miscellaneous.  Cited  in  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  336,  Fed. 
Cas.  5487,  discussing  admiralty  appeals. 

t 

6  Pet.  151-169,  8  X.  Ed.  352,  SFBING  v.  GBAY. 

Exception  in  statute  of  limitations  respecting  merchants'  accoimts  excepts 
only  actions  founded  on  an  account  not  on  contract. 

Cited  in  Umbarger  v.  Watts,  25  Gratt.  180,  for  definition  of  word  "con- 
cerning"; Sayward  v.  Dexter,  72  Fed.  767,  44  U.  S.  App.  376,  holding  in 
action  on  account  stated  between  merchants,  plea  of  statute  is  not  available 
as  to  separate  items. 

To  come  within  exception  in  statute  of  limitations,  account  must  concern 
trade  of  merchandise  and  this  trade  must  be  between  plaintiff  and  defendant 
as  merchant  and  merchant. 

Cited  in  Bradford  v.  Spyker's  Admr.,  32  Ala.  142,  143,  holding  accounts 
between  partners,  inter  sese,  although  engaged  in  merchandising,  are  not 
within  exception;  Blair  v.  Drew,  6  N.  H.  238,  242,  holding  action  between 
defendant  seeks  setoff  for  professional  services  is  not  within  statute; 
partieswhoarenot  merchants  does  not  comie  within  exception;  Mattern  v. 
McDivitt,  113  Pa.  St.  410,  6  Atl.  84,  holding  action  on  book  account  in  which 
Whittlesey  v.  Spofford,  47  Tex.  17,  applying  rule  when  facts  show  dealings 
in  nature  of  mutual  accounts  pertaining  to  merchant's  trade  in  merchandise. 

11— 67 
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Contract  of  cliarter-party,  on  half  profits,  is  not  ezcei»ted  from  statate  of 
limitationB  as  a  merchant's  acconnt,  though  both  parties  are  merchants. 

Cited  in  Atwater  v.  Fowler,  1  Edw.  Ch.  4i?6,  427,  holding  action  on  special 
contract  to  recover  share  of  profits  of  single  venture  is  barred  by  statute; 
Quirk  V.  Clinton,  20  Fed.  Cas.  147,  on  point  that  contract  in  writing  to  let 
vessel  to  freight  is  a  charter-party. 

Distinguished  in  Mills  v.  Davies,  42  Iowa,  98,  holding  special  prior  agree- 
ment as  to  price  of  articles  does  not  prevent  them  from  being  proper  sub- 
ject of  an  account. 

To  bring  merchants'  accounts  within  exception  of  statute  of  limitations 
they  must  be  mutual,  and  open  and  current  accounts. 

Approved  in  Figge  v.  Bergenthal,  130  Wis.  631,  110  N.  W.  800,  holding 
where  balance  of  mutual  current  account  was  stated  limitations  commenced 
to  run  as  to  transactions  included  in  account  up  to  that  time;  Toland  v. 
Sprague,  12  Pet.  333,  9  L.  Ed.  1106,  holding  statute  bars  action  on  account 
stated;  Bispham  v.  Price,  15  How.  178,  14  L.  Ed.  651,  holding  action  to 
recover  money  paid  upon  account  stated  is  barred  by  statute;  McCulloch 
V.  Judd,  20  Ala.  708,  holding  statute  bars  action  of  account  for  goods  sold 
containing  several  items  of  debit  and  a  single  cash  credit ;  Brackenridge  v. 
Baltzell,  1  Ind.  334,  holding  rejoinder  denying  that  account  sued  on  was 
running  account  is  not  demurrable;  Fox  v.  Fisk,  6  How.  (Miss.)  347,  where 
creditor  sends  statement  and  debtor  acknowledges  its  correctness,  account 
is  stated  and  barred  by  statute;  Coudrey  v.  Gilliam,  60  Mo.  94,  holding 
where  account  is  stated  between  partners  at  close  of  business,  statute  runs 
from  that  time;  McKelvy's  Appeal,  72  Pa.  St.  412,  413,  holding  partner 
may  not  sue  for  accounting  six  years  after  dissolution;  Price  v.  Upshaw, 
2  Humph.  143,  sustaining  instruction  that  accounts  between  merchants  must 
be  mutual  and  reciprocal ;  Wortham  v.  Smith,  15  Gratt.  494,  holding  excep- 
tion does  not  apply  to  action  on  account  consisting  entirely  of  charges  for 
goods  sold  by  plaintiff;  Whittlesey  v.  Spofford,  47  Tex.  17,  holding  fact 
that  balance  was  shown  in  account  did  not  make  it  any  less  an  open 
account. 

Mutual  accounts,  what  are,  and  application  of  statute  of  limitations 
thereto.    Note,  89  Am.  Dec.  75,  76. 

Miscellaneous.  Cited  in  Deans  y.  Wilcoxon,  18  Fla.  549 ;  Rymer  v.  Haw- 
kins, 18  W.  Va.  318,  erroneous. 

* 

6  Pet.  170-171,  8  L.  Ed.  859,  DX7FAU  V.  OOUPSEY'S  HEIB& 

'When  decision  of  one  issue  going  to  whole  declaration  renders  second 
issue  immaterial,  court  will  not  reverse  Judgment  on  ground  that  second  does 
.  not  appear  by  record  to  have  been  decided. 

Cited  in  Townsend  v.  Jemison,  7  How.  717,  12  L.  Ed.  885,  holding  where 
party  goes  to  trial  on  plea  to  general  counts  judgment  will  not  be  reversed 
for  failure  to  dispose  of  demurrer  to  special  count. 
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6  Pet  172-204,  8  L.  EcL  369,  OOZ  v.  UNITED  STATES. 

In  action  against  principal  and  snreties  on  official  bond,  where  Judgment 
l8  entered  jointly  and  severally  against  defendants  and  each  sues  out  writ  of 
error,  court  will  not  dismiss  same  on  ground  that  all  should  unite  in  one  writ. 

Approved  in  Ayres  v.  Polsdorfer,  105  Fed.  739,  dismissing  error  by  one 
of  two  defendants  in  ejectment;  Grunberg  v.  Unitod  States,  145  Fed.  84, 
arguendo ;  Todd  v.  Daniel,  16  Pet.  523,  10  L.  Ed.  1055,  refusing  to  dismiss 
appeal  as  to  one  appellant  although  others  jointly  affected  by  decree  aban- 
don appeal;  Basket  v.  Hassell,  107  U.  S.  608,  27  L.  Ed.  502,  2  Sup.  Ct. 
417,  refusing  to  dismiss  appeal  because  certain  parties  below,  having  no 
further  interest  in  decree,  were  not  joined;  Gilfillan  v.  McKee,  159  U.  S. 
312,  40  L.  Ed.  164,  16  Sup.  Ct.  9,  holding  any  defendant  may  appeal  sep- 
arately from  a  several  decree;  Albuquerque  v.  Zeiger,  5  N.  M.  521,  25  Pac. 
787,  holding  in  action  against  town  and  sheriff  to  ^join  tax,  failure  of 
sheriff  to  join  in  appeal  is  no  ground  for  dismissal ;  Galileo  v.  Edgar  Baxter, 
24  Blatchf.  153,  29  Fed.  539,  arguendo. 

Distinguished  in  Simpson  v.  Greeley,  20  Wall.  157,  22  L.  Ed.  839,  dis- 
missing writ  of  error  because  all  defendants  affected  by  joint  judgment 
had  not  joined;  Doty  v.  Strong,  1  Pinn.  170,  dismissing  writ  of  error  be- 
cause not  brought  in  name  of  all  parties  against  whom  judgment  was  given. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  856. 

In  action  on  official  bond  in  which  claim  is  made  for  fifteen  thousand  five 
hundred  and  fifty-five  dollars,  and  verdict  of  Jury  is  for  full  penalty  of  twenty 
thousand  dollars,  judgment  for  twenty  thousand  dollars  against  the  two  sure- 
ties Jointly  and  severally  and  also  against  two  heirs  of  one  of  them  for  ten 
thousand  dollars  each  is  erroneous. 

Cited  in  Hagood  v.  Blythe,  37  Fed.  251,  holding  in  action  by  private 
party  on  marshal's  bond,  judgment  should  be  for  damages  legally  assessed. 

Form  of  judgment  on  penal  bonds.    Note,  62  L.  R.  A.  452. 

Treasury  transcripts  can  only  be  regarded  as  establishing  items  for  moneys 
disbursed  through  ordinary  channels  of  department,  when  transactions  are 
shown  by  its  books. 

Cited  in  United  States  v.  Case,  49  Fed.  271,  rejecting  statement  of  bal- 
ance due  from  postmaster,  in  arriving  at  which,  officers  have  acted  judi- 
cially; United  States  v.  Smith,  35  Fed.  492,  holding,  however,  transcript 
showing  charge  in  gross  is  inadmissible  in  action  on  oflBcial  bond;  Bruce 
v.  United  States,  17  How.  440,  15  L.  Ed.  131,  holding  transcript  of  debits 
and  credits  in  regular  course  of  business  of  Indian  agent  is  admissible; 
Soule  V.  United  States,  100  U.  S.  11,  26  L.  Ed.  587,  holding  transcript 
prima  facie  evidence  of  amount  due  in  action  on  revenue  collector's  bond. 

Distinguished  in  United  States  v.  Pinson,  102  U.  S.  554,  26  L.  Ed.  228, 
holding  account  of  delinquent  official  is  not  admissible  unless  certified  to 
'be  transcript  from  hooks. 
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« 

Law  of  place  where  contract  Is  made  and  not  where  action  Is  brought  is 
to  govern  In  expounding  and  enforcing  contract,  unless  parties  intend  it  to  be 
executed  elsewhere. 

Approved  in  Cable  Co.  v.  McElhoe,  58  Ind.  App.  650,  108  N.  E.  795,  and 
Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  363,  86  C.  C.  A.  361,  both 
holding  contract  was  intended  to  be  performed  in  another  State,  and  gov- 
erned by  law  of  that  State;  Mackay  v.  Pettyjohn,  6  Kiui.  App.  59,  49 
Pac.  637,  chattel  mortgage  is  governed  by  law  of  State  where  chattels  are ; 
Kavanaugh  v.  Supreme  Council,  158  Mo.  App.  244,  138  S.  W.  362,  holdinjr 
laws  of  State  where  contract  was  made  and  was  to  be  performed  entered 
it  as  factor  in  absence,  of .  provision  to  contrary;  New  York  Ins.  Co.  v. 
McKellar,  68  N.  H.  328,  44  Atl.  517,  liability  on  note  payable  and  delivered 
in  Massachusetts  is  determined  by  its  laws;  Meuer  v.  Chicago  etc.  Ry.  Co., 
11  S.  D.  104,  74  Am.  St.  Rep.  779,  75  N.  W.  826,  transportation  contract 
is  construed  by  law  of  State  where  made;  Cook  v.  Moffat,  5  How.  315,  12 
L.  Ed.  168,  holding  note  given  in  New  York  for  goods  bought  there,  is  a 
New  York  contract ;  Bulkley  v.  Honold,  19  How.  392,  15  L.  Ed.  666,  hold- 
ing contract  for  sale  of  vessel,  made  and  performed  in  Louisiana,  is  gov- 
erned by  law  of  that  State ;  Pritchard  v.  Norton,  106  U.  S.  139,  27  L.  Ed. 
109,  1  Sup.  Ct.  114,  reviewing  cases  and  holding  bond  of  indemnity,  hold- 
ing party  free  from  liability  on  appeal  bond  in  action  in  Louisiana,  is  con- 
trolled by  law  of  that  State;  Liverpool  etc.  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  453,  32  L.  Ed.  796,  9  Sup.  Ct.  476,  holding  contract  of  affreightment 
made  in  United  States  by  American  shipper  for  shipment  to  England  is 
controlled  by  American  law;  Pope  v.  Swiss  Ins.  Co.,  6  Sawy.  635,  4  Fed. 
155,  holding  contract  of  insurance  made,  in  California,  to  be  executed  there, 
is  controlled  by  law  of  that  State ;  Northwestern  etc.  Co.  v.  Elliott,  7  Sawy. 
20,  5  Fed.  228,  holding  contract  of  insurance  made  in  Or^on  and  void 
under  laws  of  that  State,  is  void  everywhere;  United  States  v.  Garling- 
house,  4  Ben.  200,  202,  206,  Fed.  Cas.  15,189,  holding  validity  of  bond  made 
and  to  be  performed  in  New  York  is  determined  by  law  of  that  place; 
Towne  v.  Smith,  1  Wood.  &  M.  128,  Fed.  Cas.  14,115,  holding  discharge 
in  insolvency  in  one  State  does  not.  bar  action  on  note  payable  in  another 
State ;  Fitch  v.  Remer,  1  Biss.  339,  1  Flipp.  17,  Fed.  Cas.  4836,  holding 
mortgage  on  land  in  Michigan,  securing  note  payable  in  New  York,  is  good 
if  valid  under  laws  of  Michigan;  McAllister  v.  Smith)  17  111.  335,  66  Am. 
Dec.  656,  holding  bill  drawn  to  bank  in  Illinois,  payable  in  New  York, 
referring  to  laws  of  New  York,  is  controlled  by  latter's  uisury  law;  Butler 
V.  Edgerton,  15  Ind.  19,  holding  railroad  bonds  payable  in  Ohio  are  con- 
trolled by  laws  of  that  State ;  Hunt  v.  Standard,  15  Ind.  34,  77  Am.  Dec 
81,  holding  maker  of  promissory  note  payable  in  New  York  is  liable  in 
accordance  with  law  of  that  State;  Arnold  v.  Potter,  22  Iowa,  198,  holding 
rate  of  interest  agreed  upon  by  parties  may  indicate  their  choice  of  law; 
Tyler  v.  Trabue,  8  B.  Mon.  307,  holding  validity  of  note  payable  in  Penn- 
sylvania is  determined  by  law  of  that  State;  Dow  v.  Rowell,  12  N.  H.  50, 
holding  validity  of  note  made  in  Vermont  and  silent  as  to  place  of  pay- 
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ment  is  determined  by  law  of  Vermont;  Davis  v.  Insurance  Co.,  67  N.  H. 
219,  34  AtL  464,  holding  policy  issued  by  New  Hampshire  company  on 
Massachusetts  property  differing  from  ordinary  State  standard  form  v^as 
intended  to  be  controlled  by  Massachusetts  law;  Kentucky  v.  Bassford, 
6  Hill,  529,  giving  judgment  on  bond  whose  condition  is  illegal  in  New 
York,  but  valid  in  Kentucky,  where  performed ;  Queen  Ins.  Co.  v.  Jefferson 
Ice  Co.,  64  Tex.  682,  and  Assurance  Co.  v.  Meyer,  9  Tex.  Civ.  App.  18, 
29  S.  W.  97,  holding  policy  of  foreign  insurance  company,  made  in  Texas, 
to  be  there  performed,  is  governed  by  law  of  Texas;  In  re  Conrad,  6  Fed. 
Cas.  333,  holding  notes  made  and  indorsed  in  Pennsylvania  and  delivered 
and  discounted  in  New  York,  are  New  York  contracts;  Wright  v.  Sun  etc. 
Co.,  30  Fed.  Cas.  704,  holding  policy  of  insurance  made  in  New  York  by 
company  of  that  State  is  New  York  contract;  Ottawa  v.  National  Bank, 
105  U.  S.  346,  26  L.  Ed.  1128,  arguendo. 

Qualified  in  The  Oranmore,  24  Fed.  927,  holding,  where  parties  expressly 
agree  as  to  what  law  controls  such  agreement  is  binding. 

Contracts  governed  by  laws  of  place  of  performance.    Note,  1  Ann. 
Gas.  88. 

Presumption  that  parties  to  contract  intended  to  adopt  law  of  place 
where  contract  was  made.    Note,  5  E.  B.  G.  890. 

Contract  ezpreesed  tn  official  boiid  of  Federal  navy  agent  is  to  be  exe- 
cuted Jn  city  of  Wasblngton  and  liability  of  parties  must  be  controlled  by 
common  law.  .     . 

Approved  in  Tullock  v.  Mulvane,  184  U.  S.  514,  46  L.  Ed.  667,  22  Sup. 
Ct.  379,  bond  given  under  Federal  law  is  construed  by  Federal  principles; 
United  States  v.  Griswold,  8  Ariz:  457,  76  Pac.  597,  applying  rule  to  bond 
of  postmaster ;  Duncan  v.  United  States,  7  Pet.  449,  8  L.  Ed.  744,  holding 
bond  of  paymaster  executed  at  New  Orleans  is  controlled  by  common  law ; 
United  States  v.  Stephenson,  1  McLean,  464,  Fed.  Cas.  16,386,  holding 
official  bond  taken  under  act  of  Congress  is  not  controlled  by  local  law; 
Murray  v.  Chicago  etc.  Ry.,  62  Fed.  29,  holding  in  fixing  obligation  of 
common  carrier  engaged  in  interstate  commerce,  court  may  apply  rules  of 
common  law;  Gatton  v.  Chicago  etc.  Ry.,  95  Iowa,  137,  28  L.  R.  A.  564, 
63  N.  W.  597,  holding  common  law  is  not  part  of  our  national  jurispru- 
dence ;  United  States  v.  Cushman,  2  Sumn.  314,  Fed.  Cas.  14,907,  arguendo. 

Effect  discharge  in  bankruptcy  on  contracts.    Note,  3  Am.  Dec.  415. 

Miscellaneous.  Cited  in  Smythc-  v.  United  Stated,  188  U.  S.  173,  47 
L.  Ed.  431,  23  Sup.  Ct.  284,  disallowing  credit  tp  superintendent  of  mint 
for  charred  notes,  where  proper  application  neglected;  United  States  v» 
Hawkins,  10  Pet.  130,  9  L.  ISd.  371,  another  appeal  in  same  ca^se;  dis- 
senting opinion  in  Livingston  v.  Story,  11  Pet.  413,  .9  lu  £(L  771;  Van 
Dyke  v.  State,  24  Ala.  86,  erroneous. 
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6  Pet.  205-215,  8  L.  Ed.  371,  McABTHUB  v.  POBTEB. 

Plaintiff,  upon  finding  of  title  to  part  of  premises  sued  for,  is  entitled  to 
▼erdlct  and  judgment  for  that  part,  and  general  verdict  for  whole  is  erroneous. 

Approved  in  Clark  v.  Beard,  59  W.  Va.  676,  53  S.  E.  600,  following  rale ; 
McCullough  V.  East  Tenn.  Ry.,  106  Ga.  279,  32  S.  E.  99,  verdict  uncertain 
as  to  limits  will  not  support  judgment;  Baker  v.  Heirs  of  Cbastang^,  18 
Ala.  421,  affirming  judgment  for  one-third  interest  where  plaintiff  sued  for 
entire  estate;  Ogilvie  v.  Copeland,  145  111.  113,  33  N.  E.  1088,  holding, 
where  defendant  disclaims  as  to  part  of  land,  judgment  should  be  given 
only  for  that  part  in  his  possession ;  Everett  v.  Lusk,  19  Kan.  200,  reversing 
judgment  denying  recovery  because  plaintiff  had  not  title  to  all  land 
claimed;  Lenoir  v.  Smith,  10  Ired.  242,  affirming  judgment  under  verdict 
finding  defendant  guilty  as  to  certain  lands,  and  not  guilty  as  to  others; 
Pierce  v.  Warnett,  10  Ired.  452,  holding  where  plaintiff  proved  title  to  un- 
divided interest,  judgment  for  entirety  is  erroneous;  Lewis  v.  Childers,  13 
W.  Va.  10,  holding,  however,  that  verdict  for  defendants  fixing  the  line 
from  C.  to  D.  is  erroneous. 

Recovery  in  ejectment  of  part  under  claim  for  whole.    Note,  54  Am. 
Dec.  417. 

6  Pet.  216-217,  8  L.  Ed.  375,  EX  PABTE  BOBEKT8. 

Application  to  set  aside  default  in  TTnited  States  District  Ooort  is  ad- 
dressed to  sound  discretion  of  court  and  Supreme  Court  will  not  mandaauis 
court  to  grant  such  application. 

Approved  in  Cape  Fear  Towing  &  Transportation  Co.  v.  Pearsall,  90  Fed. 
437,  ruling  on  motion  to  open  default  in  admiralty  is  not  reviewable; 
Holmes  v.  Jennison,  14  Pet.  626,  10  L.  Ed.  626,  holding  writ  of  error  does 
not  lie  to  State  court  to  revise  habeas  corpus  proceedings ;  Towle  v.  State, 
3  Fla.  210,  dismissing  writ  to  compel  payment  of  officers'  fees  for  serving 
process  on  faulty  indictment;  Jelley  v.  Roberts,  50  Ind.  7,  refusing  to 
mandamus  judge  to  sign  particular  bill  of  exceptions,  objected  to  as  not 
being  true  bill;  People  v.  Pearson,  2  Scam.  204,  33  Am.  Dec.  448,  holding, 
however,  mandamus  will  issue  to  compel  judge  below  to  sign  bill  of  excep- 
tions; Page  V.  Clopton,  30  Gratt.  419,  mandamusing  judge  to  sign  bill  of 
exceptions  if  true  and  settle  same  if  not  true;  dissenting  opinion  in  Rich- 
ardson V.  Farrar,  88  Va.  773,  15  S.  E.  122,  majority  compelling  judge  to 
hear  and  determine  election  contest. 

m 

6  Pet.  218-249,  8  L.  Ed.  376,  GBANT  v.  BATMOKD. 

Gase  cannot  be  heard  on  difference  in  opinion  of  Judges,  on  motion  for 
new  trial,  where  bill  of  exceptions  raising  same  points  was  taken  at  trial,  but 
case  may  be  brought  on  if  parties  agree  that  it  should  stand  as  if  judgment 
had  been  given  by  Gircuit  Gourt  on  exceptions. 

Cited  in  Darden  v.  Lines,  2  Fla.  574,  holding  State  Supreme  Court  has 
no  jurisdiction  over  appeal  from  a  pro  forma  decree  in  chancery,  entered 


lOeS  GRANT  V.  RAYMOND.  6  Pet.  218-249 

by  consent;  Bagg  ▼.  Detroit,  5  Mich.  69,  70,  holding  State  Supreme  Court 
may  decide  questions  of  law  reserved  by  circuit  judges  in  equity;  dissent- 
ing opinion  in  Darden  v.  Lines,  2  Fla.  586,  majority  dismissing  appeal 
from  pro  forma  decree  in  chancery,  entered  by  consent. 

Secretary  of  State  may  be  considered,  in  issuing  patents,  as  a  ministMal 
officer;  if  the  prerequisites  of  law  have  been  complied  with,  he  can  exercise 
no  judgment  on  question  whether  paten^  shall  be  issued. 

Approved  in  State  v.  Blaisdell,  22  N.  D.  95,  Ann.  Ga^.  1913E,  1185,  132 
N.  W.  773,  holding  judicial  power  could  not  -be  vested  in  Secretary  of 
State;  Odell  v.  Stout,  22  Fed.  161,  162,  holding  commissioner  of  patents 
exercises  no  judicial  power,  and  court  may  examine  into  performance  of 
necessary  preliminaries. 

Distinguished  in  United  States  v.  Rider,  50  Fed.  408,  holding  act  giving 
Secretary  of  War  power  to  decide  conclusively  that  bridge  is  an  obstruc- 
tion and  to  order  its  removal  is  unconstitutional. 

Although  not  within  letter,  it  is  within  general  spirit  and  object  of  law, 
that  secretary  shall  issue  corrected  patent,  if  original,  from  some  mistake  or 
Inadvertence  of  patentee,  should  be  defective. 

Approved  in  Motion  Pictures  Patents  Co.  v.  Laemmle,  214  Fed.  795, 
referring  to  fact  that  statute  for  reissuance  of  patent  was  enacted  shortly 
after  decision  of  principal  case;  Toledo  Computing  Scale  Co.  v.  Money- 
weight  Scale  Co,,  178  Fed.  560,  holding  reissue  patent  could  broaden  claim ; 
Thomson-Houston  Electric  Co.  v.  Black  River  Tr.  Co.,  136  Fed.  766,  68 
C.  C.  A.  461,  though  changes  in  description  in  specification  of  reissued 
patent  are  not  material,  and  claims  are  identical  with  some  of  those  of 
original  patent,  such  facts  do  not  impeach  their  validity;  Crown  Cork  & 
Seal  Co.  V.  Aluminum  Stopper  Co.,  108  Fed.  852,  853,  858,  decision  of 
patent  office  as  to  right  to  reissue  is  of  weight ;  Battin  v.  Taggert,  17  How. 
83,  16  L.  Ed.  40,  holding  reissued  and  corrected  patent  cures  defects  in 
specifications  or  claim  of  the  original  patent;  Ames  v.  Howard,  1  Sumn. 
488,  Fed.  Cas.  326,  allowing  recovery  for  infringement  of  patent  made 
perfect  by  reissue ;  Carew  v.  Boston  etc.  Co.,  1  Holmes,  47,  Fed.  Cas.  2398, 
sustaining  patent,  rights  under  a  reissue  granted  to  assignee  of  executor 
of  patentee ;  Allen  v.  Culp,  166  U.  S.  504,  41  L.  Ed.  1094,  17  Sup.  Ct.  645, 
and  French  v.  Refers,  9  Fed.  Cas.  792,  holding  act  of  1832  providing  for 
reissues  merely  put  in  statutory  form  a  power  already  existing;  Wilson  v. 
Rousseau,  4  How.  686,  11  L.  Ed.  1169,  holding  assignment  of  patent  before 
passage  of  law  providing  for  renewal,  carries  only  original  term ;  sBrooks  v. 
Jenkins,  3  McLean,  438,  Fed.  Cas.  1953,  holding  patentee's  administrator 
had  right  to  apply  for  extension  of  patent  in  his  own  name. 

Distinguished  in  Mini  v.  Adams,  3  Wall.  Jr.  27,  28,  Fed.  Cas.  9632,  hold- 
ing patent  obtained  by  alien  on  oath  of  citizenship  is  void  and  cannot  be 
cored  by  reissue ;  Marsh  v.  Nichols,  15  Fed.  917,  holding  patent  not  signed 
by  Secretary  of  Interior  is  void  and  cannot  be  perfected  by  reissue. 


6  Pet.  218-249  NOTES  ON  U.  S.  REPORTS.  1064 

Patent  laws  onght  to  be  condtmed  in  the  spirit  in  'wMch  they  have  been 
made  and  to  execnte  the  contract  fairly  on  part  of  United  States,  where  fnll 
benefit  has  been  actually  received,  if  this  can  be  done  without  transcending 
intention  of  the  statute. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210 
U.  S.  425,  52.  L.  E<L  1130,  28  Sup.  Ct.  748,  holding  patent  gives  right  to 
exclude  others  from  use,  wy ch  is  not  affected  by  inventor  *s  nonuse ; 
Bement  v.  National  Harrow  Co.,  .186"  U.  S.  89,  46  L.  Ed.  1068,  22  Sup.  Ct. 
754,  object  of  patent  laws  is  monopoly  and  law  favors  same ;  In  re  Kay- 
Tee  Film  Exch.,  193  Fed.  145,  holding  owner  of  patented  films  leased  to 
bankrupt  moving  picture  exchange  could  recover  films  leased  more  than 
four  months  before  bankruptcy;  Bossert  Electric  Const.  Co.  v.  Pratt 
Chuck  Co.,  179  Fed.  387,  IQl  C.  C.  A.  45,  holding  patent  law  should  be 
liberally  construed  to  effect  real  intent;  Brennan  &  Co.  v.  Dowagiac  Mfg. 
Co.,  162  Fed.  478,  89  C.  C.  A.  392,  holding  infringer  of  patent  liable  for 
entire  profits,  from  manufacture  and  sale  though  it  had  added  improve- 
ments of  its  own;  Cortelyou  v.  Chas.  Eneu  Johnson  &  Co.,  138  Fed.  114, 
owner  of  patent  for  rotary  neostyle,  used  for  stenoil  duplication,  may  sell 
machines  under  restriction  that  they  be  used  only -with  paper  and  ink 
made  by  owner;  General  Electric  Co.  v.  Wise,  119  Fed.  924,  ability  of 
defendant  to  respond  in  danlages  is  no  defense  to  injunction  suit;  Straus 
V.  American  Pub.  Assn.,  177  N.  Y.  476,  69  N.  E.  1107,  holding  agreement 
between  publishers  of  nearly  all  copyrighted  books  published  in  United 
States  to  maintain  retail  net  price  and  to  sell  only  to  retailers  who  will 
maintain  such  price  is  void  as  in  violation  of  Laws  1899,  p.  1514,  c.  690; 
dissenting  opinion  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
150  Fed.  747,  majority  holding  void  Liddell  patent  No.  558,969,  for  paper- 
bag  machine;  Bobbs-Merril  Co.  v.  Straus,  139  Fed.  169,  arguendo;  Hogg 
V.  Em&rson,  6  How.  486,  12  L.  Ed.  526,  refusing  to  entertain  a  technical 
defense  to  action  for  infringement  5  Winans  v.  Denmead,  15  How.  341, 
14  L.  Ed.  722,  holding  presumption  is  that  patentee  has  not  restricted  his 
claim  to  less  than  what  he  has  invented;  DavoU  v.  Brown,  1  Wood.  &  M. 
57,  Fed.  Cas.  3662,  holding  patent  valid  whiere  specifications  and  drawing 
make  invention  reasonably  clear;  Woodworth  v.  Hall,  1-Wood.  &  M.  401, 
Fed.  Cas.  18,017,  refusing  to  dissolve  an  injunction  against  infringement 
because  of  technical  objections;  Whitcomb  v.  Spring  Valley  Coal  Co.,  47 
Fed.  658,  holding  where  patentee  is  insane,  reissue  may  be  made  to  his 
guardian;  Heaton  etc.  Co.  v.  Eurieka  Co.,  77  Fed.  295,  85  L.  R.  A.  732,  47 
U.  S.  App.  146,  holding  sale  of  pateilted  machines  conditional  upon  the  use 
of  patentee 's  materials  upon  same,  is  valid ;  Ex  parte  Ball,  2  Fed.  Cas.  552, 
granting  reissue,  although  claim  is  thereby  enlarged;  Ex  parte  Dyson,  8 
Fed.  Cas.  219,  holding  applicant  for  reissue  must  not  be  confined  to  records 
for  evidence  of  mistake  and  inadvertence;  dissenting  opinion  in  Wilson 
V.  Rousseau,  4  How.  708,  11  L.  Ed.  1169,  answering  questions  certified  to 
Supreme  Court  in  1  Blatchf.  3,  Fed.  Cas.  17,832. 
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Distingnisbed  in  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co., 
220  U.  S.  401,  55  L.  Ed.  516,  31  Sup.  Ct.  376^  holding  contracts  between 
manufacturers  and  wholesale  and  retail  dealers  to  control  prices  not  ex- 
cepted from  general  rtde  and  rendered  valid  because  goods  sold  are  manu- 
factured under  secret  process,  but  not  under  patent;  Henry  v.  A.  B.  Dick 
Co.,  224  U.  S.  27,  Ann*  Gaa.  191SD,  880,  56  L.  Ed.  655,  32  Sup.  Ct.  364, 
holding  where  patented  machine  was  sold  with  license  restriction  that  it 
be  used  only  in  connection  with  uilpatented  articles  sold  by  vendor,  one 
who  knowingly  sold  similar  articles  to  be  used  with  machiiie  infringed 
patent. 

The  question  of  Inadvertence  or  mistake  in  the  application  for  patent  is 
judicial  question,  wlilcli  cannot  be  decided  by  Secretary  of  State. 

Cited  in  Burrill  v.  Boardman,  43  N.  Y.  262,  3  Am.  Rep.  700,  holding 
right  of  a  corporation  specially  created  to  take  bequest,  first  becomes 
judicial  question  after  its  creation. 

Goirected  patent  has  relation  to  original  application;  time  of  privilege 
rons  from  date  of  original  patent;  application  may  be  considered  as  appended 
to  original  application. 

Approved  in  Coffield  Motor  Washer  Co.  v.  A.  D.  Howe  Co.,  172  Fed.  670, 
holding  sale  after  reissue  correcting  qmission  was  infringement,  though 
lawful  before  omission  was  corrected;  Shaw  v.  Cooper,  7  Pet.  315,  8  L.  Ed. 
697,  holding  rights  under  second  patent  of  citizen  who  was  an  alien  at 
date  of  first  patent  are  governed  by  laws  applicable  to  aliens;  Read  v. 
Bowman,  2  Wall.  604,  17  L.  Ed.  817,  holding  declaration  for  amount  due 
for  patent  of  certain  date  is  supported  by  evidence  of  reissues  granted 
on  original  patent  of  date  named;  House  v.  Young,  12  Fed.  Cas.  599, 
holding  defense,  to  action  of  infringement,  .under  reissue  of  original 
earlier  than  plaintiff's  patent,  is  good. 

In  an  action  for  infringement  of  patent,  it  is  complete  defense  to  show 
that  patentee  has  failed  In  any  of  prerequisites  on  which  authority  to  issue 
patent  depends;  fraudulent  intent  to  deceive  public  need  only  be  shown  when 
it  it  sought  to  avoid  patent  also. 

Cited  in  Webster  Loom  Co.  v.  Higgins,  105  U.  S.  588,  26  L.  Ed.  1180,  hold- 
ing question  is  immaterial  where  description  is  deemed  sufficiently  clear. 

The  correct  specification  and  description  of  invention  is  necessary  in  order 
to  gi^e  public,  after  privilege  shall  expirer  advantage  for  which  privilege  is 
allowed  and  is  foundation  of  power  to  issue  patent. 

Approved  in  Wolff  v.  E.  I.  Du  Pont-De  Nemours  etc.  Co.,  122  Fed.  968, 
holding  void  claim  2,  patent  429,516,  for  drying  smokeless  powder;  De 
Lamar  v.  De  Lamar  Min.  Co.,  117  Fed.  247,  failure  to  specify  **  exact 
quantity"  where  of  the  essence  of  patent,  is  fatal;  Schroeder  y.  Brammer, 
98  Fed.  883,  reference  may  be  had  to  drawing  as  part  of  description; 
Badisehe.  Anilin  &  Soda  Fabrik   v.  Kalle,  94  Fed.  167,  description .  in- 
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sufiScient  to  support  patent  is  not  anticipation;  The  Incandescent  Lamp 
Patent,  159  U.  S.  474,  40  L.  Ed.  224,  16  Sup.  Ct.  78,  holding  claims  for 
incandescing  conductor  for  electric  lamp  too  indefinite;  Wilcox  etc.  Co. 
V.  Gibbens  Frame,  21  Blatchf.  433,  17  Fed.  624,  holding  right  to  make 
sewing-machines  in  certain  shape  cannot  be  maintained  after  expiration 
of  patent  on  ground  of  trademark;  Coats  v.  Merrick  Thread  Co.,  36  Fe4» 
325,  1  L.  R.  A.  617,  refusing  to  prohibit  use  of  patented  spool  after  expira- 
tion of  patent;  Chemical  Co.  v.  Rayml)nd  Co.,  71  Fed.  183,  39  U.  S.  App. 
11,  holding  patents  void  for  vagueness  of  description;  Smith  v.  Downing, 
22  Fed.  Cas.  513,  514,  holding  patent  is  avoided  where  applicant  claims 
for  himself  more  than  he  invented. 

*  

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  G.  426. 

In  action  for  infringement  of  patent,  defendant  may  plead  special  matter 
in  defense  in  usual  manner,  except  that  special  master  may  not  be  given  in 
evidence  on  general  issue  unaccompanied  by  notice  which  patent  act  requires.. 
Cited  in  Day  v.  New  England  Co.,  3  Blatchf.  181,  Fed.  Cas.  3687,  refus- 
ing to  strike  out  special  pleas  of  matters  that  might  be  given  in  evidence 
under  general  issue. 

Failure  on  part  of  patentee  in  those  prerequisites  of  the  act  which  au- 
thorize the  patent  is  bar  to  action  for  its  infringement,  and  the  validity  of 
this  defense  does  not  depend  on  the  intention  of  the  inventor,  but  is  a  legal 
inference  from  his  conduct. 

Cited  in  Gill  v.  United  States,  160  U.  S.  430,  40  L.  Ed.  482.  16  Sup.  Ct 
324,  denying  recovery  for  use  of  patent  permitted  by  patentee  before 
taking  out  patent. 

If  inventor  makes  his  discovery  public,  he  abandons  his  inchoate  rlglit  to 
the  exclusive  use  of  the  invention. 

Approved  in  Hentsch^l  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  124,  hold- 
ing patent  void  for  prior  public  use;  McClurg  v.  Kingstand,  1  How.  207, 
11  L.  Ed.  104,  refusing  to  assess  damages  for  infringement  by  one  per- 
mitted to  use  invention  before  patented;  Manning  v.  Cape  Ann  etc.  Co., 
16  Fed.  Cas.  644,  holding  patent  for  process  already  in  public  use  is  invalid 
regardless  of  inventor's  intent;  Allen  v.  Blunt,  2  Wood.  &  M.  142,  Fed. 
Cas.  217,  holding  patentee  does  not  lose  right  to  recover  for  infringement 
unless  prior  use  of  invention  was  public  use;  Pierson  v.  Eagle  Screw  Co., 
3  Story,  408,  Fed.  Cas.  11,156,  holding  however,  to  confer  a  license  to  use, 
prior  use  must  be  by  consent  of  patentee. 

Miscellaneous.  Cited  in  Hogg  v.  Emerson,  6  How.  481,  12  L.  Ed.  524, 
as  instance  where  schedule  was  deemed  part  of  letters  patent;  Mott  Iron 
Works  V.  Clow,  82  Fed.  317,  53  U.  S.  App.  466,  holding  price  catalogue 
cannot  be  copyrighted ;  People  v.  Assessors,  156  N.  T.  419,  42  L.  R.  A.  891* 
51  N.  E.  270,  holding  patents  are  issued  for  promotion  of  Federal  pur- 
poses and  cannot  be  taxed  by  State;    erroneously  in  United    States  v. 
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Chicago,  7  How.  192,  12  L.  Ed.  663,  Borden  v.  State,  11  Ark.  562,  64  Am. 
Dec.  242,  McCloud  v.  Mynatt,  2  Cold.  166,  and  Blanchard  v.  Haynes,  3 
Fed.  Cas.  628. 

6  Pet.  250-260,  8  L.  Ed.  387,  T7NITED  STATES  BANK  v.  HATCH. 

Law  does  not  require  the  highest  and  strictest  degree  of  diligence  in  giv- 
ing notice  to  an  indorser;  but  only  such  as  wiU  ordinarily  bring  home  notice 
to  the  party. 

Cited  in  Wachusett  Bank  v.  Fairbrother,  148  Mass.  185,  12  Am.  St. 
Rep.  533,  19  N.  E.  347,  holding  notice  mailed  to  married  woman  at  her 
mother's  house  was  sufficient  at  time  when  she  had  no  other  residence. 

Where  indorser  lives  at  boarding-house,  it  is  sofflcient  if  notary  leave 
notice  with  fellow-boarder  if  indorser  be  not  at  home. 

Cited  in  Jones  v.  Mansker,  15  La.  55,  holding  notice  left  with  clerk 
at  indorser 's  store  is  sufficient;  Weaver  v.  Penn,  27  La.  Ann.  131,  holding 
notice  left  at  indorser 's  residence,  with  his  son-in-law,  is  sufficient. 

Distinguished  in  Ashley  v.  Gunton,  15  Ark.  424,  426,  holding  where  it 
does  not  appear  whether  notary  leaving  notice  at  indorser 's  hotel  inquired 
for  latter,  notice  is  insufficient. 

Valid  agreement  by  holder  of  bill  with  drawer  to  suspend  suit  thereon 
against  latter,  for  term,  prejudices  rights  of  indorser  and  discharges  him  from 
liabiUty. 

Approved  in  Catholic  University  v.  Morse,  32  App.  D.  C.  202,  holding 
surety  on  fidelity  bond  discharged  where  obligee  agreed  with  obligor, 
after  breach  and  without  notice  to  sureties  to  defer  collection  of  claim  for 
fixed  time;  Vamum  v.  Milford,  2  McLean,  76,  Fed.  Cas.  16,890,  dis- 
charging sureties  on  note  from  liability  because  of  holder's  agreement 
with  maker  to  delay;  State  Bank  v.  Wymond,  7  Blatchf.  365,  holding 
indorser  is  discharged  where  holder  grants 'drawer  an  eighteen  months' 
stay  of  execution  for  valuable  consideration;  Calliham  v.  Tanner,  3  Rob. 
(La.)  301,  dischai^ng  indorser  where  holder  contracts  to  allow  maker 
additional  time;  McGuire  v.  Wooldridge,  6  Rob.  (La.)  50,  holding  indorsers 
are  discharged  where  holder  of  note  and  mortgage  releases  maker  con- 
ditionally for  six  months ;  Pierce  v.  Whitney,  22  Me.  116,  holding  instruc- 
tion that  .agreement  for  delay^must  be  such  that  maker  of  note  might 
sue  for  violation  is  erroneous ;  Chute  v.  Pattee,  37  Me.  105,  holding  agree- 
ment by  holder  to  delay  action  for  one  year  on  payment  of  one  year's 
interest  discharges  sureties;  Gifford  v.  Allen,  3  Met.  257,  holding  indorsers 
of  note  are  discharged  by  holder's  agreement  to  accept  payment  in  yearly 
installments ;  Smith  v.  Rice,  27  Mo.  506,  507,  72  Am.  Dec.  282,  283,  holding 
stay  of  execution  granted  by  holder  to  maker  of  note,  discharges  in- 
dorsers; Priest  V.  Watson,  75  Mo.  315,  42  Am.  Rep.  411,  reviewing  cases 
and  holding  release  of  levy  of  execution  against  naker  discharges  accom- 
modation indorser;  Bell  v.  Martin,  18  N.  J.  L.  171,  holding  written  agree- 
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ment  by  holder  of  note  to  extend  time  to  maker  releases  indorser  from 
liability. 

,  Distin^ished  in  Dennis  v.  Rider,  2  McLean,  454,  Fed.  Cas.  3797,  holding 
surety  is  not  discharged  by  notifying  creditor  to  sue  principal  debtor 
before  latter  becomes  insolvent;  Yamum  v.  Bellamy,  4  McLean,  93,  Fed. 
Cas.  16,886;  holding  mere  verbal  promise  without  consideration  ''not  to 
sue"  maker  will  not  discharge  indorser;  Tiernan  v.  Woodruff,  5  McLean, 
352,  Fed.  Cas.  14,028,  holding  indorser  on  notes  of  bankrupt  is  not  preju- 
diced by  delay  granted  latter  and  is  not  discharged ;  Shaw  v.  Binkard, 
10  Ind.  228,  holding  surety  is  not  discharged  where  contract  for  delay 
is  void  for  usury;  Buckner  v.  Watt,  19  La.  213,  holding  mere  taking  of 
new  security,  maturing  later,  is  not  such  giving  of  time  as  will  discharge 
indorser;  Pi^e  v.  Webster,  15  Me.  255,  33  Am.  Dec.  611,  holding  indorser 
is  not  discharged  by  mere  delay  in  suing  maker  after  requested  .todo  jso; 
Lowney  v.  Perham,  20  Me,  242,  holding  conditional  agreement  to  give 
time,  when  not  performed,  does  not  release*  indorsers;  Ross  v.  Jones,  22  Wall. 
587,  22  L.  £d.  734,  holding,  however,  mere  delay  to  enforce  payment,  with- 
out binding  contract  to  give  time,  does  not  discharge  indorser;  Bank  of  Mt. 
Pleasant  v.  Sprigg,  1  McLean,  180,  Fed.  Cas.  891,  refusing,  however,  to  dis- 
charge surety  who  had  bound  himself  under  seal  as  principal;  Robinson  v. 
Godfrey,  2  Mich.  411,  holding  promise  not  to  attach  vessel  until  September, 
is  valid  and  bars  action  upon  bond  releasing  vessel  from  attachment  in 
August. 

Miscellaneous.  Miscited  in  Reeves  v.  Vinacke,  1  McCrary,  216^  Fed. 
Cas.  11,663. 

6  Pet.  261,  8  L.  Ed.  391,  McDONAIJ>  ▼.  SBCALLE7. 

In  Ohio,  entry  of  land  made  In  name  of  person  dead  at  time  of  entry  is  a 
nullity. 

Cited  in  De  La  Vergne  ef^.  Co.  v.  Featherstone,  49  Fed.  917,  holding 
patent  for  invention  issued  to  deceased  person  is  void;  Thomas  v.  W3^tt, 
25  Mo.  26,  69  Am.  Dec.  447,  holding  patent  to  a  fictitious  person  is  invalid ; 
Wallace  v.  Saunders,  7  Ohio  (pt.  I),  178,  heading  entry  and  survey  in  name 
of  A,  attorney  in  fact  for  B,  deceased,  are  void;  StubbleReld  v.  Bo^s,  2 
Ohio  St.  219,  dismissing  bill  to  compel  conveyance  of  land  claimed  under 
patent  issued  to  deceased  person;  Galloway. v.  Finley,  12  Pet.  298,  9  L.  Ed. 
1092,  holding,  however,  purchaser  from  heirs  of  deceased  patentee  cannot 
rescind  his  contract  and  locate  for  himself;  Oliver  v.  Forbes,  17  Kan.  129, 
reaffirming  rule. 

Uistinguished  in  MeArthur  v.  Dun,  7  How.  268,  270,  12  L.  Ed.  696,  and 
Price  V.  Johnston,  1  Ohio  St.  394,  holding  act  providing  no  locations  shall 
be  made  on  lands  previously  patented  protects  land  patented  in  name  of 
deceased  person;  Davenport  v.  Lamb,  13  Wall.  427,  20  L.  Ed.  657,  Sehedda 
v.  Sawyer,  4  McLean,  1^,  Fed.  Cas.  12,443,  and  Tarver  v.  Smith,  38  Ala. 
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140,  holding,  under  act  of  May  20,  1836,  patent  issued  in  name  of  deceased 
person  inures  to  his  heirs. 

Land  patents  issued .  to  decedent  x>t  to  heirs  of  decedent.    Note,  83 
Am.  Dec.  467. 

6  Pet.  262-282,  8  L.  Ed.  392,  CONABD  v.  PACIFIO  INS.  CO, 

The  bringing  up,  with  the  record  of  the  charge  of  the  trial  Judge,  disap- 
proved and  deemed  Incorrect. 

Approved  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  \  Fed.  56,  construing 
rule  10,  Circuit  CouH  of  Appeals,  Seventh  Circuit,  regarding  exceptions 
to  charge;  Phoenix  etc.  Co.  v.  Raddin,  120  U.  S.  193,  30  L.  Ed.  648,  7  Sup. 
Ct.  505,  collecting  cases,  and  holding  bill  of  exceptions  should  only  state 
distinctly  the  matters  of  law  excepted  to. 

Assignee,  by  virtue  of  indorsement  and  possession  of  bills  of  lading,  of 
cargo  consigned  to  order,  becomes  consignee  as  well  as  owner  of  cargo,  and  as 
such  is  entitled  to  enter  same  at  custom-house  and  have  delivery  thereof  on 
giving  bonds  under  act  of  1799. 

Cited  in  Brent  v.  Bank  of  Washington,  10  Pet.  612,  9  L.  Ed.  553,  hold- 
ing claim  of  priority  by  United  States  does  not  prevail  over  lien  already 
existing;  Waring  v.  Mayor  etc.,  8  Wall.  116,  19  L.  Ed.  344,  holding  pur- 
chaser of  foreign  goods  not  to  be  at  his  risk  until  delivery  is  not  importer 
and  goods  are  subject  to  State  taxation. 

Importer's  right  to  immediate  possession  of  goods  is  perfect  moment  lien 
for  duties  is  discharged;  and  if  he  tenders  duties  or  security  therefor,  and  col- 
lector refuses  to  deliver  goods,  trespass  or  trover  will  lie  for  conversion. 

Cited  in  Fiedler  v.  Maxwell,  2  Blatchf.  554,  Fed.  Cas.  4760,  entertaining 
action  for  trover  against  defense  that  collector  acted  under  orders  from 
Secretary  of  Treasury. 

Property  of  importer  in  goods  is  not  divested  by  possession  taken  by 
United  States  after  arrival  of  goods  for  purpose  of  maintaining  lien  for  duties. 

Approved  in  Pattison  v.  Dale,  196  Fed.  9, 115  C.  C.  A.  639,  holding  owner 
of  distilled  liquor  stored  under  control  of  collector  and  in  charge  of  in- 
ternal revenue  storekeex>er  not  divested  of  title  nor  prevented  from  dealing 
with  property  subject  to  rights  of  United  States;  Peabody  v.  Magpiire,  79 
Me.  584, 12  Atl.  631,  holding  property  in  bond  for  storage  is  in  constructive 
possession  of  consignee;  £x  parte  Waddell,  28  Fed.  Cas.  1314,  as  instance 
of  distinction  made  between  right  of  priority  of  payment  out  of  par- 
ticular property  and  specific  lien  thereon. 

Measure  of  damages  for  seizure  and  wrongful  detention  of  goods  for  duties 
is  value  of  goods  at  time  of  levy  with  interest  from  expiration  of  time  of  usual 
credit. 

Approved  in  Gilbert  v.  American  Surety  Co.,  121  Fed.  504,  attomeyn 
and  stenographers'  fees  are  not  recoverable  on  replevin  bond;  dissenting 
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opinion  in  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  &  Deposit  Co.,  109  Fed. 
410,  as  to  measure  of  damans  for  wrongful  attaehment;  Watson  v.  Suth- 
erland, 5  Wall.  78,  18  L.  Ed.  582,  holding  remedy  at  law  for  wrongful 
levy  on  plain  tiff  ^s  stock  is  inadequate;  Clarion  Bank  v.  Jones,  21  Wall. 
339,  22  L.  Ed.  645,  holding,  where  goods  were  sold  at  judicial  sale,  their 
value  and  not  selling  price  is  correct  measure;  Vance  v.  Vandercook  Co., 
170  U.  S.  480,  42  L.  Ed.  1115,  18  Sup.  Ct.  649,  holding  in  action  of  trover 
consequential  damages  are  not  recoverable;  Barbour  Co.  v.  Horn,  48  Ala. 
577,  holding  in  action  for  injuries  from  fall  of  bridge  no  vindictive  dam- 
ages can  be  recovered;  Beveridge  v.  Rawson,  51  111.  506,  holding  exemplary 
damages  cannot  be  awarded  in  action  for  wrongful  seizure  of  goods  by 
mistake;  Whitfield  v.  Whitfield,  40  Miss.  366,  allowing  for  wrongful  deten- 
tion, value  of  property  at  time  of  taking,  with  interest  to  trial;  Walker 
V.  Borland,  21  Mo.  291,  allowing  for  wrongful  sale  under  execution,  value 
of  property  at  time  of  trespass,  with  interest  to  the  trial;  Franz  v.  Hilter- 
brand,  45  Mo.  123,  allowing,  in  action  for  wrongful  destruction  of  prop- 
erty, without  malice,  compensatory  damages  only;  Stell  v.  Paschal,  41 
Tex.  645,  holding,  in  action  for  wrongful  taking  of  property,  verdict  in 
excess  of  value  and  interest  is  erroneous;  Burruss  v.  Hines,  94  Va.  420, 
26  S.  E.  878,  refusing  to  allow  counsel  fees  in  action  for  wrongful  deten- 
tion of  property  without  malice ;  dissenting  opinion  in  Moses  v.  Old  Domin- 
ion etc.  Co.,  82  Va.  29,  majority  refusing  to  pass  upon  merits  of  appeal; 
Fotheringham  v.  Adams  Co.,  36  Fed.  253,  1  L.  B.  A.  475,  holding  punitive 
damages  may  be  awarded  for  false  imprisonment;  Frink  &  Co.  v.  Coe, 
4  G.  Greene,  559,  61  Am.  Dec.  144,  holding  exemplary  damages  may  be 
given  for  gross  negligence;  Tremaifi  v.  Cohoes  Co.,  2  N.  Y.  165,  51  Am. 
Dec.  285,  holding,  in  action  for  compensatory  damages,  evidence  to  prove 
carefulness  of  defendant  is  inadmissible ;  Cleveland  etc.  ^y.  Co.  v.  Bartram, 
11  Ohio  St.  466,  arguendo. 

Distinguished  in  Moore  v.  Schultz,  31  Md.  423,  holding,  in  action  for 
wrongful  attachment,  wantonness  indicating  malice,  entitles  plaintiff  to 
additional  damages;  State  v.  Hope,  121  Mo.  38,  25  S.  W.  894,  holding, 
under  statute  providing  jury  may  give  interest  if  they  think  fit,  it  is  error 
to  instruct  jury  to  give  interest. 

6  Pet.  283-290,  8  !•.  Ed.  400,  BOSS  v.  McLTJNG. 

In  construing  statute  providing  for  recording  of  deed,  peace  of  society 
and  security  of  titles  require  Supreme  Oonrt  to  conform  to  construction  made 
in  State  courts. 

Cited  in  Smith  v.  Power,  23  Tex.  33,  refusing  to  consider  as  open 
question  doctrine  established  by  series  of  decisions. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  394. 
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Wbere  statute  requires  that  deed  be  acknowledged  by  vendor  or  proved 
by  one  or  more  witnesses  in  coort  of  county  where  land  lies,  certificate  that 
"deed'Was  proven  In  open  conrt  and  ordered  to  be  recorded"  is  insufficient. 

Cited  in  Trammell  v.  Thurmond,  17  Ark. -216,  217,  refusing  validity  to 
bill  of  sale  where  certificate  contains  mere  court's  conclusion  that  bill 
was  proven;  Yerger  v.  Young,  6  Yerg.  263,  holding  indefinite  probate 
applicable  as  well  to  one  deed  as  another  is  insufficient. 

In  probate  of  deeds,  court  proceeds  ex  parte  in  summary  manner  and  cor- 
rectness of  its  proceedings  should  appear  on  record. 

Cited  in  Mclntyre  v.  Kamm,  12  Or.  259,  7  Pac.  29,  holding,  in  proof 
of  unacknowledged  deed,  fact  that  witness  was*  sworn  must  appear  in 
certificate. 

In  probate  of  deeds,  court  has  special  limited  Jurisdiction  and  record 
should  state  facts  which  show  its  Jurisdiction  in  the  particular  case. 

Cited  in  Estell  v.  Miller,  10  Yerg.  482,  holding  certificate  that  foregoing 
mortgage  from  A  to  B  for  eight  acres  of  land  was  duly  acknowledged  in 
open  court  and  ordered  registered  is  good. 

Distinguished  in  Yerger  v.  Young,  9  Yerg.  43,  holding  entry  that  '*deed 
from  A  to  B  for  six  hundred  and  forty  acres  of  land  was  proved  by  C," 
is  good. 

6  Pet.  291-301,  8  L.  Ed.  402,  GBEEN  v.  NBAL. 

In  Tennessee,  it  is  sufficient  if  claimant  show  adverse  possessibn  for  seven 
years  mider  deed,  before  suit  brought,  and  he  need  not  show  connected  title, 
legal  or  equitable. 

Cited  ia  Bartlett  v.  Ambrose,  78  Fed.  844,  42  U.  S.  App.  381,  holding 
tax  deed,  though  void,  sufficient  color  of  tille  to  support  adverse  pos- 
session; Gladney  v.  Barton,  51  Miss.  220,  holding  to  constitute  adverse 
possession  entry  must  be  accompanied  by  claim  of  title ;  dissenting^  opinion 
in  Moore  v.  Brown,  11  How.  435,  436,  13  L,  Ed.  761,  majority  holding 
party  claiming  under  statute  of  limitations  of  Illinois  must  have  con- 
nected title. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.     Note,  15  L.  B.  A.  (N.  S.)  1226. 

Federal  courts  follow  dedsionB  of  State  courts  on  their  State  statutes, 
espedally  where  those  decisions  have  become  rule  of  property. 

Approved  in  Quinette  v.  Pullman  Ca.,  229  Fed.  336,  following  decision  of 
State  courts  that  railroad  company  not  complying  with  constitutional  and 
statutory  requirements  could  not  plead  limitations ;  Percy  Summer  Club  v. 
Astle,  163  Fed.  14,  90  C.  C,  A.  527,  applying  rule  in  determining  rights  to 
exclusive  fishery  in  New  Hampshire  lakes;  Fay  v.  Crozer,  156  Fed.  499, 
applying  rule  in  cases  involving  forfeiture  of  land  under  West  Virginia 
laws  for  nonpayment  of  taxes;  Mather  v.  City  and  County  of  San  Fran- 
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Cisco,  115  Fed.  44,  applying  statute  of  limitations  to  undetaclied  municipal 
bond  coupons,  separately;  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co., 
133  Ky.  188,  97  S.  W.  792,  holding  construction  of  State  court  on  section 
213,  Constitution,  conclusive  on  Federal  courts;  Commonweailth  v.  Inter- 
national Harvester  Co.,  13!  Ky.  560,  183  Am.  St.  Rep.  266,  115  S.  W.  706, 
holding  construction  of  statute  by  State  court  prevailed  though  Federal 
court  might  have  construed  it  differently;  Harpending  v.  Dutch  Church, 
16  Pet.  493,  10  L.  Ed.  1043,  following  State  rule  that  religious  corporation 
may  take  title  by  statute  of  limitations;  Porterfield  v.  Clark,  2  How.  125, 
11  L.  Ed.  205,  following  decisions  of  Kentucky  in  deciding  that  plaintiff's 
title  to  lands  there  might  be  barred  by  limitation;  Smith  v.  Kcmochen, 

7  How.  219;  12  L.  Ed.  675,  holding,  under  State  court's  interpretation  of  act 
of  incorporation,  company  has  violated  its  charter;  Van  Rensselaer  v. 
Kearney,  11  How.  318,  13  L.  Ed.  712,  adopting,  without  examination.  State 
court's  construction  of  statute  of  1786,  abolishing  entails;  Webster  v. 
Cooper,  14  How.  504,  14  L.  Ed.  517,  adopting  State  court's  construction  of 
State  Constitution  in  declaring  statute  inoperative;  Leffingwell  v.  Warren, 
2  Black,  603,  17  L.  Ed.  262,  holding  possession  under  tax  deed  is  adverse 
possession  in  conformity  with  State  decisions;  Supervisors  v.  United 
States,  18  Wall.  82,  21  L.  Ed.  775,  interpreting  powers  of  supervisors  of 
Iowa  to  levy  special  tax  in  accordance  with  State  decisions;  Davie  v. 
Briggs,  97  U.  S.  637,  638,  24  L.  Ed.  1089,  1090,  holding  term  '*beyond  seas," 
in  statute  of  limitations  of  North  Carolina,  means  "without  United  States" ; 
Andreae  v.  Redfield,  98  U.  S.  235,  25  Ii.  Ed.  162,  applying  rule  of  New 
York  courts  that  concealment  of  cause  of  action  ex  contractu  does  not 
delay  running  of  statute  of  limitations;  Amy  v.  Dubuque,  98  U.  S.  471, 
26  L.  Ed.  229,  interpreting  Iowa  statute  of  limitations  according  to  State 
court's  decisions;  Bauserman  v.  Blunt,  147  U.  S.  652,  653,  87  L.  Ed.  318, 
13  Sup.  Ct.  469,  reversing  decision  of  Circuit  Court  because  State  court 
had  since  adopted  different  view;  Baltimore  etc.  Co.  v.  Baltimore  Belt 
R.  R.  Co.,  151  U.  S.  138,  88  L.  Ed.  102,  14  Sup.  Ct.  295,  holding,  where 
State  court  construes  statute  so  as  to  obviate  constitutional  objection. 
Federal  court  has  no  jurisdiction  over  appeal ;  Balkam  v.  Woodstock  Co., 
154  U.  S.  188,  38  L.  Ed.  967,  14  Sup.  Ct.  1014,  construing  Alabama  statute 
of  limitations  in  accordance  with  decisions  of  that  State ;  Boyle  v.  Arledgc, 
Hempst.  622,  Fed.  Cas.  1758,  holding  Circuit  Court  will  follow  SUtc 
court's  construction  of  statute  of  limitations;  Nessmith  v.  Shelden,  4  Mc- 
Lean, 376,  Fed.  Cas.  10,125,  following  construction  of  Michigan  statute  by 
State  court  without  belief  in  its  correctness;  Blossburg  etc.  Co.  ▼.  Tioga 
etc.  Co.,  5  Blatchf.  391,  Fed.  Cas.  1563,  following  State  court's  decisions, 
under  New  York  statute  of  limitations;  In  re  Cornwall,  9  Blatchf.  127, 
6  Bank.  Reg.  318,  Fed.  Cas.  3250,  applying  to  Connecticut  statute  of  limi- 
tations the  construction  of  State  courts;  Lavin  v.  Emigrant  etc.  Bank,  18 
Blatchf.  11,  1  Fed.  650,  applying  statute  as  construed  by  State  court 
r<^^rdless  of  fact  that  lai^e  minority  dissented;  Derby  v.  Jacques,  1  Cliff. 
439,  Fed.  Cas.  3817,  holding,  in  Massachusetts,  where  writ  of  right  is  abol- 
ished in  State  courts^  final  judgment  on  writ  of  entry  there,  bars  writ  of 
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right  in  Circuit  Court;  In  re  Noesen,  6  Biss.  447,  12  Bank.  Ueg.  426,  Fed. 
Cas.  10,288,  adopting  State  rule  that  statute  of  limitations  extinguishes 
right  as  well  as  bars  remedy;  In  re  Eldridge  &  Co.,  2  HugTies,  257,  12 
Bank.  Rejg.  540,  Fed.  Cas.  4331,  applying  statute  of  limitations  according 
to  decisions  of  Virginia  courts;  In  re  Wyllie,  2  Hughes,  460,  Fed.  Cas. 
18,112,  adopting  constmetion  of  State  Constitution  as  made  by  State 
courts;  Dundee  etc.  Co.  v.  Parrish,  11  Sawy.  96,  24  Fed.  200,  refusing  to 
consider  objections  to  statute  already  declared  valid  by  State  court ;  Hiller 
▼.  Shattuck,  1  Flipp.  274,  Fed.  Cas.  6504,  holding  State  statute  allowing 
defendant  in  ejectment  new  trial  on  payment  of  costs,  is  binding  on  Cir- 
cuit Court ;  State'  v.  Grand  etc.  Ry.  Co.,  3  Fed.  889,  adopting  rule  of  State 
coiwt  that  certain  statute  is  penal;  Buford  v.  HoUey,  28  Fed.  685,  giving 
to  State  law  same  operation  as  is  given  in  courts  of  State;  Fidelity  etc. 
Co.  V.  Shenandoah  etc.  Co.,  42  Fed.  376,  adopting  view  of  State  court  as 
to  constitutionality  of  State  laws;  Braun  v.  Board  of  Commissioners,  66 
Fed.  479,  construing  act  for  issuance  of  bonds  in  accordance  with  State 
decisions;  Manufacturers'  etc.  Bank  v.  Bayless,  16  Fed.  Cas.  664,  protect- 
ingy  from  sale  on  judgment  of  Federal  court,  property  exempt  by  State 
laws;  Prentice  v.  Zane,  19  Fed.  Cas.  1272,  construing  Pennsylvania  statute 
according  to  its  exposition  by  State  courts ;  Udell  v.  The  Ohio,  24  Fed. 
Cas.  498,  construing  New  York  statute  providing  for  materialman's  lien 
according  to  interpretation  in  local  courts;  Bloodgood  v.  Grasey,  31  Ala. 
589,  holding,  in  action  in  Alabama,  based  on  Maryland  statute,  decision 
of  latter  State  is  binding;  Yonley  v.  Lavender,  27  Ark.  264,  holding  credi- 
tor, notwithstanding  Federal  judgment  against  estate,  must  follow  State 
procedure  in  enforcing  same;  Commonwealth  v.  Pittsburg  etc.  Co.,  58  Pa. 
St.  44,  holding  Circuit  Court  is  not  the  court  of  another  sovereign  to  State ; 
dissenting  opinion  in  Williamson  v.  Berry,  8  How.  559,  12  L.  Ed.  1197, 
majority  passing  adversely  upon  jurisdiction  of  New  York  Court  of  Chan- 
cery r^ardless  of  State  decisions;  dissenting  opinion  in  Matheny  t. 
Golden,  5  Ohio  St.  430,  majority  following  decision  of  Federal  Supreme 
Court,  regardless  of  prior  State  decisions;  United  States  v.  Drennen, 
Hempst.  326,  Fed.  Cas.  14,992,  holding  law  of  Arkansas,  even  if  such 
existed,  could  not  prevent  Circuit  Court  from  issuing  execution. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup. 
Ct.  22,  refusing  to  reverse  decision  of  Circuit  Court  because  State  court 
had  since  adopted  different  view;  Austen  v.  Miller,  5  McLean,  156, 
Fed.  Cas.  661,  holding  decision  of  State  court  that  certain  paper  is  not 
a  promissory  note,  is  not  a  rule  of  decision  for  Federal  courts;  McCall  v. 
Town  of  Hancock,  20  Blatchf .  346,  10  Fed.  9,  refusing  to  follow  ruling  of 
State  court  not  made  until  after  plaintiff  had  acquired  his  rights;  Loring 
V.  Marsh,  2  Cliff.  319,  Fed.  Cas.  8514,  refusing  to  continue  action  until 
determination  of  similar  suit  in  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  bo 

followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 

Note,  40  L.  B.  A.  (N.  8.)  888,  394,  425. 

II-H}8 
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Settled  law  of  State  at  time  dedBion  is  made  constitates  role  of  propezty 
within  State;  and  if  State  courts  change  original  rule  the  Federal  conrto  wUl 
adopt  change. 

Approved  in  Wade  v.  Travis  County,  174  U.  S.  508,  43  L.  Ed.  1064,  19 
Sup.  Ct.  718,  construing  law  to  give  validity  to  bonds,  following  recent 
State  decision  regardless  of  former  decisions;  Sunset  Telephone  &  Tel.  Co. 
V.  City  of  Pomona,  172  Fed.  835,  97  C.  C.  A.  251,  holding  Federal  court 
would  follow  State  court  in  upholding  validity  of  statute  under  State  Con- 
stitution; Yocum  v.  Parker,  134  Fed.  212,  67  C.  C.  A.  227,  applying  rule  in 
construing  devise  of  land;  Clark  v.  Porter,  90  Mo.  App.  153,  notes  valid 
when  delivered  cannot  be  invalidated  by  subsequent  statute;  dissenting 
opinion  in  Deposit  Bank  of  Owensboro  v.  Daviess  Co.  etc.,  102  Ky.  216, 
39  S.  W.  1041,  majority  overruling  tax  decision  of  one  and  one-half  years' 
standing;  Fairfield  v.  County  of  Gallatin,  100  U.  S.  52,  54,  25  L.  Ed.  546, 
547,  holding  in  construing  Illinois  Constitution,  Federal  court  will  recede 
from  its  former  decision  and  follow  that  of  State  court;  King  v.  Wilson, 
1  Dill.  567,  Fed.  Cas.  7810,  following  latest  decision  of  Iowa  courts, 
although  in  conflict  with  long  series  of  former  cases;  Mitchell  v.  Lippin- 
cott,  2  Woods,  473,  Fed.  Cas.  9665,  adopting  latest  Alabama  decision  and 
declaring  mortgage  invalid  although  same  was  valid  according  to  decisions 
when  made;  New  Orleans  Waterworks  Co.  v.  Southern  Brewing  Co.,  36 
Fed.  834,  holding,  where  decisions  of  State  and  Federal  courts  conflict 
regarding  State  laws,  Circuit  Court  should  follow  State  court;  Western 
Union  Tel.  Co.  v.  Poe,  64  Fed.  13,  setting  aside  decision  that  law  is  invalid 
because  State  court  had  since  declared  same  to  be  valid;  Sanford  v.  Poe, 
69  Fed.  549,  37  U.  S.  App.  378,  holding,  where  Circuit  Court  holds  law 
void  and  afterward  State  court  sustains  its  validity.  Circuit  Court  must 
follow  State  rule;  Johnson  v.  State,  91  Ala.  75,  9  South.  73,  holding,  in 
action  in  Alabama,  based  on  Tennessee  statute,  latest  of  two  conflicting 
decisions  of  latter  State  controls;  McClure  v.  Owen,  26  Iowa,  254,  refusing 
to  follow  construction  of  State  Constitution  made  by  Federal  Supreme 
Court;  Alexander  v.  Worthington,  5  Md.  486,  following  ruling  of  8tate 
courts  in  matter  of  statutory  construction  rather  than  that  of  Federal 
court ;  O'Donnell  v.  Glenn,  9  Mont.  463,  8  L.  R.  A.  631,  23  Pac.  1020, 
arguendo ;  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  212,  213,  219, 
17  L.  Ed.  527,' 528,  630,  majority  refusing  to  conform  to  change  in  decision 
of  State  court  on  ground  th^t  same  is  "oscillation  in  course  of  judicial 
settlement";  dissenting  opinion  in  Piqua  Bank  v.  Knoup,  6  Ohio  St.  438, 
majority  confonning  to  mandate  of  Federal  Supreme  Court  on  question  of 
conflict  of  State  law  with  Federal  Constitution;  Talcott  v.  Pine  Grove, 
1  Flipp.  127,  Fed.  Cas.  13,735,  refusing  to  declare  invalid  contracts  made 
in  good  faith  in  reliance  upon  statute  subsequently  declared  unconstitu- 
tional. 

Distinguished  in  Myrick  v.  Heard,  31  Fed.  243,  refusing  to  follow  the 
latest  conflicting  decisions  where  question  cannot  be  regarded  as  settled. 

Denied  in  dissenting  opinipn  in  Livingston  v.  Story,  11  Pet.  398,  399, 
9  L.  Ed.  765,  majority  holding  Federal  judiciary  act  applies  to  Louisiana. 
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JPlaed  and  received  confltrttctlon  of  statate  laws  of  State  by  lis  own  courts 
coMtitntee  part  of  sncli  statute  law.  ^ 

Approved  in  Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  352,  applying  rule 
in  action  for  wrongful  death;  State  v.  O'Neil,  147  Iowa,  525,  Ann.  Cas. 
1912B,  691,  33  L.  R.  A.  (N.  S.)  788,  126  N.  W.  458,  holding  one  perform- 
ing acts  prohibited  by  statute  after  it  had  been  held  void  by  highest  court 
of  State  and  before  it  had  been  upheld  by  Supreme  Court  of  United  States 
was  not  subject  to  prosecution  thereunder;  Equitable  Mut.  Fire  Ins.  Corp. 
V.  Murray,  131  Ky.  749,  115  S.  W.  819,  holding  validity  of  note  executed 
and  payable  in  another  State  must  be  determined  by  laws  of  that  State; 
State  V.  Missouri  Athletic  Club,  261  Mo.  604,  L.  R.  A.  19150,  876,  170 
S.  W.  911,  holding  rule  applied  where  it  did  not  affect  rights  already 
licquired;  Farrior  v.  New  England  etc.  Co.,  92  Ala.  179,  12  L.  R.  A.  857, 
9-  South.  532,  holding  court  will  not  give  changed  ruling  retroactive'  effect 
so  as  to  impair  contract;  Lane  v.  Watson,  51  N.  J.  L.  188,  17  Atl.  117, 
adopting  coiratruction  of  New  York  courts  of  statute  of  that  State  in  suit 
on  New  York  note. 

Distinguished  in  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  811,  17 
Ann.  Oas.  1204,  96  C.  C.  A.  465,  holding  rule  not  obligatory  on  Federal 
court  where  construction  was  made  after  rights  involved  had  accrued. 

Miscellaneous.  Cited  in  Frink  v.  Darst,  14  111.  312,  58  Am.  Dec.  583,  and 
Greencastle  etc.  Co.  v.  State,  28  Ind.  387,  as  instance  where  former  de- 
cisions have  been  overruled  by  courts  and  titles  divested;  Toll  v.  Wright, 
37  Mich.  98,  as  overruling  authorities  cited  in  argument;  Holliman  v. 
Peebles,  1  Tex.  700,  Magill  v.  Brown,  16  Fed.  Cas.  415,  erroneous. 

6  Pet.  802-316,  8  Ii.  Ed.  406,  OBEENLEAT  v.  BISTH. 

Where  deed  contains  words  "doth  grant  except  as  hereinafter  excepted/' 
in  order  to  ascertain  what  is  granted,  it  must  first  be  ascertained  what  is  ex- 
cepted, for  whatever  is  within  exception  is  excluded  from  grant. 

Approved  in  Higgins  Oil  etc.  Co.  v.  Victory  Co.,  230  Fed.  422,  applying 
rule  to  deed  excepting  land  given  for  road;  Robertson  v.  Robertson,  191 
Ala.  303,  68  South.  54,  applying  rule  to  deed  **  excepting  reversionary 
interests  to  lands  selected  as  dower'';  United  States  v.  Arredondo,  6  Pet. 
741,  8  L.  Ed.  566,  holding  treaty  with  Spain  of  1819  gave  United  States 
no  title  to  lands  previously  granted  to  others;  Bowman  v.  Wathen,  2 
McLean,  392,  Fed.  Cas.  1740,  holding  owner  of  land  on  navigable  river 
may  convey  soil  and  reserve  to  himself  the  right  of  ferry;  Moore  v.  Lord, 
50  Miss.  236,  holding  where  exception  does  not  contain  recognition  of 
grantor's  title  to  thing  excepted  it  is  not  binding  on  grantee;  Sullivan 
v.  Richardson,  33  Fla.  142,  14  South.  717,  arguendo. 

There  is  no  repugnancy  in  deed  which  "doth  grant,  except  as  is  herein- 
after provided,"  since  exception  is  incorporated  into  substance  of  granting 
clause. 
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Cited  in  Spillman  v.  Brown,  45  Fed.  294,  holding  under  lease  of  forty 
acres  "excepting  reserved  therefrom  ten  acres,"  only  thirty  aeres  passed; 
Koenigheim  v.  Miles,  67  Tex.  122,  2  S.  W.  86,  declaring  exception  in  deed 
reserving  certain  land  to  grantor  is  not  void  for  repugnancy. 

In  ejectment,  where  plaintiff  has  Shown,  prima  facie,  good  title,  burden 
is  on  defendant  who  seeks  to  set  up  title  in  Uiird  persons,  not  privies;  and  if 
deed  from  plaintiff,  upon  which  defendant  relies,  contains  an  exception,  defend- 
ant must  show  land  in  controversy  is  not  within  exception. 

Approved  in  Robinson  v.  Lowe,  66  W.  Va.  312,  49  S.  E.  252,  and  Altsehnl 
V.  Casey,  45  Or.  190,  76  Pac.  1085,  both  following  rule;  Davis  v.  Common- 
wealth Land  etc.  Co.,  141  Fed.  733,  applying  principle  in  suit  to  quiet 
title;  Plaster  v.  Rigney,  97  Fed.  16,' excluding  prior  deed  not  entitled  to 
record  as  against  purchaser  for  value;  dissenting  opinion  in  Earnest  v. 
Little  River  Land  etc.  Co.,  109  Tenn.  449,  75  S.  W.  1128,  maY)rity  holding 
•where  State  made  three  successive  grants  of  same  land  and  after  grantees 
in  third  grant  had  been  in  x)ossession  seven  years  second  grantees  brought 
ejectment,  defendants  were,  by  act  of  1819,  vested  with  title  which  first 
grantees  received;  Rigney  v.  Plaster,  88  Fed.  690,  holding  deed  by  plain- 
tiff's grantor  to  third  party  will  not  defeat  ejectment  without  showing 
that  third  party  asserted  title  thereunder;  Sharpe  v.  Johnson,  22  Ark.  87, 
questioning  sufficiency  of  defendant's  proof  that  former  ownpr"  of  land 
had  other  children  than  those  granting  to  plaintiff;  Kelso  v.  Stigar,  75 
Md.  399,  24  Atl.  23,  holding  where  defendant  relies  on  outstanding  title 
based  on  deed  to  assignee  for  benefit  of  creditors,  he  must  prove  that 
grantor  has  also  parted  with  possibility  of  reverter;  Harney  v.  Morton, 
36  Miss.  416,  and  Griffin  v.  Sheffield,  38  Miss.  392,  77  Am.  Dec.  650,  holding 
defendant  cannot  set  up  outstanding  title  that  is  barred  by  limitation; 
Wade  V.  Thompson,  52  Miss.  372,  holding  where  defendant  produces  deed 
to  himself  from  third  party  he  must  prove  that  grantor  had  title;  Mc- 
Donald V.  Schneider,  27  Mo.  411,  holding  defense  insufficient  Where  defend- 
ant sets  up  statute  of  limitations ;  Bell  v.  Skillicorn,  6  N.  M.  406,  28  Pac. 
771,  holding  erroneous  an  instruction  that  burden  of  proof  was  on  plaintiff 
although  latter  had  proved  prima  facie  title;  Parkersburg  etc.  Co.  v. 
Schultz,  43  W.  Va.  476,  27  S.  E.  257,  holding  defense  insufficient  where 
mere  grant  to  third  party  is  shown  without  proof  that  it  carried  title; 
Launay's  Lessee  v.  Wilson,  30  Md.  546,  holding,  however,  proof  of  mort- 
gage and  foreclosure  sale  is  sufficient  without  proof  of  deed;  Henderson 
V.  Wanamaker,  79  Fed.  739,  49  U.  S.  App.  179,  holding  defendant  in 
possession  may  defeat  recovery  in  ejectment  by  proof  of  outstanding  title 
in  third  person;  Stockton  v.  Morris,  39  W.  Va.  446,  19  S.  E.  535,  holding 
plaintiff  claiming  under  grant  cannot  eject  defendant  unless  he  can  locate 
exception  of  grant  on  land  other  than  that  in  dispute;  dissenting  opinion 
in  Henderson  v.  Tennessee,  10  How.  325,  IS  L.  Ed.  440,  majority  holding 
Federal  court  has  no  jurisdiction  unless  defendant  asserts  title  under 
treaty  in  himself. 
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Deeds  to  land,  executed  lay  inBolvent  debtor  under  insolvency  laws  of 
Pennsylvania  and  of  Bfaryland,  and  not  enrolled  as  required,  in  general  court 
where  land  lies,  are  mere  nullities  and  do  not  pass  title. 

Approved  in  Woods  v.  Jackson  etc.  Co.,  1  Holmes,  384,  Fed.  Cas.  17,993, 
holding,  however,  act  of  New  Hampshire  providing  for  recording  of  deeds 
had  been  repealed. 

6  Pet.  317--322,  8  L.  Ed.  412,  JiELANl}  v.  WILKIKSON; 

Usage  and  custom  must  be  proved  in  Circuit  Ctourt  before  Jury  by  whom 
question  of  custom  iBshould  have  been  decided,  and  evidence  of  same  is  not 
admissible  in  Federal  Supreme  Court  if  not  already  in  record. 

Approved  in  Fraser  v.  Hunter,  5  Cr.  C.  C.  472,  Fed.  Cas.  5063,  allowing 
witness,  in  question  of  disputed  boundary,  to  prove  reputed  location  of 
spring. 

Public  laws  of  State  may  be  read  in  Federal  Supreme  Court  and  exercise 
of  any  authority  which  they  contain  may  be  deduced  historically  from  them; 
but  private  laws  and  special  proceedings  are  matters  of  fact,  to  be  proved  as 
such  in  ordinary  manner. 

Approved  in  Denver  etc.  Rio  Grande  R.  R.  Co.  v.  United  States,  9  N.  M. 
391,  54  Pac.  336,  special  act  of  Congn*ess  must  be  proved. 

Cited  in  Suydam  v.  Williamson,  20  How.  440,  15  L.  Ed.  983,  refusing  to 
consider  on  appeal  a  paper  certified  by  trial  court  to  contain  all  evidence 
but  not  part  of  record. 

Distinguished  in  Moseby  v.  Burrow,  52  Tex.  405,  holding  certified  copy 
of  statute  of  sister  State,  showing  incorporation  of  private  company,  is 
admissible  in  State  court. 

Judicial  notice  of  laws.    Note,  11  Am.  Dec.  781. 

Miscellaneons.  Cited  in  Crapo  v.  Kelly,  16  Wall.  619,  21  L.  Ed.  484, 
respecting  full  faith  and  credit  of  sister  State  judgments. 

6  Pet.  S23-S27,  8  Ii.  Ed.  414,  NEW  JEBSEY  v.  KEW  YOBK. 

Where  order  is  made  giving  State  of  New  York  leave  to  appear  and  an- 
swer bill,  and  a  demurrer  to  the  bill  is  filed,  signed  by  '^Attorney  Oeneral  of 
New  York,"  such  demurrer  is  an  appearance  for  the  State;  tf  not  so  intended 
it  cannot  be  filed  or  considered. 

Approved  in  United  States  v.  Grief  en  (Sayre  etc.  Co.  v.  Griefen),  72 
N.  J.  L.  3,  60  AtL  513,  filing  of  demurrer  waives  objection  to  jurisdiction 
over  person;  Groel  v.  United  Elec.  Co.,  68  N.  J.  Eq.  250,  59  Ala.  641, 
under  Chancery  Act,  §  3,  plea  by  foreign  corporation  in  suit  in  which 
personal  decree  sought,  reciting  that  defendant  appears  by  officers  solely 
to  object  to  jurisdiction,  is  sufficient;  Rowsey  v.  Burkhead,  3  Tenn.  Civ. 
369,  holding  nonresident  not  served  submitted  to  jurisdiction  of  court  by 
demurring  to  bill  in  equity. 
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Wliere  an  order  is  made  giving  defendant  leave  to  appear  and  answer  Mil, 
the  filing  of  a  demurrer  is  a  compliance  with  such  order. 

Approved  in  Thompson  v.  Michigan  etc.  Assn.,  52  Mich.  524,  18  N.  W. 
248,  holding  filing  of  demurrer  waives  objections  to  jurisdiction  of  the 
person. 

A  demurrer  Is  an  answer  to  a  bill  In  law,  though  not  in  a  technical  sense 
an  answer  according  to  common  language  of  practice. 

Cited  in  In  re  Noesen,  6  Biss.  447,  12  Bank.  Reg.  425,  Fed.  Cas.  10,288, 
holding  where  statute  requires  statute  of  limitations  to  be  set  up  by 
answer,  same  may  be  taken  up  by  demun'er;.  Mayor  v.  Weatherby,  52  M<J. 
448,  holding  where  statute  provides' for  appeal  after  filing  of  "answer," 
appeal  may  be  taken  upon  demurrer  filed;  Howell  v.  Howell,  15  Wis.  60, 
holding  defendant  may  avail  himself  of  statute  of  limitations,  by  demurrer 
although  statute  uses  '^  answer. '^ 

Miscellaneous.  Cited  in  Wisconsin  v.  Pelican  etc.  Co.,  127  U.  S.  288, 
32  L.  £d.  242,  8  Sup.  Ct.  1373,  as  instance  of  exercise  of  jurisdiction  over 
controversy  between  States. 

6  Pet.  32a-347,  8  L.  Ed.  416,  BOABDMAN  ▼.  BEED. 

Hearsay  is  admissihle  to  prove  boundaries,  but  it  must  be  pertinent  and 
material  to  issue  between  parties. 

Approved  in  Ivey  v.  Cowart,  124  Ga.  162,  110  Am.  St.  Rep.  163,  52  S.  E. 
438,  following  rule;  Wiliison  v.  Ringwood,  190  Fed.  551,  111  C.  C.  A.  401, 
holding  declaration  of  third  person  that  he  located  for  another  and  set 
stakes  of  mining  claim  which  he  pointed  out  to  witness,  were  inadmis- 
sible to  prove  boundary,  when  such  person  lived  in  jurisdiction  of  court; 
Metropolitan  St.  Ry.  Co.  v.  Gumby,  99  Fed.  197,  deceased  infant's  testi- 
;mony  in  suit  by  it  is  not  admissible  in  suit  by  parent  after  its  death; 
Barker  v.  Mobile  Electric  Co.,  173  Ala.  39,  55  South.  367,  holding  copy  of 
ancient  map  of  city  made  by  its  authority  was  admissible  to  prove  private 
boundaries;  Judson  v.  Glos,  249  III.  85,  94  N.  E.  113,  holding  location  of 
town  lot  could  be  fixed  by  common  repute;  Disharoon  v.  Waters,  114  Md- 
462,  80  Atl.  48,  appljdng  rule  to  fix  boundary  of  oyster  lots;  Peters  v. 
Tilghman  &  Purnell,  111  Md.  239,  73  Atl.  731,  holding  admissible  general 
understanding  and  reputation  as  to  boundary  among  owners,  neighbors 
and  tenants;  Sutherland  v.  Gent,  116  Va.  787,  82  S.  fi.  714,  holding  inad- 
missible declaration  of  deceased  that  certain  spot,  without  monument,  was 
corner  of  survey;  Clement  v.  Packer,  125  U.  S.  321,  81  L.  Ed.  726,  8  Sup. 
Ct.  912,  admitting  declarations  of  deceased  person  touching  locality  of 
boundary  surveyed  by  himself;  Doe  v.  The  Mayor,  8  Ala.  284^  fixing  lino 
of  lot  bounded  by  "King's  bake-house  lot"  by  evidence  of  general  repu- 
tation of  extent  of  last  lot;  Doe  v.  Jones,  11  Ala.  84,  allowing  proof  of 
existence  of  public  street  by  references  in  old  deeds  and  parol  testimony 
of  witnesses;  Shook  v.  Pate,  50  Ala.  92,  in  case  of  disputed  boundary. 
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receiving  admissions  of  adverse  party  to  suit  to  fix  line;  Taylor  v.  Fomby, 
116  Ala.  626,  67  Am.  St.  Rep.  150,  22  South.  911,  admitting  hearsay  testi- 
mony of  surveys  and  fences  to  ^x  location  of  section  line;  Riley  v.  Griffin, 
16  Ga.  150,  60  Am.  Dec.  731,  holding  jury  may  consider  hearsay  evidence 
as  to  locality  of  lines ;  MuUaney  v.  Duffy,  145  111.  664,  33  N.  E.  761,  holding 
where  loca^tion  of  private  boundary  depends  upon  that  of  public  line,  latter 
may  be  proved  by  common  reputation;  Stetson  v.  Freeman,. 35  Kan.  534, 
11  Pac.  437,  fixing  location  of  lot  by  evidence  of  general  reputation;  Dag- 
gett V.  Shaw,  5  Met.  227,  admitting  declaration  of  former  owner  to  prove 
location  of  disputed  boundary;  Wineman  v.  Grummond,  90  Mich.  288,  51 
N.  W.  612,  admitting  testimony  of  surveyor  to  prove  location  of  buildings 
in  question  of  disputed  boundary;  Cheatham  v.  Young,  113  N.  C.  166, 
87  Am.  St.  Rep.  620,  .18  S.  E.  93,  admitting  records  made  by  officials 
empowered  to  locate  streets  as  evidence  to  locate  disputed  boundary;  Cox 
V.  State,  41  Tex.  4,  admitting  evidence  of  general  reputation  to  prove 
location  of  county  boundary  in  criminal  case ;  Wood  v.  Willard,  37  Vt.  389, 
86  Am.  Dec.  720,  admitting  declaration  of  disinterested  deceased  person 
to  prove  location  of  disputed  boundary;  Nye  v.  Biemeret,  44  Wis.  110, 
holding  hearsay  evidence  admissible  to  locate  disputed  lines;  Gibson  v. 
Poor,  21  N.  H.  444,  53  Am.  Dec.  218,  holding  in  case  of  disputed  line, 
corresponding  line  of  adjacent  lots  and  old  plan  of  town  are  admissible; 
dissenting  opinion  in  Roebke  v.  Andrews,  26  Wis.  333,  majority  admitting 
declarations  of  possessor  of  land  to  prove  that  he  claimed  title. 

Distinguished  in  dissenting  opinion  in  Cook  v.  Knowles,  38  Mich.  328, 
majority  admitting  in  evidence  conversation  of  attachment  debtor  to  show 
his  deed  was  delivered  after  levy;  Lamar  v.  Minter,  13  Ala.  39,  rejecting 
evidence  of  declarations  as  to  boundaries,  however,  in  absence  of  showing 
that  witness  could  not  attend  court  personally;  Stroud  v.  Springfield,  28 
Tex.  666,  669,,  holding,  however,  some  proof  of  genuineness  of  offered 
affidavits  of  deceased  person  is  necessary ;  Clements  v.  Kyles,  13  Gratt.  478, 
rejecting  statement  of  deceased  person,  who  had  no  motive  to  inquire  into 
location,  made  many  years  before  suit. 

Hearsay  evidence  regarding  boundaries.    Note,  15  Am.  Dec.  629. 
Declarations  to  prove  boundaries.    Note,  60  Am.  Rep.  589,  59L 

Testimony  of  witness  taken  in  one  action,  if  admisBlble  at  all  In  anotbet 
action  between*  different  parties,  can  be  received  merely  as  hearsay. 

Apj5roved  in  Mclnturff  v.  Insurance  Co.  of  North  America,  248  111.  97, 
140  Am.  St.  Rep.  153,  21  Ann.  Oas.  176,  93  N.  E.  371,  holding  testimony, 
taken  in  first  trial,  of  witness  who  died  before  second  trial,  admissible 
on  second  trial  where  person  against  whom  ^ven  had  opportunity  to 
cross-examine;  Wells  v.  Compton,  3  Rob.  (La.)  183,  admitting  surveyor's 
plats  made  by  order  of  court  in  another  suit  to  which  defendant  was  party; 
Bryan  v.  Malloy,  90  N.  C.  510,  rejecting  testimony  of  deceased  witness 
taken  in  prior  action  between  different  parties;  Orr  v.  Hadley,  36  N.  H. 
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580y  admitting  evidence  of  deceased  witness  at  subseqnent  trial  b£  some 
cause. 

Distinguished  in  Heirs  of  ^olman  v.  Bank  of  Norfolk,  12  Ala.  408, 
holding  depositions  taken  in  another  cause  are  admissible  to  impeach 
witnesses. 

Patent  appropriates  land  and  gives  legal  title  to  patentee;  althongli  conrt 
of  law  has  concurrent  Jurisdiction  with  court  of  equity  in  matters  of  ftaud, 
one  cannot  at  law  go  behind  jpatent  and  take  advantage  of  defects  in  an  entry 
or  survey. 

Approved  in  Spencer  v.  Lapsley,  20  How.  272,  15  L.  Ed.  906,  refusing 
to  consider  preliminary  defects  in  survey  after  issuance  of  patent;  Smelt- 
ing Co.  V.  Kemp,  104  U.  S.  645,  26  L.  Ed.  878,  refusing  to/  allow  patent, 
duly  issued,  to  be  impeached  collaterally  by  records  of  proceedings  in  land 
office;  St.  Louis  etc.  Co.  v.  Green,  4  McCrary,  235,  13  Fed.  210,  holding  in 
action  of  ejectment,  patent  cannot  be  collaterally  attacked  for  fraud; 
Bates  y.  Herron,  35  Ala.  124,  giving  plaintiff  in  ejectment  judgment  with- 
out r^ard  to  defects  in  obtaining  of  patent;  Hagar  v.  Lucas,  29  Cal.  311, 
holding  in  ejectment  by  patentee  of  land,  defendant  may  not  attack  patent 
collaterally;  Arnold  v.  Grimes,  2  G.  Greene,  83,  rejecting  evidence  to  show 
fraud  in  the  procuring  of  patent;  Bruckner  v.  Lawrence,  1  Doug.  (Mich.) 
33,  37,  holding  patent  cannot  be  impeached  for  fraud  or  mistake  in  action 
at  law  by  one  claiming  under  subsequent  grant;  Clark  v.  Hall,  19  Mich.' 
372,  holding  same  rule  applies  to  patentee's  assignee  and  defendant  can- 
not collaterally  attack  assignment;  Crane  v.  Reeder,  25  Mich.  312,  holding 
where  plaintiff  claims  land  under  deed  from  State  third  party  cannot  attack 
same  for  fraud;  McKinney  v.  Bode,  33  Minn.  453,  23  N.  W.  853,  holding 
patent  to  State  school  lands  is  not'  inv&lidatcd  by  irregularities  prior  to 
its  issuance;  Doe  v.  Eslava,  9  How.  447,  18  L.  Ed.  210,  holding  where 
United  States  has  simultaneously  confirmed  Spanish  and«*French  grants 
to  same  land,  these  confirmations  balance  each  other;  Sanborn  v.  Vance, 
69  Mich.  226,  37  N.  W.  273,  arguendo. 

Qualified  in  Mantle  v.  Noyes,  5  Mont.  294,  5  Pac.  864,  and  Silver  etc. 
Co.  v.  Clark,  5  Mont.  425,  5  Pac.  582,  holding  where  patent  is  void  by 
reason  of  prior  grant,  it.  may  be  attacked  at  law. 

Distinguished  in  State  v.  Batchelder,  5  Minn.  238,  80  Am.  Dec.  414, 
holding  under  State  statute  providing  for  actions  to  quiet  title,  validity 
of  patent  may  be  determined  at  law.  •       - 

Patent  as  evidence  of  title.    Note,  1,2  Am.  Dec.  565,  566. 

Jurisdiction  of  law  or. equity  to  avoid  patent  for  fraud.    Note,  2  Am. 
Dec.  570. 

Holder  of  tax  title  must  show  that  substantial  requisites  of  law  have  been 
observed,  but  this  is  never  necessary  where  claim  rests  upon  patent. 

Cited  in  Hulick  v.  Scovil,  4  Gilm.  174,  holding  defendant  cannot  defeat 
recovery  in  ejectment  by  setting  up  tax  deed  to  third  party  unless  he 
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proves  delivery  of  same;  De  Lancey  v  Piepgras,  138  N.  Y.  43,  33  N.  E.  826, 
holding  controller's  deed  for  public  lands  sold  after  default  in  payment 
of  quit-rents  is  prima  facie  valid. 

Grant  Is  concluslYe  against  all  except  prior  patentees,  and  its  validity  is 
not  affected  if  it  appears  tbat  the  entry  on  which  the  survey  on  which  patent 
has  issued  contained  other  or  different  land  from  that  actually  surveyed. 

Cited:  in  Arnold  v.  Grimes,  2  Iowa,  13,  holding,  in  equity,  junior  patent 
under  first  entry  overreaches  elder  patent  under  later  conflicting  entry. 

Where,  ftom  evidence,  existence  of  certain  facts  may  be  doubtful,  court 
may  be  called  upon  to  give  instructions  in  reference  to  a  supposed  state  of 
facts;  but  never  where  facts  are  clear  and  uncontradicted. 

Cited  in  Hardy  v.  De  lieon,  5  Tex.  238,  sustaining  trial  court  in  refusal 
of  instruction  assuming  existence  of  facts  not  '/a  evidence. 

Certain  calls  in  patent  may  be  controlled  by  other  call^;  the  entire  de- 
scription of  the  patent  must  be  taken  and  identity  of  land  ascertained  by  its 
reasonable  construction. 

Cited  in  Cleaveland  v.  Smith,  2  Story,  291,  Fed.  Cas.  2874,  holding  in 
grant  ''beginning  on  north  line,  etc.,  at  a  yellow  birch  tree  six  miles 
east, ' '  etc.,  tree  and  not  line  controls ;  Bruckner  v.  Lawrence,  1  Doug. 
(Mich.)  29,  holding  courses  and  distances  are  controlled  by  natural  monu- 
ments in  case  of  variance;  Wilt  v.  Cutler,  38  Mich.  192,  where  description 
in  deed  names  wrong  county,  held  deed  is  not  therefore  vpid;  Chapman 
V.  Railroad  Co.,  26  W.  Va.  334,  holding  mortgage  of  */all  interest  of  rail- 
road in  property  held  in  trust,"  etc.,  taken  in  its  entirety,  was  not  meant 
to  include  lands  in  another-  State. 

Sepugnant  call,  evidently  mistake,  does  not  make  void  patent;  it  is  only 
when  the  land  granted  is  so  inaccurately  described  as  to  render  its  identity 
wholly  uncertain,  that  grant  is  void. 

Approved  in  Cullacott  v.  Cash  etc.  Co.,  8  Colo.  184,  6  Pac.  214,  refusing 
to  declare  void,  patent  to  mining  claim  when  description  enables  location 
to  be  proved  beyond  doubt;  Glenn  v.  Malony,  4  Iowa,  319,  holding  convey- 
ance naming  lot  conveyed  by  wrong  number  is  not  void  where  lot  is 
otherwise  ascertainable;  Palmer  v.  Albee,  50  Iowa,  433,  holding  subscrip- 
tion of  'Hwenty  acres  of  la^d"  is  too  indefinite,  and  therefore  void; 
Ives  V.  Kimball,  1  Mich.  312,  holding  deed  is  not  void  because  township 
is  misnumbered  in  description;  McGuire  v.  Stevens,  42  Miss.  731,  2  Am. 
Rep.  652,  holding  receipts  for  cash  paid  for  lot  without  describing  same 
are  too  indefinite  to  satisfy  statute  of  frauds;  Brown  v.  Guice,  46  Miss.  304, 
holding  deed  for  **a  part  of  section  18  in  township  7,  range  2,  east,  con- 
taining 180  acres"  is  void;  Holmes,  v.  Evans,  48  Miss.  253,  12  Am.  Rep. 
S76,  holding  statute  of  frauds  is  not  satisfied  by  receipt  for  ''part  pay- 
ment on  piece  of  property  on  comer  of  A  and  B  streets,"  etc.;  Brown 
V.  Walker,  11  Mo.  App.  234,  holding  description  in  proceedings  for  back 
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taxes  on  land  is  not  sufficiently  nnoertain  to  vitiate  judgment;  Winkley 
V.  Kaime,  32  N.  H.  274,  allowing  latent  ambiguity  in  devise  to  be  explained 
by  parol;  Welder  v.  Carroll,  29  Tex.  329,  holding  where  grant  is  unascer- 
tainable  without  map  to  which  it  refers,  if  map  is  inadmissible,  grant  is 
void;  Campbell  v.  Johnson,  44  Mo.  250,  holding,  however,  ambiguity  in 
deed  for  forty  acres  described  as  southwest  quarter  of  entire  section  is 
patent,  and  cannot  be  explained;  Ford  v.  Unity  etc.  Society,  120  Mo. 
506,  41  Am.  St.  Rep.  715,  23  L.  R.  A.  568,  25  S.  W.  396,  holding  deed  for 
one  divided  fourth  by  holder  of  mere  life  estate  does  not  convey  after- 
acquired  fourth  interest. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St.  Rep. 
1008. 

Meaning  of  parties  must  be  ascertained  by  tenor  of  writing  and  not  by 
looking  at  part  of  it;  if  latent  ambiguity  arise  ftom  language  used,  it  mayj| 
be  explained  by  paroL 

Approved  in  United  States  v.  Utah  etc.  Stage  Co.,  199  U.  S.  423,  50 
L.  Ed.  255,  26  Sup.  Ct.  69,  increase  in  service  required  on  mail  route  as 
result  of  establishment  of  new  distributing  station,  amounting  to  three 
hundred  thousand  miles  of  additional  transfer  service,  cannot  be  required 
by  postmaster  without  extra  compensation ;  O'Brien  v.  Miller,  168  U.  S. 
297,  42  L.  Ed.  478,  18  Sup.  Ct.  140^^  whole  contract  of  bottomry  and  re- 
spondentia must  be  considered  in  interpreting  part ;  Rushing  v.  Manhattan 
Life  Ins.  Co.,  224  Fed.  76,  139  C.  C.  A.  520,  applying  rule  to  life  insur- 
ance policy;  Canadian  Northern  Ry.  Co.  v.  Northern  Mississippi  Ry.  Co., 
209  Fed.  762,  126  C.  C.  A.  482,  applying  rule  to  bill  of  lading;  Bates 
County  V.  Wills,  190  Fed.  527,  111  C.  C.  A.  354,  applying  rule  to  contract 
for  construction  of  public  drain;  American  Bonding  Co.  v.  Pueblo  Inv. 
Co.,  150  Fed.  27,  construing  lessee's  agreement  and  bond  to  install  heat- 
ing plant  and  to  pay  for  same  to  end  that  no  lien  should  be  fastened  on 
property;  United  States  etc.  Co.  v.  Board  of  Commrs.,  145  Fed.  148,  con- 
struing fidelity  bond  given  by  cashier  of  bank  made  depository  of  county 
funds ;  Luhrig  Coal  Co.  v.  Jones  etc.  Co.,  141  Fed.  622,  construing  contract 
of  sale  of  coal  for  future  delivery;  Pressed  Steel  Car  Co.  v.  Eastern  Ry. 
Co.  of  Minnesota,  121  Fed.  611,  intention  is  gathered  from  entire  agree- 
ment; Morey  v.  Terre  Haute  Traction  etc.  Co.,  47  Ind.  App.  23,  93  N.  E. 
713,  applying  rulf  to  assignment  of  street  railway  franchise;  Strauss  v. 
Yeager,  48  Ind.  App.  461,  93  N.  E.  882,  applying  rule  to  contract  for  sale 
of  land ;  Ryan  v.  LitchReld,  162  Iowa,  612,  144  N.  W.  314,  construing  con- 
tract to  pay  not  requiring  payment  at  any  specified  time  to  require  pay- 
ment in  reasonable  time;  Tuthill  v.  Katz,  163  Mich.  625,  128  N.  W.  760, 
holding  description  in  deed  rendered  ambiguous  by  rejection  of  erroneous 
portion  of  description  could  be  aided  by  parol;  Griffin  v.  Fairmont  Coal 
Co.,  59  W.  Va.  541,  2  L.  R.  A.  (N.  S.)  1115,  53  S.  E.  49,  applying  rule  to 
contract  for  sale  of  coal  land;  dissenting  opinion  in  Ferrenbach  v.  Mutual 
Reserve  Fund  etc.  Assn.,  121  Fed.  953,  construing  time  for  payment  of 
insurance  assessments  after  "notice"  thereof;  Hooper  v.  Laney,  39  Ala. 
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340,  holding  description  to  be  sufficiently  certain  to  warrant  specific  per- 
formance of  contract  to  sell  land;  Peacher  v.  Strauss,  47  Miss.  363,  hold- 
ing where  deed  is  silent  as  to  county  and  State  where  land  is  situated, 
same  may  be  proved  by  parol;  State  Ins.  Co.  v.  Sohreck,  27  Neb.  541,  20 
Am.  St  Kep.  704^  6  L.  R.  A.  529,  43  N.  W.  344,  allowing  recovery  on  insur- 
ance policy  containing  mistaken  description  of  locality  of  goods  lost; 
Hubcrmann  v.  Evans,  46  Neb.  806,  65  N.  W.  1053,  holding  petition  for 
license  to  sell  real  estate  containing  .misnomer  of  block  of  land  is  not 
fatal  on  collateral  attack;  Winkley  v.  Kaime,  32  N.  H.  274,  allowing 
latent  ambiguity  in  description  in  devise  to  be  explained  by  parol;  Opdyke 
v»  Stephens,  28  N.  ^.  L.  90,  holding  question  of  disputed  boundary  arising 
from  latent  ambiguity  in  deed  is  to  be  determined  by  jury  from  evidence 
aliunde;  Burr  v.  Broadway  Ins.  Co.,  16  N.  Y.  271,  holding  in  suit  to  re- 
cover for  loss  at  southwest  comer  on  policy  covering  "No.  west"  corner, 
evidence  to  explain  ambiguity  is  admissible;  Langdon  v.  Mayor,  93  N.  Y. 
147,  holding  grant  of  right  of  wharfage  carries  with  it  right  of  way  for 
vessels  across  grantor's  submerged  lands  to  wharf;  Cole  v.  Clark,  3  Pinn. 
305,  declaring  void  contract  to  perform  work  in  terms  too  indefinite  for 

l^al  interpretation. 

# 

6  Pet.  348,  8  L.  £d.  423,  BOYXC  ▼.  ZAOHABIB. 

OpInlQii  of  Mr.  Justice  JolmBon,  in  Ogden  v.  Baunden,  12  "WlieatL  213, 
6  L.  Ed.  606,  is  to  be  deemed  the  opinion  of  the  other  Judges  who  assented  to 
that  judgment,  and  its  prindpies  are  the  settled  law  of  the  court. 

Cited  as  to  the  principle  of  Ogden  v.  Saunders,  that  discharge  in  bank- 
jixptoy  is  not  a  bar  to  an  action  by  a  resident  of  another  State,  in  the 
following,  which  also  affirmed  and  adopted  that  doctrine :  Baldwin  v.  Hale, 
1  Wall.  230,  232,  17  L.  Ed.  533  (affirming  s.  c,  1  Cliff.  516,  Fed.  Cas. 
6913);  Springer  v.  Foster,  2  Story,  387,  Fed.  Cas.  13,266;  Stevenson  v. 
King,  2  Cliff.  3,  Fed.  Cas.  13,417 ;  Demeritt  v.  Exchange  Bank,  7  Fed.  Cas. 
450;  Anderson  v.  Wheeler,  25  Conn.  610;  Hawley  v.  Hunt,  27  Iowa,  307, 
309,  310,  1  Am.  Rep.  274,  276,  277;  Frey  v.  Kirk,  4  Gill  &  J.  519;  Poe  v. 
Duck,  5  Md.  6,  9,  10 ;  Glenn  v.  Clabaugh,  65  Md.  69,  3  Atl.  904 ;  Felch  v. 
Bugbee,  48  Me.  13,  77  Am.  Dec.  206;  Savage  v.  Marsh,  10  Met.  595,  43 
Am.  Dec.  452;  Brighton  Market  Bank  v.  Merick,  11  Mich.  417,  418; 
Fareira  v.  Keevil,  18  Mo.  188;  Van  Hook  v.  Whitlock,  26  Wend.  53,  37 
Am.  Dec.  249 ;  Beers  v.  Rhea,  5  Tex.  361 ;  Bedell  v.  Scruton,  54  Vt.  495. 
Approved  in  dissenting  opinion,  Scribner  v.  Fisher,  2  Gray,  47,  majority 
holding  nonresident  barred  by  discharge  where  contract  was  to  be  per- 
formed in  State  where  bankrupt  resided. 

Cited  in  the  following  cases  on  the  point  that  the  power  given  to  the 
United  States  to  pass  bankrupt  laws  is  not  exclusive :  Wilson  v.  Matthews, 
32  Ala.  342,  Anderson  v.  Wheeler,  25  Conn.  610,  Ebersole  v.  Adams,  10 
Bush,  85,  holding  State  law  as  to  bankrupt's  property  was  not  in  conflict 
with  act  of  Congress;  Weaver  v.  Fegely,  29  Pa.  St.  29,  70  Am.  Dec.  153; 
holding^  in  the  absence  of  legislation  by  Congress  on  the  subject,  that  State 
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has  i^ght  to  regulate  weights  and  measutes;  Damon's  Appeal,  70  Me.  154, 
holding  that  national  bankruptcy  law  only  suspends  operation  of  State 
law. 

The  doctrine  of  Ogden  v.  Saunders,  to  the  effect  that  the  fair  and  ordi- 
nary exercise  of  the  power  to  pass  insolvent  laws,  by  the  States,  does  not 
necessarily  involve  a  violation  of  the  obligation  of  contracts,  multo  for- 
tiori, of  posterior  contracts,  lias  been  relied  upon  in  the  following :  Butler  v. 
Goreley,  146  U.  S.  313,  36  L.  Ed.  986,  13  Sup.  Ct.  88,  holding  insolvency 
law  of  Massachusetts  to  be  constitutional;  Wilson  v.  Matthews,  32  Ala. 
342,  Goreley  v.  Butler,  147  Mass.  12,  16  N.  E.  737/ Elton  v.  O'Connor,  6 
N.  D.  6,  33  L.  R.  A.  526.  6d  N.  W.  85,  Donnelly  v.  Corbett,  7  N.  Y.  505, 
Bank  of  "Utica  v.  Card,  7  Ohio,  171,  upholding  law  which  discharged  both 
debtor  and  his  future  acquisitions  of  property;  Beers  v.  Rhea,  5  Tex.  356, 
arguendo;  dissenting  opinion  in  Second  Ward  Savings  Bank  v.  Schranck, 
97  Wis.  268,  39  L.  R.  A.  577,  73  N.  W.  37,  majority  holding  an  execution 
levy  valid,  made  to  satisfy  a  judgment  note  given  more  than  sixty  days 
prior  to  assignment  for  benefit  of  creditors  jDeering  v.  Boyle,  8  Kan.  535, 
12  Am.  Rep.  489,  holding  that  man  contracts  with  reference  to  his  prop- 
erty (not  exempt)  unless  otherwise  expressed  in  contract;  Wendell  v. 
Lebon,  30  Minn.  239,  15  N.  W.  Ill,  holding  a  State  insolvency  law  valid 
and  constitutional;  United  States  v.  McCullagh,  221  Fed.  295,  to  point 
that  State  statutes  relating  to  game  birds  would  be  superseded  by  Fed- 
eral law,  if  valid. 

The  following  cases  distinguish  Ogden  v.  Saunders:  Von  Glahn  v.  Var- 
renne,  1  Dill.  519,  520,  Fed.  Cas.  16,994,  holding  discharge  is  binding  upon 
an  alien  resident-  creditor;  Brigham  v.  Henderson,  1  Cush.  432,  48  Am. 
Dec.  611,  holding  that  discharge  barred  an  action  by  one  who  became  a 
citizen  of  another  State  after  contract  was  made. 

Validity  of  insolvency  laws  passed  during  existence  of  bankruptcy 
laws.    Note,  23  Am.  Dec.  348,  350,  356.. 

6  Pet.  349-361,  8  L.  Ed.  423,  SCOTT  v.  LUKT'S  ADMINI8TBAT0B. 

Where  plaintiff  laid  ad  damnum  at  one  thpuaand  dollars,  and  general  ver- 
dict  was  against  him,  upon  appeal  by  liim  court  cannot  Judicially  take  notice 
that  by  computation,  as  matter  of  inference  from  declaration,  claim  in  reality 
must  be  less  than  one  thousand  dollars. 

Approved  in  Interstate  Building  &  Loan  Assn.  v.  Edgefield  Hotel  Co., 
109  Fed.  693,  amount  claimed  in  good  faith  determines  jurisdiction  regard- 
less of  partial  defense  apparent  in  bill;  Marion  Machine  Works  v.  Craig, 
18  W.  Ya.  562,  holding  that  the  real  amount  claimed  by  the  plaintiff  is  the 
test  as  to  the  amount  in  controversy ;  Olney  v.  Steamship  Faloon,  17  How. 
22,  15  L«  £d.  43,  holding  that  interest  not  specially  claimed  cannot  be  com- 
puted to  give  jurisdiction. 
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6  Pet  352-368,  8  L.  Ed.  424,  X7NITED  STATES  v.  BEYBUBN. 

Commisslpn  is  a  word  which  ex  vi  termini  imports  a  written  authority* 
Cited  in  State  v.  Crawford,  28  Fla.  493,  14  L.  R.  A.  260,  10  South.  -124, 
compelling  Secretary  of  State  to  sign  and  seal  commission  from  Governor 
appointing  United  States  senator. 

Where  noaproduction  of  written  instrument  is  satisfactorily  accounted 
for,  secondary  evidence  of  its  existence  and  contents  may  he  shown. 

Approved  in  MTCnight  v.  United  States,  115  Fed.  980,  981,  demand  on 
defendant  may  not  be  made  before  criminal  jury  for  incriminating  docu- 
ment; Moore  v.  State,  130  Ga.  333,  60  S.  E.  549,  holding  where  original 
insurance  policios  would  be.  evidence  to  show  motive  for  murder.  State 
could  prove  contents  by  secondary  evidence  without  notice  to  accused, 
who  was  shown  to  be  in  possession  ^to  produce  policies;  State  v.  Mor- 
den,  87  Wash.  471,  161  Pac.  835,  holding  where  document  admissible 
to  rebut  alibi  was  in  possession  of  defendant,  -  evidence  of  contents 
could  be  given  without  notice  to  produce;  Mordecai  v.  Beal,  8  Port.  536, 
admitting  roistered  copy  of  deed  where  original  was  in  possession 
of  person  beyond  jurisdiction  of  court;  Patton  v.  Rambo,  20  Ala.  487, 
where  the  testimony  of  physician  as  to  soundness  of  slave  was  held  to  be 
primary;  Doe  v.  Biggers,  6  Ga.  196,  admitting  secondary  evidence  of  an 
execution  where  reasonable  search  was  made;  Bryan  v.  Walton,  14  Ga. 
192,  holding  that  it  was  error  to  admit  parol  testimony  to  prove  that  one 
was  a  guardian;  Bullis  v.  Easton,  96  Iowa,  516,  66  N.  W.  396;  Binney  v. 
Russell,  109  Mass.  66,  admitting  copies  of  letters  where  originals  could 
not  be  procured  under  process  of  court;  St.  Louis  Perp.  Ins.  Co.  v.  Cohen, 
9  Mo.  443  (439),  admitting  sworn  copy  of  an  agreement  ,where  original 
was  beyond  jurisdiction;  Barton  v.  Murrain,  27  Mo.  238,  72  Am.  Dec.  261, 
holding,  however,  that  nonproduction  of  original  deed  was  not  satisfac- 
torily accounted  for. 

Admissibility  of  secondary  evidence  as  to  contents  of  document  not 
within  jurisdiction  of  court.    Note,  8  Ann.  Gas.  416. 

It  is  not  required  that  strongest  possible  evidence  of  matter  in  dispute 
be  produced,  hut  only  that  no  evidence  shall  be  given  which,  from  nature  of 
transaction,  supposes  there  is  better  evidence  of  fact  attainable  by  party. 

Approved  in  Dotterrer  v.  State,  172  Ind.  367,  80  L.  R.  A.  (N.  S.)  846, 
88  N.  E.  694,  holding  in  impeachment  of  witness  confession  of  witness  in 
his  testimony  that  he  had  committed  crime  was  of  as  high  probative  force 
as  record  of  conviction;  Knoxville  Nursery  Co.  v.  Commonwealth  of  Ken- 
tucky, 108  Ky.  10,  56  S.  W.  692,  admitting  certificate  filed  with  Secretary 
of  State  to  prove  incorporation;  United  States  v.  Doebler,  1  Bald.  521, 
622,  Fed.  Cas.  14,977,  admitting  evidence  of  contents  of  a  letter  where  suf- 
ficient reason  was  shown  for  not  producing  it;  The  Alice,  12  Fed. '924,  re- 
jecting consular  certificate  where  original  bill  of  lading  could  be  produced; 
United  States  v.  Scott,  26  Fed.  471,  holding  parol  evidence  and  entries  in 
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pension  agent's  books  inadmissible  to  prove  that  the  person  named  is  a 
pensioner  of  the  United  States;  McCormick  v.  Hamilton,  23  Gratt.  576, 
holding  that  evidence  offered  to  prove  weight  of  hogs  was  the  best  attain- 
able; Porter  v.  State,  1  Tex.  App.  398,  holding  that  one  should  not  be 
cQftvicted  of  assault  by  circumstantial  evidence  when  no  excuse  was  offered 
for  not  obtaining  testimony  of  the  assaulted  party. 

Bules  of  evidence  are  adopted  for  practical  purposes  In  administration  of 
Justice,  and  must  be  so  applied  as  to  promote  ends  for  which  they  are  designed. 

Cited  in  Gray  v.  Gibson,  6  Mich.  316,  holding  that  sworn  eopy  of  eer- 
tificate  of  partnership  was  properly  admitted;  Phillips  v.  C!ooper,  50  Miss. 
731,  holding  that  record  could  not  be  proved  by  recitals  in.  affidavit  and 
bond. 

Subpoena  duces  tecum.    Note,^28  Am.  St.  Bep.  777. 

Miscellaneous.  Cited  in  Pecos  etc.  Ry.  Co.  v.  Canyon  Coal  Co.,  102  Tex. 
480,  119  S.  W.  295,  to  point  that  test  of  jurisdiction  of  County  Court  on 
appeal  was  amount  stated  in  complaint,  not  in  prayer. 

6  Pet.  369-S88,  8  L.  Ed.  430,  HUGHES  v.  CIABKSVILLE. 

Plaintiff  attempting  to  assert  title  against  his  contract,  which,  for  want 
of  necessary  formalities,  failed  to  pass  title,  cannot  be  permitted  to  insist  that 
same  contract  is  lease,  and  hinds  defendant  to  admit  plaintiff's  title. 

Cited  in  Martin  v.  Parker,  26  Tex.  261,  holding  that  one  holding  prima 
facie  a  good  title  at  commencement  of  suit  had  right  to  buy  in  outstand- 
ing title,  even  &f  ter  issue  joined. 

Estoppel  of  tenant  to  deny  landlord's  title.    Note,  15  E.  R.  0.  306. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1195. 

6  Pet.  389-403,  8  L.  Ed.  437,  WATTS  Y.  WAI^DLE. 

Specific  performance  will  he  given  either  party  to  enforce  execution  of 
contract  if  it  appear  that,  in  good  faith  and  within  proper  time,  he  has  per- 
formed ohligations  devolved  on  him. 

Cited  in  Oakey  v.  Cook,  41  N.  J.  Eq.  364,  compelling  performance  with- 
out tender  where  defendant  had  attempted  a  rescission  of  contract;  dis- 
senting opinion  in  Weaver  v.  Burr,  31  W.  Va.  775,  3  L.  R.  A.  108,  8  S.  E. 
763,  majority  finding  no  contract  and  therefore  dismissing  bill. 

Distinguished  in  Sharp  v.  Bedell,  5  Gilm.  92,  holding  in  an  action  of 
debt  upon  an  appeal  bond  that  conditions  of  contract  were  complied  with. 

When  laches  bars  relief  by  specific  performance.    Note,  54  Am.  Dec 
133. 

It  is  not  in  power  of  one  State  to  prescrihe  mode  hy  which  real  property 
shall  he  conveyed  in  another. 
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( 

Cited  in  Brine  v.  Insurance  Co.,  96  U.  S.  635,  24  L.  EcL  861,  requiring 
decree  in  Federal  court  to  make  provision  for  sale  and  redemption  of  real 
property  in  conformity  with  State  law;  Winn  v\  Strickland,  34  Fla.  630, 
16  South.  612,  holding  that  a  decree  of  itself  cannot  operate  to  transfer 
title  to  lands  situated  out  of  the  State;  Eaton  &  Hamilton  R.  R.  v.  Hunt, 
20  Ind.  465,  holding  that  court  could  not  appoint  commissioner  to  make  a 
sale  of  property  in  another  State;  Nelson  v.  Potter,  50  N.  J.  L.  326,  hold- 
ing probate  of  will  in  California  of  no  force  in  establishing  sufficiency  of 
a  devise  of  lands  in  New  Jersey ;  Lindley  v.  O'Reilly,  50  N.  J.  L.  642,  643, 
7  Am.  St.  Rep.  806,  807,  1  L.  R.  A.  82,  15  Atl.  382,*  383,  holding  decree  of 
Pennsylvania  court  could  not  operate  to  convert  deed  of  land  situated  in  an- 
other State  into  a  mortgage ;  Bullock;  v.  Bullock,  52  N.  J.  Eq.  566, 46  Am.  St. 
Rep.  531,  27  L.  R.  A.  215,  30  Atl.  677,  holding  that  New  Tork  courts  could 
not  enforce  decree  directing  defendant  to  mortgage  lands  in  New  Jersey; 
Burnley  v.  Stevenson,  24  Ohio  St.  478,  15  Am.  Rep.  625,  holding  deed  of 
master  under  direction  of  court  ineffectual  to  pass  title  to  foreign  lands; 
Moseby  v.  Burrow,  52  Tex.  404,  holding  deed  of  no  effect  made  in  pursu- 
ance of  decree  of  court  of  chancery  of  another  State;  Morris  v.  Hand, 
70  Tex.  484,  8  S.  W.  211,  holding  deed  made  by  one  in  fiduciary  capacity 
by  virtue  of  decree  of  New  York  court  ineffectual  to  pass  title  to  land 
in  Texas ;  Texas  &  Pacific  Ry.  v.  Gay,  86  Tex.  589,  592,  26  L.  R.  A.  58,  ^9, 
26  S.  W.  605,  606,  holding  that  court  in  Louisiana  could  not  deliver  posses- 
sion of  land  in  Texas ;  French  v.  Hay,  22  Wall.  253,  22  L.  Ed.  858,  hold- 
ing where  the  court  had  jurisdiction  in  p^sonam,  that  it  had  power  to 
enjoin  defendant  from  doing  certain  acts  beyond  its  territorial  jurisdic- 
tion ;  Chapman  v.  Pittsburg  etc.  R.  R.  Co.,  26  W.  Va.  309 ;  discussing  power 
of  local  courts  to  construe  proceedings  under  foreign  foreclosure. 

Probate  of  will  or  letters  of  administration,  when  void  for  want  of 

jurisdiction.    Note.  83  Am.  Dec.  239. 
Law  governing  validity  of  transfer  of  property.    Note,  5  E.  R.  0.  930. 

Commissioner's  deed  must  bb  considered  as  forming  part  of  proceedings 
in  a  court  of  chancery,  and  no  greater  effect  can  be  given  to  it  than  if  decree 
itself,  by  statute,  was  made  to  operate  as  conveyance. 

Approved  in  Guarantee  Trust  &  Safe  Deposit  Co.  v.  Delta  &  Pine  Land 
Co.,  104  Fedi  10,  Federal  court  in  equity  cannot  transfer  title  to  land  out 
of  State  through  commissioner;  dissenting  opinion  in  Boone  v.  Chiles,  10 
Pet.  246,  9  L.  Ed.  412,  majority  holding  that  a  reconveyance  was  neces- 
sary, notwithstanding  reversal  of  decree;  PuUiam  v.  PuUiam,  10  Fed.  47, 
Fed.  Cas.  11,463a,  court  directing  conveyance  of  property  according  to 
practice  of  court. 

Vendor,  to  be  entitled  to  gpeciflc  execution  of  contract,  must  be  able  to 
make  clear  title,  and  show  compliance  or  ability  to  comply  witli  contract. 
.    Approved  in  Blanton  v.  Kentucky  Distilleries  &  Warehouse  Co.,  120 
Fed.  359;  holding  vendor's  inability  to  perform  collateral  agreement  at 
time  of  contract  not  fatal  to  sx>ecific  performance;  Armstrong  v.  Maryland 
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Coal  Co.,  67  W.  Va.  611,  69  S.  E.  205,  holding  mere  encumbrance  which 
may  be  discharged  out  of  purchase  money  not  bar  to  specific  performance ; 
Oakey  v.  Cook,  41  N.  J.  Eq.  364,  7  Atl.  503,  holding  plaintiff  entitled,  with- 
out tender,  where  defendant  had  refused  to  go  on  with  contract;  Guild  v. 
Atchison  etc.  R.  R.  Co.,  57  Kan.  76,  57  Am.  St.  Bep.  3l5,  33  L.  B.  A.  81,  4.5 
Pac.  84,  enforcing  performance  where  encumbrance  could  be  discharged 
from  proceeds  of  sale  and  where  vendee  knew  of  encumbrance. 

A  party  may  assume  ground  of  relief  in  appellate  court*  which  waB  not 
suggested  in  court  below. 

Approved  in  Union  Cent.  Life  Ins.  Co.  v.  Phillips,  102  Fed.  28,  remand- 
ing case  to  Circuit  Court  to  permit  amendment  of  bill  where  evidence 
showed  variance;  Southern  Life  etc.  Co.  v.  Cole,  4  Fla.  363,  opening  the 
whole  case  to  respondent  in  the  appellate  court;  Pittman  v.  Myrick,  16 
Fla.  696,  holding,  upon  the  appeal,  that  complaint  did  not  state  a  right  of 
action;  Gautier  v.  Franklin,  1  Tex.  738,  appellate  court  dismissing  action 
barred  by  lapse  of  time;  Douglass  v.  Reed,  20  Ind.  204,  holding  an  answer 
not  so  defective  as  to  be  a  nullity ;  Crosby  v.  Huston,  X  Tex.  225,  holding 
that  appellate  court  will  consider  apparent  defects  in  record  showing  no 
authority  in  plaintiff  to  sue. 

^  Under  general  prayer  for  relief,  any  relief  may  he  granted  for  whicli  haalB 
is  laid  in  bill,  as  for  rents  and  profits,  although  there  is  no  specific  prayer, 
and  althongli  general  prayer  for  specific  performance  was  refused. 

Approved  in  Wilson  v.  Plutus  Mining  Co.,  174  Fed.  320,  98  C.  C.  A.  189, 
following  rule;  Dormitzer  v.  German  Sav.  etc.  Soc,  23  "Wash.  190,  62  Pac. 
881,  general  prayer  in  foreclosure  suit  will  support  decree  restoring  mort- 
gages wrongfully  canceled;  Ratliff  v.  Sommers,  55  W.  Va.  37,  46  S.  E. 
715,  determining  right  to  amend  bill  to  bring  in  necessary  party  as  shown 
by  evidence ;  dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed. 
21,  104  C.  C.  A.  453,  majority  dismissing  libel  where  equitable  relief  could 
not  be  granted,  and  redress  could  be  ha4  at  law  as  to  other  matters; 
Stevens  v.  Gladding,  17  How.  455,  15  L.  Ed.  158,  directing"  an  account  of 
profits  in  a  suit  for  an  injunction  praying  for  general  relief;  Wiggins 
Ferry  Co.  v.  Ohio  &  M.  R.  Co.,  142  U.  S.  413,  35  L.  Ed.  1062,  12  Sup. 
Ct.  194,  holding  that  claim  for  damages  not  prayed  for  in  petition  was 
not,  however,  inconsistent  with  its  allegations;  Hunter  v.  Marlboro,  2 
Wood.  &  M.  198,  Fed.  Cas.  6908,  granting  quiet  enjoyment  in  a  bill  to 
compel  conveyance  of  title;  Lee  v.  Patten,  34  Fla.  158,  15  South.  777, 
holding  that  a  special  prayer  that  one  be  declared  a  trustee  was  altogether 
useless;  Stearns  v.  Beckham,  31  Gratt.  421,  decreeing  compensation  to 
purchaser  where  specific  performance  was  refused ;  Root  v.  Lake  Shore  etc. 
Ry.  Co.,  105  U.  S.  194,  26  L.  Ed.  977,  but  dismissing  bill  for  account  of 
profits  as  no  ground  for  equitable  relief  was  presented. 

Court  of  chancery  having  jurisdiction  over  person  of  defendant  may 
decree  him  to  convey  legal  title  of  lands  in  another  State,  though  it  could  not» 
by  its  decree  or  commissioner's  deed,  pass  that  title. 
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Approved  in  Fall  v.  Fall,  75  Neb.  132,  113  N.  W.  180,  following  rule ; 
Fall  V.  Eastin,  216  U.  S.  8,  13,  17  Ann.  Cas.  853,  23  L.  R.  A.  (N.  S.)  924, 
54  L.  Ed.  69,  71,  30  Sup.  Ct.  3,  holding  decree  directing  specific  perform- 
ance of  contract  to  convey  land  in  another  State  did  not  operate  to  directly 
transfer  property;  Equitable  Trust  Co.  v.  Western  Pac.  Ry.  Co.,  231  Fed. 
486,  holding  court  could  control  parties  subject  to  its  jurisdiction  for  pur- 
pose of  protecting  property  involved  though  its  order  indirctly  arrested 
prosecution  of  suit  in  another  State;  Philadelphia  Trust  etc.  Co.  v.  Allison, 
108  Me.  333,  39  L.  R.  A.  (N.  S.)  39,  80  Atl.  836,  holding  decree  of  court 
effectual  to  permit  conveyance  of  lunatic's  land  in  another  State,  though 
deed  of  oflBcer  of  court  could  not  convey  title;  State  v.  District  Court, 
94  Minn.  372,  102  N.  W.  870,  action  to  cancel  contract  for  gale  of  land 
on  ground  of  fraud  and  for  recovery  of  purchase  price  paid  before  fraud 
discovered  is  transitory. 

Distinguished  in  Webb  v.  Ritter,  60  W.  Va.  235,  54  S.  E.  501,  holding 
dead  to  land  lying  partly  in  Virginia  and  partly  in  West  Virginia,  made 
after  division  of  Virginia,  by  court  commissioner  in  suit  commenced  before 
division,  was  admissible  as  part  of  chain  of  title. 

Jurisdiction  of  equity  over  land  and  property  in  foreign  jurisdiction. 
Note,  67  Am.  Dec.  98. 

6  Pet.  404-430,  8  L.  Ed.  443,  McLANE  v.  UNITED  STATES. 

Circuit  Court  having  decreed  condenmation  in  case  of  seizure  lias,  as  inci- 
dent to  its  posseffiion  of  principal  cause,  right  to  proceed  to  decree  distribution 
of  proceeds  according  to  terms  prescribed  by  law. 

Approved  in  Wheaton  v.  United  States,  8  Blatchf.  475,  Fed.  Cas.  17,487, 
and  Fifty  Thousand  Cigars,  1  Low.  24,  Fed.  Cas.  4782,  both  following 
rule;  United  States  v.  George,  6  Blatchf.  46,  47,  Fed.  Cas.  15,197,  the 
court  taking  jurisdiction  in  case  of  a  forfeiture  under  act  of  March  2, 
1867;  Hooper  v.  Fifty-one  Casks  of  Brandy,  2  Ware  (Dav.),  371,  Fed. 
Cas.  6674,  goods  landed  in  violation  of  law  of  March,  1799;  Lapham  v. 
Almy,  13  Allen,  303,  taking  jurisdiction  of  an  action  by  an  informer  against 
collector  for  share  of  a  forfeiture;  Rice  v.  Thayer,  105  Mass.  260,  7  Am. 
Bep.  518,  arguendo. 

Distinguished  in  Bayard  v.  McLane,  3  Harr.  233,  holding  decree  of  con- 
demnation in  District  Court  not  final,  and  attorney,  therefore,  not  entitled 
to  fees. 

By  act  of  2d  of  January,  1813,  government  reserved  to  itself  right  to 
release  forfeiture,  in  whole  or  in  part,  until  proceeds  were  received  for  distri- 
bution.-; but  it  cannot  then  release  collector's  share,  as  such. 

Approved  in  Marvin  v.  Trout,  199  U.  S.  225,  50  L.  Ed.  li52,  26  Sup.  Ct. 
31,  upholding  Ohio  Rev.  Stats.,  §  4275,  authorizing  action  to  subject  build- 
ing knowingly  permitted  to  be  used  for  gambling  purposes  to  payment 
of  judgment  obtained  by  informer  for  recovery  of  money  lost  there  at 
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play;  United  States  v.  Three  Parcels  of  Embroidery,  3  Ware,  76,  Fed.  Cas. 
16,512,  holding  that  collector's  inchoate  interest  will  not  entitle  him  to 
join  in  an  information  in  rem  for  a  forfeiture;  Washington  University  v. 
Rowse,  42  Mo.  323,  holding  «that  legislature  may  tax  property,  thereby 
repealing  previous  act  exempting  same;  dissenting  opinion  in  State  Bank 
V.  Knoop,  16  How.  408,  14  L.  Ed.  993,  court  holding  State  bound  by  pro- 
vision in  bank  charter  whereby  it  received  portion  of  dividends  in  lieu  of 
taxes. 

Doable  duties  referred  to  In  act  of  1813  were  mere  n^ode  of  ascertaininif 
amount  to  be  reserved  out  of  forfeiture,  and  the  collector  is  entitled  to  one- 
half  of  such  double  duties. 

Distinguished  in  Hoyt  v.  United  States,  10  How.  138,  13  L.  Ed.  860, 
where  duties  were  paid  as  *a  condition  to  acceptance  of  bond  and  collector 
acquired  no  interest;  also  in  United  States  v.  Segars,  1  Abb.  (U.  S.)  422, 
27  Fed.  Cas.  1016. 

6  Pet.  431-444,  8  L.  Ed.  452,  OINCINNATI  ▼.  WHITE. 

Word  ''common,"  used  on  plat  of  lands,  is  not  to  be  understood,  in  its 
strict  legal  sense,  as  right  in  lands  of  another,  but  in  popular  sense,  as  piece 
of  'ground  left  open  for  public  use. 

Approved  in  Morris  v.  United  States,  174  U.  S.  246,  43  L.  Bd.  964,  19 
Sup.  Ct.  669,  holding  street  in  city  of  Washington  extended  to  Potomac; 
Irrigation  Co.  v.  Hotchkiss,  21  Tex.  Civ.  282,  52  S.  W.  105,  arguendo; 
Newport  v.  Taylor,  16  B.  Mon.  807,  allowing  town  right  of  ferry  on  the 
common ;  Goode  v.  City  of  St.  Louis,  113  Mo.  272,  274,  20  S.  W.  1051,  1052, 
adopting  the  usual  sense  where  common  was  dedicated;  Archer  v.  Salinas 
City,  93  Cal.  51, 16  L.  R.  A.  146,  28  Pac.  841,  holding  that  the  word  "park  " 
upon  a  map  is  significant  of  a  dedication  for  a  particular  purpose. 

Dedication  of  park  or  square  by  selling  lots  according  to  map  or 
plat.    Note,  17  Ann.  Gas.  312. 

Dedication  for  charitable  and  religions  purposes,  or  to  public  use,  la  not 
invalid  for  want  of  grantee  in  esse  to  take  fee;  tliis  principle  apiOies  equally 
to  dedication  of  common  to  public  use. 

Approved  in  Gordon  County  v.  Mayor,  128  Ga.  785,  68  S.  E.'  361,  362, 
upholding  dedication  of  land  to  municipality  to  be  thereafter  incorporated ; 
New  Orleans  v.  United  States,  10  Pet.  713,  9  L.  Ed.  593,  where  waterfront 
in  New  Orleans  was  dedicated  as  a  quay  by  King  of  France;  Trustees 
Vincennes  University ,v.  Indiana,  14  How.  274,  14  L.  Ed.  418,  where  land 
"reserved  for  use  of  seminary  of  learning"  vested  in  corporation  after- 
ward created ;  Hopkins  v.  Grimshaw,  165  U.  S.  352,  41  L.  Ed.  742,  17  Sup. 
Ct.  405,  holding  grant  to  religious  society  for  maintenance  of  burial  ground 
to  be  a  trust,  ending  when  use  ceased;  Coffin  v.  Portland,  11  Sawy.  606, 
27  Fed.  416,  an  unconditional  dedication  of  levee  or  landing  place  to 
public  use,  no  grantee  being  named;  Doe  v.  State  Bank,  4  McLean,  349, 
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Fed.  Cas.  12,360,  dedication  of  lands  for  public  uses ;  Magill  v.  Brown,  16 
Fed.  Cas.  433,  446,  holding  the  unincorporated  Society  of  Friends  capable 
of  taking  property  by  devise  for  purposes  of  their  organization;  Antones 
V.  Heirs  of  Eslava,  9  Port.  544,  holding  l^nd  dedicated  to  the  uses  of  a 
church,  during  the  sovereign  pleasure  of  King  of  Spain;  Doe  v.  Jones, 
11  Ala.  81,  perpetuating  public  use  of  street  in  Mobile,  although  town 
did  not  have  continuous  corporate  existence;  Kittle  v.  Pfeiifer,  22  Cal. 
489,  where  street  was  held  to  be  dedicated  by  description  in  mortgage 
and  deed  to  city;  Chatham  v.  Brainerd,  11  Conn.  89,  applying  rule  to  a 
grant  of  land  for  burying  ground  to  an  association  afterward  incorporated ; 
American  Bible  Soe.  v.  Wetmore,  17  Conn.  188,  upholding  devise  to  unin- 
corporated society  for  charitable  use;  Apalachicola  v.  Apalachicola  Land 
Co.,  9  Fla.  350,  79  Am.  Dec.  288,  where  use  of  street  vested  in  city  as 
soon  as  it  became  inc/orporated ;  Mayor  of  Macon  v.  Franklin,  12  Ga.  244, 
245,  applying  rule  to  a  lot  for  use  of  public;  Warren  v.  President,  15  111. 
240,  58  Am.  Dec.  614,  as  to  street;  Miller  v.  Chittenden,  2  Iowa,  375, 
upholding  a  grant  to  an  unorganized  church;  Leonard  v.  Baton  Rouge,  39 
La.  Ann.  .284,  4  South.  245,  discussing  essentials  to  dedication;  Sewall 
V.  Cargill,  15  Me.  419,  a  gprant  of  land  to  inhabitants  of  Newcastle  for  a 
parsonage;  Attorney  General  v.  Abbott,  154  Mass.  328,  13  L.  B.  A.  254, 

28  N.  E.  348,  finding  dedication  of  three  parks  to  public  use;  City  of 
Winona  v.  Huff,  11  Minn.  135,  holding  public  takes  sufficient  estate  in 
public  square  by  dedication  to  maintain  ejectment;  New  Market  v.  Smart, 
45  N.  H.  99,  grant  of  parsonage  to  inhabitants  held  to  vest  in  a  society 
as  successor  to  parochial  rights  belonging  to  town;  Cammeyer  v.  .United 
German  Lutheran  Churches,  2  Sand.  Ch.  221,  holding  that  when  united 
church  became  incoiporated,  all  their  property  vested  in  corporation; 
Williams  v.  First  Presbyterian  Soc,  1  Ohio  St.  509,  dedication  of  lots  for 
public  and  charitable  uses;  Trustees  v.  Adams,  4  Or.  86,  holding  trust 
created  by  deed  in  favor  of  a  religious  society;  Wells  v.  Pennington 
County,  2  S.  D.  10,  39  Am.  St.  Rep.  764,  48  N.  W.  307,  grant  of  highways 
to  the  public  by  act  of  Congress  and  accepted  by  Territorial  legislation; 
Atkinson  v.  Bell,  18  Tex.  480,  gift  to  Methodist  society;  Llano  v.  Llano,' 
5  Tex.  Civ.  App.  137,  23  S.  W.  1010,  where  city,  as  municipal  corporation, 
did  not  exist  at  time  of  dedication ;  Executors  of  Burr  v.  Smith,  7  Vt.  303, 

29  Am.  Dec.  184,  upholding  devise  to  unincorporated  society;  Meeker  v. 
Puyallup,  5  Wash.  761,  32  Pac.  728,  sustaining  dedicatory  grant  to  town 
whose  incorporation  was  invalid  at  the  time  of  its  execution;  Gardiner  v. 
Tisdale,  2  Wis.  191,  60  Am.  Dec.  416,  holding  that  a  public  landing  may 
be  dedicated  for  the  purpose  of  a  right  of  transit ;  Vicks  v.  Mayor  of  Vicks- 
burg,  1  How.  (Miss.)  430,  31  Am.  Dec.  172,  but  holding,  on  other  grounds, 
that  street  was  not  dedicated;  also  in  Remington  v.  Millerd,  1  R.  I.  97; 
dissenting  opinion  in  De  Armas  v.  Mayor  of  New  Orleans,  5  La.  148,  170, 
173,  majority  finding  no  dedication,  and  disposition  of  land  governed  by 
laws  of  France  and  Spain;  dissenting  opinion  in  Post  v.  Pearsall,  22  Wend. 
444,  452,  453,  455,  majority  holding  that  there  could  not  be  a  dedication 
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of  a  public  right  of  landing  and  deposit  for  all  the  citizens  of  the  State; 
dissenting  opinion  in  Green  v.  Allen,  5  Humph.  229,  majority  holding  a 
devise  Jto  certain  religious  associations  to  be  invalid;  Blair  v.  Odin,  3  Tex. 
299,  and  Christian  Church  v.  Scholte,  2  Iowa,  30,  excluding  plaintiff  as 
possible  grantee;  Union  Burial  Ground  v.  Robinson,  5  Wliart.  25,  dis- 
cussing right  to  soil  in  street  subsequently  vacated;  Mowry  v.  City  of 
Providence,  10  R.  I.  56,  holding  that  there  was  a  dedication  of  burial  place, 
and,  being  for  a  charitable  use,  title  to  it  could  be  acquired  by  adverse  pos- 
session; Baring  v.  Erdman,  2  Fed.  Cas.  788,  giving  favorable  interpretation 
to  acts  of  legislature  passed  in  aid  of  State  canals. 

Distinguished  in  De  Armas  v.  Mayor  of  New  Orleans,  5  La.  160,  hold- 
ing, in  a  case  governed  by  law  of  France,  that  there  was  no  dedication  for 
want  of  grantee  by  letters  patent;  Post  v.  Pearsall,  22  Wend.  474,  affirm- 
ing Pearsall  v.  Post,  20  Wend.  117, 119,  120,  holding  that  a  public  right  of 
landing  and  deposit  for  all  the  citizens  of  the  State  could  not  be  acquired 
by  dedication. 

Dedication.    Note,  27  Am.  Dec.  561,  567,  568. 

•Dedication  and  abandonment  of  land  for  cemetery  purposes.    Note, 
15  Ann.  Gas.  172. 

Party  making  the  appropriation  is  precluded  ftom  reasserting  any  ilglit 
over  the  land,  so  long  as  it  remains  in  public  use. 

Cited  in  Bennett  v.  Chicagb  etc.  Co.,  73  Fed.  699,  where  strip  along  water- 
front was  subsequently  used  by  railroad  and  use  upheld ;  Mattheisen  etc.  Zinc 
Co.  V.  La  Salle,  117  111.  419,  2  N.  E.  408,  holding  further  that  abuUing  owners 
cannot  build  subterranean  passages  under  street;  Dubuque  v.  Maloney^ 
9  Iowa,  456,  74  Am.  Dec.  361,  but  holding  that>^butting  owner  may  exca- 
vate under  street  or  sidewalk;  McKinney  v.  Griggs,  5  Bush,  405,  96  Am. 
Dec.  363,  where  dedicated  land  continued  to  be  used  as  parsonage  and  origi- 
nal donor  precluded;  Central  Branch  etc.  R.  R.  Co.  v.  Twine,  23  Kan.  595, 
33  Am.  Rep.  211,  holding  that  one  assents  to  an  obstruction  by  railroad 
by  accepting  compensation  in  an  action  for  special  damage;  Backus  v. 
Detroit,  49  Mich.  115,  43  Am.  Rep.  452,  13  N.  W.  382,  collecting  authori- 
ties and  holding  that  donor  could  not  restrain  city  from  constructine: 
wharf;  Mankato  v.  Willard,  13  Minn.  19,  97  Am.  Dec.  213,  confirming  city's 
right  to  use  levee  and  landing;  Hunter  v.  Trustees  Sandy  Hill,  6  Hill,  412, 
refusing  to  eject  public  from  use  of  dedicated  burying-ground ;  Buntin  v. 
Danville,  93  Va.  205,  24  S.  E.  831,  denying  plaintiff's  claim  to  recover 
dedicated  street;  dissenting  opinion  in  Post  v.  Pearsall,  22  Wend.  446,  ma- 
jority holding  that  public  right  of  landing  and  deposit  was  not  dedicated. 

Dedication  of  easement  may  be  by  parol,  and  fee  of  land  does  not  noces- 
satUy  pass  to  secure  easement  to  the  public. 

Cited  in  McEanney  v.  Griggs,  5  Bush,  405,  96  Am.  Dec  363,  where  land 
was  held  to  be  dedicated  for  use  of  parsonage;  Bowlinggreen  v.  Hobson, 
3  B.  Mon.  481^  dedication  of  street;  Trustees  of  Dover  y.  Fqx,  9  B.  Hon. 
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201,  where  auctioneer  had  announced,  with  owner's  assent,  that  water* 
front  was  reserved  for  public  benefit;  Leonard  v.  Baton  Bouge,  39  La. 
Ann.  284,  4  South.  245,  holding  waterfront  dedicated;  Plumb  v.  Grand 
Rapids,  81  Mich.  392,  45  N.  W.  1029,  where  fee  of  park  was  held  to  be  in 
grantor  but  dedicated  to  public  use ;  Atkinson  v.  Bell,  18  Tex.  480,  gift  to 
Methodist  society  by  parol;  Parisa  v.  City  of  Dallas,  83  Tex.  258,  18  S.  W. 
570,  extension  of  street;  Buntin  v.  Danville,  93  Va.  211,  24  S.  E.  833,  admit- 
ting oral  testimony  to  prove  dedication;  Parsons  v.  Trustees,  44  Ga.  537, 
hut  finding  no  dedication  for  want  of  acceptance;  Warren  v.  President 
etc.  of  Jacksonville,  15  111.  240,  58  Am.  Dec.  614,  discussing  right  to  street ; 
McCormick  v.  Mayor  etc.  of  Baltimore,  45  Md.  523,  holding  dedication  of 
street  not  shown ;  Hart  v.  Burnett,  15  Cal.  548,  holding  that  use  might  be 
in  pueblo  of  San  Francisco  and  legal  title  in  State;  Dummer  v.  Den,  20 
N.  J.  L.  107,  40  Am.  Dec.  214,  holding  that  fee  was  in  grantor  where  market 
was  dedicated  to  public  use. 

Distinguished  in  Doe  v.  Walters,  16  Ala.  717,  50  Am.  Dec.  202,  holding 
that  there  cannot  be  a  parol  donation  of  land  from  one  person  to  another. 

It  is  considered  that  fee  remains  in  oiiglnal  owner,  and  that  he  can  sustain 
action  for  private  injury  to  soil. 

Approved  in  Nelson  v.  Randolph,  222  111.  538,  78  N.  E.  916,  under  Rev. 
Laws  1833,  p.  599,  §  1,  providing  that  plats  of  towns  be  made  by  county 
surveyor,  plat  not  made  by  surveyor  does  not  affect  dedication  of  streets; 
Patrick  v.  Young  Men's  Christian  Assn.,  120  Mich.  190,  79  N.  W.  210, 
common-law  dedication  does  not  convey  fee;  Conkling  v.  Mackinaw,  120 
Mich.  75,  79  N.  W.  10,  no  express  acceptance  of  dedication  of  public  park 
is  necessary;  Porter  v.  International  Bridge  Co.,  200  N.  Y.  246,  21  Ann. 
Gas.  684,  93  N.  E.  718,  holding  laying  out  of  land  as  extension  of  village 
and  designation  of  part  as  public  square  created  easement  for  public;  An- 
derson V.  Messinger,  146  Fed.  948,  arguendo;  Perry  v.  New  Orleans  etc. 
R.  R.  Co.,  55  Ala.  424,  28' Am.  Rep.  747,  and  Mobile  etc.  Ry.  Co.  v.  Ala- 
bama etc.  Ry.  Co.,  116  Ala.  58,  23  South.  57,  allowing  owners  redress  for 
use  of  street  by  railroad  company ;  Bigelow-  v.  Ballerino,  111  Cal.  564,  44 
Pac.  309,  holding  that  abutting  owner  is  entitled  to  damages  sustained  by 
change  of  street;  Marsh  v.  Fairbury,  163  111.  407,  45  N.  E.  237,  holding 
that  fee  remained  in  owner  under  common-law  dedication;  Chicago  v. 
Ward,  169  111.  412,  61  Am.  St.  Rep.  195,  38  L.  R.  A.  857,  48  N.  E.  933, 
allowing  adjoining  owners  to  restrain  the  city  of  Chicago  from  erecting 
buildings  in  Lake  Park;  Elizabethtown  etc.  R.  R.  v.  Combs,  10  Bush,  348, 
19  Am.  Rep.  71,  holding  owner  can  recover  damages  from  railroad  for 
obstructing  street  and  causing  loss  by  smoke  and  soot;  Schurmeier  v.  St. 
Paul  &  Pacific  R.  R.  Co.,  10  Minn.  104,  88  Am.  Dec.  64,  holding  that  fee 
remained  in  owner  who  made  dedication ;  City  of  Winona  v.  Huff,  11  Minn. 
135,  holding  similarly;  Spencer  v.  Point  Pleasant  etc.  R.  R.  Co.,  23  W.  Va. 
419,  holding  that  adjoining  owners  along  street,  although  they  do  not  own 
the  fee  of  the  street,  are  entitled  to  compensation  for  injury  caused  by  rail-; 
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road;  Jacksonville  v.  Jacksonville  Ry.  Co.,  67  111.  544,  restraining  defendant 
railroad,  upon  application  of  city  as  trustee,  from  laying  track  through  puh- 
lic  square;  dissenting  opinion  in  Post  v.  Pearsall,  22  Wend.  447,  majority 
holding  there  could  not  be  dedication  of  public  right  of  landing  and  deposit 
for  all  citizens  of  State. 

Injury  to  abutter  by  vacating  street,  changing  grade,  etc.    Note,  14 
L.  B.  A.  370. 

Dedication  of  land  to  public  use  as  common  gives  city  indefeasible  title. 
Approved  in  Shearer  v.  City  of  Reno,  36  Nev.  453,  .136  Pac.  709,  holding 
irrevocable  character  of  dedication  after  sales  made  with  reference  thereto 
was  not  affected  because  property  not  at  once  subjected  to  uses  designed; 
Louisville  etc.  R.  Co.  v.  City  of  Cincinnati,  76  Ohio  St.  501,  81  N.  E.  988, 
holding  legislature  could  not  authorize  city  to  grant  to  railroad  right  to 
use  public  common;  Ridgway  v.  City  of  Osceola^  139  Iowa,  594,  117  N.  W. 
975,  holding  where  public  street  was  necessary  to  use  of  abutting  land, 
owner  was  entitled  to  compensation  on  closing  of  street. 

Common,  being  set  apart  for  public  use,  and  individual  rights  acquired 
with  reference  to  it,  law  considers  it  in  nature  of  estoppel  in  pals,  whidi  pre- 
cludes original  owner  from  revoking  dedication. 

Approved  in  Werlein  v.  New  Orleans,  177  U.  S.  401,  44  L.  Ed.  822,  20 
Sup.  Ct.  687,  land  dedicated  to  city  may,  in  absence  of  proper  defense,  be 
sold  to  satisfy  judgment  against  city;  Snowden  v.  Loree,  122  Fed.  497, 
State  is  estopped  from  denying  dedication  of  streets  in  Allegheny;  City  of 
Cleveland  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  93  Fed.  119,  123,  ejectment 
by  city  lies  to  recover  possession  of  street;  Davidow  v.  Griswold,  23  Cal. 
App.  194,  137  Pac.  622,  holding  owner  selling  land  with  reference  to  plat 
showing  parks  and  streets  estopped  to  deny  dedication  of  such  parks  and 
streets;  Village  of  Hailey  v.  Riley,  14  Idaho,  500,  17  L.  B.  A.  (N.  S.)  86, 
95  Pac.  693,  holding  evidence  showed  dedication  of' water  to  use  of  streets 
and  lots,  and  public  and  individual  use  of  water  could  not  be  interrupted 
so  long  as  legally  established  rentals  were  paid;'Northport  Wesleyan  Grove 
Campmeeting  Assn.  v.  Andrews,  104  Me.  347,  20  L.  E.  A.  (N.  S.)  976,  71 
Atl.  1029,  holding  where  lots  were  sold  with  reference  to  park  laid  out  on 
plat,  vendor  lost  right  to  control  park;  Patrick  v.  Young  Men "r  Christian 
Assn.,  120  Mich.  193,  79  N.  W.  211,  plotting  of  land  as  ''church  square" 
estops  denial  of  dedication ;  Tracy  v.  Bittle,  213  Mo.  313,  15  Ann.  Gas.  167, 
112  S.  W.  48,  holding  land  dedicated  as  burial  place  not  subject  to  use  by 
owner  o^  fee ;  Buffalo  etc.  Ry.  Co.  v.  Hoyer,  214  N.  Y.  243,  108  N.  E.  457, 
holding  sale  of  lots  with  reference  to  '^PuUic  Common"  shown  on  plat 
created  easement  therein  for  public;  Schettler  v.  Lynch,  23  Utah,  313,  64 
Pac.  956,  implied  dedication  is  founded  on  estoppel;  Bennington  County 
V.  Town  of  Manchester,  87  Vt.  557,  90  AtC  503,  holding  dedication  bindine: 
on  acceptance  without  lapse  of  time;  Norfolk  v.  Nottingham,  96  Va.  37, 
30  S.  £.  445,  sale  of  lots  by  map  showing  streets  vests  right  to  use  streets; 
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Wilkins  v.  Chicago  etc.  R.  R.  Co.,  110  Tcnn.  450,  75  S.  W.  1032,  arguendo; 
Morgan  v.  Chicago  etc.  R.  R.  Co.,  96  U.  S.  723,  24  L.  Ed.  746,  where  owner's 
acts  and  declarations  indicated  his  purpose  to  dedicate  land;  Dickerson  v. 
Colgrove,  100  U.  S.  583, 25  L.  Ed.  620,  where  one  was  estopped  to  assert  claim 
to  land,  having  previously  disavowed  such  intention  by  letter;  Baker  v. 
Humphrey,  101  U.  S.  499,  25  L.  Ed.  1067,  where  admissions  against  interest 
barred  one  from  setting  up  claim  to  premises;  Bayliss  v.  Board  of  Super- 
visors, 5  Dill.  555,  Fed.  Cas.  1142,  holding  public  square  dedicated  irrevo- 
cably, evidenced  by  recorded  plats  and  acts  of  donor;  Bennett  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  73  Fed.  699,  where  strip  of  land  was  reserved  by  act 
of  Congress ;  London  &  S.  F.  Bank  v.  Oakland,  90  Fed.  699  (affirming  s.  c, 
86  Fed.  32),  holding  dedication  of  streets  by  filing  and  recording  of  map 
to  be  complete;  Forney  v.  Calhoun  County,  84  Ala.  221,  holding  dedica- 
tion of  land  for  courthouse  valid  and  irrevocable  where  owner  acquiesced 
in  variance;  Noyes  v.  Ward,  19  Conn.  266,  as  to  street;  Pittsburg  etc.  Co. 
v.  Crown  Point,  150  Ind.  550,  50  N.  E.  745,  where  street  was  presumed 
to  be  dedicated  from  long  use  and  implied  assent;  Bennett  v.  Seib^rt,  10 
Ind.  App.  378,  35  N.  E.  38,  holding  dedication  of  park  to  be  complete; 
Leffler  v.  Burlington,  18  Iowa,  364,  holding  that  original  owner  could  not 
revoke  because  city  failed  to  improve  market-place  according  to  contract; 
Cook  V.  Burlington,  30  Iowa,  98,  6  Am.  Bep.  651,  restraining  city  from 
interfering  with  use  of  waterfront  by  adjoining  owners;  Fisher  v.  Beard, 
32  Iowa,  352,  allowing  party  acquiring  individual  rights  to  restrain  pro- 
prietor from  diverting  public  use  of  park;  Franklin  v.  Lathrop,  9  Kan. 
465,  restraining  city  as  trustee  of  donor  from  selling  site  donated  for  court- 
house ;  Sarpy  v.  Municipality  No.  2,  9  La.  Ann.  599,  61  Am.  Dec.  224,  hold- 
ing original  owner  estopped  as  to  Tivoli  circle  and  streets  in  New  Orleans; 
Hiss  V.  Baltimore  etc.  Ry.  Co.,  52  Md.  251,  36  Am.  Bep.  372,  precluding 
plaintiff  from  denying  dedication  of  street;  Neal  v.  Hopkins,  87  Md.  29, 
39  Atl.  325,  dedication  of  cul  do  sac  by  recitals  in  deeds;  Wilder  v.  St. 
Paul,  12  Minn.  201,  and  Village  of  Mankato  v.  Millard,  13  Minn.  18,  97 
Am.  Dec.  212,  holding  that  levee  was  dedicated  to  public  use;  Briel  v.  City 
of  Natchez,  48  Miss.  436,  and  Harrison  County  v.  Seal,  66  Miss.  134,  14 
Am.  St.  Bep.  547,  3  L.  B.  A.  660,  5  ^outh.  623,  as  to  streets ;  Rutherford 
V.  Taylor,  '38  Mo.  319,  enjoining  erection  of  buildings  on  land  donated  for 
public  square;  Smith  v.  State,  23  N.  J.  L.  720,  compelling  one  to  remove 
building  from  street;  Trustees  M.  E.  Church  v.  Council  of  Hoboken,  33 
N.  J.  L.  19,  20,  97  Am.  Dec.  700,  701,  ejecting  those  deriving  title  from 
grantees  of  the  donor  of  a  public  square;  Child  v.  Chappell,  9  N.  Y.  256, 
express  dedication  of  basin  and  wharf;  Penny  Pot  Landing  v.  Philadelphia, 
16  Pa.  St.  89,  holding  that  donor  of  an  addition  to  width  of  street  could 
not  revoke  his  grant  of  same;  Oswald  v.  Grenet,  22  Tex.  101,  as  to  open 
space  unmarked  on  the  map;  Richmond  v.  Stokes  &  Co.,  31  Gratt.  717, 
dedication  of  street  proved  by  long  user,  with  assent  of  owners  of  soil; 
Benn  v.  Hatcher,  81  Va.  30,  59  Am.  Rep.  647,  applying  rule  where  prop- 
erty was  set  apart  by  deed  for  use  of  family  as  burial  place;  Burmeister 
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V.  Howard,  1  Wash.  Ter.  213,  and  Sturmer  v.  County  Court,  42  W.  Va. 
731,  86  L.  B.  A.  SOS,  26  S.  E.  534,  dedication  of  square  to  public;  dissent- 
ing opinion  in  Post  v.  Pearsall,  22  Wend.  447,  majority  holding  that  all 
the  citizens  of  the  State  could  not  acquire,  by  dedication,  the  right  of  land- 
ing and  deposit;  Joy  v.  St.  Louis,  138  U.  S.  34,  S4  L.  Ed-  853,  11  Sup.  Ct. 
252,  holding  covenants  as  to  use  of  right  of  way  by  others  are  binding 
upon  subsequent  purchasers;  Bowman  v.  Wathen,  2  McLean,  381,  Fed.  Cas. 
1740,  arguendo;  Foster  v.  Bear  Valley  Irr.  Co.,  65  Fed.  843,  where  com- 
pany, by  its  acts,  was  estopped  from  making  additional  charges  for  water; 
Ross  V.  Thompson,  78  Ind.*  94,  allowing  party  acquiring  individual  rights, 
by  dedication  of  street,  to  sue  for  special  damage;  Hajmes  v.  Thomas,  7 
Ind.  43,  allowing  nominal  damages  in  similar  case;  Wyman  v.  Mayor  of 
New  York,  11  Wend.  497,  holding  that  owners  of  lots  bounding  street  can- 
not destroy  rights  of  other  owners  by  release  of  right  of  way;  Levee  Dis- 
trict No.  9  V.  Farmer,  101  Cal.  183,  23  L.  R.  A.  390,  35  Pac.  571,  holding 
an  abutter  not  entitled  to  damages  upon  vacation  of  a  road;  Simons  v. 
French,  25  Conn.  354,  holding  that,  as  respects  the  public,  upland  and  flats 
may  be  conveyed  separately. 

Distinguished  in  Nelson  v.  City  of  Madison,  3  Biss.  248,  Fed.  Cas.  10,110, 
holding  no  dedication  for  want  of  assent  after  property  was  acquired  by 
owner;  Schmitt  v.  San  Francisco,  100  Cal.  307,  34  Pac.  963,  sustaining 
revocation  where  no  individual  rights  were  affected;  Trustees  v.  Walsh, 
57  111.  369,  finding  that  there  were  no  such  acts  as  to  estop  plaintiff  from 
claiming  that  there  was  no  dedication ;  Zinc  Co.  v.  La  Salle,  117  111.  419, 
2  N.  E.  408,  holding  abutting  owners  cannot  build  subterranean  passages 
under  street  or  sidewalk;  Commonwealth  v.  Fisk,  8  Met.  243,  but  holding 
on  other  grounds  that  common  was  not  dedicated;  People  v.  Beaubicn, 
2  Doug.  (Mich.)  277,  holding  acts  insufficient  to  prove  dedication;  Mayor 
Jersey  City  v.  Morris  Canal  &  Banking  Co.,.  12  N.  J.  Eq.  553,  arguendo; 
Holdane  v.  Cold  Spring,  21  N.  Y.  479,  holding,  however,  that  owner  might 
revoke  intention  where  no  private  rights  were  acquired;  Lessee  of  Fulton 
V.  Mehrenfeld,  8  Ohio  St.  444,  finding  no  dedication  by  statute  or  common 
law  for  want  of  acceptance;  Harris'  Case,  20  Gratt.  840,  holding,  under 
facts  proved,  that  the  use  of  street  by  public  was  a  revocable  license; 
Rector  v.  Hartt,  8  Mo.  458,  41  Am.  Dec.  655,  holding  one  cannot  create  an 
estoppel  for  himself  seeking  an  advantage  by  dedication;  Post  v.  Pearsall, 
22  Wend.  435,  affirming  Pearsall  v.  Post,  20  Wend.  122,  holding  that  there 
could  not  be  a  dedication  of  a  public  right  of  landing  and  deposit  for  all 
citizens  of  the  State. 

All  public  dedications  must  be  considered  with  reference  to  use  for  which 
they  are  made,  and  streets  in  a  town  may  require  more  enlarged  right  over 
use  of  land  than  highway  in  country. 

Approved  in  Barney  v.  Mayor  of  Baltimore,  1  Hughes,  127,  Fed.  Cas.  1029, 
allowing  wharf  to  be  built  at  terminus  of  dedicated  street;  Montgomery  v. 
Railway  Co.,  104  Cal.  189,  43  Am.  St.  Rep.  92,  25  L.  R.  A.  665.  37  Pac.  787, 
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allowing  city  street  to  be  used  for  railroad  purposes ;  Denver  Circle  R.  Co. 
V.  Nestor,  10  Colo.  417,  15  Pac.  721,  awarding  damages  to  owner  for  use 
of  street  by  railroad  as  not  being  incidental  to  public  use;  Palatine  v, 
Kreuger,  121  111.  75,  12  N.  E.  77,  restraining  owner  from  removing  dirt 
from  city  street;  Chicago  v.  Ward,  169  111.  412,  61  Am.  St.  Rep.  195,  38 
L.  R.  A.  857,  48  N.  E.  933,  restraining  city  from  erecting  buildings  in  park ; 
Mankato  v.  Willard,  13  Minn.  23,  97  Am.  Dec.  215,  allowing  city  use  of 
public  landing  to  meet  public  convenience;  Wyman  v.  Mayor  of  New  York, 
11  Wend.  601;  People  v.  Kerr,  27  N.  Y.  201,  allowing  street  to  be  appro- 
priated by  legislature  to  uses  of  city  railroad;  Matter  of  City  of  Yonkers, 
117  N.  Y.  573,  23  N.  E.  663,  holding  that  city  had  power  to  put  down  a 
sewer  in  street  as  incidental  to  public  use;  Langley  v.  Gallipolis^  2  Ohio  St. 
llO,  allowing  common  to  be  Improved  and  ornamented  for  pleasure  grounds; 
Llano  V.  County  of  Llano,  5  Tex.  Civ.  App.  138,  140,  23  S.  W.  1010,  1011, 
enjoining  use  of  public  square  for  jail  and  cesspool;  City  of  Dubuque  v. 
Maloney,  9  Iowa,  457,  74  Am.  Dec.  862,  but  holding  that  city  had  no  right 
to  build  cistern  under  sidewalk;  dissenting  opinion  in  Post  v.  Pearsall,  22 
'  Wend.  447,  465,  majority  holding  there  was  no  public  right  of  landing  and 
deposit;  Lomax  v.  Phillips,  113  La.  858,  37  South.  780,  arguendo. 

What  are  additional  servitudes  in  streets  and  highways.     Note,  106 
Am.  St.  Rep.  239. 

Dedication  does  not  depend  upon  length  of  use,  but  upon  assent  of  owner, 
and  Bometimee  upon  acceptance.  Assent  may  be  presumed  from  use,  but  it 
ought  to  be  for  such  a  length  of  time  that  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the  enjoyment. 

Approved  in  California  etc.  Co.  v.  Union  etc.  Co.,  126  Cal.  440,  58  Pac. 
939,  dedication  of  wharf  cannot  be  presumed  from  mere  public  user;  Niles 
V.  Los  Angeles,  125  Cal.  577,  58  Pac.  192,  user  must  be  of  such  duration 
as  to  make  revocation  of  dedication  impairment  of  public  interest;  John« 
son  City  v.  Wolfe,  103  Tenn.  283,  52  S.  W.  992,  manner  of  public  user  rather 
than  duration  is  material;  Schettler  v.  Lynch,  23  Utah,  315,  64  Pac.  957, 
dedication  is  wholly  a  question  of  intention;  McClellan  v.  Weston,  49 
W.  Va.  677,  39  S.  E.  673,  private  persons  occupying  streets  shown  on  offi- 
cial plat  acquire  no  rights  thereby;  Forney  v.  Calhoun  County,  84  Ala.  220, 
4  South.  154,  holding  acceptance  necessary  where  land  was  dedicated  for 
courthouse;  Noyes  v.  Ward,  19  Conn.  267,  where  evidence  of  assent  was 
sufficient;  Illinois  j[ns.  Co.  v.  Littlefield,  67  111.  374,  where  intention  to 
make  a  strip  of  land  a  public  alley  did  not  appear;  Westfall  v.  Hunt,  8 
Ind.  178,  holding  that  lot  was  not  a  public  square  simply  becaui^e  owner 
.  named  it  such;  Rowans  v.  Portland,  8  B.  Mon.  250;  State  v.  Wilson,  42 
Me.  23,  where  road  was  used  by  public  for  nearly  twenty  years  but  clear 
assent  of  owner  was  not  proved ;  Abbott  v.  Cottage  City,  143  Mass.  525, 
58  Am.  Rep.  146,  10  N.  E.  329,  reviewing  authorities,  admitting  evidence 
of  common  user  to  prove  acceptance ;  Baker  v.  St.  Paul,  8  Minn.  494,  where 
evidence  was  insufficient  to  prove  acceptance  by  public;  Wood  v.  Hurd,  34 
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N.  J.  L.  90,  92,  where  circumstances  were  insufficient  to  prove  intention  of 
owner  notwithstanding  long  user;  Mason  v.  City  of  Sioux  Falls,  2  S.  D.  648, 
39  Am.  St.  Bep.  808,  51  N.  W.  773,  finding  implied  dedication  of  street  used 
less  than  twenty  years;  Scott  v.  State,  1  Sneed,  633,  holding  that  there 
was  no  dedication  of  street  for  want  of  consent  of  owner ;  Irwin  v.  Dixion, 
9  How.  30,  13  L.  Ed.  34,  where  highway  was  used  for  twenty  years,  but 
intention  to  dedicate  was  not  proved;  Simmons  v.  Mumford,  2  R.  I.  187, 
finding  no  dedication  for  want  of  assent  notwithstanding  long  use. 

Distinguished  in  dissenting  opinion  in  Qreen  v.  Town  of  Canaan,  29  Conn. 
172,  court  holding  general  use  of  highway  evidence  of  acceptance. 

What  constitutes  dedication  to  and  acceptance  of  a  public  street. 
Note,  129  Am.  8t.  Bep.  581. 

Abandonment  of  highway  by  nonuser,  or  otherwise  than  by  act  of 
authorities.    Note,  26  L.  E.  A.  453. 

Ko  particular  form  or  ceremony  Is  necessary  for  dedication.  All  that  Is 
required  Is  assent  of  owner,  and  use  for  the  public  purposes  Intended  by  the 
appropriation. 

Approved  in  People  v.  Reed,  3  Cal.  Unrep.  42, 20  Pac.  709,  holding  evidence 
did  not  show  dedication  of  street;  Reeves  v.  Low,  8  App.  D.  C.  18,  holding 
letter  from  owner  to  commissioners  of  district  authorizing  widening  of 
road  was  dedication  of  land  required;  Wormley  v.  Wormley,  207  HI.  417, 
69  N.  E.  867,  applying  principle  to  dedication  of  cemetery;  Davenport  v. 
Buffington,  1  Ind.  Ter.  432,  45  S.  W.  130,  holding  evidence  showed  parks 
laid  out  in  town  sites  of  Cherokee  Nation  were  dedicated  to  public;  Lona- 
coning  Ry.  Co.  v.  Consolidated  Coal  Co.,  95  Md.  634,  53  Atl.  422,  dedication 
is  question  of  intention;  Attorney  General  v.  Onset  Bay  Grove  Assn.,  221 
Mass.  347,  350,  109  N.  E.  166,  167,  holding  use  by  public  for  twenty  years 
of  land  designated  as  park  on  map  filed  by  owner  amounted  to  dedication ; 
Larson  v.  Chicago  etc.  Ry.  Co.,  19  S.  D.  290,  103  N.  W.  37,  holding  con- 
struction of  railroad  crossing  on  line  of  village  street  and  use  thereof  by 
public  constituted  dedication  of  that  portion  of  right  of  way  as  public 
street;  Roundtree  v.  Hutchinson,  57  Wash.  416,  27  L.  B.  A.  (N.  S.)  875, 
107  Pac.  346,  holding  evidence  showed  dedication  of  land  as  burial  ground; 
Bates  and  Another  v.  Beloit,  103  Wis.  97,  78  N.  W.  1104,  deliberate  appro- 
priation by  owner  to  public  uses  constitutes  dedication;  Morgan  v.  Rail- 
road, 96  U.  S.  723,  24  L.  Ed.  746,  dedication  of  depot  ground  evidence  by 
plat  and  deeds;  Stevenson  v.  Chattanooga,  20  Fed.  590,  holding  that  city 
could  not  obstruct  owner's  use  of  wharf  not  inconsistent  with  its  full 
enjoyment  of  easement  dedicated;  London  &  S.  F.  Bank  v.  Oakland,  90 
Fed.  699,  dedication  of  street;  Demopolis  v.  Webb,  87  Ala.  664,  6  South. 
409,  where  street  was  dedicated  by  sale  of  lots  with  reference  to  map; 
Stone  V.  Brooks,  35  Cal.  501,  finding  dedication  of  street  where  owner  sold 
lots  at  auction  with  reference  to  a  plat  showing  such  intention;  San  Le- 
andro  v.  Le  Breton,  72  Cal.  175,  13  Pac.  407,  dedication  of  public  square; 
Yolo  V.  Barney,  79  Cal.  381,  12  Am.  St.  Bep.  156,  21  Pao.  835,  holding  land 


1099  CINCINNATI  v.  WHITE.  6  Pet.  431-444 

used  by  county  for  hospital  dedicated  to  public  use  although  use  was  revo« 
cable;  Noyes  v.  Ward,  19  Conn.  265,  to  point  that  property  may  be  dedi- 
cated to  public  use;  Mayor  v.  Franklin,  12  Ga.  246,  248,  where  mayor  and 
council  had  by  their  acts  of  assent  established  dedication  of  lot;  Rees  v. 
Chicago,  38  111.  337,  dedication  established  by  unequivocal  acts  of  owners 
and  continued  user  by  public;  Davidson  v.  Reed,  111  111.  169,  170,  53  Am. 
Bep.  614,  615,  where  dedication  of  burying-ground  was  established  by  acts 
in  pais ;  Maywood  Co.  v.  Maywood,  118  111.  71,  6  N.  E.  870,  as  to  public 
park ;  Williams  v.  Wiley,  16  Ind.  363,  Holcraf t  v.  King,  25  Ind.  359,  Evans- 
ville  V.  Evans,  37  Ind.  236,  as  to  public  alley;  Faust  v.  Huntington,  91  Ind. 
495,  implied  dedication  of  street;  Rhodes  v.  Brightwood,  145  Ind.  32,  43 
N.  E.  946,  express  dedication  of  park;  Rowan  v.  Portland,  8  B.  Mon.  247, 
finding  dedication  of  streets  and  waterfront  proved  by  map,  and  sales  with 
reference  to  it;  Lafayette  v.  Holland,  18  La.  291,  finding  dedication  of 
public  highway  and  levee;  New  Orleans  etc.  R.  R.  Co.  v.  Carrollton,  3  La. 
Ann.  283,  dedication  of  street  to  river  by  long  usage  and  assent;  Shreve- 
port  V.  Walpole,  22  La.  Ann.  529,  and  Pickett  v.  Brown,  18  Lia.  Ann.  562, 
J)oth  as  to  waterfront;  Baton  Rouge  v.  Bird,  21  La.  Ann.  246,  public 
squares;  Leonard  v.  Baton  Rouge,  39  La.  Ann.  281,  285,  4  South.  244,  246, 
State  v.  Lochte,  45  La.  Ann.  1411,  14  South.  218,  dedication  of  alley  used 
as  such  with  assent  of  owner;  Cole  v.  Sprowl,*35  Me.  170,  56  Am.  Dec.  700, 
dedication  of  road ;  Abbott  v.  Cottage  City,  143  Mass.  524,  58  Am.  Rep.  144, 
10  N.  E-  328,  as  to  park;  Gamble  v.  St.  Louis,  12  Mo.  622,  as  to  alley;  Han- 
nibal V.  Draper,  15  Mo.  640,  where  the  words  ** public  square*'  and  ''church 
ground"  on  map  established  dedication;  Murray  v.  Butte,  7  Mont.  67,  14 
Pac.  656,  Weeping  Water  v.  Reed,  21  Neb.  269,  31  N.  W.  801,  where  lots 
were  sold  with  reference  to  open  square  and  square  was  not  taxed;  State 
v.  Lake,  8  Nev.  284,  dedication  of  toll-road  established  by  statutory  con- 
tract and  acts  thereunder;  Dummer  v.  Den,  20  N.  J.  L.  107,  40  Am.  Bee. 
214,  dedication  of  market  place  by  map  and  references  to  it;  Smith  v. 
State,  23  N.  J.  L.  722,  finding  dedication  of  street  by  long  usage;  Trustees 
of  M.  E.  Church  v.  Council  of  Hoboken,  33  N.  J.  L.  25,  97  Am.  Dec.  705, 
dedication  of  square  designated  on  map;  Trustees  of  Watertown  v.  Cowen, 
4  Paige,  513,  27  Am.  Dec.  82,  as  to  public  square ;  Potter  v.  Chapin,  6  Paige, 
650,  where  funds  were  donated  for  schoolhouse  and  held  to  vest  in  trus- 
tees ;  Bissell  \.  N.  Y.  Central  R.  R.,  23  N.  Y.  66,  Cohoes  v.  Delaware  &  Hud- 
son Canal  Co.,  134  N.  Y.  403,  31  N.  E.  889,  holding  street  dedicated  to 
public  use ;  Brown  v.  Manning,  6  Ohio,  303,  27  Am.  Dec.  256,  public  square ; 
Parrish  v.  Stephens,  1  Or.  70,  76,  waterfront  and  street;  Carter  v.  Port- 
land, 4  Or.  346,  where  land  was  dedicated  for  park  by  parol;  Hughes  v. 
Providence  &  Worcester  R.  R.,  2  R.  I.  500,  State  v.  Travis  County,  85  Tex. 
441,  21  S.  W.  1031,  holding  that  dedication  ceased  when  land  was  no  longer 
used  for  purposes  intended  by  the  appropriation;  Llano  v.  Llano,  5  Tex. 
Civ.  App.  137,  23  S.  W.  1010,  where  facts  established  dedication  of  square; 
Smith  V.  Allen  (Tex.  Civ.  App.),  40  S.  W.  205,  dedication  of  street;  Whit- 
taker  v»  Ferguson,  16  Utah,  245,  51  Pac.  981,  dedication  of  public  highway; 
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Pierce  v.  Spafford,  53  Vt.  401,  dedication  of  land  fenced  out  from  farm 
for  burial  ground ;  Yates  v.  Warrentown,  84  Va.  340,  10  Am.  St.  Rep.  862, 
4  S.  E.  819,  holding  further  that  there  could  be  no  adverse  user  of  street 
as  against  the  public ;  Colbert  v.  Shepherd,  89  Va.  404, 16  S.  E.  247,  finding 
dedication  of  burial  lot  to  public  use;  Burmeister  v.  Howard,  1  Wash-  Ter. 
211,  where  vacated  alley  was  disposed  of  by  ordinance  upon  petition  of 
all  the  lot  holders  concerned;  Smith  v.  Cornelius,  41  W.  Va.  67,  30  L.  B.  A. 
750,  23  S.  E.  601,  where  undisputed  possession  for  one  hundred  and  nine- 
teen  years  established  State 's  title  to  public  square  and  baths ;  Sturmer  v. 
County  Court,  42  W.  Va.  731,  36  L.  R.  A.  303,  26  S.  E.  534,  dedication  of 
public  square  treated  as  such  for  over  eighty  years;  dissenting  opinion  in 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La.  255,  majority  holding 
circubistances  did  not  prove  dedication  of  batture;  dissenting  opinion  in 
Xiques  v.  Bujae,  7  La.  Ann.  506,  508,  majority  holding  that  spot  designated 
on  plan  for  the  erection  of  a  church  was  not  a  locus  publicus;  dissenting 
opinion  in  David  v.  New  Orleans,  16  La.  Ann.  411,  majority  finding  that 
private  ownership  of  market  place  was  not  divested;  dissenting  opinion  in 
Lee  v.  Lake,  14  Mich.  19,  90  Am.  Dec.  224,  majority  holding  evidence  in- 
sufficient  to  prove  dedication  of  public  square;  dissenting  opinion  in  Post 
Yj  Pearsall,  22  Wend.  444,  453,  majority  holdii^  that  public  right  of  land- 
ing and  deposit  could  not  be  •acquired  by  user;  Hobbs  v.  Lowell,  19  Pick. 
409,  31  Am.  Dec.  148,  dedication  of  road  clearly  proved;  Smith  v.  Public 
Schools,  30  Mo.  307,  where  alluvion  was  held  to  belong  to  public  and  not 
to  owner  of  adjoining  city  lot;  State  v.  Atherton,  16  N.  H.  209,  but  hold- 
ing discontinuance  of  highway  by  statute;  Union  Burial  Ground  v.  Robin- 
son, 5  Whart.  25;  Taylor's  Case, .29  Gratt.  795,  dedication  of  streets  and 
acceptance  by  legislature ;  Fort  Worth  Ry.  v.  Queen  City  Ry.,  71  Tex.  176, 
9  S.  W.  99,  where  there  was  a  dedication  of  street  subject  to  easement  of 
railway;  McManus  v.  Carmichael,  3  Iowa,  51,  arguendo. 

Distinguished  in  Irwin  v.  Dixion,  9  How.  31,  13  L.  Ed.  35,  and  Harding 
V.  Jasper,  14  Cal.  649,  holding^  that  assent  of  owner  did  not  clearly  appear ; 
Nelson  v.  Madison,  3  Biss.  248,  Fed.  Cas.  10,110,  holding  similarly;  Shultz- 
ner  v.  <State,  43  Ala.  31,  holding  evidence  insufficient  to  prove  dedication 
of  highway ;  San  Francisco  v.  Canavan,  42  Cal.  554,  holding  land  not  dedi- 
cated to  public  use  as  a  park,  for  want  of  acceptance  by  public;  Illinois 
Ins.  Co.  V.  Ldttlefield,  67  111.  374,  where  intention  to  make  a  strip  of  land 
a  public  alley  did  not  appear;  Linton  v.  Guillote,  10  Rob.  (La.)  360,  where 
intention  to  dedicate  street  had  been  abandoned;  Gleisse  v.  Winter,  9  La. 
153,  Crossman  v.  Vignaud,  14  La.  176,  dedication  of  alley  not  proved; 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La.  237,  245,  36  Am.  Dec. 
648,  654,  holding  that  the  batture  formed  by  alluvion  belonged  to  private* 
riparian  Owners;  Saulet  v.  New  Orleans,  10  La.  Ann.  82,  where  evidence 
was  insufficient  to  prove  city's  title  to  property;  David  v.  New  Orleans, 
16  La.  Ann.  406,  79  Am.  Dec.  690,  holding  similarly  as  to  market-place; 
Torres  v.  Fargoust,  37  La.  Ann.  501,  where  want  of  owner's  intention  to 
dedicate,  defeated  public's  claim  to  road;  so  in  White  Bear  v.  Stewart,  40 
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Minn.  287,  41  N.  W.  1046,  as  to  block  of  land ;  Vick  v.  Mayor  of  Vicksburg,' 
1  How.  (M^ss.)  429,  433,  81  Am.  Dec.  170,  174,  holding,  however,  no  dedi- 
cation of  commons  and  street;  Hopkinson  v.  McKnight,  31  N.  J.  L.  426, 
as  to  alley;  Schermerhom  v.  Mayor  New  York,  3  Edw.  Ch.  123,  finding 
no  act  on  part  of  owner  to  show  an  appropriation  of  a  common;  Reming- 
ton V.  Millerd,  1  R.  I.  97,  and  Simmons  v.  Mumford,  2  R.  I.  187,  where 
intent  to  dedicate  street  was  not  proved;  Skeen  v.  Lynch,  1  Rob.  (Va.) 
191,  holding,  however,  that  evidence  was  insufficient  to  prove  dedication 
of  strip  of  land;  United  States  v.  Chicago,  7  How.  196,  12  L.  Ed.  665,  hold- 
ing there  could  be  no  such  occupation  by  city  of  streets  in  government 
reservation;  Boemer  v.  McKillip,  52  Kan.  518,  35  Pac.  7,  holding  dedica-< 
tion  of  alley  was  not  established  for  want  of  ratification  by  donor  after 
property  was  acquired;  Skrainka  v.  Allen,  2  Mo.  App.  398,  holding  that 
intention  to  dedicate  lands  held  by  a  stranger  but  afterward  acquired  will 
not  conclude  such  owner;  Rector  v.  Hartt,  8  Mo.  457,  41  Am.  Dec.  664, 
holding  that  more  ample  proof  is  required  where  owner  seeks  advantage 
by  dedication;  Associates  v.  Jersey  City,  8  N.  J.  Eq.  723,  holding  that  city 
had  no  right  to  wi^en  dedicated  streets  along  river  where  limits  had  been 
clearly  made;  Post  v.  Pearsall,  22  Wend.  435,  436,  479,  holding  that  there 
could  be  no  dedication  of  a  public  right  of  landing  and  deposit  for  all  the 
citizens  of  the  State;  Rives  v.  Dudley,  3  Jones  Eq.  136,  67  Am.  Dec.  238; 
where  bridge  company  entered  and  occupied  land  for  its  own  gain,  held 
that  the  use  could  not  be  evidence  of  dedication;  Oswald  v.  Grenet,  15 
Tex.  123,  where  there  was  no  evidence  of  use  as  a  common,  and  nothing  to 
show  for  what  it  was  designed.  .       ^ 

Implied  acceptance  by  public  user  of  land  dedicated  to  public  use. 
Note,  8  Ann.  Cas.  792. 

Long  use  of  public  road  as  evidence  of  dedication.    Note,  12  E.  B.  0. 
522,  524. 

Owner  of  soil  over  which,  througli  dedication,  the  public  have  acquired 
rights  cannot  bring  ejectment,  as  his  possession  would  be  repugnant  to  public 
right. 

Approved  in  Reeves  v.  Low,  8  App.  D.  C.  17, 18,  following  rule ;  Anderson  v. 
Messenger,  168  Fed.  260,  85  C.  C.  A.  468,  holding  where  defendant  estopped 
to  deny  plaintiff's  title,  he  could  not  set  up  superior  title  of  his  own;  Con- 
radt  v.  Miller,  2  Alaska,  436,  injunction  lies  to  prevent  erection  of  wharves 
or  warehouses  by  private  persons  on  public  highway  or  navigable  streams 
in  front  of  plaintiff's  property,  where  he  shows  special  injury;  San  Fran- 
cisco V.  Grote,  5  Cal.  Unrep.  618,  47  Pac.  941,  holding  city  could  not  main- 
tain ejectment  to  recover  possession  of  street  dedicated  by  user  without 
showing  ownership  in  fee ;  Weyler  v.  Gibson,  110  Md.  652,  17  Ann.  Cas.  731, 
73  Atl.  263,  holding  owner  of  fee  could  recover  possession  of  street  when 
State  had  taken  possession  for  penitentiary  building,  but  not  as  against 
city's  easement  for  street;  Ford  v.  Tupper  &  Cushman,.87  Vt.  66,  47 
L.  B.  A.  (N.  8.)  605,  88  Atl.  6,  holding  owner  could  not  recover  where 
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premises  were  subject  to  easement  to  others ;  Doe  v.  Considine,  6  Wall.  470, 
18  L.  EcL  873,  where  it  is  held  that  one  holding  legal  fee  as  dry  trast  eould 
not  bring  ejectment  against  those  entitled  to  beneficial  use;  Dickerson  v. 
Colgrove,  100  U.  S.  582,  26  L.  Ed.  620,  denying  the  action  to  a  plaintiff 
estopped  from  asserting  title ;  Doe  v.  Jones,  11  Ala.  86,  holding,  that  owner 
cannot  bring  ejectment  for  misuser  by  public;  Forney  v.  Calhoun  Co.,  84 
Ala.  221,  4  South.  154,  Brown  v.  Doe,  7  How.  (Miss.)  184,  refusing  eject- 
ment to  a  trustee,  brought  against  beneficiary;  Reid  v.  Board  of  Education, 
73  Mo.  306,  denying  ejectment  to  owner  of  fee  where  block  was  dedicated 
to  general  public  uses;  Hunter  v.  Trustees  Sandy  Hill,  6  Hill,  411,  apply- 
ing rule  where  burying  ground  had  been  dedicated  and  afterward  used  for 
highway;  Moose  v.  Carson,  104  N.  C.  436,  17  Am.  St.  Bep.  684,  7  L.  B.  A 
550,  10  S.  E.  690,  holding  that  if  fee  were  vested  in  the  town,  its  grantees 
would  still  be  prevented  from  occupying  street ;  Central  P.  R.  R.  v.  Benity, 
5  Sawy.  120,  Fed.  Cas.  2551,  allowing  owner  of  right  of  way  to  eject  occu- 
pant; Olive  V.  Adams,  50  Ala.  374,  holding  vendor  must  show  right  of 
possession  in  order  to  maintain  ejectment;  Tennessee  &  Coosa  R.  R.  Co. 
v.  East  Alabama  Ry.  Co.,  75  Ala.  525,  51  Am.  Bep.  477,  allowing  eject- 
ment to  railroad  to  recover  its  roadbed  and  right  of  way ;  Elyton  Land  Co. 
V.  South  &  North  Alabama  R.  R.  Co.,  95  Ala.  648,  10  South.  274,  holding, 
if  misuser  were  shown,  owner  could  not  eject  railroad  entitled  to  exclusive 
possession;  Cobb  v.  Lavalle,  89  HI.  334,  action  denied  to  lessor  as  not  hav- 
ing right  of  possession;  Winona  v.  Huff,  11  Minn.  136,  allowing  ejectment 
to  city  to  recover  possession  of  public  square,  being  entitled  to  possession; 
Hoboken  Land  etc.  Co.  v.  Mayor,  36  N.  J.  L.  544,  allowing  ejectment  to 
public  to  maintain  right  of  acceiss  to  river ;  Tarpey  v.  Salt  Co.,  5  Utah,  214, 
14  Pac.  341,  holding  that  one  entitled  to  possession  under  lease  might  brin<; 
ejectment;  dissenting  opinion  in  Wager  v.  Troy  Union  R.  R.  Co.,  25  N.  Y. 
540,  majority  owner  of  land  taken  for  street  may  maintain  ejectment  where 
railroad  uses  street;  Stirman  v.  Cravens,  29  Ark.  560,  as  to  parties  entitled 
to  possession;  Johnson  v.  Lancaster,  5  Ga.  45,  arguendo;  dissenting  opinion 
in  Pino  v.  Hatch,  1  N.  M.  144,  arguendo;  Burmeister  v.  Howard,  1  Wash. 
Ter.  213,  holding  that  owner  of  fee  disposing  of  equitable  title  may  be 
prevented  from  obtaining  possession. 

Disting^uished  in  Korsstrom  v.  Barnes,  156  Fed.  284,  holding  estoppel 
arising  from  laches  was  equitable  defense  not  cognizable  in  action  at  law 
in  Federal  court;  Bork  v.  United  N.  J.  etc.  Co.,  70  N.  J.  L.  269,  108  Am. 
St.  Bep.  808,  64  L.  B.  A.  836,  57  Atl.  413,  owner  of  fee  of  land  subject  to 
easement  of  public  highway  may  maintain  ejectment  against  intruder  who 
appropriates  same  to  {)nrpose  foreign  to  easement;  Qreen  v.  Tacoma,  51 
Fed.  623,  allowing  ejectment  to  owner  where  city  appropriated  lands  with- 
out her  knowledge  or  consent;  Fears  v.  Merrill,  9  Ark.  565,  50  Am.  Dec 
230,  holding  that  vendor  may  bring  ejectment  upon  notice  under  executory 
contract,  if  purchase  price  is  not  paid  when  due. 
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Doubted  in  Williams  v.  Milwaukee  Industrial  etc.  Assn.,  79  Wis.  533, 
48  N.  W.  667,  where  owner  sought  to  eject  lessee  of  city  for  misuser  of 
public  square. 

Denied  in  French  v.  Roff,  67  N.  J.  L.  263,  91  Am.  St.  Rep.  435,  436,  51 
Atl.  510,  rule  is  otherwise  in  New  Jersey;  I'aylor  v.  Armstrong,  24  Ark. 
105,  holding  that  owner  of  fee  may  bring  ejectment  against  one  obstruct- 
ing street,  and  recover,  subject  to  public  easement;  so  in  Terre  Haute  etc. 
R.  R.  Co.  V.  Rodel,  89  Ind.  129,  46  Am.  Rep.  165,  permitting  ejectment 
against  railroad;  Trustees  of  Aug^ta  v.  Perkins,  3  B.  Mon.  444,  ejectment 
to  recover  possession  of  public  square  brought  by  holders  of  fee;  Thomas 
V.  Hunt,  134  Mo.  399,  32  L.  R.  A.  859,  35  S.  W.  582,  allowing  action  against 
defendants  who  fenced  in  street,  cutting  off  plaintiffs*  access  to  it;  War- 
wick V.  Mayo,  15  Qratt.  546,  Gardiner  v.  Tisdale,  2  Wis.  196,  60  Am.  Dec. 
419,  holding  that  original  owner  may  bring  ejectment  against  one  who 
occupies  land  to  the  exclusion  of  the  public. 

Rights  and  remedies  of  person  over  whose  land  highway  has  been 
established.    Note,  28  Am.  Dec.  304. 

For  what  property  or  invasion  of  possession  ejectment  is  maintain- 
able.   Note,  116  Am.  St.  Rep.  568,  569. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  783, 
787. 

Municipal  power  over  nuisances  affecting  highways  and  waters.    Note, 
39  L.  R.  A.  650. 

Miscellaneous.  Cited  in  Cincinnati  v.  Louisville  etc.  R.  Co.,  223  U.  S.  399, 
56  L.  Ed.  488,  32  Sup.  Ct.  267,  historically  referring  to  principal  case; 
Hough  V.  Porter,  51  Or.  397,  98  Pac.  1094,  as  illustration  of  easement  for 
public  use;  Franklin  v.  Mayor,  12  Ga.  261,  as  an  authority  for  liberality 
in  admitting  evidence  to  prove  dedication;  dissenting  opinion  in  Gould  v. 
Hudson  River  R.  R.  Co.,  6  N.  Y.  557,  discussing  rights  of  riparian  own- 
ers; Roberts  v.  Turnpike  Co.,  98  Tenn.  135,  38  S.  W.  588,  holding  that 
dedication  may  be  made  by  an  equitable  owner,  subject  to  rights  of  holder 
of  legal  title. 
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It  l8  snincient  if  the  Indictment  cbarges  the  offense  in  the  wordE  of  the 
act  defining  it,  under  act  of  neutrality,  1818. 

Approved  in  Graham  v.  People,  181  111.  488,  55  N.  E.  181,  applying  rule 
to  indictment  for  obtaining  money  by  confidence  game;  United  States  v. 
O'Sullivan,  27  Fed.  Cas.  369,  holding  indictment  suffidient,  though  omit- 
ting particulars  constituting  offense. 

Violation  of  neutrality,  described  in  act  of  neutrality  of  1818,  consists 
principally  in  intention  with  which  preparations  for  employment  of  vessel  are 
made.  Preparations  must  be  made,  and  fixed  intention  formed  within  limits 
of  United  States. 
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Approved  in  United  States  v.  The  Mary  N.  Hogan,  18  Fed.  538,  where 
an  expedition  was  dispatched  from  separate  ports  to  aid  Haitian  insur- 
gents; The  City  of  Mexico,  24  Fed.  38,  where  plans  for  an  apparently 
hostile  trip  were  not  formed  within  limits  of  United  States;  The  City  of 
Mexico,  28  Fed.  151,  152,  holding  that  acts  of  hostility  against  Honduras 
were  intended  at  time  of  fitting  out;  The  Conserva,  38  Fed.  436,  439,  dis- 
missing libel  where  the  fitting  out  of  vessel  for  Haitian  rebels  was  sim- 
ply commercial  adventure;  The  Laurada,  85  Fed.  768,  dismissing  libel 
against  vessel  for  being  fitted  out  in  aid  of  Cuban  insurgents;  The  Meteor, 
17  Fed.  Cas.  200,  condemning  property  employed  with  intent  to  aid  Chile 
against  Spain. 

Meaning  of  "furnish,"  "furnished,"  or  "furnishing."    Note,  Ann.  Gas. 
1913A,  1233. 

The  Intent  with  which  an  act  Is  done  Is  exclusively  for  the  Jury  to  decide. 

Cited  in  Lee  v.  Lee,  8  Pet.  50,  8  L.  Ed.  863,  submitting  to  jury  .question 
of  intention  to  evade  certain  laws. 

Oollectors  are  not  authorized  to  detain  armed  vess^  about  to  depart  from 
United  States,  unless  it  seems  probable  that  owners  intend  to  commit  hostili- 
ties against  friendly  powers. 

Cited  in  The  City  of  Mexico,  24  Fed.  42,  where  the  departure  was  held 
wholly  peaceable. 

Word  ''people/'  used  in  act  of  neutrality  of  1818,  is  merely  descriptive, 
and  one  of  denoTuinations  applied  to  foreign  power,  and  its  application  in  an 
indictment  may  be  explained  by  other  provisions. 

Cited  in  The  Three  Friends,  166  U.  S.  58,  41  L.  Ed.  917,  17  Sup.  Ct.  500 
(reversing  s.  c,  78  Fed.  178),  an  indictment  for  fitting  out  a  steamboat 
for  the  insurgents  of  Cuba;  Wyatt  v.  Larimer,  1  Colo.  App.  495,  29  Pae. 
91 1,  holding  that  the  words  "people"  and  "public"  are  synonymous  in  State 
Constitution. 

Distinguished  in  United  States  v.  Trumbull,  48  Fed.  105,  holding  that  it 
could  not  apply  to  "Congressional  Party"  of  Chile,  which  was  in  no  way 
recognized  by  United  States ;  The  Itata,  56  Fed.  512,  15  U.  S.  App.  1,  hold- 
ing similarly  as  to  same  party;  dissenting  opinion  in  The  Three  Friends, 
166  U.  S.  75,  76,  77,  41  L.  Ed.  922,  923, 17  Sup.  Ct.  508,  majority  holding  that 
word  did  apply  to  Cuban  insurgents. 

Miscellaneous.  Cited  in  Graham  v.  People,  181  111.  489,  55  N.  E.  192, 
to  point  that  an  attempt  is  not  completed  crime;  Doe  V.  Mobile,  9  How. 
469,  13  L.  Ed.  219;  Barclay  v.  Howell,  6  Pet.  498,  8  L.  Ed.  477;  State  v. 
Jersey  City,  34  N.  J.  L.  432. 

6  Pet.  470-497,  8  L.  Ed.  467,  UNITED  STATES  V.  KOUBSE. 

Under  act  of  1820,  authorizing  warrant  of  distress  from  Treaniry  Depart- 
ment, citizen  may  file  bill  in  equity  in  Federal'  District  Court  to  arrest  sommary 
proceedings  by  government  under  that  act.  s 
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Diistinguishcd  in  United  States  v.  Dillin,  168  Fed.  816,  819,  94  C.  C.  A. 
337,  holding  defaulting  officer  properly  held  under  distress  warrant  issued 
under  Rev.  Stats.,  §  3625 ;  Briggs  v.  Light-Boats,  11  Allen,  176,  holding 
that  a  lien  upon  vessels  belonging  to  the  government  could  not  be  en- 
forced ;  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  239,  27  L.  Ed. 
188,  1  Sup.  Ct.  276,  majority  allowing  suit  of  ejectment  to  be  brought 
against  agents  of  the  United  States. 

If  new  Jurisdiction  be  conferred  and  special  mode  provided  for  Its  exer- 
cise, remedy  must  be  strictly  followed  according  to  statute,  and  It  negatives 
right  to  appeal  In  any  manner  other  than  one  provided;  accordingly,  there  Is 
no  right  of  appeal  In  government  from  Injunction  staying  warrant  of  distress 
frozd  Treasury  Department. 

Approved  in  District  of  Columbia  v.  Prospect  Hill  Cemetery,  6  App. 
D.  C.  611,  holding  order  on  motion  to  vacate  order  of  Supreme  Court  of 
District  confirming  repK)rt  on  condemnation  was  not  appealable;  State  v. 
Thayer,  158  Mo.  54,  62,  58  S.  W.  14,  18,  holding  defendant  entitled  to 
appeal  from  Criminal  Court  of  Jackson  County. 

Cited  in  United  States  v.  Cox,  11  Pet.  165,  9  L.  Ed«  673,  dismissing 
appeal  from  District  Court  in  a  case  brought  under  act  of  the  15th  of 
May,  1820;  Holmes  v.  Jennison,  14  Pet.  621,  10  L.  Ed.  623,  dismissing  writ 
of  error  to  State  court  to  revise  proceedings  on  writ  of  habeas  corpus; 
United  States  v.  Knight,  1  Black,  490,  17  L.  Ed.  80,  holding  that  Federal 
Supreme  Court  had  no  power  to  receive  evidence  after  decree  passed  re- 
specting Mexican  land  grants;  United  States  v.  Bolton,  24  Fed.  Cas.  1198, 
holding  that  rules  of  equity  allowing  review  not  applicable  to  proceedings 
to  determine  validity  of  Mexican  land  grants;  Wheaton  v.  United  States, 
8  Blatchf.  475,  Fed.  Cas.  17,487,  following  rule;  Wales  v.  Lyon,  2  Mich. 
282,  holding  previous  judgement  a  bar;  dissenting  opinion  in  Ex  parte 
Bradley,  7  Wall.  384,  19  L.  Ed.  221,  majority  issuing  mandamus  to  inferior 
court  which  disbarred  an  attorney  without  jurisdiction. 

Distinguished  in  Ex  parte  Zellner,  9  Wall.  247,  19  L.  Ed.  666,  allowing 
an  appeal  from  Court  of  Claims  by  virtue  of  general  powers  conferred. 

District  Court's  jurisdiction  Is  limited  to  cases  at  law,  and  of  admiralty 
and  maritime  jurisdiction,  and  judgments  at  law  must  be  removed  by  writ  of 
error. 

Cited  in  United  States  v.  Haynes,  2  McLean,  156,  Fed.  Cas.  15,335,  dis- 
missing appeal  to  Circuit  Court  in  an  action  on  official  bond. 

No  cause  can  be  revised  In  Supreme  Court  by  writ  of  error  that  was 
brought  from  District  to  Circuit  Court  in  any  other  way  than  by  appeal,  an4 
no  cause,  except  of  admiralty  and  maritime  jurisdiction,  can  be  so  appealed. 

Cited  in  United  States  v.  Certain  Hogsheads  of  Molasses,  1  Curt.  276, 
Fed.  Cas.  14,766,  allowing  an  appeal  in  a  suit  in  admiralty  for  forfeiture 
of  goods;  The  Oriental|  2  Flipp.  39,  45,  Fed.  Cas.  10,570,  dismissing  an 
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appeal  in  admiralty  because  not  taken  to  term  of  Circuit  Court  next  suc- 
ceeding term  of  District  Court  at  which  decree  was  rendered. 

In  case  In  chancery  motion  to  dismiss  for  want  of  Jurisdiction  may  involve 
all  objections  to  Jurisdiction  which  may  he  urged  without  consideration  of 
merits  of  case. 

Approved  in  Miltimore  v.  Hoffman,  125  Wis.  562,  104  N.  W.  842,  where 
appeal  from  Justice's  Court  was  perfected  and  Circuit  Court  found  justice 
had  no  jurisdiction,  it  was  its  duty  to  dismiss  action ;  Wenbei^  v.  A  Cargo 
of  Mineral  Phosphate,  15  Fed.  286,  passing  upon  question  of  jurisdiction 
in  an  admiralty  cause,  upon  motion  hcfore  trial;  Williamson  v.  Middlesex 
Common  Pleas,  42  N.  J.  L.  393,  holding  that  Common  Pleas  having  found 
want  of  jurisdiction  in  Justice's  Court,  should  have  dismissed  action; 
Thornton  v.  Baker,  35  R.  I.  556,  2  Am.  St.  Bep.  928,  10  Atl.  619,  applying 
rule  in  State  court's  appellate  jurisdiction  over  prohate  jurisdiction  of 
inferior  courts;  Sioux  Falls  National  Bank  v.  McKee,  3  S.  D.  3,  50  N.  W. 
1057,  holding  that  jurisdiction  in  foreclosure  suit  may  he  reviewed  on 
appeal;  Fox  v.  Nachtsheim,  3  Wash.  688,  29  Pac.  142,  entertaining  an 
appeal  in  an  equity  cause  from  a  judgment  void  because  rendered  on 
Sunday. 

Right  of  State  to  plead  statute  of  limitations  as  to  claim  against  it. 
Note,  10  Ann.  Gas.  595. 

Miscellaneous.  Cited  in  United  States  v.  Nourse,  9  Pet.  25,  9  L.  Ed.  38, 
a  suit  on  same  account  as  set  out  in  principal  case. 

6  Pet.  498>514,  8  L.  Ed.  477,  BABOLAY  V.  HOWELL'S  LESSEE. 

In  modem  practice,  far  less  certainty  is  requisite  in  describing  premises 
in  an  action  of  ejectment  than  formerly  and  general  description  is  good. 

Approved  in  Veronda  &  Ricoletto  v.  Dowdy,  13  Ariz.  266,  108  Pac.  482, 
description  of  mining  claim  held  sufficient ;  State  v.  Heaphy,  88  Vt.  430,  92 
Atl.  814,  description  of  land  held  sufficient;  College  Comer  v.  Moss,  92 
Ind.  123,  whore  statute  requires  a  description  of  premises  with  reasonable 
certainty;  Reid  v.  Mitchell,  95  Ind.  401,  holding  inaccurate  description 
sufficient  after  verdict;  Postlewaite  v.  Wise,  17  W.  Va.  10,  where  prem- 
ises were  described  by  boundaries  set  out  in  detail  and  held  sufficient. 

Recovery  in  ejectment  of  part  under  claim  for  whole.    Note,  54  Am. 
Dec.  415,  418. 

A  surveyor's  map,  and  his  declarations  made  at  time  act  was  done,  and 
within  scope  of  his  authority,  afterward  confirmed  by  his  principal,  are  evi- 
dence of  dedication  to  public  use. 

Approved  in  Morris  v.  United  States,  174  U.  S.  246,  43  L.  Ed.  964,  19 
Sup.  Ct.  685,  founders  of  Washington  intended  to  establish  street  or  levee 
along  Potomac;  Snowdcn  v.  Loree,  122  Fed.  497,  laying  out  of  Allegheny 
by  State  constilutcd  a  dedication  of  streets  shown  on  plan  adopted;  Evans 
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y.  Blaskenshipy  4  Ariz.  315,  39  Pac.  813,  determining  dedication  of  land 
as  pubHc  square;  Seattle  v.  Hinckley,  67  Wash.  275,  121  Pac.  %45,  holding 
evidence  showed  dedication  of  strip  of  land  as  public  street;  Potomac 
Steamboat  Co.  v.  Upper  Potomac  Steamboat  Co.,  109  U.  S.  679,  27  L.  Ed.  1073 , 
3  Sup.  Ct.  449,  holding  that  riparian  rights  passed  by  deed  to  government  of 
adjoining  land;  London  &  S.  F.  Bank  v.  Oakland,  86  Fed.  32,  where  filing 
and  recording  of  map  amounted  to  dedication ;  Mayor  of  Macon  v.  Frank- 
lin, 12  Ga.  246,  254,  256,  where  dedication  was  determined  by  survey, 
declarations  and  ratifications;  Harrison  v.  Augusta  Factory,  73  Ga.  449, 
Boyer  v.  State,  16  Ind.  452,  holding  user  of  street  by  public  and  by  the 
authorities  having  charge  of  highways  to  be  evidence  of  acceptance ;  Haight 
V.  Keokuk,  4  Iowa,  215,  holding  width  of  street,  not  limited  by  dotted  lines 
on  plat;  Rowan's  Exrs.  v.  Portland,  8  B.  Mon.  247,  a  dedication  of  water- 
front and  streets  by  plat  and  acts  of  proprietor;  T3nnason  v.  Bates,  14 
Wend.  685,  admitting  parol  testimony  to  show  what  location  was  intended 
by  parties  to  a  deed;  Irwin  v.  Dixion,  9  How.  31,  13  L.  Ed.  34,  holding, 
however,  that  there  was  no  dedication  for  want  of  assent  and  exclusive 
use;  Kittle  v.  Pfeiffer,  22  Cal.  489,  where  dedication  was  proved  by  quit- 
claim deed  and  description  in  mortgage;  Illinois  Ins.  Co.  v.  Littlefield,  67 
111.  374,  holding,  however,  that  certain  words  in  deed  were  insufficient  to 
constitute  dedication;  Evansville  v.  Evans,  37  Ind.  236,  where  dedication 
was  established  by  acts  and  declarations;  Trustees  of  Dover  v.  Fox,  9  B. 
Mon.  201,  where  dedication  of  waterfront  was  established  by  parol  and 
by  plat  of  town;  Wickliffe  v.  Lexington,  11  B.  Mon.  163,  a  dedication  of 
streets  established  by  deeds  and  parol  testimony;  Rector  v.  Hartt,  8  Mo. 
458,  arguendo;  Cohoes  v.  Delaware  &  H.  C.  Co.,  134  N.  Y.  403,  31  N.  E. 
889,  restraining  railroad  from  obstructing  dedicated  street ;  Carter  v.  Port- 
land, 4  Or.  343,  346,  where  dedication  of  parks  was  established  by  parol; 
Burrows  v.  Guest,  5  Utah,  98,  100,  12  Pac.  850,  851,  as  to  width  of  street 
delineated  upon  plat  and  established  by  user;  Gardiner  v.  Tisdale,  2  Wis. 
192,  60  Am.  Dec.  416,  holding  that  a  public  landing  may  be  the  subject  of 
dedication;  dissenting  opinion  in  Franklin  Bank  v.  Steward,  37  Me.  530, 
as  to  declarations  of  bank  cashier,  admitting  payment  of  note. 

Distinguished  in  Ellicott  v.  Pearl,  1  McLean,  210,  Fed.  Cas.  4386,  reject- 
ing declarations  of  a  deceased  surveyor -as  to  a  particular  fact  as  a  corner 
of  survey;  Franklin  Bank  v.  Steward,  37  Me.  526,  rejecting  declarations 
of  bank  cashier  not  made  as  part  of  any  transaction;  People  v.  Beaubien, 
2  Doug.  (Mich.)  277,  where  there  was  no  dedication  for  want  of  assent 
and  acceptance ;  Baker  v.  St.  Paul,  8  Minn.  4^4,  holding  dedication  revoked 
before  acceptance;  Vick  v.  Mayor  of  Vicksburg,  IHow.  (Miss.)  433,  81 
Am.  Dec.  174,  holding  that  owner's  design  to  dedicate  street  and  water- 
front was  not  consummated  or  proved;  Remington  v.  Millerd,  1  R.  I.  97, 
where  there  was  no  acceptance  by  the  public. 

Admissibility  of  declarations  of  deceased  surveyor  as  to  boundary. 
Note,  15  Ann.  Gas.  875. 
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Where  plat  sIiowb  no  limit  to  width  of  street  short  of  xirer,  it  is  to  be 
Inferred  that  no  i^eservation  was  intended  by  the  original  iceprietors. 

Approved  in  Morris  v.  United  States,  174  U.  S.  267,  43  L.  Ed.  971,  19 
Sup.  Ct.  677,  rights  of  owners  on  Water  Street,  Washington,  do  not  extend 
beyond  line  of  street;  Penaukee  v.  Savoy  and  Another,  103  Wis.  279,  74 
Am.  St.  Bep.  864,  79  N.  W.  439,  where  boundaries  of  public  street  and 
water  meet,  public  right  is  continuous;  Geiger  v.  Filor,  8  Fla.  345,  holding 
further  that  use  ^f  a  street  to  a  river,  by  a  public,  cannot  be  obstructed ; 
Haight  V.  Keokuk,  4  lowa^  215,  holding  that  width  of  street  was  not  lim- 
ited by  dotted  lines  on  the  plat;  Rowan  v.  Portland,  8  B.  Mon.  244.  hold- 
ing waterfront  dedicated  to  public  use  with  certain  exceptions;  Leonard 
V.  Baton  Rouge,  39  La.  Ann.  281,  282,  4  South.  244,  holding  dedication  of 
waterfront  to  public  uses  established;  Stetson  v.  Bangor,  60  Me.  318,  hold- 
ing that  flats  below  high-water  mark  were  dedicated  as  a  highway;  Backus 
V.  Detroit,  49  Mich.  117,  43  Am.  Rep.  453,  13  N.  W.  383,  affirming  city's 
right  to  wharf ^e  site;  Parrish  v.  Stephens,  1  Or.  63,  76,  where  dedication 
of  waterfront  was  presumed  from  plat ;  Potomae  S.  Co.  v.  Upper  Potomac 
S.  Co.,  109  U.  S.  679,  27  L.  Ed.  1073,  3  Sup.  Ct.  449,  arguendo;  Bowman 
V.  Wathen,  2  McLean,  381,  Fed.  Cas.  1740,  as  to  rights  of  riparian  own- 
ers; Simons  v.  French,  26  Conn.  354,  where  reservation  was  presumed 
from  accurate  limits  described  in  conveyance  of  abutting  property;  dis- 
senting opinion  in  Gould  v.  Hudson  R.  R.  Co.,  6  N.  Y.  557,  majority  hold- 
ing that  riparian  owner  has  no  control  over  property  between  high  and 
low  water  mark. 

Distinguished  in  Hoboken  v.  Penn.  R.  R.  Co.,  124  U.  S.  679,  31  L.  Ed. 
548,  8  Sup.  Ct.  649,  where  statute  regulated  the  acquisition^ of  property 
made  by  extending  high-wAter  mark ;  Associates  v.  Jersey  City,  8  N.  J.  Eq. 
723,  where  land  along  river  had  been  clearly  reserved  on  map  and  survey 
dedicating  streets  to  city;  McLaughlin  v.  Stevens,  18  Ohio,  97,  where  the 
map  did  show  a  limit  to  street,  and  excluded  inference  of  dedication  of 
waterfront;  Skeen  v.  Lynch,  1  Rob.  (Va.)  193,  where  there  were  also  acts 
of  ownership  inconsistent  with  dedication ;  Diedrich  v.  Northwestern  Union 
Ry.  Co.,  42  Wis.  260,  24  Am.  Rep.  404,  where  inference  was  overcome  by  for- 
mer adjudication  of  court  finding  no  dedication. 

Leaving  blank  in  plat  as  dediclttion.    Note,  23  L.  B.  A.  (N.  S.)  811. 

Effect  of  deed  to  carry  title  to  water's  edge  where  street  or  highway 
intervenes.    Note,  13  L.  R.  A.  (N.  S.)  553. 

There  may  be  a  dedication  of  streets,  although  the  ground  claimed  is  not 
in  a  situation  to  be  used  as  such,  and  had  not  been  so  used. 

Approved  in  Morris  v.  United  States,  174  U.  S.  287,  43  L.  Ed.  979,  19 
Sup.  Ct.  685,  lots  bounded  by  Water  Street,  Washington,  carry  no  riparian, 
rights;  Holmes  v.  Cleveland,  C.  &  C.  R.  Co.,  93  Fed.  109,  nonuser  of  street 
owing  to  inroads  of  adjoining  lake  is  not  abandonment  thereof;  London 
&  San  Francisco  Bank  v.  City  of  Oakland,  90  Fed.  701,  forty  years*  non- 
user  of  part  of  dedicated  street  does  not  prevent  subsequent  opening  up 
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thereof;  Gordon  County  v.  Mayor,  128  Ga.  785,  68  S.  E.  362,  holding  dedi- 
cation to  officers  of  city  to  be  formed  gave  title  in  trust  f6r  city  when  it 
came,  into  existence ;  Shearer  v.  Reno,  36  Nev.  463,  136  Pac.  709,  holding 
dedication,  after  sales  made  with  reference  thereto,  not  affected  by  fact 
land  is  not  at  once  subjected  to  designed  use;  Ewing  v.  Burnet,  11  Pet. 
53,  9  L.  Ed.  629,  holding  that  there  may  be  adverse  possession  without 
occupation,  cultivation  or  residence;  Trustees  Vincennes  University  v.. In- 
diana, 14  How.  274,  14  L.  Ed.  418,  where  a  grant  was  reserved  for  use  of 
a  seminary  of  learning,  although  there  was  none  in  existence  competent 
to  take  it;  Potomac  S.  Co.  v.  Upper  Potomac  S.  Co.,  109  U.  S.  684,  27 
L.  Ed.  1074,  3  Sup.  Ct.  452,  where  street  was  not  in  condition  to  be  used 
as  such;  London  &  S.  F.  Bank  v.  Oakland,  86  Fed.  34,  where  only  a  por- 
tion of  street  had  been  used;  Rowan  v.  Portland,  8  B.  Mon.  250,  as  to 
waterfront;  Trustees  M.  E.  Church  v.  Mayor  of  Hoboken,  33  N.  J.  L.  22, 
97  Am.  Dec.  703,  where  a  square  dedicated  on  map  had  not  been  used  as 
such  for  many  years;  Hoboken  Land  etc.  Co.  v.  Mayor,  36  N.  J.  L.  544, 
applying  rule  where  street  was  filled  up  and  extended  by  private  parties; 
McCormick  v.  Mayor,  45  Md.  524,  arguendo;  Royall  v.  Lisle,  15  Ga.  548, 
60  Am.  Dec.  714,  where  facts  were  not  sufficient  to  constitute  adverse  pos- 
session; Menkens  v.  Ovenhouse,  22  Mo.  75,  giving  effect  to  adverse  pos- 
session, although  land  was  often  untenanted  and  fences  thrown  down; 
Whitehead  v.  Foley,  28  Tex.  285,  291,  holding  that  adverse  possession 
could  not  extend  to  marked  boundary  under  void  survey. 

Dedication  of  land  in  which  third  persons  have  interest.    Note,  31 
L.  R.  A.  (N.  S.)  1026. 

Where  property  is  dedicated  to  public  use,  for  particular  purpose,  and  it  is 
appropriated  by  city  authorities  for  an  entirely  different  purpose,  it  does  not 
revflft  to  original  owner.  , 

Approved  in  McAlpine  v.  Chicago  etc.  Ry.  Co.,  68  Kan.  214,  75  Pac.  75, 
64  L.  R.  A.  85,  following  rule ;  Douglass  v.  Leavenworth^  6  Kan.  App.  100, 
49  Pac.  677,  annulling  ordinance  for  construction  of  depot  in  public  street ; 
Hand  v.  St.  Louis,  158  Mo.  212,  59  S.  W.  94,  lot  deeded  city  for  market 
does  not  revert  though  used  for  another  purpose;  Porter  v.  International 
Bridge  Co.,  200  N.  Y.  249,  21  Ann.  Oas.  684,  93  N.  E.  720,  holding  use  of 
public  square  for  railroad  and  bridge  approach  not  inconsistent  with  use 
to  which  dedicated ;  Dallas  v.  Gibbs,  27  Tex.  Civ.  277,  65  S.  W.  82,  dedica- 
tion of  street  cannot,  after  acceptance,  be  defeated  by  delay  to  open  same ; 
New  Orleans  v.  United  States,  10  Pet.  713,  9  L.  Ed.  593,  confirming  right 
of  the  public  to  certain  vacant  lands  in  New  Orleans  without  passing  upon 
corporate  rights  of  city ;  Coffin  v.  Portland,  11  Sawy.  606,  611,  27  Fed.  416, 
420,  where  public  use  of  a  levee  or  landing  place  was  held  not  to  depend 
on  extent  of  use  or  improvement;  Board  of  Commrs.  v.  Young,  59  Fed.  108, 
16  U.  S.  App.  253,  holding  that  town  council,  as  trustees,  could  not  defeat 
beneficial  interest  of  the  public ;  Bennett  v*  Chicago,  M.  &  St.  P.  Ry.  Co., 
73  Fed.  699,  holding  that  use  of  a  highway  by  railroad  was  within  scope 
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of  original  dedication  by  Congress;  Doe  v.  Jones,  11  Ala.  82,  sustaining  a 
lease  to  an  individual  by  municipal  corporation  of  the  use  of  certain  por- 
tion of  street;  Hart  v.  Burnett,  15  Cal.  548,  determining  to  what  lands  the 
pueblo  of  San  Francisco  had  right  or  title;  Geiger  v.  Filor,  8  Fla.  345^ 
where  the  appropriation  by  city  for  wharfage  was  not  inconsistent  with 
public  use;  Bayard  v.  Hargrove,  45  Ga.  351,  denying  original  owner's  right 
to  sue  in  ejectment  for  land  dedicated  to  public  use;  Harrison  v.  Augusta 
Factory^  73  Ga.  449,  affirming  doctrine  of  preceding  case:  Haight  v.  Keo- 
ktlk,  4  Iowa,  215,  holding  that  use  was  in  the  public  and  management  in 
municipal  authorities;  Leffler  v.  Burlington,  18  Iowa,  364,  holding  that 
dedicated  property  could  not  revert,  because  city  had  violated  contract 
with  donors ;  Goode  v.  St.  Louis,  113  Mo.  276,  20  S.  W.  1053,  holding  that 
misuser  of  common  for  wharf  and  other  purposes  could  in  no  way  avail 
original  owner;  Williams  v.  First  Presbyterian  Society,  1  Ohio  St.  496, 
holding  there  could  be  no  forfeiture  for  misuser  of  property  dedicated  for 
the  use  of  a  jail,  school,  etc. ;  Chapman  v.  Wilbur,  4  Or.  365,  holding  that 
diversion  in  use  of  trust  property  does  not  operate  as  a  forfeiture;  Hardy 
v.  Mayor  of  Memphis,  10  Heisk.  138,  where  city  leased  for  milling  pur- 
poses land  dedicated  for  use  of  navigation;  Williams  v.  Milwaukee  etc. 
Assn.,  79  Wis.  533,  48  N.  W.  667,  holding  that  one  claiming  title  through 
original  owner  cannot  maintain  eje^itment  for  misuser  by  city;  dissenting 
opinion  in  United  States  v.  Illinois  Central  R.  Co.,  154  U.  S.  243,  88  L.  Ed. 
975,  14  Sup.  Ct.  1019,  majority  holding  that  control  of  United  States  over 
streets,  etc.,  in  Ft.  Dearborn  addition  to  Chicago,  ceased  with  record  of 
plat. 

Distinguished  in  Young  v.  Board  of  Commrs.,  51  Fed.  591,  where  the 
misuser  and  abandonment  was  by  the  public  as  a  whole;  State  of  Texaa,v. 
Travis  County,  85  Tex.  440,  21  S.  W.  1031,  holding  dedication  of  land  fjom 
State  to  county  for  jail  to  be  qualified,  and  reverted  upon  abandonment; 
Warwick  v.  Mayo,  15  Gratt.  546,  holding  rule  established  in  Virginia  that 
one  having  right  of  soil  in  highway  may  sue  in  ejectment;  Gardiner  v. 
Tisdale,  2  Wis.  195,  60  Am.  Dec.  418,  allowing  owner  of  the  soil  to  bring 
ejectment  for  obstruction  of  highway. 

Dedication.    Note,  27  Am.  Dec.  569. 

Reversion  of  land  taken  under  power  of  eminent  domain  when  public 
use  ceases.    Note,  19  Ann.  Oas.  158. 

Reversion  by  city's  permitting  railroad  to  use  street  so  as  practically 

to  exclude  public.    Note,  11  L.  B.  A.  (N.  S.)  589. 
Effect  of  abandonment  of  highway.    Note,  26  L.  B.  A.  660. 
Permanence  of  right  of  highway.    Note,  12  E.  B.  C.  629. 

Court  of  chancery  may  interfere  to  compel  specific  execution  of  trust 
created  by  dedication  to  public  for  particular  purpose. 

Approved  in  Werlein  v.  New  Orleans,  177  U.  S.  401,  44  L.  Bd«  822,  20 
Sup.  Ct.  687,  fact  that  city  holds  dedicated  land  in  trust  for  public  does 
not  vitiate  execution  sale  thereof;  Mayor  of  Macon  v.  Franklin,  12  Ga. 
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253,  restraining  city  from  selling  land  dedicated  to  public  use;  Sims  v. 
Frankfort,  79  Ind.  455,  holding  further  that  mere  permissive  possession 
of  part  of  street  will  not  confer  title ;  Warren  v.  Mayor,  22  Iowa,  355,  and 
Fisher  v.  Beard,  32  Iowa,  352,  restraining  sales  of  public  squares;  Cook  v. 
Burlington,  30  Iowa,  98,  6  Am.  Eep.  651,  restraining  city  from  sale  of 
waterfront  to  railroad ;  County  of  Franklin  v.  Lathrop,  9  Kan.  465,  where 
land  was  dedicated'  for  courthouse  site,  and  trust  enforced ;  Cooper  v. 
Alden,  Harr.  Ch.  (Mich.)  85^  prohibiting  erection  of  depot  on  public  street; 
Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain  Elevator  Co.,  82  Mo.  127, 
compelling  city  to  maintain  wharf;  Hall  v.  Goodson,  32  Ala.  283,  allowing 
trespass  for  damage  to  personal  property  hired;  Carter  v.  Portland,  4  Or. 
349,  following  rule ;  Chapman  v.  Wilbur,  4  Or.  365,  diversion  of  trust  prop- 
erty by  trustee  from  purpose  for  which  it  was  granted  does  cause  property 
to  revert  to  donor;  Hardy  v.  Mayor  of  Memphis,  10  Heisk.  138,  arguendo. 
Distinguished  in  City  of  Cleveland  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
93  Fed.  118,  ejectment  by  city  lies  to  recover  possession  of  streets. 

Artificial  or  natural  boundaries  control  call  for  course  and  distance,  but 
single  call  for  natural  boundary  inconsistent  with  other  calls  may  be  disre- 
garded. 

Approved  in  W.  M.  Ritter  Lumber  Co.  v.  Montvale  Lumber  Co.,  169 
N.  C.  94,  85  S.  E.  446,  call  for  natural  object  held  to  be  descriptive  and 
not  locative ;  Doe  v.  Mobile,  9  How.  469,  13  L^  Ed.  219,  where  the  boundary 
was  fixed  by  jury  by  the  natural  monument;  St.  Clair  Co.  v.  Lovingston, 
23  Wall.  62,  16  Am.  Rep.  524,  23  L.  £d.  62,  where  river  bank  was  tha 
boundary; -Cleaveland  v.  Smith,  2  Story,  291,  Fod.  Cas.  2874,  construing 
boundaries  of  grant  from  State  to  town;  Koons  v.  Bryson,.69  Fed.  300, 
25  U.  S.  App.  368,  where  a  black  oak  was  adopted  as  beginning  of  survey; 
Alden  V.  Pinney,  12  Fla.  383,  where  an  inconsistent  call  for  a  natural 
boundary  was  disregarded;  Slater  v.  Breese,  36  Mich.  82,  where  land  was 
identified  by  whole  description  and  inaccuracies  disregarded;  Opdyke  v. 
Stephens,  28  N.  J.  L.  86,  adopting  natural  boundaries  and  monuments; 
Burr  V.  Broadway  Ins.  Co.,  16  N.  Y.  271,  rejecting  a  part  of  description 
in  jwlicy  inconsistent  with  other  parts;  Augusta  Mfg.  Co.  v.  Vertrees,  4 
Lea,  82,  arguendo;  Browning  v.  Atkinson,  37  Tex.  660,  where  it  was  held 
error  to  refuse  to  charge  that  a  line  clearly  defined  by  calls  for  course  and 
distance  will  override  an  uncertain  artificial  boundary. 

Distinguished  in  Tymason  v.  Bates,  14  Wend.  691,  696,  where  the  exist- 
ence and  location  of  the  line  was  not  in  dispute,  but  the  intention  t)f  the 
parties  as  to  an  ideal  line. 

A  dedication  Of  property  to  public  use,  Joined  with  unmolested  possession 
for  thirty  years,  would  authorize  the  presumption  of  grant. 

Approved,  arguendo,  in  Avery  v.  United  States,  104  Fed.  714,  where  city 
took  title  by  deed;  Ewing  v.  Burnett,  11  Pet.  52,  9  L.  Ed.  629,  applying 
presumption  to  an  adverse  possession  of  thirty  years;  Strother  v.  Lucas, 
12  Pet.  456,  9  L.  Ed.  1155,  aflarming  title  derived  by  nearly  thirty  years' 
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adverse  possession  under  Spanish  laws ;  Doe  v.  Jones,  11  Ala.  83,  arguendo ; 
Milton  V.  Haden,  32  Ala.  38,-70  Am.  Dec.  526,  presuming  grant  of  ferry 
franchise  from  twenty  years'  user;  New  Orleans  etc.  R.  R.  Co.  v.  Carroll- 
ton,  3  La.  Ann.  283,  finding  dedication  of  street  established  by  use  of 
more  than  ten  years;  Herndon  y.  Casiano,  7  Tex.  335,  where  grant  was 
presumed  from  continued  possession  for  fifty  years  adversely  to  govern- 
ment ;  Marston  v.  Rowe,  43  Ala.  284,  as  to  what  constitutes  evidence  of 
adverse  possession;  dissenting  opinion  in  Xiques  y.  Bujac,  7  La.  Ann.  506, 
majority  holding  that  certain  portion  of  a  square  was  not  a  locus  publicus, 
and,  therefore,  not  dedicated;  dissenting  opinion  in  Heirs  of  David  v.  New 
Orleans,  16  La.  Ann.  412,  court  finding  no  dedication  on  account  of  mis- 
user and  nonacceptance  as  highway. 

Distinguished  in  Irwin  v.  Dixion,  9  How.  30,  IS  L.  Ed.  34,  where  the  use 
of  a  street  by  city  for  over  thirty  years  was  not  exclusive,  and  presumption 
was  overcome;  Ewing  v.  Burnett,  1  McLean,  269,  Fed.  Cas.  4591,  where 
intervening  street  excluded  presumption  of  adverse  possession;  Paschal  v. 
Dangerfield,  37  Tex.  303,  holding  that  there  could  be  no  adverse  possession 
as  against  the  government.  ^ 

Long  use  of  public  road  as  evidence  of  dedication.    Note,  12  E.  R.  G. 
522. 

By  common  law  fee  in  soil  remains  In  original  owner,  where  public  road 
is  established  over  it,  hut  use  of  road  is  in  public. 

Approved  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  568,  holding 
State  could  not  prohibit  laying  of  pipe-lines  along  highways  under  contract 
witlr  abutting  owner;  Western  U.  Tel.  Co.  v.  Krueger,  30  Ind.  App.  31,  64 
N.  E.  636,  complaint  of  abutting  owner  for  cutting  trees  in  highway  should 
allege  ownership;  French  v.  Robb,  67  N.  J.  L.  263,  91  Am.  St.  Eep.  4S6, 
61  Atl.  511,  ejectment  lies  by  owner  of  soil  in  street  against  one  wrongfully 
claiming  exclusive  rights  in  it;  dissenting  opinion  in  Lawler  v.  Brennan, 
150  Wis.  148,  136  N.  W*  1065,  majority  holding  land  of  plaintiff  seeking 
to  construct  channel  undei^highway  did  not  extend  beyond  highway,  and 
plaintiff  could  not  so  use  highway  without  public  authority;  Young  v.. 
Board  of  Commrs.,  51  'Fed.  591,  where  land  dedicated  to  town  for  burying- 
ground  and  abandoned  for  that  purpose  was  held  to  revert  to  original 
owner;  Board  of  Commrs.  v.  Young,  59  Fed.  99,  16  U.  S.  App.  253,  approv- 
ing rule,  but  reversing  preceding  case  on  statutory  grounds;  Paine  v.  Con- 
sumers etc.  Co.,  71  Fed.  633,  37  U.  S.  App.  539,  holding  that  conveyance 
of  lots  carried  with  them  the  fee  to  the  middle  of  the  abutting  street; 
Taylor  v.  Armstrong,  24  Ark.  107,  Heyneraan  v.  Blake,  19  Cal.  596,  holding 
that  title  to  land  condemned  for  purposes  of  water  company  did  not  pass 
absolutely ;  Bigelow  v.  Ballerino,  111  Cal.  565,  44  Pac.  309,  where  a  vacated 
street  reverted  to  original  owners;  Haynes  v.  Thomas,  7  Ind.  43,  holding 
that  original  owner  cannot  revoke  dedication  of  use;  Brainard  v.  Clapp, 
10  Cush.  10,  57  Am.  Dec.  77,  holding  that  railroad  had  right  to  cut  trees 
on  its  right  of  way;  Williams  v.  Michigan  Central  R.  R.,  2  Mich.  265,  56 
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Am.  Dec.  63,  holding  that-  free  commoners  had  no  r^ht  to  graz6  on  rail- 
road's  right  of  way;  Winona  v.  Huff,  11  Minn.  136,  holding  that  public 
takes  sufficient  estate  in  public  square  by  dedication  to  maintain  eject- 
ment ;  Village  of  Mankato  v.  Willard,  13  Minn.  26,  97  Am.  Dec.  218,  allow- 
ing action  to  quiet  public  right  in  a  levee;  Donnaher  v.  State  of  Missis- 
sippi, 8  Smedes  &  M.  661,  arguendo;  Troy  v.  Cheshire  R.  R.  Co.,  23  N,  H. 
93,  55  Am.  Dec.  179,  holding  that  town  had  such  right  as  ta  enable  it  to 
bring  action  for  destruction  of  bridge;  Baker  v.  Sheplard,  24  N.  H.  214, 
hoWing  that  town  had  no  right  to  cut  trees  in  highway  for  construction 
of  the  road;  Blake  v.  Rich,  34  N.  H.  284,  holding  similarly  as  to  right  of 
railroad  to  cut  trees;  Cooper  v.  Langway,  76  Tex.  124,  13  S.  W.  180,  hold- 
ing there  may  be  such  cutting  of  trees  as  to  affect  use  of  roadway. 

Rights  and  remedies  of  a  person  over  whose  l^nd  a  highway  has  been 
established.    Note,  28  Ajn.  Dec.  304. 

Interest  acquired  by  condemnation  of  right  of  way.     Note,  93  Am. 
Dec.  729, 

Rights,  obligations  and  remedies  of  persons  over  whose  land  a  public 
highway  runs.    Note,  101  Am.  St.  Rep.  118. 

Interest  in  land  Acquired  by  condemnation  as  easement  or  fee.    Note, 
20  Ann.  Gas.  570. 

Power  of  municipality  to  remove  shade  trees  from  streets.    Note,  1 
Ami.  Gas.  785. 

Ownership  and  control  of  trees  in  highway.    Note,  15  L.  R.  A.  553. 

Right  to  vegetation  growing  in  highway.    Note,  33  L.  R.  A.  (N.  S.) 
1053. 

Unmolested  use  of  land  as  street  for  six  or  seven  years  may  be  sufficient 
evidence  of  dedication. 

■ 

Approved  in  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  798,  799,  22 
L.  R.  A.  (N.  S.)  673,  87  C.  C.  A.  568,  holding  public  use  of  sidewalk  for 
fourteen  years  with  consent  of  owner  amounted  to  dedication. 

Miscellaneous.  Cited  in  City  of  West  End  v.  Eaves,  152  Ala.  341,  44 
South.  591,  to  point  that  dedication  could  not  be  revoked  by  subsequent 
survey  by  owner,  so  long  as  public  made  use  of  land;  Trask  v.  Success 
Min.  Co.,  28  Idaho,  491,  155  Pac.  290,  to  point  that  use  of  land  to  consti- 
tute adverse  possession  need  only  be  such  as  is  customary  for  similar  land ; 
Horgan  v.  Town  Council  of  Jamestown,  32  R.  I.  540,  80  Atl.  275,  to  point 
that  legislature  did  not  authorize  ferry  company  to  cut  off  access  to  sea 
through  public  street;  Thorndike  v.  Milwaukee,  143  Wis.  13,  35  L.  R.  A. 
(N.  S.)  353,  126  N.  W.  882,  listing  cases  cited  by  counsel;  Antones  v. 
Eslava,  9  Port.  544,  holding  that  property  may  be  dedicated  to  public  or 
religious  uses;  McManus  v.  Carmichael,  3  Iowa,  51,  holding  certain  part 
of  the  waters  of  the  Mississippi  to  be  navigable,  and  that  riparian  owners 
own  to  high-water  mark  only. 
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6  Bet.  615-597,  8  L.  Ed.  483,  WOBCESTEB  v.  aSOBOZA. 

Becord  returned  from  State  court  upon  writ  of  error,  without  sigiuiture 
of  Judge,  but  signed  by  the  clerk,  is  properly  before  court. 

Approved  in  Succession  of  Wiegel,  17  La.  Ann.  70,  holding  an  order 
granting  an  appeal,  signed  by  judge  oitt  of  his  territorial  jurisdiction,  to 
be  sufficient. 

Under  twenty-fifth  section  of  Judiciary  act,  Supreme  Court  has  Jurisdiction 
on  appeal  from  Georgia  Supreme  Court  decision,  upholding  validity  of  siate 
act  attempting  to  regulate  intercourse  with  Cherokee  Nation,  because  drawing 
in  question  the  treaty  with  the  Cherokee  Nation. 

Denied  in  Padelford,  Fay  &  Co.  v.  Mayor  of  Savannah,  14  Ga.  481,  499, 
holding  that  Federal  Supreme  Court  had  no  jurisdiction  over  Georgia 
Supreme  Court;  dissenting  opinion  in  Piquia  Bank  v.  Knoup,  6  Ohio  St. 
376,  majority  sustaining  appellate  jurisdiction  of  Federal  Supreme  Court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  526,  5S2, 

Those  who  fill  the  judicial  department  have  no  discretion  in  selecting  the 
subjects  lip  be  brought  before  them. 

Approved  in  State  v.  Osborne,  14  Ariz.  189,  125  Pac.  886,  holding  valid- 
ity of  statute  was  question  for  courts,  though  it  involved  question  of  legal- 
ity of  election  and  had  political  effect ;  Ex  parte  Wade,  2  Okl.  Cr.  105,  107, 
100  Pac.  37,  defining  "jurisdiction"  as  applied  to  courts ;  State  v.  Cunning- 
ham, 83  Wis.  136,  85  Am.  St.  Bep.  44,  17  L.  B.  A.  166,  53  N.  W.  53,  hold- 
ing that  the  court  was  under  a  constitutional  mandate  to  proceed,  once 
having  jurisdiction. 

Discovery  on  American  continent  gave  title  to  government  by  whose 
subjects  it  was  made,  M^alnst  all  other  European*  governments,  which  title 
might  be  consummated  by  possession. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  8,  44  L.  Ed.  53,  20  Sup.  Ct.  4, 
individual  may  acquire  good  title  by  treaty  between  United  States  and 
Indian  tribe;  Breaux  v.  Johns,  4  La.  Ann.  142,  50  Am.  Dec.  557,  boldins: 
that  Spain  acquired  absolute  title  by  discovery  in  Louisiana;  Tu^h-ho-yo- 
tubby  V.  Barr,  45  Miss.  196,  holding  that  residence  in  Indian  Territory 
was  not  without  the  limits  of  the  United  States;  Stockton  v.  Williams, 
1  Doug.  (Mich.)  560,  holding  that  United  States  could  and^id  convey  the 
fee  simple  of  Indian  lands  by  treaty;  State  v.  Foreman,  8  Yerg.  271, 
arguendo. 

Indians  are  domestic  subjects  of  particular  European  or  American  State 
in  which  they  happen  to  be. 

Approved  in  State  v.  Wolf,  145  N.  C.  444,  13  Ann.  Oas.  189,  59  S.  £.  42,' 
upholding  State  statute  creating  separate  schools  for  Indians.^ 
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Indian  nattons  asiumed  relation  with  United  States  of  nations  claiming 
and  receiTing  protection  of  one  more  powerful,  not  tliat  of  indivldnals  aban- 
doning their  national  character. 

Approved  in  In  re  Lelah-puc-ka-chn,  98  Fed.  433,  State  court  cannot 
appoint  gaardian  for  minor  Indian  residing  on  reservation;  State  v. 
Columbia  George,  39  Or.  131,  65  Pac.  606,  allottee  of  Indian  land  charged 
with  murder  on  reservation  is  not  within  jurisdiction  of  State  court;  Ex 
parte  Reynolds,  5  Dill.  399,  Fed.  Cas.  11,719,  defining  status  of  Indians 
as  to  citizenship;  Doe  v.  Avaline,  8  Ind.  13,  holding  one  three-eighths 
Indian  to  be  an  Indian  within  meaning  of  an  act  prohibiting  Indians  from 
devising  their  lands;  State  v.  Campbell,  53  Minn.  356,  21  L.  R.  A.  172, 
65  N.  W.  554,  discussing  jurisdiction  over  crimes  by  Indians;  State  v. 
Doxtater,  47  Wis.  289,  2  N.  W.  446,  as  to  Oneida  Indians  in  Wisconsin; 
United  States  v.  Santistevan,  1  N.  M.  690,  holding  that  Pueblo  Indians  of 
New  Mexico  did  not  come  within  that  description. 

Distinguished  in  Bim-Way-Bir-Ness  v.  Eshelby,  87  Minn.  113,  91  N,  W. 
293,  tribal  Indians  may  maintain  action  in  State  court  to  redress  wrong 
committed  outside  reservation. 

Indians  a  subject  to  State  regulation.    Note,  13  Ann.  Oafl.  193. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  21  L.  R.  A. 
170. 

Words  'treaty"  and  "nation"  are  words  of  our  own  langnage,  having  a 
definite  meaning.  We  have  applied  them  to  Indians,  as  to  other  nations  of  the 
earth,  treating  them  as  distinct  political  commnnlties. 

Approved  in  Muskogee  Nat.  Tel.  Co.  v.  Hall,  4  Ind.  Ter.  20,  64  S.  W. 
601,  holding  council  of  Creek  Nation  could  grant  exclusive  franchise  for 
local  telephone  service  within  nation ;  United  States  v.  Forty-three  Gallons 
of  Whiskey,  93  U.  S.  196,  23  L.  Ed.  848,  construing  powers  under  treaty 
with  Indians  in  Mmnesota ;  Talton  v.  Mayes,  163  U.  S.  883,  41  L.  Ed.  199, 
16  Sup.  Ct.  989,  holding  that  Cherokee  Nation  had  jurisdiction  of  crime 
committed  by  an  Indian  upon  another  Indian  within  its  own  territory; 
United  States  v.  Berry,  2  McCrary,  67,  70,  4  Fed.  786,  789,  holding  that 
by  virtue  of  terms  of  treaty  with  Ute  Indians  the  Federal  court  had  juris- 
diction of  crime  committed  on  reservation ;  United  States  v.  Payne,  8  Fed. 
888,  2  McCrary,  295,  holding  that  United  States  can  reserve  for  a  specific 
purpose  a  part  of  public  domain  purchased  from  Indians  under  a  treaty; 
McKay  v.  Campbell,  2  Sawy.  132,  Fed.  Cas.  8840,  denying  right  of  suffrage 
to  one  nine-sixteenths  Indian;  United  States  v.  Osborne,  6  Sawy.  408,  2 
Fed.  59,  where  defendant  was  fined  for  selling  liquor  to  an  Indian  not  a 
citizen  of  United  States ;  In  re  Race  Horse,  70  Fed.  607,  upholding  valid- 
ity of  treaty  with  Bannock  Indians;  Langford  v.  Monteith,  1  Idaho,  616, 
holding  that  one  entering  reservation  in  violation  of  treaty  was  a  tres- 
passer; United, States  v.  Shanks,  16  Minn.  380,  holding  that  probate  court  ' 
had  not  jurisdiction  of  an  Indian  estate;  Fellows  v.  Denniston,  23  N.  Y. 
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427,  holding  that  State  could  not  violate  guaranty  afforded  to  Seneca  In- 
dians by  treaty;  In  re  Look  Tin  Sing,  10  Sawy.  358,  21  Fed.  909,  to  point 
that  a  member  of  Indian  tribe  bom  in  this  country  is  not  a  citizen;  Ex 
parte  Reynolds,  5  Dill.  399,  Fed.  Gas.  11,719,  defining  status  of  Indians  as 
to  citizenship;  Davison  v.  Gibson,  56  Fed.  444,  12  U.  S.  App.  362,  holding 
that  common  law  was  not  in  force  in  the  Creek  Nation;  State  v.  Foreman, 
8  Yerg.  299,  327,  holding  that  Indians  had  right  to  make  treaties  with 
United  States ;  dissenting  opinion  in  People  'v.  Dibble,  16  N.  Y.  221,  222, 
as  to  validity  of  treaties. 
Distinguished  in  Ke-tuc-e-mun-guah  v.  McClure,  122  Ind.  544,  545,  546, 

7  L.  B.  A.  783,  784,  23  N.  E.  1081,  holding  that  a  promissory  note  made 
by  an  Indian  residing  upon  reservation  was  valid  and  binding. 

Limited  in  Cherokee  Nation  v.  Kansas  Ry.  Co.,  135  U.  S.  654,  34  L.  Ed. 
301,  10  Sup.  Ct.  970  (reversing  s.  c,  33  Fed.  907).  holding  that  United 
States  may  exercise  right  of  eminent  domain  in  Indian  Territory,  because 
it  is  not  a  sovereign  State;  Karrahoo  v.  Adams,  1  Dill.  347,  Fed.  Cas. 
7614,  holding  that  a  resident  Indian  is  not  a  foreign  subject  and  cannot, 
on  that  ground,  bring  suit  in  Federal  court. 

Treaties  and  laws  of  United  States  contemplate  Indian  Territory  as  com- 
pletely separate  from  tliat  of  States,  and  provide  tliat  aU^  Intercourse  with 
them  shall  be  carried  on  exclusively  by  government  of  the  Union. 

Approved  in  Dick  v.  United  States,  208  U.  S.  356,  52  L.  Ed.  526,  28 
Sup.  Ct.  399,  holding  under  agreement  with  Nez  Perce  Indians,  United 
States  retained  control  over  lands  ceded  for  purpose  of  controlling  use  of 
liquor  therein,  and  Federal  statute  relating  thereto  controlled  State  law; 
Ansley  v.  Ainsworth,  4  Ind.  Ter.  322,  69  S.  W.  889,  holding  agreement  of 
1898  with  Choctaw  Nation  when  adopted  by  Congress  sui)erseded  provi- 
sions of  Choctaw  Constitution;  Tuttle  v.  Moore,  3  Ind.  Ter.  719,  64  S.  W. 
588,  holding  act  of  Congress  of  1898  providing  for  laying  out  town  site 
superseded  provision  of  Creek  treaty  of  1866;  State  v.  Cooney,  77  Minn. 
521,  80  N.  W.  697,  State  game  laws  do  not  apply  to  Indians  on  reservation ; 
De  Graffenreid  v.  Iowa  Land  &  Trust  Co.,  20  Okl.  717,  95  Pac.  636,  hold- 
ing heirs  of  deceased  Creek  Indian  inherited  lands  of  ancestor  who  re- 
ceived certificate  of  allotment  under  statute  from  lands  conveyed  to  tribe 
by  treaty ;  United  States  v.  Forty-three  Gallons  of  Whiskey,  93  U.  S.  193, 
196,  23  L.  Ed.  847,  848,  sustaining  proceedings  to  seize  liquor  introduced 
for  sale  in  contravention  of  the  treaty  with  Indians;  Talton  v.  Mayes,  163 
U.  S.  383,  41  L.  Ed.  199,  16  Sup.  Ct.  989,  holding  that  crime  of  murder 
committed  by  one  Indian  ujwn  another  within  territory  of  Cherokee 
Nation  is  not  an  offense  against  the  United  States;  Roif  v.  Bumey,  168 
U.  S.  221,  42  L.  Ed:  443,  18  Sup.  Ct.  61,  holding  that  citizen  of  United 
States  may  sue  a  member  of  the  Chickasaw  Nation  in  the  Federal  eourt; 
United  States  v.  Bridleman,  7  Sawy.  251,  7  Fed.  902,  holding  that  the 
admission  of  State  into  Union  could  not  affect  a  prior  treaty  with  Indian 
tribe;  United  States  v..  Martin,  8  Sawy.  478,  14  Fed.  820,  holding  that 
under  treaty  Federal  court  could  take  jurisdiction  of**crime  committed  by 
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Indian  against  white  man  upon  reservation ;  United  States  v.  Tobacco  Fac- 
tory, 1  Dill.  265,  Fed.  Cas.  16,528,  holding  that  internal  revenue  laws  im- 
posing taxes  on  manufactured  tobacco  are  in  force  in  the  Indian  Terri- 
tory; United  States  v.  Bamaby,  51  Fed.  23,  holding  that' Federal  court 
could  not  punish  Flathead  Indians  by  applying  criminal  law  of  Montana; 
Thebo  V.  Choctaw  Indians,  66  Fed.  374,  27  U.  S.  App.  657,  holding  that  in 
absence  of  act  of  Congress,  the  United  States  court  could  not  take  juris- 
diction of  an  action  against  Choctaw  Nation;  Pickett  v.  United  States,  1 
Idaho,  526,  holding  that  defendant  white  man  was  amenable  to  laws  of 
the  United  States  for  murder  of  Indian  woman;  Me-shing-go-me-sia  v. 
State,  36  Ind.  318,  holding  that  State  could  not  tax  lands  granted  to  Indi- 
ans by  treaty;  Kobogum  v.  Jackson  Iron  Co.,  76  Mich.  507,  43  N.  W.  605, 
holding  tribal  marriages,  valid  according  to  Indian  usage,  not  subject  to 
laws  of  Michigan;  Foster  v.  Commissioners,  7  Minn.  145,  holding  that 
county  could  not  tax  Indian  lands;  State  v.  Campbell,  53  Minn.  357,  21 
L.  R.  A.  173,  55  N.  W.  554,  as  to  crime  by  Indian  on  reservation;  Moore 
V.  County  Commissioners,  2  Wyo.  22,  24,  holding  that  the  Territory  had 
no  right  to  tax  property  upon  reservation ;  Holden  v.  Joy,  17  Wall.  237,  242, 
247,  21  L.  Ed.  532,  533,  535,  holding  that  grant  of  lands  west  of  the  Missis- 
sippi by  treaty  from  the  United  States  to  Cherokee  Indians  was  valid; 
Elk  V.  Wilkins,  112  U.  S.  100,^  28  L.  Ed.  645,  5  Sup.  Ct.  44,  denying  citizen- 
ship to  an  Indian  who  had  severed  his  tribal  relation;  United  States  v. 
Reese,  5  Dill.  409,  Fed.  Cas.  16,137,  but  holding  that  Congress  has  no  right 
to  interfere  with  rights  under  treaties  giving  qualified  fee  of  lands  to 
Indians;  Benson  v.  United  States,  44  Fed.  181,  but  holding  that  certain 
Kew  York  villages  are  not  included  in  the  term  "Indian  country";  Dakota 
V.  Cox,  6  Dak.  Ter.  521,  holding  that  courts  should  follow  decision  of  the 
executive  branch  of  the  government.     • 

Modified  in  United  States>.  Kagama,  118  U.  S.  382,  384,  80  L.  Bd.  230, 
231,  6  Sup.  Cti  1113,  1114,  holding  that  by  virtue  of  act  of  March,  1885, 
the  Federal  Circuit  Court  could  take  jurisdiction  of  a  crime  committed  by 
Indian  entirely  within  reservation;  so  in  United  States  v.  Berry,  2 
McCrary,  67,  4  Fed.  786,  by  virtue  of  treaty  with  Ute  Indians. 

Distinguished  in  Stephens  v.  Cherokee  Nation,  174  U.  S.  484,  43  L,  Ed. 
1055,  19  Sup.  Ct.  736,  upholding  constitutionality  of  act  appointing  com- 
mission to  determine  who  w^re  entitled  to  citizenship  in  various  tribes; 
United  States  v.  Yellow  Sun,  1  Dill.  276,  280,  Fed.  Cas.  16,780 ;  s.  c,  1  Abb. 
(U.  S.)  383,  387,  Fed.  Cas.  16,212,  holding  that  Federal  court  could  not 
take  jurisdiction  of  crime  committed  by  an  Indian  off  the  reservation; 
United  States  v.  Ward,  1  Woolw.  20,  Fed.  Cas.  16,639,  holding  that,  under 
treaty  and  act  admitting  Kansas  as  a  State,  the  latter  had  jurisdiction 
of  crime  committed  on  reservation;  Blue-Jacket  v.  Commissioners,  3  Kan. 
357,  holding  that  Shawnees  had  no  separate  national  existence,  and  their 
lands  were  subject  to  taxation;  State  v.  Doxtater,  47  Wis.  292,  2  N.  W. 
447,  holding  that  State  had  jurisdiction  of  crime  committed  on  Indian 
territory  not  being  prohibited  by  treaty  or  act  of  Congregs;  Stacy  v.  La 
BeUe,  99  Wis.  522,  67  Ami.  St.  Rep.  880,  41  L.  R.  A.  421,  75  N.  W.  61, 
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holding  in  absence  of  Federal  statute  or  treaty,  that  State  court  might 
take  jurisdiction  of  an  action  on  contract  in  favor  of  white  man  against 
Indian  on  reservation. 

Indian  nations  possessed  full  right  to  lands  fhey  occupied  until  right 
extinguished  by  United  States  with  their  consent.  The  fee  of  the  soU  is 
in  government. 

Approved  in  Francis  v.  Francis,  203  U.  S.  238,  51  L.  Ed.  166,  27  Sup. 
Ct.  129,  holding  fee  conveyed  to  tribe  by  treaty,  and  restriction  upon 
alienation  could  not  be  imposed  by  patent;  United  States  v.  Moore,  161 
Fed.  515,  88  C.  C.  A.  455,  holding  Indians  allotted  lands  under  agreement 
with  chiefs  of  Columbia  reservation  acquired  possessory  right  only;  State 
V.  Towessnute,  89  Wash.  481,  154  Pac.  807,  holding  Indian  treaty  reoop?- 
nized  possessory  right  only  in  Indians;  United  States  v.  Cook,  19  Wall. 
593,  22  L.  Ed.  211,  holding  that  Indians  having  only  right  of  occupancy, 
cannot  cut  and  sell  timber  for  profit;  Goodfellow  v.  Muckey,  1  McCrary, 
244  Fed.  Cas.  5537,  and  Veale  v.  Maynes,  23  Kan.  28,  holding  that  the 
Pottawatomies  by  the  treaty  of  1861  took  a  right  of  occupancy  only; 
In  re  Narragansett  Indians,  20  R.  I.  715,  40  Atl.  369,  372/  holding  Narra- 
gansetts  had  ceased  to  be  recognized  as  tribe  and  State  had  power  to 
purchase  tribal  lands. 

Distinguished  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  565,  47  L.  Ed.  306, 
23  Sup.  Ct.  221,  upholding  plenary  authority  of  Congress  over  Indiana 
notwithstanding  treaty. 

Acts  of  Georgia  interfering  with  relations  established  between  United 
States  and  Cherokee  Nation  are  hostile  to  acts  of  Congress  for  regulating  this 
intercourse,  and  void. 

Approved  in  Peters  v.  Malin,  111  Fed.  249,  assuming  Federal  jurisdiction 
of  action  of  false  imprisonment  by  tribal  Indian;  In  re  Blackbird,  109 
Fed.  140,  State  game  laws  do  not  extend  to  Indians  on  reservation ;  People 
vr-©aly,  212  N.  Y.  192,  Ann.  Oas.  1915D,  367,  105  N.  E.  1050,  holding 
section  328,  Criminal  Code  of  United  States,  applied  to  Indian  reservation 
in  New  York  to  exclusion  of  State  statute;  United  States  v.  Holliday,  3 
Wall.  420,  18  L.  Ed.  186,  holding  that  no  State  act  can  withdraw  Indians 
from  the  influence  of  an  act  of  Congress  regulating  the  liquor  traffic  with 
them ;  United  States  v.  Boyd,  83  Fed.  554,  42  U.  S.  App.  637,  holding  acts 
of  North  Carolina  assembly  incorporating  Eastern  Band  of  Indians  and 
confirming  contracts  to  be  void;  United  States  v.  New  Bedford  Bridge, 

1  Wood.  &  M.  418,  Fed.  Cas.  15,867,  holding,  however,  that  the  erection 
of  a  bridge  over  a  navigable  river  is  not  an  indictable  crime  against 
United  States ;  Love  v.  Pamplin,  21  Fed.  759,  holding,  however,  that  after 
removals  of  Chickasaws,  the  laws  of  Tennessee  came  into  full  effect  over 
that  territory,  subject  to  rights  secured  by  treaty;  In  re  Race  Horse,  70 
Fed.  610,  611,  holding  that  State  law  being  in  conflict  with  terms  of  treaty 
could  not  be  enforced  against  an  Indian  violating  them ;  Uhlig  v.  Garrison, 

2  Dak.  Ter.  96,  2  N.  W.  255,  holding  contract  void,  made  in  vioUtion  of 
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treaty  with  Indians,  and  of  act  of  Congress;  Norris  v.  Doniphan,  4  Met. 
(Ky.)  431,  holding  an  act  of  Congress  nnconstitutional ;  State  v.  McKen- 
ney,  18  Nev.  203,  2  Pac.  182,  as  to  jurisdiction  of  State  conrts  over  Indian 
tribes;  Stockton  v.  Montgomery,  Dall.  (Tex.)  485,  arguendo. 

Distinguished  in  New  York  v.  Miln,  11  Pet.  145,  9  L.  Ed.  665,  holding 
that  that  part  of  a  New  York  law  providing  for  penalties,  for  the  neglect 
of  master  of  ship  to  report  names  of  passengers,  does  not  assume  to  regu- 
late commerce;  State  y.  Foreman,  8  Yerg.  286,  holding  that  States  have 
limited  powers  to  regulate  Indian  affairs  within  their  limits;  In  re  Nar- 
ragansett  Indians,  20  R.  I.  715,  40  Atl.  368,  holding  that  Narragansetts  had 
ceased  to  be  recognized  as  a  tribe  and  State  had  power  to  purchase  tribal 
lands. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legisla- 
tion.   Note,  81  Am.  Dec.  537. 

Writ  of  error 'from  Federal  Supreme  Court  to  State  courts  are  not  limited 
to  civil  cases,  concurring  opinion. 

Cited  in  Hudson  v.  Parker,  156  U.  S.  286,  39  L.  Ed.  427,  15  Sup.  Ct. 
453,  compelling  Circuit  Court  to  admit  prisoner  to  bail  pending  writ  of 
error  in  criminal  case;  Bryan  v«  Bates,  12  Allen,  209,  210,  holding  that 
writ  of  error  stayed  the  execution  of  the  sentence  by  State  court. 

The  three  co-ordinate  branches  of  government  possess  powers,  in  their 
respective  spheres,  coextensive  with  each  other. 

Approved  in  Statti  v.  Superior  Ct.  of  Milwaukee  Co.,  105.  Wis.  675, 
81  N.  W.  1053,  to  point  that  legislative  branch  of  government  cannot  be 
enjoined  by  judicial;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp., 
72  Wis.  96,  7  Am.  St.  Eep.  859,  38  N.  W.  543,  as  to  concurrent  l^slative 
powers  of  Minnesota  and  Wisconsin  over  the  St.  Croix  River. 

Under  Constitution  no  State  can  enter  into  any  treaty,  and  under  that 
rule  no  State  has  held  treaty  with  Indians. 

Distinguished  in  Seneca  Nation  v.  Christie,  126  N.  Y.  140,  142,  27  N.  E. 
280,  holding  that  the  State  of  New  York  had  the  right  to  make  treaties 
with  the  Indian  tribes  within  the  State  for  the  purchase  of  their  lands. 

Language  used  in  treaties  with  Indians  should  never  be  construed  to  their 
prejudice. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  396,  46  L.  Ed.  966,  22 
Sup.  Ct.  659,  construing  Minnesota  school  grant;  Jones  v.  Meehan,  175 
U.  S.  11,  12,  44  L.  Ed.  54,  20  Sup.  Ct.  5,  bonds  of  treaty  are  to  be  construed 
as  naturally  understood  by  Indians;  Conway  v.  United  States,  149  Fed. 
266,  where  Ponca  squaw  selected. allotment  and  before  approval  thereof 
she  married  another  allottee,  and  later  each  made  separate  lieu  applica- 
tions and  by  mistake  patent  issued  to  husband  as  head  of  family,  she  was 
entitled  to  half  of  land;  Winters  v.  United  States,  143  Fed.  746,  under 
Indian  treaty  of  1888,  Indians  residing  on  reservation  were  entitled  to 
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portion  of  waters  of  Milk  River  for  irrigation  of  reservation  lands ;  Zevely 
V.  Weimer,  5  Ind.  Ter.  662,  82  S.  W.  946,  upholding  treaty  provision  of 
1866  requiring  license  from  Indian  nation  for  noncitizens  to  sell  goods  in 
their  territory;  Rider  v.  La  Clair,  77  Wash.  491,  138  Pac.  4,  holding  void 
mortgage,  made  by  Indian  without  consent  of  tribal  agent,  on  cattle  re- 
ceived from  United  States;  In  re  Heff,  197  U.  S.  499,  49  L.  Ed.  853,  25 
Sup.  Ct.  506,  arguendo;  The  Kansas  Indians,  5  Wall.  760,  18  L,  Ed.  675, 
holding  that  words  "levy,  sale,  and  execution"  in  treaty  exempted  Indians 
from  a  levy  and  sale  of  their  lands  for  taxes;  Choctaw  Nation  v.  United 
States,  119  U.  S.  27,  30  L.  Ed.  315,  7  Sup.  Ct.  90,  adopting  that  rule  of  con- 
struction in  treaty  with  Choctaw  Nation;  Wau-x)e-man-qua  v.  Aldrich,  28 
Fed.  497,  construing  words  of  treaty  to  exclude  right  of  State  to  sell  Indian 
lands  for  taxes ;  In  re  Race  Horse,  70  Fed.  605,  giving  favorable  construction 
to  treaty  allowing  Indians  right  to  hunt;  Missouri  River,  Ft.  S.  &  G.  R. 
Co.  V.  Morris,  13  Kan.  316,  holding  certain  Indian  lands  exempt  from 
taxation ;  Auditor  General  V.  Williams,  94  Mich.  188,  53  N.  W.  1100,  hold- 
ing similarly. 

Distinguished  in  Delaware  Indians  v.  Cherokee  Nation,  193  U.  S.  140, 
48  L.  Ed.  653,  24  Sup.  Ct.  342,  parol  evidence  of  understanding  of  parties 
is  inadmissible  to  contradict  terms  of  agreement  of  1867  between  Delaware 
and  Cherokee  nations;  United  States  v.  Choctaw. etc.  Nations,  179  U.  S. 
531,  45  L.  Ed.  306,  21  Sup.  Ct.  163,  but  the  obvious  meaning  of  words  must 
be  observed. 

If  tribe  of  Indians  aball  become  so  degraded  or  reduced  in  numbers  as  to 
lose  power  of  self-goveniment,  protection  of  local  law  must  be  extended  over 
them. 

Approved  in  Mosier  v.  United  States,  198  Fed.  57,  117  C.  C.  A.  162, 
holding  relationship  of  guardian  and  ward  betVeen  United  States  and 
Indians,  was  not  aifect^d  by  fact  of  Indian  becoming  citizen  of  United 
States  and  of  State;  Danzell  v.  Webquish,  108  Mass.  134,  excluding  cer- 
tain Indians  from  sharing  in  division  of  Indian  lands. 

Distinguished  in  Elk  v.  Wilkins,  112  U.  S.  108,  28  L.  Ed.  648,  5  Sup.  Ct. 
48,  denying  right  of  suffrage  to  an  Indian  severed  from  his  tribe,  that 
being  a  privilege  incident  to  citizenship. 

Miscellaneous.  Cited  in  Heckman  v.  Unitpd  States,  224  U.  S.  428,  56 
L.  Ed.  826,  32  Sup.  Ct.  424,  referring  to  principal  case  for  history  of  rela- 
tions of  United  States  to  Cherokee  Nation.    Cited  in  Blevins  v.  Morledge, 

5  Okl.  145,  47  Pac*  1069,  words  giving  joint  authority  to  three  or  more 
public  officers  give  authority  to  majority  of  them ;  Lindsay  '^.  People,  1 
Idaho,  446 ;  West  v.  Lanier,  ^  Humph.  770 ;  Brownsville  v.  Basse,  43  Tex. 
449;  Johnson  v.  Jones,  2  Neb.  135;  Statp  v.  Nixon,  18  Vt.  75,  46  Am.  Dec. 
137. 

6  Pet.  598-621,  8  L.  Ed.  514.  CBANE  ▼.  MOBBIS. 

Circuit  Court  has  no  authority  whatBoevei  to  order  a  peremptory  nonsuit 
against  the  will  of  the  plaintiff. 
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Approved  in  Pai*ks  v.  Southern  Ry.  Co.,  143  Fed.  278^  on  making  motion 
by  defendant  for  direction  of  verdict  it  is  discretionary  with  court  to  grant 
motion  and  to  refuse  plaintiff  nonsuit;  Huntt  v.  McNamee,  141  Fed.  294, 
after  plaintiff  submits  evidence  and  motion  for  direction  of  verdict  by 
defendant  has  been  submitted  and  sustained,  it  is  discretionary  to  allow 
nonsuit;  Patting  v.  Spring  Valley  Coal  Co.,  93  Fed.  99,  jury  may  be  im- 
paneled and  a  verdict  for  defendant  directed ;  Bryan  v.  Pinney^  3  Ariz.  35; 
36,  21  Pac.  333,  holding  under  Ariz.  Rev.  Stats.  1887,  par.  764,  an  involun- 
tary nonsuit  cannot  be  granted;  dissenting  opinion  in  Slocum  v.  New  York 
Life  Ins.  Co.,  228  U.  S.  421,  Ann.  Cas.  1914D,  1029,  57  L.  Ed.  903,  33  Sup. 
Ct.  523,  majority  holding  Circuit  Court  eould  not  set  aside  verdict  of 
juiy  and  render  judgment  on*  evidence  without  new  trial ;  Silsby  v.  Foote, 
14  How.  222,  14  L.  £d.  396,  affirming  s.  c,  1  Blatchf.  461,  Fed.  Cas.  4916, 
sustaining  refusal  of  circuit  judge  to  grant  nonsuit;  Castle  v.  Bullard, 
23  How.  183,  16  L.  Ed.  427,  Schuchardt  v.  Aliens,  1  Wall.  369,  17  L.  Ed. 
646,  in  an  action  for  false  warranty;  Union  Ins.  Co.  v.  Smith,  124  U.  S. 
424,  31  L.  Ed.  505,  8  Sup.  Ct.  544,  holding  that  motion  for  nonsuit  was 
properly  overruled;  Folger  v.  The  Robert  G.  Shaw,  2  Wood.  &  M.  635, 
Fed.  Cas.  4899,  holding  further  that  plaintiff  could  not  become  nonsuit 
of  his  own  motion  without  defendant's  consent;  Carr  v.  Gale,  3  Wood. 
&  M.  68,  Fed.  Cas.  2435,  Miller  v.  Baltimore  &  O.  R.  Co.,  17  Fed.  Cas. 
305,  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  572,  7  U.  S.  App.  359, 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Myers,  63  Fed.  796,  24  U.  S.  App.  295, 
Martin  v.  Webb,  5  Ark.  74,  89  Am.  Dec.  364,  Holt  v.  Van  Eps,  1  Dak.  Ter. 
210,  46  N.  W.  690,  Booe  v.  Davis,  6  Blackf .  115,  33  Am.  Dec.  458,  Wiley 
V.  Shoemak,  2  G.  Greene,  207,  Herrera  v.  Chaves,  2  N.  M.  91,  Guest  v. 
Guest,  Dall.  (Tex.)  394,  Hyde  v.  Barker,  1  Pinn,  306,  Baxter  v.  Payne, 
1  Pinn.  604,  Mulhem  v.  Union  Pacific  R.  Co.,  2  Wyo.  457,  all  adopting 
rule;  Tymason  v.  Bates,  14  Wend.  688,  holding  that  judge's  refusal  to 
grant  nonsuit  was  not  a  ground  for  exception.    , 

Denied  in  Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  39,  36 
Ii.  Ed.  61,  11  Sup.  Ct.  481,  affirming  a  judgment  of  nonsuit  in  Circuit 
Court,  and  conforming  to  practice  of  State  court;  Coughran  v.  Bigelow, 
164  U.  S.  307,  41  L.  Ed.  446,  17  Sup.  Ct.  119,  affirming  order  of  nonsuit. 

Distinguished  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  394, 
Ann.  Gas.  1914D,  1029,  57  L.  Ed.  892,  33  Sup.  Ct.  523,  holding  Circuit  Court 
could  not  set  aside  verdict  of  jury  and  render  judgment  on  evidence  with- 
out new  trial;  Ordway  v.  Railroad,  69  N.  H.  432,  45  Atl.  245,  under  State 
practice  in  New  Hampshire,  and  Carney  v.  Drumway,  35  Or.  134,  57  Pac. 
193,  in  Oregon. 

Bedtal  of  lease,  in  release,  may,  under  circumstances,  be  used  as  evidence, 
even  against  strangers,  and  is  conclusiye  against  privies  and  parties,  witbont 
production  of  original. 

Approved  in  Wilson  v.  Snow,  228  U.  S.  222,  50  L.  R.  A.  (N.  S.)  604, 
57  L*  Ed.  811,  33  Sup.  Ct.  487^  holding  ancient  deed  reciting  it  was  eze- 
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cuted  by  administrator  under  order  of  court  presumed  to  be  so  executed; 
Johnson  v.  Jarvis,  223  Fed.  758,  139  C.  C.  A.  286,  holding  recitals  in  an- 
cient deed  that  party  executing  was  attorney  in  fact  for  owner  was  ad- 
missible against  all  parties  in  action  to  remove  cloud  on  title;  Butterfield 
V.  Miller,  195  Fed.  207,  115  C.  C.  A.  152,  holding  where  authority  under 
which  ancient  deed  was  claimed  to  have  been  executed  was  of  record,  it 
was  not  admissible  to  prove  title  without  production  of  ^thority  or 
explanation  of  failure  to  produce;  Rollins  v.  Atlantic  City  R.  Co.,  73 
N.  J.  L.  71,  62  Atl.  931,  applying  rule  to  recital  6i  pedigree  in  ancient 
deed ;  Deery  v.  Cray,  5  Wall.  806,  18  L.  E<L  657,  admitting  recitals  in  an 
ancient  deed  to  prove  existence  and  contents  of  will;  Fulkerson  v.  Holmes, 
117  U.  S.  399,  29  L.  Ed.  919,  6  Sup.  Ct.  785,  admitting  recitals  to  prove 
that  one  was  the  only  child  and  heir  of  another,  and  that  the  latter  was 
dead;  Pratt  v.  Nixon,  91  Ala.  197,  8  South.  753,  holdiijg  one  estopped 
to  deny  the  validity  of  a  mortgage  recited  in  a  second  mortgage;  Williams 
v.  Keyser,  11  Fla.  242,  89  Am.  Dec.  247,  where  recital  of  one  deed  in 
another  was  acccepted  ad  proof;  Administrators  of  McCleskey  v.  Lead- 
better,  1  Ga.  557,  admitting  ancient  document  to  prove  execution  and  loss 
of  deed ;  Davis  v.  Callahan,  78  Me.  320,  5  Atl.  77,  holding  privy  in  blood 
estopped  by  grantor's  acts  from  denying  validity  of  deed;  Durette  v. 
Briggs,  47  Mo.  360,  holding  recitals  in  sheriff's  deed  conclusive  as  to  par- 
ties ;  Holmes  v.  Ferguson,  1  Or.  222,  holding  parties  deriving  title  by  deed 
estopped  from  contradicting  its  solemn  admissions;  Hardy  v.  De  Leon, 
5  Tex.  244,  holding  defendant  bound  by  acknowledgments  and  recitals  in 
tax  titles  and  administrator's  deed;  Jackson  v.  Deslonde,  1  Posey,  685, 
admitting  recitals  in  a  deed  as  evidence  of  former  deed,  when  coupled 
with  testimony  of  possession;  Smith  v.  Mclntire,  83  Fed.  467,  holding  that 
af^r  lapse  of  fifty  years  it  will  be  presumed  that  executor  carried  out 
directions  of  the  will,  and  existence  of  documents  presumed  from  recitals 
in  dockets;  Cram  v.  Ingalls,  18  N.  H.'617,  as"  to  recital  of  mortgage  in 
deed ;  Corbett  v.  Norcross,  35  N.  H.  117,  holding  privies  in  estate  estopped 
by  acts  of  grantor;  Cruger  v.  Daniel,  McMuU.  Eq.  194,  holding  that  one 
could  not  claim  under  a  title  by  setting  it  up  against  the  heirs  of  his 
grantor,  who  claimed  by  title  admitted  to  be  paramount  to  his  own. 

Distinguished  in  Stockney  v.  Cissna,  119  Fed.  824,  recitals  in  recent  deed 
of  grantor's  ancestry  do  not  bind  strangers;  O'Banjion  v.  Myers,  36  Ala. 
553,  76  Am.  Dec.  3S6,  holding  that  recital  of  note  in  mortgage  is  not 
sufficient  to  overcome  sworn  denial  of  its  existence  in  answer. 

Recital  in  deed  as  binding  on  stranger  to  instrument.    Note,  Ann.  Cas. 
1915A,  96,  99. 

Where  recital  in  deed  is  offered  against  strangers  claiming  hy  ftdverae 
title,  or  against  persons  claiming  from  same  parties  Tiy  title  anterior  and* 
paramount,  loss  or  nonprodnction  of  instrument  must  be  accounted  f or,  before 
recital  can  be  let  in  as  evidence. 

Approved  in  Laughlin  v.  Page,  108  Me.  316,  80  Atl.  756,  holding  bene- 
ficiaries q£  trust  not  bound  by  recital  in  deed  to  trustee  of  land  porchased 
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with  trast  money  that  they  consented  to  inclusion  of  others  sM  benefi- 
ciaries; Baldwin  v.  Thompson,.  15  Iowa,  509,  holding  that  recital  under 
which  a  party  claims  cannot  estop  him  from  claiming  under  older  convey- 
ance ;  Edwards  v.  Ballard,  14  B.  Mon.  290,  holding  that  bill  of  sale  did  not 
of  itself  prove  that  it  was  founde^d  on  valuable  consideration  against  one 
claiming  under  prior  bill  of  sale;  Hardenburgh  v.  Lakin,  47  N.  Y.  112, 
rejecting  recitals  in  deed  of  partition  as  evidence  against  strangers  to  it. 

Distinguished  in  Smith  v.  County  of  Clark;  54  Mo.  71,  holding  that  false 
recitab  in  bond  did  not  bind  purchaser. 

Certificate  of  magistrate  before  whom  deed  is  acknowledged,  is  entitled 
to  more  weight  as  evidence  than  the  unexplained  proof  of  handwriting  of  a 
witness,  after  his  death. 

Approved  in  Thomas  v.  Williamson,  51  Fla.  339,  40  South.  833,  holding 
probated  will  not  subject  to  attack  in  collateral  proceeding  on  ground  it 
was  improperly  executed  and  attested;  Holbrook  v.  Worcester  Bank,  2 
Curt.  247,  Fed.  Cas.  6597,  holding  that  certificate  of  the  justice  of  the 
peace  is  only  prima  facie  evidence  of  execution  of  deed;  Famsworih  v. 
Briggs,  6  N.  H.  564,  holding  that  handwriting  of  witness  to,  as  well  as  the 
maker  of  an  instrument,  must  be  proved. 

Intent  with  which  acts  are  done,  claimed  to  he  done  In  execution  of 
powers,  is  open  to  proof  as  matter  in  pais,  and  is  not  presumed  from  acts 
alone,  nor  is  it  necessary  that  power  he  referred  to  in  executing  instrumentr 
Approved  in  Gulf  Red  Cedar  Lumber  Co.  v.  O'Neil,  131  Ala.  132,  90 
Am.  St.  Rep.  27,  30  South.  471,  grantor  need  not  in  conveying  directly 
refer  to  power  thus  executed;  Coombs  v.  O'Neal,  1  McAr.  (D.  C.)  407, 
holding  deed  not  void  because  not  reciting  grantor  was  surviving  exec- 
utor, and  deed  was  executed  under  power;  Gindrat  v.  Montgomery  Gas 
Light  Co.,  82  Ala.  602,  60  Am.  Rep.  770,  2  South.  330,  holding  that  power 
was  legally  executed,  and  that  intention  was  clearly  proved ;  Morffew  v.  San 
Francisco  &  S.  R.  R.  Co.,  107  Cal.  600, 40  Pac.  815,  admitting  evidence  of  the 
situation  of  the  parties  to  deeds  to  prove  intent ;  Glanton  v.  Griggs,  5  Ga. 
434,  admitting  declarations  of  purchaser  of  a  note  to  prove  his  knowledge 
of  garnishment;  Terry  v.  Rodahan,  79  Ga.  286,  11  Am.  St.  Rep.  427,  5 
S.  E.  42,  holding  that  deed  made  by  executor  may  serve  to  execute  a  power 
though  the  deed  make  no  reference  to  power  or  its  source ;  South  v.  South, 
91  Ind.  224,  46  Am.  Rep.  594,  finding  conveyance  to  have  transferred  the 
fee,  and  executed  the  power. 

Necessity  that  instrument  given  in  execution  of  i>ower  should  contain 
reference  to  power.    Note,  Ann.  Oas.  1913D,  290. 

When  evidence  Is  offered,  which  is  in  its  nature  prima  fade,  or  presump- 
tive, its  character,  as  such,  ought  not  to  be  disregarded. 

Approved  in  Walker  v.  Warner,  31  App.  D.  C.  87,  holding  court  erred 
in  not  directing  verdict  where  testimony  was  positive  and  uncontradicted; 
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Brown  v.  Petersen,  25  App.  D.  C.  363,  holding  verdict  properly  direct^  • 
on  positive  and  uncontradicted  evidence  .which  jiunk'  would  not  be  at  lib- 
erty to  disregard;  Casey  v.  National  Union,  3  App.  D.  C.  520,  holding  in 
action  on  life  policy  under  defense  of  suicide  where  testimony  was  scien- 
tific and  expert  question  is  for  jury  alone;  Otterback  v.  Brown,  2  McAr. 
(D.  C).  545,  holding  court  properly  refused  instruction  on  weight  of  evi- 
dence; Carroll  v.  Boston  Elevated  Ry.  Co.,  200  Mass.  536,  86  N.  E.  797, 
holding  prima  facie  case  did  not  shift  burden  of  proof,  but  whole  evi- 
dence must  be  considered  by  jury  in  determining  whether  burden  has 
been  maintained;  State  v.  Martin,  47  Or.  290,  83  Pac.  852,  witness  in 
homicide  case  cannot  be  impeached  by  production  of  his  testimony  at 
inquest  where  stenographer  could  not  say  notes  contained  all  of  witness' 
testimony;  Kelly  v.  Jackson,  6  Pet.  631,  8  L.  Ed.  526,  involving  same  facts 
presented  in  principal  case;  Lillienthal's  Tobacco  v.  United  States,  97 
U.  S.  268,  24  L.  Ed.  905,  where  the  evidence  made  out  a  prima  facie  case 
against  defendant;  Behr  v.  Connecticut  Mut.  Life  Ins.  Co.,  2  Flipp.  698, 
4  Fed.  362,  holding  that  charge  was  rightly  refused  which  would  have 
taken  from  jury  the  right  to  weigh  the  evidence;  Spurr  v.  United  States, 
87  Fed.  706,  where  presumptive  proof  was  allowed  to  go  to  jury  as  such; 
Berry  v.  State  of  Georgia,  10  Qa.  524,^  holding  that  the  jury  alone  have 
the  power  to  determine  upon  sufficiency  of  the  evidence;  Benesch  v. 
Weil,  69  Md.  285,  14  Atl.  669,  holding  that  plaintiff's  prayer  to  have  pre- 
sumptions considered  by  the  jury  ought  to  have  been  granted;  Cole  v. 
White,  26  Wend.  533,  holding  that  external  facts  going  to  show  fraudulent 
intent  should  go  to  the  jury;  Underwood  v.  Parrott,  2  Tex.  177,  reversing 
decision  where  judge  withdrew  competent  evidence  from  the  jury. 

Compulsory  nonsuits.    Note,  24  Am.  Dec.  020,  623. 

Miscellaneoiia.  Cited  in  Kelly  v.  Jackson,  6  Pet.  628,  629,  8  L.  Ed.  525, 
526,  where  same  property  was  in  litigation. 

6  Fet.  622-633,  8  !■.  Ed.  523,  KELLY  ▼.  JACKSON. 

No  court  is  bound,  at  the  mere  instance  of  the  party,  to  repeat  instmctionB 
in  every  variety  of  form  which  ingenuity  of  counsel  may  suggest. 

Approved  in  Noble  v.  Worthy,  1  Ind.  Ter.  470,  45  S.  W.  140,  holding 
special  instruction  properly  refused  when  general  instruction  was  broad 
enough  to  enable  jury  to  understand  evidence;  North  Western  Insurance 
Co.  V.  Muskegon  Bank,  122  U.  S.  510,  30  L.  Ed.  1104,  7  Sup.  Ct.  1226, 
where  an  instruction  covered  all  that  was  proper  to  be  said;  McCoy  v. 
State,  46  Ark.  152,  Dougherty  v.  People,  1  Colo.  524,  where  the  court 
had  g^ven  an  instruction  embracing  the  correct  principle  of  law  involved 
in  the  instruction  asked;  Woodruff  v.  State  of  Florida,  31  Fla.  335,  12 
South.  657,  holding  instruction  given  to  be  sufiBcient;  Commonwealth  v. 
Costley,  118  Mass.  25,  Smith  v.  United  States,  1  Wash.  Ter.  273,  following 
rule. 
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Where  evidence  1b  admissible  for  some  purposes,  and  objection  to  Its  ad- 
mission Is  general,  It  cannot  be  excepted  to  unless  at  tbe  time  when  Improper 
use  of  It  Is  attempted. 

Cited  in  Ortiz  v.  State  ot  Florida,  30  Fla.  285,  11  South.  618,  presuming 
that  evidence  was  admitted  for  legal  purpose. 

Prima  fade  evidence  Is  such  as,  In  Judgment  of  law,  is  sufficient  to  estab- 
Ush  the  fact,  and.  If  not  rebutted,  remains  sufficient  for  the  purpose. 

Approved  in  Commissioners  of  Sny  Island  Levee  Drainage  Dist.  v.  Shaw, 
252  111.  159,  96  N.  E.  991,  and  State  v.  Dodds,  54  W.  Va.  300,  46  S.  E. 
232,  both  following  rule;  Meeker  v.  Lehigh  Valley  R.  Co.,  236  U.  S.  439, 
59  L.  Ed.  661, 35  Sup.  Ct.  337,  holding  report  of  commerce  commission  prima 
facie  evidence  of  facts  therein  contained;  Bailey  v.  State  of  Alabama, 
219  U.  S.  234,  55  L.  Ed.  198,  31  Sup.  Ct.  145,  holding  void  statute  making 
refusal  or  failure  to  perform  labor  contracted  for  without  repaying  money 
received  prima  facie  evidence  of  fraud;  Tift  v.  Southed  Ry.  Co*.,  13S 
Fed.  759,  act  to  regulate  commerce  creates  presumption  in  favor  of  com- 
missioner's report;  Nolte  v.  Winstanley,  16  Ariz.  332,  145  Pac.  248,  hold- 
ing assignment  of  chattels  without  delivery  prima  facie  evidence  of  fraud; 
Walker  v.  Warner,  31  App.  D.  C.  87,  holding  request  for  directed  verdict 
on  positive  and  uncontradicted  testimony  was  improperly  refused;  Brown 
v.  Petersen,  25  App.  D.  C.  363,  holding  trial  court  properly  directed  ver- 
dict where  plaintiff's  evidence  was  positive  and  uncontradicted;  Thomas 
V.  Williamson,  51  Fla.  339,  40  South.  833,  holding  probated  will  prima 
facie  proof  of  validity  and  manner  of  execution,  and  attestation  could 
not  be  questioned  in  collateral  proceeding;  People  v.  Cairo  etc.  Ry.  Co., 
249  111.  100,  94  N.  E.  12,  holding  tax  collector's  sworn  report  of  delin- 
quent tax  and  proof  of  publication  and  notice  made  prima  facie  case; 
Trigger  v.  Drainage  Dist.  No.  1,  193  111.  235,  61  N.  E.  1116,  mere  introduc- 
tion of  some  evidence  by  contestant  does  not  destroy  prima  facie  cor- 
rectness of  assessment-roll;  State  etc.  W.  Commrs._v.  M.  etc.  St.  L.  R.  Co., 
76  Minn.  483,  79  N.  W.  514,  prima  facie  evidence  if  uncontradicted  be- 
comes conclusive;  Spicer  v.  Spicer,  249  Mo.  597,  Ann.  Gas.  1914D,  238, 
155  S.  W.  836,  holding  duly  acknowledged  deeds  and  certified  copy  of 
will  naming  plaintiff  as  devise  of  land  mere  prima  facie  proof  of  title 
in* plaintiff;  Jackson  v.  Johnson,  248  Mo.  700,  154  S.  W.  765,  holding  re- 
cital in  deed  of  trustee  as  to  o'v^nership  of  note  was  prima  facie  evidence 
of  ownership,  but  was  rebutted  by  indorsements  "for  collection"  on  note; 
Gilpin  V.  Missouri  etc.  Ry.  Co.,  197  Mo.  325,  94  S.  W.  871,  holding  prima 
facie  case  not  made  out  in  action  for  killing  of  mare  under  statute  mak- 
ing railroad  liable  where  stock  killed  after  going  on  track  at  place  where 
no  cattle-guards  existed;  Polhemus  v.  Prudential  Realty  Corporation,  74 
N.  J.  L.  581,  67  Atl.  307,  holding  prima  facie  proof  of  plaintiff  was  decisive 
of  issue  when  defendant  offered  no  evidence ;  State  v.  McDonald,  152  N.  C. 
805,  67  S.  E.  763,  holding  in  bastardy  case  affidavit  of  woman  presump- 
tive evidence  defendant  is  father  of  child;  Meador  v.  Johnson,  27  Okl. 
550^  112  Pac.  1124,  holding  recitals  in  trustee's  deed  which  by  terms  of 
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power  of  sale  in  mortgage  were  made  prima  facie  evidence  of  facts  re- 
cited were  not  conclusive,  but  put  upon  mortgagor  attacking  deed  burden 
of  explaining  them;  State  v.  Potello,  40  Utah,  65,  119  Pac.  1027,  uphold- 
ing statute  making  unexplained  possession  of  recently  stolen  property 
prima  facie  proof  of  guilt;  United  States  v.  Wi^ns,  14  Pet.  347,  10 
L.  Ed.  488,  holding  prior  existence  of  petition  and  decree  established  by 
prima  facie  evidence;  LillienthaFs  Tobacco  v.  United  States,  97  U.  S.  268, 
24  L.  Ed.  905,  holding  that  burden  was  on  defendant  to  rebut  prima  facie 
evidence  of  fraudulent  intent;  Belton  v.  Summer,  31  Fla.  146,  12  South. 
373,  21 L.  R.  A.  157,  where  prima  facie;  evidence  of  validity  of  will  was  over- 
come by  other  evidence ;  Lovell  v.  Drainage  District,  159  111.  203, 42  N.  E.  604, 
holding  that  assessment-roll  made  out  a  prima  facie  case  to  sustain  as- 
sessments; Callan  v.  Hanson,  86  Iowa,  422,  53  N.  W.  283,  holding  instruc- 
tion that  plaintiff  must  make  out  a  prima  facie  case  not  erroneous; 
Commpnwealth  y  Taylor,  113  Mass.  6,  holding  that  the  jury  in  that  case 
were  not  required  to  find  a  verdict  of  guilty  upon  certain  uncontradicted 
evidence;  Jones  v.  State,  51  Miss.  724,  holding  an  instruction  that  the 
possession  of  property  recently  stolen  is  prima  facie  evidence  of  guilt, 
to  be  proper;  State  v.  Kelly,  73  Mo.  615,  and  State  v.  Sattley,  131  Mo. 
493,  33  SsW.  49,  holding  that  the  prima  facie  evidence  of  guilt  may  be 
conclusive;  State  v.  Patton,  5  Ired.  185,  State  v.  Floyd,  13  Ired.  385,  and 
State  V.  Mitchell,  119  N.  C.  785,  25  S.  E.  784,  upholding  a  chaise  that 
the  oath  and  examination  of  the  mcyther  of  a  bastard  child  was  prima  facie 
evidence  ^f  defendant's  guilt ;  Richmond  &  D.  R.  Co.  v.  Trammer,  53  Fed. 
202,  holding  that  words  "suflBcient  evidence"  in  statute  does  not  necessarily 
mean  conclusive  evidence ;  dissenting  opinion  in  Cotherman  v.  Cotherman, 
58  Mich.  474,  25  N.  W.  471,  majority  sustaining  verdict  of  jury  on  the 
evidence.    . 

Distinguished  in  State -y.  Merrick,  19  Me.  401,  where,  in  a  criminal 
case,  opposing  testimony  raised  a  reasonable  doubt  in  a  prima  facie  case 
of  guilt.  "-' 

Weight  of  uncontradicted  testimony.    Note,  4  Ann.  Gas.  983. 

Power  to  enact  prima  facie  rule  of  evidence  for  criminal  eases.    Note, 

L.  R.  A.  19160,  717. 

• 

It  would  be  error  for  jury  to  disregard  rules  of  evidence,  by  wbich  liberty 
and  estate  of  every  citizen  are  guarded  and  supported. 

Cited  in  Spurr  v.  United  States,  87  Fed.  706,  holding  instruction  to  dis. 
regard  presumptive  proof,  properly  refused. 

Miscellaneous.  Cited  erroneously  in  Cooper  v.  Sunderland,  3  Iowa,  132, 
66  Am.  Dec.  63. 

6  Pet.  634,  8  L.  Ed.  527,  UNITED  STATES  ▼.  McDANIEL. 
Not  cited. 
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6  Fet.  635-647,  8  L.  Bd.  527,  BOYLE  ▼.  ZAOBABIB. 

Discliarge  under  State  insolvent  Uw  does  not  bar  claim  of  citizen  of  an- 
other State  who  never  volnntarlly  subjected  himself  to  State  law,  otherwise 
than  by  origin  of  the  contract. 

Approved  in  Cook,  v.  Moffat,  5  How.  309,  12  L.  Bd.  166,  holding  that 
a  contract  made  in  New  York  was  not  affected  by  a  bankrupt  discharge 
in  Maryland;  Baldwin  v.  Hale,  1  Wall.  230,  232,  17  L:  Ed.  533,  holding 
that  an  action  by  a  citizen  of  Vermont  on  a  note  given  and  payable  in 
Massachusetts  was  not  barred  by  a  dischai^  of  maker  in  the  latter  State ; 
Towne  v.  Smith,  1  Wood.  &  M.  127,  128,  129,  Fed.  Cas.  14,115,  holding 
nonresident  bona  fide  holder  of  a  note  not  barred  by  a  discharge ;  Woodhull 
V.  Wagner,  t  Bald.  301,  Fed.  Cas.  17,975,  where  defendant  bankrupt  under- 
took to  pay  in  another  State,  held  that  his  discliarge  did  not  operate  on' 
contract;  Stevenson  v.  King,  2  Cliff.  3,  Fed.  Cas.  13,417,  an  action  upon 
note  by  nonresident ;  Byrd  v.  Badger,  McAll.  264,  Fed.  Cas.  2265,  holding 
that  discharge  did  not  bar  a  suit  on  a  note,  brought  by  a  nonresident 
holder  in  State  where  bankrupt  resided;  Hawley  v.  Hunt,  27  Iowa,  309, 

1  Am.  Rep.  276,  holding  discharge  no  bar  to  judgment  obtained  in  another 
State ;  Frey  v.  Kirk,  4  Gill  &  J.  519,  520,  23  Am.  Dec.  585,  holding  dis- 
chai^d  inoperative  as  against  nonresident  payee  of  no^,  although  suing 
in  State  court  where  bankrupt  was  discharged;  Evans  &  Co.  v.  Sprigg, 

2  Md.  469,  471,  holding  that  discharge  did  not  impair  nonresident's  rights 
under  attachment  on  a  judgment  obtained  in  the  court  of  same  State;  Poe 
V.  Duck,  5  Md.  6,  9,  holding  that  wherever  contract  was  made  a  non- 
resident is  not  affected  by  discharge ;  Savoye  v.  Marsh,  10  Met.  595,  43  Am. 
Dec.  452,  where  a  nonresident  indorsee  of  note  was  held  not  barred ;  Beers 
&  Smith  V.  Rhea,  5  Tex.  356,  holding  that  discharge  did  not  affect  contract 
made  in  another  State,  and  between  citizens  of  another  State;  McCarty 
V.  Gibson,  5  Gratt.  324,  holding  nonresident  creditor  not  barred,  though 
he  appeared  in  debtor's  own  State  to  oppose  his  discharge;  dissenting 
opinion  in  Beers  v.  Haughton,  9  Pet.  366,  367,  374,  9  L.  Ed.  159,  160,  162 
(affirming  s.  c,  1  McLean,  229,^231,  233,  Fed.  Cas.  1230),  majority  holding 
discharge  under  State  insolvency  law  exempted  debtor  from  arrest  under 
State  process;  dissenting  opinion  in  Moore  v.  Wayne  Circuit  Court,  55 
Mich.  93,  20  N.  W.  806,  majority  holding  that  party  could  proceed  against 
garnishees  indebte'^d  to  nonresident  defendant,  served  with  notice ;  Brighton 
Market  v.  Merick,  11  Mich.  418,  holding  that  a  nonresident  holder  of  a 
note  was  not  barred  by  a  discharge;  Mather  v.  Ncsbit,  4  McCrary,  506, 
13  Fed.  873,  dissolving  an  attachment  on  insolvent's  estate;  Pinckney  v. 
Lanahan,  62  Md.  450,  ]}ut  holding  that  foreign  creditor  could  not  attach 
insolvent's  estate;  Van  Hook  v.  Whitlock,  26  Wend.  53,  37  Am.  Dec.  249, 
holding  that  one  becoming  a  party  to  insolvency  proceedings  is  estopped  to 
deny  their  validity;  In  re  Klein,  14  Fed.  Cas.  717,  arguendo. 

Criticised  in  Cook  v.  Moffat,  5  How.  310,  12  L.  Ed.  166,  where  the  court 
held  that  foreign  contract  was  not  affected  by  discharge  in  bankruptcy. 
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Distin^ished  in  Davidson  v.  Smith,  1  Biss.  349,  Fed.  Gas.  3608,  holding 
that  nonresident  waived  his  extraterritorial  immunity  by  suing  in  court  of 
State  where  bankrupt  resided;  Von  Glahn  v.  Varrenee,  1  Dill.  520,  Fed. 
Gas.  16,994,  holding  that  a  discharge  is  binding  upon  an  alien  creditor  re- 
siding in  the  State;  Letchford  v.  Gonvillon,  20  Fed.  6Q9,  holding  similarly 
as  to  an  alien  domiciled  in  Louisiana;  Northern  Bank  of  Kentucky  v. 
Squires,  8  La.  Ann.  339,  58  Am.  Dec.  68Q|  holding  a  discharge  in  Louisiana 
binding  upon  nonresident  transferee  of  a  bill  of  exchange  executed  and 
accepted  in  Louisiana;  Brighiun  v.  Henderson,  1  Gush.  432,  48  Am.  Dec. 
611,  holding  that  a  creditor  cannot,  by  merely  becoming  resident  of  an- 
other State,  exempt  himself  from  the  operation  of  its  bankrupt  laws; 
Marsh  v.  Putnam,  3  Gray,  560,  561,  holding  that  a  discharge  is  a  bar  to 
an  action  on  contract  between  two  citizens  of  same  State,  though  made, 
and  to  be  performed  in  another;  Bank  of  Utica  v.  Gard,  7  Ohio  (pt.  II), 
171,  holding  an  action  on  a  judgment  barred  by  a  discharge  as  between 
two  citizens  of  same  State. 

What  demands  may  be  discharged  under  State  insolvent  laws.    Note, 
23  Am.  Dec.  349. 

Supreme  Oourt'«  decisions  upon  State  insolvent  laws  are  to  be  deemed 
final  and  conclnslTe. 

Approved  in  Kuhn  v.  Fairmont  Goal  Go.,  179  Fed.  197,  102  G.  C.  A. 
457,  66  W.  Va.  711,  holding  Federal  court,  in  exercise  of  independent  judg- 
ment as  to  construction  of  deed,  would  strongly  incline  to  follow  construc- 
tion placed  on  similar  deed  by  highest  State  court;  Nelson  v.  Garland, 
1  How.  279,  11  L.  Ed.  131,  holding  that  States  had  power  to  pass  insol- 
vency laws  to  extent  limited  by  Gonstitution ;  Goreley  v.  Butler,  147  Mass. 
12,  16  N.  E.  737,  as  to  constitutionality  of  insolvent  laws;  Wendell  v. 
Lebon,  30  Minn.  239,  to  point  that  one  voluntarily  joining  in  insolvency 
proceedings  is  bound  thereby;  Kirby  v.  Lake  Shore  R.  R.,  120  U.  S.  138, 
SO  L.  Ed.  573,  7  Sup.  Gt.  434,  as  to  equity  jurisdiction  of  Federal  Supreme 
Gourt ;  Swartz  v.  Drinkwater,  70  Me.  410,  holding  insolvent  law  void  as  to 
pre-existing  debts;  In  re  Gideon  Reynolds,  8  ]£.  I.  489,  5  Am.  Bep.  617, 
holding  that  United  States  bankrupt  law  suspended  State  legislation  upon 
same  subject  by  Rhode  Island;  Beers  v.  Rhea,  5  Tex.  361,  where  nonresi- 
dent creditor  was  held  not  affected  by  discharge ;  In  re  Re3molds,  20  Fed. 
Gas.  613,  9  Bank.  Reg.  52,  holding  that  a  Federal  bankrupt  law  suspends  a 
State  insolvent  law;  dissenting  opinion  in  Aycock  v.  Martin,  37  Ga.  179, 
majority  holding  a  stay-law  unconstitutional. 

Gonclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Bep.  S12, 
221. 

Agreement  liy  one  in  Maryland  to  indemnify  firm  in  Louisiana  is  LoiUsiaiui 
contract,  by  wUch  former  undertook  to  pay  money  in  the  place  where  latter 
resided. 

Approved  in  Johnson  v.  Gharles  D.  Norton  Go.,  159  Fed.  363,  86  C.  C.  A. 
361,  holding  contract  of  guaranty  to  enable  purchase  of  coal  for  use  of 
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railroads  in  Pennsylvania  governed  by  law  of  that  State  wherever  executed ; 
Davis  V.  St.  Vincent's  Inst,  for  Insane,  61  Fed.  279,  implied  contract  to 
pay  for  support  of  insane  wife  is  contract  of  place  where  support  to  be 
rendered;  Railroad  Co.  v.  Johnson,  61  Kan.  421,  59  Pac.  1064,  agreement 
to  indemnify  is  governed  by  law  of  State  where  advances  are  to  be  made : 
Bulkley  v.  Honold,  19  How.  392, 16  L.  Ed.  666,  holding  that  sale  of  a  vessel 
in  New  Orleans  by  one  residing  in  New  York,  was  a  Louisiana  contract; 
Pritchard  7.  Norton,  106  U.  S.  140,  27  L.  Ed.  109,  1  Sup.  Ct.  115,  holding 
that  contract  made  in  New  York,  indemnifying  one  against  loss  arising 
from  liability  assumed  in  Louisiana,  was  a  Louisiana  contract;  Howard 
Ins.  Co.  V.  Silverberg,  89  Fed.  172,  holding  that  an  undertaking  on  appeal 
from  judgment  of  a  New  York  court,  though  signed  in  California,  was 
executed  in  New  York;  Towne  v.  Smith,  1  Wood.  &  M.  136,  Fed.  Cas. 
14,115,  holding  that  a  note  in  the  hands  of  a  nonresident  was  payable 
where  he  resided;  Butler  v.  Edgerton,  15  Ind.  19,  holding  that  bonds  pay- 
able in  Ohio  were  Ohio  contracts;  Very  v.  McHenry,  29  Me.  212,  holding 
that  one  assuming  a  trust  to  disburse  moneys  at  a  certain  place,  is  consid- 
ered as  undertaking  there  to  perform  those  duties ;  Evans  &  Co.  v.  Sprigg, 
2  Md.  466,  467,  476,  holding  that  note  executed  in  Maryland  for  goods  sold 
in  District  of  Columbia  does  not  alter  locality  of  contract;  First  National 
Bank  v.  Shaw,  61  N.  Y.  293,  holding  that  where  ropa3rment  of  advances 
was  to  be  made  in  Ohio,  the  contract  was  to  be  governed  by  laws  of  that 
State;  Abell  v.  Penn  Mutual  Life  Ins.  Co.,  18  W.  Va.  420,  holding  that 
money  being  advanced  in  West  Virginia,  there  was  an  implied  contract  to 
replace  it  at  same  place;  Merchants'  Bank  v.  Griswold,  72  N.  Y.  481,  28 
Am.  Rep.  165,  where  bills  were  drawn  and  discounted  in  Canada,  held,  that 
contract  was  governed  by  its  laws;  Cook  v.  Moffat,  5  How.  314,  12  L.  Ed. 
168^  holding  that  a  note  given  for  merchandise  sold  in  New  York  was  a 
New  York  contract. 

Distinguished  in  Ex  parte  Heidelback,  2  Low.  536,  Fed.  Cas.  6322,  hold- 
ing that  undertaking  of  drawee  was  to  pay  where  bill  was  accepted  though 
negotiated  elsewhere;  Northern  Bank  of  Kentucky  v.  Squires,  8  La.  Ann. 
340,  58  Am.  Dec.  687,  holding  that  contract  was  {executed  and  to  be  per- 
formed in  same  State;  Wright  v.  Sun  Mut.  Ins.  Co.,  30  Fed.  Cas.  705. 

Plaee  where  contract  is  deemed  to  have  been  made.    N6te,  99  Am. 
'Dec.  672. 

Miscellaneous.  Cited  in  Noojin  v.  United  States,  164  Fed.  693, 90  C.  C.  A. 
513,  erroneously  cited  for  Boyle  v.  Zacharie,  6  Pet.  648,  to  point  that 
refusal  to  quash  execution  could  not  be  reviewed  on  writ  of  error;  United 
States  V.  Abatoir  Place,  106  U.  S.  162,  27  L.  Ed.  129,  1  Sup.  Ct.  171,  and 
Loeber  ▼.  Schroeder,  149  U.  S.  585,  37  L.  Ed.  859,  13  Sup.  Ct.  936. 

6  Pet.  648-660,  8  L.  Ed.  682,  BOTUES  y.  ZACHABIE. 

Writ  of  error  does  not  lie  from  Supreme  Oourt  without  Judgment  or 
award  in  nature  of  judgment,  and  doea  not  lie  to  Circuit  Oourt^  on  refusal  to 
quash  execution,  nptm  mere  motion* 
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Approved  in  de  Beam  v.  de  Beam,  225  U.  S.  695,  66  L.JBd.  1261,  32 
Sup.  Ct.  834,  dismissing  writ  for  want  of  jurisdiction ;  Carroll  v.  Davidson, 
152  Fed.  426,  81  C.  C.  A.  566,  holding  order  of  Admiralty  Court  refusing; 
to  set  aside  and  satisfy  decree  in  favor  of  libelant  and  surety  on  bond 
to  release  libel  was  collateral  to  admiralty  decree  and  not  appealable ;  King 
V.  Davis,  137  Fed.  233,  where  ejectment  was  brought  by  third  person 
against  tenant,  ai>d  landlord  had  no  knowledge  of  action  in  time  to  have 
himself  made  party,  he  may  have  default  judgment  against  tenftnt  opened, 
and  be  allowed  to  defend;  Phillips  v.  Ne^ley,  2  Mackey  (D.  C),  246,  257, 
holding  order  vacating  ex  parte  judgment  rendered  at  previous  term  and 
awarding  new  trial  was  not  appealable;  Toland  v.  Sprague,  12  Pet.  331, 
9  L.  Ed.  1106,  refusing  ta  review  a  decision  of  Circuit  Court  upon  a  motion 
to  quash  an  attachment;  Evans  v.  Gee,  14  Pet.  3, 10  L.  Ed.  328,  dismissing 
writ  of  error  to  review  an  order  refusing  motion  to  quash  execution ;  Amis 
v.  Smith,  16  Pet.  314,  10  L.  Ed.  977,  holding  that  refusal  to  quash  a  bond 
is  not  a  judgment,  and  therefore  no  writ  of  error  lies ;  Bayard  v.  Lombard, 
!)  How.  551,  13  L.  Ed.  254,  holding  that  writ  o(f  error  did  not  lie  to  review 
judgment  on  a  collateral  question  arising  on  suggestion  of  third  party; 
McCargo  v.  Chapman,  20  How.  556,  15  L.  Ed.  1022,  refusing  to  revise  an 
order  quashing  execution;  United  States  v.  Abatoir  Place,  106  U.  S.  162, 
27  L.  Ed.  129,  1  Sup.  Ct.  171,  holding  that  refusal  of  District  Court  to 
grant  a  certificate  of  reasonable  cause  is  not  reviewable  by  Circuit  nor  by 
Supreme  Court ;  Loeber  v.  Schroeder,  149  U.  S.  585,  87  L.  Ed.  869,  13  Sup. 
Ct.  936,  76  Md.  352,  dismissing  an  appeal  from  an  order  overruling  a  mo- 
tion to  quash  a  fieri  facias;  The  Elmira,  16  Fed.  135,  136,  137,  reviewing 
authorities  and  denying  an  appeal  to  review  a  motion  to  set  aside  execu- 
tions; Eslava  v.  Rigeaud,  3  Ala. '364,  holding  writ  will  not  lie  to  revise 
order  quashing  attachment;  Good  v.  Martin,  2  Colo.  293,  adopting  Federal 
rule  in  State  court ;  Steers  v.  Daniel,  2  Flipp.  318,  4  Fed.  601,  holding  that 
hearing  of  application  for  a  venditioni  exponas  cannot  become  such  an 
adjudication  as  to  preclude  further  proceedings;  United  States  v.  Arnold, 
69  Fed.  991,  34  U.  S.  App.  177,  where  lower  court  refused  to  correct  entry 
of  judgment  in  conformity  with  facts  stated  in  bill  of  exceptions;  Ring- 
gold's Case,  1  Bland,  9,  discussing  at  length  the  right  of  appeal;  Stroheim 
V.  Deimel,  77  Fed.  804,  805,  46  U.  S.  App.  639,  holding  that  an  order  dis- 
charging one  imprisoned  for  debt  was  final,  and  therefore  appealable;  Deca- 
tur V.  Paulding,  14  Pet.  608,  611,  10  L.  Ed.  615,  617,  aiguendo ;  Holmes  v. 
Jennison,  14  Pet.  626,  627,  628,  10  L.  Ed.  626,  627,  holding  that  a  writ  of 
error  will  not  lie  to  revise  proceedings  of  State  court  on  a  writ  of  habeas 
corpus ;  dissenting  opinion  in  Barber  v.  Barber,  21  How.  604, 16  L.  Ed.  233, 
majority  holding  that  Federal  courts,  as*  courts  of  chancery,  may  take 
cognizance  of  cases  of  alimony,  after  it  has  been  allowed  by  State  court. 

ThouglL  law  court,  in  Its  discretion,  refuse  to  fiuash  execution  erroneously 
awarded,  the  refusal  leaves  every  other  remedy  which  is,  of  right,  open  to 
party. 
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Cited  in  McCargo  v.  Ghapman,  20  How.  557,  15  L.  £d.  1022,  suggesting 
in  such  a  ease  that  mandamus  would  be  pfoper  remedy. 

Federal  courts,  in  exercise  of  chancery  Jurisdiction,  are  not  governed  by 
State  practice,  but  by  that  of  English  courts  of  equity  as  modified  by  Congress 
and  rules  of  court. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  364,  54  L.  Ed.  236, 
30  Sup.  Ct.  140,  holding  court  in  exercise  of  independent  judgment  should 
in  case  of  doubt  lean  to  agreement  with  State  court;  Hartley  v.  Lapidus 
etc.  Co.,  216  Fed.  96,  132  C.  C.  A.  336,  holding  Federal  court  not  governed 
by  rules  of  State  courts  in  allowing  amendments  and  striking  out  plead- 
ings, and  court  had  discretion  to  strike  out  reply;  Kuhn  v.  Fairmont  Coal 
Co.,  179  Fed.  197,  102  C.  C.  A.  457,  66  W.  Va.  711,  holding  Federal  court 
in  exercise  of  independent  judgment  would  strongly  incline  to  construe 
deed  as  similar  deed  was  construed  by  highest  State  court;  Brown  v. 
Lanyon,  148  Fed.  842,  action  at  law  not  maintainable  for  recovery  of 
profits  from  infringement  of  patent;  Hudson  v.  Wood,  119  Fed.  772,  con- 
struing section  916,  United  States  Comp.  Stats.  1901;  First  Nat.  Bank 
v.  Ewing,  103  Fed.  194,  construing  act  of  August  13,  1888,  §  2,  requiring 
Federal  receivers  to  follow  State  laws;  Pokegama  Sugar  Pine  L.  Co.  v. 
Klamath  River  L.  &  Imp.  Co.,  96  Fed.  56,  remedy  at  law  created  by  State 
will  not  oust  Federal  jurisdiction  in  equity ;  Reynolds  v.  Enterprise  Trans- 
portation etc.  Co.,  198  Mass.  592,  85  N.  E.  Ill,  holding  legislature  in  enact- 
ing statute  is  presumed  to  have  known  it  could  not  pass  law  controlling 
proceedings  in  Federal  x;ourt;  Russell  v.  Southard,  12  How.  148,  13  L.  Ed. 
931,  the  court  being  guided  by  general  rules  of  equity  as  to  admissibility 
of  oral  evidence;  Neyes  v.  Scott,  13  How.  272,  14  L.  Ed.  142,  resorting 
to  decisions  of  High  Court  of  Chancery  in  England  in  defining  a  trustr 
created  by  deed;  Noonan  v.  Lee,  2  Black,  509,  17  L.  Ed.  281,  holding 
that  in  absence  of  rule  of  Federal  court,  it  could  not  order  paid,  a  balance 
which  may  remain  unsatisfied  after  sale  of  mortgaged  premises;  Clark  v. 
Reybum,  8  Wall.  323,  19  L.  Ed.  356,  allowing  in  accordance  with  English 
practice  a  time  for  redemption  in  decree  of  foreclosure ;  Smitl^  v.  Railroad 
Co.,  99  U.  S.  401,  26  L.  Ed.  438,  holding  that  Federal  courts  have  full 
equity  jurisdiction  to  the  same  extent  in  all  the  States;  Kirby  v.  Lake 
Shore  etc.  R,  R.,  120  U.  S.  138,  30  L.  Ed.  573,  7  Sup.  Ct.  434,  and  Johnston 
V.  Roe,  1  McCrary,  165,  1  Fed.  695,  adopting  the  uniform  equity  rule 
respecting  the  limitation  of  actions  based  on  fraud ;  Nickerson  v.  Atchison, 
T.  &  S.  F.  R.  R.,  1  McCrary,  384,  30  Fed.  86,  refusing  to  take  jurisdiction 
of  proceeding  referred  to  the  court  by  stipulation  of  parties,  though  State 
statute  seemed  to  authorize  it;  Northern  Pac.  R.  Co.  v.  St.  Paul,  Min.  & 
Man.  R.  Co.,  2  McCrary,  265,  4  Fed.  692,  substituting  a  bond  for  an 
injunction,  as  a  mode  of  proceeding  in  common  use  in  courts  of  chancery; 
Singer  Mfg.  Co.  v.  Yarger,  2  McCrary,  585,  12  Fed.  488,  holding,  where 
there  was  fraud  in  a  tax  sale,  that  a  remedy  is  provided  for  a  mortgagee 
by  the  general  principles  of  equity;  Strettell  v.  Ballou,  3  McCrary,  47, 


6  Pet.  648-660  NOTES  ON  U.  S.  REPORTS.  1132 

9  Fed.  257,  holding  that  holder  of  mere  possessory  interest  in  land  cannot 
maintain  bill  for  partition  in  Federal  court;  Edwards  v.  Davenport,  4 
McCrary,  43,  20  Fed.  762,  holding,  in  opposition  to  State  authority,  that 
a  contract  with  lunatic  is  absolutely  void;  Blanchard  v.  Sprague,  1  Cliff. 
291,  Fed.  Cas.  1516,  applying  rule  and  suppressing  depositions  of  the  par- 
ties to  a  suit  in  equity ;  Bell  v.  Ohio  Life  &  Trust  Co.,  .1  Hiss.  271,  Fed.  Cas. 
1260,  holding  that  process  must  be  served  before  action  is  deemed  com- 
menced; Loring  v.  Downer,  McAll,  363,  Fed.  Cas.  8513,  refusing  to  inquire 
into  merits  of  action  to  quiet  title  brought  as  a  proceeding  at  law;  Byrd 
V.  Badger,  McAll.  445,  Fed.  Cas.  2266,  holding  that  State  practice  of 
examining  judgment  debtor  could  not  be  substituted  for  creditor's  bill; 
Cropper  v.  Cobum,  2  Curt.  472,  Fed.  Cas.  3416,  the  court  enjoinii^  a 
sheriff  from  levying  on  an  unattachable  interest ;  Breeden  v.  Lee,  2  Hughes, 
488,  Fed.  Cas.  1828,  enjoining  sheriff  where  levy  was  likely  to  produce 
great  damage  to  defendant ;  Howards  v.  Selden,  4  Hughes,  310,  5  Fed.  473, 
holding  that  Federal  court  once  having  jurisdiction  of  a  cause,  could 
compel  contribution  between  residents  of  same  State;  Orendorf  v.  Budlong, 
12  Fed.  26,  holding  that  Federal  court  was  not  bound  by  State  statute 
limiting  time  within  which  to  file  bill  to  set  aside  fraudulent  transfer; 
Cook  V.  Cook,  34  Fed.  252,  holding  that  State  procedure  did  not  govern 
Federal  court  in  following  estate  of  deceased  into  hands  of  distributees; 
White  V.  Bower,  48  Fed.  188,  sustaining  exception  to  an  "answer  in  the 
nature  of  a  cross-bill"  drawn  in  accordance  with  State  practice;  Wills 
V.  Pauly,  51  Fed.  257,  denying  right  of  married  woman  to  sue  in  her 
own  name  in  Federal  court;  Missouri,  K.  &  T.  Co.  v.  Elliott,  56  Fed. 
775,  applying  rule  and  entertaining  bill  in  equity  to  set  aside  an  award 
by  arbitrators;  Pittsburgh  etc.  Co.  v.  Keokuk  etc. 'Co.,  68  Fed.  21,  46 
U.  S.  App.  530,  entertaining  bill  to  assert  liability  to  bridge  company, 
and  for  an  accounting;  American  Assn.  v.  Eastern  Kentucky  Land  Co., 
68  Fed.  722,  refusing  to  entertain  bill  of  partition  where  plaintiff's  title 
was  called  in  question  by  defendants;  North  British  &  Mercantile  Ins. 
Co.  V.  Lathrop,  70  Fed.  433,  25  U.  S.  App.  443,  allowing  cross-bill  setting 
up  legal  defenses  where  its  object  was  to  obtain  complete  relief  concern- 
ing matters  set  out  in  original  bill;  Taylor  v.  Clark,  89  Fed.  8,  refusing  to 
entertain  suit  to  quiet  title  where  complainant  was  not  in  actual  possession ; 
Davidson  v.  Calkins,  92  Fed.  233,  holding  that  complainant  had  adequate 
remedy  at  law  to  determine  possessory  right  to  mining  claim;  Lamson  v. 
Mix,  14  Fed.  Cas.  1056,  but  holding  that  court  could  not  take  jurisdiction 
on  other  grounds;  Rockland  v.  Rockland  Water  Co.,  86  Me.  57,  29  Atl. 
935,  dismissing  bill  according  to  general  principles  of  equity,  since  plaintiff 
had  an  adequate  remedy  at  law  to  abate  nuisance;  Brown  v.  Kalamazoo 
Circuit  Judge,  75  Mich.  278,  13  Am.  St.  Bep.  440,  5  L.  B.  A.  228,  42  N.  W. 
828,  holding  unconstitutional  an  act  depriving  State  Supreme  Court  of 
some  of  its  revisory  jurisdiction;  GU)ldsmith  v.  Gilliland,  10  Sawy.  609, 
22  Fed.  866,  Aspen  Mining  &  Smelting  Co.  v.  Rucker,  28  Fed.  222,  Bnford 
▼.  Holley,  28  Fed.  682,  holding  that  Federal  court  may  extend  its  jnria- 
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diction  to  enforce  equitable  rights  created  and  existing  by  vi^ae  of  State 
statute. 

Distinguished  in  Pulliam  v.  PuUiam,  10  Fed.  78,  Fed.  Cas.  11,463a,  hold- 
ing that  Federal  courts  are  bound  by  State  statute  limiting  time  within 
which  creditor  must  file  his  claim  against  estate  of  decedent. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  448. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  268. 

Writ  and  executions  Issuing  from  Federal  courts  are  not  controllable,  in 
general  operation,  by  any  collateral  regulations  wMch  the  States  have  imposed 
upon  their  courts,  imlflSB  adopted  by  them. 

Approved  in  King  v.  Davis,  137  Fed.  241,  Va.  Code  1887,  §  3566,  re- 
quiring filing  of  lis  pendens  in  office  of  clerk  of  court  in  county  where 
land  lies  does  not  apply  to  Federal  courts;  Biggs  v.  Johnson  County^ 
6  Wall.  195,  18  L.  Ed.  776,  holding  that  State  court  cannot  interfere  with 
process  of  Federal  Circuit  Court  compelling  a  tax  levy  in  order  to  satisfy 
a  judgment;  £x  parte  Boyd,  105  U.  S.  651,  26  L.  Ed.  1202,  holding,  in 
a  case  where  State  practice  was  adopted,  that  successful  party  wacr 
entitled  to  remedies  provided  by  it;  In  re  Freeman,  2  Curt.  494,  Fed.  Cas. 
5083,  directing  marshal  to  levy  execution  without  regard  to  State  law; 
Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  33,  21  S.  W.  180,  holding  that  State 
statute,  did  not  apply  to  judgments  of  Federal  courts  discharging  receivers 
appointed  by  them;  United  States  v.  Humphreys,  3  Hughes,  205,  Fed.  Cas. 
15,422,  holding  that  in  order  to  their  becoming  liens  upon  real  estate,  judg- 
ments obtained  in  Federal  courts  in  Virginia  need  not  be  docketed. 

To  stay  proceedings  on  execution  at  common  law,  supersedeas  must  come 
before  there  is  a  levy  made,  for  if  it  comes  afterward  the  sheriff  can  proceed 
upon  writ  of  venditioni  exponas  to  sell  the  goods. 

Approved  in  Thalheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  South. 
525,  Rev.  Stats.  1892,  §  1272,  does  not  have  effect  of  restoring  property 
levied  on  to  defendant  in  execution;  United  States  v.  Dashiel,  3  Wall. 
700,  18  L.  Ed.  269,  allowing  partial  satisfaction  of  judgment  where  writ  of 
error  was  sued  out  subsequent  to  levy ;  Freeman  v.  Dawson,  110  U.  S.  270, 
28  L.  Ed.  143,  4  Sup.  Ct.  98,  holding  that  it  was  error  for  judge  to  recall 
executions  in  vacation,  out  of  court,  without  notice  to  judgment  creditor; 
Blair  v.  Compton,  33  Mich.  449,  holding  that  there  was  only  an  attempt  to 
levy,  and  writ  of  error,  therefore,  operated  as  a  stay;  The  Cape  Sable 
Company's  Case,  3  Bland,  637,  ar^endo. 

Distinguished  in  Bacon  v.  Green,  36  Fla.  321,  18  South.  869,  holding, 
that  by  virtue  of  State  statute,  supersedeas  stays  a  sale  after  a  levy, 
but  does  not  4innul  it;  Bryan  v.  Bates,  12  Allen,  207|  holding,  in  a  crim- 
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inal  case,  that  writ  of  error  duly  served  stayed  execution  of  sentenee  of 

imprisonment. 

Effect  of  supersedeas  upon  execution  after  its  issuance.    Note,  5  Ann. 
Gas.  786. 

Miscellaneous.  Cited  in  Cook  v.  Moffat,  5  How.  307,  12  L.  Ed.  165; 
Bulkley  v.  Honold,  19  How.  392,  15  L.  Ed,  666 ;  Baring  v.  Erdman,  2  Fed. 
Cas.  788. 

6  Pet.  661-665,  8  L.  Ed.  537,  EX  PABTE  DAVENPORT. 

Allowance  of  double  pleas  and  defenses  Is  not  matter  of  absolute  right, 
but  of  discretion  in  court,  and  mandamus  will  not  lie  to  control  its  exercise. 

Cited  in  Towle  v.  State,  3  Fla.  210,  holding  that  mandamus  will  not 
lie  to  compel  State  controller  to  allow  and  pay  certain  bills;  Swan  v. 
Gray,  44  Miss.  398,  denying  writ  of  mandamus  to  compel  court  to  approve 
bond ;  Grand  Chute  v.  Winegax,  15  Wall.  370,  21  L.  Ed.  173,  holding  that 
striking  out  of  plea  worked  no  prejudice,  but- might  have  been  reversible 
error;  Eslava  v.  Rigeaud,  3  Ala.  365,  suggesting  that  mandamus  was 
proper  remedy  to  correct  an  act  of  inferior  court;  People  v.  Pearson,  2 
Scam.  204,  33  Am.  Dec.  448,  where  mandamus  was  granted  to  compel 
judge  to  sign  a  particular  bill  of  exceptions;  Jelley  v.  Roberts,  50  Ind.  7, 
refusing  to  compel  judge  to  sign  a  particular  bill  of  exceptions  where 
he  had  already  signed  one  alleging  it  to  be  true. 

Law  of  mandamus.    Note,  89  Am.  Dec.  732. 

When  mandamus  is  the  proper  remedy  against  public  officers.     Note, 
98  Am.  St.  Bep.  903. 

In  duty  collection  act  of  1799,  chapter  128,  legislature  did  not  intend  to 
bar  party  from  any  good  defense,  founded  upon  real  and  substantial  merits. 

Approved  in  Morton  v,  Ludlow,  1  Edw.  Ch.  643,  holding  that  debtor  to 
United  States  upon  custom-house  bonds  may  plead,  by  way  of  setoff, 
amount  of  debentures  which  he  holds. 

Right  to  plead  inconsistent  defenses.    Note,  48  L.  B.  A.  179. 

6  Pet.  666-679,  8  L.  Ed.  538,  LINDBEY  v.  MUtLEB. 

Statute  of  limitations  never  runs  or  operates  against  a  State. 
Approved  in  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  156,  20 
Sup.  Ct.  84,  possession  of  land  since  treaty  of  Guadalupe  Hidalgo  will  not 
give  title;  United  States  v.  Chesapeake  etc.  Canal  Co.,  206  Fed.  967, 
holding  rule  applied  in'  action  to  recover  dividends  on  corporate  stock 
owned  by  United  States;  In  re  Stoever,  127  Fed.  397,  holding  Bankruptcy 
Act,  §57,  cl.  ''n,"  providing  that  claims  shall  not  be  proved  against  the 
bankrupt's  estate  subsequent  to  one  year  after  the  adjudication,  being  a 
statute  of  limitations,  is  not  binding  on  United  States;  Biggio  v.  McNeelyi 


\ 


1136  UNDSEY  v.  MILLER.    '^  6  Pet.  666-679 

135  I^a.  396,  65  South.  554,  and  Haggerty  v.  Annison,  133  La.  343,  62 
South.  947,  both  holding  limitations  could  not  run  against  patentee  to 
government  lands  until  patent  issued;  Gibson  v.  Chouteau,  13  Wall.  104, 
20  L.  Ed.  538,  holding  that  mere  occupation  of  premises  before  patent 
issued,  for  a  period  prescribed  by  State  statute,  cannot  aiiect  title  derived 
from  United  States;  Armstrong  v.  Morrill,  14  Wall.  145,  20  L.  Ed?  772, 
where  forfeiture  to  the  State  interrupted  the  continuity  of  adverse  pos- 
session; United  States  v.  Thompson,  98  U.  S.  488,  25  L.  Ed.  195,  holding, 
in  an  action  on  an  official  bond,  that  the  United  States  could  not  be  barred 
by  State  statute;  Steele  v.  United  States,  113  U.  S.  135,  28  L.  Ed.  954, 
5  Sup.  Ct.  399,  where  government  made  cross-demand  for  materials  used; 
United  States  v.  Nashville  etc.  Ry.  Co.,  118  U.  S.  125,  80  L.  Ed.  88,  6  Sup. 
Ct.  1008,  an  action  upon  negotiable  bonds  and  coupons;  United  States 
V.  Insley,  130  U.  S.  266,  82  L.  Ed.  969,  9  Sup.  Ct.  486,  a  bill  in  equity  by 
United  States  seeking  to  redeem  parcels  of  land;  Redfield  v.  Parks,  132 
U.  S.  244,  83  L.  Ed.  329,  10  Sup.  Ct.  84,  adverse  possession  before  patent 
'  issued;  United  States  v.  Dalles  Military  Road  Co.,  140  U.  S.  632,  85 
L.  Ed.  571,  11  Sup.  Ct.  998,  and  United  States  v.  Alexandria,  4  Hughes, 
549,  19  Fed.  612,  where  officers  of  government  neglected  for  forty-five 
years  to  compel  performance  of  contract  in  favor  of  the  United  States; 
United  States  v.  Winona  &  St.  P.  R.  Co.,  67  Fed.  971,  32  U.  S.  App.  306, 
holding  tiTat  government  could  not  be  barred  by  laches  in  an  action  to 
^  restore  title  to  the  United  States;  Laughton  v.  Nadeau,  75  Fed.  794, 
holding  laches  could  not  be  imputed  to  minor  tribal  Indians,  he  and  his 
land  being  under  control  of  government;  Kennedy  v.  Townsley,  16  Ala. 
246,  holding  statute  did  not  run  against  lands  owned  by  State  of  Alabama ; 
McNamee  v.  United  States,  11  Ark.  150,  action  by  United  States  against 
postmaster;  Gardiner  v.  Miller,.  47  Cal.  573,  applying  rule  where  land 
was  held  under  Mexican  grant  and  before  patent  issued  by  United  States ; 
Brinsfield  v.  Carter,  2  Ga.  151,  Wood  v.  Missouri  etc.  Ry.  Co.,  11  Kan.  349, 
following  rule;  McGannon  v.  Straightlege,  32  Kan.  526,  4  Pac.  1043,  hold- 
ing that  one  cannot  acquire  title  by  mere  possession  of  Indian  lands; 
Crane  v.  Reeder,  21  Mich.  77,  4  Am.  Rep.  446,  as  to  escheats  accruing  to 
the  State  of  Michigan;  Landcs  v.  Perkins,  12  Mo.  258,  holding  statute 
did  not  commence  to  run  until  act  of  confirmation,  when  title  passed  from 
government;  Treadway  v.  Wilder,  12  Nev.  114;  Hyde  v.  Holland,  18  Or. 
334,  22  Pac.  1105,  holding  statute  does  not  run  against  holder  of  certifi- 
cate of  purchase  until  patent  issues;  Moss  v.  Gibbs,  10  Heisk.  290,  where 
State  of  Tennessee  owned  the  fee  of  an  island  claimed  adversely;  Smith 
V.  Power,  23  Tex.  35,  applying  rule  in  suit  to  try  title  where  party  claimed 
under  State;  State  v.  Thompson,  10  Ark.  67,  holding,  in  action  for  money 
paid  under  mistake  of  law,  that  statute  does  not  run  in  favor  of  State; 
Armstrong  v.  Dalton,  4  Dev.  570,  holding  that  statute  operated  against 
officers  of  county,  the  rule  only  applying  to  the  sovereign;  Cook  v.  Auditor, 
79  Mich.  108,  44  N.  W.  422,  arguendo. 
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Distinguished  in  Gray  v.  Givens,  26  Mo.  301,  holding  that  statute  runs 
from  date  of  return  of  plat  of  survey,  and  before  patent  issued,  since 
locator  has  right  of  action  at  that  time;  Sutphen  v.  Norris,  44  Tex.  243, 
holding  that  statu^te  commences  to  run  from  date  of  location. 

The  maxim,  '*  Nullum  tempus  occurrit  regi.''    Note,  101  Am.  St.  BiOp. 
151,  165,  182. 

Running,  of  limitations  agltinst  government.    Note,  8  E.  R.  0.  178,  179. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  479. 

Location  made  while  fee  of  distrtct  was  in  Virginia  is  invalid,  where 
entry  was  not  made  in  pursuance  of  laws  of  Virginia. 

Approved  in  dissenting  opinion  in  Barry  v.  Gamble,  3  How.  57,  11  L.  Ed. 
491,  majority  holding  locations  valid,  made  under  certain  acts  of  Congress 
in  Missouri  Territory. 

Act  of  1807,  respecting  Virginia  military  reservation,  declaring  patents 
void  made  on  land  previously  patented  or  surveyed,  does  not  mean  to  protect 
void  and  unauthorized  surveys,  hut  irregular  surveys  made  in  good  faith. 

Approved  in  Howell  v.  Hanrick,  88  Tex.  413,  31  S.  W.  613,  holding 
I  second  grant  by  alcalde  upon  same  concession  void;  Galloway  v.  Finley, 
12  Pet.  299,  9  L.  Ed.  1093,  but  holding  patent  made  to  one  after  his  death 
valid  by  virtue  of  act  of  1807;  Wallace  v.  Saunders,  7  Ohio  fpt.  I),  177, 
where  first  entry  and  survey  was  held  void,  being  made  for  a  person  with 
no  shadow  of  right;  Price  v.  Johnston,  1  Ohio  St.  394,  and  Stubblefield 
V.  Boggs,  2  Ohio  St.  221,  holding  previous  location  on  reservation  void, 
because  made  in  name  of  deceased  person,  and,  therefore,  not  protected 
by  above  act;  Saunders  v.  Niswanger,  11  Ohio  St.  302,  303,  304,  where 
original  entry  and  survey  were  wholly  unauthorized  and  void. 

Distinguished  in  Gibson  v.  Chouteau,  39  Mo.  564,  holding  that  patent, 
on  its  face,  showed  that  it  waa  issued  by  authority  of  act  of  Congress, 
and  was  valid. 

A  survey,  unless  carried  into  grant,  cannot  aid  a  defective  entry  against 
^  one  made  subsequently. 

Approved  in  Hulett  v.  Piatt,  49  Tex.  Civ.  388,  109  S.  W.  212,  holding 
senior  patent  regularly  issued  passed  State's  title  and  gave  patentee  color 
of  title,  though  another  obtained  junior  patent  based  on  right  having  in- 
ception prior  to  that  of  senior  patent. 

* 

6  Pet  680-690,  8  L.  Ed.  643,  WALLACE  V.  PABKEB. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  572. 

Miscellaneous.  Cited  erroneously  in  Merchants'  Bank  v;  Griswold,  72 
N.  Y.  481. 
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6  Pft.  6dl-760,  8  L.^^d.  547,  UKITED  STATES  v.  ABBE]>OKDO. 

Power  to  hear  and  determine  canse  is  jmlsdlction;  It  is  "coram  Jndice" 
whenever  case  is  presented  wbich  brings  tUs  power  into  action. 

Approved  in  Rexford  v.  Brunswick-Balke-CoUender  Co^,  181  Fed.  470, 
104  C.  C.  A.  210,  holding  where  court  had  jurisdiction  of  one  of  two  causes 
of  action  in  proceeding,  decree  was  valid  on  collateral  attack  so  far  as 
relating  to  the  one  cause;  Pullman  Palace  Car  Co.  v.  Harrison,  122  Ala. 
167,  25  South.  699,  attachment  lies  against  nonresident's  property  only 
where  action  would  lie  without  attachment  upon  proper  service  within 
jurisdiction ;  Pitcock  v.  State,  91  Ark.  534,  184  Am.  St  Rep.  88,  121  S.  W. 
745r,  holding  court  had  i)ower  to  determine  its  own  jurisdiction  and  to 
recpiire  parties  to  preserve  status  of  subject  matter  in  meantime;  Wood- 
mont  Assn..v.  Town  of  Milford,  85  Conn.  524,  84  Atl.  310,  holding  where 
jurisdiction  of  judge  was  limited,  record  must  show  existence  of  all 
lurisdictional  prerequisites;  Wilson  v.  Atlanta  etc.  R.  Co.,  115  Ga.  181, 
41  S.  E,  704,  question  of  jurisdiction  is  for  court  where  case  is  pending; 
O'Connor  v.  Board  of  Trustees  of  Firemen's  Pension  Fund,  247  111.  58, 
93  N.  E.  125,  holding  Circuit  Court  had  jurisdiction  to  review  by  man- 
damus action  of  trustees  of  fireman's  pension  fund  in  passing  on  appli- 
cation for  pension;  Franklin  Union  v.  People,  220  111.  366,  110  Am.  St.  , 
Rep.  248,  77  N.  E.  180,  fact  of  defect  of  parties  does  not  deprive  court 
of  jurisdiction  over  suit  for  injunction;  O'Brien  v.  People,  216  111.  363, 
108  Am.  St.  Rep.  219,  75  N.  E.  112,  where  in  suit  to  obtain  injunction 
against  strikers,  defendants  were  served  with  process;  but  failed  to  file 
answers  or  demurrers,  court  acquired  jurisdiction  irrespective  of  defects 
in  bill;  Manley  v.  Park,  62  Kan.  560,  64  Pac.  30,  judgment  without  juris- 
diction is  void;  Smith  v.  Foley,  24  Nev.  212,  61  Pac.  836,  on  petition  for 
partial  distribution,  court  cannot  determine  question  of  extent  of  appli- 
cation of  contract  concerning  estate;  State  v.  Smith,  29  R.  I.  522,  72 
Atl.  714,  holding  court  had  jurisdiction  of  subject  matter  if  complaint 
stated  case  belonging  to  general  class  over  which  court's  authority  ex- 
tends ;  Sperry  v.  Sanders,  50  W.  Va.  74,  40  S.  E.  328,  Circuit  Court  may  in 
i  chancery  suit  determine  validity  of  judgment  void  on  face;  Johnston  v. 

Hunter,  50  "W.  Va.  54,  40  S.  E.  449,  legal  constitution  of  court  is  essential 
to  jurisdiction;  Rhode  Island  v.  Massachusetts,  12  Pet.  718,  9  L.  Ed.  1258, 
holding  Federal  Supreme  Court  has  jurisdiction  to  try  question  of  dis- 
puted boundary  between  two  States;  Grignon  v.  Astor,  2  How.  338,  11 
L.  Ed.  290  (aflarming  s.  c,  1  Pinn.  161,  39  Am.  Dec.  294),  holding  exercise 
of  jurisdiction-  is  prima  facie  proof  of  establishment  of  facts  necessary 
to  give  jurisdiction;  In  re  Bogart,  2  Sawy.  401,  Fed.  Cas.  1596,  dismissing 
writ  of  habeas  corpus  sued  out  by  prisoner  convicted  by  naval  court- 
martial  ;  Le  Roy  v.  Clayton,  2  Sawy.  499,  Fed.  Cas.  8268,  refusing  to  review 
'  for  error  decision  of  commissioner  of  land  office  on  recall  of  patent;  Holmes 
.  V.  Oregon  etc.  R.  R.,  7  Sawy.  386,  387,  9  Fed.  232,  233,  holding  court's 
adjudication  that  jurisdictional  facts  exist  is  exercise  of  jurisdiction  and 

11—72 


6  Pet.  691-760  NOTES  ON  U.  S.  REPORTS.  1138 

is  final;  Foster  v.  Givens,  67  Fed.  686,  31  U.  S.  App.  626,  holding  court 
of  *  general  jurisdiction  has  power  to  declare  and  enforce  vendor's  lien; 
Ex  parte  Maxwell,  37  Ala.  363,  79  Am.  Dec.  63,  holding  failure  of  admin- 
istrator to  give  bond  makes  probate  voidable,  not  void;  Ex  parte  Hill, 
38  Ala.  452,  holding  probate  judge  has  no  jurisdiction  to  release  on  habeas 
corpus  persons  enrolled  in  Confederate  army;  Lamar  v.  Gunter,  39  Ala. 
334,  holding  decree  of  sale  of  estate  is  void  as  against  heirs  who  were 
not  notified  of  proceedings;  Bush  v.  Glover,  47  Ala.  174,  holding  default 
judgment  rendered  after  war  on  summons  served  during  war  is  not  a 
nullity ;  Spragins  v.  Taylor,  48  Ala.  525,  holding  filing  of  petition  for  order 
of  sale  containing  proper  allegations  gives  court  power  to  make  the  order; 
Goodman  v.  Winter,  64  Ala.  431,  holding  Chancery  Court  has  power  to 
decide  whether  facts  disclosed  in  bill  present  case  within  its  jurisdiction; 
Fleming  v.  Johnson,  26  Ark.  436,  refusing  in  collateral  proceeding  to 
review  order  of  sale  made  by  probate  court;  Trammell  v.  Russellyille, 
34  Ark.  110,  36  Am.  Rep.  4,  holding  where  statute  imposes  duty  on  ma>'or 
of  enforcing  ordinances,  he  has  power  to  pass  on  their  validity;  Stevenson 
V.  Christie,  64  Ark.  75,  42  S.  W.  419,  refusing  to  dismiss,  for  want  of 
jurisdiction,  action  on  contract,  because  same  is  void;  Schroeder  v.  Wit- 
tram,  66  Cal.  641,  6  Pac.  741,  holding  test  of  jurisdiction  is  whether 
demurrer  to  complaint  would  be  overruled;  Crew  v.  Pratt,  119  Cal.  148, 
51  Pac.  42,  holding  where  probate  court  could  not  make  final  distribution 
without  deciding  validity  of  trust,  it  had  jurisdiction  to  decide  that 
question;  Bassick  etc.  Co.  v.  Schoolfield,  10  Colo.  51,  14  Pac.  67,  holding, 
although  court  has  jurisdiction  of  subject  matter,  it  cannot  order  sale  of 
property  in  favor  of  creditor  having  lien  only  on  a  part ;  Bucky  v.  Willard, 
16  Fla.  332,  holding  law  providing  for  execution  by  one  court  of  judg- 
ment of  inferior  court,  does  not  call  into  action  jurisdiction  of  first 
court;  Hays  v.  McNealy,  16  Fla.  413,  holding  where  jurisdiction  depends 
on  existence  of  certain  fact,  that  fact  must  be  alleged  and  proved;  Bush 
V.  Hanson,  70  111.  482,  holding  court  has  jurisdiction  to  enter  judgment 
by  confession  where  defendant  appears  by  authorized  attorney;  Schroeder 
V.  Merchants'  etc.  Co.,  104  111.  76,  holding  action  is  comni/enced  from 
time  court  acquires  jurisdiction  by  filing  of  praecipe  and  issuance  of 
summons;  Kelly  v.  People,  115  111.  589,  56  Am.  Rep.  187,  4  N.  E.  646, 
holding  on  criminal  prosecution  prior '  conviction  by  court  of  competent 
jurisdiction  is  admissible  to  increase  punish^dent;  Dilworth  v.  Curts,  139 
111.  516,  29  N.  E.  863,  holding,  where  court  making  decree  on  creditors' 
bill  had  jurisdiction  of  parties  and  subject  matter,  insufficiency  of  evidence 
does  not  make  decree  void;  Doe  v.  Smith,  1  Ind.  457,  holding  jurisdiction 
attaches  as  soon  as  petition  is  filed,  stating  facts  sufficient  to  authorize  the 
remedy;  Dequindre  v.  Williams,  31  Ind.  456,  holding  where  court  finds 
fact  of  residence  and  exercises  jurisdiction,  that  finding  may  not  bo 
assailed  collaterally;  Weston  v.  Lnmley,  33  Ind.  495,  holding,  where  board 
had  power  to  find  facts,  it  had  a  jurisdiction  and  false  testimony  is  per- 
jury, although  proceedings  were  irregular;  Ney  v.  Swinney,  36  Ind.  456, 
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holding  jnrifidictional  facts  necessarily  passed  uxH>n  by  court  exercising 
jurisdiction,  cannot  b^  assailed  collaterally;  Terre  Haute  v.  Beach,  96  Ind. 
147,  holding,  where  petition  for  annexation  is  sufficient  to  invoke  juris- 
diction of  board,  proceedings  cannot  be  questioned  collaterally;  Oliver  v. 
Riley,  92  Iowa,  26,  60  N.  W.  181,  holding  satisfaction  of  judgment  sued 
on  is  matter  of  defense  and  does  not  go  toj.urisdiction;  State  v.  Lazarus, 
39  La.  Ann.  179,  1  South.  391,  removing  judge  from  office  for  malfeasance 
and  acts  done  in  excess  of  jurisdiction;  Davis  v.  Helbig,  27  Md.  465,  92 
Am.  Dec.  652,  holding  act  empowering  court  to  partition  real  estate  in 
certain  action  conferred  jurisdiction  to  make  the  proper  decree;  Palmer 
V.  Oakley,  2  Doug.  (Mich.)  486,  489,  47  Am.  Dec.  65,  66,  holding,  although 
court  had  general  jurisdiption,  its  appointment  of  guardian  of  minor 
above  fourteen  years  of  age  is  invalid;  Montour  v.  Purdy,  11  Minn.  405, 
88  Am.  Dec.  92,  holding  phrase  '^probate  court  of  competent  jurisdiction'' 
in  act  meant  ''probate  court  whose  jurisdiction  it  is  proper  to  invoke 
in  such  case";  Mousseau's  Will,  30  Minn.  205,  14  N.  W.  888,  holding, 
where  will  has  been  probated  by  proper  court,  such  court  has  no  juris- 
diction to  set  such  probate  aside;  Henks  v.  Debertshauser,  1  Mo.  App. 
403,  holding  amount  sued  for  and  not  sum  recovered  is  test  of  justice 
of  peace's  jurisdiction;  Patzack  v.  "^^n  Gerichten,  10  Mo.  App.  428,  hold- 
ing justice  having  jurisdiction  to  commit  is  liable  if  he  inflicts  penal 
sentence;  Smiley  v.  Sampson,  1  Neb.  70,  holding  decision  of  land  officials 
on  questions  of  settlement  and  improvement  are  conclusive;  State  v. 
Sheriff  of  Middlesex,  15  N.  J.  L.  70,  refusing  on  habeas  corpus  to  con- 
sider errors  committed  by  trial  court  of  competent  jurisdiction;  Ritter  v. 
Kunkle,  39  N.  J.  L.  262,  interpreting  statute. giving  right  of  appeal  in 
every  case  where  justice  '*has  jurisdiction";  lii  re  Foley's  Estate  (Nev.), 
51  Pac.  836,  holding  probate  court  in  proceeding  to  partially  distribute 
estate  cannot  award  property  to  parties  claiming  as  grantees  of  dece- 
dent's widow;  Sheldon  v.  Newton,  3  Ohio  St.  499,  refusing  to  review 
collaterally  judicial  sale  of  real  estate  by  probate  court  of  competent 
jurisdiction;  Angell  v.  Robbins,  4  R.  I.  502,  refusing  to  permit  collateral 
attack  upon  finding  of  jurisdictional  facts  in  another  proceeding ;  McCreery 
V.  Davis,  44  S.  C.  211,  212,  51  Am.  St.  Bep.  806,  806,  28  L.  B.  A.  661,  22 
S.  E.  184,  holding  decree  obtained  in  Dlinois,  divorcing  wife  from  hus- 
band in  South  Carolina,  who  was  not  personally  served  with  process,  is 
not  effective  in  latter  State;  Banton  v.  Wilson,  4  Tex.  404,  interpreting 
statute  giving  court  power  to  issue  writs  necessary  to  enforce  its  juris- 
diction"; Brownsville  v.  Basse,  43  Tex.  449,  holding  where  court  has 
appellate  jurisdiction  it  may  render  such  judgment  as  they  conclude 
to  give,  without  limitation;  Perry  v.  Morse,  67  Vt.  513,  where  justice 
has  jurisdiction  of  person  and  general  power  to  determine  subject  matter, 
he  has  jurisdiction  within  meaning  of  statute;  Lawson  v.  Moorman,  85 
Va.  885,  9  S.  E.  152,  refusing,  in  collateral  action,  to  review  for  error 
judgment  of  competent  court;  Belles  v.  Miller,  10  Wash.  265,  38  Pac. 
1052^  holding  judgment  is  above  cdlatcral  attack,  although  court  pro- 
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nouncing  same  committed  error;  Kuhn  v.  Port  Towaseiict,  12  Wash.  614, 
50  Am.  St.  Bep.  915,  29  L.  B.  A.  448,  41  Pac.  925,  holding,  where  city 
annexes  district  by  authority  of  statute  upon  petition  of  inhabitants,  it 
exercises  a  '* jurisdiction";  Cecil  v.  Clark,  44  W.  Va.  670,  30  S.  E.  220, 
holding  allegations  of  fraud  suffice  to  give  equity  jurisdiction  regardless 
whether  they  are  finally  proved;  Winnebago  etc.  Co.  v.  Wisconsin  Ry. 
Co.,  81  Wis.  393,  51  N.  W.  577,  holding  failure  of  petition  to  state  juris- 
dictional facts  is  not  cured  by  appearance  of  other  party;  Pullan  v. 
Kinsinger,  2  Abb.  (U.  S.)  103,  Fed.  Cas.  11,463,  arguendo;  Cooper  v. 
Sunderland,  3  Iowa,  132,  66  Am.  Dec.  63,  discussing  jurisdiction  in  guard- 
ianship matter;  Mellor  v.  Gilmore,  33  La.  Ann.  1405,  holding,  where  cause 
is  dismissed  for  want  of  jurisdiction,  plaintiff  cannot  complain  because 
other  points  were  not  decided;  dissenting  opinion  in  Decatur  v.  Paulding, 
14  Pet.  599,  10  L.  Ed.  609,  majority  refusing  to  issue  mandate  compelling 
Secretary  of  Navy  to  pay  pension  to  plaintiff;  dissenting  opinion  in  Byers 
V.  McAuley,  149  U.  S.  628,  87  L.  Ed.  876,  13  Sup.  Ct.  913;  majority  holdii^ 
Circuit  Court  cannot  issue  process  against  estate  in  course  of  admin- 
istration in  State  court;  dissenting  opinion  in  Heirs  of  Duverge  v.  Salter, 
5  La.  Ann.  97,  majority  declaring  act  "to  give  jurisdiction"  over  certain 
causes  unconstitutional  for  faulty  titje;  dissenting  opinion  in  Vaughn  v. 
Congdon,  56  Vt.  127,  majority  holding  justice  liable  for  exceeding  juris- 
diction by  issuing  warrant  after  bar  of  time^  dissenting  opinion  in  Hume 
V.  Condon,  44  W.  Va.  560,  30  S.  E.  59,  majority  holding  mere  allegations 
of  fraud  unsustaincd  *by  proof  do  not  suffice  to  give  equity  jurisdiction. 
Distinguished  in  Murchison  v.  White,  54  Tex.  84,  holding  on  icollateral 
attack,  presumption  in  favor  of  jurisdiction  exercised  by  probate  court  is 
conclusive,  although  petition  be  not  good  on  demurrer ;  State  v.  Langhome, 
12  Wash.  593,  41  Pac.  918,  prohibiting  judge  from  enforcing  order  made 
in  excess  of  power  in  action  within  his  jurisdiction. 

By  ''mlee  of  equity"  are  meant  well-settled  usages,  and  principles  of  courts 
of  chancery,  as  recognized  In  their  decisions,  which  have  been  acted  on  In 
Federal  Supreme  Court  under  provisions  of  Constitntlon  and  acts  of  Congren, 
Cited  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147,  in  passing  on 
title  to  land  within  Louisiana  purchase;  United  States  v.  Kingsley,  12 
Pet.  485,  9  L.  Ed.  1166,  declaring  void  grant  of  land  because  of  inexcusable 
nonperformance  of  condition;  Pollard  v.  Kibbe,  14  Pet.  397,  10  L.  Ed.  511, 
arguendo. 

4 

When  individual  rights  depend  on  national  boundaries,  Judiciary  does  not 
assert  its  rlfi^ts  against  foreign  powers,  but  decides  individual  rights  according 
to  principles  which  the  political  departments  of  tbe  nation  have  established. 

Approved  in  State  v.  Bowman,  89  Ark.  434, 116  S.  W.  898,  holding  exer- 
cise of  authority  over  land  tendered  State  by  United  States  was  political 
question,  and  courts  of  State  would  presume  they  had  jurisdiction  of  crimes 
committed  thereon;  Ansley  v.  Ainsworth,  4  Ind.  Ter.  326,  69  S.  W.  891, 
holding  courts  would  not  consider  contention  that  ''Atoka  agreement"  with 
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Choctaw  and  other  Indian  tribes  was  procured  by  fraud;  Garcia  ▼.  Lee, 
12  Pet.  520,  9  L.  Ed.  1180,  refusing  validity  to  Spanish  grant  to  land  de- 
clared by  Congress  to  be  within  French  territory;  United  States  v.  Flint, 
4  Sawy.  67,  Fed.  Cas.  15,121,  holding  power  conferred  upon  Circuit  Court 
to  settle  land  claims  in  California  is  exclusive;  Harold  v.  Arrington',  64 
Tex.  238,  holding  where  political  department  has  treated  certain  county 
as  part  of  State,  courts  must  exercise  jurisdiction  over  it  as  such ;  dissent- 
ing opinion  in  Luther  v.  Borden,  7  How.  56,  12  L.  Ed.  605,  majority  hold- 
ing question,  which  of  rival  State  governments  is  legitimate,  is  XH>litical 
and  not  judicial;  dissenting  opinion  in  People  v.  Dibble,  16  N.  Y.  224, 
Inajority  removing  from  Indian  reservation  x)erson  claiming  title  through 
deed  of  cession,  recognized  by  treaty. 

Distinguished  in  United  States  v.  Texas,  143  U.  S.  638,  639,  36  L.  Ed. 
290,  291,  12  Sup.  Ct.  491,  holding  settlement  of  boundary  between  Stale 
and  Territory  of  Union  is  judicial  question  in  jurisdiction  of  Supreme 
Court. 

United  States,  by  consenting  to  he  sued  On  question  of  title  under  Spanish 
grant,  has  made  it  purely  Judicial  question,  and  the  court  is  hound  to  decide  as 
it  would  between  man  and  man  on  same  subject  matter,  and  by  rules  which 
Oongress  bas  prescribed. 

Approved  in  Walker  v.  United  States,  139  Fed.  412,  where  marshal  has 
in  good  faith  rendered  accounts  against  government,  covering  services  of 
deputies,  which  have  been  allowed  and  paid,  government,  cannot  recover 
such  sums  after  lapse  of  years;  Glenn  v.  United  States,  13  How.  256,  14 
L.  Ed.  136  (s.  c,  Hempst.  400,  Fed.  Cas.  5481),  refusing  to  confirm  title 
under  Spanish  grant  whose  condition  was  never  performed;  United  States 
w.  Wallamet  Valley  etc.  Co.,  14  Sawy.  487,  s.  c,  42  Fed.  357,  44  Fed.  240, 
holding  when  United  States  comes  into  equity  to  assert  a  claim,  defense 
of  stateness  of  demand  is  available  against  her;  State  v.  Dennis,  39  Kan. 
516,  18  Pac.  726,  holding  where  State  comes  into  court  to  annul  contract 
she  must  ftrst  do  equity  by  refunding  moneys  received;  dissenting  opinion 
in  People  v.  Brandreth,  36  N.  Y.  197,  majority  holding  loan  to  unauthorized 
State  officer  cannot  be  set  off  in  action  by  State  against  lender. 

Distinguished  in  United  States  v.  Old  Settlers,  148  U.  S.  466,  37  L.  Ed. 
524,  13  Sup.  Ct.  666,  declining  to  go  behind  Indian  treaty  to  determine 
whether  it  was  procured  by  duress  or  fraud;  Stoneroad  v.  Stoneroad,  158 
U.  S.  252,  89  L.  Ed.  970, 15  Sup.  Ct.  827,  holding  courts  have  no  power,  in 
absence  of  express  provision,  to  judicially  correct  surveyor  general's  survey 
of  public  grant. 

Treaties  of  cession  among  civilised  nations  always  contain  stipulations 
protecting  the  property  of  inhabitants  of  the  ceded  territory. 

Approved  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147,  holding  rights 
and  obligations  to  which  United  States  succeeded  upon  purchase  of  Louisi- 
ana are  controlled  by  law  of  nations;  Rhode  Island  v.  Massachusetts,  12 
Pet.  749,  9  L.  Ed.  1270,  holding  in  dispute  of  boundary  between  two  States, 
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inhabitants  of  disputed  land  are  not  necessary  parties;  Pollard  v.  Kibbc, 
14  Pet.  409,  10  L.  Ed.  517,  passing  o^  title  nnder  Spanish  grant;  United 
States  V.  Chaves,  159  U.  S.  457,  40  L.  Ed.  218,  16  Sup.  Ct.  59,  confirming 
title  good  under  Mexican  law  before  treaty  of  1848;  Hancock  v.  Walsh, 
3  Woods,  365,  Fed.  Gas.  6012,  holding  trust  imposed  on  Republic  of  Texas 
fastens  iipon  State  as  successor  to  republic;  dissenting  opinion  in  Living- 
ston V.  Story,  11  Pet.  394,  9  L.  Ed.  763,  and  United  States  v.  Castillero, 
2  Black,  366,  17  L.  Ed.  447,  both  arguendo. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  82  L.  B.  A.  186. 

•  Congress,  hy  confirming  reports  of  commissioners  to  settle  land  claims, 
sanctioned  rules  and  principles  on  which  they  were  f  otmded. 

Cited  in  In  re  Van  Vliet,  43  Fed.  765,  10  L.  E.  A.  453,  holding  State 
statute  prohibiting  sale  of  liquor  may  be  made  operative  by  subsequent 
act  of  Congress;  Tameling  v.  United  States  etc.  Co.,  2  Colo.  420,  holding 
congressional  confirmation  of  surveyor-generaVs'  report  confirms  a  land 
claim,  and  operates  as  quitclaim;  Litchfield  v.  County  of  Hamilton,  40  Iowa, 
68,  holding  ^where  Congress  has  confirmed  imperfect  State  grant,  owner 
is  Uable  for  taxes  from  date  of  original  grant.^ 

Laws  of  an  absolute  monarchy,  as  Spain,  are  not  its  legisiatlTe  acta,  Imt 
the  will  of  the  monarchy;  a  royal  order  is  therefore  one  of  the  'laws." 

Cited  in  Mitchel  v.  United  States,  9  Pet.  735,  9  L.  Ed.  292,  holding  orders 
of  king  are  to  be  considered  in  construing  treaty  of  1819,  according  to 
laws  of  Spain;  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147,  in  passing  on 
title  to  land  within  Louisiana  purchase;  Rhode  Island  v.  Massachusetts, 
12  Pet.  737,  9  L.  Ed.  1265,  distinguishing  between  political  and  judicial 
power  and  questions;  Sullivan  v.  Richardson,  33  Fla-  141,  142,  14  Soutlf. 
716,  717,  holding  that  the  Partidas  providing  royal  lands  in  Florida  eonld 
not  be  sold,  were  binding  on  colonial  officers;  Goode  v.  McQueen,  3  Tex. 
254,  holding  in  United  States  no  presumption  of  authority  arises  from 
grant  of  public  lands  by  State.  *- 

Courts  must  respect  usages  and  customs  as  'law'*  of  the  land  equally  "with 
written  law,  and  when  clearly  proved,  they  control  general  law. 

Approved  in  dissenting  opinion  in  State  v.  Joseph,  175  Ala.  617,  Aon. 
Oas.  1914D,  248,  57  South.  954,  majority  holding  action  of  legislature  on 
return  of  bill  by  Governor  was  conclusive  determination  of  existence  of 
facts  giving  authority  to  act ;  Mitchel  v.  United  States,  9  Pet.  735,  9  L.  Sd. 
292,  considering  usages  of  Spain  in  determining  validity  of  title  under 
grant  prior  to  treaty  of  cession  of  P^orida;  Strother  v.  Lucas,  12  Pet.  437, 
9  L.  Ed.  1147,  holding  custom  and  usage  are  to  be  considered  in  passing  on 
title  to  lands  within  Louisiana  purchase;  Slidell  v.  Gran  jean.  111  U,  S.* 
421,  28  L.  Ed.  824,  4  Sup.  Ct.  478,  construing  Spanish  grant  in  light  of 
usage  in  province  of  reserving  certain  lands  for  subsequent  purchase; 
Magill  v.  Brown,  16  Fed.  Cas.  420,  sustaining  devise  to  unincorporated 
congregation  under  showing  of  common  usage;  Drew  v.  Steamboat  Chesa- 


1143  UNITED  STATES  v.  ARREDONDO.        6  Pet.  691-760 

peake,  2  Doug.  (Mich.)   37,  holding  usage  of  navigation  is  material  element 
in  fixing  negligence  in  cases  of  collision. 

Actual  fraud  la  not  to  be  proBumed,  but  ought  to  be  proved  by  the  party 
who  alleges  it. 

Approved  in  Kessler  v.  Ensley,  141  Fed.  137,  applying  rule  to,  purchase 
of  property  of  corporation  by  director;  Painter  v.  Painter,  4  Cal.  Unrep. 
645,  36  Pac.  869,  applying  rule  as  to  nature  of  entries  made  by  one  partner 
after  death  of  copartner  in  partnership  books;  Clarke  v.  White,  12  Pet. 
196,  9  L.  Ed.  1054,  refusing  relief  from  creditor's  com})osition  on  ground 
of  fraud  where  only  suspicious  circumstances  are  shown ;  Irons  v.  Reyburn, 
11  Ark.  389,  holding  strong  suspicions  against  plaintifE  for  fraud  will  not 
prevent  his  recovery  on  good  cause  of  action. 

If  motive  and  design  of  act  may  be  traced  to  honest  aiid  legitimate  source 
equally  as  to  corrupt  one,  former  ought  to  be  preferred. 

Cited  in  United  States  v.  Parrott,  McAU.  465,  Fed.  Cas.  15,99&,  denying 
issuance  of  dedimus  potestatem  and  defending  legislation  on  the  subject. 

Certiflcate  of  land  commissioners  that  claimant  is  entitled  to  land  by 
virtue  of  Spanish  grant  amounted,  when  recorded,  to  relinquishment  of  claim 
of  United  States  forever,  and  the  existence  of  a  grant  gave  the  tecorded 
certiflcate  effect  of  patent. 

Cited  in  Hallett  v.  Doe,  7  Ala.  900,  holding  claimant  whose  title  Con- 
gress has  confirmed  may  sue  at  law  without  obtaining  patent. 

"Expressio  milus  est  exciusio  alterius"  is  universal  maxim  In  construction 
of  statutes. 

Cited  in  Pettit  v.  Duke,  10  Utah,  317,  37  Pac.  569,  holding  where  State 
gives  power  to  levy  assessment  for  certain  enumerated  purpose,  levy  for 
another  use  is  void ;  Irrigation  Co.  v.  Canal  Co.,  14  Utah,  167,^  46  Pac.  827, 
and  Eastman  v.  Gurrey,  14  Utah,  171,  46  Pac.  828,  holding  grant  of  rights 
of  appeal  from  final  judgments  denies  right  of  appeal  from  interlocutory 
order. 

Public  acts  of  puTplic  ofllcers,  purporting  to  be  offldal,  in  issuing  warrants, 
orders  of  survey,  permission  to 'cultivate  or  improve,  as  evidence  of  inceptive 
or  nascant  titles,  shall  not  be  presumed  to  bo  usurped,  but  -legitimate,  authority. 
Approved  in  McGuire  v.  Blount,  199  U.  S.  146,  60  L.  Ed.  129,  26  Sup. 
Ct.  1,  documents  which  show  probate  of  will  in  proceedings  had  during 
Spanish  control  of  Florida,  and  judicial  sale  of  testator's  lands,  and  bear 
evidence  of  age  and  authenticity,  and  come  from  custody  of  United  States 
surveyor-general,  are  admissible  as  ancient  documents;  Delassus  v.  United 
States,  9  Pet.  134,  9  L.  Ed.  78,  holding  concession  of  land  made  in  regular 
form  by  lieutenant-governor  of  Louisiana d^prima  facie  within  his  power; 
Strother  v.  Lucas,  12  Pet.  438,  439,  9  L.  Ed.  1148,  applying  rule  to  grants 
made  by  Spanish  and  French  officials  of  land  in  Louisiana  purchase;  Bag- 
nell  v.  Broderick,  13  Pet.  448^  10  L.  Ed.  241,  refusing  to  allow  plaintiif  iu 
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ejectment  to  question  regularity  of  issuance  of  United  States  patent;  Doe 
V.  Eslava,  9  How.  444,  IS  L.  Ed.  209,  holding  decisions  of  State  tribunals 
will  not  be  disturbed  unless  manifestly  improper ;  Winter  v.  United  States, 
Hempst.  379,  Fed.  Cas.  17,895,  refusing  to  declare  Spanish  grant  invalid 
for  want  of  authority  of  officer  making  same;  Cervantes  v.  United  States, 
5  Fed.  Cas.  382,  according  validity  to  Mexican  grant  without  proof  of  au- 
thority of  granting  officer ;  Whitcomb  v.  Spring  etc.  Co.,  47  Fed.  655,  hold- 
ing patent  issued  to  A,  assignor  of  one-half  to  B,  is  prima  facie  proof  of 
due  assignment  of  one-half;  Ryder  v.  Innerarity,  4  Stew.  &  P.  29,  holding 
certificate  of  confirmation  issued  by  land  commissioners  is  competent  evi- 
dence of  title;  Antones  v.  Eslava,  9  Port.  544,. affirming  title  to  land  in 
Mobile  bajed  on  deed  of  royal  property  by  public  officer  of  Spain;  Mayor 
of  Mobile  v.  Eslava,  9  Port.  596,  33  Am.  Dec.  332,  confirming  defendant's 
title  based  on  grant  of  Spanish  official;  Stewart  v.  Trenier,  49  Ala.  503; 
504,  sustaining  title  of  claimant  to  lands  under  French  grant  as  against 
patentee  of  same  land ;  Reynolds  v.  West,  1  Cal.  326,  and  Brown  v.  O'Con- 
nor, 1  Cal.  420,  according  prima  facie  validity  to  grant  by  Mexican  alcalde 
of  land  in  San  Francisco;  Payne  v.  Treadwell,  16  Cal.  227,  229,  reviewing 
cases,  and  holding  grant  of  town  lot  in  San  Francisco  by  Mexican  alcalde 
down  to  date  of  incorporation  of  city  will  be  presumed  to  be  within  his 
authority;  Sullivan  v.  Richardson,  33  Fla.  105,  109,  14  South.  705,  706, 
admitting  original  Spanish  grant  as  evidence  of  title  and  according  it  prima 
facie  validity;  McConnell  v.  Wilcox,  1  Scam.  370,  admitting  patent  as 
evidence  of  title  in  ejectment  against  Federal  military  officer  in  possession ; 
Devall  V.  Choppin,  15  La.  575,  sustaining  title  of  claimant  to  lands  pos- 
fiessed  by  him  under  written  grant  from  French  authorities;  Patton  v. 
Philadelphia,  1  La.  Ann.  104,  presuming  authority  of  Spanish  commandant 
to  celebrate  marriages;  Davis  v.  Police  Jury,  1  La.  Ann.  295,  presuming 
authority  of  governor  de  facto  of  Spanish  province  to  grant  ferry  fran- 
chise; McKinney  v.  Bode,  33  Minn.  453,  23  N.  W.  853,  holding  Federal 
patent  regular  on  its  face  cannot  be  assailed  by  irregularities  on  part  of 
officers  issuing  same;  De  Lancey  v.  Piepgras,  138  N.  Y.  42,  33  N.  E.  825, 
liolding  controller's  deed  establishes,  prima  facie,  existence  of  jurisdictional 
facts  necessary  to  authorize  sale ;  Strong  v.  Lehmer,  10  Ohio  St.  100,  hold- 
ing grant  from  State  is  evidence  of  the  preliminary  factsi  which  it  recites 
or  may  be  inferred  therefrom;  Crespin  v.  United  States,  168  U.  S.  212, 
42  L.  Ed.  440,  18  Sup.  Ct.  54,  hc/lding  under  Mexican  laws  prefect  alone 
could  not  make  valid  grant  of  land ;  dissenting  opinion  in  United  States  v. 
King,  7  How.  883,  12  L.  Ed.  955,  majority  holding  contracts  for  settlement 
of  lands  in  Louisiana  was  not  a  grant;  dissenting  opinion  in  United  States 
V.  Castillero,  2  Black,  340,  17  L.  Ed.  438,  majority  denying  claim  to  Cali- 
fornia property  on  ground  that  documents  relied  on  were  not  intended  by 
Mexican  authorities  to  be  a  grant;  dissenting  opinion  in  Pino  v.  Hatch, 
1  N.  M.  139,  majority  holding  that  political  chief  of  New  Mexico  under 
Mexican  regime  had  no  power  to  convey  public  lands ;  Pollard  v.  Kibbe,  14 
Pet.  398,  10  L.  Ed.  512,  passing  on  title  under  Spanish  grant;  Braokneir's 
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Lessee  v.  Lawrence,  1  Doug.  (Mich.)  37,  refusing  to  allow  Federal  patent 
to  be  attacked  in  action  of  ejectment. 

Distinguished  in  Florada  v.  Fnrrtten,  180  U.  S.  431,  432,  436,  45  L.  Ed. 
610,  612,  21  Sup.  Ct.  441,  443,  authority  of  Spanish  grantor  of  Florida  land 
must  be  shown;  United  States  v.  Cambuston,  20  How.  63,  15  L.  Ed.  830, 
8.  c,  7  Sawy.  587,  Fed.  Cas.  14,713,  holding  where  Congress  expressly  con- 
fers authority  to  make  grants,  courts  must  look  to  these  laws  for  limits  of 
power;  Fuentes  v.  United  States,  22  How.  459,  16  L.  Ed.  881,  refusing  to 
confirm  alleged  grant,  the  record  of  which  and  of  the 'prerequisites  were 
alleged  to  have  been  destroyed;  Sabariego  v.  Maverick,  124  U.  S.  280,  31 
L.  Ed.  488,  8  Sup.  Ct.  471,  holding  while  grant  by  public  officer  passes 
government  title  there  is  no  presumption  that  it  is  valid  title;  Hayes  v. 
United  States,  170  U.  S.  647,  42  L.  Ed.  1179,  18  Sup.  Ct.  739,  and  Ely's 
Admr.  v.  United  States,  171  U.  S.  224,  48  L.  Ed.  144,  18  Sup.  Ct.  842,  hold- 
ing, under  act  of  1891,  court  must  be  satisfied  of  authority  of  ofiScer  grant- 
ing lands  in  New  Mexico ;  Den  v.  Hill,  McAll.  487,  Fed.  Cas.  3784,  holding 
rule  does  not  apply  to  authority  of  Mexican  Governor  of  California  to 
alienate  personal  inroperty  of  missions;  Goode  v.  McQueen,  3  Tex.  254, 
holding  where  Federal  government  retains  control  of  land,  grant  of  execu- 
tive of  State  carries  no  presumption  of  authority. 

Patent  under  seal  of  United  States,  or  State,  is  conclusiye  proof  of  act 
of  granting  by  its  authority;  its  exemplification  is  record  of  absolute  verity. 
Cited  in  Gregory  v.  McPherson,  13  Cal.  573,  holding  sworn  copy  or  ex- 
emplification of  original  papers  of  Mexican  grant  are  admissible  in  evi- 
dence; Scuddy  V.  Shaffer,  10  La.  Ann.  136,  confining  attack  upon  State 
patent  to  showing  of  error  or  fraud. 

Oonrts  cannot  require  proof  tbat  there  exists  in  every  government  power 
to  dispose  of  its  property;  in  absence  of  any  elsewhere,  it  will  be  presumed 
to  be  in  olficers  or  tribunal  exercising  such  power. 

Approved  in  Costas  v.  Insular  Government  of  Philippine  Islands,  221 
U.  S.  633,  55  L.  Ed.  888,  31  Sup.  Ct.  664,  holding  Governor-general  of  Phil- 
ippines possessed  power  of  King  of  Spain  to  grant  lands  and  his  grant  was 
presumed  valid ;  Mitchel  v.  United  States,  9  Pet.  760,  9  L.  Ed.  301,  holding 
grant  by  Indians  under  which  land  is  enjoyed  during  Spanish  regime  pre- 
sumed to  be  confirmed  by  Spain;  De  Armas  v.  New  Orleans,  5  La.  198, 
refusing  to  question  authority  of  colonial  governor  to  make  grant  of  lands. 

Distinguished  in  United  States  v.  Cambuston,  20  How.  63,  15  L.  Ed.  830, 
holding  where  Congress  expressly  confers  authority  to  make  grants  on 
Mexican  governors  of  California,  court  must  look  to  these  laws  for  limits 
of  power. 

Where  power  or  jurisdiction  is  delegated  to  public  ofllcer  or  tribunal  over 
subject  matter,  and  its  exercise  is  confided  to  his  or  their  discretion,  acts  so 
done  are  valid  and  binding  as  to  subject  matter,  and  individual  rights  will 
not  he  disturbed  collaterally  for  anything  done  without  power  conferred. 
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.  Approved  in  Bonbright  v.  Schoettler,  127  Fed.  323,  bolding  under  Penn- 
sylvania fire-escape  ^act  of  1879,  official  certificate  of  approval,  properly 
issued,  is  conclusive  evidence  of  compliance  with  act  and  protects  owner 
from  liability  thereunder  for  either  penalty  or  damages;  State  v.  Joseph, 
175  Ala.  597,  Ann.  Gas.  1914D,  248,  57  South.  948,  holding  action  of  legisla- 
ture on  return  of  bill  by  Governor  was  conclusive  determination  that  facts 
existed  giving  it  authority  to  act;  Eddy  v.  People,  218  111.  616,  75  N.  E. 
1072,  under  Laws  1877,  board  of  trustees  in  passing  upon  application  for 
pension  acts  in  quasi-judicial  capacity,  and  its  finding  is  conclusive;  Far- 
relly  v.  Cole,  60  Kan.  378,  56  Pac.  499,  Governor  has  power  to  determine 
extraordinary  occasion  which  authorizes  him  in  convening  legislature  in 
special  session ;  Schley  v.  Lee,  106  Md.  404,  67  Atl.  258,  holding  injunction 
lay  to  control  discretion  of  tax  commissioner  to  make  deductions  from 
assessment  of  shares  of  stock  when  improperly  exercised;  Cameron  v.  Texas, 
95  Tex.  551,  68  S.  W.  509,  legislative  grant  df  part  of  Greer  county  binds 
State  court  even  after  United  States  Supreme  Court  holds  said  county  out- 
side of  State;  Bradley  v.  Dills  Lumber  Co.,  105  Wis.  252,  81  N.  W.  396, 
oflBcer  with  power  to  issue  certificate  to  claimant's  cepresentatives  has 
iwwer  to  ascertain  who  are  such  representatives;  Voorhees  v.  United 
States  Bank,  10  Pet.  478,  9  L.  Ed.  502,  refusing  in  ejectment  to  consider 
errors  in  proceeding  in  attachment  under  which  land  was  sold  to  plaintiff; 
Cocke  V.  Halsey,  16  Pet.  87,  10  L.  Ed.  897,  refusing  to  entertain  collateral 
attack  upon  authority  of  judge  to  appoint  clerk  pro  tempore  under  State 
statute ;  Simmons  v.  Saul,  138  U..  S.  454,  34  L.  Ed.  1061,  11  Sup.  Ct.  374, 
refusing  to  permit  collateral  attack  on  probate  sale  by  State  court  of  com- 
petent jurisdiction;  Noble  v.  Union  etc.  Ry.,  147. U.  S.  174,  87  L.  Ed.  127, 
13  Sup.  Ct.  274,  holding  decision  of  Secretary  of  Interior  that  defendant 
is  railroad  company  within  meaning  of  statute  cannot  be  collaterally 
Attacked ;  United  States  v.  California  etc.  Land  Co.,  148  U.  S.  43,  37  L.  Ed. 
360,  13  Sup.  Ct.  463,  denying  collateral  attack  upon  Governor's  certifi- 
cate i.ssued  under  act  of  Congress  for  building  public  road;  In  re  Lennon, 
166  U.  S.  553,  41  L.  Ed.  1112,  17  Sut>.  Ct.  660,  refusing  on  habeas  corpus 
to  entertain  collateral  attack  upon  jurisdiction  of  Circuit  Court  in  another 
action;  Atkinson  v.  Philadelphia  etc.  Co.,  2  Fed.  C^s.  110,  refusing  to  en- 
join construction  of  bridge  licensed  by  legislature;  Cervantes  v.  United 
States,  5  Fed.  Cas.  382,  affirming  title  under  Mexican  grant  witKout  review- 
ing preliminary  requisites ;  Delaware  R.  Co.  v.  Prettyman,  7  Fed.  Cas.  412, 
refusing  to  review  acts  of  assessor  of  internal  revenue ;  Daily  v.  Doe,  3  Fed. 
914,  refusing  to  rescind  sale  in  admiralty  because  of  failure  of  court  to 
observe  rules  of  practice ;  United  States  v.  Earnshaw,  12  Fed.  285,  refusing 
to  review  decision  of  customs  collector  on  appraisement  of  imports,  for 
errors ;  United  States  v.  Leng,  18  Fed.  20,  holding  decision^  of  secretary  on 
appeal  from  order  of  customs  collector  is  final  and  conclusive;  United 
States  V.  McDowell,  21  Fed.  564,  refusing  to  entertain  bill  to  recover  cus- 
toms duties  paid  upon  decision  of  collector;  Dunlevy  v.  Dunlevy,  38  ^ed. 
462,  refusing,  on  bill  to  set  aside  decree,  to  inquire  into  errors  in  enterinp^ 
same;  Buchanan  v.  Knoxville  etc.  R.  Co.,  71  Fed.  331,  37  U.  S.  App.  499, 
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holding  doctrine  of  stare  decisis  binds  a  State  after  an  adjudication  in 
court  of  competent  jurisdiction;  Ryder  v.  Innerarity,  4  Stew.  &  P.  29, 
holding  certificate  of  confirmation  of  land  commissioners  is  competent  evi- 
denpe  of  title;  Borden  v.  State,  11  Ark.  547,  54  Am.  Dec.  238,  holding,  in 
action  against  sheriff  for  failure  to  execute  process  in  another  action, 
judgment  in  latter  is  competent  evidence;  Buckmaster  v.  Carlin,  3  Scam. 
108,  refusing  to  allow  foreclosure  sale  by  court  of  competent  jurisdiction 
to  be  collaterally  attacked;  Rowan  v.  Lamb,  4  G.  Greene,  475,  holding  title 
under  attachment  proceedings  cannot  be  collaterally  attacked  for  irregu- 
larity of  sheriff's  return;  Cavender  v.  Smith,  1  Iowa,  347,  prohibiting  col- 
\  lateral  attack  on  sheriff's  deed  where  officer  had  power  to  sell  and  no 

fraud  appears ;  -Cooper  v.  Sunderland,  3  Iowa,  129,  133,  66  Am.  Dec.  61, 
64,  holding  question  of  notice  to  parties  interested  in  probate  proceeding; 
is  one  for  appeal  and  cannot  be  taken  up  collaterally;  Hampson  v.  Weare, 
4  Iowa,  16,  66  Am.  Dec.  118,  holding,  in  collateral  proceeding  for  injunc- 
tion, order  awarding  execution  cannot  be  reviewed  for  error;  Den^gre  v. 
Haun,  14  Iowa,  248,  81  Am.  Dec.  484,  holding  title  of  purchaser  of  home- 
stead at  judicial  sale  cannot  be  collaterally  attacked  for  failure  of  sheriff 
to  sell  other  property  first ;  Lownsberry  v.  Rakestraw,  14  Kan.  157,  hold- 
ing, after  grant  under  treaty  to  convey  lands  to  half-breeds  named  by 
Indian  chiefs,  it  is  not  proper  to  try  question  collaterally  whether  grantee 
was  half-breed;  Farrelly  v.  Cole  (Kan.),  56  Pac.  499,  refusing  to  review 
action  of  Governor  calling  extra  session  of  legislature;  De  Armas  v.  New 
Orleans,  5  La.  198,  refusing  to  review  acts  of  colonial  Spanish  officer  grant- 
ing land  in  Louisiana  within  limits  of  his  discretion;  Salisbury  Assn.  v. 
Wicomico  County,  86  Md.  622,  39  Atl.  427,  refusing  to  set  aside  or  revise 
assessed  valuation  placed  upon  stock  of  plaintiff  by  State  board;  Kit- 
tredge  v.  Emerson,  15  N,  H.  263,^264,  holding  assignee  in  bankruptcy  inay 
not  disregard  judgment  and  attachment  of  State  court  of  competent  juris- 
diction; Dover  v.  Portsmouth  Bridge,  17  N.  H.  227,  holding  courts  have  no 
power  to  prevent  erection  of  bridge  authorized  by  legislature;  Miltimore 
T.  Miltimore,  40  Pa.  St.  155,  refusing  to  allow  wife  to  imx>each  decree  of 
divorce  obtained  by  herself  and  assert  right  of  dower;  In  re  Legislative 
Adjournment,  18  R.  I.  831,  22  L.  R.  A.  720,  27  Atl.  327,  refusing  to  review 
acts  of  Governor  in  adjourning  State  legislature;  Tates  v.  Houston,  3 
Tex.  447,  holding  judgment  of  probate  court,  awarding  property  to  widow 
of  deceased,  is  not  subject  to  collateral  impeachment;  Hancock  v.  McKin- 
ney,  7  Tex.  440,  453,  holding,  where  statute  gives  officer  power  to  sell  land 
for  certain  price,  sale  cannot  be  collaterally  impeached  because  not  made 
for  cash;  Bonaparte  v.  Camden  etc.  R.  R.,  1  Bald.  219,  Fed.  Cas.  1617, 
holding  courts  will  not  enjoin  defendant  in  exercise  of  discretion  con- 
ferred by  law;  Coolman  v.  Fleming,  82  Ind.  123,  omitting  to  decide  ques- 
tion of  validity  of  order  of  county  commissioners  based  on  imperfect 
petition;  In  re  McKibben,  16  Fed.  Cas.  212,  12  N.  B.  R.  101,  and  Reinach 
v.  Atlantic  etc.  Co.,  58  Fed.  43,  as  example  of  conclusive  character  of 
judgment  under  allegation  of  quasi- jurisdictional  facts ;  dissenting  opinion 
in  Tiffany  v.  Glover,  3  G.  Greene,  402,  majority  declaring  void  in  collat- 
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eral  proceeding  an  attaclunent  for  irregnlarity  of  retom;  dissenting  opin- 
ion in  Koehler  v.  Hill,  60  Iowa,  578,  14  N.  W.  766,  majority  declaring 
invalid  constitntional  amendment  where  assembly  journal  shows  difference 
from  amendment  adopted  by  popular  vote. 

Distinguished  in  Whitney  v.  United  States,  181  U.  S.  113,  45  L.  Ed.  775, 
21  Sup.  Ct.  569,  no  presumption  of  authority  exists  favorable  to  Mexican 
grantor;  United  States  v.  Maxwell  Land  Co.,  21  Fed.  22,  holding  govern- 
ment is  not  bound  by  acts  of  surveyor  who  includes  greater  quantity  of 
land  than  ordered;  Rathbone  v.  Sterling,  25  Kan.  447,  holding,  where  Con- 
gress confirms  title  of  occupants,  finding  of  commissioners  on  fact  of  occu- 
pancy is  not  conclusive;  School  District  v.  Lambert,  28  Or.  223,  42  Pac. 
225,  holding  act  of  school  superintendent  in  drawing  warrant  is  minis- 
terial and  treasurer  may  question  its  legality. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Gas.  543. 

Only  questions  which  can  arise  between  individiial  claiming  riglits  under 
acts  done  in  exercise  of  Jurisdiction  lawfully  confezred,  and  public  or  any 
person  denying  its  validity,  are  power  in  officer  and  fraud  in  party;  all  other 
questions  are  setUed  by  acts  done  or  decision  made  by  officer  or  tribunal,  legis- 
lative,  Judicial  or  executive,  unless  an  appeal  or  other  revision  by  some  appel- 
late tribunal  is  prescribed  by  law. 

Approved  in  Jarrell  v.  Cole,  216  Fed.  319,  131  C.  6.  A.*  689,  holding 
where  court  had  jurisdiction  of  parties  and  subject  matter,  its  decree  can- 
not be  collaterally  attacked  on  ground  of  lack  of  jurisdiction  to  grant 
relief  given;  Ward  v.  Board  of  Regents,  138  Fed.  378,  where  board  of 
regents  of  college  was  authorized  by  statute  to  remove  professors  when- 
ever best  interests  of  college  should  require,  ground  on**  which  professor 
was  removed  prior  to  expiration  of  contract  is  not  subject  for  judicial 
investigation;  State  v.  Schenkel,  129  Mo.  App.  241,  108  S.  W.  640,  hold- 
ing in  suit  to  enjoin  opening  of  road  County  Courts  finding  of  facts  per- 
mitting opening  of  road  was  conclusive,  though  notice  not  given  to  owner 
of  land;  Eaves  v.  Mullen,  25  Okl.  700,  107  Pac.  441,  holding  decree  con- 
firming sale  of  ward's  land  by  guardian  not  void  on  collateral  attack  for 
want  of  legal  notice;  Threadgill  v.  Colcord,  16  Okl.. 469,  85  Pac.  710,  pur- 
chaser at  master's  sale  who  is  himself  party  cannot  collaterally  attack 
decree  for  irregularity;  Blackman  v.  Mulhall,  19  S.  D.  547,  104  N.  W. 
253,  holding  probate  order  finding  jurisdictional  facts  to  sell  realty  was 
conclusive  of  sufficiency  of  petition  for  sale  as  against  collateral  attack  on 
purchaser's  title;  Barrette  v.  Whitney,  36  Utah,  585,  37  L.  R.  A«  (N.  S.) 
368,  106  Pac.  525,  holding  orders  of  court  subsequent  to  appointment  of 
administrator  made  without  notice,  was  irregular  only,  and  in  absence  of 
fraud  assailable  only  in  direct  proceeding;  Holmes  v.  Jennison,  14  Pet. 
628,  10  L.  Ed.  627,  holding  writ  of  error  will  not  lie  to  Federal  Supremo 
Court  in  habeas  corpus  proceeding;  Grignon  v.  Astor,  2  How.  340,  11 
L.  Ed.  292,  holding  order  of  court  of  competent  jurisdiction  for  sale  of 
real  estate,  cannot  be  collaterally  impeached  for  error;.  Bartlett  v.  Kane, 
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16  How.  272,  14  L.  EcL  935,  refasing  to  review^  appraisement  of  consign- 
ment by  cnstom-house  officials;  Belcher  v.  Linn,  24  How.  522,  16  L.  Ed. 
757,  refusing  to  review  decision  of  appraisers  on  dutiable  value  of  consign- 
ment in  absence  of  fraud;  Thompson  v.  Whitman,  18  Wall.  467,  21  L.  Ed. 
901,  11  Am.  Rep.  439,  holding  judgment  of  sister  State  may  be  attacked 
for  want  of  jurisdiction  by  evidence  contradicting  jurisdictional  facts; 
Simmons  v.  Saul,  138  U.  S.  454,  34  L.  Ed.  1061,  11  Sup.  Ct.  374,  refusing 
to  review  judicial  sale  by  probate  court  of  Louisiana  because  of  alleged 
irr^ularities ;  United  States  v.  California  etc.  Land  Co.,  148  U.  S.  43,  37 
L.  Ed.  360,  13  Sup.  Ct.  463,  confining  collateral  attack  upon  Governor's 
certificates,  issued  for  building  public  road,  to  showing  of  fraud;  Adams 
V.  Terrell,  4  Woods,  341,  4  Fed.  800,  holding  adjudication  of  bankruptcy 
against  individual  estate  of  deceased  partner  may  be  attacked  for  want 
of  jurisdiction;  Perry  Man.  Co.  v.  Brown,  2  Wood.  &  M.  459,  Fed.  Cas. 
11,015,  holding  proceedings  in  insolvency  leading  up  to  transfer  of  title 
must  be  regarded  as  valid  in  collateral  proceeding;  Baring  v.  Erdman,  2 
Fed.  Cas.  790,  refusing  to  enjoin  canal  commissioners  from  carrying  on 
public  work  within  their  discretion;  Daily  v.  Doe,  3  Fed.  914,  refusing 
to  entertain  collateral  attack  on  admiralty  sale  for  failure  in  court  to  fol- 
low rules  of  practice;  United  States  v.  Earnshaw,  12  Fed.  287,  confining 
collateral  attack  on  custom  appraisement  to  showing  of  lack  of  power  of 
appraisers ;  Dunlevy  v.  Dunlevy,  38  Fed.  462,  refusing,  on  bill  to  set  aside 
decree,  to  consider  errors  committed  in  entering  same ;  Buchanan  v.  Knox- 
ville  etc.  R.  Co.,  71  Fed.  331,  37  U.  S.  App.  499,  holding  doctrine  of  stare 
decisis  binds  State  as  litigant  in  court  of  competent  jurisdiction;  Borden 
V.  State,  11  Ark.  547,  54  Am.  Dec.  238,  holding  judgment  in  action  is  com- 
petent evidence  in  suit  against  sheriff  for  failure  to  execute  process 
therein;  Whiting  v.  Beebe,  12  Ark.  554,  holding  sheriff  has  no  power  to 
sell  other  proi)erty  than  that  included  in  the  writ  issued  to  him;  State  v. 
Baxter,  50  Ark.  451,  8  S.  W.  190,  setting  aside  lease  of  county  property 
fraudulently  made  by  County  Court ;  Wright  v.  Nagle,  48  6a.  391,  holding 
County  Court  having  power  to  authorize  building  of  bridges  cannot  grant 
exclusive  privilege  for  same;  Board  of  Conunrs.  v.  Markle,  46  Ind.  113, 
holding,  in  absence  of  fraud,  decision  of  county  board  relocating  county 
seat  cannot  be  reviewed;  Cavender  v.  Smith,  1  Iowa,  347,  prohibiting  col- 
lateral attack  on  sheriff's  deed  where  officer  had  power  to  sell  and  no 
fraud  appears;  Stephenson  v.  Smith,  7  Mo.  638,  holding  State  court  has 
no  power  to  annul  patent  to  lands;  Saunders  v.  Niswanger,  11  Ohio  St. 
305,  declaring  invalid  entry  upon  land  made  by  authority  of  officer  acting 
in  excess  of  his  jurisdiction;  Pennywit  v.  Foote,  27  Ohio  St.  618,  22  Am. 
Rep.  351,  permitting,  in  action  on  judgment,  attack  upon  same  for  want 
of  jurisdiction  in  court  pronouncing  it;  Jenkins  v.  Chambers,  9  Tex.  230, 
holding  concession  of  land  made  by  Governor  under  statute  cannot  be  col- 
laterally impeached  for  insufficiency  of  showing  before  that  officer; 
O'Docherty  v.  Archer,  9  Tex.  296,  holding  decision  of  County  Court  is 
final  in  contested  elections^  since  law  provides  no  appeal. 
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Distinguished  in  Sabariego  v.  Maverick,  124  U.  S.  280,  31  L.  EcL  438,  8 
Sup.  Ct.  471,  holding,  while  grant  by  public  officer  is  presumed  to  pass 
government's  title,  there  is  no  presumption  of  validity  of  title;  Starr  v. 
Stark,  2  Sawy.  621,  Fed.  Cas.  13,317,  holding,  where  court  has  compelled 
plaintiff  to  elect  between  two  causes  of  action,  final  decree  in  action  on 
cause  selected  is  no  bar  to  second  action  on  cause  rejected;  United  States 
V.  Maxwell  Land  Co.,  21  Fed.  22,  holding  government  is  not  bound  by  acts 
of  surveyor  who  includes  greater  quantity  of  land  than  ordered ;  dissenting 
opinion  in  Borden  v.  State,  11  Ark.  565,  majority  holding  judgment  is 
competent  evidence  in  action  against  sheriff  for  failure  to  enforce  same. 

Legislative  act  ought  never  to  be  so  construed  as  tq  subvert  the  liglits  of 

property,  unless  its  intention  to  do  so  is  expressed  in  unmistakably  dear  teona. 

Approved  in  Farrel  v.  Pingree,  5  Utah,  449,  16  Pa'te.  845,  holding  act 

reducing  term  of  public  office  does  not  affect  term  of  incumbent  at  time 

of  passage. 

Spanish  treaty  of  1819  passed  only  ungranted  lands  to  the  United  States, 
and  such  as  were  covered  by  antecedent  grant  were  not  open  to  subsequent 
appropriation. 

Approved  in  United  States  v.  Lucero,  1  N.  M.  429,  confirming  title  of 
Pueblo  Indians  to  lands  in  New  Mexico,  perfected  before  date  of  treaty 
of  Guadalupe  Hidalgo;  Pollard  v.  Kibbe,  14  Pet.  369,  375,  395,  10  K  Ed. 
498,  501,  510,  passing  on  title,  under  Spanish  grant. 

Treaty  is  in  its  nature  contract  between  two  nations,  not  legislative  act; 
but  under  acts-  of  1824  and  1828,  court  is  required  to  regard  treaty  of  1819, 
in  deciding  on  titles  under  Spanish  grants,  atf  rule  of  decision  on  equal  footing 
with  laws  of  nations,  of  Congress  and'  of  Spain. 

Approved  in  Ainsa  v.  New  Mexico  &  Arizona  R.  R.,  175  U.  S.  82,  44 
L.  Ed.  81,  20  Sup.  Ct.  30,  Arizona  court  may  determine  whether  title  was 
perfect  before  cession  of  New  Mexico;  Lone  Wolf  v.  Hitchcock,  19  App. 
D.  C.  329,  holding  courts  could  not  question  a'ct  of  Congress  ratifidng 
agreement  with  Indian  tribes  conveying  them  lands  occupied  under  treaty ; 
Fellows  V.  Blacksmith,  19  How.  372,  15  L.  Ed.  686,  holding  court  cannot 
go  behind  Indian  treaty  and  refuse  to  give  it  effect  after  ratification 
by  government. 

Distinguished  in  United  States  v.  Old  Settlers,  148  U.  S.  466,  37  L.  Ed. 
524,  13  Sup.  Ct.  666,  deciding  to  go  behind  Indian  treaty  to  determine 
whether  same  was  procured  by  duress  or  fraud. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legis- 
lation.   Note,  81  Am.  Dec.  537. 

By  acts  of  1824  and  1828,  requiring  court  to  pass  upon  titles  claimed  under 
Spanish  grants,  Congress  have  disclaimed  their  decision  as  political  questions 
for  legislative  department  and  have  enjoined  them  on  court  as  purely  Judicial 
ones. 
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Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  747,  9"  L.  Ed.  1269, 
holding,  under  Constitution,  Federal- Supreme  Court  may  decide  boundary 
dispute  between  two  States. 

Public  grants  convey  notMng  by  Implication;  tbey  are  construed  strictly 
in  f av'or  of  the  grantor. 

Approved  in  United  Thacker  Coal  Co.  v.  Red  Jacket  Jr.  Coal  Co.,  232 
Fed.  60,  following  rule;  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  35, 
50  L.  Ed.  S59,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise 
does  not  impliedly  divest  municipality  of  power  to  construct  its  own 
waterworks;  State  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  281,  140  N.  W. 
446,  applying  rule  to  grant  of  street  railway  franchise;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  546,  9  L.  Ed.  823,  holding  grant  of  ferry 
franchise  does  not  prevent  legislature  from  establishing  ^  second  ferry 
on  same  line  of  travel;  McLeod  v.  Burroughs,  9  Ga.  22i,  holding  legis- 
lative prohibition  of  bridges  within  five  miles  of  plaintiff's,  means  five 
•miles  along  course  of  river;  Shorter  v.  Smith,  9  Ga.  524,  holding  grant 
of  ferry  franchise  is  not  by  implication  an  exclusive  grant;  Mayor  etc. 
of  Macon  v.  Central  R.  R.,  50  Ga.  621,  holding  statute  limiting  State 
tax  on  railroad  stock  does  not  limit  city  tax;  Wilcoxson  v.  McGhee,  12 
III.  386,  54  Am.  Dec.  410,  holding  grant  of  public  lands  does  not  carry 
by  implication  right  to  overflow  other  public  lands;  People  v.  Theological 
Seminary,  174  111.  180,  61  N.  E.  198,  holding  statute  exempting  seminary 
from  taxation  does  not  apply  to  income  property  owned  by  it;  Miners' 
Bank  v.  United  States,  1  G.  Greene,  562,  holding  legislature  has  power 
to  annul  charter  without  judicial  determination  of  facts;  Minnesota  etc. 
R.  R.  V.  Sibley,  2  Minn.  26,  holding  Constitution  authorizing  issue  of  State 
bonds  to  railroads  secured  by  '^ first  mortgage  bonds,"  call  for  exclusive 
first  lien;  Carroll  v.  Campbell,  108  Mo.  560,  17  S.  W.  886,  holding  grant 
of  right  to  license  ferries  does  not  give  city  right  to  grant  exclusive  ferry 
privilege;  Delaware  etc.  Co.  v.  Raritan  etc.  R.  Co.,  16  N.  J.  Eq.  372,  hold- 
ing act.  protecting  plaintiff  from  competition  between  cities  A  and  B 
does  not  prevent  granting  franchise  to  others  between  intermediate  points; 
Morris  etc.  Co.  v.  Central  R.  Co.,  16  N.  J.  Eq.  436,  holding  license  granted 
to  build  and  occupy  wharves,  etc.,  conveys  no  power  to  transfer  such 
license  to  other  company;  United  States  v.  San  Pedro  etc.  Co.,  4  N.  M. 
313  (601),  17  Pac.  425,  holding  agricultural  grant  does  not  carry  with 
it  right  to  mine  precious  metals  on  land;  TToledo  Bank  v.  Bond,  1  Ohio 
St.  636,  and  Sandusky  Bank  v.  Wilbor,  7  Ohio  St.  499,  holding  statute 
imposing  tax  on  banks  and  bank  stocks  does  not  impair  obligation  of 
contract  contained  in  act  of  incorporation;  Heirs  of  Holliman  v.  Peebles, 
1  Tex.  S06,  holding,  where  grantee  abandons  land  held  under  Mexican 
colonization  law,  same  reverted  immediately  to  public;  dissenting  opinion 
in  United  States  Trust  Co.  v.  Atlantic  etc.  R.  Co.,  8  N.  M.  695,  47  Pac. 
731,  majority  holding  exemption  of  railroad  from  taxation  includes^  rails, 
ties,  stations,  etc.,  and  is  not  confined  to  land. 
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Distinguished  in  H3anan  v.  Read,  13  Gal.  455,  holding  legislative, grants 
not  made  at  solicitation  of  grantee  are  construed  in  favor  of  grantee; 
Kiefer  v.  German  etc.  Seminary,  46  Mich.  639,  10  N.  W.  51,  holding  pro- 
ceeds of  sale  of  lands  granted  for  endowment  of  college  buildings  may  be 
applied  to  general  needs  when  buildings  are  obtained. 

Strict  construction  of  grant  by  government.    Note,  8  E.  R.  C.  230. 

Pablic  grants  conveying  title  good  against  grantor  take  away  no  right  of 
property  ftom  any  other;  although  grant  is  general  and  contains  no  saving 
clause,  it  passes  no  right  to  lands  previously  granted  to  others. 

Cited  in  New  Orleans  v.  De  Armas,  9  Pet.  236,  9  K  Ed.  112,  and 
Crystal  Springs  Co.  v.  Los  Angeles,  82  Fed.  119,  holding  confirmation  of 
title  by  United  States  does  not  preclude  city  from  asserting  adverse  claim ; 
Mitchel  V.  United  States,  9  Pet.  734,  9  L.  Ed.  291,  holding  treaty  ceding 
Florida  did  not  affect  claim  to  land  there  situate  under  grant  by  Indians 
ratified  by  Spain;  Strother  v.  Lucas,  12  Pet.  438,  440,  9  K  Ed.  1148, 
holding,  under  treaty  of  cession  of  Louisiana,  security  of  titles  to  private 
property  was  not  impaired;  Best  v.  Polk,  18  Wall.  117,  21  L.  Ed.  807, 
holding  void  patent  to  lands  previously  reserved  to  Indians  by  treaty; 
Eslava  v.  Doe,  7  Ala.  559,  holding,  where  United  States  issues  two  con- 
flicting patents,  claimants  must  rely  on  strength  of  their  titles;  Webster 
V.  Clear,  49  Ohio  St.  400,  31  N.  E.  746,  holding  one  who  receives  deed  of 
State  to  land  previously  conveyed  to  another  obtains  no  title;  United 
States  V.  Fernandez,  10  Pet.  304,  9  L.  Ed.  434,  holding  prior  Spanish 
grants  to  land  in  possession  of  Indians  excepted  same  from  treaty  of 
cession;  dissenting  opinion  in  Sunol  v.  Hepburn,  1  Cal.  286,  and  Wood- 
worth  V.  Fulton,  1  Cal.  314,  arguendo. 

Distinguished  in  Coffee  v.  Groover,  123  U.  S.  10,  31  L.  Ed.  56,  8  Sup. 
Ct.  5  (reversing  s.  c,  19  Fla.  80),  holding  grant  by  Georgia  of  land,  after- 
ward found  by  survey  to  be  in  Florida,  is  void. 

Words  of  a  grant  are  always  construed  according  to  Intention  of  parties- 
appearing  from  terms,  or  by  necessary  implication,  to  be  deduced  ftom  sitiUr 
tion  of  parties  and  of  thing  granted,  Its  nature  and  use. 

Approved  in  McAllister  v.  Okanogan  County,  51  Wash.  653,  24  L.  £.  A. 
(N.  S.)  764,  100  Pac.  148,  holding  statute  granting  right  of  way  over 
unreserved  public  lands  for  highways  remained  in  abeyance  until  high- 
way was  established  by  law;* Rhode  Island  v.  Massachusetts,  12  Pet.  723, 
9  L.  Ed.  1260,  construing  ^ant  of  jurisdiction  to  Federal  Supreme  Court 
by  the  Constitution;  Tobin  v.  Walkinshaw,  McAU.  170,  171,  Fed.  Cas. 
14,069,  holding  Mexican  grant  of  certain  quantity  within  specific  bound- 
aries was  not  meant  to  convey  all  land  within  those  boundaries.  ^ 

Words  "shall  be  ratified  and  confirmed/'  in  reference  to  title  perfected 
before  treaty,  should  be  construed  to  mean  "are*'  ratified  and  confirmed;  pro 
prietorp  could  bring  suits  to  recover  lands  without  action  of  Congress  and 
questions  arising  would  be  purely  judicial. 
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Cited  in  Pollard  v.  Kibbe,  14  Pet.  395,  416,  10  L.  Ed.  510,  520,  passing 
on  title  under  Spanish  grant  to  lands  then  in  dispute;  United  States  v. 
Cl^ke,  16  Pet.  232,  10  L.  Ed.  947,  confirming  title  to  land  under  Spanish 
grant,  although  laid  out  in  four  different  surveys;  Doe  v.  Mobile^  9  How. 
469,  13  L.  Ed.  219,  holding  officers  appointed  by  Congress  to  decide  dis- 
puted claims  cannot  pass  upon  perfected  titles  never  confirmed  by  Federal 
commissioners;  Doe  v.  Beardsley,  2  McLean,  418,  Fed.  Cas.  5497,  holding 
words  "there  shall  be  granted"  in  Indian  treaty  operate  as  grants  in 
praesenti;  Mintum  v.  Brower,  24  Cal.  660,  holding  treaty  with  Mexico 
t)rotects  perfected  titles  under  Mexican  grants,  without  submission  to 
commissioners;  Ma  Gee  v.  Doe,  9  Fla.  392,  holding  purchaser  of  Florida 
lands  from  Spain  before  treaty  had  good  title  without  conveyance  from 
United  States;  Holliman  v.  Peebles,  1  Tex.  705,  holding,  under  Mexican 
colonization  law,  where  owner  of  grant  abandons  same,  it  reverts  imme- 
diately to  public;  Doe  v.  Eslava,  9  How.  ^5,  13  L.  Ed.  210,  holding  titles 
to  Louisiana  lands,  under  French  grant,  confirmed  by  Congress  cannot 
be  regulated  by  political  authorities;  United  States  v.  Lynde,  11  Wall. 
639,  20  L.  Ed.  232,  holding  title  under  Spanish  grant,  otherwise  void,  is 
confirmed  by  act  of  1860. 

Distinguished  in  United  States  v.  Wiggins,  14  Pet.  349,  10  L.  Ed.  489, 
holding  treaty  did  not  confirm  grant  void  for  nonperformance  of  condi- 
tion; Hall  V.  Russell,  101  U.  S.  509,  25  L.  Ed.  832,  holding  act  of  Congress 
giving  persons  right  to  settle  on  lands  so  as  to  qualify  for  patent  is  not 
grant  in  praesenti. 

Law  deems  every  man  to  be  in  legal  se^dn  and  possession  of  land  to 
wliich  he  has  a  perfect  and  complete  title.  This  seisin  and  possession  is  co- 
extensive with  Ms  right  and  continues  until  he  is  ousted  thereof  by  an  actual 
adverse  possession;  possession  does  not  imply  occupation  or  residence. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  L^ngstedt,  136  Fed  J28,  69  C.  C.  A. 
548,  no  disseizin  suf&cient  to  start  statute  of  limitations  as  against  locator 
of  mining  claim  can  exist  prior  to  issuance  of  patent;  Tyee  Consol.  Min. 
Co.  V.  Langstedt,  121  Fed.  712,  construing  Alaska  Code  Civ.  Proc,  c.  2, 
§4;  Altschul  v.  O'Neill,  35  Or.  206,  68  Pac.  96,  presumption  of  seisin 
continues  till  proof  of  disseizin;  Mitchel  v.  United  States,  9  Pet.  735, 

9  L.  Ed.  292,  holding  actual  residence  not  essential  under  confirmation  of 
grant  to  * 'those  in  xx>ssession  of  the  lands";  United  States  v.  Sibbald, 

10  Pet.  323,  9  L.  Ed.  441,  confirming  claimant's  title,  under  Spanish  grant, 
to  tract  some  miles  distant  from  main  body  of  land  occupied  by  him; 
Strother  v.  Lucas,  12  Pet.  457,  9  L.  Ed.  1155,  holding  absence  of  actual 
possession  and  cultivation  by  owner  of  land  in  Louisiana  purchase  does 
not  necessarily  constitute  abandonment;  Conway  v.  Kinsworthy,  21  Ajk. 
17,  holding  A's  ownership  of  legal  title,  without  occupancy  of  wild  lands^ 
causes  statute  to  run  against  B's  equitable  title;  Minturn  v.  Brower,  24 
Cal.  660,  holding  treaty  with  Mexico  protects  perfected  titles  under  Mex- 
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lean  grants  whether  claimant  holds  possession  or  not;  Spalding  v.  Grigg, 
4  Ga.  87,  holding  naked  possession,  permissive  in  its  commencement,  will 
not  cause  statute  to  run  against  legal  owner;  English  v.  Doe,  7  Ga.  390, 
holding  statute  does  not  run  in  favor  of  possessor  who  disclaims  any 
title  in  property;  Grimes  v.  Ragland,  28  Ga.  126,  holding  residence  upon 
one  of  two  tracts  conveyed  in  same  deed  is  not  such  possession  of  other 
as  will  bar  rights  of  legal  owner;  Wiggins  v.  Holley,  11  Ind.  7,  holding 
statute  runs  in  favor  of  one  taking  possession  of  land  in  good  faith  under 
tax  title ;  Roseboom  v.  Van  Vechten,  5  Denio,  426,  holding  person  in 
wrongful  adverse  possession  as  owner  has  tortious  estate  and  is  freeholder 
de  facto  for  purpose  of  levying  fine;  Horton  v.  Crawford,  10  Tex.  388, 
holding  statute  of  limitations  was  not. meant  to  compel  owner  of  land 
to  make  actual  entry  or  else  be  barred  of  his  rights;  Bellingham  etc.  Co. 
V.  Dibble,  4  Wash.  770,  31  Pac.  32,  holding  party  exercising  acts  of  own- 
ership over  timber  land  is  in  adverse  possession  without  living  on  it. 

If  grant  be  made  on  condition  subsequent,  and  its  performance  become 
Impossible  by  the  act  of  grantor,  the  grant  becomes  single. 

Approved  in  People  of  Porto  Rico  v.  Title  Guarantee  &  Surety  Co., 
180  Fed.  646,  103  C.  C.  A.  607,  and  People  of  Porto  Rico  v.  Title  Guaranty 
etc.  Co.,  227  U.  S.  389,  67  L.  Ed.  664,  33  Sup.  Ct.  362,  both  holding  where 
municipality,  within  time  for  completion  of  public  utility  under  contract, 
made  performance  impossible,  it  could  not  recover  on  contractor's  bond; 
Ordway  v.  Farrow,  79  Vt.  203,  118  Am.  St.  Rep.  961,  64  Atl.  1120,  holding 
grantee  of  timber  failing  to  pay  price  and  remove  it  within  time  limited 
entitled  to  reasonable  time  to  remove  it  on  pajrment  of  price,  where 
grantor  held  possession  of  land  adversely  to  him;  The  Steamboat  '^Joseph 
E.  Coffee,"  01c.  404,  Fed.  Cas.  7536,  holding  creditor  does  not  lose  lien 
on  steamer  when  owner  removes  it  from  State  on  Sunday;  Pindar  v. 
Upton,  44  N.  H.  362,  holding,  where  performance  of  condition  in  bond 
required  concurrence  of  obligee  and  he  neglects  to  act,  condition  is  waived. 

Distinguished  in  Pepin  Co.  v.  Prindle,  61  Wis.  309,  21  N.  W.  256,  hold- 
ing land  granted  county  on  condition  that  courthouse  be  maintained  is 
forfeited  by  removal  of  county  seat. 

When,  how  and  at  whose  instance  deed  may  be  avoided  for  breach  of 
condition  subsequent.    Note,  44  Am.  Dec.  746. 

Conditional  gift  becoming  absolute  on  impossibility  of  performance 
of  condition  subsequent.     Note,  25  E.  B.  C.  627. 

Effect  on  condition  subsequent  of  succeeding  law  or  act  of  God  pre- 
venting performance.    Note,  21  L.  B.  A.  60. 

In  equity,  though  party  cannot  show  legal  conpliance  with  conditions,  if 
he  can  do  it  cy  pres  he  will  be  protected  from  forfeiture. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  903,  holdin<; 
provision  of  land  grant  of  1869  for  construction  of  railroad  in  Oregon 
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requiring  sale  to  actual  settlers  was  condition  subsequent,  breach  of 
which  forfeited  lands  to  United  States;  United  States  v.  Stinson,  125  Fed. 
910,  refusing  to  cancel  land  patents  on  ground  of  insufficiency  of  evidence 
when  long  length  of  time  had  elapsed  and  many  of  patentees  had  died; 
Fremont  v.  United  States,  17  How.  555,  563,  15  L.  Ed.  245,  248,  excusing 
failure  to  have  California  lands  surveyed,  and  other  conditions,  because 
of  disorder  of  times;  Cervantes  v.  United  States,  5  Fed.  Cas.  382,  holding 
failure  to  perform  condition  subsequent  contained  in  Mexican  grant  did 
not  work  forfeiture  under  all  facts;  dissenting  opinion  in  United  States 
V.  King,  7  How.  858,  12  L.  Ed.  945,  majority  holding  instrument  setting 
apart  public  land  for  colonization  was  not  a  grant. 

Distinguished  in  United- States  v.  Kingsley,  12  Pet.  485,  9  L.  Ed.  1160, 
declaring  void  grant  conditioned  on  building  of. mill,  no  excuse  being 
shown  for  nonperformance;  United  States  v..  Wiggins,  14  Pet.  349,  10 
L.  Ed.  489,  declaring  grant  void  for  failure  of  condition  to  improve  and 
settle  the  land;  Glenn  v.  United  States,  13  How.  257,  14  L.  Ed.  136 
(s.  c,  Hempst.  401,' Fed.  Cas.  5481),  declaring  grant  void  for  nonperform- 
ance of  condition  to  colonize,  which  was  sole  consideration  for  grant; 
McMicken  v.  United  States,  97  U.  S.  216,  24  L.  Ed.  951,  declaring  land 
forfeited  for  nonperformance  of  condition  to  settle  and  improve  con- 
tained in  grant ;  Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  590, 
35  L.  Ed.  286,  11  Sup.  Ct.  663,  holding  designation  of  tract  within  which 
colony  might  be  formed  and  afterward  land  would  be  allotted  is  not  a 
grant  on  condition. 

Batlfication  relates  back  to  Its  date,  as  between  the  two  governments,  and 
rights  of  either  under  it;  but,  as  respects  individual  rights,  the  date  of  ratlfl- 
catlon  is  date  of  treaty  and  an  Individual  has  stipulated  time  from  that  date 
within  which  to  perform  a  condition. 

Approved  in  United  States  v.  Grand  Rapids  etc.  R.  Co.,  165  Fed.  301, 
91  C.  C.  A.  265,  holding  private  rights  not  affected  by  treaty  till  ratified; 
Armstrong  v.  Bidwell,  124  Fed.  693,  treaty  is  inchoate  until  ratification; 
In  re  Minook,  2  Alaska,  208,  construing  Russian  treaty  with  reference  to 
citizenship  of  half-breeds;  United  States  v.  Sibbald,  10  Pet.  323,  9  L.  Ed. 
441,  holding  time  for  performance  of  condition  in  Spanish  grant  ran  from 
ratification  of  treaty  of  1819;  United  States  v.  Kingsley,  12  Pet.  484, 
9  L.  Ed.  1166,  declaring  void  grant  to  land  where  condition  was  not  com- 
plied with  in  required  time  after  ratification;'  Haver  v.  Yaker,  9  Wall. 
34,  19  L.  Ed.  573  (affirming  s.  c,  4  Met.  (Ky.)  37,  81  Am.  Dec.  534),  hold- 
ing provisions  of  Swiss  treaty  do  not  inure  to  benefit  of  heirs  of  Swiss 
who  dies  pending  ratification;  In  re  Metzger,*17  Fed.  Cas.  240,  holding 
defendant  may  be  extradited  under  treaty  for  crime  committed  between 
its  execution  and  ratification;  Ewing  v.  Burnet,  11  Pet.  51,  9  L.  Ed.  629, 
holding,  while  owner  of  elder  lej^al  title  has  right  of  possession,  same 
may  be  barred  by  adverse  possession;  Dalles  City  v.  Missionary  Society, 
6  Sawy.  140,  6  Fed.  370,  Fed.  Cas.  3544a,  holding,  where  legal  title  to  land 
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is  in  United  States,  abandonment  of  actual  occupancy  terminates  relation 
of  party  to  land. 

Distinguished  in  Ex  parte  Ortiz,  100  Fed.  963,  in  respect  of  private 
rights;  United  States  v.  Miranda,  16  Pet.  159,  10  L.  Ed.  922,  holding 
there  could  be  no  seisin  under  grant  of  land  not  surveyed  or  otherwise 
capable  of  identification. 

Miscellaneous.  Cited  in  Mitchel  v.  United  States,  9  Pet.  735,  9  L.  Ed. 
292,  copying:  from  principal  case,  quotation  from  Federal  statute;  Strother 
V.  Lucas,  12  Pet.  458^  9  L.  Ed.  1156,  as  instance  where  Congress  makes 
distinction  between  evidence  of  original  and  derivative  rights  to  land; 
Pollard  V.  Kibbe,  14  Pet.  369,  394,  422,  10  L.  Ed.  498,  510,  523,  vindicating 
decision  of  principal  case;  Buyck  v.  United  States,  15  Pet.  224,  10  L.  Ed. 
719,  holding,  in  cases  of  Spanish  land  grants,  courts  are  liberal  in  adopt- 
ing some  point  in  description  to  give  locality  to  grant;  United  States  v. 
King,  7  How.  852,  12  L.  Ed.  942,  citing  grant  in  principal  case  as  example 
of  express  intention  to  grant;  Bissell  v.  Penrose,  8  How.  331,  12  L.  Ed. 
1101,  holding  principal  case  does  not  bear  upon  dispute  between  titles 
resting  on  acts  of  Congress;  United  States  v.  Fossatt,  21  How.  449,  16 
L.  Ed.  187,  showing  variety  of  questions  that  may  arise  in  deciding  valid- 
ity of  titles  under  Spanish  grant;  Megerle  v.  Ashe,  33  Cal.  88,  citing 
principal  case  in  quotation;  Lake  Shore  etc.  Ry.  Co.  v.  Cincinnati  etc.  Ry. 
Co.,  30  Ohio  St.  616,  erroneous. 

6  Pet.  761-762,  8  L.  Ed.  573,  GASSIES  v.  BAUdON. 

Allegation  that  one  is  a  citizen  of  the  United  States,  naturalized  in  Louisi- 
ana and  residing  there,  is  equivalent  to  an  averment  that  he  is  a  citizen  of 
that  State. 

Cited  in  Marshall  v.  Baltimore  &  0.  R.  R.  Co.,  16  How.  329, 14  L.  Ed.  960» 
holding  it  sufficient  averment  of  citizenship  that  the  ''defendants  are  a 
body  corporate  by  act  of  the  general  assembly  of  Maryland";  Bayerque 
V.  Haley,  McAll.  98,  Fed.  Cas.  1135,  holding  averment  sufficient  ''that 
plaintiff,  during"^is  lifetime  was  a  citizen  of  the  United  States  and  of 
State  of  Pennsylvania'';  Hornthall  v.  Collector,  9  Wall.  665,  19  L.  Ed. 
562,  and  Glover  v.  Shepperd,  11  Biss.  576,  15  Fed.  836,  holding  that  plead- 
ings failed  to  show  parties  citizens  of  different  States;  Parkhurst  v.  Kins- 
man, 3  Wood.  &  M.  174,  Fed.  Cas.  10,761,  doubting  jurisdiction  where  both 
parties  were  merely  residents  and  not  citizens  of  circuit;  Speigle  v. 
Meredith,  4  Biss.  126,  Fed.  Cas.  13,227,  holding  that  citizenship  of  parties 
must  be  stated  positively  \n  bill  to  give  jurisdiction;  dissenting  opinion  in 
Dred  Scott  v.  Sand  ford,  19  How.  571,  15  L.  Ed.  769,  majority  holding  that 
plaintiff  was  not  a  citizen  of  the  Unjted  States. 

Distinguished  in  United  States  v.  Woolsey,  28  Fed.  Cas.  769,  holding 
averments  insufficient  to  show  arrest  and  give  court  jurisdiction  of  the 
person. 
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A  citizen  of  the  United  States,  in  any  State  of  the  Union,  is  a  citisen  of 
the  State  where  he  resides. 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  624,  58  L.  Ed.  761,  34  Sup. 
Ct.  442,  following  rule;  Little -v.  Erie  R.  R.  Co.,  105  Fed.  539,  allegation 
of  citizenship  of  United  States  and  residence  in  State  specified  is  allegation 
of  citizenship  in  such  State;  Blair  v.  Silver  Peak  Mines,  93  Fed.  335, 
allegation  of  citizenship  is  supx)orted  by  proof  of  residence  in  town  of 
State  claimed;  Linton  v.  Childs,  105  Ga.  570,  32  S.  E.  618,  banks  of  State 
are  those  located  therein;  Boyd  v.  Thayer,  143  U.  S.  161,  36  L.  Ed.  109, 
12  Sup.  Ct.  381,  finding  one  to  be  a  citizen  of  the  United  States  and,  there- 
fore, of  the  State  of  Nebraska,  where  he  resided;  Burnham  v.  Rangeley, 
1  Wood.  &  M.  12,  Fed.  Cas.  2176,  where  party  to  suit  became  citizen  of 
Virginia  by  removal  of  his  residence  to  that  State;  Manufacturers'  Nat. 
Bank  v.  Baack,  2  Abb.  (U.  S.)  240,  8  Blatchf.  144,  Fed.  Cas.  9052,  presum- 
ing members  of  corporation  created  by  United  States  to  be  citizens  of  State 
where  corporation  is  located;  Marks  v.  Marks,  75  Fed.  328,  where  mother 
and  child  became  citizens  of  Texas  by  arrival  there  with  intent  to  reside 
in  that  State;  Easterly  v.  Goodwin,  35  Conn.  286,  95  Am.  Dec.  239,  holding 
one  a  citizen  of  New  York,  though  temporarily  resident  of  California; 
Smith  V.  Moody,  26  Ind.  301,  holding  free  person  of  color,  bom  in  United 
States,  to  be  a  citizen  of  Indiana;  Davis  v.  Cook,  9  Nev.  146,  where  resi- 
dence of  national  bank  was  in  Nevada,  held  that  it  was  citizen  of  Nevada ; 
Prentiss  v.  Brennan,  2  Blatchf.  164,  Fed.  Cas.  11,385,  holding  citizen  of 
United  States  residing  in  Canada  not  a  citizen  of  New  York;  Baker  v. 
Wise,  16  Gratt.  212,  construing  the  meaning  of  the  words  ** resident"  and 
''citizen,"  as  used  in  a  Virginia  statute. 

The  authorities  strictly  construing  averments  of  Jurisdictional  citizenship 
of  parties  have  gone  as  far  as  it  would  he  reasonable  and  proper  to  go. 

Cited  in  United  States  v.  Myers,  2  Brock.  529,  Fed.  Cas.  15,844,  holding 
that  court  once  having  proper  jurisdiction  it  will  not  parcel  out  subject 
of  controversy  to  different  tribunals. 

Miscellaneous.  Cited  in  United  States  v.  Severino,  125  Fed.  953,  up- 
holding Federal  court 's  jurisdiction  over  prosecution  for  perjury  committed 
in  naturalization  proceedings  in  State  court. 

6  Pet.  763-773,  8  L.  Ed.  573,  STBOTHEB  v.  LUCAS. 

Evidence  hy  comparison  of  handwritings  is  not  admissible,  where  witness^ 
has  had  no  previous  knowledge  of  the  handwriting,  unless  in  ancient  docu- 
ments. 

Approved  in  Withaup  v.  United  States,  127  Fed.  535,  holding  court  can- 
not take  judicial  notice  of  genuineness  of  signatures  to  papers  filed  in  other 
cases,  though  part  of  its  own  records,  in  order  to  admit  them  as  standards 
of  comparison  of  handwritings ;  Keyser  v.  Pickrell,  4  App.  D.  C.  207,  hold- 
ing rule  did  not  apply  to  expert  witnesses;  University  of  Illinois  v.  Spal- 
ding^ 71  N.  H.  166,  51  Atl.  732,  upholding  admission  of  specimen  signa- 
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tares  not  objected  to  as  not  predetermined  genuine;  Nicholson  v.  Eureka 
Lumber  Co.,  156  N.  C.  67,  36  L.  R.  A.  (N.  S.)  162,  72  S.  E.  88,  applying  rule 
to  aacient  document;  State  v.  McBride,  30  Utah,  426,  8  Ann.  Cas.  1030, 

7  L.  R.  A.  (N.  S.)  557,  85  Pac.  441,  in  criminal  case,  where  authenticity  of 
letters  offered  by  prosecution  is  denied,  prosecutrix,  who  has  never  seen 
defendant  write,  cannot  testify  that  letters  are  in  handwriting  of  defend- 
ant ;  Davis  v.  Fredericks,  3  Mont.  264,  holding  evidence  of  witness  inadmis- 
sible by  comparison  of  signatures  of  which  witness  had  no  personal  knowl- 
edge; First  Nat.  Bank  v.  Lderman,  5  Neb.  250,  where  witness  had  no 
knowledge  and  was  not  an  expert;  West  v.  State,  22  N.  J.  L.  242,  admit- 
tin-:?  evidence  by  comparison  to  prove  forgery  of  ancient  deed;  Dakota  v. 
O  'Hare,  1  N.  D.  43,  44  N.  W.  1007,  excluding  letters  offered  solely  for  pur- 
pose of  comparison;  Hanley  v.  Gandy,  28  Tex.  215,  91  Am.  Dec  817,  re- 
viewing authorities,  and  rejecting  evidence  to  prove  signature  by  com- 
parison ;  Gaunt  v.  Harkness,  53  Kan.  410,  42  Am.  St.  Rep.  298,  36  Pac.  740, 
rejecting  forged  signatures  to  test  capacity  of  an  ex]Dert  witness;  Strother 
V.  Lucas,  12  Pet.  450,  451,  9  L.  Ed.  1153,  where  facts  of  principal  case  were 
again  presented. 

Distinguished  in  Rogers  v.  Ritter,  12  Wall.  321,  20  L.  Ed.  418,  admitting 
evidence  of  handwriting  where  witnesses  had  proper  knowledge  of  it ;  Will- 
iams v.  Conger,  125  U.  S.  414,  31  L.  Ed.  786,  8  Sup.  Ct.  941,  admitting 
paper  as  a  standard  of  comparison  where  parties  were  estopped  from  deny- 
ing its  genuineness. 

Limited  in  United  States  v.  Mathias,  36  Fed.  893,  and  Calkins  v.  State, 
14  Ohio  St.  225,  admitting  testimony  of  experts  comparing  genuine  sig^na- 
ture  with  that  in  dispute;  Dumell  v.  Sowden,  5  Utah^  223,  14  Pac.  335, 
admitting  letters,  admitted  to  be  genuine  for  purpose  of  comparison;  Har- 
riot V.  Sherwood,  82  Va.  10,  reviewing  authorities,  and  admitting  expert 
testimony  to  compare  signatures. 

Comparison  of  handwriting.    Note,  62  L.  R.  A.  834,  848. 

Court  cannot  be  charged  with  knowledge  of  foreign  laws. 
Cited  in  Hanley  v.  Donoghue,  116  U.  S.  4,  29  L.  Ed.  536,  6  Sup.  Ct.  244, 
holding  that  law  of  another  State  must  be  proved  before  it  can  be  given 
credit. 

Federal  coorts  Incline  against  allowing  ejectment  upon  a  mere  eqnltable 
title,  except,  perhaps,  where  it  is  recognized  as  a  legal  title  by  State  statute. 
.    Cited  in  Fenn  v.  Holme,  21  How.  486,  16  L.  Ed.  200,  denying  ejectment 
to  holder  of  New  Madrid  certificate  in  Missouri. 

What  title  or  interest  will  support  ejectment.    Note,  18  K  R.  A.  782. 

Title  is  Incomplete  and  void  where  person  claiming  land  under  French  or 
Spaniflh  grants  fails  to  hare  evidence  of  his  claim  recorded  together  with  war- 
rant and  survey  according  to  provisions  of  acts  of  1806  and  1807. 

Approved  in  Strother  v.  Lucas,  12  Pet.  437,  448,  452,  458,  9  K  Ed.  1147, 
1162,  1164,  1156,  following  rule;  Bissell  v.  Penrose,  8  How.  338,  12  L.  Ed. 
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1104,  holding  confirmation  to  be  in  favor  of  person  claiming  it;  Connoyer 
V.  Schaeffer,  22  Wall.  262,  22  L.  Ed.  888,  where  parties  failed  to  show  that 
they  were  claimants  before  board  of  commissioners;  Chastang  v.  Arm- 
strong, 20  Ala.  626,  finding  legal  title  vested  in  those  who  made  applica- 
tion and  whose  title  was  confirmed  by  acts  of  Congress ;  Carpenter  v.  Ran- 
nells,  45  Mo.  590,  holding  that  confirmation  innres  to  claimant,  though  he 
had  but  an  equitable  title;  Challefoux  v.  Ducharme,  4  Wis.  562,  holding 
that  acts  of  Congress  confirming  report  of  commissioners  on  titles  in  cer- 
tain distiicts  in  Wisconsin  were  conclusive;  Montgomery  v.  Landusky,  9 
Mo.  717  (709),  holding  that  certificate  was  only  prima  facie  evidence  of 
confirmation  and  that  the  holder  was  entitled  to  property  confirmed. 

6  Pet.  774-776^  8  L.  Ed.  577,  EX  PABTE  BBADSTBEET. 

Mandamus  allowed  to  district  judge  to  sliow  cause  why  lie  slionld  not  be 
compelled  to  reinstate  cause,  and  to  admit  amendments  in  form  of  pleading. 

Cited  i^  Stephenson  v.  Mansony,  4  Ala.  320,  holding  that  it  is  competent 
to  eomx)el  reinstatement  of  cause  by  mandamus ;  Delgado  v.  Chavez,  5  N.  M. 
648,  25  Pac.  948,  holding  mandamus  proper  remedy  to  compel  a  clerk  to 
recognize  a  certain  person  as  commissioner. 

6  Pet.  776,  8  it.  Ed.  578,  UNITED  STATES  v.  PHILLIPS. 

Where  nolle  prosequi  was  entered  in  Federal  Oircuit  Court,  and  copy  of 
same  filed  in  office  of  derk,  the  Supreme  Court  dismissed  the  writ  of  error 
previously  taken  out. 

Cited  in  Stauffer  v.  Salimonie  Mining  etc.  Co.,  147  Ind.  74,  46  N.  E.  343, 
dismissing  appeal  where  actual  controversy  had  been  terminated  by  acts 
of  appellants,  ♦ 

Power  of  public  prosecutor  to  dismiss  prosecution.    Note,  85  K  E.  A. 
707. 

6  Pet.  777,  8  Ii.  Ed.  578,  VEITCH  ft  CO.  v.  FAEMEBS^  BANK. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su* 
preme  Court  for  review.    Note,  66  L.  B.  A.  850. 

6  Pet.  777,"  8  L.  Ed.  579,  BOTCE  v.  OBUNDT. 

Where  no  appeal  bond  was  taken  or  approved  by  judge  signing  citation 
in  the  cause,  the  appeal  will  be  dismissed. 

Approved  in  United  States  v.  Claybaugh,  21  App.  D.  C.  444,  following 
rule. 

Practice  .and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  E.  A.  858. 
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7  P«t.  1-17,  8  L.  Sd.  587,  T7NITED  STATES  T.  MacDANIEL. 

The  rejection  of  a  claim  by  the  treasury  department  forms  no  objection 
to  its  admission  as  evidence  of  setoff. 

Approved  in  Yates  v.  United  States,  99  Fed.  62,  holding,  in  suit  bj'  gov- 
ernment against  officer  to  allow  evidence  of  credit  as  setoff,  it  must  be 
shown  to  have  been  expressly  disallowed  by  accounting  officers  of  treasury ; 
Watkins  v.  United  States,  9  Wall.  765,  19  L.  Ed.  822,  holding  in  order  to 
allow  a  marshal  credit  as  setoff  in  suit  on  official  bon9,  it  must  be  shown 
that  claim  was  legally  presented  and  disallowed. 

The  head  of  a  department  of  the  government  has  the  same  power  as  his 
predecessors  to  construe  an  act  relating  to  the  business  of  the  department. 

Approved  in  Leonard  v.  Lennox,  181  Fed.  766,  104  C.  C.  A.  296,  holding 
Land  Department  has  jurisdiction  over  issuance  of  patents  to  land ;  Lorenz 
v.  United  States,  24  App.  D.  C.  372,  holding  indictment  would  lie  against 
assistant  to  first  assistant  postmaster-general  for  conspiracy  to  defraud 
government  by  contracting  for  goods  at  an  excessive  price ;  Tyner  v.  United 
States,  23  App.  D.  C.  355,  where  attorney  for  postoffice  and  assistant  attor- 
ney general  were  indicted  for  failure  to  make  report,  on  alleged  violation 
of  mails ;.  Lochren  v.  Long,  6  App.  D.  C.  509,  holding  Commissioner  of  Pen- 
sions may  review  and  modify  an  order  of  his  predecessor;  United  States 
V.  Cadwalader,  Gilp.  576,  Fed.  Cas.  14,706,  holding  it  within  the  discretion 
of  the  Secretary  of  the  Navy  to  settle  claims  of  lavy  agent,  questioned  by 
his  predecessor ;  Fish  v.  United  States,  36  Fed.  679^  holding  a  district  attor- 
ney was  acting  within  his  proper  discretion  when  he  employed  a  necessai-y 
stenographer  in  a  case  prosecuted  by  authority ;  McDonald  v.  United  States, 
66  Fed.  258,  holding  attorney  general  might  authorize  the  appointment  of 
a  clerk  and  appointee  entitled  to  remuneration. 

(1161) 


7  Pet.  1-17  NOTES  ON  U.  S.  REPORTS.  1162 


I  / 


Heads  of  departments  need  not  show  statutory  anthoiity  for  every  act 
done;  there  are  numerous  instances  which  cannot  be  anticipated  by  statntory 
provision  in  which  they  must  exercise  their  discretion. 

Approved  in  Haas  v.  Henkel,  216  IX.  S.  481,  17  Ann.  Caa.  1112,  54  L.  Ed. 
578,  30  Sup.  Ct.  249,  where  falsification  of  agricultural  reports,  though  not 
resulting  in  pecuniary  loss  to  United  States,  was  still  indictable  as  fraud 
against  government  ;^Benson  v.  Henkel;  198  U.  S.  12,  49  K  Ed.  923,  25  Sup. 
Ct.  569,  objections  to  indictment  charging  violation  of  Rev.  Stats.,  §  5451, 
in  bribing  Federal  officer  to  reveal  contents  of  reports  of  pending  land 
department  investigation,  are  not  available  in  proceedings  before  commis- 
sioner for  removal  of  accused  to  another  Federal  district;  Rainbow  v. 
Young,  161  Fed.  837,  88  C.  C.  A.  653,  upholding  power  of  Commissioner  of 
Indian  Affairs  to  exclude  collectors  on  day  when  pa3rment8  are  made  to 
Indians;  Haas  v.  Henkel,  166  Fed.  627,  and  United  States  v.  Haas,  163 
Fed.  910,  both  holding  employee  of  Department  of  Interior  could  be  in- 
dicted for  divulging  information  as  to  cotton  crops ;  United  States  v.  Root, 
22  App.  D.  C.  431,  refusing  to  mandamus  War  Department  to  elevate  officer 
in  rank ;  In  re  Neagie,  14  Sawy.  271,  39  Fed.  860,  5  L.  R.  A.  93,  discussing 
implied  powers  of  executive  and  sustaining  right  of  Federal  marshal  to 
protect  Federal  judge,  from  assault;  United  States  v.  Webster,  2  Ware 
(Dav.),  55,  Fed.  Cas.  16,658,  applying  principle  to  army  officers'  duties. 

Usage  cannot  alter  law,  bnt  it  is  evidence  of  constmction  given  to  it,  and 
must  be  considered  binding  upon  past  transactions. 

Approved  in  United  States  v.  Birdsall,  233  U.  S.  231,  58  L.  Ed.  934,  34 
Sup.  Ct.  512,  holding,  despite  absence  of  statutory  prohibition,  bribing  a 
Commissioner  of  Indian  Affairs  was  an  indictable  offense;  Haas  v.  Henkel, 
216  U.  S.  480,  17  Ann.  Cas.  1112,  54  L.  Ed.  578,  30  Sup.  Ct.  249,  holding 
conspiracy  of  employee  of  government  in  falsifying  agricultural  reports  is 
an  offense  against  United  States ;  Fairbank  v.  United  States,  181  U.  S.  308, 
45  L.  Ed.  872,  21  Sup.  Ct.  658,  holding  stamp  tax  on  foreign  bills  of  lading 
imposed  by  war  revenue  act  1898,  §  6,  is  tax  on  exports  and  void;  United 
States  V.  Newport  News  Shipbuilding  etc.  Co.,  178  Fed.  203,  204, 101  C.  C.  A. 
514,  holding  contracts  of  government  are  construed  according  to  former 
usage;  Walker  v.  United  States,  139  Fed.  416,  applying  rule  in  estoppinir 
government  from  claiming  setoff  in  suit  by  marshal,  where  items  of  setoff 
allowed  and  audited  and  paid  to  deputies  for  services;  State  v.  United 
States  Fidelity  Co.,  93  Md.  318  (see  48  Atl.  920),  holding,  under  Code,  art. 
81,  §  146,  domestic  guaranty  company  is  liable  for  franchise  tax  on  gross 
receipts  from  its  business  in  this  State  and  not  on  gross  receipts  from  busi- 
ness beyoiTd  State;  Labadie  v.  Smith,  41  Okl.  779,  140  Pac.  429,  holding 
statutes  of  Arkansas  in  regard  to  descent  applied  to  Indian  territory; 
United  States  v.  Moore,  95  U.  S.  763,  24  L.  Ed.  589,  construing  statute 
regulating  the  pay  of  past  assistant  surgeons  of  the  navy;  Five  Per  Cent. 
Cases,  niO  U.  S.  485,  28  L.  Ed.  202,  4  Sup.  Ct.  218,  practical  construction 
of  statutes  by  the  executive  officers  charged  with  putting  them  in  force  is 
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entitled  to  great  weight;  United  States  v.  Alabama  R.  R.  Co.,  142  U.  S. 
621,  35  L.  Ed.  1186,  12  Snp.  Ct.  308,  construing  postal  appropriation  act  in 
accordance  with  the  former  settled  construction  of  executive  department; 
United  States  v.  Buchanan,  Crabbe,  575,  576,  Fed.  Cas.  14,678,  the  last  con- 
struction given  by  the  Secretary  of  the  Navy  to  the  rules  prepared  by  the 
board  of  navy  commissioners  is  binding;  United  States  v.  Reindeer,  27  Fed. 
Cas.  761,  usage  is  evidence  as  to  the  proper  construction  of  fishing  laws; 
Rand  v.  United  States,  38  Fed.  667,  allowing  fees  to  commissioners  for 
issuing  warrants,  etc.,  such  practice  having  been  approved  by  the  officers 
executing  the  statute ;  Michigan  v.  Jackson,  69  Fed.  120,  37  U.  S.  App.  220, 
State  estopped  from  setting  up  claim  to  lands  under  swamp-land  act,  many 
persons  having  acquired  rights  under  the  previous  construction  of  the  act 
by  State  and  government  officials;  McSorley  v.  Hill,  2  Wash.  651,  27  Pac. 
556,  rights  to  land  acquired  under  the  construction  of  the  executive  depart- 
ment will  not  be  disturbed  unless  clearly  contrary  to  act  of  Congress;  Tay- 
lor V.  Carpenter,  2  Wood.  &  M.  7,  Fed.  Cas.  13,785,  remarking  that  usage 
sometimes  makes  law;  Price  v.  White,  9  Ala.  566,  evidence  of  usage  can 
only  be  resorted  to  when  the  law  is  doubtful  or  unsettled;  Hewitt  v. 
Schultz,  7  N.  D.  611,  76  N.  W.  233,  holding,  in  accordance  with  contem- 
poraneous construction  of  land  department.  Congress  did  not  take  away 
from  department  power  of  withdrawal  with  respect  to  lands;  Nelson  v. 
Southern  Pacific  R.  R.  Co.,  15  Utah,  331,  .49  Pac.  646,  as  to  what  will  establish' 
custom  In  trade. 

Distinguished  in  Barlow  v.  Lambert,  28  Ala.  710,  65  Am.  Dec.  879,  hold- 
ing custom  may  not  be  allowed  to  contravene  positive  statute. 

Customs  and  their  validity.    Note,  50  Am.  Dec.  104. 

Compensation  may  be  allowed,  by  way  of  setoff,  to  derk  In  Navy  Depart- 
ment for  past  serrlces  rendered  at  instance  of  head  of  department  who  has,  In 
company  with  his  predecessors,  mistakenly  snppbsed  himself  authorized  to  hire, 
such  clerk  and  pay  him  compensation. 

Approved  in  United  States  v.  Warren,  12  Okl.  365,  71  Pac.  690,  in  action 
by  United  States  defendant  may  plead  setoff  to. extent  of  demand  made, 
but  no  judgment  for  balance  in  his  favor  can  be  rendered ;  United  States  v. 
Ringgold,  8  Pet.  163,  8  L.  Ed.  904,  holding  a  United  States  marshal  could 
set  up  claim  for  poundage  fees  in  suit  brought  against  him  by  the  govern- 
ment ;  Gratiot  v.  United  States,  *15  Pet.  371,  10  L.  Ed.  772,  the  Circuit 
Court  erred  in  refusing  evidence  offered  to  prove  defendant's  setoff  for 
commissions;  Milnor  v.  Metz,  16  Pet.  226,  10  L.  Ed.  946,  extra  services  of 
gauger  constitute  an  existing  equitable  claim  against  the  United  States; 
The  Siren,  7  Wall.  155,  19  L.  Ed.  131,  claim  for  damages  should  be  assessed 
against  vessel  of  United  States  guilty  of  a  marine  tort,  where  the  courts 
gain  jurisdiction  by  aflBrmative  action  of  the  government;  United  States 
v.  Duval,  Gilp.  374,  Fed.  Cas.  15,015,  leaving  to  the  jury  to  determine  the 
liability  of  the  government  for  extra  services  rendered  by  an  Indian  agent ; 
Erwin  v.  United  States,  37  Fed.  492,  2  K  R.  A.  240,  where  a  marshal  re- 
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fused  to  perform  certain  services,  a  clerk  performing  the  same  at  the  direc- 
tion of  the  district  attorney  is  entitled  to  compensation;  United  States  v. 
Patrick,  73  Fed.  807,  36  U.  S.  App.  645,  an  Indian  a^ent  not  liable  for  loss 
caused  by  clerk  appointed  by  the  government;  Powers  v.  Central  Bank, 
18  Qa.  660,  an  attorney  having  a  claim  against  the  State  is  entitled  to  show 
that  fact  in  setoff  in  an  action  for  money  collected  for  the  benefit  of  the 
State;  St.  Louis,  Ft.  S.  &  W.  R.  R.  Co.  v.  Chenault,  36  Kan.  56, 12  Pac.  SOiS, 
treasurer  of  railroad  may  set  off  his  valid  claims  against  claim  of  the  com- 
pany ;  Union  Pacific  R.  R.  Co.  v.  United  States,  2  Wyo.  191,  where  the  United 
States  brought  suit  against  a  common  carrier,  a  lien  for  services  was  prop- 
erly allowed;  Cornell  v.  Irvine  (Neb.),  77  N.  W.  117,  commissioner  of 
Supreme  Court  entitled  to  compensation  for  lectures  delivered  to  law  class 
of  State  university ;  United  States  v.  Ripley,  7  Pet.  25,  8  L.  Ed.  596,  approv- 
ing the  rule  as  stated,  but  holding,  in  claim  by  officer,  that  extra -services 
performed  ihust  be  shown  to  have  been  done  under  the  sanction  of  the 
government  or  in  case  of  emergency. 

Limited  in  Gratiot  v.  United  States,  4  How.  113,  11  L.  Ed.  899,  holding 
services  performed  not  extra  official  services  within  the  equity  act  of  1797 ; 
United  States  v.  Buchanan,  8  How.  102, 106,  12  L.  Ed.  1006,  1006,  evidence 
of  loss  caused  purser  by  unauthorized  order  of  superior  officer  should  not 
be  admitted  as  a  setoff  to  claim  by  the  United  States;  United  States  v. 
Brown,  9  How.  500,  13  L.  Ed.  233,  treasurer  of  postoffice  department  not 
entitled  to  commissions  upon  loans  negotiated  for  the  use  of  the  depart- 
ment; United  States  v.  King,  147  U.  S.  679,  37  L.  Ed.  329,  13  Sup.  Ct.  440, 
a  clerk  of  a  Circuit  Court  is  not  entitled  to  extra  pay  for  service  in  select- 
ing juries  in  connection  with  ju^y  commissioner;  United  States  v.  Inger- 
soU,  Crabbe,  167  Fed.  Cas.  15,440,  a  district  attorney  not  entitled  to  fees 
for  extra  services  rendered  other  subordinate  officers  not  sanctioned  by  act 
of  Congress  or  usage  of  executive  department;  United  States  v.  Webster, 
2  Ware  (Dav.),  53,  55,  60  :^ed.  Cas.  16,658,  denying  a  line  officer's  claim 
for  extra  compensation  on  ground  that  neither  usage  nor  statute  author- 
ized it;  United  States  v.  Smith,  1  Wood.  &  M.  194,  Fed.  Cas.  16,346,  a  mar- 
shal is  not  entitled  to  commissions  on  money  paid  to  his  deputies  for  taking 
the  census,  it  being  a  part  of  his  official  duty ;  United  States  v.  Hall,  2  Dill. 
427,  Fed.  Cas.  15,284,  the  courts  cannot  make  allowance  to  a  revenue  col- 
lector for  items  rejected  by  the  Secretary  of  the  Treasury;  Goldsborough 
V.  United  States,  Taney,  87,  Fed.  Cas.  5519,  an  acting  purser  holding  no 
other  naval  office  at  the  time,  is  not  entitled  to  a  commission  upon  disburse- 
ments; United  States  v.  Prentice,  6  McLean,  67,  Fed.  Cas.  16,083,  where 
defendant  marshal  and  sureties  were  not  equitably  entitled  to  a  setoff; 
New  Orleans  v.  Finnerty,  27  La.  Ann.  683,  21  Am.  Rep.  571,  a  public  offi- 
cial, whose  salary  is  payable  out  of  the  common  treasury,  cannot  pay  him- 
self out  of  funds  in  his  hands;  Attrill  v.  Patterson,  58  Md.  254,  255,  an 
agent  is  not  entitled  to  compensation  for  extra  services  rendered  after  the 
termination  of  his  agency;  Raymond  v.  State,  54  Miss.  565,  28  Am.  Rep. 
384,  a  defendant  cannot  set  up  a  setoff  in  satisfaction^f  the  demand  as- 
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serted  in  a  suit  brought  by  the  State,  in  the  absence  of  a  statutory  pro- 
vision; Browne  v.  United  States,  1  Curt.  21,  Fed.  Cas.  2036,  discussing 
limitations  on  principal  case  established  by  subsequent  acts  of  Congress. 

Setoff,   counterclaim   or   recoupment   in   action   by   State.    Note,   33 

L.  R.  A.  (N.  S.)  880. 
Suits  against  the  sovereign.    Note,  12  Am«  Dec.  518. 

Miscellaneous.  Cited  in  McDaid  v.  Territory,  1  Okl.  112,  30  Pac.  444, 
as  to  right  to  appeal  to  courts  from  decision  of  local  land  office;  United 
States  V.  Beebe,  4  McCrary,  1%  17  Fed.  41,  lapse  of  time  may  be  sufficient 
defense  to  a  suit  instituted  in  the  name  of  the  United  States;  United 
States  V.  Tetlow,  2  Low.  163,  Fed.  Cas.  16,456,  the  United  States  are  not 
exempt  from  the  provisions  of  the  act  of  Congress  restricting  imprison- 
ment for  debt;  Seely  v.  State,  12  Ohio,  525,  where  a  special  statute  was 
passed  to  allow  a  person  to  maintain  chancery  proceedings  against  the 
State,  suit  could  not  be  maintained  by  commissioner  of  insolvents;  State 
V.  Snyder,  66  Tex.  700,  18  S.  W.  109,  but  not  in  point;  Cooke  v.  United 
States,  12  Blatchf.  60,  Fed.  Cav3178,  government  not  bound  by  negligence 
of  its  officers  acting  under  limited  authority. 

7  Pet.  18-27,  8  L.  Ed.  593,  UNITED  STATES  V.  BIPUST. 

Claims  for  compensation,  performed  under  the  sanction  of  tbe  goTemment 
or  under  drcnmstances  of  emergency,  if  rejected  by  the  proper  department, 
should  be  allowed  by  way  of  setoff  by  a  court  or  jury. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L,  Ed.  431,  23 
Sup.  Ct.  284,  holding  amount  of  treasury  notes  charred  by  fire,  but  in  con- 
dition to  be  identified  as  to  amount  and  date  of  issuance,  not  allowed  as 
credit,  in  suit  on  mint  superintendent's  bond,  where  no  claim  for  such 
credit  first  presented  to  accounting  offieers;  Yates  v.  United  States,  90 
Fed.  62,  holding,  in  suit  by  government  against  officer  to  allow  evidence 
of  credit  as  setoff,  it  must  be  shown  to  have  been  expressly  disallowed  by 
treasury  accounting  officers;  Gratiot  v.  United  States,  15  Pet.  371,  10 
L.  Ed.  772,  holding  Circuit  Court  erred  in  refusing  evidence  offered  to 
prove  defendant's  claim  for  commissions;  United  States  v.  Duval,  Gilp. 
374,  Fed.  Cas.  15,015,  leaving  it  to  the  jury  to  determine  the  liability  of 
the  government  for  extra  service  rendered  by  an  Indian  agent;  United 
States  V.  Patrick,  73  Fed.  807,  36  U.  S.  App.  645,  an  Indian  agent  not 
liable  for  loss  caused  by  a  clerk  appointed  by  the  government;  St.  Louis, 
Ft.  S.  &  W.  -R.  R.  Co.  V.  Chenault,  36  Kan.  56,  12  Pac.  305,  the  treasurer 
of  a  railroad  company  may  set  off  his  valid  claims  against  claims  of  com- 
pany for  money  on  hand;  Cornell  v.  Irvine  (Neb.),  77  N.  W.  117,  commis- 
sioner of  Supreme  Court  entitled  to  compensation  for  lectures  delivered  to 
law  class  of  State  University. 

Distinguished  in  Gratiot  v.  United  States,  4  How.  113,  11  L.  Ed.  899, 
holding  services  performed  not  extra  services  within  the  equity  act  of 
1797;  United  States  v.  Brown,  9  How.  500,  13  L.  Ed.  233,  treasurer  of 
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postoffice  department  not  entitled  to  commissions  upon  loans  negotiated 
for  the  use  of  the  department;  Watkins  v.  United  States,  9  Wall.  765,  19 
L.  Ed.  822,  where  claim  had  not  been  presented  to  the  treasury  officers  as 
required  by  act  of  Congress;  United  States  v.  Buchanan,  8  How.  106,  12 
L.  Ed.  1006/  evidence  of  loss  caused  purser  by.  unauthorized  order  of  supe- 
rior officer  should  not  be  admitted  as  a  setoff  to  claim  by  United  States; 
in  Hall  v.  United  States,  91  U.  S.  564,  23  L.  Ed.  448,  under  later  acts  of 
Congress,  no  compensation  for  extra  service  can  be  allowed  unless  author- 
ized by  an  act  of  Congress ;  United  States  v.  King,  147  U.  S.  6Z9,  87  L.  BcL 
329,  13  Sup.  Ct.  440,  holding  a  clerk  of  the  Circuit  Court  not  entitled  to 
compensation  for  extra  service  in  selecting  juries;  Groldsborough  v.  United 
States,  Taney,  87,  Fed.  Cas.  5619,  an  acting  purser,  holding  no  other  naval 
office,  is  not  entitled  to  a  commission  upon  disbursements;  United  States 
v.  Smith,  1  Wood.  &  M.  194,  Fed.  Cas.  16,346,  a  marshal  not  entitled  to 
commissions  upon  money  paid  to  his  deputies  for  taking  census,  it  bein;or 
a  part  of  his  official  duty;  United  States  v.  Ingersoll,  Crabbe,  167,  Fed. 
Cas.  16,440,  a  district  attorney  not  entitled  to  extra  pay  for  services,  ren- 
dered other  subordinate  officers,  not  sanctioned  by  act  of  Congress  or  usa^e 
of  the  department;  United  States  v.  Webster,  2  Ware  (Dav.),  53,  60,  Fed. 
Cas.  1^,658,  approving  principles  laid  down  in  the  principal  case,  but 
refusing  extra  pay  for  services  performed  as  quartermaster,  it  being  pro- 
hibited by  regulation ;  Browne  v.  United  States,  1  Curt.  21,  Fed.  Cas.  2036, 
to  the  same  effect,  refusing  extra  pay  to  navy  agent,  the  same  being  con- 
trary to  an  act  of  Congress;  New  Orleans  v.  Finnerty,  27  La;  Ann.  683, 
21  Am.  Rep.  571,  a  public  official  whose  salary  is  payable  out  of  the  public 
treasury  cannot  pay  himself  out  of  funds  in  his  hands;  Union  Pacific  R.  li. 
Co.  V.  United  States,  2  Wyo.  191,  where  the  United  States  brought  suit 
against  a  common  carrier,  a  lien  for  services  was  properly  allowed. 

Right  of  person  holding  two -compatible  public  offices  to  recover  com- 
X>ensation  attached  to  each.    Note,  2  Ann.  Gas.  390. 

Setoff,  counterclaim  or  recoupment  in  action  by  State.  Note,  33 
L.  B.  A.  (N.  S.)  381. 

7  Pet.  28-50,  8  L.  Ed.  596,  XJNITED  STATES  ▼.  FILLEBBOWN. 

The  proceedings  of  the  board  of  comnlissioners  of  navy  hospitals  not 
being  required  by  statute  to  be  in  writing,  may  be  proved  by  parol. 

Approved  in  Riverside  Tp.  v.  Stewart,  211  Fed.  876,  128  C.  C.  A.  251, 
holding  extension  of  time  given  to  complete  municipal  contract  may  be 
shown  by  parol,  in  the  absence  of  record  on  minutes;  City  of  Denver  v. 
Spencer,  34  Colo.  274,  2  L.  R.  A.  (N.  S.)  47,  82  Pac.  591,  where  city  char- 
ter did  not  specify  how  park  board  should  act  or  that  record  of  its  acts 
should  be  exclusive  evidence  thereof,  parol  evidence  admissible  to  show 
board  had  ordered  erection  of  stand;  Taymouth  v.  Koehler,  35  Mich.  26, 
admitting  parol  evidence  to  show  that  highway  commissioners  had  author- 
ized one  of  their  number  to  make  a  contract;  Kane  &  Co.  v.  School  Dis- 
trict, 48  Mo.  App.  414,  a  board  of  school  directors  not  bound  by  contract 
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Bot  entered  upon  the  records  as  required  by  law,  authorities  collected; 
State  V.  Lockett,  54  Mo.  App.  208,  the  action  of  a  board  of  school  directors 
not  appearing  upon  their  records  as  required  by  law  is  void;  Taylor  v. 
Griswold,  14  N.  J.  L.  241,  245,  27  Am.  Dec.  49,  53,  the  by-laws  of  a  cor- 
poration need  not  be  reduced  to  writing  unless  so  required  by  the  charter; 
Kelly  V.  Board,  of  Public  Works,  75  Va.  271,  a  corporation  liable  on  con- 
tract to  make  advancements  to  carry  on  certain  work,  though  not  recorded 
in  their  records;  O'Mally  v.  McGinn,  53  Wis.  358,  10  N.  W.  517,  question 
whether  parol  evidence  might  be  admissible  to  show  facts  omitted  from 
record  of  a  corporation  was  raised;  D.  &  V.  Turnpike  Co.  v.  Board  of 
Commissioners,  72  Ind.  241,  considering  whether  a  certain  law  was  manda- 
tory or  directory. 

Conclusivefiess  of  the  records  of  town  meetings  and  other  corporation 
or  corporations,  and  the  jJower  to  amend  the  same.  Note,  13  Am. 
St.  Bep.  651. 

Effect  of  failure  to  record  corporate  resolutions  and  acts.  Note,  74 
Am.  Dec.  809,  310. 

Parol  evidence  to  vary  or  supplement  minutes  of  public  body.  Note, 
50  L.  B.  A.  (N.  S.)  106. 

Wliere  extra  servlcea  are  rendered  at  request  and  In  accordance  with 
settled  nsuage  of  department  of  government,  law  implies  promise  to  pay 
for  same,  and  compensation  should  be  allowed  by  way  of  setoff,  without 
necessity  of  prior  demand  aiid  refusal. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431,  23 
Sup.  Ct.  284,  holding  amount  of  treasury  notes  charred  by  fire,  but  in  con- 
dition* to  be  identified  as  to  amount  and  date  of  issuance,  not  allowed  as 
credit,  in  suit  on  mint  superintendent's  bond,  where  no  claim  for  such 
credit  first  presented  to  accounting  officers;  United  States  v.  Schlierholz, 
133  Fed.  336,  special  agent  of  general  land  office  is  not  officer  of  United 
States  within  extortion  act ;.  Yates  v.  United  States,  90  Fed.  62,  holding 
in  suit  by  government  against  officer  to  allow  evidence  of  credit  as  setoff, 
it  m\ist  be  shown  to  have  been  expressly  disallowed  by  treasury  account- 
ing officers ;  Cornell  v.  Irvine,  56  Neb.  664,  77  N.  W.  117,  holding  Supreme 
Court  commissioner  entitled  to  pay  for  lectures  delivered  .to  law  class  of 
State  University;  Gratiot  v.  United  States,  15  Pet.  371,  10  L.  Ed.  772, 
holding  Circuit  Court  erred  in  refusing  evidence  offered  to  prove  defend- 
ant's claim  for  commissions;  Milnor  v.  Metz,  16  Pet.  226,  10  L.  Ed.  945, 
extra  service  of  gauger  constitutes  an  existing  equitable  claim  against  the 
United  States;  United  States  v.  Duval,  Gilp.  374,  Fed.  Cas.  15,015,  leav- 
ing it  to  the  jury  to  determine  the  liability  of  the  government  for  extra 
services  rendered  by  an  Indian  agent;  United  States  v.  Patrick,  73  Fed. 
805,  36  U.  S.  App.  645,  an  Indian  agent  not  liable  for  loss  caused  by  a 
clerk  appointed  by  the  government;  Seely  v.  State,  12  Ohio,  525,  in  exam- 
ining equity  of  a  suit  authorized  by  special  act  to  be  maintained  against 
the  State. 
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Distingnished  in  Gratiot  v.  United  States,  4  How.  113,  11  L.  Ed.  899, 
holding  services  not  extra  services  within  the  equity  act  of  1797;  United 
States  V.  Buchanan,  8  How.  102,  12  L.  Ed.  1005,  evidence  of  loss  caused 
purser  by  unauthorized  order  of  superior  officer,  not  admissible  as  setoff 
to  claim  by  the  United  States;  United  States  v.  Brown,  9  How.  500,  13 
L.  Ed.  233,  treasurer  of  postoffice  department,  not  entitled  to  commissions 
upon  loans  negotiated  for  the  use  of  the  department;  Watkins  v.  United 
States,  9  Wall.  765,  19  L.  Ed.  822,  where  claim  had  not  been  presented  to 
the  treasury  officers  as  required  by  act  of  Congress ;  United  States  v.  King, 
147  U.  S.  679,  37  L.  Ed.  329,  13  Sup.  Ct.  440,  holding  a  clerk  of  the  Circuit 
Court  not  entitled  to  compensation  for  extra  service  in  selecting  juries; 
Goldsborough  v.  United  States,  Taney,  87,  Fed.  Cas.'  5519,  an  acting  purser, 
holding  no  other  naval  office,  is  not  entitled  to  a  commission  upon  dis- 
bursements ;  United  States  v.  Smith,  1  Wood.  &  M.  194,  Fid.  Cas.  16,346, 
a  marshal  not  entitled  to  commissions  upon  money  paid  to  his  deputies  for 
taking  census,  such  being  a  part  of  his  official  duty;  United  States  v. 
IngersoU,  Crabbe,  168,  Fed.  Cas.  15,440,  a  district  attorney  is  not  entitled 
to  extra  pay  for  services  rendered  other  subordinate  officers,  without  sanc- 
tion of  act  of  Congress  or  usage  of  the  department ;  United  States  v.  Web- 
ster, 2  Ware  (Dav.),  53,  Fed.  Cas.  16,658,  approving  principles  laid  down, 
but  refusing  extra  pay  for  services  performed  as  quartermaster,  it  being 
prohibited  by  regulation;  Browne  v.  United  States,  1  Curt.  21,  Fed.  Cas. 
2036,  to  the  same  effect,  refusing  extra  pay  to  navy  agent,  in  accordance 
with  an  act  of  Congress;  New  Orleans  v.  Finnerty,  27  La.  Ann.  683,  21 
Am.  Rep.  571,  a  public  official  whose  salary  is  payable  out  of  the  public 
treasury  cannot  pay  himself  out  of  funds  in  his  hands;  Borden  v.  Hous- 
ton, 2  Tex.  610,  in  suit  against  collector  by  Republic  of  Texas,  defendant 
not  permitted  to  setoff  notes  and  bonds  in  the.  absence  of  a  statute. 

Setoff,   counterclaim   or   recoupment  in   action   by    State.    Note,    33 
L.  R.  A.  (N.  S.)  381. 

Under  act  of  1797,  claim  must  have  been  presented  to  the  proper  officers, 
and  dlBallowed,  in  order  to  constitute  legal  or  equitable  setoff,  in  suit  by 
United  States  for  settlement  of  public  receivers'  accounts. 

Cited  in  United  States  v.  Wade,  75  Fed.  266,  holding  a  quartermaster 
not  entitled  to  set  up  claim  for  extra  credits,  which  had  not  previously 
been  presented  to  the  treasury  officers.. 

Admission  of  usage  of  .departments  of  government  to  allow  certain  com- 
missions is  not  for  purpose  of  establishing  right,  but  to  show  measure  and 
manner  of  compensation. 

Cited  in  Leach  v.  Perkins,  17  Me.  465,  35  Am.  Dec.  270,  holding  evidence 
of  usage  not  admissible  to  limit  the  liability  of  ship  builders  upon  con- 
tract for  labor  and  materials;  United  States  v.  The  Anna,  24  Fed.  Cas. 
820,  in  determining  liability  of  vessel  under  passenger  act  of  1847,  the 
court  will  be  guided  by  her  custom-house  measurements. 
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7  Pet.  51-^8»  8  L.  Ed.  604,  UNITBD  STATES  ▼.  PEBOHEMAN. 

A  copy  of  a  grant  given  by  a  public  officer,  wbose  duty  It  Is  to  keep 
the  original.  Is  admissible  In  evidence. 

Approved  in  United  States  v.  Wiggins,  14  Pet.  346,  10  U  Ed.  487,  hold- 
ing admissible  a  copy  of  a  decree  by  Governor  of  Florida,  granting  land  to 
petitioner,  where,  by  the  laws  of  Spain,  original  was  in  public  office; 
United  States  v.  Davenport,  15  How.  7,  14  L.  Ed.  577,  admitting  copies  of 
grants  by  Spanish  commandant  and  copies  made  by  the  land  office  in 
Texas;  Meehan  v.  Forsyth,  24  How.  176,  16  L.  Ed.  730,  admitting  copy  of 
survey,  original  being  in  surveyor-general's  office;  New  York  Dock  Co.  v. 
Hieks,  5  McLean,  114,  Fed.  Cas.  10,204,  where  records  were  transferred 
by-law  from  the  register  of  probate  to  the  register  of  deeds,  the  latter  is 
the  proper  person  to  certify  copies;  Corbett  v.  Gibson,  16  Blatchf.  335, 
Fed.  Cas.  3221,  the  original  official  papers  on  file  in  the  headquarters  of 
a  department  of  the  army  need  not  be  produced,  copies  being  receivable  in 
evidence;  Lo^nsport  Gas  Co.  v.  Knowles,  15  Fed.  Cas.  788,  in  Indiana  it 
is  sufficient  to  file  with  the  Secretary  of  State  a  certified  copy  of  articles 
of  association ;  The  Gallego,  30  Fed.  275,  the  official  certificate  of  a  notary 
proves  the  making  of  a  protest  and  is  competent  evidence  in  a  court  of 
admiralty;  Innerarity  v.  Mims,  1  Ala.  662,  certified  copies  of  "abstracts," 
by  registers  of  land  office,  are  admissible  in  evidence;  Stewart  v.  Trenier, 
49  Ala.  506,  a  transcript  certified  by  the  register  of  the  land  office  is  enti*- 
tled  to  admission  in  evidence;  Magruder  v.  Logan,  13  Fla.  610,  copy  of 
Spanish  grant  certified  by  the  "keeper  of  public  archives"  should  have 
been  admitted;  Sullivan  v.  Richardson,  33  Fla.  97,  14  South.  703,  approv- 
ing rule  laid  down  and  discussing  question  as  to  whether,  under  Spanish 
law,  an  original  deed  might  be  offered  in  evidence;  Lane  v.  Bommelmann, 
17  111.  97,  a  certified  copy  of  a  patent  properly  admitted  in  evidence; 
Lavergne  v.  Elkins,  17  La.  229,  where  a  grant  was  proved  by  a  copy  taken 
from  the  record;  Charlotte  v.  Chouteau,  21  Mo.  596,  copies  of  Spanish 
archives  are  entitled  to  admission;  Ferguson  v.  Clifford,  37  N.  H.  96,  the 
certificate  of  the  proper  recording  officer  is  competent  evidence  that  an 
instrument  has  been  recorded;  Fouke  v.  Ray,  1  Wis.  108,  authenticated 
transcript  of  judgment  and  copy  of  writs  entitled  to  admission;  Smith  v. 
Townsend,  Dall.  (Tex.)  570,  copies  of  notarial  acts,  before  the  introduc- 
tion of  common  law,  regarded  as  originals  in  Texas  courts;  Gates  v. 
Winslow,  1  Wis.  657,  certified  copy  of  declaratory  statement  for  a  pre- 
emption, if  material,  admissible  in  evidence. 

Distinguished  in  Ayer  v.  Fowler,  30  Me.  350,  a  copy  of  a  disclosure  made 
before  two  justices  of  the  peace,  sitting  as  a  tribunal  not  admissible  .when 
certified  to  by  but  one  justice;  Boardman  v.  Paige,  11  N.  H.  441,  a  clerk 
of  a  court  is  not  competent  to  certify  to  matters  not  connected  with  his 
office;  Traction  Co.  v.  Board  of  Works,  57  N.  J.  L.  317,  30  Atl.  583,  a  paper 
certified  by  the  Secretary  of  State  to  be  a  true  copy  of  a  description  of 
trolley  line  routes^  filed  in  his  office^  is  not  evidence. 
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Admissibility  of  verified  copy  of  public  document.    Note,  11  E.  R.  G. 
458. 

Cession  of  territory  Is  never  understood  to  be  cession  of  property  be- 
longing to  inhabitants,  but  passes  soverel^ty  only,  and  tbe  relation  of  the 
people  to  each  otber  and  their  private  rights  of  property  remain  tmdisturbed, 
and  an  act  of  Congress  confirming  titles  previously  granted  is  unnecessary. 

Approved  in  The  John  II  Estate  v.  Brown,  235  U.  S.  349,  69  L..  Ed. 
265,  35  Sup.  Ct.  106,  where  Supreme  Court  refused  to  disturb  decision  of 
Supreme  Court  of  Hawaii,  regarding  lands  devised  under  will,  and  while 
it  was  an  independent  sovereignty ;  Ainsa  v.  New  Mexico  &  Arizona  R.  R., 
175  U.  S.  79,  82,  44  L.  Ed.  80,  81,  20  Sup.  Ct.  29,  30,  holding  Mexican  gif^nt 
perfect  before  cession  may  be  asserted  as  against  adverse  private  claim- 
ant in  ordinary  courts  without  confirmation  by  Congress  or  Court  of  Pri- 
vate Land  Claims;  In  re  Chavez,  149  Fed.  75,  on  bankruptcy  of  husband 
having  only  community  estate,  claims  of  antenuptial  creditor  postponed 
till  satisfaction  of  community  creditors;  Smyth  v.  New  Orleans  Canal  & 
Banking  Co.,  93  Fed.  921,  holding  Louisiana  grants  made  by  former  sov- 
ereigns which  were  perfect  at  cession  did  not  require  confirmation  to  give 
them  validity;  Catron  v.  Laughlin,  11  N.  M.  630,  72'^Pac.  31,  where  New 
Mexico  surveyor-general  declared  Mexican  land  grant  valid  and  recom- 
mended its  confirmation  without  limitation  as  to  quantity,  and  Congress 
confirmed  grant  as  recommended  confirmation  is  declaration  that  title  to 
all  land  claimed  is  valid;  United  States  Trust  Co.  v.  Territory,  10  N.  M. 
419,  62  Pac.  988,  holding  right  of  way  and  improvements  thereon  on  that 
portion  of  Atlantic  &  Pacific  railroad  running  through  territory  over 
what  was  not  public  domain  on  July  27,  1886,  is  not  taxable;  Corrigan  v. 
State,  42  Tex.  Civ.  178,  94  S.  W.  99,  holding  surveyor  of  Texas  could  not 
vary  title  to  lands  acquired  while  Texas  was  part  of  Mexico;  dissenting 
opinion  in  Downes  v.  Bidwell,  182  U.  S.  367,  45  L.  Ed.  1137,  21  Sup.  Ct. 
818,  majority  upholding  Foraker  act  (31  Stat.  77,  c.  191),  temporarily 
providing  civil  government  and  revenues  for  Porto  Rico ;  Mitchel  v.  United 
States,  9  Pet.  734,  9  L.  Ed.  291,  holding  the  cession  of  Florida  gave  United 
States  no  rights  of  property  to  lands  in  which  persons  had  obtained  a  per- 
fect or  inchoate  right;  Strother  v.  Lucas,  12  Pet.  436,  438,  440,  9  L.  Ed. 
1147,  1148,  where  the  same  question  arose  concerning  grants  made  previ- 
ous to  the  cession  of  Louisiana;  Rhode  Island  v.  Massachusetts,  12  Pet. 
747,  9  L.  Ed.  1269,  the  Supreme  Court  has  jurisdiction  to  interpret  an 
agreement  between  States,'  and  to  fix  their  boundaries  without  the  aid  of 
an  act  of  Congress ;  Pollard  v.  Kibbe,  14  Pet.  375,  395,  396,  398,  407,  408, 
409,  416,  422,  10  L.  Ed.  501,  511,  512,  516,  517,  520,  523,  a  title  acquired 
under  Spanish  grant,  after  territory  of  Louisiana  was  ceded  to  the  United 
States,  but  before  latter  took  possession,  is  valid;  United  States  v.  Clarke, 
16  Pet.  232,  10  L.  Ed.  947,  a  grant  to  lands  in  Florida,  binding  upon  Spain, 
was  binding  on  the  United  States;  Jones  v.  McMasters,  20  How.  20,  15 
L.  Ed.  810,  mere  alienage  did  not  forfeit  a  title  to  land  in  Texas  upon  the 
independence  of  that  State;  Leitensdorfer  v.  Webb,  20  How.  177, 15  L.  Ed. 
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S91,  upon  the  aeqnisition  of  New  Mexico,  the  people  retained  their  private 
-vested  rights,  or  those  arising  from  contract  or  usage,  not  in  conflict  with 
the  Constitution,  laws  or  regulations  of  United  States;  United  States  v. 
Repentigny,  5  Wall.  260,  18  L.  Ed.  648,  adjudicating  title  under  French 
grant  to  lands  in  Canada,  in  accordance  with  law  of  nations,  laws  of 
France,  principles  of  justice,  and  stipulations  of  treaties;  Langdei!ki  v. 
Hanes,  21  Wall.  527,  22  L.  Ed.  608,  the  confirmation  hy  Congress  of  a  title 
existing  before  the  cession  of  territory  to  the  United  States  operates  as  a 
grant  or  quitclaim;  Arihart  v.  Massieu,  98  U.  S.  496,  25  L.  Ed.  216,  the 
title  of  a  citizen  of  Mexico  to  lands  in  Texas  not  divested  by  the  cession 
of  the  latter;  Coffee  v.  Groover,  123  U.  S.  10,  31  L.  Ed.  56,  8  Sup.  Ct.  5, 
land  grant  by  State  exercising  de  facto  government  over  territory  is  in- 
valid as  against  a  grant  made  by  proper  State  government;  Knight  v. 
United  States  Land  Assn.,  142  U.  S.  184,  85  L.  Ed.  982,  12  Sup.  Ct.  265, 
doctrine  that  the  title  to  tide-water  lands  acquired  from  Mexico  is  held 
in  trust  by  the  government  for  the  benefit  of  future  States  does  not  apply 
to  lands  previously  granted;  United  States  v.  Chaves,  159  U.  S.  457,  40 
L.  Ed.  218,  16  Sup.  Ct.  59,  guaranteeing  title  to  land  granted  by  Mexico 
before  cession  of  territory  to  United  States;  Godfrey  v.  Beardsley,  2 
McLean,  418,  Fed.  Cas.  5497,  where  parts  of  territory  ceded  by  Indian 
treaty  to  government  are  reserved,  rights  of  Indians  to  these  parts  are 
not  changed;  Cobum  v.  United  States,  75  Fed.  528,  in  California,  title  to 
tide-lands  is  in  the  State,  except  where  grants  were  made  by  the  Mexican 
government  before  cession  to  the  United  States;  Abbots  v.  Kennedy,  5 
Ala.  396,  riparian  rights  of  certain  lot  owners,  buying  in  accordance  with 
act  of  Congress,  are  not  impaired  by  subsequent  act  confirming  a  Spanish 
concession  for  the  shore;  Hall  v.  Root,  19  Ala.  386,  a  title  to  land  in 
Louisiana,  completed  by  grant  from  the  crown  of  Spain,  is  superior  to  title 
claimed  under  act  of  Congress ;  Hawkins  v.  Filkins,  24  Ark.  303,  the  seces- 
sion of  Arkansas  did  not  destroy  State  government  and  a  judgment  regu- 
larly obtained  during  period  of  secession  is  valid;  Reynolds  v.  West,  1 
Cal.  326,  a  grant  by  a  Mexican  officer  in  accordance  with  Mexican  laws 
applicable  to  California  is  valid;  Yanderslice  v.  Hanks,  3  Cal.  38,  to  same 
effect;  Ferris  v.  Coover,  10  Cal.  619,  a  title  acquired  by  grant  of  a  Mexi- 
can governor  continued  in  grantee  after  the  cession  of  California,  and  was 
not  impaired  by  treaty;  Teschemacher  v.*  Thompson,  18  Cal.  22,  79  Am. 
Dec.  136,  where  title,  under  a  Mexican  gj'ant,  was  not  completed  before 
cession  of  California,  United  States  took,  chaiged  with  equitable  claim  of 
grantees;  Leese  v.  Clark,  20  Cal.  421,  a  patent  of  the  United  States  con- 
firming a  Mexican  grant  is  conclusive  of  grantee's  title  at  time  of  cession; 
Minium  v.  Brower,  24  Cal.  660,  662,  x)erfected  titles  under  Spanish  or 
Mexican  grants  are  protected  by  the  law  as  well  as  by  the  treaty  of 
Guadulupe  Hidalgo;  MaGee  v.  Doe,  9  Fla.  392,  395,  where  an  individual 
acquired  land  in  Florida  by  purchase  from  the  Spanish  government ;  Court- 
right  V.  Cedar  Rapids  etc.  R.  R.  Co.,  35  Iowa,  399,  a  State  law  conferring 
lands  upon  a  railroad  was,  after  selection,  sufficient  to  pass  and  vest  title; 
Morris  v.  Doniphan,  4  Met.  (Ky.)  391, 434,  act  of  Congress,  providing  for  the 
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coDJSscation  of  private  property  of  persons  in  rebellioa  against  the  gov- 
ernment, is  unconstitutional  ;*  Clement  v.  Sigur,  29  La.  Ann.  799,  the  tutor 
of  a  minor  did  not  forfeit  his  tutorship  by  going  within  the  Confederate 
lines  and  remaining  there  during  the  war;  Little  v.  Watson,  32  Me.  224, 
grant  made  by  British  government  is  valid  although  land  in  fact  lies  within 
the  limits,  of  United  States  as  subsequently  established  by  treaty  of  Wash- 
ington; May  V.  Specht,  1  Mich.  189,  stipulations  contained  in  Jay's  treaty 
stipulating  for  the  protection  of  property  were  only  in  affirmance  of  the 
law  of  nations ;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  273,  a  grant  in 
Michigan  territory  subsequently  confirmed  by  the  United  States  in  accord- 
ance with  the  provisions  of  Jay's  treaty  is  not  affected  by  an  adverse 
homestead  entry;  Scott  v.  Billgerry,  40"  Miss.  134,  the  provisional  gov- 
ernor had  power  to  create  special  courts  of  equity  in  Confederate  States, 
and  their  jurisdiction  to  be  determined  from  proclamation;  Hill  v.  Boy- 
land,  40  Miss.  633,  Mississippi  act,  passed  during  the  Rebellion,  suspend- 
ing statute  of  limitations,  is  valid;  Roussin  v.  Parks,  8  Mo.  539,  a  grant 
perfected  under  Spanish  authority  became  private  property  and  did  not 
pass  to  the  United  States  by  cession  of  Louisiana;  Charlotte  v.  Chouteau, 
25  '^0,  479,  omission  in  treaty  ceding  Canada  to  England^  to  guarantee 
rights  of  property  in  slaves,  does  not  affect  the  exercise  of  those  rights; 
United  States  v.  Lucero,  1  N.  M.  429,  447,  the  title  of  Pueblo  Indians  to 
lands  not  defeated  by  change  of  sovereignty;  Browning  v.  Browning,  3 
N.  M.  467  (376),  9  Pac.  682,  a  ceded  territory  retains  its  systems  of  lawa 
until  changed  by  legislative  enactment;  Chaves  v.  Whitney,  4  N.  M.  181, 
16  Pac.  611,  decision  of  surveyor-general  appointed  to  ascertain  validity 
and  extent  of  St)anish  and  Mexican  grants  not  binding  until  confirmed  by 
Congress;  Bamett  v.  Bamett,  9  N.  M.  212,  50  Pac.  338,  in  New  Mexico 
where  there  is  no  statute  governing  a  right,  and  statute  adopting  common 
law  does  not  ascertain  such  right,  Spanish  and  Mexican  laws  at  time  of 
annexation  govern ;  Chavez  v.  Chavez  de  Sanchez,  ?  N.  M.  69,  70,  32  Pac. 
140,  141,  to  same  point;  Gaston  v.  Stott,  5  Or.  60,  an  act  of  Congress 
granting  swamp-land  to  a  State  vests  the  title  in  fee  simple;  Galbraith  v. 
McFarland,  3  Cold.  272,  91  Am.  Dec.  284,  act  of  Congress  of  1862  does  not 
ipso  facto  work  a  forfeiture  of  property;  Hardy  v.  De  Leon,  5  Tex.  234, 
where  plaintiff  claimed  under  grant  issued  by  Mexico,  previous  to  Revo- 
lution of  1836,  unnecessary  to  'allege  that  grant  has  been  recognized  by 
United  States ;  Doe  v.  Eslava,  J.  How.  445,  13  L.  Ed.  210,  where  a  French 
and  a  Spanish  grant  of  the  same  land  were  both  confirmed  by  Congress 
in  the  same  act;  dissenting^ opinion  in  Miller  v.  United  States,  11  Wall. 
317,  20  L.  Ed.  148,  arguing  that  confiscation  of  private  property  under 
the  act  of  1862  should  apply  only  to  the  property  of  persons  guilty  of 
treason;  dissenting  opinion  in  Sprott  v.  United  States,  20  Wall.  469,  22 
L.  Ed.  374,  private  property  purchased  in  Confederate  States  not  subject  to 
confiscation  in  absence  of  act  of  Congress;  dissenting  opinion  in  United 
States  V.  Boisdore,  11  How.  102,  18  L.  Ed.  622,  arguing  that  an  unsurveyed 
Spanish  grant  is  valid ;  dissenting  opinion  in  Kinkead  v.  United  States,  150 
U.  S.  499,  87  L.  Ed.  1158,  14  Sup.  Ct.  178,  compensation  should  be  made 
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for  a  private  building  constructed  upon  public  land  ceded  by  Russia  to 
United  States;  Sunol  v.  Hepburn,  1  Cal.  286,  Spanish  law,  as  modified  by 
Mexican  statutes  and  institutions,  was  the  law  of  California  until  its 
acquisition  by  the  United  States,  and  governed  disputed  titles;  dissenting 
opinion  in  Woodworth  v.  Fulton,  1  Cal.  314,  to  same  effect ;  Pino  v.  Hatch, 
1  N.  M.  142,  arguing  that  a  grant  by  the  political  chief  of  the  province 
of  New  Mexico,  should  be  protected  by  the  United  States  upon  annexing 
the  territory;  dissenting  opinion  in  Maxwell  Land  Grant  Co.  v.  Dawson, 
7  N.  M.  152,  34  Pac.  196,  197;  New  Mexico  inherited,  for  the  time  being, 
the  civil  law  as  administered  by  Spain  and  Mexico  at  time  of  annexa- 
tion; dissenting  opinion  in  Rhode  Island  v.  Massachusetts,  12  Pet.  749, 
9  L.  Ed.  1270,  to  effect  that  rights  of  people  occupying  territory  disputed 
between  States  are  not  affected  by  determination  of  boundary;  dissenting 
opinion  in  United  States  v.  Lynde,  11  Wall.  640,  20  L.  Ed.  233,  reviewing 
treaties,  laws  and  decisions  affecting  land  titles  in  Louisiana;  dissenting 
opinion  in  Paschal  v.  Perez,  7  Tex.  361,  confirming  grant  issued  under  the 
Mexican  government  previous  to  the  Texas  Revolution  of  1836;  dissenting 
opinion  in  Kilpatrick  v.  Sisneros,  23  Tex.  131,  to  same  effect;  dissenting 
opinion  in  Puget  Sound  Agr.  Co.  v.  Pierce  County,  1  Wash.  Ter.  163,  a 
grant  by  Great  Britain  to  land  subsequently  c^ed  to  the  United  States, 
vests  in  grantee  a  taxable  interest. 

Distinguished  in  Garcia  v.  Lee,  12  Pet.  519,  520,  9  i.  Ed.  1179,  1180. 
holding  this  construction  applies  only  to  grants  made  in  a  territory  which 
unquestionably  belonged  to  Spain  at  the  time  the  grants  were  made; 
United  States  v.  Wiggins,  14  Pet.  349,  10  L.  Ed.  489,  the  United  States 
may  take  advantage  of  nonperformance  of  prescribed  conditions  as  to 
grants  of  land,  unless  otjierwise  provided  by  treaty;  United  States  v. 
Miranda,  16  Pet.  159,  10  L.  Ed.  922,  where  the  grant  was  not  severed  pre- 
vious to  January,  1818,  and  was  too  indefinite  to  be  located;  Dauterive  v. 
United  States,  101  U.  S.  706,  25  L.  Ed.  871,  refusing  to  confirm  grant  in 
Louisiana  by  sovereign  of  France,  there  having  been  no  survey  by  which 
the  land  could  be  identified;  More  v.  Steinbach,  127  U.  S.  78,  82  L.  Ed. 
64,  8  Sup.  Ct.  1069,  Mexican  grant  in  California  held  void,  no  proper  trans- 
fer having  been  made;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  648,  a  grant 
by  the  governor-general  of  Louisiana  invalid,  there  having  been  no  actual 
survey;  Fowler  v.  Smith,  2  Cal.  46,  no  usury  law  was  in  force  in  Califor- 
nia in  1850,  although  the  Mexican  laws  had  not  been  abolished  by  legisla- 
tion; Chavez  v.  Chavez  de  Sanchez,  7  N.  M.  6a,  70,  32  Pac.  140,  141,  a 
patent  from  the  United  States  gives  a  title  superior  to  a  Spanish  grant, 
not  confirmed  by  Congress;  Trimble  v.  Smithers,  1  Tex.  797,  a  grant  ander 
a  Mexican  "amparo,"  to  unsurveyed  lands  cannot  be  asserted  in  courts  of 
Texas;  McMuUen  v.  Hodge,  5  Tex.  72,  a  title  founded  upon  a  Mexican 
grant  admitting  mission  Indians  to  composition  is  invalid. 

In  cases  of  conquest  tlie  conqueror  generally  displaces  simply  tlie  sover- 
eign and  assumes  dominon  over  tiie  country. 
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Cited  in  United  States  v.  Huckabee,  16  Wall.  434,  21L.  Ed.  464,  sale  by 
United  States  of  property  captured  from  the  Confederate  government  car- 
ries valid  title. 

Where  a  treaty  is  drawn  up  In  English  and  also  In  a  foreign  language^ 
it  should,  if  possible,  he  construed  so  as  to  make  the  drafts  agree. 

Approved  in  Johnson  v.  Olson,  92  Kan.  824,  142  Pac.  258,  holding  treaty 
of  1873  between  Sweden  and  United  States  referring  to  "goods  and  effects" 
did  not  relate  to  real  estate;  Viterbo  v.  Friedlander,  120  U.  S.  727,  80 
L.  Ed.  783|  7  Sup.  Ct.  973,  in  construing  those  parts  of  the  Code  of  Louisi- 
ana, re-enacting  provisions  originally  enacted  in  English  and  French. 

Decision  of  commissioners  under  act  of  1822,  for  adjusting  Florida  land 
titles,  respecting  claim,  is  not  final  hut  reviewable  by  courts. 

Cited  in  Strother  v.  Lucas,  12  Pet.  458,  9  L.  Ed.  1156,  holding  confirma- 
tion by  the  commissioners  operated  to  the  benefit  of  those  claiming  by 
derivative  titles ;  Doe  v.  Eslava,  9  How.  449,  450,  13  L.  Ed.  211,  212,  deci- 
sion of  registers  and  receivers  as  to  title  of  disputed  grant  is  not  final; 
Smiley  v.  Sampson,  1  Neb.  76,  77,  the  officials  of  the  Land  Department 
have  not  the  jurisdiction  to  determine  concjusively  questions  arising  be- 
tween one  settler  and  the  government;  Chaves  v.  Whitney,  4  N.  M.  181, 
16  Pac.  611,  decisions  of  the  surveyor-general  of  New  Mexico,  in  regard 
to  Spanish  and  Mexican  grants,  not  binding  -upon  courts ;  Challef oux  v. 
Ducharme,  4  Wis.  562,  the  decision  of  commissioners  is  final  and  conclu- 
sive when  confirmed  by  act  of  Congress;  Strother  v.  Lucas,  12  Pet.  448, 
9  L.  Ed.  1152,  such  laws  have  been  uniformly  approved  by  the  Supreme 
Court. . 

Grant  made  by  officer  authori2ed  to  make  grants  is  presumed  to  be  within 
his  power,  papers  translated  from  foreign  language,  respecting  transacUona 
of  foreign  officers,  should  be  carefully  examined  before  pronouncing  that  an 
officer  has  exceeded  his  authority. 

Approved  in  Chavez  v.  United  States,  175  U.  S.  558,  44  L.  Ed.  272,  20 
Sup.  Ct.  203,  holding  New  Mexico  governor  did  not  make  grant  of  lands 
by  reason  of  his  being  ex-officio  president  of  territorial  deputation  at  time 
when  that  body  attempted  to  make  grant  of  lands,  though  he  was  present 
and  attested  action  of  deputation;  Delassus  v.  United  States,  9  Pet.  134, 
9  L.  Ed.  78,  holding  a  grant  made  by  order  of  the  governor-general  of 
Louisiana  not  limited  -by  regulations  governing  subordinate  officers; 
Strother  v.  Lucas,  12  Pet.  439,  9  L.  Ed.  1148,  presuming  grant  valid  in 
accordance  with  the  Spanish  law,  though  made  contrary  to  the  written 
order  of  the  king;  United  States  v.  Delespine,  15  Pet.  231,  10  L.  Ed.  721, 
a  grant  reciting  a  royal  order  with  which  it  was  not  in  conformity  was 
not  thereby  made  invalid;  Winter  v.  United  States,  Hempst.  379,  Fed.  Gas. 
17,895,  where  governor-general  of  Louisiana  granted  one  million  arpcna  of 
land  to  an  individual,  but  the  grant  was  rejected  for  other  reasons;  Hart 
V.  Burnett,  15  Cal.  549^  55^^  lands  granted  by  Mexican  governors  within 
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general  limits  of  pueblos  will  be  presumed  to  be  made  in  accordance  with 
the  purpose  of  the  laws  dedicating  such  lands  to  the  pueblos;  Payne  v. 
Treadwell,  16  Cal.  227,  and  Brown  v.  San  Francisco,  16  Cal.  469,  to  same 
effect;  Childress  v.  Cutter,  16  Mo.  45,  recorded  official  acts  with  respect 
to  the  inventory,  appraisement  and  sale  of  effects  of  deceased  persons, 
evidence  of  what ,  was  required  by  Spanish  law ;  Devall  v.  Choppin,  15 
La.  575,  where  a  grant  was  made  by  the  commandant  of  Pointe  Coupee  to 
its  land  in  Louisiana. 

Distinguished  in  Florida  v.  Furman,  180  U.  S.  436,  45  L.  Ed.  612,  21 
Sup.  Ct.  443,  holding  mere  recitation  in  papers  alleged  to  constitute  Span- 
ish grant  that  document  was  executed  by  certain  person  in  consequence 
of  illness  of  Governor,  without  showing  that  such  person  is  governor  pro 
tern.,  is  insufficient  proof  of  right  to  exercise  authority;  Crespin  v.  United 
States,  168  U.  S.  213,  42  L.  Ed.  440,  18  Sup.  Ct.  54,  refusing  to  confirm  a 
grant  made  by  a  Mexican  prefect,  without  evidence  of  its  sanction  by  a 
superior  officer.  / 

Under  act  of  1830,  providing  for  settlement  of  land  claims  in  Florida, 
Congress  has  not  passed  upon  those  rejected  but  has  submitted  them  to  the 
court. 

Cited  in  United  States  v.  Delespine,  16  Pet.  329710  L.  Ed.  756,  holding 
the  requirements  of  that  act  no  direct  limitation  as  to  the  time  in  which  a 
claim  should  be  presented. 

In  action  contesting  title  to  lands  granted  by  foreign  government  before 
cession  to  United  States,  objection  that  petitioner  has  conveyed  to  third  per- 
sons is  not  to  be  inquired  into. 

Cited  in  United  States  v.  Ritchie,  17  How.  541,  15  L.  Ed.  241,  in  deter- 
mining Spanish  land  grant  in  California,  validity  of  subsequent  private 
conveyances  are  not  to  be  considered;  United  States  v.  Sutter,  21  How. 
182,  16  L.  Ed.  128,  grantees  under  a  claim  may  prosecute  for  confirmation 
in  the  name  of  the  original  claimant;  United  States  v.  Covilland,  1  Black, 
341,  17  L.  Ed.  40,  to  same  effect,  involving  the  same  grant ;  Eslava  v.  Heirs 
of  Farmer,  7  Ala.  553,  554,  confirmance  by  Congress  of  title  to  land  to  two 
individuals  is  merely  a  disavowal  by  United  States  in  favor  of  both. 

Miscellaneous.  Cited  in  Buyck  v.  United  States,  ]5  Pet.  224,  10  L.  Ed. 
719,  to  point  that  Supreme  Court  has  gone  as  far  as  equity  will  permit  in 
giving  locality  to  grants  in  Florida;  Price  v.  Poynter,  1  Bush,  389,  the 
usage  of  nations  furnishes  rules  for  the  guidance  of  courts,  in  absence  of 
positive  law  to  contrary;  Harrison  v.  Nixon,  9  Pet.  535,  9  L.  Ed.  220,  an 
objection  cannot  be  urged  in  the  Supreme  Court  which  was  not  taken  in 
the  court  below;  Coles  v.  Kelsey,  2  Tex.  562,  to  same  point. 

7  Pet.  99-102,  8  L.  Ed.  621,  MINOB  ▼.  TIUiOTSON. 

Where  there  is  no  suspicibn  that  the  instrument,  of  which  a  copy  is 
offered  as  secondary  evidence  is  designedly  withheld,  all  that  ought  to  be 
required  is  a  reasonable  diUgence  to  obtain  the  ozlginaL 
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Approved  in  Consolidated  Rubber  Tire  Co.  v.  B.  F.  Goodrich  Co.,  195 
Fed.  766,  where  assignment  of  patent  which  was  used  in  previous  cases  was 
traced  through  different  attorneys  without  success,  secondary  evidence  was 
admissible  as  to  its  contents;  United  States  v.  Price,  113  Fed.  851,  holding, 
where  evidence  shows  beyond  question  that  records  of  case  have  been  de- 
stroyed by  no  fault  of  defendant,  oral  testimony  may  be  admitted  on  plea 
of  res  judicata;  Dotterrer  v.  State,  172  Ind.  367,  SO  L.  R.  A.  (N.  S.)  846, 
88  N.  E.  694,  holding  record  of  a  prior  conviction  admissible  to  impeach 
a  witness;  Tiddle  v.  McNeely^  104  La.  613^  29  South.  251,  admitting  in 
evidence  copy  of  record  of  deed  where  deed  was  more  than  thirty  years 
old  and  lost ;  Taliaferro  v.  Rice,  47  f  ex.  Civ.  9,  103  S.  W.  466,  holding  i>er- 
son  offering  secondary  evidence  as  to  deed  did  not  show  sufficient  effort 
to  locate  original;  Gregg  v.  Forsyth,  24  How.  180,  16  L.  Ed,  782,  where, 
upon  inquiry  of  the  custodians  of  a  deed,  plaintiff  was  informed  that  it 
had  been  l^st;  Mordecai  v.  Beal,  8  Port.  536,  holding  the  exclusion  of  a 
registered  copy  of  deed  error,  search  and  inquiry  having  been  made  for 
the  original ;  Juzan  v.  Toulmin,  9  Ala.  693,  44  Am.  Dec.  461,  admitting  copy 
of  a  deed,  the  evidence  warranting  the  presumption  of  loss  of  original  and 
not  that  it  was  designedly  withheld ;  Baldwin  v.  Burt,  43  Neb.  253,  61  N.  W. 
603,  where  the  party  •ilering  the  ^roof  had,  in  good  faith,  exhausted  all 
the  sources  and  means  ^f  discovery  suggested  by  the  nature  of  the  case ; 
Russel  V.  Wohler,  7  Neb.  469,  admitting  parol  evidence  of  contents  of  let- 
ters wliich  had  been  lost  during  progress  of  another  trial ;  Pickard  v.  Bailey, 
26  N.  H.  167,  admitting  secondary  evidence  to  prove  a  list  of  lands  con- 
tained in  a  letter  to  an  agent,  who  testified  that  he  had  searched  diligently 
for  the  letter  and  believed  that  it  was  lost;  State  v.  Roberts,  52  N.  H.  496, 
proof  that  an  individual  notoriously  acted  as  a  public  officer  is  prima  facie 
evidence  of  his  official  character,  without  producing  his  commission ;  John- 
son V.  Arnwine,  42  N.  J.  L.  454,  466,  459,  86  Am.  Rep.  629,  630,  633,  where 
papers  in  a  criminal  prosecution  were  misfaid  by  court  officials,  plaintiff 
not  having  them  in  his  possession  or  control ;  Clark  v.  Hornbeck,  17  N.  J. 
Eq.  450,  where  a  note  was  proven  by  secondary  evidence,  upon  proof  of 
its  loss;  McCormick  v.  Hamilton,  23  Gratt.  576,  in  suit  upon  contract  for 
sale  of  hogs  each  to  weigh  over  a  certain  amount,  evidence  that  they  were 
w£ighed  in  parcels  averaging  more  than  the  required  weight,  is  admissible. 

Distinguished  in  Brown  v.  Harkins,  131  Fed.  66,  65  C.  C.  A.  301,  refus- 
ing evidence  of  contents  of  plaintiff's  record-book  in  action  by  distiller  to 
recover  revenue  taxes  illegally  collected,  where  collector  took  books;  Mari- 
ner V.  Saunders,  5  Gilm.  118,  where  the  evidence  did  not  satisfy  the  court 
that  the  deed  in  question  was  destroyed  or  could  not  be  found. 

7  Pet.  103-112,  8  L.  Ed.  623,  NICHOLS  ▼.  FEABSON. 

Where  negotiable  paper,  in  Its  origin,  was  only  a  nominal  negotiation, 
it  Is  Invalidated  by  subsequent  nBorions  transfer. 

Cited  in  Tiffany  v.  Boatman's  Institution,  18  Wall.  386,  21  L.  Ed.  870, 
9  Bank.  Reg.  250,  where  accommodation  paper  was  n^otiated  at  a  nsnri- 
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ous  discount;  Davis  v.  Clemson,  6  McLean,  624,  626,  Fed.  Cas.  3630,  where 
a  note  was  avoided  under  similar  circumstances;  Corcoran  v.  Powers,  6 
Ohio  St.  37,  where  a  person  negotiated  drafts  drawn  against  his  future 
salary,  the  transaction  was  prima  facie  a  loan  and  void  for  usury. 

Where  note,  In  its  inception,  is  real  transaction,  bo  that  payee  might, 
at  maturity,  maintain  suit  upon  it,  transfer  by  indorsement  on  discount  be- 
yond the  legal  rate  is  valid  transaction. 

Cited  in  Durant  v.  Banta,  27  N.  J.  L.  630,  633,  holding  the  payee  of  a 
note  legally  executed  may  sell  it  at  any  rate  of  discount  he  chooses ;  State 
Bank  v.  Coquillard,  6  Ind.  234,  235,  good  promissory  notes  are  not  invali- 
dated by  a  usurious  assignment;  State  v.  Boatman's  Savings  Institution, 
48  Mo.  193,  a  bank  may  purchase  bills  of  exchange  irrespective'  of  the  rate 
of  discount;  Dunkle  v.  Renick,  6  Ohio  St.  535,  where  a  bank  discounted 
a  bona  fide  note  at  an  increased  rate.  _ 

Distinguished  in  Holcomb  v.  Wyckoff,  35  N.  J.  L.  39,  10  Am.  Rep.  222, 
where  a  subsequent  bona  fide  holder  of  a  note,  void  in  the  hands  of  payee, 
recovered  only  the  amoun^  which  he  paid. 

Sale  of  note  at  discount  as  usury.    Notes,  7  Am.  Dec.  268;  8  Am.  Dec. 
224. 

Sale  of  negotiable  instrument  for  less  than  face  value  as  usury.    Note, 
Ann.  Gas.  19180,  1827. 

Purchase  of  paper  at  discount  as  usury.    Note,  48  L.  R.  A.  (N.  S.)  286. 

To  constitute  usury  there  must  first  be  a  loan  in  contemplation  by  the 
parties. 

Cited  in  Sparhawk  y.  Cochran,  22  Fed.  Cas.  857,  holding  the  purchase 
of  a  note,  drawn  to  maker's  order,  from  maker's  brokers,  without  knowl- 
edge of  the  agency,  is  not  usurious:  Cook  v.  Dyer,  3  Ala.  646,  a  person 
accepting  a  draft,  upon  entry  of  satisfaction  of  a  deed  of  trust  prior  to 
one  held  by  himself,  cannot  set  up  that  the  prior  deed  was  in  considera<- 
tion  of  usurious  interest;  Belden  v.  Lamb,  17  Conn.  453,  whether  transac- 
tion was  a  loan  of  money  or  a  bona  fide  purchase  of  a  business  note  at 
discount  was  for  the  jury ;  Dickerman  v.  Day,  31  Iowa,  447,  7  Am.  Rep.  157, 
a  bona  fide  purchase  of  accommodation  note,  without  knowledge  of  its 
character,  is  not  rendered  usurious  by  excessive  discount;  Freeman  v.  Brit- 
tin,  17  N.  J.  L.  201,  213,  223,  225,  228,  243,  a  contract  of  indorsement  is 
not  per  se  a  contract  for  the  loan  of  money,  but  is  a  question  for  the  jury, 
authorities  collected  and  reviewed. 

A  contract  which  in  its  inception,  is  unaffected  by  usury  can  never 
be  invalidated  by  any  subsequent  usurious  action. 

Approved  in  Smith  v.  Neeley,  2  Ind.  Ter.  656,  53  S.  W.  451,  holding, 
where  plaintiff  executes  mortgage  on  and  turns  over  property  to  defend- 
ant to  secure  note  given  in  payment  of  two  notes  payable  by  plaintiff  to 
defendant,  one  of  which  was  usurious,  note  given  in  exchange  is  only  void 
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pro  tanto  and  mortgage  is  binding  as  to  portion  not  tainted ;  Qaint  v.  First 
Nat.  Bank,  9  Kan.^App.  480,  58  Pac.  1012,  holding  under  United  States 
Rev.  Stats.,  §  5198,  where  national  bank  knowingly  takes  or  charges  usuri- 
ous interest,  such  usurious  contract  destroys  interest-bearing  quality  of 
that  paper;  Thomson  v.  Koch,  62  Wash.  444,  113  Pac.  1112,  holding  second 
mortgage  bearing  usurious  interest  could  not  invalidate  first  mortgage 
which  was  free  from  this  taint;  Moncure  v.  Dermott,  13  Pet.  356,  10  L.  Ed. 
199,  holding  a  bond  free  from  usury  at  its  inception,  not  invalidated  by 
being  subsequently  discounted  at  a  usurious  rate;  Humphrey  v.  M'Cauley, 
55  Ark.  147,  17  S.  W.  713,  recovery  had  upon  a  valid  note  and  mortgage, 
though  they  were  surrendered  in  consideration  of  a  subsequent  contract; 
Lindsay  v.  Hill,  66  Me.  218,  22  Am.  Bep.  566,  a  mortgage  not  rendered  in- 
valid by  a  subsequent  contract  for  extra  interest;  Richards  v.  Kountze, 
4  Neb.  205,  207,  where  a  note  drawing  legal  interest  was  not  invalidated 
by  a  promise,,  after  maturity,  to  pay  a  greater  rate;  Hager  v.  Blake,  16 
Neb.  13,  19  N.  W.  780,  a  provision  in  a  note  to  pay  interest  on  interest 
overdue  does  not  render  note  usurious;  Busby  v.  Finn,  1  Ohio  St.  415,  a 
valid  contract  is  not  rendered  void  by  a  subsequent  receipt  of  usurious 
interest;  Rice  v.  Hassenpflug,  4§  Ohio  St.  386,  13  N.  E.  658,  an  agreement 
that  arbitrator  shall  calculate  interest  on  amount  found  to  be  due  on  note, 
at  the  rate  called  for  by  note,  is  not  usurious;  Cousins  v.  Grey,  60  Tex.  349, 
a  contract  to  pay  usurious  interest  upon  a  note  made  before  the  passage 
of  law  against  usury  dop  not  invalidate  note;  American  Life  Ins.  Co.  v. 
Dobbin,  Lalor's  Supp.  to  Hill  &  D.  256,  a  valid  note  discounted,  in  ordinary 
course,  at  usurious  rate  is  not  invalidated. 

Where  negotiable  paper  is  indorsed  as  security  for  the  repayment  of  a 
oBurioufl  loan,  this  invalidates  the  indorsement. 

Cited  in  Newman  v.  Williams,  29  Miss.  221,  222,  where  a  note  was  in- 
dorsed at  a  usurious  discount  in  consideration  of  an  extension  of  time  for 
payment  of  a  note  then  due. 

A  promise  to  return  the  money  borrowed  is  one  among  the  ordinary 
indications  of  a  loan.  ^ 

Approved  in  Clark  v.  State,  167  Ala.  104,  31  L.  R.  A.  (N.  S.)  517,  52 

South.  894,  holding  that  to  furnish  whisky  under  agreement  that  other 
whisky  is  to  be  returned  constitutes  exchange  and  not  a  loan;  Coker  vj 
State,  91  Ala.  94,  8  South.  875,  in  discussing  the  distinctions  between  sale, 
gift,  barter  and  loan. 

The  acts  against  usury  were  intended  to  protect  the  needy. 
Cited  in  Campbell  v.  Johnson,  4  Dana  (Ky.),  182,  a  usurious  contract 
between  indorser  and  indorsee  does  not  affect  note  indorsed,  and  cannot  be 
taken  advantage  of  by  maker's  creditors. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to^  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  405. 
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Miscellaneous.  Cited  in  Van  Vleet  v.  Sledge,  45  Fed.  752,  as  reserving 
opinion  as  to  whether  an  indorsee  coald  recover  from  his  immediate  in- 
dorser  more  than  the  consideration  paid  the  latter;  arguendo  in  Spragae  v. 
Zunts,  18  Ala.  385. 

7  Pet.  113-129,  8  L.  Ed.  G26,  DOUGLASS  ▼.  BETNOLDS. 

Parol  is  admissible  to  establish  fact  tliat  credit  had  been  given  from 
time  to  time  upon  the  faith  of  a  letter  of  credit*  but  not  to  establish  the  con- 
struction of  the  letter. 

Cited  in  Heckscher  v.  Binney,  3  Wood.  &  M.  341,  Fed.  Cas.  6316,  admit- 
ting evidence  explaining  a  note  and  the  transaction  concerned;  Worcester 
Coal  Co.  V.  Utley,  167  Mass.  560,  46  N.  E.  115,  testimony  that  plaintiff 
delivered  coal  on  the  faith  of  written  guaranty  is  admissible;  Bank  of 
Utica  V.  Finch,  3  Barb.  Ch.  298,  parol  evidence  admissible  showing  com- 
plainant had  treated  a  mortgage  as  a  continuing  security;  Graves  v.  Sc^tt, 
23  La.  Ann.  692,  guaranty  of  debt  of  third  person  must  be  in  writing; 
Hamblett  v.  Hamblett,  6  N.  H.  347,  the  introduction  of  immaterial  evidence 
furnishes  no  ground  for  a  new  trial. 

No  recovery  can  be  had  upon  a  letter  of  credit  for  debts  incurred  with- 
out any  reference  to  it. 

Cited  in  McNaughton  v.  Conklings,  9  Wis.  323,  holding  an  action  not 
maintainable  for  false  representations  on  which  plaintiff  had  placed  no 
reliance. 

Payment  by  commercial  paper.    Note,  85  L.  R.  A.  (N.  S.)  42. 

Letten  of  guaranty  ought  to  receive  a  fair  and  reasonable  interpretation, 
according  to  the  true  import  of  their  terms,  but  the  words  of  the  guaranty 
are  to  be  taken  as  strongly  against  guarantor  as  the  sense  will  admit. 

Approved  in  First  Nat.  Bank  v.  WaddeU,  74  Ark. -248,  85  S.  W.  419, 
where  mortgage  issued  by  father  to  bank  to  cover  advances  to  son  to  cer- 
tain sum,  payments  made  by  son  within  amount  did  not  discharge  mort- 
gage ;  Exchange  Nat.  Bank  v.  Pantages,  74  Wash.  485,  46  L.  B.  A.  (N.  S/) 
484,  133  Pac.  1026,  holding  telegram  askuring  bank  of  security  of  note  held 
by  it  constituted  a  guaranty;  Loverin  v.  Bumgamer,  59  W.  Va.  52,  54,  52 
S.  E.  1002,  1003,  holding  where  contract  of  guaranty  exists,  suit  may  be 
had  against  guarantor  without  suit  against  principal ;  Bell  v.  Bruen,  1  How. 
183,  185,  186,  11  L.  Ed.  95,  96,  where  the  extent  of  guaranty,  as  expressed 
by  the  letter,  was  in  doubt;  Granite  Co.  v.  York,  89  Me.  56,  35  Atl.  1014, 
construing  a  letter  as  a  guaranty  and  holding  defendant  bound  thereon; 
Dobbin  v.  Bradley,  17  Wend.  425,  guaranty  of  paper  at  particular  bank 
does  not  extend  to  paper  deposited  but  not  made  payable  at  bank;  Griffith 
V.  Reed,  21  Wend.  506,  34  Am.  Dec.  270,  surety  is  bound  only  by  the  express 
terms  of  his  contract;  Gates  v.  McKee,  13  N.  Y.  235,  64  Am.  Dec.  546,  **I 
will  be  responsible  for  what  stock  M.  has  had  or -may  want  hereafter  to 
the  amount  of  $500,"  a  continuing  guaranty;  Strong  v.  Lyon,  63  N.  Y.  174, 
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where  agreement  clearly  showed  that  it  was  intended  to  cover  but  a  single 
transaction;  Rutherford  v.  Brachman,  40  Ohio  St.  627,  construing  guar- 
anty of  monthly  payments  on  construction  contract;  Smith  v.  Montgomery, 
3  Tex.  204,  a  letter  address'^d  to  two  pei*sons,  but  delivered  to  and  acted 
on  by  one  of  them  does  not  bind  guarantor;  Mayfield  v.  Wheeler,  37  Tex. 
259,  where  guarantor  qualified  his  promise  to  indorse,  he  had  a  right  to 
that  qualification;  Moore  v.  Holt,  10  Gratt.  294,  a  letter  requesting  the 
introduction  of  a  person  to  certain  business  houses  ''with  assurance  that 
any  contract  of  his  will  be  promptly  paid,"  is  a  guaranty. 

Distinguished  in  Hawkins  v.  Mitchell,  34  Fla.  420,  16  South.  316,  a  State 
is  not  bound  to  pay  interest  on  bonds  after  maturity  in  the  absence  of  an 
express  contract  manifested  by  statute. 

Legal  meaning  of  ''any."    Note,  AniL  Gas.  1916E,  10. 

.  Letter  stating  that  H.  "may  require  your  aid  from  time  to  time,**  by  way 
of  acceptances  or  indorsements  and  agreeing  to  guarantee  him  up  to  el^t 
thousand  dollars,  held  a  continuing  guaranty. 

Approved  in  Fish  etc.  Co.  v.  Richel,  108  Iowa,  372,  79  N.  W.  121,  con- 
struing writing  as  continuing  guaranty  up  to  certain  amount;  Rouss  v. 
King,  69  S.  G.  174,  48  S.  '£.\222,  surety  not  released  by  extension  of  credit 
beyond  amount  stipulated  in  contract;  Taussig  v.  Reid,  145  111.  497,  36 
Am.  St.  Bep.  511,  32  N.  E.  919,  holding  also  that  guaranty  of  purchases 
to  amount  of  fifteen  hundred  dollars  not  affected  by  extension  of  credit 
to  greater  amount;  Lowe  v.  Beckwith,  14  B.  Mon.  188,  58  Am.  Dec  662, 
where  agreement  was  to  be  responsible  for  any  "bill  or  bills  of  merchan- 
dise sold  to  M.";  Bent  v.  Hartshorn,  1  Met.  26,  where  guaranty  was  for 
"goods  purchased  at  any  time  hereafter  to  the  amount  of  $1,000,"  held 
continuing  until  credit  was  recalled;  Farmers'  Bank  v.  Kercheval,  2  Mich. 
510,  where  language  of  guaranty  clearly  showed  that  a  continuing  guar- 
anty was  intended  ;•  Crittenden  v.  Fiske,  46  Mich.  73,  41  Am.  Bep.  147,  S 
N.  W.  715,  guaranty  for  goods  to  be  sold  from  time  to  time  is  continuous; 
Fisse  V.  Einstein,  5  Mo.  App.  87,  liability  on  appeal  bond  continues  after 
principal's  discharge  in  bankruptcy;  Gates  v.  McKee,  13  N.  T.  237,  64  Am. 
Dec.  548,  "I  will  be  responsible  for  what  stock  M.  has  had  or  may  want 
hereafter  to  the  amount  of  $500,"  is  a  continuing  guaranty;  Rindge  v. 
Judson,  24  N.  Y.  68,  69,  70,  where  guarantor  agreed  to  be  accountable  for 
goods  which  B.  may  require  in  his  business,  to  the  extent  of  fifty  dollars; 
National  Bank  v.  Hall,  83  N.  Y.  343,  38  Am.  Bep.  437,  where  defendant 
assigned  stock  "as  security  for  the  pa5rment  of  any  demands"  plaintiff 
'  *  may  from  time  to  time  have  or  hold  against  H. " ;  McShane  Co.  v.  Padian; 
142  N.  Y.  211,  36  N.  E.  881,  "I  hereby  guarantee  the  payment  by  W.  for 
any  and  all  materials  delivered;  I  not  to  be  liable  for  any  balance  exceed- 
ing ^ve  hundred  dollars";  Shackamaxon  Bank  v.  Yard,  143  Pa.  St.  186, 
construing  cashier's  bond  as  covering  his  entire  service,  though  he  was  not 
formally  re-elected  each  year;  Michigan  State  Bank  v.  Pecks,  28  Vt.  209, 
66  Am.  Dec.  238,  where  guaranty  was  for  the  payment  of  drafts  up  to 
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certain  amount;  Tischler  v.  Hofheimer,  83  Va.  37,  4  S.  E.  371,  ''let  H. 
have  as  many  shoes  and  boots  as  he  wants,  and  I  see  you  are  getting  paid 
for,*'  a  guaranty  continuing  until  revoked;  Shores  v.  Doherty,  65  Wis.  158, 
26  N.  W.  579,  holding  a  chattel  mortgage  a  continuing  security  for  all 
unpaid  advances  made  in  accordance  with  contract;  dissenting  opinion  in 
Boyce  v.  Ewart,  Rice,  141,  arguing  that  letter  asking  B.  to  assist  E.  in  com- 
mencing business  and  guaranteeing  pa3mient  is  a  continuing  guaranty. 

Distinguished  in  Ferryman  v.  McCall,  66  Ala.  404,  41  Am.  Rep.  754, 
construing  letter  of  indorsement  as  extending  only  to  first  bill  ordered; 
Mathews  v.  Chrisman,  12  Smedes  &  M.  598,  51  Aql  Dec.  126,  construing 
instrument  guaranteeing  payment  of  a  certain  amount  in  treasury  war- 
rants on  or  before  a  certain  time,  as  an  original  undertaking;  Fellows  v. 
Prentiss,  3  Denio,  519,  45  Am.  Dec.  489,  guaranty  of  "payment  of  such  an 
amount  of  goods,  at  a  credit  of  one  year,  not  exceeding  $500,  as  you  may 
credit  to,  .  .  .  "  not  a  continuing  guaranty;  Boyce  v.  Ewart,  Rice,  134, 
letter  asking  B.  to  assist  E.  in  commencing  business  and  guaranteeing  pay- 
ment, is  but  a  guaranty  of  a  single  transaction. 

When  a  guaranty  is  continfdng.    Note,  S9  L.  R.  A.  (N.  8.)  733,  734^ 
741. 

It  is  rare  that  In  cases  of  goaraaty  tbe  language  of  fbe  instruments  is 
such  as  to  make  tlie  decision  upon  one  an  exact  authority  for  that  of  another. 

Cited  in  Merc^hants'  National  Bank  v.  Hall,  83  N.  Y.  348,  38  Am.  Rep. 
441,  holding  stock  assigned  *  *  as  security  for  the  payment  of  any  demands ' ' 
plaintiff  ''may  from  time  to  time  have  or  hold  against  H.,"  a  continuing 
^aranty. 

To  entitle  plaintiff  to  recovery  upon  a  guaranty,  notice  of  its  acceptanco 
must  be  given  within  reasonable  time  to  guarantor. 

Approved  in  Mamerow  v.  National  Lead  Co.,  206  111.  639,  69  N.  E.  509, 
holding  where  defendant  guaranteed  payment  of  purchases  made  by  cor- 
poration of  which  he  was  director,  and  last  item  did  not  mature  until  De- 
cember 9,  1897,  and  on  December  17th  corporation  made  assignment  for 
creditors,  defendant  could  not  show  corporation  was  at  all  times  prior  to 
assignment  in  possession  of  sufficient  goods  to  pay  guaranteed  claims,  and 
that  defendant  had  no  notice  thereof  until  December,  1898;  German  Sav. 
Bank  v.  Drake  Roofing  Co.,  112  Iowa,  187,  83  N.  W.  961,  holding  princi- 
pal's insolvency  from  time  of  making  guaranty  down  to  commencement 
of  suit  thereon  sufficient  excuse  for  not  giving  guarantor  notice  of  advance- 
ments; Miami  County  Nat.  Bank  v.  Goldberg,  133  Wis.  179,  15  L.  R.  A. 
(N.  S.)  1115,  113  N.  W.  392,  where  bank  loaned  money  on  faith  of  guar- 
anty, it  could  not  recover  from  guarantor  without  first  notifying  it  of  its 
acceptance ;  Lee  v.  Dick,  10  Pet.  495,  9  L.  Ed.  508,  holding  notice  of  accept- 
ance of  guaranty  essential  where  defendant  guaranteed  payment  of  draft; 
Adams  v.  Jones,  12  Pet.  213,  9  L.  Ed.  1060,  where  letter  of  guaranty  was 
addressed  generally;  Reynolds  v.  Douglas,  12  Pet.  499,  9  L.  Ed.  1172,  an- 
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other  hearing  in  principal  case ;  Lawson  v.  Townes,  2  Ala.  375,  the  declara- 
tion must  allege  notice  of  acceptance  of  guaranty;  Walker  v.  Forbes,  25 
Ala.  147,  149,  60  Am.  Dec.  501,  503,  where  defendant  proposed  to  guar- 
antee payment  of  goods  to  be  purchased;  McCoUum  v.  Gushing,  22  Ark. 
542,  where  notice  of  acceptance  was  not  averred  in  declaration  or  proved 
on  trial;  Craft  v.  Isham,  13  Conn.  36,  37,  where  plaintiff  furnished  goods 
upon  a  continuing  letter  of  guaranty  without  notifying  guarantor  of  its 
acceptance;  New  Haven  etc.  Bank  v.  Mitchell,  15  Conn.  217,  where  defend- 
ant guaranteed  such  pa})er  as  should  be  indorsed  by  a  certain  firm;  Taylor 
v.  McClung,  2  Houst.  38,  where  separate  firms  are  composed  of  the  same 
members,  the  firm  for  whom  a  letter  of  guaranty  is  intended  is  bound  to 
give  notice  of  its  acceptance;  Kinchelor  v.  Holmes,  7  B.  Mon.  9,  45  Am. 
Dec.  45,  declaration  fatally  defective  in  not  averring  notice  that  guaranty 
was  accepted;  Steadman  v.  Guthrie,  4  Met.  (Ky.)  157,  where  defendants 
published  in  newspapers  an  instrument  guaranteeing  depositors  of  a  cer- 
tain bank;  Bank  of  Illinois  v.  Sloo,  16  La.  543,  35  Am.  Dec.  225,  where 
guarantors  of  bills  received  no  notice  of  acceptance 'of*  ^arantee  until 
after  dishonor;  Menard  v.  Scudder,  7  La.  Ann.  388,  56  Am.  Dec.  614,  ex- 
press and  formal  notice  is  not  indispensable ;  Lachman  v.  Block,  47  La.  Ann. 
513,  28  L.  B.  A.  258,  17  South.  156,  a  papef  stating,  ''I  agree  to  become 
surety  for  you  for  ten  thousand  dollars, ' '  etc.,  is  not  binding  until  accepted ; 
Hill  V.  Calvin,  4  How.  (Mii^s.)  232,  where  a  letter  of  credit  was  addressed 
to  any  merchant  of  New  Orleans;  Montgomery  v.  Kello^,  43  Miss.  492^ 
5  Am.  Rep.  510,. where  guaranty  was  conditional;  Central  Savings  Bank  v. 
Shine,  48  Mo.  465,  467,  8  Am.  Rep.  116,  118,  a  general  averment  of  notice, 
question  as  to  whether  it  was  reasonable  is  for  the  jury;  Gardner  v.  Lloyd, 
110  Pa.  St.  289,  2  Atl.  566,  the  fact  that  the  number  of  creditors,  in  whose 
favor  guaranty  was  made,  exceed  twelve  hundred,  w^ill  not  defeat  this  rule ; 
Wardlaw  v.  Harrison,  11  Rich.  629,  where  there  was  no  proof  of  accept- 
ance of  continuing  guaranty;  Mayfield  v.  Wheeler,  37  Tex.  260,  six  m^pths 
not  a  reasonable  time  within  which  guarantor's  liability  could  be  fixed  by 
notice ;  Wilkins  v.  Carter,  84  Tex.  442,  19  S.  W.  999,  where  letter  of  guar- 
anty was  an  offer  to  pay  upon  creditor  extending  time;  Wright  v.  Shorter^ 

56  Ga.  78,  as  to  measure  of  diligence  to  which  creditor  is  bound. 
Distinguished  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  364,  366,, 

86  C.  C.  A.  361,  holding  proceedings  may  be  had  directly  against  guarantor 
without  first  suing  principal;  Nelson  Mfg.  Co.  v.  Shreve,  94  Mo.  App.  622^ 
68  S.  W.  377,  holding  where  guarantor  offers  to  become  liable  for  third 
party's  obligation,  and  facts  show  that  he  has  actual  notice  of  acceptoiiee^ 
no  formal  notice  necessary;  Falls  City  Const.  Co.  v.  Boardman,  111  Ark^ 
420,  163  S.  W.  1135,  and  Shows  v.  Steiner,  Lobman*&  Frank,  175  Ala.  368, 

57  South.  702,  both  holding  where  contract  of  guaranty  is  executed  be- 
tween guarantor  and  principal  debtor,  no  notice  of  acceptance  is  neces- 
sary; Wildes  V.  Savage,  l^Story,  32,  33,  Fed.  Cas.  17,653,  where  the  agree^ 
ment  to  accept  was  contemporaneous  with  the  guaranty;  Davis  v.  Wells,. 
104  U.  S.  163;  165,  26  L.  Ed.  688,  689,  where  the  guaranty  itself  implied 


1183  DOUGLASS  V.  REYNOLDS.  7  Pet.  113-129 

a  contract  of  acceptance;  Hall  v.  Weaver,  13  Sawy.  194,  34  Fed.  108,  where 
a  person  executed  a  bond  with  another  as  his  surety,  authorities  reviewed ; 
Mann  v.  Eckford,  15  Wend.  508,  where  the  engagement  of  the  guarantor 
was  absolute  that  debtor  should  pay  At  a  given  day. 

Denied  in  Wilcox  v.  Draper,  12  Neb.  140,  142,  145,  146,  10  N.  W.  580, 
582,  holding  a  direct  promise  of  guaranty  requires  no  notice  of  accept- 
ance; Powers  V.  Bnmcratz,  12  Ohio  St.  278,  282,  286,  declaring  principal 
case  no  longer  recognized  as  authority  in  commercial  States;  Bright  v. 
McKnight,  1  Sneed,  167,  notice  of  acceptance  unnecessary  in  the  case  of 
an  absolute  present  guaranty. 

Necessity  for  notice  to  guarantor.    Note,  11  Am.  Dec.  708. 

-Notice  of  acceptance  to  guarantor.    Note,  39  Am.  Rep.  222,  224. 

]^ecessity  for  notice  of  default  to  hmi  guarantor.    Note,  20  L.  £.  A. 
260. 

Necessity  for  notice  of  acceptance  to  bind  guarantor.    Note,  16  L.  R.  A. 
(N.  S.)  371,  376. 

Under  a  continnlng  guaranty  It  Is  unnece^ary  that  every  saccessive 
transaction  be  communicated  to  tlie  guarantor,  but  notice  of  the  amount  of 
his  liability  should  be  communicated  to  him  within  a  reasonable  time  after 
all  the  transactions  are  closed. 

Approved  in  Bond  v.  John  V.  Farwell  Co.,  172  Fed.  66,  96  C.  C.  A.  546, 
holding  guaranty  <as  to  all  goods  sold  under  open  book  account  was  a  con- 
tinuing guaranty;  Fish  etc.  Co.  v.  Richel,  108  Iowa,  371,  79  N.  W.  120, 
construing  writing  as  continuing  guaranty  up  to  certain  amount;  Louis- 
ville Mfg.  Co.  V.  Welch,  10  How.  474,  13  L.  Ed,  502,  holding  notice  to 
guarantor  of  credit  furnished  need  not  be  given  after  each  transaction; 
Ferst  V.  Blackwell,  39  Fla.  626,  22  South.  894,  to  same  effect;  Lowe  v. 
Beckwith,  14  B.  Mon.  190,  58  Am.  Dec.  663,  where  letter  was  construed 
as  a  continuing  guaranty;  Paige  v.  Parker,  8  Gray,  214,  objection  by  de- 
fendant that  he  did  not  receive  notice  of  sales  made  from  time  to  time, 
of  no  avail ;  McKecknie  v.  Ward,  58  N.  Y.  553,  17  Am.  Rep.  290,  to  same 
effect;  Gardner  v.  Lloyd,  110  Pa.  St.  288,  2  Atl.  566,  one  who  guarantees 
the  debts  of  another  is  entitled  to  notice  of  nonpayment;  Noyes  v.  Nichols, 
28  Vt.  175,  where  guarantor  knew  about  the  amount  of  advancements 
being  made  to  his  principal,  notice  of  each  unnecessary. 

Denied  in  Cahuzac  v.  Samini,  29  Ala.  292,  holding  upon  notice  of 
acceptance  of  guaranty,  it  becomes  guarantor's  duty  to  guard  his  interest 
and  see  that  his  confidence  is  not  abused. 

Distinguished  in  Welch  v.  Walsh,  177  Mass.  557,  59  N.  E.  441,  holding 
in  action  against  guarantor  of  rent  it  is  no  defense  that  landlord  made 
no  demand  on  guarantor  for  more  than  twenty-three  months. 

What  duty,  if  any,  a  creditor  owes  to  a  surety.    Note,  115  Am.  St. 
Rep.  100. 
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Wbile  creditors  are  not  bound  to  institate  any  legal  proceedings .  against 
the  debtor,  in  order  to  bind  the  guarantor,  they  must  give  him  notice  of  de- 
mand and  nonpayment. 

Approved  in  First  Nat.  Bank  v*  Story,  200  N.  Y.  350,  21  Ann.  Oas. 
542,  S4  L.  B.  A.  (N.  S.)  154,  93  N.  E.  941,  holding  complaint  on  contract 
of  guaranty,  not  alleging  demand,  is  demurrable;  Cochran  v.  United 
States,  157  U.  S.  296,  39  L.  Ed.  708,  15  Sup.  Ct.  632,  holding  guaranty  of 
payment  of  a  note  would  authorize  holder  to  proceed  against  guarantor 
without  exhausting  remedy  against  maker;  Lewis  v.  Brewster,  2  McLean, 
22,  25  Fed.  Cas.  8318,  the  declaration  must  contain  averment  of  notice  of 
nonpayment;  Foote  v.  Brown,  2  McLean,  371,  Fed.  Cas.  4909,  notice  is 
necessary  to  charge  g^^arantor  of  a  note,  although  his  name  does  not 
appear  thereon;  Lawson  v.  Tiownes,  2  Ala.  375,  declaration  must  allege 
notice  of  demand  upon  debtor  and  his  nonpayment;  Taliaferro  v.  Brown, 
11  Ala.  715,  defendants  not  liable  on  promise  to  pay  debts  of  a  firm  in 
absence  of  notice  of  nonpayment  by  debtor;  Cahuzac  v.  Samini,  29  Ala. 
293,  where  complaint  furnished  no  data  to  establish  notice  of  default 
within  a  reasonable  time;  Ringgold  v.  Newkirk,  3  Ark.  109,  failure  to 
give  notice  of  debtor's  nonpayment  is  fatal  in  action  upon  guaranty; 
McCoUum  V.  Cushing,  22  Ark.  543,  to  the  same  effect;  Heaton  v.  Hul- 
bert,  3  Scam.  490,  plaintiff  need  not  prosecute  maker  or  indorser  of 
promissory  note  before  proceeding  against  guarantor;  Taussig  v.  Reid, 
145  111.  493,  36  Am.  St.  Bep.  508,  30  N.  E.  1033,  a  guarantor  is  discharged 
from  liability  so  far  as  he  may  sustain  loss  or  damage  from  creditor's 
failure  to  give  him  notice;  Smith  v.  Bainbridge,  6  Blackf.  16,  guarantor 
released  where  notice  of  his  principal  default  and  of  the  >amount  due 
was  not  given  until  eighteen  months  after  default;  Howe  v.  Nickels,  22 
Me.  178,  relieving  guarantor  where  notice  of  debtor's  default  was  not 
given  for  twenty  months,  the  delay  operating  to  guarantors  injury;  Clark 
v.  Remington,  11  Met.  365,  discharging  defendants  from  guaranty,  where 
notice  of  default  was  not  given  for  over  two  years;  Pearce  v.  Wren,  4 
Smedes  &  M.  98,  objection  that  debtor  had  not  been  sued  to  insolvency 
of  no  avail;  Nelson  v.  Bostwick,  5  Hill,  39,  40  Am.  Dec.  311,  where  the 
condition  of  the  guaranty  was  that  the  principal  debtor  should  pay  on 
demand;  Johnston  v.  Mills,  25  Tex.  717,  guarantors  of  a  note  would  be 
liable,  in  the  first  instance,  upon  nonpayment  by  maker. 

Distinguished  in  Lane  v.  Levillian,  4  Ark.  84,  37  Am.  Dec.  770j  where 
defendant  guaranteed  the  payment  of  a  note  already  due;  McMillan  v. 
Buirs  Head  Bank,  32  Ind.  13,  2  Am.  Bep.  324,  distinguishing  liability  of 
sureties  and  guarantors;  Peck  v.  Frink,  10  Iowa,  195,  74  Am.  Dec.  385, 
where  payee  of  a  negotiable  note  transferred  it  with  guaranty  of  "collec- 
tion," it  must  be  shown  that  note  could  not  be  collected 'of  the  maker; 
Montgomery  v.  Kellogg,  43  Miss.  495,  6  Am.  Bep.  512,  notice  may  be  in- 
ferred from  facts  and  circumstances ;  Union  Bank  v.  Coster,  3  N.  Y.  213, 
53  Am.  Dec.  285,  guarantor  must  show  that  he  suffered  loss  in  conse- 
quence of  want  of  notice. 
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Denied  in  Lowe  ▼.  Beckwith,  14  B.  Mon.  192,  68  Am.  Dec.  666|  holding 
it  the  duty  of  the  guarantor  to  ascertain  the  fact  of  the  nonpayment; 
Heyman  v.  Dooley,  77  Md.  168,  169,  20  L.  R.  A.  262,  263,.  26  Atl.  118, 
to  same  effect. 

Limited  in  Farmers  &  Mechanics'  Bank  v.  Kercheval,  2  Mich.  511,  513, 
holding  defendant  mast  show  loss  or  damage  because  of  omission  of  notice 
of  nonpayment;  Douglass  v.  Rowland,  24  Wend.  51,  62,  where  one  guar- 
antees that  another  will  account  and  pay  over  amount  due,  an  action  lies 
against  guarantor  without  notice;  Bank  of  South  Carolina  v.  Knotts,  10 
Rich.  548,  70  Am.  Dec.  2S6,  neglect  to  give  notice  of  principal's  failure 
to  pay,  no  defense  to  action  unless  guarantor  suffered  some  loss  or 
prejudice. 

Duty  of  maker  or  acceptor  to  seek  out  holder  of  note  or  bill.    Note, 
4  E.  B.  0.  489. 

Miscellaneous.  Cited  in  People  ▼.  Reis,  76  Cal.  279,  18  Pac.  313,  dis- 
cussing the  meaning  of  the  word  "recovery"  as  used  in  section  3886  of  the 
Political  Code. 

7  Pet.  130-131,  8  L.  Ed.  632,  E8THO  ▼.  LEAB. 

Case  not  being  properly  prepared  In  Circuit  Court  for  bearing,  decree 
was  reversed  and  cause  remanded,  with  liberty  to  the  plaintiff  to  amend  hi^^* 
MIL 

Approved  in  United  States  v.  Rio  Grande  Irr.  Co.,  184  U.  S.  423,  46 
L.  Ed.  622,  22  Sup.  Ct.  431,  reversing  decree  dismissing  bill  to  enjoin 
obstruction  of  navigable  stream  and  remanding  for  further  hearing  where 
material  evidf^nce  not  in  record  because  of  insufficient  time  of  govern- 
ment to  prepare  case ;  Mossberg  v.  Nutter,  124  Fed.  967,  dismissing  appeal 
of  patent  suit  without  prejudice  where  trial  judge  asks  return  of  record 
that  supplemental  bill  in  nature  of  bill  of  review  be  filed  by  defendant 
based  on  newly  discovered  evidence;  Barber  v.  Coit,  118  Fed.  272,  re- 
versing and  remanding  for  rehearing  where  record  fails  to  show  facts 
essential  to  enable  appellate  court  to  decide  cause;  Ward  v.  Joslin,  105 
JFed.  231,  holding  motion  for  new  trial  on  ground  of  newly  discovered 
evidence  not  ground  for  reversal  to  enable  trial  court  to  take  further 
proceedings  where  motion  not  brought  to  attention  of  trial  court;  Arm- 
strong V.  Lear,  8  Pet.  74,  8  L.  Ed.  871,  remanding  cause  with  leave  to 
make  new* parties  and  for  other  proceedings;  Hays  v.  Hall,  4  Port.  389, 
30  Am.  Dec.  538,  remanding  cause  to  Circuit  Court  with  leave  to  make 
heirs  in  law  parties,  one  of  the  parties  to  bill  having  died. 

f  Pet  132-137,  8  L.  Ed.  633,  X7NITED  STATES  ▼.  TUBMZSB. 

It  l8  an  indictable  offense  to  attempt  to  utter  a  spurious  note  of  the  Bank 
of  the  United  States  though  tlie  persons  wbose  signatures  were  forged  were 
not  ofllcen  of  the  bank, 
n— 76     \^ 
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Approved  in  Logan  v.  United  States,  123  Fed.  292,  holding  nnauthor- 
ized  signing  of  names  to  national  bank  note,  purporting  to  be  those  of 
officei*s  of  bank,  constitutes  crime  of  forging  such  notes  though  names 
are  fictitious;  In  re  Count  De  Toulouse  Lautrec,  102  Fed.  822,  holding 
copies  of  bonds  engraved  for  use  of  corporations,  made  by  engravers  as 
samples  and  never  delivered  to  corporation,  become  forgeries  when  fraud- 
ulently  uttered  as  genuine,  though  not  altered;  Dreeben  v.  State,  71  Tex. 
Cr.  350,  162  S.  W.  505,  holding  a  forged  indorsement  of  one  who  is  dead 
constitutes  forgery ;  King  v.  State,  42  Tex.  Gr.  110,  96  Am.  St.  Eeip,  792, 
57  S.  W.  840,  holding  no  defense  to  forgery  that  signature  purported  to 
be  that  of  married  woman  where  there  is  nothing  on  face  to  indicate 
that  fact ;  Norton  v.  State,  129  Wis.  661,  116  Am.  St.  Rep.  979,  109  N.  W. 
532,  holding  it  an  indictable  offense  to  forge  signature  to  note,  even 
though  it  had  no  efficacy  until  indorsed;  United  States  v.  Schoyer,  27 
Fed.  Gas.  977,  holding  a  collector *s  certificate  is  "an  official  document 
granted  by  the  collector"  and  its  forgery  a  felony  within  the  crimes  act; 
Van  Home  v.  State,  5  Ark.  353,  where  defendant  was  indicted  for  coun- 
terfeiting corporation  notes  or  change  tickets;  People  v.  O'Brien,  96 
Gal.  179,  31  Pac.  48,  in  indictment  for  the  mutilation  of  a  public  record, 
a  contention  that  the  deed  was  void  for  objections  not  appearing  on  its 
face  ii  of  no  avail ;  State  v.  Dennett,  19  La.  Ann.  396,  a  similarity  between 
spurious  and  genuine  check,  such  as  to  create  a  possibility  of  ffaud,  is 
sufficient  to  establish  forgery;  State  v.  Gryder,  44  La.. Ann.  964,  32  Am. 
St.  Rep.  360,  11  South.  574,  it  is  not  necessary  that  a  forged  order  be 
intelligently  written;  Commonwealth  v.  Foster,  114  Mass.  320,  19  Am. 
Rep.  360,  one  securing  signatures  of  an  innocent  person  with  intention  of 
uttering  promissory  note  as  note  of  another  person  is  guilty  of  forgery; 
Peel  V.  State,  35  Tex.  Gr.  312,  60  Am.  St.  Rep.  50,  33  S.  W.  541,  defend- 
ant procuring  person  having  name  identical  with  that  of  another  to  sign 
appeal  bond  as  the  other,  is  guilty  of  forgery;  dissenting  opinion  in  Ray- 
mond V.  People,  2  Golo.  App.  361,  30  Pac.  515,  arguing  that  forgery  of 
city  warrant  a  felony  though  issued  in  such  form  as  to  be  Void  upon  its 
face;  Scheible  v.  Bacho,  41  Ala.  455,  but  without  particular  application, 
holding  loaning  of  Gonfederate  treasury  notes  illegal. 

Distinguished  in  Goodman  v.  People,  228  111.  162,  81  N.  E.  833,  holding 
where  forgery  does  not  appear  on  face  of  instrument,  indictment  must 
state  special  facts  which  "constitute  offense.^ 

Forgery.    Note,  22  Am.  Dec.  310,  321. 

Foi^ery  by  use  of  fictitious  name.    Note,  18  Aim.  Gas.  483. 

Forgery  of  worthless  instruments.    Note,  24  L.  R.  A.  S9. 

7  Pet.  138-143,  8  L.  Ed.  636,  UNITED  STATES  v.    MILLS. 

Alders  and  abetters  are  in  law  principals  where  offense  is  a  misdemeaaor. 
Gited  in  United  States  v.  Snyder,  4  McGrary,  620,  14  Fed.  556,  reaffirm- 
ing rule;  United  States  v.  Martin,  176  Fed.  113,  holding  person  who  is 
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entitled  to  railroad  pass  selling  it  to  one  wjio  is  not  so  entitled  may  be 
considered  a  principal;  Hume  v.  United  States,  118  Fed.  697,  applying 
rule  by  indictment  under  Rev.  Stats.,  §  5480,  for  using  mails  to  defraud ; 
Bliss  V.  United  States,  105  Fed.  610,  holding  alleged  principal  need  not 
be  convicted  as  prerequisite  to  conviction  of  one  indicted  for  ^  aiding 
another  in  counterfeiting  notes  of  foreign  government  as  offense  is  mis- 
demeanor. 

In  indictments  for  misdemeanon  created  by  statute,  it  Is  sufllclent  to 
charge  tlie  offense  In  the  words  of  the  statute,  but  in  all  cases  the  offensa 
must  be  set  forth  with  such  clearness  and  cer^inty  as  to  appiise  the  accused 
of  crime  with  which  he  stands  charged. 

Approved  in  United  States  v.  Carney,  228vFed.  166,  where  there  is  an 
exception  incorporated  into  penal  statute,  indictment  must  show  defend- 
ant does  not  come  within  exception;  United  States  v.  Buroede,  220  Fed. 
213,  affidavit  supporting  information  must  be  specific  in  its  allegations; 
Davey  v.  United  States,  208  Fed.  242,  125  C.  C.  A.  437,  where  word 
"feloniously"  was  used  in  indictment,  it  might  be  considered  surplusage — 
where  charges  were  otherwise  specific;  May  v.  United  States,  199  Fed. 
52,  117  C.  C.  A.  420,  and  dissenting  opinion  in  Morris  v.  United  States, 
161  Fed.  685,  88  C.  C.  A.  532,  majority  holding  indictment  stating  viola- 
tion of  pure  food  statute  as  to  manufacture  of  oleomargarine  is  sufficient 
without  stating  details;  United  States  v.  Baltimore  &  0.  R.  Co.,  153  Fed. 
1009,  indictment  against  railroad  for  failure  to  construct  switching  facili- 
ties must  show  such  construction  was  practical;  United  States  v.  Allen, 
150  Fed.  154,  holding  indictment  under  Rev.  Stats.,  §  4046,  for  embezzle- 
ment of  money  order  funds  insufficient  where  it  does  not  allege  funds 
came  into  defendant's  possession  by  virtue  of  employment;  United  States 
V.  Green,  136  Fed.  641,  643,  holding  insufficient  indictment  under  Rev. 
Stats.,  §  5451,  for  bribing  officer  with  check;  Terry  v.  United  States,  120 
Fed.  486,  holding  insufficient  indictment  under  Rev.  Stats.,  §  3279,  which 
did  not  state  that  distillery  was  one  for  production  of  spirits  or  kind  of 
raw  material  furnished  by  defendant;  Wright  v.  United  States,  108  Fed. 
814,  applying  rule  to  indictment  under  Rev.  Stats.,  §  5440,  making  it  an 
offense  to  conspire  to  defraud  government ;  State  v.  .Meysenburg,  171  Mo. 
46,  71  S.  W.  233,  holding  void  indictment  for  accepting  bribe;  Territory 
V.  Hubbell,  13  N.  M.  582,  13  Ann.  Gas.  848,  86  Pac.  747,  indictment  char- 
ging obtaining  money  under  false  pretenses  must  state  ownership  of 
property;  State  v.  Parkersburg  Brewing  Co.,  53  W.  Va.  594,  45  S.  E.  924^ 
holding  insufficient  indictment  under  Code,  c.  32,  §  19,  which,  as  specifica- 
tion of  offense,  alleged  merely  that  defendant  "in  house  and  building  in 
said  county  unlawfully  permitted  intoxicating  liquors  to  be  sold  contrary 
to  law";  State  v.  MuUer,  80  Wash.  371,  141  Pac.  911,  indictment  charging 
imjwrtation  of  liquor  into  "dry  unit"  must  allege  which  unit;  United 
States  V.  Cruikshank,  92  U.  S.  558,  23  L.  Ed.  593,  indictment  for  con- 
spiracy to  prevent  certain  citizens  from  enjoying  their  rights  did  not 
specify  any  particular  right  is  insufficient;  United  States  v.  Simmons,  96 
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U.  S.  363,  24  L.  Ed.  820,  averment  that  defendant  caused  and  procnred 
stills  to  be  used,  implies  their  use  with  sufficient  certainty;  United  States 
V.  Britton,  107  U.  S.  661,  27  L.  Ed.  522,  2  Sup.  Ct.  517,  an  indictment 
sufficient  because  it  embodied  the  language  of  the  statute  and  covered 
every  element  of  the  crime;  Cannon  v.  United  States,  116  U.  S.  78,  29 
L.  Ed.  669,  6  Sup.  Ct.  290,  to  the  same  effect,  defendant  being  indicted 
for  polygamy;  United  States  v.  Northway,  120  U.  S.  334,  80  L.  Ed.  666, 
7  Sup.  Ct.  584,  where  the  counts  describing  misapplying  of  funds  of 
national  bank  contained  all  necessary  elements;  Evans  v.  United  States, 
153  U.  S.  587,  38  L.  Ed.  831,  14  Sup.  Ct.  936,  to  the  same  effect,  holding 
verdict  should  stand  when  any  of  the  counts  were  good;  United  States 
V.  Bettilini,  1  Woods,  656,  658,  Fed.  Cas.  14,587,  chaise  of  effecting  an 
entry  of  goods  by  fraudulent  means  must  specify  means  used;  United 
States  V.  Quinn,  8  Blatchf.  66,  Fed.  Cas.  16,110,  indictment  for  illegal 
registration  in  the  words  of  the  statute,  adapted  to  the  particular  circum- 
stances, sufficient;  Bates  v.  United  States,  11  Biss.  72,  10  Fed.  94,  in 
indictment  for  sending  nonmailable  matter,  a  description  identifying  the 
same  is  sufficient;  United  States  v.  Kaltmeyer,  5  McCrary,  263,  16  Fed. 
762,  an  indictment  for  mailing  an  illegal  notice  should  set  out  the  notice; 
United  States  v.  Henry,  3  Ben.  31,  33,  Fed.  Cas.  15,350,  where  indict- 
ment for  issuing  fraudulent  bond  contained  all  the  words  employed  by 
the  statute;  United  States  v.  Pond,  2  Curt.  268,  Fed.  Cas.  16,067,  over- 
ruling motion  to  quash  indictment  for  infringing  postal  laws,  following 
the  words  of  the  statute;  United  States  v.  Lancaster,  2  McLean,  433,  434, 
Fed.  Cas.  15,556,  it  is  not  necessary  to  describe  letter  or  bank  notes  in- 
closed in  indictment  for  their  embezzlement;  United  States  v.  Schuler, 
6  McLean,  34,  Fed.  Cas.  16,234,  indictment  insufficient  where  descrip- 
tion of  locality  of  trespass  was  vague  and  uncertain;  United  States  v. 
Patterson,  6  McLean,  467,  Fed.  Cas.  16,011,  sustaining  indictment  for 
embezzlement  under  the  postoffice  law;  United  States  v.  Sander,  6  McLean, 
600,  Fed.  Cas.  16,219,  a  count  alleging  that  defendant  did  secrete  and 
embezzle  a  certain  letter  is  not  defective;  United  States  v.  Falkenhainer, 
21  Fed.  627,  where  indictment  for  stealing  letters  contained  a  full  descrip- 
tion sufficient  to  identify  them;  United  States  v.  Atkinson,  34  Fed.  317, 
it  is  unnecessary  to  allege  that  valuable  letters  were  embezzled  and 
secreted  with  fraudulent  intent;  United  States  v.  Lehman,  39  Fed.  771, 
indictment  for  accepting  fraudulent  certificate  must  describe  facts  con- 
stituting the  fraud;' United  States  v.  Kelsey,  42  Fed.  887,  indictment  must 
set  out  acts  constituting  the  suppression  of  election  returns ;  United  States 
V.  Hughitt,  45  Fed.  49,  indictment  for  making  false  entries  in  bank  state- 
ment need  not  allege  that  the  report  was  made  pursuant  to  request  of 
controller;  United  States  v.  Reynolds,  48  Fed.  216,  indictment  for  taking 
illegal  fees  in  procuring  pension  need  not  specify  in  what  capacity  de- 
fendant was  instrumental;  United  States  v.  Burns,  64  Fed.  359,  indict- 
ment for  obstructing  navigable  waters  must  allege  character  of  articles 
and  place  of  offensa;  United  States  v.  Potter,  56  Fed.  90,  indictment  for 
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false  certification  of  a  check  in  the  language  of  the  statute,  is  sufficient; 
United  States  v.  MacDonald,  65  Fed.  488,  indictment  for  ill^al  use  of 
mails  should  set  forth  with  particularity  the  lottery  scheme  alleged; 
Whiting  V.  States,  14  Conn.  491,  S6  Am.  Dec.  600,  where  information  for 
selling  liquors  was  in  the  word^  of  prohibiting  statute;  State  v.  Bierce, 
27  Conn.  319,  323,  it  is  not  necessary,  in  an  information  for  the  crime  of 
seduction,  to  charge  the  offense  in  any  other  language;  McCall  v.  United 
States,  1  Dak.  Ter.  315,  46  N.  W.  611,  the  defendant  has  a  right  to  have 
a  copy  of  the  indictment  served  upon  him;  State  v.  Annell,  8  Kan.  293, 
Where  complaint  was  for  criminal  trespass;  State  v.  Bartley,  34  La.  Ann. 
149,  indictment  for  murder  by  poisoning  sufficient,  though  the  means  by 
which  murder  was  committed  not  stated;  State  v.  Terry,  109  Mo.  619,  19 
S.  W.  211,  statute  depriving  accused  of  the  right  to  demand  the  nature 
and  cause  of  the  accusation  is  unconstitutional;  Territory  v.  jCarland,  6 
Mont.  18,  9  Pac.  580,  an  indictment  for  conspiracy  to  cheat  must  allege 
the  means  by  which  conspiracy  was  to  be  accomplished;  Territory  v. 
Sevailles,  1  N.  M.  120,  indictment  for  assault  to  kill  must  aver  that  it 
was  committed  with  a  deadly  weapon;  People  v.  Taylor,  3  Denio,  93,  an 
indictment  for  conducting  a  lottery"  must  describe  the  particular  offense 
with  certainty;  Williams  v.  State,  12  Tex.  App.  400,  where  indictment 
though  in  the  words  of  the  statute  did  not  allege  the  vital  elements  of 
theft;  United  States  v.  Cannon,  4  Utah,  146,  7  Pac.  384,  indictment  for 
unlawful  cohabitation,  described  in  statutory  words,  is  sufficient;  Hunts- 
man V.  State,  12  Tex.  App.  634,  a  conviction  for  embezzlement  cannot  be 
had  upon  indictment  for  theft;  Helfriek  v.  Commonwealth,  29  Griatt.  846, 
an  indictment  charging  expressly  or  by  implication  every  fact  necessary 
to  constitute  the  offense  sufficient;  Marcus  v.  United  States,  16  Fed.  Cas. 
702,  holding  indictment  for  keeping  a  faro  bank  sufiBcient;  United  States 
V.  Ballard,  24  Fed.  Cas.  969,  where  indictment  for  infringement  of  revenue 
laws  was  sufficient  to  apprise  defendant  of  what  he  was  called  upon  to 
defend;  United  States  v.  O'SuUivan,  27  Fed.  Cas.  369,  indictment  for 
filibustering,  in  words  of  the  statute  good  in  point  of  form;  United  States 
V.  White,  28  Fed.  Cas.  548,  to  the  same  effect  where  indictment  was  for 
violation  of  the  elective  franchise. 

Limited  in  State  v.  Haywood,  83  Mo.  310,  indictment  relative  to  obscene 
literature  must  set  out  the  obscene  matter;  State  v.  Bennett,  102  Mo.  365, 
10  L.  B.  A.  719,  14  S.  W.  866,  in  prosecution  under  statute  prohibiting 
persons  from  acting  as  private  detectives  without  a  license ;  State  v. 
Goulding,  44  N.  H.  287,  where  complaint  for  encumbering  sidewalk  did 
not  set  out  an  unreasonable  or  illegal  use.  / 

Distinguished  in  Milby  v.  United  States,  109  Fed.  641,  holding  indict- 
ment based  on  Rev.  Stats.,  §  5480,  charging  defendant  with  devising  scheme 
to  defraud  by  corresponding  through  mails  by  offering  to  sell  counterfeit 
money  insufficient  where  it  did  not  all^e  that  defendant  would  not  sen3 
such  counterfeit  money;  United  States  v.  Tubbg,  94  Fed.  358,  holding 
indictment  under  Rev.  Stats.,  §  3893,  for  sending  through  mails  article 
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intended  to  procure  abortion  must  identify  letter,  and  set  out  letter  or 
excuse  failure  to  do  so;  Johns  v.  IState,  159  Ind.  416,  65  N.  E.  288,  hold- 
ing information  charging  bunco-steering  which  alleged  that  defendants 
compelled  another  by  duress  and  fraud  to  part  with  money  on  foot-race 
void  for  uncertainty,  though  cast  in  language  of  statute;  In  re  Coleman, 
15  Blatch.  417,  Fed.  Gas.  2980,  affidavit  charging  use  of  certificate  unlaw- 
fully issued  or  made,  without  particularizing  unlawfulness,  did  not  show 
probable  cause  for  issuing  warrant;  State  v.  Stimson,  24  N.  J.  L.  25,  28, 
where  the  circumstances  giving  individuality  to  the  crime  were  not  stated 
with  certainty ' and  precision;  United  States  v.  Cummings,  25  Fed.  Cas, 
723,  indictment  for  taking  a  bank  note  from  a  letter  must  aver  that  the 
note  was  of  value;  McCann  v.  United  States,  2  Wyo.  290,  where  words 
'of  statute  do  not  sufficiently  define  the  offense,  other  allegations  must  be 
used. 

'  Crimes  chargeable  in  the  words  of  statute.    Note,  94  Am.  Dec.  253. 

Embezzlement — Under  United  States  postal  law.    Note,  98  Am.  Dec. 
173. 

Sufficiency  of  indictments  for  murder — Certainty  required.    Note,  8 
Am.  St.  Rep.  279. 

An  Indictment  for  aiding  and  abetting  a  mlBdemeanor  must  allege  tlie 
commission  of  snch  primary  offense. 

Cited  in  United  States  v.  Kelly,  2  Sprague,  80,  81,  Fed,  Cas.  15,515, 
where  defendant  was  charged  with  aiding  in  fitting  out  a  vessel  for  the 
slave  trade;  Whelchell  v.  State,  23  Ind.  90,  count  charging  a  person  as 
aider  and  abetter  of  a  murder  was  good ;  United  States  v.  Fi-ench,  57  Fed. 
383,  387,  aiding  and  abetting  false  report  to  controller  an  indictable 
offense.  \ 

Miscellaneous.  Cited  in  United  States  v.  Bettilini,  1  Woods,  655,  Fed. 
Cas.  14,587,  the  offense  of  effecting  an  entry,  and  of  aiding  in  effecting 
an  entry  may  be  committed  by  different  persons ;  Bruguier  v.  United  States, 
1  Dak.  Ter.  7,  selling  liquor  ta  Indians  is  a  misdemeanor;  dissenting  opin- 
ion in  Beery  v.  United  States,  2  Colo.  210,  the  stealing  of  a  packet  from 
the  mails  is  a  misdemeanor  merely. 

7  Pet.  144-149,  8  L.  Ed.  638,  PICKETT'S  HEIBS  ▼.  USGEBWOOD. 

Supreme  Oonrt  will  not  quash  writ  of  error,  if  duly  served,  becaase  of 
failure  to  file  it  until  after  term  at  wMch  it  was  made  returnable,  defendant 
having  failed  to  docket  and  dismiss  cause. 

Approved  in  Equitable  etc.  Soc.  v.  Tolbert,  145.  Fed.  339,  where,  owing 
to  delay  in  payment  of  docket  fee,  record,  though  lodged  with  clerk  in 
time,  was  not  filed  until  five  days  after  return  day,  motion  to  dismiss  writ 
of  error  four  months  afterward  denied;  Sparrow  v.  Strong,  3  Wall.  103, 
18  L.  Ed.  49,  where  the  writ  <«nd  citation  were  duly  served  and  filed  and 
cause  docketed  before  motion  to  dismiss;  Kimball  Lumber  Co.  ▼.  Ruge, 
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26  Fla.  61,  7  South.  374,  where  transcript  was  filed  after  expiration  of 
time  for  filing  but  before  entry  of  motion  to  dismiss;  Lake  v.  Hancock, 
29  Fla.  337,  11  South.  97,  to  same  effect. 

Distinguished  in  Villabalos  v.  United  States,  6  How.  90,  12  L.  Ed.  356, 
quashing  writ  of  error  where  citation  not  served  within  statutory  period 

Practice    and    procedure   governing   transfer   of   causes    to   Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  851. 

Error,  preceding  the  rendition  of  Judgment,  is  now  generally  corrected 
by  motion. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  135,  35 
Sup.  Ct.  16,  holding  after  term  has  expired,  district  court  has  no  juris- 
diction to  set  aside  judgment  rendered  during  term;  Wetmore  v.  Karrick, 
206  U.  S.  151,  51  L.  Ed.  748,  27  Sup.  Ct.  434,  holding  court  having  stricken 
case  from  calendar  for  want  of  action  can  restore  it  to  calendar  only  upon 
motion  and  proper  notice;  Hartley  v.  Lapidus  etc.  Co.,  216  Fed.  96,  132 
C.  C.  A.  336,  holding  whether  replication  to  answer  should  be  stricken 
from  files  rests  in  discretion  of  courts;  Carroll  v.  Davidson,  152  Fed.  425, 
81  C.  C.  A.  566,  holding  refusal  to  satisfy  an  admiralty  decree  is  not 
appealable;  Virginia  etc.  Steel  &  Iron  Co.  v.  Harris,  151  Fed.  431,  80 
C.  C.  A.  658,  holding  code  of  North  Carolina  permits  the  setting  aside  of 
judgment  entered  through  surprise  or  inadvertence;  Phillips  v.  Negley, 
2  Mackey  (D.  C),  246,  258,  holding  where  suit  is  brought  against  revenue 
collector  for  overcharge,  court  of  appeals  may,  after  verdict  and  after 
term,  vacate  judgment  so  as  to  include  other  charges  not  alleged  in  origi- 
nal bill ;  State  v.  F.  B.  Williams  Express  Co.,  132  La.  956,  Ann.  Gas.  1914D, 
"1290,  61  South.  990,  holding  motion  to  correct  clerical  error  may  be  made 
after  term  has  expired ;  French  v.  Hay,  22  Wall.  249,  22  L.  Ed.  857,  where 
Circuit  Court  vacated  decree  of  State  court  upon  motion  based  upon 
showing  made;  Bronson  v.  Schulten,  104  U.  S.  416,  26  L.  Ed.  799,  but  set- 
ting aside  the  judgment  of  Circuit  Court  granting  motion;  Emeric  v. 
Alvarado,  64  Cal.  599,  2  Pac.  464,  failure  to  appoint  guardian  ad  litem 
for  an  infant  defendant  was  an  irregularity  which  might  be  redressed  on 
motion;  Peak  v.  Shasted,  21  111.  138,  74  Am.  Dec.  85,  to  same  effect; 
Cruger  v.  McCracken,  87  Tex.  588,  30  S.  W.  638,  where  judgment  was 
rendered  against  sureties,  one  of  whom  was  a  married  woman;  Park  v. 
Higbee,  6  Utah,  417,  24  Pac.  525,  a  default  judgment  entered  upon  an 
erroneous  publication  will  be  set  aside  upon  motion;  Rundles  v.  Jones,  3 
Ind.  38,  discussing  methods  of  correcting  errors  before  judgment;  Second 
Ward  Bank  v.  Upman,  14  Wis.  599,  if  writ  of  error  coram  nobis  still  exists, 
it  cannot  be  resorted  to  after  motion  for  the  same  purpose  has  been  denied ; 
Albree  v.  Johnson,  1  Flipp.  344,  Fed.  Cas.  146,  arguendo;  Wallis  v.  Stuart 
(Tex.),  50  S.  W.  569,  in  action  to  set  aside  judgment  against  minor  where 
no  guardian  ad  litem  had  been  appointed;  Billups  v.  Freeman,  5  Ariz.  272, 
52  Pac.  368|  arguendo. 
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"WMt  of  error  coram  nobis  is  to  enable  a  conrt  to  correct  its  own  errors, 
and  judgment  thereon  cannot  be  brought  np  to  Supreme  Conrt  for  decision. 

Approved  in  Wh'itworth  v.  United  States,  114  Fed.  304,  holding  Circuit 
Court  of  Appeals  cannot  review  order  of  District  Court  in  criminal  case 
denying  motion  to  set  aside  judgment  where  motion  presents  no  jurisdic- 
tional question;  dissenting  opinion  in  Ex  parte  Martinez,  66  Tez.  Cr.  88, 
145  S.  W.  1004,  arguendo;  Holmes  v.  Jennison,  14  Pet.  626,  627,  629,  10 
L.  Ed.  626,  627,  628,  a  writ  of  error  will  not  lie  to  a  ju^meut  upon  habeas 
corpus  proceedings;  United  States  v.  Abatoir  Place,  106  U.  S.  162,  27 
L.  Ed.  129,  1  Sup.  Ct.  171,  action  of  District  Court  in  denying  a  certifi- 
cate of  reasonable  cause  of  seizure  cannot  be  reviewed  by  Circuit  or 
Supreme  Court;  The  Elmira,  16  Fed.  138,  139,  an  order,  by  Circuit  Court, 
denying  motion  to  quash  execution,  not  a  final  order  and  no  appeal  will 
lie;  Marble  v.  Vanhorn,  53  Mo.  App.  364,  holding  writ  of  error  coram 
nobis  would  not  lie  to  set  aside  order  retaxing  costs;  dissenting  opinion 
in  Ex  parte  Lange,  18  Wall.  195,  196,  21  L.  Ed.  885,  arguing  that  Circuit 
Court  might  vacate  an  illegal  sentence  and  pass  the  proper  one  upon  a 
defendant;  Board  of  Commissioners  v.  Brown,  14  Ind.  192,  but  without 
particular  application,  where  judgment  was  given  on  appeal,  without 
appellee  being  made  a  party;  Sanders  v.  State,  85  Ind.  326,  44  Am.  Bep. 
35,  in  general  discussion,  writ  of  coram  nobis  abolished  by  Indiana  stat- 
ute, except  in  the  absence  of  any  other  method  of  bringing  a  new  fact 
before  the  court ;  Davis  v.  Township  of  Delaware,  41  N.*  J.  L.  59,  arguendo. 

Modified  in  Welch  v.  County  Court,  29  W.  Va.  68,  1  S.  E.  340,  holding 
rule  must  be  confined  to  matters  purely  discretionary,  and  reviewing  a  writ 
of  certiorari  on  appeal,  authorities  reviewed. 

Writs  of  error  coram  nobis  and  writs  of  error  coram  vobis.    Note, 
97  Am.  St.  Bep.  372. 

•        at 

Writ  of  coram  nobis  in  modern  civil  and  criminal  practice.    Note, 

3  Ann.  Gas.  329. 
Writ  of  error  coram  nobis.    Note,  18  L.  B.  A.  842. 

When  writ  of  error  coram  nobis  will  lie. 
Approved  in  King  v.  Davis,  137  Fed.  227,  233,  vacating  judgment  in 
ejectment  suit  brought  against  tenant  where  landlord  not  made  party  to 
suit;  Fugate  v.  State,  85  Miss.  94,  107  Am.  St.  Bep.  272,  37  South.  556, 
writ  of  error  coram  nobis  cannot  be  invoked  in  criminal  proceeding  to  re- 
voke judgment  by  showing  jurors  had  formed  opinion  unfavorable  to 
accused;  Hadley  v.  Bernero,  103  Mo.  App.  562,  78  S.  W.  68,  where,  on 
appeal  from  justice  judgment,  question  of  jurisdiction  for  failure  to 
appeal  in  time  is  not  raised,  motion  in  nature  of  writ  of  error  coram  nobis 
will  not  lie;  Albree  v.  Johnson,  1  Flipp.  343,  Fed.  Cas.  146,  where  maker 
of  note,  at  beginning  of  suit^  was  a  married  woman,  writ  of  error  coram 
nobis  will  lie. 
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If  error  be  In  the  Judgment  itself,  and  not  In  the  process,  a  writ  of  error 
must  be  brought  in  the  appellate  court. 

Cited  in  Phillips  v.  Negley,  117  U.  S.  673,  29  L.  Ed.  1015,  6  Sup.  Ct. 
904,  no»  court  can  reverse  or  annul  its  own  final  decrees  after  the  term 
in  which  they  were  r^dered  unless  for  clerical  mistakes;  United  States 
V.  Plumer,  3  Cliff.  59,  60  Fed.  Cas.  16,056,  and  Klever  v.  Seawall,  65  Fed. 
378,  22  U.  S.  App.  458,  Circuit  Court  cannot  set  aside  final  judgment  for 
errors  of  law  after  the  term  at  which  it ^ was  entered;  Stroheim  v.  Deimel, 
77  Fed.  804, 46  U.  S.  App.  639,  an  order  of  the  Circuit  Court  discharging  de- 
fendant from  imprisonment  under  execution  in  civil  action  is  final ;  Howard 
V.  State,  58  Ark.  231,  24  S.  W.  8,  a  writ  of  error  does  not  lie,  on  the 
ground  of  newly  discovered  evidence,  after  the  time  for  obtaining  a  new 
trial  has  expired ;  United  States  v.  Plumer,  3  Cliff.  69,  60  Fed.  Cas.  16,056, 
arguendo. 

7  Pet.  150-163,  8  Z..  E4.  6i0,  UNITED  STATES  ▼.  WILSON. 

In  this  case,  question  certified  to  Supreme  Court,  whether  a  pardon,  not 
judicially  before  the  court,  ought  to  restrain  the  court  from  pronouncing 
judgment. 

Cited  as  a  precedent  justifying  a  certification,  where  a  question  went 
to  the  merits  of  the  controversy,  in  United  States  v.  Thomas,  151  U.  S. 
581,  38  L.  Ed.  278,  14  Sup.  Ct.  428,  approving  similar  course  where  divi- 
sion on  motion  to  set  aside  verdict  and  for  a  new  trial  went  to  the  merits. 

Distinguished  in  Davis  v.  Braden,  10  Pet.  290,  9  L.  Ed.  429,  a  certificate 
of  a  division  of  opinion  cannot  be  brought  up  on  motion  to  rescind  order 
refusing  motion  to  revive  suit;  United  States  v.  Rosenburgh,  7  Wall.  582, 
583,  19  L.  Ed.  263,  264,  the  Supreme  Court  cannot  take  cognizance  of  a 
division  of  opinion  of  Circuit  Court  upon  motion  to  quash  an  indictment. 

A  pardon  is  an  act  of  grace,  proceeding  from  the  executive,  exempting 
person  pardoned  from  the  punishment  which  the  law  inflicts  for  a  crime  he 
has  committed. 

Approved  in  Territory  v.  Richardson,  9  Okl.  584,  49  L.  R.  A.  440,  60 
Pac.  245,  reaffirming  rule;  Thompson  v.  Duehay,  217  Fed.  487,  holding 
President  may  commute  sentence  of  four  years  each  on  two  counts  so  as 
to  run  concurrently  instead  of  consecutively;  George  v.  Lillard,  106 
Ky.  823,  51  S.  W.  794,  upholding  parol  law,  Ky.  Stats.,  §§382^ 
3836;  Fite  v.  State,  114  Tenn.  656,  88  S.  W.  943,  holding  void  statu- 
tory provision  authorizing  deduction  of  time  for  good  conduct;  Snod- 
grass  V.  State,  67  Tex.  Cr.  626,  150  S.  W.  166,  holding  statute  conferring 
power  on  court  to  suspend  sentence  in  certain  criminal  case  is  violative 
of  pardoning  power  that  rests  in  Governor  alone;  dissenting  opinion  in 
Laird  v.  Sims,  16  Ariz.  534,  L.  R.  A.  1915r,  519,  147  Pac.  743,  majority 
holding  that  where  statute  provides  that  Governor  may  grant  pardon  only 
on  recommendation  of  board  of  parole,  the  executive  must  follow  this 
pr^edure;  Boyd  v.  ifnited  States,  142  U.  S.  454,  35  L.  Ed.  1078,  12  Sup. 
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Ct.  294,  holding  competency  of  witness  restored  by  pardon;  In  re  Great- 
house,  4  Sawy.  499,  2  Abb.  (U.  S.)  395,  Fed.  Q&s.  5741,  discharging,  upon 
writ  o£  habeas  corpus,  under  amnesty  proclamation,  a  prisoner  confined 
under  a  legal  sentence;  United  States  v.  CuUerton,  8  Biss.  171,  Fed.  Cas. 
14,899,  the  pardon  of  one  convicted  of  violating^g^Bvenue  laws  Veleases 
sureties  on  his  bond ;  Singleton  v.  State,  38  Fla.  300,  56  Am.  St.  Bep.  179, 
34  L.  B.  A.  253,  21  South.  22,  the  pardoning  power  cannot  be  exercised 
by  the  legislature;  Rich  v.  Chamberlain,  104  Mich.  441,  27  L.  B.  A.  575, 
62  N.  W.  585,  a«  act  providing  for  an  advisory  board,  in  the  matter  of 
pardons,  does  not  conflict  with  exclusive  power  of  the  Governor;  State  v. 
Peters,  43  Ohio  St.  650,  4  N.  E.  87,  to  the  same  effect;  Easterwood  v. 
State,  34  Tex.  Cr.  App.  409,  31  S.  W.  296,  a  pardon  restores  convict  to 
his  full  rights  of  citizenship  and  revives  his  competency  as  a  juror; 
Edwards  v.  Commonwealth,  78  Va.  42,  49  Am.  Bep.  379,  prior  conviction 
cannot  be  urged  to  increase  punishment  for  subsequent  offense,  where 
prisoner  Was  pardoned  for  first  offense;  dissenting  opinion  in  State  v. 
Nichols,  26  Ark.  89,  arguing  that  the  legislature  has  no  power- to  pass  an 
act  of  pardon  and  amnesty. 

Distinguished  in  Board  of  Prison  Commrs.  v.  De  Moss,  157  Ky.  298,  163 
S.  W.  187,  upholding  power  of  board  of  parole  to  grant  pardons ;  Ex  parte 
Campion,  7^  Neb.  372,  112  N.  W.  588,  holding  Grovernor  could  not  release 
from  obligation  of  bastardy  bond;  Ex  parte  Muncy,  72  Tex.  Cr.  584,  163 
S.  W.  57,  upholding  power  of  district  attorney  to  grant  immunity  to  State's 
witness;  Anglea  v.  Commonwealth,  10  Gratt.  703,  pardon  does  not  release 
convict  from  costs  incurred  in  his  prosecution. 

Pardons.    Note,  59  Am.  Dec.  572,  576,  578. 

Suspension  of  sentence  for  good  behavior,  conditional  pardons,  and 
parole  of  prisoner.    Note,  14  L.  B.  A.  287. 

Supreme  Court  adopts  the  English  principles  respecting  tlie  operation  and 
effect  of  a  pardon. 

Cited  in  United  States  v.  Harris,  1  Abb.  (U.  S.)  114,  115,  Fed.  Cas. 
15,312,  the  President  cannot  remit,  after  judgment,  informer's  share  of 
fine,  penalty  or  forfeiture;  People  v.  Bowen,  43  Cal.  442,  13  Am.  Bep.  150, 
executive  act,  restoring  rights  of  citizenship,  is  not  a  pardon  and  does 
not  remove  legal  infamy;  State  v.  Wrightson,  56  N.  J.  L.  209,  22  L.  B.  A. 
559,  28  Atl.  65,  to  the  effect  that  long  usage  and  contemporaneous  con- 
struction are  resorted  to  in  construing  statutes  or  phrases  of  doubtful 
meaning;  Ex  parte  Wells,  18  How.  310,  15  L.  Ed.  424,  holding  President 
may  grant  conditional  pardon. 

Distinguished  in  The  Laura,  114  U.  S.  416,  29  L.  Ed.  149,  5  Sup.  Ct.  884, 
holding  this  principle  has  no  application  to  the  practice  of  granting  remis- 
sions of  pecuniary  penalties  and  forfeitures  by  government  officials. 

After  Judgment  upon  an  indictment  for  robbery  and  putting  life  in  jeop- 
ardy, no  subsequent  prosecution  can  be  maintained  f^  same  offense,  or  any 
part  of  it.  ^ 
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Cited  in  People  v.  Defoor,  100  Cal.  156,  34  Pac.  644,  holding  conviction 
of  assault  to  murder  a  bar  to  prosecution  for  mayhem. 

A  pardon  may  be  absolute  or  conditional. 

Approved  in  United  States  v.  Burdick,  211  Fed.  493,  holding  President 
may  pardon  a  person  of  any  prejudicial  results  of  incriminating  testimony 
given  in  charge ;  Ex  parte  Prout,  12  Idaho,  498,  10  Ann.  Gas.  199,  5  L.  R.  A. 
(N.  S.)  1064,  86  Pac.  276,  holding  breach  of  condition  in  parole  cannot 
subject  prisoner  to  longer  term  than  mentioned  in  judgment  on  convic- 
tion; Ex  parte  Patterson,  94  Kan.  444,  146  Pac.  1011,  holding  conditional 
pardon,  on  violation  thereof,  may  be  revoked  without  notice  and  hearing; 
Ex  parte  Ridley,  3.0kl.  Cr.  356,  26  L.  R,  A.  (N.  S.)  110,  106  Pac.  551,  and 
Spencer  v.  Kees,  47  Wash.  281,  91  Pac.  965,  both  holding  Governor  has 
power  to  issue  warrant  against  person  breaking  conditional  pardon;  Ex 
parte  Wells,  18  How.  314,  15  L.  Ed.  425,  holding  the  President  may  offer 
to  commute  punishment  from  death  sentence  to  imj^risonment  for  life; 
Ex  parte  Hunt,  10  Ark.  288,  the  Governor  has  power  to  pardon  a  convict 
upon  eonditipn  that  he  shall  leave  the  State;  Ex  parte  Hawkins,  6l  Ark. 
324,  54  Am.  St.  Rep.  210,  30  L.  R.  A.  786,  33  S.  W.  106,  to  same  effect; 
Woodward  v.  Murdock,  124  Ind^443,  24  N.  E.  1048,  the  Governor  has 
I)ower  to  pardon  on  parole  and  may  order  prisoner  recommitted  upon  viola- 
tion of  the  conditions;  Arthur  v.  Craig,  48  Iowa,  267,  80  Am.  Rep.  397, 
where  prisoner  was  recommitted  for  violating  conditions  of  pardon;  Lee 
V.  Murphy,  22  Gratt.  792,  12  Am.  Rep.  565,  the  Governor  has  authority  to 
grant  a  conditional  pardon. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Wells,  18  How.  320,  15 
L.  Ed.  427,  arguing  that  the  President  has  no  power  to  grant  conditional 
pardons. 

Conditional  pardon.    Notes,  19  Am.  Dec.  686 ;  7  Ann.  Gas.  92. 

A  pardon  is  a  deed,  to  validity  of  which  delivery  is  essential,  and  de- 
livery is  not  complete  without  ac<)eptance. 

Approved  in  Burdick  v.  United  States,  236  tJ,  S.  88,  91,  92,  59  L.  Ed.  479, 
480,  481,  35  Sup.  Ct.  267,  holding  pardon  issued  by  President  to  one  testi- 
fying before  grand  jury,  relieving  him  of  all  incriminating  effect  that  his 
testimony  might  have,  must  be  accepted  by  said  witness  before  he  can  be 
compelled  to  testify ;  In  re  Sutton,  50  Mont.  94,  145  Pac.  8,  holding  pardon 
will  not  justify  readmission  of  attorney  convicted  of  moral  turpitude;  Ex 
parte  Williams,  149  N.  C.  438,  22  L.  R.  A.  (N.  S.)  238,  63  S.  E.  109,  per- 
formance of  condition  precedent  to  a  pardon  bars  prisoner's  rearrest  until 
violation  of  condition  subsequent  contained  in  pardon;  In  re  Conditional 
Discharge  of  Convicts,  73  Vt.  423,  51  Atl.  12,  holding  Laws  1898,  No.  126, 
§  10,  repeals  Vt.  Stats.,  §§  5306-5309,  relative  to  conditional  pardon^  with 
respect  to  convicts  sentenced  prior  to  passage;  In  re  De  Puy,  3  Ben.  3^6, 
319,  Fed.  Cas.  3814,  holding  a  pardon  by  an  outgoing  President  might  be 
revoked  by  his  successor  before  delivery;  United  States  v.  James,  60  Fed. 
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265y  26  L.  B.  A.  422,  Interstate  Commerce  Act  declaring  no  person  shall 
be  excused  from  giving  testimony,  but  that  he  shall  not  be  prosecuted  for 
admissions  made,  is  unconstitutional,  because  a  legislative  pardon,  which 
no  person  is  compelled  to  accept;  Michael  v.  State,  40  Ala.  371,  a  legis- 
lative pardon  not  accepted  before  repeal  of  statute  is  of  no  avail ;  Ex  parte 
Powell,  73  Ala.  519,  49  Am.  Rep.  73,  delivery  of  pardon  to  warden  of  i>eni- 
tentiary  is  delivery  to  prisoner;  Redd  v.  State,  65  Ark.  485,  47  S.  W.  122, 
pardon  delivered  to  attorney  of  grantee  was  absolute;  Grubb  v.  Bullock, 
44  Ga.  381,  where  sureties  upon  bond  for  appearance  of  their  principal, 
a  plea  of  pardon  failing  to  show  delivery  and  acceptance  was  of  no  avail. 

Distinguished  in  In  re  Callicot,  8  Blatchf.  96,  Fed.  Gas.  2323,  refusing 
writ  of  habeas  corpus  where  petitioner  was  unconditionally  pardoned  and 
no  longer  restrained,  though  it  did  not  appear  that  he  had  accepted  pardon. 

Disapproved  in  United  States  v.  Burdick,  211  Fed.  494,  holding  pardon 
from  President  remitting  aU  punishment  their  testimony  might  bring  about 
cannot  be  refused  by  witness,  as  a  bar  to  testifying. 

A  pardon  not  brought  Judicially  before  the  court  by  plea*  motion  or  other- 
wise cannot  be  noticed  by  the  judges,  or  taken  advantage  of  in  arrest  of 
judgment. 

Approved  in  Miller  v.  United  States,  41  App.  D.  C.  61,  holding  plea  of 
former  jeopardy  must  be  pleaded  at  trial  court  and  not  for  first  time  on 
appeal;  People  v.  Marsh,  126  Mich;  413,  84  N.  W.  474,  holding  pardon 
granted  after  verdict  and  pending  hearing  on  appeal,  but  prior  to  entry 
of  sentence,  is  valid;  Territory  v.  Richardson,  9  Okl.  588,  49  L.  R.  A.  440, 
60  Pac.  247,  pardon  may  be  available  at  any  time  before  execution  of  sen- 
tence ;  Gilmore  v.  State,  3  Okl.  Cr.  641,  139  Am.  St.  Rep.  981,  108  Pac.  417, 
liolding  pardon  may  be  brought  before  court  between  judgment  of  convic- 
tion and  final  determination  on  appeal;  Michael  v.  State,  40  Ala.  370,  par- 
don before  conviction  must  be  specially  pleaded  in  order  to  relieve  defend- 
ant of  costs;  Dominick  v.  Bowdoin,  44  Ga.  363,  holding  it  error  for  court 
to  refuse  to  receive  pardon  as  evidence;  State  v.  Buzzell,  58  N.  H.  257, 
42  Am.  Rep.  586,  former  acquittal  must  be  pleaded  specially;  Reed  v.  Su- 
pervisors, 31  Gratt.  710,  refusing  to  take  judicial  notice  of  auditor's  re- 
ports and  books;  in  Commonwealth  v.  Lockwood,  109  Mass.  339,  12  Am. 
Rep.  713,  one  not  pleading  pardon  at  first  opportunity  waives  all  benefits; 
dissenting  opinion  in  Ex  parte  Wells,  18  How.  329,  15  L.  Ed.  4S1,  arguing 
that  a  conditional  pardon  should  have  been  pleaded  in  Circuit  Court  in 
bar  of  so  much  of  sentence  as  directed  defendant  to  be  hanged;  in  dis- 
senting opinion  in  People  v.  Stewart,  1  Idaho,  548,  where  the  record  did 
not  show  that  a  legislative  pardon  was  judicially  before  the  court. 

A  pardon,  by  act  of  Parliament,  is  considered  as  a  public  law,  having 
th€  same  effect  on  the  case  as  if  the  general  law  punishing  the  oifense  liad 
been  repealed  or  annulled. 

Approved  in  United  States  v.  Hughes,  175  Fed.  242,  holding  completion 
of  term  of  years  in  prison  acts  as  pardon  so  as  to  qualify  witness;  In  re 
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Briggs,  136  N.  C.  123,  47  S.  E.  405,  upholding  Code,  §  1215,  providing  no 
witness  can  refuse  to  testify  on  prosecution  relative  to  gambling,  but  pro- 
viding that  disclosures  made  by  him  cannot  be  used  against  him;  United 
States  v.  Hall,  53  Fed.  364,  holding  that  statute  providing  that  .serving 
of  sentence  shall  have  like  effect  and  consequences^.of  a  pardon  by  the 
Governor  is  a  legislative  pardon ;  State  v.  Keith,  63  N.  C.  143,  144,  repeal 
of  amnesty  act  of  1866  substantially  an  ex  post  facto  law  and  of  no  avail. 

Long  usage,  contemporaneons  construction,  and  practical  Interpretation 
are  resorted  to  only  In  cases  of  ambiguity. 

Approved  in  dissenting  opinion  in  Moulton  v.  Scully,  111  Me.  471,  89 
Atl.  963,  majority  holding  address  to  Governor  impeaching  public  oflBcer 
need  only  state  violation  of  particular  statute  without  entering  into  details. 

Miscellaneous.  Cited  in  Saunders  v.  United  States,  73  Fed.  784,  but, 
without  application,  in  action  to  recover  fees  for  serving  of  warrants,  of 
pardons,  etc.;  dissenting  opinion  in  People  v.  Cummings,  88  Mich.  265,  14 
L.  R.  A.  292,  50  N.  W..315,  arguing  that  a  statute  providing  for  indeter- 
minate sentences  is  not  unconstitutional;  United  States  v.  Williams,  6 
Mont.  394,  12  Pac.  867,  under  statute,  courts  will  take  judicial  notice  of 
private  acts. 

7  Pet.  164-167,  8  L.  Ed.  646,  UNITED  STATES  ▼.  BREWSTEB.. 
Not  cited. 

7  Pet.  168-170,  8  Ik  Ed.  646,  FARMERS'  BANE  OF  ALEXANDRIA  T.  HOOFF. 

In  suit  to  foreclose  property  worth  more,  for  payment  of  debt  for  less 
than  Jurisdictional  amount,  It  Is  amount  of  debt,  and  not  value  of  property, 
that  determines  jurisdiction  of  Supreme  Oourt. 

Approved  in  Battle  v.  Atkinson,  116  Fed.  389,  holding  action  for  unlaw- 
ful detainer  under  Arkansas  statute  being  merely  to  restore  possession 
when  relation  of  landlord  and  tenant  exists.  Federal  court  has  no  juris- 
diction where  value  of  premises  is  five  thousand  dollars,  and  rental  value 
is  twenty-five  dollars  per  month;  Gibson  v.  Shufeldt,  122  U.  S.  29,  SO  L."Ed. 
1084,  7  Sup.  Ct.  1067,  where  an  assignment  was*  declared  fraudulent,  as 
against  plaintiffs,  court  had  no  jurisdiction  of  appeal  by  defendants  except 
as  to  plaintiffs  recovering  more  than  five  thousand  dollars  each ;  New  Eng- 
land Mortgage  Co.  v.  Gay,  145  U.  S.  130,  36  L.  Ed.  648,  12  Sup.  Ct.  816, 
where  plaintiff  recovered  a  less  amount  than  he  sued  for,  in  State  court, 
and  appealed,  ,the  amount  in  dispute,  in  Supreme  Court,  is  the  difference 
between  amount  claimed  and  verdict;  Came  v.  Russ,  152  U.  S.  262,  88 
L.  Ed.  429,  14  Sup.  Ct.  679,  where  the  difference  in  amount  paid  by  plain- 
tiff, upon  decree  of  Circuit  Court,  and  amount  claimed  by  defendants,  was 
less  than  five  thousand  dollars;  Linehan  Ry.  etc.  Co.  v.  Pendergrass,  70 
Fed.  2,  36  U.  S.  App.  48,  in  suit  to  enjoin  collection  of  taxes,  the  amount 
in  controversy  is  amount  of  taxes  and  not  value  of  property;  Alkire  Gro- 
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eery  Co.  v.  Richesin,  91  Fed.  84,  amount  elaimed  by  judgment  eieditor 
against  judgment  debtor  determines  the  jurisdiction. 

7  Pet.  171-219,  8  L.  Ed.  647,  HOLMES  v.  TBOUT. 

It  l8  settled  principle  In  Kentncky  that  surplus  land  in  a  surrey  does  not 
Tltiate  an  entry,  and  such  a  survey  is  held  to  have  been  made  conformably 
to  entry.  / 

Cited  in  Vanderslice  v.  Hanks,  3  Cal.  43,  where  more  land  was  contained 
within  description  than  grant  called  for,  failure  to  procure  judicial  survey, 
as  required,  does  not  work  forfeiture. 

Distinguished  in  Coan  v.  Flagg,  123  U.  S.  126,  SI  L.  Ed.  Ill,  8  Sup.  Ct. 
52,  this  principle  applies  only  between  prior  and  subsequent  locators  and 
does  not  sustain  proposition  thatjipplicant  is  entitled,  as  of  right,  to  patent 
from  the  United  States. 

No  evidence  can  be  looked  into  in  the  Supreme  Court  that  was  not  before 
the  Circuit  Court. 

Approved  in  Bourdreaux  v.  Tucson  Gas  etc.  Co.,  13  Ariz.  369,  38  L.  B.  A. 
(N.  S.)  196,  114  Pac.  550,  holding  new  count  in  suit  cannot  vitalize  note 
declared  legally  dead. 

Distinguished  in  United  States  v.  Coe,  155  U.  S.  83,  39  L.  Ed.  78,  15  Sup. 
Ct.  18,  holding  Supreme  Court  might  direct  further  proofs  in  appeals  from 
court  of  private  land  claims;  King  v.  Avery,  37  Ala.  173,  courts  of  chan- 
cery will  allow  any  amendments  necessary  to  meet  the  justice  of  the  case. 

The  canceling  of  a  deed  does  not,  in  Kentucky,  reinvest  the  title  in  the 
grantor. 

Approved  in  Campbell  v.  Jones,  52  Ark.  498,  6  L.  B.  A.  785,  12  S.  W. 
1018,  cancellation  of  deed  and  reconveyance  by  grantor  to  grantee's  chil- 
dren of  no  avail  against  grantee's  creditors;  Clark  v.  Harper,  215  111.  39, 
74  N.  E.  67,  applying  rule  where  deed  made  in  violation  of  injunction  was 
destroyed  before  record;  Schwartz  v.  Stock,  26  Nev.  157,  65  Pac.  358,  hold- 
ing where  complaint  alleged  conversion  by  defendant  and  by  amendment 
conversion  by  defendant's  testator  was  alleged,  suit  barred  where  defend- 
ant individually  had  possession  for  more  than  four  years  prior  to  amend- 
ment; Montgomeiy  v.  Shaver,  40  Or.  250,  66  Pac.  925,  holding,  where  com- 
plaint in  injunction  suit  to  restrain  occupation  of  premises  is  amended  to 
include  larger  tract,  suit  deemed  to  have  been  commenced  on  day  of  amend- 
ment for  purpose  of  adverse  possession. 

Disapproved  in  Johnson  v.  Elkins,  1  App.  D.  C.  445,  hqlding  cancella- 
tion of  trustee's  deed  conveying  half  interest  on  consideration  of  vesting 
of  whole  interest  renders  deed  null  and  void. 

Effect  of  destruction  or  cancellation,  or  redelivery  to  grantor  for  that 
purpose,  of  delivered  but  unrecorded  deed.  Note,  18  L.  R.  A.  (N.  S.) 
1171. 
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Title  hy  conveyaiice  under  decree  of  court,  set  np  in  amended  bill,  is 
2ew  right,  and  thejitatnte  of  limitations  will  constitute  a  bar  in  favor  of 
those  whose  adverse  title  has  accrued  prior  to  that  of  its  filing. 
'  Approved  in  Diirant  v.  Murdock,  3  App.  D.  C.  126,  holding  statute  of 
limitations  does  not  cease  to  run  against  setoff  at  time  original  declara- 
tion is  filed  unless  setoff  is  connected  with  original  claim;  Schwartz  v. 
Stock,  26  Nev.  157,  65  Pac.  358,  holding,  where  in  suit  brought  against 
executrix  for  conversion  of  sheep  by  partnership  composed  of  plaintiff  and 
testator,  conversion  by  defendant  as  testator  alleged,  but  amendment 
alleged  conversion  by  testator,  and  exclusive  possession  of  sheep  had 
been  maintained  by  testator  for  over  four  years,  under  denial  of  partner- 
ship, suit  was  ^arre^ ;  Wood  v.  Wood,  59  Ark.  447,  43  Am.  St.  Rep.  44, 
28  L.  B.  A.  159,  27  S.  W.  642,  where  plaintiff,  in  divorce  suit^  had  not 
acquired  residence,  but  did  so  before  filing  amended  bill,  amendment  was 
equivalent  to  new  suit;  Jeffers  v.  Cook,  58  Cal.  151,  grantees  of  mortgagor 
not  made  parties  until  time  has  barred  remedy  for  foreclosure  of  lien, 
have  independent  right  to  plead  the  statute ;  Illinois  C.  R.  R.  Co.  v.  Christy, 
64  lU.  141,  where  plaintiff  in  suit  filed  amended  declarations  setting  up 
new  causes  of  action,  the  same  were  barred  by  statute  of  limitations. 

Until  an  entry  be  surveyed  a  subsequent  location  must  be  governed  by 
its  calls. 

Cited  in  Doe  v.  City  of  Mobile,  9  How.  469,  IS  L.  Ed.  219,  where  bound- 
ary of  a  lot  is  described  as  *'the  south  boundary  of  the  bake-house  lot," 
it  must  yield  to  that  as  to  a  monument. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St.  Eep. 
994,  997. 

7  Pet.  220-221,  8  Ik  JSd.  664,  YEATON  v.  LENOX. 

Appeal  may  be  prayed  in  court  when  decree  is  prounounced,  but  if  prayed 
after  court  has  arisen,  party  must  proceed  in  same  manner  as  directed  in 
writs  of  error. 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  390, 
87  C.  C.  A.  341,  holding  where  eight  months  have  elapsed  between  entry 
of  judgment  and  appeal,  no  jurisdiction  resides  in  appellate  court;  Villa- 
boles  V.  United  States,  6  How.  89,  90,  12  L.  Ed.  356,  where  appeal  was 
not  taken  in  open  court,  a  citation  was  necessary,  which  must  be  signed 
by  the  judge;  Hudgins  v.  Kemp,  18  How.  537,  16  L.  Ed.  514,  where  record 
states  that  an  appeal  from  a  decree  in  chancery  was  taken  in  open  court, 
no  evidence  dehors  the  record  can  be  received  to  impeach  its  verity; 
Richards  v.  Mackall,  113  U.  S.  542,  28  L.  Ed.  1133,  5  Sup.  Ct.  536,  cita- 
tion signed  by  judge  necessary  where  appeal  was  allowed  at  a  different 
term  from  rendition  of  decree;  Hewitt  v.  Filbert,  116  U.  S.  143,  29  L.  Ed. 
582,  6  Sup.  Ct.  319,  citation  necessary  except  in  appeals  allowed  in  open 
court}  Green  v.  City  of  Lynn,  87  Fed.  840,  filing  petition  for  appeal,  and 
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assignments  of  error,  in  the  office  of  the  clerk  of  Circuit  Courtj  not 
sufficient.  >- 

Twenty-Second  section  of  Judiciary  act  requires  citation,  signed  by  judge 
and  served  af  least  twenty  days  before  return  day  of  writ  of  error. 

Explained  in  National  Bank  v.  Bank  of  Commerce,  99  U.  S.  609,  25 
L.  Ed.  362,  the  meaning  of  the  statute  is  not  that  the  citation  shall  be 
served  thirty  days  before  return  day,  but  that  defendant  shall  ^ave 
a  least  thirty  days'  notice  before  he  can  be  compelled  to  go  to  hearing. 

Practice    and   procedure   govei'ning   transfer   of   causes    to   Federal 
Supreme  Court  for  review.  ^  Note,  66  L.  R.  A.  842»  844,  846. 

7  Pet.  222-242,  8  Ii.  Ed.  666,  SAldDPEYBEAO  ▼.  UNITED  8TATE&     (See 
Hempst.  149,  Fed.  Oas.  16,216a.)  ' 

Act  of  Oongress  affecting  remedy  by  reviving  right  of  appeal  wbicli  bad 
previously  lapsed  impairs  no  vested  right,  at  least  where  decree  to  be  ap- 
pealed from  was  founded  on  fraud  and  forgery. 

Approved  in  Johannessen  v.  United  States,  225*17.  S.  241,  66  L.  Ed.  1071, 
32  Sup.  Ct.  613,  upholding  act  of  Congress,  June  29,  1906,  §  15,  allowing 
previously  issued  certificates  of  naturalization  to  be  impeached  for  fraud; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  478,  43  L.  Ed.  1053,  19  Sup.  Ct. 
734,  upholding  act  of  July  1, 1898,  extending  remedy  of  appeal  to  Supreme 
Court  from  United  States  court  in  Indian  Territory,  though  by  statute 
decrees  of  latter  court  were  made  final;  United  States  v.  Spohrer,  175 
r  Fed.  446,  holding  suit  may  be  maintained  to  cancel  certificate  of  natural- 
ization obtained  through  fraud;  Wallace  v.  AdaiK^s,  143  Fed.  726,  power 
conferred  on  Dawes  Commission  and  Federal  courts  in  Indian  Territoiy 
by  act  of  1896,  and  on  Supreme  Cpurt  by  act  of  1898,  to  determine  who 
were  citizens  of  Choctaw  Nation,  was  legislative,  and  judgments  there- 
under were  subject  to  subsequent  legislation  respecting  citizenship;  Boggs 
V.  Ganeard,  148  Cal.  721,  84  Pac.  199,  upholding  amendment  of  1903,  to 
Pol.  Code,  §  3443,  relating  to  contests  by  previous  settlers  as  against  pur- 
chasers who  made  application  for  purchase  prior  to  its  passage;  Laird  v. 
Carton,  196  N.  Y.  173,  25  L.  R.  A.  (N.  S.)  189,  89  N.  E.  824,  holding  stot- 
ute  may  act  retrospectively  so  as  to  allow  execution  on  property  previously 
exempt  from  execution ;  Freeland  v.  Williams,  131  U.  S.  420,  33  L.  Ed.  199, 
9  Sup.  Ct.  768,  holding  a  bill  in  equity  to  invalidate  a  judgment  obtained 
for  a  tort  committed  under  military  authority  not  in  conflict  with  Consti- 
tution; Schemek  v.  Peay,  1  Dill.  267,  Fed.  Cas.  12,451,.  act  of  Congress  of 
1868,  affecting  acts  and  proceedings  of  tax  commissioners;  is  retrospective, 
but  not  therefore  repugnant  to  Constitution;  United  States  v.  Bolton,  24 
Fed.  Cas.  1198,  acts  authorizing  District  Court  to  review  action  of  board 
of  commissioners,  instituted  to  try  land  claims,  conferred  an  entirely  new 
jurisdiction ;  Larkin  v.  Saffams,  15  Fed.  149, 152,  act  of  Congress  enlarging 
jurisdiction  of  Circuit  Court  will  be  construed  to  apply  to  cases  pending; 
Ex  parte  Pollard,  40  Ala.  88,  act  regulating  judicial  proceedings  and  post- 
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poning  rendition  of  judgments  does  not  impair  obligatioisk  of  contracts; 
Ex  parte  Norton,  44  Ala.  184,  legislation  governing  the  practice  in  the 
allowance  of  new  trials  does  not  impair  obligation  of  ^contract  on  which 
judgment  is  founded ;  Smith  v.  Judge  etc.,  17  Cal.  556,  562,  legislature  has 
constitutional  power  to  pass  a  special  law  changing  venue;  Atkins  v. 
Atkins,  18  Neb.  477,  25  N.  W.  725,  where  an  equitable  right  exists  in  favor 
of  creditors,  the  legislature  has  the  right  to  create  a  legal  remedy  in  their 
favor ;  Templeton  v.  Kraner,  24  Ohio  St.  564,  the  legislature  has  the  power 
to  prescribe  remedies  growing  out  of  covenants  of  title  and  general  war- 
ranty; United  States  v.  Flint,  4  Sawy.  71,  Fed.  Cas.  15,121,  holding  ordi- 
nary tribunals,  without  jurisdiction  to  disturb  fraudulent  title  which  has 
been  confirmed,  in  absence  of  authorizing  act  of  Congress;  McGregor  v. 
Goldammer,  2  Posey  (Tex.),  50,  laws  affecting  the  remedy  merely  are  not 
within  §cope  of  inhibition  against  retrospective  laws. 

Distinguished  in  Lawson  v.  Jeffries,  47  Miss.  699,  705,  707,  12  Am.  Bep. 
849,  S54,  355,  ordinance  of  constitutional  convention  granting  new  trials 
upon  certain  classes  of  final  judgments  is  void;  Trim  v.  McPherson,  7  Gold. 
19,  a  statute  conferring  right  of  appeal  from  final  decree  adjudicating 
rights  of  property,  after  expiration  of  time  allowed  by  law  is  an  invasion 
of  vested  rights. 

Time  within  which  bill  of  review  must  be  brought.    Note,  6  Ann.  Gas. 
332. 

■ 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence.    Note, 
14  Ann.  Gas.  194. 

A  grantee  can  convey  no  more  tban  lie  possesses,  and  a  title  derived  under 
grant  to  a  fictitious  person  is  void. 

Approved  in  Iowa  Land  etc.  Co.  v.  United  States,  217  Fed.  13,  133 
C.  C.  A.  121,  holding  title  to  allotment  lands  fraudulently  obtained  is  void ; 
Cobban  v.  Conklin,  208  Fed.  236,  125  C.  C.  A.  431,  holding  unauthorized 
delivery  of  deed  held  in  escrow  conveys  no  title  even  to  innocent  purchaser ; 
Lindblom  v.  Rocks,  146  Fed.  663,  where  defendant's  grantor  had  no  title 
nor  right  of  possession  to  land  in  controversy  at  time  he  attempted  to 
sell  such  right  of  possession  to  defendant,  defendant  acquired  no  title  to 
subject  matter  of  purchase  and  could  not  avail  himself  of  defense  of  bona 
fide  purchaser;  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  293,  Texas 
county  commissioner's  courts  may  lease  school  lands  and  give  preferential 
right  of  purchase  to  lessee;  Vanhoose  v.  Fairchild,  145  Ky.  704,  141  S.  W. 
76,  holding  where  person  fraudulently  inserted  his  name  as  grantee  in  deed, 
he  could  convey  no  title;  Gray  v.  Jones,  4  McCrary,  519,  14  Fed.  85,  pur- 
chasers from  grantees  holding  under  forged  deeds  acquired  no  title  which 
a  court  of  equity  can  protect;  United  States  v.  Southern  etc.  Coal  Co., 
5  McCrary,  569,  570,  18  Fed.  277,  a  patent  for  land  to  a  fictitious  person 
carries  no  title  and  invests  no  interest  in  anyone;  Luther  v.  Clay,  100  Ga. 
244,  39.  L.  B.  A.  98,  28  S.  £.  48,  the  rights  of  a  mortgagee  not  affected  by 
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theft  and  forged  cancellation  of  mortgage;  State  v.  Delesdenier,  7  Tex. 
108;  those  claiming  under  a  void  patent  acquire  no  right ;  dissenting  opinion 
in  Ex  parte  Henshaw,  73  Cal.  499,  500,  15  Pac.  116,  a  court  can  have  no 
power  to  pronounce  judgment  for  or  against  a  nonexisting  person. 

Distinguished  in  Johnston  v.  Smith,  21  Tex.  729,  holding  patent  r^u- 
larly  issued  by  competent  authority  not  impeachable  by  parol  evidence  by 
junior  claimant.  ^ 

Validity  of  deed  to  fictitious  grantee,  or  grantee  under  assumed  name. 
Note,  10  Ann.  Gas.  97. 

Bills  of  review,  anthorized  by  act  of  Congress  of  1830,  respecting  fraadn- 
lent  land  decrees  In  Arkansas,  are  not  governed  by  tlie  technical  chancery 
rules  generally  governing  such  bills. 

Approved  in  Wallace  v.  Adams,  204  U.  S.  422,  51  L.  Ed.  551,  27  Sup.  Ct. 
363,  holding  Choctaw  citizenship  court  for  Indian  Territory  could  review 
decree  of  United  States  District  Court  for  irregularities  in  citizenship 
proceedings. 

Miscellaneous.  Cited  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  643,  649, 
where  claim  under  Spanish  grant  was  presumed  to  be  abandoned;  Mahoney 
V.  Van  Winkle,  33  Cal.  457,  judgment  of  United  States  Supreme  Court 
af&rming  certain  survey  operates  as  final  location  and  segregation  of  the 
grant. 

7  Pet.  243-251,  8  Ik  Ed.  672,  BABBON  ▼.  THE  BiATOB  AND  CITY  OOUK- 
Cn.  OF*BAI.TIMOBE. 

The  fifth  amendment  must  be  understood  as  restraining  power  of  general 
government,  not  as  applicable  to  States. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217,  Ann. 
Gas.  1916E,  605,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  upholding  State  practice 
permitting  less  than  unanimous  verdict,  though  applied  in  action  in  State 
court  enforcing  rights  under  Federal  Employers'  Liability  Act;  Collins  v. 
Johnston,  237  U.  S.  511,  59  L.  Ed.  1079,  35  Sup.  Ct.  649,  holding  sentence 
of  fourteen  years  for  crime  of  perjury  was  not  affected  by  clause  of  Fed- 
eral Constitution  prohibiting  cruel  punishments;  Ensign  v.  Commonwealth 
of  Pennsylvania,  227  U.  S.  597,  57  L.  Ed.  661,  33  Sup.  Ct.  321,  introduction 
in  evidence  of  bankrupt's  schedule  in  a  criminal  proceeding  against  him, 
did  not  violate  section  7,  clause  9,  of  Bankrupt  Act;  Twining  v.  State  of 
New  Jersey,  211  U.  S.  93,  53  L.  Ed.  103,  29  Sup.  Ct.  14,  holding  instruction 
of  judge,  in  drawing  prejudicial  significance  from  the  fact  that  defendant 
did  not  contradict  affirmative  testimony,  was  not  error;  Brown  v.  New 
Jersey,  175  U.  S.  174,  44  L.  Ed.  120,  20  Sup.  Ct.  78,  upholding  New  Jersey 
struck  jury  law ;  Weeks  v.  United  States,  216  Fed.  301,  L.  B.  A.  1915B,  651, 
132  C.  C.  A.  436,  holding  information  filed  by  United  States  district  attor- 
ney, not  seeking  arrest,  need  not  be  verified;  Gibson  v.  Bellingham  etc.  Ry. 
Co.,  213  Fed.  489,  holding  States  may  provide  for  jury  of  less,  than  twelve 
men ;  Ex  parte  Munn,  140  Fed.  783,  Federal  court  has  no  power  on  habeas 
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corpus  ta  discharge  prisoner  for  contempt  of  State  court  in  refusing  to 
answer  qnestions  as  witness  on  ground  that  answers  might  incriminate 
him ;  Town  of  Nahant  v.  United  States,  136  Fed.  281,  69  L.  B.  A.  723,  70 
C.  C.  A.  641,  determining  right  of  municipality  to  compensation  for  struc- 
tures and  improvements  on  lands  and  streets  taken  by  government  by 
eminent  domain ;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  Federal  court 
is  not  g^ven  jurisdiction  of  suit  to  enjoin  officers  of  State  from  contem- 
plated act  by  allegation  that  act  will  be  in  violation  of  fifth  amendment; 
Central  of  Georgia  Ry.  Co.  v.  Mayor  etc.  of  City  -jf  Macon,  110  Fed.  870, 
holding,  where  railroad  has  lawfully  acquired  possession  of  terminal  facili- 
ties under  claim  of  right,  city  ordinance  forfeiting  rights  of  company  under 
grant  is  deprivation  of  prox)erty  with  due  process;  Bacific  Telephone  etc. 
Co.  v.  Eshleman,  166  Cal.  697,  Ann.  Gas.  19150,  822,  50  L.  R.  A.  (N.  S.) 
652, 137  Pac.  1141,  upholding  power  of  railroad  commission  to  direct  a  con- 
nection between  one  telephone  line  and  another;  Strickland  v.  State,  137 
Ga.  8,  Ann.  Gas.  1918B,  323,  86  L.  B.  A.  (N.  8.)  115,  72  S.  E.  263,  upholding 
power  of  State  to  prohibit  carrying  of  firearms  except  on  certain  condi- 
tions ;  Brantley  v.  State,  132  Ga.  579,  131  Am.  St.  Rep.  218,  16  Ann.  Gas. 
1203,  22  L.  R.  A.  (N.  S.)  959,  64  S.  E.  679,  where  one  indicted  for  murder 
and  convicted  of  manslaughter  is  granted  a  new  trial,  he  may  be  tried  again 
for  murder,  without  being  put  twice  in  jeopardy;  People  v.  Elliott,  272  111. 
598, 112  N.  E.  303,  upholding  sentence  of  State  court  for  violation  of  liquor 
law,  on  ground  that  punishment  was  not  cruel  or  excessive  under  eighth 
amendment;  Sinclair  v.  Gunzenhauser,  179  Ind.  110.  98  N.  E.  48,"t>resump- 
tion  of  court  that  nonresident  defendants  in  a  suit  were  validly  served,  in 
the  absence  of  collateral  attack,  will  be  deemed  due  process  of  law;  Bar- 
rett V.' State,  175  Ind.  116,  93  N.  E.  644,  upholding  law  regulating  width  of 
entries  to  bituminous  mines  and  exempting  block  mines ;  Pittsburgh  etc.  Ry. 
Co.  V.  Lightheiser,  168  Ind.  462,  78  N.  E.  1041,  holding  Employer's  Liability 
Act  of  1893  did  not  iiflpair  obligation  of  contract;  Spurgeon  v.  Rhodes, 
167  Ind.  11,  78  N.  E.  231,  holding  accused  not  entitled  to  trial  by  jury  in 
hearing  before  State  board  of  medical  registration;  State  v.  Comer,  157 
Ind.  613,  62  N.  E.  463,  holding  witness  before  grand  jury  may  be  compelled 
to  give  testimony  tending  to  incriminate  himself;  Gano  v.  Minneapolis  & 
St.  L.  R.  R.  Co.,  114  Iowa,  722,  89  Am.  St.  Rep.  399,  87  N.  W.  717,  uphold- 
ing Code,  §  2007,  providing  that  railroads  condemning  land  for  right  of 
way  shall  pay  to  land  owner  reasonable  attorney's  fees;  State  v.  Newton, 
74  Kan.  663,  87  Pac.  767,  holding  prosecution  for  crime  may  be  based  on 
information;  Loomis  v.  Hartz,  166  Mich.  666,  131  N.  W.  86,  holding  State 
having  right  of  eminent  domain  may  dispense  with  trial  by  jury  in  con- 
troversies before  commission  as  to  values;  Ex  parte  McLaughlin,  210  Mo. 
662,  109  S.  W.  626,  holding  prosecution  for  felony  may  be  based  on  either 
indictment  or  information;  State  v.  Rudolph,  187  Mo.  82,  85  S.  W.  687, 
upholding  State  prosecution  for  felony  by  information;  Ex  parte  Mc- 
Donald, 49  Mont.  473,  L.  R.  A.  1915B,  988,  143  Pac.  963,  holding  right  of 
trial  by  jury  cannot  be  suspended  during  period  of  martial  law;  State  v. 
Miller,  71  N.  J.  L.  632,  60  Atl.  203,  admitting  evidence  of  jail  physician 
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that  he  compelled  defendant  to  strip  and  found  woundft  on  back  of  his 
hands;  State  v.  MacQueen,  69  N.  J.  L.  527,  55  Atl.  1008,  admitting  news- 
paper articles  found  on  defendant  when  arrested;  People  v.  O'Brien,  176 
N.  Y.  261,  68  N.  E.  354,  holding  witness  examined  before  magistrate  on 
information  charging  another  with  keeping  gambling-house  cannot  be  com- 
pelled to  give  testimony  tending  to  incriminate  himself;  In  re  Briggs,  135 
N.  C.  120,  47  S.  E.  404,  upholding  Code,  §  1215,  denying  right  to  refuse  to 
testify  touching  gambling  transactions,  and  providing  discovery  made  by 
witness  cannot  be  used  against  him;  Ex  parte  McNaught,  23  Okl.  300, 
1  Okl.  Cr.  274,  100  Pac.  32,  34,  holding  hearing  before  magistrate  previous 
to  filing  of  information  constitutes  due  process  of  law ;  Territory  v.  Siroud, 
6  Okl.  Ill,  50  Pac.  367,  upholding  prosecution  of  misdemeanors  by  informa- 
tion without  preliminary  examination;  Scribner  v.  State,  9  Okl.  Cr.  476, 
132  Pac.  937,  holding  right  to  immunity  for  prosecution  account  of  incrimi- 
nating testimony  rests  on  contract  with  district  attorney;  Anderson  v. 
State,  8  Okl.  Cr.  109,  Ann.  Gas.  19140,  314,  126  Pac.  848,  holding  "the  law 
of  the  land"  mentioned  in  connection  with  criminal  procedure  means  the 
law  of  the  State  in  which  crime  is  committed;  Ex  parte  Simmons,  5  Okl. 
Cr.  438,  115  Pac.  396,  holding  one  violating  municipal  ordinance  not  en- 
titled to  trial  by  jury;  East  Shore  Land  Co.  v.  Peckham,  33  R.  I.  544,  82 
Atl.  489,  where  value  of  land  under  eminent  domain  is  submitted  to  jury, 
it  is  due  process  of  law;  Riley  v.  Charleston  Union  Station  Co.,  71  S.  C. 
483,  110  Am.  St.  Rep.  581,  51  S.  E.  495,  upholding  act  of  1902,  granting 
corporation  right  to  condemn  land  for  union  depot;  Mischer  v.  State,  41 
Tex.  Cr.  220,  221,  53  S.  W.  627,  628,  upholding  act  June  18,  1897,  authoriz- 
ing prosecutions  for  rape  in  county  other  than  where  offense  is  committed ; 
McKee  for  Writ  of  Habeas  Corpus,  19  Utah,  235,  57  Pac.  24,  upholding 
constitutional  and  statutory  provisions  for  trial  of  criminal  cases  less  than 
capital  by  jury  of  eight;  Chesapeake  etc.  Ry.  Co.  v.  Carnahan,  118  Va.  54, 
86  S.  E.  866,  holding  in  suit  under  Federal  Liability  Act  brought  in  Fed- 
eral court.  State  law  allowing  jury  of  seven  governs;  State  v.  Mountain 
Timber  Co.,  75  Wash.  590,  135  Pac.  649,  4  N.  C.  C.  A.  818,  holding  indus- 
trial insurance  law  does  not  deprive  employer  of  his  property  without  due 
process  of  law;  State  v.  Lloyd,  152  Wis.  27,  Ann.  Gas.  19140,  415,  139 
N.  W.  516,  accused  must  have  first  refused  to  give  the  incriminating  testi- 
mony before  he  can  object  to  its  use  in  a  subsequent  procedure  against 
him ;  King  v.  Hatfield,  130  Fed.  578,  arguendo ;  Holmes  v.  Jennison,  14  Pet. 
582,  587,  10  L.  Ed.  600,  602,  holding  the  Supreme  Court  had  no  jurisdiction 
where  Governor  of  Vermont  arrested  and  ordered  returned  a  fugitive  mur- 
derer from  Canada;  Fox  v.  State,  5  How.  434,  12  L.  Ed.  224,  Constitution 
does  not  prohibit  a  State  from  passing  law  punishing  offense  of  circulating 
counterfeit  coins;  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  539,  IS 
L.  Ed.  530,  a  legislative  act  discontinuing  a  ferry  which  had  been  granted 
to  East  Hartford,  not  inconsistent  with  Constitution  of  United  States; 
Smith  V.  State,  18  How.  76,  15  L.  Ed.  272,  a  State  has  right  to  inftict  pen- 
alty of  forfeiture  upon  vessels  employed  in  illegally  taking  oysters  within 
her  boundaries;  Withers  v.  Buckley,  20  How.  90,  15  L.  Ed.  819,  Supreme 
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Court  has  no  jurisdiction  to  review  a  decision  of  State  court  violating 
rights  of  property  under  the  State  Constitution ;  Pervear  v.  Commonwealths 
5  Wall.  480,  18  L.  Ed.  610,  provision  forbidding  excessive  fines  and  cruel 
and  unusual  punishments  does  not  apply  to  State  legislation;  Twitchell  v. 
Commonwealth,  7  Wall.  325,  19  L.  Ed.  ^4,  the  fifth  and  sixth  amendments, 
relating  to  criminal  prosecutions,  were  not  designed  as  limits  upon  State 
governments  in  reference  to  their  own  citizens ;  Edwards  v.  Elliott,  21  Wall. 
557,  22  L.  Ed.  492,  provision  of  Federal  Constitution  securing  right  to  trial 
by  jury,  where  value  in  controversy  exceeds  twenty  dollars,  does  not  apply 
to  State  courts;  United  States  v.  Cruikshank,  92  U.  S.  552,  23  L.  Ed.  59i, 
first  amendment  prohibiting  Congress  from  abridging  right  to  assemble, 
etc.,  not  intended  to  limit  powers  of  State  governments ;  Presser  v.  Illinois, 
116  U.  S.  265,  29  L.  Ed.  619,  6  Sup.  Ct.  584,  second  amendment  securing  right 
to  keep  and  bear  arms  does  not  prohibit  a  State  from  regulating'its  militia ; 
Spies  V.  Illinois,  123  U.  S.  166,  81  L.  Ed.  86,  8  Sup.  Ct.  24,  it  is  well  settled 
that  the  first  ten  articles  of  amendment  to  Federal  Constitution  were  not 
intended  to  limit  powers  of  States;  Nashville  Ry.  v.  Alabama,  128  U.  S. 
101,  32  L.  Ed.  364,  9  Sup.  Ct.  30,  statutes  requiring  railroad  company  to 
pay  fees  for  examination  of  its  employees  does  not  deprive  company  of  its 
property  without  due  process  of  law;  Hallinger  v.  Davis,  146  U.  S.  319, 
36  L.  Ed.  989, 13  Sup.  Ct.  107,  phrase  "due  process  of  law,"  in  fifth  amend- 
ment, is  only  a  limitation  on  powers  of  Federal  government;  Miller  v. 
Texas,  153  U.  S.  538,  38  L.  Ed.  813,  14  Sup.  Ct.  875,  State  law  forbidding 
carrying  of  weapons  not  in  conflict  with  second  and  fourth  amendments; 
Talton  V.  Mayes,  163  U.  S.  382,  41  L.  Ed.  198, 16  Sup.  Ct.  988,  fifth  amend- 
ment does  not  apply  to  local  legislation  of  Cherokee  Nation,  so  as  to 
require  prosecutions  to  be  initiated  by  grand  jury ;  Griffing  v.  Gibb,  McAll. 
221,  Fed.  Cas.  5819,  Supreme  Court  cannot  declare  void  retroactive  State 
legislation,  not  in  conflict  with  Federal  Constitution;  King  v.  Wilson, 
1  Dill.  558,  Fed.  Cas.  7810,  where  a  State  law  authorizing  taking  of  prop- 
erty by  illegal  taxation  was  held  void  under  State  Constitution,  but  not 
affected  by  Federal ;  United  States  v.  Bamhart,  10  Sawy .  497,  22  Fed.  290, 
provision  forbidding  double  jeopardy  a  limitation  on  national  government ; 
Philadelpia  R.  R.  Co.  v.  Morrison,  19  Fed.  Cas.  491,  a  law  making  bills  of 
credit  legal  tender  is  unconstitutional  under  the  power  to  borrow  money 
on  the  national  credit;  United  States  v.  Hall,  26  Fed.  Cas.  80,  adopting 
this  construction  of  the  first  ten  amendments,  contrasting  the  same  with  the 
Fourteenth  Amendment,  and  sustaining  indictment  under  enforcement  act : 
State  V.  Bradley,  26  Fed.  290,  a  State  law  prohibiting  the  sale  of  liquors 
not  affected  by  fburth,  fifth,  sixth  or  seventh  amendments,  nor  forbidden 
by  the  fourteenth;  Ex  parte  Ulrich,  42  Fed.  589,  discharging  under  Four- 
teenth Amendment,  a  prisoner  once  in  jeopardy  in  State  court,  but  holding 
this  could  not  be  done  under  fifth  amendment;  In  re  Boggs,  45  Fed.  475, 
double  punishment  for  second  conviction  of  a  felony  not  in  violation  of 
fifth  amendment ;  Smith  v.  Bivens,  56  Fed.  355,  taking  private  property  for 
public  use  not  forbidden  to  State  by  fifth  amendment,  but,  under  four- 
teenthi  property  cannot  be  taken  without  due  process  of  law;  Boring  v. 
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Williams,  17  Ala.  516,  provision  relative  to  right  of  trial  by  jury  does  not 
-apply  to  States;  Noles  v.  State,  24  Ala.  691,  nor  does  provision  requiring* 
presentment  or  indictment  of  a  grand  jury;  Fife  v.  State,  31  Ark.  458,  25 
Am.  Bep.  558,  a  State  act  forbidding  the  carrying  of  weapons  is  not  pro- 
hibited by  Federal  Constitution ;  Cairo  etc.  R.  R.  Co.  v.  Turner,  31  Ark. 
499,  25  Am.  Bep.  567,  exercise  of  right  of  eminent  domain  not  in  violation 
of  Federal  Constitution ;  Ryan  v.  People,  21  Colo.  122,  40  Pac.  776,  where 
a  deposition  was  admitted  in  evidence  in  a  criminal  prosecution;  Hollister 
V.  Union  Co.,  9  Conn.  446,  25  Am.  Dec.  42,  where  a  corporation  obstructed 
a  river  to  damage  of  plaintiff's  land;  Colt  v.  Eves,  12  Conn.  252,  violation 
of  right  of  trial  by  jury  in  State  courts  is  not  prohibited  by  Constitution; 
Campbell  v.  State,  11  Ga.  369,  dying  declarations  may  be  received  in  State 
courts;  Powers  v.  Inferior  Court  etc.  23  Ga.  73,  taking  of  private  property 
to  aid  in  instruction  of  a  railroad  is  not  denied  to  the  State;  Lake  Erie 
R.  R.  Co.  V.  Heath,  9  Ind.  559,  clause  in  the  Constitution  touching  jury 
trials  does  not  operate  upon  State  courts;  Griffin  v.  Wilcox,  21  Ind.  384, 
act  of  Congress  indemnifying  officera  for  illegal  arrests  made  in  obedience 
to  orders  of  superior  officer  is  unconstitutional ;  Cory  v.  Carter,  48  Ind.  346, 
17  Am.  Rep.  751,  a  statute  providing  for  separate  schools  for  "colored  chil- 
dren" is  not  in  conflict  with  Federal  Constitution ;  Butler  v.  State,  97  Ind. 
382,  provisions  of  Federal  Constitution  do  not  govern  trials  of  criminal 
offenses  against  the  laws  of  a  State ;  State  v.  Boswell,  104  Ind.  542,  4  N.  E. 
676,  provisions  of  Federal  Constitution,  respecting  presentment  of  charges 
of  felony,  do  not  apply  to  Statp  courts;  Boyd  v.  Ellis,  11  Iowa,  99,  State 
law  providing  for  summary  foreclosure  of  mortgage  is  constitutional ;  State 
v.  Wells,  46  Iowa,  663,  presentment  or  indictment  not  necessary  in  State 
courts ;  State  v.  Bamett,  3  Kan.  253,  87  Am.  Dec.  472,  where  defendant  was 
charged  by  information  and  not  indictment;  State  v.  Majors,  16  Kan.  444. 
.  action  of  commissioners,  under  State  law,  in  removing  defaulting  county 
treasurer,  is  valid;  State  v.  Jackson,  21  La.  Ann.  575,  statute  authorizing 
prosecutions  on  information  not  in  conflict  with  Constitution;  Common- 
wealth V.  Hitchings,  5  Gray,  485,  amendment  prohibiting  excessive  bail,  fines 
and  cruel  and  unusual  punishments,  not  applicable  to  State  governments; 
Jones  V.  Robbins,  8  Gray,  346,  a  statute  authorizing  a  single  magistrate  to 
try,  and  to  pass  sentence  in  a  criminal  case  is  constitutional;  Trombley  v. 
Humphrey,  23  Mich.  482,  9  Am.  Rep.  102,  a  State  has  no  authority  to  ap- 
propriate private  property  for  the  public  use  of  the  United  States ;  Weimer 
V.  Bunbury,  30  Mich.  208,  statute  authorizing  summary  process  against 
delinquent  tax  collectors,  not  in  violation  of  the  Federal  Constitution; 
Martin  v.  Dix,  52  Miss.  58,  24  Am.  Rep.  663,  the  taking  of  private  prop- 
erty by  taxation  is  not  contrary  to  the  Constitution ;  State  v.  Schricker,  29 
Mo.  266,  act  regulating  practice  in  criminal  cases  is  constitutional;  North 
Missouri  R.  R.  v.  Maguire,  49  Mo.  495,  8  Am.  Rep.  142,  ordinance  regulat- 
ing taxation  not  repugnant  to  Constitution;  Clark  v.  Mitchell,  64  Mo.  572, 
plea  that  rent  due  plaintiff  was  paid  to  military  authorities,  at  their  de- 
mand, to  assist  in  carrying  on  the  war,  is  not  a  sufficient  defense ;  St.  Louis 
V.  Richeson,  76  Mo.  478,  adopts  this  construction  as  to  the  fifth  amendment. 
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and  recognizes  the  opposite  effect  of  the  Fourteenth  Amendment;  State  7. 
Kaub,  19  Mo.  App.  150,  the  fourth  amendment  has  no  application  to  the 
judiciary  of  a  State;  Bohanan  v.  Sfate,  18  Neb.  77,  53  Am.  Bep.  806,  24 
N.  W.  399,  provision  in  Federal  Constitution  regarding  jeopardy  has  no 
application  to  State  courts ;  Eldridge  v.  City  of  Binghamton,  120  N.  Y.  313, 
24  N.  E.  463,  provision  of  Constitution  protecting  property  rights  has  no 
application  to  exercise  of  right  of  eminent  domain  by  a  State;  Raleigh  R. 
R.  Co.  V.  Davis,  2  Dev.  &  B.  459,  a  State  is  not  forbidden  by  "Federal  Con- 
stitution from  taking  private  property-;  State  v.  Newsom,  5  Ired.  251,  an 
act  to  prevent  free  persons  of  color  from  carrying  firearms  is  not  uncon- 
stitutional ;  State  v,  Caldwell,  115  N.  C.  803,  20  S.  E.  526,  a  statute  provid- 
ing  that  assailant  inflicting  a  mortal  wound  shall  be  prosecuted  where  tho 
death  happens  is  constitutional;  Toledo  Bank  v.  Bond,  1  Ohio  St.  687, 
affirms  construction  laid  down  and  holds  charter  of  a  private  corporation 
I  not  a  contract  within  provision  prohibiting  laws  impairing  obligations; 

State  V.  Paul,  5  R.  I.  196,  act  for  the  suppression  of  certain  nuisances  not 
in  violation  of  the  Constftution ;  State  v.  Fl3mn,  16  R.  I.  11,  11  Atl.  171, 
act  declaring  any  person,  three  times  convicted  of  intoxication,  a  common 
drunkard  and  fixing  penalty  for  offense,  is  constitutional;  In  re  Liquors 
of  Fitzpatrick,  16  R.  I.  63,  11  Atl.  775,  searches  and  seizures  conducted  in 
due  form  are  not  unconstitutional ;  State  v.  Brown  Mfg.  Co.,  iS  R.  I.  20, 
17  L.  B.  A.  859,  25  Atl.  248,  an  act  requiring  manufacturers  to  pay  their 
employees  weekly  is  constitutional;  State  v.  Starling,  15  Rich.  128,  State 
law  dispensing  with  the  presentment  of  a  grand  jury  is  constitutional; 
State  V.  Shumpert,  1  S.  C.  86,  to  same  effect;  State  v.  Aiken,  42  S.  C.  248, 
26  L.  B.  A.  358,  20  S.  E.  231,  the  State  by  its  police  power  can  assume  en- 
tire control  and  management  of  the  sale  of  liquors;  State  v.  Brennan, 
2  S.  D.  388,  50  N.  W.  625,  State  law  regulating  or  prohibiting  sale  of 
liquors  is  constitutional;  State  v.  Rankin,  4  Cold.  153,  a  prisoner  may  be 
subjected  to  a  different  and  double  punishment,  for  the  same  act,  making 
two  different  offenses;  Andrews  v.  State,  3  Heisk.  172,  174,  8  Am.  Bep. 
10,  11,  State  law  prohibiting  the  carrying  of  deadly  weapons  is  constitu- 
tional; Frierson  v.  General  Assemjily  Presb.  Church,  7  Heisk.  703,  an  act 
incorporating  "Gen'i  Assembly  of  the  Presbyterian  Church  in  the  Confed- 
erate States,"  is  constitutional;  Greenwood  v.  State,  6  Baxt.  568,  32  Am. 
Bep.  540,  conviction  by  municipal  authorities  is  no  bar  to  a  prosecution  for 
same  offense  by  State;  State  v.  Duke,  42  Tex.  457,  the  State  has  power  to 
prohibit  the  unlawful  carrying  of  weapons,  but  indictment  discharged  for  ^ 
failure  to  allege  the  offense;  Cox  v.  State,  8  Tex.  App.  285,  a  statute  au- 
thorizing a  judge  to  change  venue  of  a  felony  case  is  constitutional;  Lin- 
coln V.  Smith,  27  Vt.  336,  the  legislature  has  power  to  pass  a  law  prohibit- 
ing traffic  in  liquor  and  subjecting  it  to  forfeiture;  State  v.  Hodgson,  66 
Vt.  156,  28  Atl.  1095,  to  same  effect;  Commonwealth  v.  Byrne,  20  Gratt. 
/  186,  State  may  assess  taxes  on  licenses;  Miller  v.  Commonwealth,  88  Va. 
623,  15  L.  B.  A.  444,  14  S.  E.  163,  affirms  this  construction,  but  declares 
statute  contrary  to  State  Constitution ;  Lybarger  v.  State,  2  Wash.  556,  27 
Pac.  450,  indictment  by  a  grand  jury  is  neither  a  constitutional  nor  a  sub- 
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stantial  light;  Peeroe  y.  Kitzmiller,  19  W.  Va.  573,  before  the  ratification 
of  the  Fonrteenth  Amendment,  States^ might  divest  vested  rights  of  proj)- 
erty;  Ex  parte  McNeeley,  36  W.  Va.lNS,  32  Am.  St.  Rep.  841,  15  L.  R.  A. 
230,  14  S.  E.  440,  statute  regulating  place  of  trial  of  a  person  committing 
a  crime  partly  in  one  State  and  partly  in  another  is  constitutional ;  Martin 
V.  Johnson,  11  Tex.  Civ.  App.  634,  33  S.  W.  308,  the  United  States  Consti- 
tution docs  not  prohibit  States  from  imposing  excessive  fines;  Ex  parte 
Snyder,  29  Mo.  App.  264,  provision  forbidding  a  person  to  be  twice  placed 
in  jeopardy  not  applicable  to  State  prosecutions;  dissenting  opinion  in 
Coleman  v.  Tennessee,  97  U.  S.  539,  24  L.  Ed.  1130,  arguing  that  a  person 
held  by  Tennessee  courts  on  charge  of  murder  committed  while  in  the  mili- 
tary service  of  the  United  States  should  not  be  discharged  by  Federal 
court ;  dissenting  opinion  in  Brown  v.  Walker,  161  U.  S.  624,  40  L.  Ed.  830, 
16  Sup.  Ct.  988,  arguing  that  Interstate  Commerce  Act  compelling  witnesses 
to  testify  and  guaranteeing  them  immunity  is  contrary  to  fifth  amendment ; 
dissenting  opinion  in  Jacoway  v.  Denton,  25  Ark.  666,  aiguing  that  State 
Constitution  impairing  the  obligation  of  slave  contracts  not  in  violation  of 
the  Federal  Constitution;  dissenting  opinion  in  Taylor  v.  Porter,  4  Hill, 
149,  arguing  that  statute  authorizing  the  laying  out  of  private  roads  is  not 
unconstitutional;  dissenting  opinion  in  Newcomb  v.  Smith,  2  Pinn.  143, 
arguing  tFat  a  territorial  government  has  no  authority  under  the  Constitu- 
tion to  take  private  property  for  public  use;  The  Justices  v.  Murray, 
9  Wall.  278,  19  L.  Ed.  660,  on  appeal  to  Federal  courts,  facts  tried  by  jury 
in  State  court  must  be  re-examined  according  to  common-law  rules;  dis- 
senting opinion  in  Slaughter-house  Cases,  16  Wall.  125,  21 L.  Ed.  424,  arguing 
an  act  of  legislature  creating  a  monopoly  abridges  the  privileges  and  im- 
munities of  citizens  of  United  States  under  the  Fourteenth  Amendment; 
dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S.  360,  36  L.  Ed.  466,  12 
Sup.  Ct.  707,  while  the  eighth  amendment  prohibiting  cruel  and  unusual 
punishments  does  not  apply  to  the  State,  the  Fourteenth  Amendment  should 
be  construed  to  restrain  them ;  Lavin  v.  Emigrant  Savings  Bank;  18  Blatchf . 
13, 1  Fed.  652,  approving  this  construction  of  fifth  amendment,  and  holding 
Fourteenth  Amendment  is  an  inhibition  upon  the  States;  Antrim's  Case, 
1  Fed.  Cas.  1063,  construing  a  statute  relating  to  summary  proceedings 
before  a  military  commission;  State  v.  Parker,  66  Iowa,  588,  24  N.  W.  226, 
holding  first  trial  abortive  and  defendant  not  in  jeopardy ;  Chrane  v.  Reeder, 
28  Mich.  533,  15  Am.  Rep.  228,' in  discussion  of  removal  of  causes;  State 
V.  Glen,  7  Jones  (N.  C),  331,  State  Constitution  supposed  to  grant  the 
same  rights  of  property  as  granted  by  Federal  Constitution;  State  v.  Wil- 
son, 107  N.  C.  870,  12  S.  E.  323,  in  construction  of  State  Constitution; 
Woodfolk  V.  Nashville  R.  R.  Co.,  2  Swan,  431,  in  discussing  how  and  in 
what  way  compensation  should  be  made  for  private  property  taken  by  right 
of  eminent  domain;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  43,  Fed.  Cas. 
16,151,  giving  history  of  adoption,  objects  and  proper  construction  of  first 
thirteen  amendments;  Clark  v.  Sohier,  1  Wood.  &  M.  375,  Fed.  Cas.  2835, 
holding  Federal  courts  empowered  by  judiciaiy  act  to  enforce  rights  under 
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State  laws;  Bonaparte  v.  Camden  R.  R.  Co.,  1  Bald.  220,  Fed.  Cas.  1617, 
as  settling  this  doctrine,  which  was  discussed  in  that  case. 

Distinguished  in  Brown  v.  Walker,  161  U.  S.  606,  40  L.  Ed.  824,  16  Sup. 
Ct.  650,  holding  provision  as  to  witnesses  under  Interstate  Commerce  Act 
extends  to  prosecutions  in  State  courts;  Sinnickson  v.  Johnson,  17  N.  J.  L. 
146,  34  Am.  Dec.  187,  absence  of  statute  authorizing  construction  of  a  dam, 
to  provide  a  remedy  for  damage  caused  thereby,  is  no  defense  to  action 
for  damages. 

Limitations  In  Federal  Oonstltation  would  not  apply  to  the  State  gov- 
ernments, unless  made  so  applicable  in  terms.. 

Cited  in  dissenting  opinion  in  Ex  parte  Hill,  38  Ala.  501,  arguing  that 
Congress  cannot  suspend  the  issue  of  writs  of  habeas  corpus  by  State 
judges. 

Constitution  of  United  States — When  not  applicable  ^in  State  courts. 
Note,  12  Am.  De^.  548. 

Right  to  sx)eedy  trial.    Note,  41  Am.  Dec  604. 

Maritime  contracts — ^Lien  for  materials  for  construction  of  vessels. 
Note,  13  Am.  Bep.  276. 

General  scox>e  of  constitutional  provisions  guaranteeing  right  of  i^rial 
by  jury.    Note,  1  Ann.  Gas.  704. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution  by 
another  government  for  same  act.    Note,  21  Ann.  Gas.  64. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 
14  L.  B.  A.  601. 

Cruel  and  unusual  punishments.    Note,  35  L.  B.  A.  579. 

Number  and  agreement  of  jurors  necessaiy  to  valid  verdict.    Note, 
43  L.  B.  A:  48. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
325. 

Municipal  duty  and  liability  as  to  drainage.    Note,  61  L.  B.  A.  692. 
Right  to  obstruct  wharf  rights  in  navigable  waters  for  public  purposes^ 
without  condensation.    Note,  34  L.  B.  A.  (N.  S.)  427. 

Miscellaneous.  Cited  in  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239  U.  S. 
630,  60  L.  Ed.  476,  36  Sup.  Ct.  166;  Mohawk  Overall  Co.  v.  Hooker  etc. 
Co.,  235  U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202;  Mayor  of  Cumberland 
V.  Willison,  50  Md.  151,  33,  Am.  B^.  309,  as  showing  that  the  opinion  of 
the  trial  judge  was  overruled  in  the  Court  of  Appeals  when  the  principal 
case  was  before  the  State  courts;  Greene  v.  Borough  of  Reading,  9  Watts, 
386,  36  Am.  Dec.  129,  application  being  to  decision  in  State  court. 

7  Pet.  252-275,  8  L.  Ed.  675,  VATTIEB  ▼.  HINBE. 

Where  party  whose  Joinder  would  oust  Federal  Jurisdiction  is  necessary 
party  to  complete  final  decree,  yet  his  Joinder  will  be  dispensed  with  if  decreo 
between  other  parties  can  be  so  ftamed  as  not  to  affect  his  interest. 
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Approved  in  Grove  v.  Grove,  93  Fed.  867,  following  rule;  North  Carolina 
Min.  Co.  V.  Westfeldt,  151  Fed.  296,  holding  as  defendants  were  not  neces- 
sary in  decree  to  quiet  title,  their  different  citizenship  would  not  onst 
Federal  court  of  jurisdiction;  Shields  v.  Barrow,  17  How.  140,  15  L.  Ed. 
159,  but  denying  Federal  jurisdiction  because  Circuit  Court  could  not 
rescind  a  contract  as  to  parties  before  it  and  allow  it  to  stand  as  to  those 
outside  its  jurisdiction;  Harrison  v.  Urann,  1  Story,  66,  Fed.  Cas.  6146, 
the  right  to  contradict  averment  of  citizenship  is  a  personal  privil^e  and 
codefendants  have  no  right  to  interfere;  ConoUy  v.  Wells,  33  Fed.  208, 
a  joint  executor  is  an  indispensable  party  in  suit  for  an  accounting ;  Hicklin 
V.  Marco,  56  Fed.  555,  15  U.  S.  App.  55,  it  was  proper  to  dismiss  a  bill 
as  to  a  defendant  who  was  not  an  indispensable  party;  Union  Mill  etc. 
Co.  V.  Dangberg,  81  Fed.  90,  persons  against  whom  no  relief  is  sought 
and  who  claim  no  adverse  rights  are  not  necessary  parties;  Tug  River  Coal 
Co.  V.  Brigel,  86  Fed.  820,  dismissing  bill  as  to  dispensable  parties  with- 
out the  court's  jurisdicTion ;  Griffin  v.  Lovell,  42  Mi$s.  404,  refusing  to  join 
a  party  at  hearing  of  bill  in  foreclosure,  where  the  decree  could  not  preju- 
dice any  of  the  parties ;  dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S. 
758,  27  L.  Ed.  464,  2  Sup.  Ct.  167,  Circuit  Court  has  power  to  restrain 
State  officers  from  diverting  funds  in  executing  an  unconstitutional  ordi- 
njuice,  though  their  principal,  the  State,  cannot  be  made  a  party;  Wi^ins 
V.  Railway  Co.,  1  Hask.  126,  Fed.  Cas.  17,626,  in  discussion  of  jurisdiction 
of  Circuit  Courts  over  parties  to  suits  in  equity. 

Beversal  of  original  decree  cannot  annul  written  consent  of  parties  to 
admission  of  certain  testimony  where  no  rights  of  other  parties  intervened  at 
rehearing. 

Cit6d  in  In  re  Brockway,  12  Fed.  71,  admitting  evidence  of  witnesses  at 
former  trial,  on  proof  of  their  death  or  removal  from'  the  jurisdiction ; 
Sheidley  v.  Aultman,  18  Fed.  666,  testimony  competent  when  deposition 
was  taken  is  not  affected  by  subsequent  death  of  the  party;  Neis  v.  Far- 
quharson,  9  Wash.  516,  37  Pac.  700,  death  of  party  to  an  action  and  sub- 
stitution of  legal  representative  will  not' render  inadmissible  deposition 
of  an  adverse  party.  • 

Bules  of  law  respecting  purchaser  without  notice  are  formed  only  for 
protection  of  one  purchasing  legal  estate,  and  paying  purchase  money  with- 
out knowledge  of  outstanding  equity. 

Approved  in  Iowa  Land  etc.  Co.  v.  United  States,  217  Fed.  13,  133 
C.  C.  A.  121,  holding  where  one  fraudulently  obtains  allotment  of  land 
in  the  name-  of  his  dead  son,  he  can  convey  no  title ;  In  re  Kanter,  215  Fed. 
277,  holding  court  must  allow  claim  of  bankrupt's  children,  when  the  right 
to  services  has  been  relinquished  by  father;  Hopkins  v.  Hebard,  194  Fed. 
320,  114  C.  C.  A.  261,  holding  purchaser  of  property  in  litigation  cannot 
sue  for  new  trial  on  grounds  of  newly  discovered  evidence  six  years  after 
adverse  decree;  Lindblom  v.  Rocks,  146  Fed.  663,  where  defendant's 
grantor  had  no  title  nor  right  of  possession  to  land  in  controversy  at  time 
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he  attempted  to  sell  right  of  possession  to  defendant,  defendant  acquired 
no  title  and  could  not  set  up  bona  fide  purchase;  Johnson  v.  Georgia  Loan 
etc.  Co.,  141  Fed.  597,  598,  bona  fide  purchaser  must  allege  want  of  actual 
notice  and  actual  payment  of  purchase  price  independently  of  recitals  in 
deed;  Shook  v.  Southern  B.  &  L.  Assn.,  140  Ala.  579,  37  South.  410,  bene- 
ficiary in  void  trust  deed  executed  by  husband  and  wife  conveying  realty 
belonging  in  equity  to  wife,  husband  iiaving  legal  title,  to  ^ecure  husband's 
debt,  is  not  bona  fide  purchaser  without  notice  of  wife's  equity;  Wenz  v. 
Pastene,  209  Mass.  363,  95  N.  E.  794,  holding  purchaser  at  foreclosure  sale 
takes  subject  to  existing  lease  where  he  has  notice  of  it;  Slaughter  t^. 
Coke  Co.,  34  Tex.  Civ.  602,  79  S.  W.  865,  under  conveyance  reciting  grantor 
sold  all  right,  title  and  interest  in  certain  lands  transferred  to  grantor 
by  order  of  Commissioner's  Court  and  contract  for  deed,  grantee  took 
only  grantor's  title;  Allen  v.  Kane,  79  Wash.  258,  140  Pac.  538,  holding 
where  conveyance  has  been  made  in  fraud  of  creditors,  all  payments  made 
after  notice  to  grantee  are  liable  for  grantor's  debts;  Townsend  v.  Little, 
109  U.  S.  512,  27  Jj,  Ed.  1015,  3  Sup.  Ct.  362,  holding  bona  fide  purchaser 
of  legal  estate,  without  notice,  entitled  to  priority  in  equity  as  well  as  law ; 
Magniac  v.  Thompson,  1  Bald.  361,  Fed.  Cas.  8956,  where  defendant  was 
a  bona  fide  purchaser  without  notice  of  a  prior  marriage  contract ;  McCor- 
mack  V.  James,  36  Fed.  18,  an  unrecorded  deed  is  not  notice  to  a  subse- 
quent purchaser;  Texas  Lumber  Co.  v.  Branch,  60  Fed.  202,  23  IJ.  S.  App. 
204,  grantors  having  no  legal  or  equitable  title,  an  innocent  purchaser 
took  with  notice;  Overall  v.  Taylor,  99  Ala.  18,  11  Sc^uth.  739,  a  sub- 
purchaser^ knowing  that  part  of  purchase  money  is  unpaid,  is  chargeable 
with  notice  of  vendor's  lien;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  351,  46 
Am.  St.  Bep.  66,  13  South.  954,  the  equitable  title  of  seller  of  pumping 
engines  will  prevail  against  a  purchaser  of  the  realty,  unless  he  estab- 
lishes that  he  is  a  bona  fide  purchaser  without  notice;  Byers  v.  Fowler, 
12  Ark.  286,  64  Am.  Dec.  288,  where  property  is  purchased  for  the  use 
of  defendant  in  execution  in  fraud  of  creditors,  a  subsequent  vendee,  with 
knowledge  of  fraud,  will  not  be  protected;  Taylor  v.  Weston,  77  Cal.  537, 
20  Pac.  64,  assignee  of  holder  of  certificate  of  purchase  not  protected  by 
rule  as  to  bona  fide  purchasers;  Anderson  v.  Northrop,  30  Fla.  662,  12 
South.  330,  where  an  executrix  sold  real  property  and  afterward  pur- 
chased it  herself,  the  equities  of  cestui  que  trustents  were  not  barred; 
Jordan  v.  Pollock,  14  Ga.  160,  instruction  that  notice  might  be  inferred 
from  facts  in  evidence  was  proper;  Smith  v.  Cottrell,  94  Ind.  382,  where 
a  mortgagee  has  actual  notice  of  pendency  of  suit  in  ejectment,  he  is  not 
protected  as  having  acquired  interest  in  good  faith;  Norton  v.  Williams, 
9  Iowa,  533,  where  purchaser  at  sheriff's  sale  had  actual  notice  of  prior 
deed;  Kitteridge  v.  Chapman,  36  Iowa,  350,  actual  payment  of  purchase 
money  necessary  to  protection  of  subsequent  purchaser ;  Price  v.  McDonald, 
1  Md.  415,  64  Am.  Bee.  661,  information  which  ought  to  have  put  purchaser 
on  inquiry  is  sufficient  notice ;  Paul  v.  Fulton,  25  Mo.  163,  notice  presumed 
where  purchase  money  was  not  paid;  Farmers'  Bank  v.  Kimball  Milling 
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Approved  in  Grove  v.  Grove,  93  Fed.  867,  following  rule;  North  Carolina 
Min.  Co.  V.  Westfeldt,  161  Fed.  296,  holding  as  defendants  were  not  neces- 
sary in  decree  to  quiet  title,  their  different  citizenship  would  not  oust 
Federal  court  of  jurisdiction;  Shields  v.  Barrow,  17  How.  140,  15  L.  Ed, 
159,  but  denying  Federal  jurisdiction  because  Circuit  Court  could  not 
rescind  a  contract  as  to  parties  before  it  and  allow  it  to  stand  as  to  those 
outside  its  jurisdiction;  Harrison  v.  Urann,  1  Story,  66,  Fed.  Cas.  6146, 
the  right  to  contradict  averment  of  citizenship  is  a  personal  privil^e  and 
codefendants  have  no  right  to  interfere;  ConoUy  v.  Wells,  33  Fed.  208, 
a  joint  executor  is  an  indispensable  party  in  suit  for  an  accounting ;  Hicklin 
v.  Marco,  56  Fed.  655,  15  U.  S.  App.  55,  it  was  proper  to  dismiss  a  bill 
as  to  a  defendant  who  was  not  an  indispensable  party;  Union  Mill  etc. 
Co.  V.  Dangberg,  81  Fed.  90,  persons  against  whom  no  relief  is  sought 
and  who  claim  no  adverse  rights  are  not  necessary  parties;  Tug  River  Coal 
Co.  V.  Brigel,  86  Fed.  820,  dismissing  bill  as  to  dispensable  parties  with- 
out the  court's  jurisdicTion ;  Griffin  v.  Lovell,  42  Mi^s.  404,  refusing  to  join 
a  party  at  hearing  of  bill  in  foreclosure,  where  the  decree  could  not  preju- 
dice any  of  the  parties ;  dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S. 
758,  27  L.  Ed.  464,  2  Sup.  Ct.  167,  Circuit  Court  has  power  to  restrain 
State  officers  from  diverting  funds  in  executing  an  unconstitutional  ordi- 
mince,  though  their  principal,  the  State,  cannot  be  made  a  party;  Wiggins 
V.  Railway  Co.,  1  Hask.  126,  Fed.  Cas.  17,626,  in  discussion  of  jurisdiction 
of  Circuit  Courts  over  parties  to  suits  in  equity. 

Beversal  of  original  decree  cannot  annul  written  consent  of  parties  to 
admission  of  certain  testimony  where  no  rights  of  other  parties  intervened  at 
rehearing. 

Cited  in  In  re  Brockway,  12  Fed.  71,  admitting  evidence  of  witnesses  at 
former  trial,  on  proof  of  their  death  or  removal  from'  the  jurisdiction ; 
Sheidley  v.  Aultman,  18  Fed.  666,  testimony  competent  when  deposition 
was  taken  is  not  affected  by  subsequent  death  of  the  party;  Neis  v.  Far- 
quharson,  9  Wash.  516,  37  Pac.  700,  death  of  party  to  an  action  and  sub- 
stitution of  legal  representative  will  not  *  render  inadmissible  deposition 
of  an  adverse  party.  • 

Bales  of  law  respecting  purchaser  without  notice  are  formed  only  for 
protection  of  one  purchasing  legal  estate,  and  paying  purchase  money  with- 
out knowledge  of  outstanding  equity. 

Approved  in  Iowa  Land  etc.  Co.  v.  United  States,  217  Fed.  13,  133 
C.  C.  A.  121,  holding  where  one  fraudulently  obtains  allotment  of  land 
in  the  name-  of  his  dead  son^  he  can  convey  no  title ;  In  re  Kanter,  215  Fed. 
277,  holding  court  must  allow  claim  of  bankrupt's  children,  when  the  right 
to  services  has  been  relinquished  by  father;  Hopkins  v.  Hebard,  194  Fed. 
320,  114  C.  C.  A.  261,  holding  purchaser  of  property  in  litigation  cannot 
sue  for  new  trial  on  grounds  of  newly  discovered  evidence  six  years  after 
adverse  decree;  Lindblom  v.  Rocks,  146  Fed.  663,  where  defendant's 
grantor  had  no  title  nor  right  of  possession  to  land  in  controversy  at  time 
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-  notice  i^d  actua  payment  of  n  ^Jh  P««haser  must  allege  want  of  actual 
deed;  Shook  v.tou7irB.l  r^^  ITAuT^t^^l  4^^  '" 
ficiary  in  void  trust  deed  executed  by  hiba^d  and  ^fi  !  ■^^'  ''^^ 

belonging  in  equity  to  wife,  husband  1*^371,^^^10  T''^:^"''^*?^ 
debt  is  not  bona  fide  purchaser  withoSS^if  iSe's  S'w  *"^ ' 
Pastene,  209  Mass.  363,  95  N.  E.  794,  holding  purch^er  atX^l'n,  T 

«ad  an  'r^^tdS^TiZtVSk^^^^^^^ 

by  order  of  Commissioner's  Court  and  contract  foT  dSrt^^tf  T   ^ 
only  grantor's  title;  Allen  v.  Kane,  79  Wash^lJs  140  S  ^^  t  ,?"'' 
where  conveyance  has  been  made  in'fraud  of  cSo^  aJ'aStsS 
after  notice  to  grantee  are  liable  for  grantor's  debts-  TownJn^       t  u!. 
109  U.  S.  512,  27  i.  Bd.  1016,  3  Sup.  Ct.  362,  hoWW  Ln  "fil  >!"''' 

of  legal  estate,  without  notice,  entitled  to  prioritH^JraS  1^^^"" 
Magniac  v.  Thompson,  1  Bald.  361.  Fed.  Cas.  ^56.  where  TeSa^.        ' 
a  bona  fide  purchaser  without  notic^  of  a  prior  marriage  'ontrrtM  *- 
mack  V.  J«„es,  36  Ted.  18.  an  unrecorded  deed  is  nTnotlt 'a  sfbl 
quent  purchaser;  Texas  Lumber  Co.  v.  Branch,  60  Fed.  202,  23  U  S   A.^" 

t^L  ^^u"'^.^""'''^  "*'  ''^'  •*'  equitable  title,  an  innocent  purchase; 
took  with  notice;  Overall  v.  Taylor,  99  Ala.  18,  11  South.  739.  a  sub- 
purchaser, knowing  that  part  of  purchase  money  is  unpaid,  is  chargeable 
with  notice  of  vendor's  lien;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  351.  46 
Am.  Bt  S(v.  65,  13  South.  954,  the  equitable  title  of  seller  of  pumpin? 
engines  will  prevail  against  a  purchaser  of  the  realty,  unless  he  estab- 
lishes that  he  IS  a  bona  fide  purchaser  without  notice ;  Byers  v.  Fowler, 
f  ,  ,  •  ^^'  ^  ■*™-  ^-  288,  where  property  is  purchased  for  the  use 
of  defendant  in  execution  in  fraud  of  creditors,  a  subsequent  xtaSre,  with 
knowledge  of  fraud,  will  not  be  protected ;  Taylor  v.  Weston,  ~  C«J.  537, 
20  Pae.  64,  assignee  of  holder  of  certificate  of  purchase  not  proMcted  by 
rale  as  to  bona  fide  purchasers ;  Anderson  v.  Northrop,  30  fU.  662,  12 
South.  330,  where  an  executrix  sold  real  property  and  aflenrard  pur- 
chased it  herself,  the  equities  of  cestui  que  trustents  were  not  barred; 
Jordan  v.  Pollock.  14  Ga.  160.  instraction  that  notice  might  be  inferred 
from  facts  in  evidence  was  proper;  Smith  v.  Cottrell,  9*  Awl  382,  where 
a  mortgagee  has  actual  notice  of  pendency  of  suit  in  ejeftaent,  he  is  not 
protected  as  having  acquired  interest  in  good  faith;  A'ert«>  v.  William* 
9  Iowa.  533,  where  purchaser  at  sheriff's  sale  had  «*««'  notice  of  prior 
deed;  Kitteridge  v.  Chapman,  36  Iowa.  360,  aetiw/ p*."^*  of  pure*** 
money  necessary  to  protection  of  subsequent  purci«s«'''  ^"^  ▼•  if cDo"*** 
1  Md.  415.  54  Am.  Dec.  661,  information  which  oagM  to  Aave  put  pW*^' 
on  inquiry  is  sufficient  notice ;  Paul  v.  Fulton.  25  Uo-  l^f  notice  1"^^ 
where  purchase  money  was  not  paid;  Farmers' Bf^  t.  KimW'*"^ 
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Co.,  1  S.  D.  400,  36  Am.  St.  Rep.  748,  47  N.  W.  406,  want  of  notice,  pay- 
ment of  a  valuable  consideration  and  good  faith  are  affirmative  matters 
to  be  pleaded  and  proved  by  defendant;  Miller  v.  Fraley,  23  Ark.  740, 
where  possession  and  title  were  presumed  to  be  legal  in  the  absence  of 
contrary  proof. 

Distinguished  in  Fountain  v.  Pateman,  189  Ala.  164,  66  South.  79,  hold- 
ing where  land  sold  under  void  foreclosure  sale  travels  to  hands  of  bona 
fide  legal  owners,  the  equities  of  mortgagor's  heirs  will  not  prevail ;  Rateau 
V.  Bernard,  3  Blatchf.  248,  Fed.  Cas.  11,579,  injunction  granted  to  restrain 
.vendee  from  parting  with  goods,  averred  to  have  been  purchased  with 
knowledge  of  his  vendor's  wrongful  possession. 

Protection  of  purchaser  for  value  without  notice.    Note,  21  £.  B.  C. 
749. 

Purchaser  of  an  equitable  title  Is  bound  to  take  notice  of  any  prior 
equity. 

Approved  in  Houser  v.  Richardson,  90  Mo.  App.  140,  holding  when 
equitable  owner  assigns  his  interest  in  chose  in  action,  legal  title  to  which 
is  held  by  trustee,  assignee  must  notify  trustee,  to  protect  himself  against 
claim  of  subsequent  assignee;  Oil  etc.  Co.  v.  Teel,  95  Tex.  592,  68  S.  W^ 
981,  holding  assignee  of  purchaser  of  merely  equitable  right  in  lands  not 
protected  as  innocent  purchaser  against  defense  by  owner  of  fraud  in 
obtaining  contract  from  him;  Boone  v.  Chiles,  10  Pet.  212,  9  L.  Ed.  400» 
where  answers  did  not  contain  necessary  averments  of  legal  title,  to  pro- 
tect defendants  against  a  prior  equity;  Smith  v.  Orton,  131  U.  S.  Ixxviii, 
18  L.  Ed.  64,  assignee  of  chose  in  action  takes  subject  to  equities  of  original 
debtor;  In  re  Hook,  11  N.  B.  R.  285,  12  Fed.  Cas.  464,  where  overdue 
promissory  notes  were  delivered  to  holder  without  indorsement  he  was 
chargeable  with  notice;  Amory  v.  Lawrence,  3  Cliff.  533,  Fed.  Cas.  336, 
where  an  absolute  deed  is  intended  as  a  mortgage,  a  subsequent  purchaser 
with  notice  stands  in  the  place  of  equitable  mortgagee ;  Butler  v.  Douglas, 
1  McCrary,  631,  3  Fed.  614,  where  vendors  having  but  an  equitable  in- 
terest in  land  conveyed  the  same  by  deed;  Latham  v.  Barney,  4  McCrary, 
605,  14  Fed.  446,  where  purchasers  under  contract  of  sale  took  only  an 
equitable  interest;  Wallerton  v.  Snow,  5  McCrary,  69,  15  Fed.  404,  mort- 
gagee of  equitable  interest  in  a  pre-emption  claim  cannot  take  more  than 
mortgagor's  interest;  American  Mortgage  Co.  v.  Hopper,  64  Fed.  560,  29 
U.  S.  App.  12,  where  pre-emptor  had  acquired  an  equitable  interest,  pro- 
viding his  acts  were  legal,  his  grantee  takes  with  notice;  California  Red- 
wood Co.  V.  Litle,  79  Fed.  856,  to  the  same  effect ;  Ketchum  v.  Creagh, 
53  Ala.  227,  purchaser  on  credit  at  probate  sale  takes  but  an  equity  and 
his  assignee  is  charged  with  notice;  Dunn  v.  Barnum,  51  Fed.  361,  10 
U.  S.  App.  86,  a  person  claiming  a  quitclaim  deed  is  chai^able  with 
notice;  Smith  v.  Perry,  56  Ala.  269,  assignee  of  bankrupt  chai^feable  with 
all  prior  equities;  Shorter  v.  Frazer,  64  Ala.  81,  vendee  took  but  an  equi- 
table interest  where  his  vendor  received  a  deed  from  unauthorised  sale  by 
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gaardian  and  paid  only  a  part  of  purchase  money;  Warren  v.  Liddell, 
110  Ala.  247,  20  South.  94,  purchaser  of  property  from  one  in  possession 
under  conditional  sale  acquires  only  conditional  title  of  his  vendor;  Shelton 
Y.  Lewis,  27  Ark.  198,  wards  are  entitled  to  land  purchased  with  their 
money,  though  subsequent  purchaser  is  ignorant  of  their  equity;  Dupont 
V.  Wertheman,  10  Cal.  368,  purchaser  from  one  holding  under  unexecuted 
deed  takes  only  his  equitable  interest;  Wallace  v.  Bartle,  21  Iowa,  350, 
89  Am.  Dec.  586,  purchaser  of  equity  at  judicial  sale  takes  subject  to  prior 
equities ;  Watson  ▼.  Phelps,  40  Iowa,  483,  person  holding  title  by  quitclaim 
is  not  r^arded  as  a  bona  fide  purchaser  without  notice ;  Klatt  v.  Dummert, 
70  Minn.  471^  73  N.  W.  405,  where  written  contract  did  not  express  real 
intent  of  parties,  an  innocent  assignee  is  not  protected  from  having  con- 
tract reformed;  Perkins  v.  Swank,  43  Miss.  359,  mortgagee  of  fixed  ma- 
chinery takes  subject  to  prior  mortgage  of  realty;  Bush  v.  Bush,  3  Strob. 
Eq.  134,  51  Am.  Dec.  676,  owner  of  slaves  by  unrecorded  deed  entitled 
to  recover  from  purchaser  at  judicial  sale  under  execution  against  owner's 
husband;  Lynch  v.  Hancock,  14  S.  C.  90,  purchaser  who  had  acquired 
no  l^al  title  took  with  notice  of  prior  mortgage ;  York  v»  McNutt,  16  Tex. 
16,  67  Am.  Dec.  608,  the  assignee  of  a  bond  for  title  takes  it  subject  to  all 
the  defenses  to  which  it  may  have  been  liable  in  hands  of  first  obligee; 
Briscoe  V.  Ashby,  24  Qratt.  476,  478,  purchasers  from  a  trustee  without 
notice  acquired  no  better  rights  than  possessed  by  trustee;  Shoufe  v. 
GrifSths,  4  Wash.  165,  31  Am  St.  Bep.  913,  30  Pac.  94,  mortgage  by  a 
person  having  no  legal  interest  in  land  is  void;  Morehead  v.  Homer,  30 
W.  Va.  552,  4  S.  E.  450,  purchaser  from  one  having  equitable  title  not 
entitled  to  protection  as  bona  fide  purchaser  without  notice. 

Distinguished  in  Flagg  v.  Mann,  2  Sumn.  562,  Fed.  Cas.  4847,  where 
grantee  took  a  legal  title  without  notice. 

Limited  in  Weston  v.  Dunlap,  50  Iowa,  184,  where  party  entitled  to  me- 
chanic's lien  failed  to  file  same  before  property  passed  to  innocent  pur- 
chaser; Johnson  v.  Newman,  43  Tex.  635,  purchaser  of  headright  certificate 
to  land,  without  notice  of  prior  conveyance  of  the  right  thereto  by  grantees 
before  its  issuance,  take  the  better  title. 

Purchaser  of  equitable  title,  whether  and  when  entitled  to  protection 
as  purchaser  in  good  faith  without  notice.  Note,  97  Am.  Dec.  434, 
435. 

Legal  title  prevailing  where  equities  are  equal.    Note,  10  £.  B.  0.  569. 

The  act  for  regulating  processes  In  the  Federal  courts  adopts  the  princi- 
ples and  usuages  of  the  Oourt  of  Ohancery  of  England. 

Cited  in  Lamson  v.  Mix,  14  Fed.  Cas.  1056,  chanceiy  practice  of  Federal 
courts  not  made  to  conform  to  practice  in  State  courts;  Richmond  v. 
Atwood,  52  Fed.  25,  5  U.  S.  App.  151,  17  L.  B.  A.  620,  on  question  df 
appeal  from  interlocutory  decree;  dissenting  opinion  in  Waring  v.  Clarke, 
5  How.  475, 12  L.  Ed.  242,  arguendo. 


7  Pet.  276-286  NOTES  ON  U.  S.  REPORTS.  12U 

Limited  in  Baker  v.  Biddle,  1  Bald.  411,  Fed.  Qas.  764,  holding  changes 
introduced  in  English  chanceiy  courts  since  the  Revolution  are  not  fol- 
lowed in  United  States  courts. 

A  decree  in  chancery  most  conform  to  the  allegatloDB  of  the  iiarty  as 
well  as  to  his  proofs. 

Cited  in  Boone  v.  Chiles,  10  Pet.  209,  9  L.  Ed.  399,  holding  a  deed  not 
admissible  in  a  case  founded  upon  a  contract  of  purchase;  Heatherly  v. 
Hadley,  4  Or.  19,  evidence  of  regularity  of  service  not  admissible,  the 
answer  raising  no  issue  on  that  point. 

Omissions  ft  a  hill  cannot  he  supplied  hy  averments  in  tb»  repUcatton. 

Approved  in  Qoodno  v.  Hotchkiss,  230  Fed.  517,  holding  where  answer 
is  in  fact  cross-bill,  court  must  allow  replication;  Mason  v.  Hartford,  10 
Fed.  335,  holding  a  special  replication  setting  up  new  matter  will  be 
stricken  out;  Byers  v.  Fowler,  12  Ark.  288,  54  Am.  Dec.  289,  failure  of 
answer  to  aver  want  of  notice  of  fraud  cannot  bo  remedied  by  a  general 
replication. 

Denied  in  LelAinon  M.  Co.  v.  Consolidated  Rep.  M.  Co.,  6  Cola.  377, 
holding  new  matter  in  averments  permissible  under  the  Code. 

Necessity  for  calling  subscribing  witnesses  to  prove  attested  instru- 
ments.   Note,  35  L.  B.  A.  326,  335,  343. 

Miscellaneous.  Cited  in  Pierpont  v.  Fowle,  2  Wood.  &  M.  32,  Fed.  Cas. 
11,152,  chancery  cannot  grant  relief  where  there  is  an  adequate  remedy  at 
law. 

7  Pet.  276-286,  8  L.  Ed.  684,  DAVIS  v.  PACEABD. 

Suits  involving  ambassadors,  consuls,  etc.,  are  included  within  the  Judicial 
power  of  the  United  States,  and  the  Judiciary  act  of  1789  gives  to  the  Dia- 
trict  Courts  of  the  United  States  Jurisdiction  of  all  soitn  aRainst  consuls  and 
vice-consuls,  ezcei»t  for  certain  mentioned  offenses. 

Approved  in  Redmond  v.  Smith,  22  Tex.  Civ.  324,  54  S.  W.  637,  and 
Scott  V.  Hobe,  108  Wis.  242,  84  N.  W.  182,  both  upholding  State  juris- 
diction over  actions  against  consuls;  Lorway  v.  Lousada,  1  Low.  79,  Fed. 
Cas.  8517,  in  suit  brought  by  an  alien  against  consul  of  his  nation;  Fro- 
ment  v.  Duclos,  30  Fed.  386,  this  jurisdiction  embraces  all  suits  to  which 
consul  or  vice-constd  is  a  necessary  party;  Bors  v.  Preston,  111  U.  S.  258, 
259,  28  L.  Ed.  421,  4  Sup.  Ct.  409,  410,  holding  Congress  has  power 
to  confer  original  jurisdiction  of  Supreme  Court  upon  subordinate 
courts,  and  jurisdiction  of  Circuit  Court  in  suit  by  citizen  against  an  alien 
is  not  defeated  because  alien  is  a  foreign  consul;  Ames  v.  Kansas,  111 
U.  S.  467,  28  L.  Ed.  489,  4  Sup.  Ct.  446,  following  above  construction,  holds 
that  a  case  to  which  a  State  is  a  party  may  be  removed  to  the  Circuit 
Court  under  act  of  1875;  Gittings  v.  Crawford,  Taney,  5,  7,  Fed.  Cas. 
5465,  holding  constitutional,  act  of  1789,  giving  jurisdiction  to  District 
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Courts  in  civil  cases  against  consuls  and  vice*consnls;  State  v.  Lewis,  14 
Fed.  67,  Congress  can  confer  jurisdiction  upon  Circuit  Courts  in  cases 
brought  by  a  State  against  an  alien;  Delafield  v.  State  of  Illinois,  2  Hill, 
168y  a  State  can  sue  in  a  State  court;  Braithwaite  v.  Jordan,  5  N.  D.  206, 
31  L.  R.  A.  243,  65  N.  W.  703,  action  on  undertaking  in  admiralty  not  a 
proceeding  to  enforce  a  judgment  within  the  rule  giving  exclusive  juris- 
diction to  court  rendering  judgment. 

Jurisdiction  of  action  against   foreign  consul  or  other    commercial 
agent  of  foreign  country.    Note,  19  Ann.  Gas.  916,  917. 

Exemption  and  privileges  of  consuls.    Note,  45  L.  R.  A.  582,  583. 

State  court  has  no  Jurisdiction  in  a  suit  against  tbe  consul  of  a  foreign 
government. 

Cited  in  Sagoiy  v.  Wissman,  2  Ben.  244,  Fed.  Cas.  12,217,  holding  State 
court  had  no  jurisdiction  in  suit  brought  against  a  consul  but  had  .juris* 
diction  of  suit  brought  by  him;  Miller  v.  Van  Loben  Sels,  66  Cal.  342, 
5  Pac.  513,  dismissing  action  against  consul  of  Paraguay;  Walters  v. 
Steamboat  Mollie  Dozier,  24  Iowa,  200,  95  Am.  Dec.  726,  State  court  has 
no  jurisdiction  of  marine  tort ;  Valarino  v.  Thompson,  7  N.  Y.  581,  where 
Supreme  Court  reversed  judgment  against  foreign  consul;  dissenting  opin- 
ion in  Wilcox  v.  Luco,  118  Cal.  647,  62  Am.  St.  Rep.  310,  45  Pac.  677, 
majority  holding  State  courts  have  concurrent  jurisdiction  with  Federal 
courts  under  act  of  1875. 

Denied  in  Wilcox  v.  Luco,  118  Cal.  643,  62  Am.  St  R^p.  307,  50  Pac. 
759,  holding  State  courts  have  concurrent  jurisdiction  With  Federal  courts 
under  act  of  1875. 

Distinguished  in  Deleon  v.  Walter,  163  Ala.  502,  19  Ann.  Oaa.  914,  50 
South.  935,  holding  act  of  1875  gave  State  courts  concurrent  jurisdiction 
in  civil  matters  against  consuls. 

The  Supreme  Court  can  look  only  to  the  record  to  ascertain  what  was 
decided  below. 

Cited  in  Mann  v.  Thruston,  Dall.  (Tex.)  370,  refusing  to  reverse  for 
insufficiency  of  evidence  where  the  facts  were  not  set  out  by  the  bill  of 
exceptions. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.     Note,  63  L.  R.  A.  40. 

Exemption  of  consul  of  foreign  government  from  suit  in  particular  courts 
isjiot  personal  prlvllefce,  but  privilege  of  the  country  or  government  which 
he  represents,  and  he  cannot  waive  it  by  failure  to  plead  it. 

Cited  in  Hollander  v.  Baiz,  41  Fed.  735,  a  consul,  temporarily  represent- 
ing a  foreign  minister  but  in  no  way  authorized  as  official  minister,  was 
properly  sued  in  the  District  Court;  Holtzclaw  v.  Ware,  34  Ala.  308,  ap- 
pellee cannot  waive  statute  of  limitations  barring  appeal  to  order  removing 
appellant  as  executor ;  Dudley  v.  Mayhew^  3  N.  T.  12^  consent  of  defendant 
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cannot  confer  jurisdiction  in  suit  for  infringement  of  patent  right  upon 
a  State  court  Bors  v.  Preston,  111  U.  S.  266,  28  L,  Ed.  420,  4  Sup.  Ct. 
408,  holding  a  consul  might  be  sued  in  Circuit  Court;  Hartford  Ins.  Co. 
V.  Doyle,  6  Biss.  464,  Fed.  Cas.  6160,  Wisconsin  statute  that  no  nonresident 
corporation  should  remove  suit  to  Federal  courts,  having  been  declared 
unconstitutional,  license  cannot  be  revoked  ui)on  application  for  such 
removal. 

Distinguished  in  Sentenis  v.  Ladew,  140  N.  T.  467,  37  Am.  8t.  Bep.  671, 
36  N.  E.  661,  where  plaintiff  brought  suit  for  trespass  upon  property 
situated  out  of  the  State,  he  could  not  set  aside  judgment  and  bring  suit 
in  the  forum  rei  sitae. 

Miscellaneous.  Cited  in  Harrison  v.  Vose,  9  How.  382,  18  L.  Ed.  183, 
in  discussion  enumerating  duties  Of  a  consul;  Holmes  v.  Jenniflon,  14  Pet. 
629,  632,  10  L.  Ed.  628,  630,  in  appeals  the  Supreme  Court  acts  on  facts  as 
well  as  law;  in  writs  of  error  it  acts  only  on  matters  of  law;  Commercial 
Bank  v.  State,  4  Smedes  &  M.  492,  not  in  point. 

7  Pet.  287-291,  8  L.  Ed.  687,  UNION  BANK  OF  aEOBQETOWN  v.  MA- 
QBUDEB. 

Whether  certain  conversation  amounted  to  waiver  of  objection  to  want  of 
demand  and  notice,  or  a  promise  to  pay,  are  questiona  of  fact  for  consideration 
of  jury  under  instructions  from  court. 

Approved  in  Forbert  v.  Montague,  38  Colo.  329,  87  Pac.  1146,  holding 
waiver  may  be  shown  by  acts  as  well  as  declarations;  Dickins  v.  Beal,  10 
Pet.  581,  9  L.  Ed.  541,  where  jury  found  facts,  amounting  to  reasonable 
diligence,  in  giving  notice;  Sigerson  v.  Mathews,  20  How.  600,  15  L.  Ed. 
990,  where  question  as  to  whether  indorser  had  waived  notice  was  left  to 
jury  under  instructions  of  court ;  Lary  v.  Young,  13  Ark.  404,  58  Am.  Dec. 
335,  where  court  sitting  as  a  jury  found  that  there  had  been  a  waiver  of 
demand  and  notice;  Fox  v.  Harding,  7  Cush.  521,  where  the  judge  refused 
to  instruct  the  jury  that  they  were  bound  to  presume  a  waiver  of  all  right 
to  recover  damages  for  breach  of  contract ;  Fuller  v.  Brown,  67  N.  H.  188, 

34  Atl.  463,  whether  acts  of  party  amount  to  waiver  of  alleged  right  is 
for  the  jury;  Carmichael  v.  Bank  of  Pennsylvania,  4  How.  (Miss.)  572, 

35  Am.  Dec.  412,  where  the  court  refused  instruction  that  a  certain  promise 
amounted  to  waiver  of  notice;  Glasgow  v.  Pratte,  8  Mo.  338,  40  Am.  Dec. 
145,  where  consent  of  indorser  to  delay  in  payment  was  not  shown  to  have 
been  communicated  to  holder;  Tebbetts  v.  Dowd,  23  Wend.  384,  386,  dis- 
cussing waiver  of  presentment  and  notice. 

Distinguished  in  Bessenger  v.  Wengel,  161  Mich.  70,  27  L.  B.  A.  (N.  S.) 
616,  125  N.  W.  753,  holding  where  indorsers  had  assured  payee  that  note 
could  not  be  paid  at  maturity,  demand  and  notice  was  not  necessary; 
Jaccard  v.  Anderson,  37  Mo.  101.  where  there  is  no  such  evidence,  or  all 
the  facts  proved,  if  true,  do  not  amount  to  a  waiver,  it  is  purely  a  ques- 
tion of  law« 
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Excusing  demand  and  notice.    Note,  1  Am.  Dec.  99. 

Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 
of  dishonor,  or  subsequent  promise  by  indorser.  Note,  29  L.  B.  A. 
816. 

Payment  must  be  demanded  from  the  maker  of  note,  and  notice  of  non- 
payment forwarded  to  Indorser  within  due  time. 

Cited  in  Toby  v.  Maurian,  7  La.  495,  where  no  demand  was  made  on 
maker;  Union  Ins.  Co.  v.  Rodd,  26  La.  Ann.  715,  where  a  note  was  pro- 
tested without  presentment  or  demand;  Carolina  Nat.  Bank  v.  Wallace, 
13  S.  C.  353,  36  Am.  Rep.  698,  where  indorser  died  before  maturity  of  note 
and  maker  became  executor,  notice  to  executor  necessary  to  charge  in- 
dorser's  estate;  Hutchison  v.  Crutcher,  98  Tenn.  436,  37  L.  R.  A.  98,  39 
S.  W.  729,  a  note  payable  at  a  particular  bank  must  be  presented  there 
and  payment  demanded. 

Distinguished  in  Grandison  v.  Robertson,  231  Fed.  796,  hofding  where 
indorser  of  note  is  secured  by  property  of  corporation  maker,  it  is  doubtful 
whether  demand  of  and  notice  to  him  is  necessary, 

7  Pet  292-323,  8  L.  Ed.  689,  SHAW  ▼.  COOPER. 

The  holder  of  a  defective  patent  may  surrender  it  to  the  department  of 
State,  and  obtain  a  new  one,  which  shall  have  relation  to  the  emanation  of 
the  first. 

Approved  in  Battin  v.  Taggart,  17  How.  83,  15  L.  Ed.  40,  where  new 
patent  was  for  essentially  the  same  machine,  a  dedication  to  the  public 
did  not  accrue ;  Read  v.  Bowman,  2  Wall.  604,  17  L.  Ed.  817,  a  declaration 
that  a  certain  improvement  was  patented  on  a  day  named  is  sufficiently 
supported  by  evidence  of  reissued  patents  granted  on  an  original  patent 
of  date  named;  Hussey  v.  Bradley,  5  Blatchf.  149,  Fed.  Cas.  6946,  reissues 
cover  inventions  made  prior  to,  and  intended  to  be  patented  under, 
original  application;  Carew  v.  Boston  etc.  Co.,  1  Holmes,  47,  Fed.  Cas. 
2398,  assignee  of  patentee's  executor  may  take  reissue  in  his  own  name 
and  for  his  own  benefit;  Ex  parte  Ball,  2  Fed.  Cas.  552,  ordering  commis- 
sioner to  reissue  patents  to  cure  defect  in  original;  French  v.  Rogers,  9 
Fed.  Cas.  792,  inventor  is  not  confined  to  a  single  reissue. 

Patent  rights,  in  the  United  States,  are  founded  exclufively  upon  statn- 
tory  provisions. 

Cited  in  Ex  parte  OUara,  18  Fed.  Cas.  622,  holding  failure  to  renew 
application  for  ten  years  is  abandonment ;  Keene  v.  Wheatley,  14  Fed.  Cas. 
196,  in  general  discussfon  of  copyright. 

The  knowledge  or  use  spoken  of  in  the  act  of  1793,  as  avoiding  a  patent, 
refers  to  the  public  only  and  does  not  apply  to  the  inventor  himself, 
n— 77 
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Cited  in  Elizabeth  v.  Pavement  Co.,  97  U.  S.  134,  24  L.  Ed.  1004,  holding 
use  by  inventor,  or  persons  under  his  direction,  in  good  faith,  to  test 
qualities,  remedy  defects  or  perfect  invention,  not  a  public  use. 

Wliere  knowledge  of  an  Invention  is  surreptitlottsly  obtained  and  com- 
municated to  the  public  the  rights  of  the  inventor  are  not  a£Fected. 

Cited  in  Kendall  v.  Winsor,  21  How.  329,  330,  331,  16  L.  Ed.  168,  169, 
where  jury  found  that  knowledge  of  patent  was  obtained  from  employee 
of  plaintiff,  pledged  to  secrecy;  Pierson  v.  Eagle  Screw  Co.,  3  Story,  408, 
Fed.  Cas.  11,166,  purchaser,  under  a  mere  wrongdoer,  not  protected  in  suit 
for  infringement. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  0.  185. 

No  matter  hy  what  means  an  invention  may  have  been  commuiicated 
to  the  public,  before  a  patent  is  obtained,  any  acqaieflcence  in  public  use  by 
the  inventor  will  be  an  abandonment  of  his  right. 

Approved  in  Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  124,  126, 
holding  that  although  process  was  used  secretly  by  others  than  inventor, 
it  was  a  public  use ;  Victor  Talking  Machine  Co.  v.  American  Graphaphone 
Co.,  140  Fed.  864,  mere  exhibition  of  an  experimentally  constructed  ma- 
chine by  inventor  to  audience,  accompanied  by  explanation  of  invention, 
no  chaige  being  made,  is  not  public  use  so  as  to  defeat  right  to  patent 
applied  for  two  years  afterward;  In  re  Appeals  of  Drawbaugh,  9  App. 
D.  C.  259,  holding  where  it  is  shown  that  inventor  of  transmitter  has 
allowed  public  use  for  number  of  years,  he  will  have  been  deemed  to  have 
slept  on  rights;  McClurg  v.  Kingslandf  1  How.  207,  11  L.  Ed.  104,  where 
patentee  permitted  an  unmolested  and  notorious  use  of  his  invention  prior 
to  application  for  patent;  Planing-Machine  Co.  v.  Keith,  101  U.  S.  484, 
25  L.  Ed.  941,  where  application  for  patent  was  i^efused,  and  nothing 
further  done  by  inventor  to  prevent  public  use  of  invention  for  sixteen 
years;  Egbert  v.'  Lippmann,  104  U.  S.  336,  26  L.  Ed.  756,  the  sale  of  a 
single  article,  containing  invention  is  a  public  use;  Smith  Mfg.  Co.  v. 
Sprague,  123  U.  S.  257,  81  L.  Ed.  144,  8  Sup.  Ct.  126,  where  it  is  estab- 
*  lished  that  there  was  a  public  use  of  invention  by  inventor,  the  burden 
is  upon  him  to  show  that  purpose  was  to  perfect  invention;  Gill  v.  United 
States,  160  U.  S.  430,  40  L.  Ed.  482,  16  Sup.  Ct.  324,  an  employee,  assent- 
ing to  the  use  of  his  invention  by  employer,  cannot,  on  taking  out  patent, 
recover  royalty  for  such  use;  Andrews  v.  Hovey,  5  McCrary,  184,  16  Fed. 
389,  where  inventor  used  invention  to  supply  his  regiment  with  water 
and  invention  was  afterward  in  general  public  use;  Hunt  v.  Howe,  12 
Fed.  Cas.  921,  where  it  appeared  that  machines,  on  substantially  the  same 
principles  had  been  used  publicly  for  years ;  Marcy  v.  Trotter,  16  Fed.  Cas. 
706,  first  inventor's  delay  to  apply  for  patent  for  eight  years  after  second 
inventor  secured  one  bars  application;  Savaiy  v.  Lauth,  21  Fed.  Cas.  553, 
application  file4  fpur  years,  after  perfection  of  invention  is  barred  by 
patent  and  manufacture  of  article  by  another;  Mowry  v.  Barber,  17  Fed. 
Cas.  936,  where  inventor  had  been  manufacturing  and  vending  invention 
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for  several  years  before  application  for  patent;  Spear  v.  Belson,  22  Fed. 
Cas.  903,  where  inventor  delayed  over  five  years  before  applying  for 
patent,  he  was  barred  by  patent  issued  meanwhile  to  another;  Wickersham 
V.  Singer,  29  Fed.  Cas.  1136,  where  the  same  application  was  made  in  a 
similar  case;  Noe  v.  Prentice,  18  Fed.  Cas.  284,  approves  this  rule  in  gen- 
eral discussion,  but  injunction  refused  on  other  grounds;  Andrews  v. 
Hovey,  124  U.  S.  707,  31  L.  Ed.  660,  8  Sup.  Ct.  680,  holding  patent  invalid 
where  invention  had  been  in  public  use  more  than  two  years,  authorities 
reviewed  at  length. 

Modified  in  Allen  v.  Blunt,  2  Wood.  &  M.  142,  Fed.  Cas.  217,  holding, 
under  acts  of  1836  and  1839,  in  order  to  defeat  a  prior  invention,  the 
intervening  use  must  be  public,  with  consent  of  inventor  and  continue  two 
years;  Root  v.  Ball,  4  McLean,  179,  Fed.  Cas.  12,035,  plea  must  aver  an 
abandonment,  or  that  sale  or  use  was  more  than  two  years  before  the 
application;  Jones  v.  Sewall,  3  Cliff.  588,  Fed.  Cas.  7495,  where  similar 
patent  had  been  granted  abroad;  Heniy  v.  Providence  Tool  Co.,  11  Fed. 
Cas.  1188,  discussing  reasons  for  change;  Blackinton  v.  Douglass,  3 
Fed.  Cas.  539,  denying  patent  where  applicant  had  permitted  public  use 
of  articles  for  more  than  two  years;  Lovering  v.  Dutcher,  15  Fed.  Cas. 
1002,  to  same  effeot. 

Distinguished  in  Eastman  v.  Mayor  etc.  of  N.  Y.,  134  Fed.  853^  69 
C.  C.  A.  628,  where  inventor  of  improved  fire-engine  pump  placed  device 
on  engine  of  which  he  was  engineer,  where  it  was  publicly  tested  and  used 
for  years,  and  shown  to  manufacturers  of  engine,  there  is  no  piracy  in 
manufacturer  placing  device  on  another  engine  which  they  sold  to  another 
city;  Davis  v.  Fredericks,  21  Blatchf.  557,  19  Fed.  100,  where  article  was 
manufactured  by  persons  who  had  obtained  it  without  inventor's  knowl- 
edge or  consent,  his  patent  is  not  thereby  void;  Western  Electrid  Co.  v. 
Sperry  Electric  Co.,  58  Fed.  191,  18  U.  S.  App.  177,  delay  for  more  than 
two  years  in  patenting  successftd  experimental  machine  is  not  an  abandon- 
ment. 

Abandonment  of  right  to  patentr    Note,  40  Am.  Dec.  468. 
Abandonment  of  inventions  to  .public.    Note,  47  Am.  Dec.  443,  446, 
447,  448. 

Miscellaneous.  Cited  in  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper 
Co.,  108  Fed.  869,  holding  equity  jurisdiction  over  suit  to  enjoin  infringe- 
ment of  patent  and  for  accounting  not  defeated  by  fact  that  claimant  has 
not  made  use  of  his  patent  where  it  was  but  recently  granted  and  litiga- 
tion necessary  to  determine  its  validity. 

7  Pet.  324-347,  8  L.  Ed.  700,  PEYBOUX  v.  HOWABD. 

Where  repairs  have  been  .made  or  necessaries  furnished  to  a  foreign  ship 
or  ship  of  another  State,  the  general  maritime  law  gives  lien  on  the  ship  as 
secuxltsr* 
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Approved  in  The  Underwriter,  119  Fed.  744,  745,  holding  where  charter- 
party  provided  that  charterer  should  pay  for  all  coal  and  master  should 
be  under  charterer,  no  lien  exists  for  coal  furnished  on  master's  order  in 
foreign  port  across  river  from  home  port;  Yost  v.  Lake  Erie  Transp.  Co., 
112  Fed.  750,  holding  vessels  engaged  in  interstate  or  foreign  commerce, 
owned  by  corporation  of  a  State,  which  are  r^stered  under  Federal  laws, 
and  have  name  of  home  port  in  such  State  painted  on  stern,  cannot  be 
taxed  in  another  State;  Martin  v.  Becker,  169  Cal.  311,  Ann.  Caa.  1916D, 
171,  146  Pac.  669,  holding  mortgage  taken  to  secure  contractor's  debt  will 
not  destroy  materialmen's  lien;  Thomas  v.  Osbom,  19  How.  28,  16  L.  Ed. 
637,  holding  master  of  vessel  had  power  to  create  a  lien  in  case  of  neces- 
sity; The  Grapeshot,  9  Wall.  136,  19  L.  Ed.  654,  proof  of  necessity  essen- 
tial ;  The  Barque  Chusan,  2  Story,  461,  463,  Fed.  Cas.  2717,  lien  for  repairs 
done  in  port  of  New  York,  on  Massachusetts  ship,  determined  by  general 
maritime  law. 

Limited  in  The  Lulu,  1  Abb.  (U.  S.)  193,  Chase's  Dec.  164,  Fed.  Cas. 
8604,  holding  materialman  must  prove  supplies  were  necessary  and  that 
some  special  exigency  .or  necessity  existed  to  require  master  to  obtain 
them  on  credit. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  400,  407. 

The  general  maritime  law  implies  no  lien  for  repairs  or  necessaries  In 
\  the  port  or  State  to  whiclx  the  ship  belongs. 

Approved  in  In  re  Surplus  of  Ship  Edith,  11  Blatchf.  461,  462,  Fed. 
Cas.  4283,  holding  State  law  unconstitutional  and  no  lien  imi>lied  by 
general  law;  Hill  v.  Golden  State,  12  Fed.  Cas.  156,  160,  165,  holding 
charterers  navigating  and  having  exclusive  control  over  vessel  are  con- 
sidered' her  owners,  and  her  character,  as  foreign  or  domestic,  is  deter- 
mined by  their  residence.  Cited,  arguendo,  in  In  re  Steamboat  Jose- 
phine, 39  N.  T.  26,  holding  law  conferring  jurisdiction  on  State  courts 
unconstitutional. 

Denied  in  The  Augusta,  2  Fed.  Cas*  210,  tracing  effect  of  admiralty  rale 
12,  holding,  under  amendment  of  1872,  all  ships,  domestic  or  foreign,  are 
liable  for  supplies  and  repairs;  Whiltaker  v.  Travis,  29  Fed.  Cas.  1116, 
to  same  effect. 

If  maritime  service  was  to  be  performed  in  a  place  within  the  Jurisdic- 
tion of  admiralty,  it  is  within  the  Jurisdiction  of  the  court  to  enforce  a  lien 
given  by  the  local  law. 

Approved  in  The  Robert  Parsons,  191  U.  S.  24,  48  L.  Ed.  76,  24  Sup.  Ct. 
8,  holding  enforcement  of  lien  in  rem  for  repairs  made  in  port  of  State 
to  which  it  belongs  to  canal-boat  plying  on  Erie  canal  is  within  exclusive 
Federal  admiralty  jurisdiction;  The  Roanoke,  189  U.  S.  194,  47  L.  Ed. 
773,  23  Sup.  Ct.  492,  holding  void  2  Ball.  (Wash.)  Code,  §§  5953,  5954, 
creating  preferred  lien  on  ocean-going  vessels  owned  elsewhere  for  labor 
and  materials  furnished  on  order  of  contractor;  Fredericks  v.  Jas.  Rees 
^  Sons  Co.,  135  Fed.  731,  68  C.  C.  A.  368,  Pa.  Act  1858,  giving  lien  for 
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repairs  on  vessels  navigating  certain  rivers  in  State  does  not  apply  to 
dredger-boat  used  only  for  supporting  and  moving  dredging  apparatus; 
The  Iris,  100  Fed.  106,  113,  holding  admiralty  will  enforce  lien  given  by 
Pub.  Stat.  Mass.,  c.  192,  §  14,  to  one  furnishing  labor  or  materials  for 
repair  of  vessel  under  contract  with  owner;  Commonwealth  v.  Ayer  etc. 
Co.,  117  Ky.  169,  77  S.  W.  688,  home  port  of  vessel  engaged  in  interstate 
commerce  is  its  tax  situs  though  owner  resides  in  different  State,  and 
The  Sappho,  94  Fed.  561,  both  arguendo;  The  Sue,  137  Fed.  135;  The 
Steamer  St.  Lawrence,  1  Black,  §29,  17  L.  Ed.  184,  holding  change  of 
twelfth  rule  of  admiralty,  in  1858,  could  not  limit  court's  jurisdiction, 
being  but  a  rule  of  practice,  and  prospective  in  its  operation;  Ex  parte 
McNiel,  13  Wall.  243,  20  L.  Ed.  627,  District  Court  has  jurisdiction  to 
render  judgment  for  services  of  pilot  under  State  law;  The  Lottawanna, 
21  Wall,  579,  22  L.  Ed.  663^  twelfth  rule  of  admiralty  again  changed  in 
1872,  and  practice  in  principal  case  once  more  authority,  but  lien  not 
perfected  in  case  at  bar;  The  J.  E.  Rumbell,  148  U.  S.  12,  37  I»  Ed.  347, 
13  Sup.  Ct.  500,  lien  for  necessary  supplies  and  repairs  in  home  port,  given 
by  State  law,  takes  precedence  of  prior  mortgage  recorded  under  Revised 
Statutes;  The  Glide,  167  U.  S.  611,  613,  614,  615,  42  L.  Ed.  297,  298,  299, 
17  Sup.  Ct.  931,  932,  933,  enforcing  lien  created  by  statutes  of  Massa- 
chusetts for  repairs  and  supplies  in  home  port;  The  Richard  Busteed,  1 
Sprague,  446,  447,  448,  IJpd.  Cas.  11,764,  contracts  for  building  sea-going 
ships  are  maritime,  and  liens  created  by  State  laws  enforceable  in  District 
Courts;  The  Brig  Draco,  2  Sumn.  177,  178,  Fed.  Cas.  4057,  a  bottomry 
bond,  executed  in  home  port,  is  a  maritime  contract,  enforceable  in 
admiralty;  Leland  v.  Ship  Medora,  2  Wood.  &  M.  97,  Fed.  Cas.  8237, 
where  lien  was  waived  by  neglect  to  enforce  it;  The  Harrison,  2  Abb. 
(U.  S.)  75, 1  Sawy.  354,  Fed.  Cas.  5038,  California  statute  declaring  vessels 
subject  to  liens  is  valid;  The  Schooner  Marion,  1  Story,  72,  Fed.  Cas. 
9087,  enforcing  lien  under  common  law  of  Massachusetts;  The  William  T. 
Graves,  14  Blatchf.  191,  Fed.  Cas.  17,759,  lien  had  priority  over  title 
acquired  by  foreclosure  of  mortgage  recorded  prior  to  the  attaching  of 
lien;  The  Calisto,  2  Ware  (Dav.),  30,  Fed.  Cas.  2316,  District  Court  has 
jurisdiction  to  enforce  local  lien;  The  Hull  of  a  New  Ship,  2  Ware  (Dav.), 
201,  Fed.  Cas.  6859,  lien  to  materialmen  and  mechanics,  under  local  law, 
enforceable  in  admiralty;  The  Eliza  Ladd,  3  Sawy.  521,  Fed.  Cas.  4364, 
a  contract  to  furnish  a  ship  with  means  of  propulsion  is  a  maritime  one; 
Holmes  v.  Oregon  &  Cal.  Ry.  Co.,  6  Sawy.  272,  5  Fed.  83,  enforcing  right, 
given  by  State  law,  to  recover  damages  for  death  caused  by  marine  tort; 
The  City  of  Salem,  7  Sawy.  479,  10  Fpd.  845,  lien  under  Oregon  act  does 
not  depend  upon  any  expressed  intention,  on  the  part  of  materialmen, 
to  claim  it;  The  Young  Mechanic,  2  Curt.  405,  Fed.  Cas.  18,180,  lien 
not  extinguished  by  death  or  insolvency  of  owner;  The  Ship  H-arvest, 
01c.  274,  Fed.  Cas.  6175,  where  libel  was  for  services  rendered  in  taking 
care  of  ship  in  port;  Weaver  v.  S.  G.  Owens,  1  Wall.  Jr.  365,  Fed.  Cas. 
17,310,  enforcing  lien  of  ship  chandler;  The  Barque  Unadilla,  8  Ben. 
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478,  Fed.  Cas.  14,332,  lien  under  State  law  will  prevail  over  title  of 
purchaser  with  notice;  The  Propellor  William  T.  Graves,  8  Ben.  670,  Fed. 
Cas.  17,758,  lien  for  repairs  has  priority  over  mortgage  given  before 
repairs  were  made;  Haslett  v.  Enterprise,  11  Fed.  Cas.  785,  where  libel 
was  filed  for  repairs  upon  a  mere  transport  without  propelling  power; 
Schuchardt  v.  Angelique,  21  Fed.  Cas.  745,  enforcing  lien  under  State  law, 
but  refusing  to  it  exclusive  priority  over  other  maritime  liens;  Petrie  v. 
Steam  Tug,  3  Fed.  533,  parties  claiming  under  statutory  lien  for  supplies 
furnished  cannot  object  to  lien  for  building  materials  furnished  under 
same  statute;  Wishart  v.  The  Jos.  Nixon,  43  Fed.  926,  contract  for  care 
of  vessel  a  marine  contract,  and  lien  under  State  law  enforceable  in  rem; 
Lake  v.  The  Manhattan,  46  Fed.  799,  to  the  same  effect  in  suit  for  work 
performed  and  materials  furnished  in  completing  vessel ;  Steamboat  Belfast 
v.  Boon,  41  Ala.  63,  act  creating  lien  in  favor  of  shipper  for  loss  of 
goods  constitutional;  Warren  v.  Kelley,  80  Me.  524,  526,  15  Atl.  50,  51, 
State  law  authorizing  proceedings  in  rem,  to  enforce  liens  on  domestic 
vessels,  is  unconstitutional;  Atlantic  Works  v.  Tug  Glide,  157  Mass.  526, 
34  Am.  St.  Rep.  306,  33  N.  E.  163,  State  law  creating  lien  for  repairs 
valid;  Herrington  v.  Schooner  Hugh  Chisholm,  8  Jones  (N.  C),  8,  lien 
against  domestic  vessel  governed  entirely  by  local  law;  Price  v.  Frankel, 
1  Wash.  Ter.  39,  statute  of  California  does  not  create  lien  until  proceed- 
ings are  instituted  to  enforce  the  liability;  New  Jersey  Steam  Navigation 
Co.  V.  Merchants'  Bank,  6  How.  390,  392,  12  L.  Ed.  485,  486,  confirming 
judgment  upon  a  libel  in  personam  for  loss  of  specie;  Davis  v.  Child,  2 
Ware  (Dav.),  74,  Fed.  Cas.  3628,  afl&rming  principle  in  discussion  of 
admiralty  jurisdiction;  dissenting  opinion  in  Waring  v.  Clarke,  5  How. 
475,  12  L.  Ed.  242,  court  has  not  felt  justified  in  giving  lien  for  repairs 
without  a  statute  because  not  done  in  England;  Atlantic  Works  v.  Tug 
Glide,  157  Mass.  529,  532,  33  N.  E.  165,  in  note  condensing  opinion,  34 
Am.  St.  Rep.  309,  holding  State  courts  have  no  jurisdiction^  to  enforce 
maritime  lien  given  by  State  law;  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  421,  12  L.  Ed.  498,  arguendo. 

Distinguished  in  Steamboat  Orleans  v.  Phoebus,  11  Pet.  184,  9  L.  Ed. 
680,  holding  District  Court  had  no  jurisdiction  to  enforce  master"*s  lien 
given  by  State  law  against  vessel  not  engaged  in  maritime  navigation; 
Hays  v.  Pacific  Mail  etc.  Co.,  17  How.  599,  15  L.  Ed.  255,  ships  duly 
registered  in  New  York,  engaged  in  trade  with  San  Francisco,  not  subject 
to  taxation  under  laws  of  California;  Roach  v.  Chapman,  22  How.  132, 
16  L.  Ed»  295,  contract  for  building  a  ship  is  not  a  maritime  contract,  and 
lien  under  State  law  not  enforceable  at  admiralty;  Crapo  v.  Allen,  1 
Sprague,  185,  Fed.  Cas.  3360,  right  of  action  for  tort  given  by  State  law 
not  enforceable  in  courts  of  admiralty  for  torts  committed  on  high  seas; 
Sheffield  v.  Page,  1  Sprague,  285,  Fed.  Cas.  12,743,  lien  not  presumed  from 
statute  allowing  pilot  fees  in  certain  cases  where  his  services  are  refused; 
The  Alida,  Abb.  Adm.  169,  Fed.  Cas.  199,  dismissing  libel  not  perfected 
as  required  by  statute;   The  Infanta,  Abb.  Adm.  268,  Fed.  Cas.  7030, 
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lien  allowed  by  faw  of  Massachusetts  not  enforceable  against  vessel  for 
labor  and  materials  furnished  in  foreign  port;  Read  v.  The  Hull  of  a  New 
Brig,  1  Story,  247,  Fed.  Cas.  11,609,  affirming  s.  c,  Gilp.  480,  Fed.  Cas. 
3643,  holding  State  law  did  not  apply  where  libelant  was  hired  under 
general  agreement  to  perform  any  kind  of  work  without  reference  to  any 
particular  vessel  or  vessels;  The  Circassian,  11  Blatchf.  474,  475,  Fed.  Cas. 
2726,  affirming  s.  c,  5  Fed.  Cas.  689,  change  of  rule  in  admiralty  cannot 
revive  a  lien  so  as  to  cut  off  titles  acquired  before  such,  new  rule  was 
adopted;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095,  this  jurisdiction 
has  not  been  extended  to  the  lakes;  Udell  v.  The  Ohio,  24  Fed.  Cas.  497, 
builders  of  vessel  have  no  such  interest  therein  as  against  owners,  as 
could  be  subject  to  lien  for  materials  furnished;  The  Brig  £.  A.  Barnard, 
2  Fed.  721,  maritime  liens  have  a  priority  over  liens  given  by  State  stat- 
utes; The  H.  E.  Willard,  52  Fed.  389,  part  owner  of  vessel  can  have  no 
lien  for  supplies  furnished;  Merrick  v.  Avery,  14  Ark.  385,  lien  xmder 
laws  of  Ohio  not  enforceable  in  Arkansas. 

Overruled  in  Maguire  v.  Card,  21  How.  251,  16  L.  Ed.  118,  holding  under 
twelfth  rule  in  admiralty  this  jurisdiction  is  taken  from  the  E^trict 
Courts,  reasons  for  rule  given. 

Denied  in  Jackson  v.  Kinnie,  13  Fed.  Cas.  219,  discussing  various  changes 
hi  practice  under  the  twelfth  rule  of  admiralty.  But  see  The  Lotta- 
wanna,  21  Wall.  579,  22  L.  Ed.  ^68. 

As  to  repairs  or  necessaries  in  port  or  State  to  wbich  ship  belongs,  the 
local  law  of  State  governs  and  no  lien  is  implied  by  courts  of  admiralty. 

Cited  in  Williamson  v.  Hogan,  46  111.  518,  local  law  giving  no  lien 
enforceable  in  admiralty,  the  State  courts  haye  jurisdiction;  Bo  wen  v. 
Peters,  71  Me.  465,  where  partial  owner  used  personal  credit  of  other 
owners  to  procure  repairs. 

The  United  States  District  Court  has  jurisdiction  of  suits  to  recover  for 
maritime  services  performed  substantially  on  sea  or  tide  water. 

Approved  in  Simmons  v.  Steamship  Jefferson,  215  U.  S.  143,  17  Ann. 
Gas.  907,  64  L.  Ed.  130,  30  Sup.  Ct.  54,  holding  salvage  service  rendered 
ship  in  drydock  comes  within  admiralty  jurisdiction ;  Pacific  Mail  S.  S.  Co. 
V.  Schmidt,  214  Fed.  517,  130  C.  C.  A.  657,  holding  claim  for  8ervi<Jes 
rendered  by  steward  while  vessel  was  in  port  is  within  admiralty  juris- 
diction; Hobart  v.  Drogan,  10  Pet.  120,  9  L.  Ed.  367,  in  suit  for  pilotage 
on  the  high  seas  and  navigable  tide  waters ;  Andrews  v.  Wall,  3  How.  573, 
11  L.  Ed.  731,  an  agreement  of  censorship  is  a  contract  capable  of  enforce- 
ment against  property  in  custody  of  court;  Waring  v.  Clarke,  5  How. 
463,  466,  12  L.  Ed.  237,  238,  Courts  of  Admiralty  have  jurisdiction  in 
cases  of  tort  or  collision  happening  upon  river  where  tide  ebbs  and  flows; 
Bulloch  V.  The  Lamar,  4  Fed.  Cas.  658,  admiralty  jurisdiction  extends 
over  the  Savannah  River,  where  the  tide  ebbs  and  flows;  Marshall  v. 
Bazin,  16  Fed.  Cas.  837,  jurisdiction  for  the  transportation  of  passengers 
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may  be  exercised  both  in  rem  and  in  personam;  United  States  v.  Jackson, 
26  Fed.  Cas.  561,  enforcing  penalty  for  failure  to  procure  license,  against 
vessel  navigating  the  "East  River*';  Van  Santwood  v.  The  John  B.  Cole, 
28  Fed.  Cas.  1077,  contract  for  carrying  freight  on  the  Hudson  River 
subject  to  jurisdiction  of  admiralty  courts;  Case  v.  Wooley,  6  Dana  (Ky.), 
21,  22,  23,  32  Am.  Dec.  58,  59,  60,  reversing  decree  in  chancery,  subjecting 
boat  to  lien,  the  District  Court  having  authorized  the  sale  of  boat  by 
decree  in  admiralty;  Pollock  v.  Cleveland  Shipbuilding  Co.,  56  Ohio  St. 
670,  47  N.  E.  584,  contract  for  repairs  is  a  maritime  contract  and  properly 
made  upon  a  river  as  an  incident  to  right  of  navigation  and  commerce; 
The  Willapa,  25  Or.  73,  34  Pac.  689,  United  States  courts  have  exclusive 
jurisdiction  to  enforce  in  rem  liens  for  supplies  furnished  in  home  port; 
dissenting  opinion  in  Jackson  v.  Steamboat  Magnolia,  20  How.  313,  322, 
16  L.  Ed.  917,  921,  arguing  against  extension  of  admiralty  jurisdiction  to 
waters  not  within  the  ebb  and  flow  of  the  tide;  United  States  v.  Rodgers, 
-  150  U.  S.  270,  37  L.  Ed.  1079,  14  Sup.  Ct.  117,  to  the  same  effect,  where 
an  assault  was  committed  on  board  a  vessel  in  Detroit  River. 

Disjinguished  in  Trevor  v.  Steamboat  Ad.  Hine,  17  Iowa,  353,  where 
cause  of  action  did  not  arise  on  waters  within  the  flow  of  the  tide;  People 
V.  Tyler,  7  Mich.  275,  courts  of  admiralty  have  no  jurisdiction  in  case  of 
manslaughter  on  the  Detroit  River;  dissenting  opinion  in  Waring  v. 
Clarke,  5  How.  487,  12  L.  Ed.  248,  this  rule  should  not  apply  in  case  of 
tort. 

Denied  in  Jackson  v.  Steamboat  Magnolia,  20  How.  302,  16  L.  Ed.  912, 
holding,  under  act  of  1845,  admiralty  jurisdiction  extends  to  cases  of 
collision  upon  navigable  waters  above  tide  water,  and  to  lakes  not  navi- 
gable from  the  sea. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  216,  220. 

The  Supreme  Court  will  take  Judicial  notice  of  a  place  for  the  purpose 
of  determining  wlietlier  or  not  the  tide  ehhs  and  flows  there. 

Approved  in  Crary  v.  Port  Arthur  Dock  Co.,  92  Tex.  283,  47  S.  W.  970, 
following  rule ;  United  States  v.  Rio  Grande  Irrigation  Co.,  174  U.  S.  697, 
43  L.  Ed.  1139,  19  Sup.  Ct.  773,  holding  court  can  take  judicial  notice  that 
river  is  navigable,  but  not  of  fact  at  what  point  between  its  mouth  and 
its^source  navigability  ceases;  Ex  parte  Lair,  177  Fed.  794,  holding  where 
offense  charged  is  importation  of  female  for  prostitution,  court  will 
judicially  notice  fact  that  Illinois  is  an  inland  port  and  without  juris- 
diction to  hear  case;  L.  P.  Worden  &  Son  v.  Cole,  74  Kan.  230,  86  Pac. 
465,  holding  court  will  judicially  notice  important  line  of  railroad  and 
fact  that  patents  of  State  to  railroad  come  within  that  territory;  McCarter 
V.  Hudson  Co.  Water  Co.,  70  N.  J.  Eq.  532,  61  Atl.  713,  holding  suit  will 
lie  by  State  to  restrain  diversion  of  waters  of  Passaic  River,  as  this  is  a 
navigable  stream;  The  Minna,  Blatchf.  Pr.  335,  Fed.  Cas.  9634,  where 
the  court  took  judicial  notice  of  the  fact  that  a  shipper  had  been  engaged 
in  violating  the  blockade;  The  Annie,  Blatchf.  Pr.  337,  Fed.  Cas.  417,  to 
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the  same  effect;  Lands  t.  A  Cargo  etc.,  4  Fed..  480,  where  court  took 
judicial  notice  that  waters  on  which  contract  was  performed  were  navi- 
gable; Ex  parte  Lane,  6  Fed.  37,  taking  judicial  notice  that  the  Dominion 
of  Canada  is  a  British  possession;  Forehand  v.  State,  53  Ark.  48,  13 
S.  W.  728,  where  it  was  a  matter  of  common  knowledge  that  the  county 
line  was  more  than  three  miles  from  a  certain  town;  Brumagim  v.  Brad- 
shaw,  39  Cal.  40,  where  the  court  took  judicial  notice  that  the  ''Potrero" 
was  separated  from  San  Francisco  in  1850  by  Mission  Creek,  but  now 
a  portion  of  the  city;  Hipes  v.  Cochran,  13  Ind.  177,  the  court  taking 
judicial  notice  of  the  usual  route  and  speed  of  travel  between  two  points; 
State  V.  Wagner,  61  Me.  186,  a  murder  described  as  committed  in  certain 
place,  commonly  known  by  name,  in  certain  county,  is  sufficient  to  lay 
venue;  Price  v.  Page,  24  Mo.  67,  where  judicial  notice  was  taken  of  the 
fact  that  the  State  of  Missouri  is  east  of  the  Rocky  mountains;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  State,  72  Tex.  410,  18  Am.  St..Bep.  818,  1  L.  B.  A.  851,  10 
S.  W.  83,  where  the  court  took  judicial  notice  that  certain  railroad  com- 
panies are  parallel  and  competing  lines;  Crary  v.  Port  Arthur  C.  &  D.  Co. 
(Tex.),  47  S.  W.  970,  taking  judicial  notice  that  the  tide  ebbs  and  flows 
through  Sabine  Pass. 

Judicial  notice  of  geographical  facts.    Note,  12  Ann.  Oas.  980. 

If  effect  of  tide  upon  current  of  a  partcular  portion  of  a  stream  causes 
rise,  and  fall  of  the  water  there,  it  is  within  the  ebb  and  flow  of  the  tide. 

Cited  in  Attorney  General  v.  Woods,  108  Mass.  439,  11  Am.  Bep.  381, 
enjoining  unlawful  erections,  on  portion  of  river  where  fluctuation  is 
caused  by  the  meeting  of  sea  and  tide  water;  Tappan  v.  Boston  Water 
Power  Co.,  157  Mass.  26,  16  L.  B.  A.  S66,  31  N.  E.  704,  a  tidal  channel 
from  which  the  tide  ebbs  at  low  water  does  not  constitute  a  boundarv  to 
flats  under  colony  ordinance ;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  36, 
100  Am.  Dec.  600,  in  discussing  extent  of  rights  of  flshery. 

Lien  for  labor  and  materials  is  not  waived  because  furnished  under  express 
contract,  unless  such  contract  is  inconsistent  with  lien  and  fair  inference  is 
that  waiver  was  intended. 

Approved  in  The  Underwriter,  119  Fed.  753,  holding  where  charter-party 
provided  that  charterer  should  pay  for  all  coal  used  by  vessel,  and  master 
should  be  under  charterer,  no  lien  exists  for  coal  furnished  on  master's 
order  in  foreign  port  across  river  from  home  port;  Steamboat  Robert 
Morris  v.  Williamson,  6  Ala.  56,  holding  receipt  of  damaged  goods  with- 
out knowledge  of  their  injury  not  a  waiver  of  lien;  The  Sappho,  89  Fed. 
373,  where  materials  are  furnished  on  credit  of  contractor  or  owner  no 
lien  will  be  enforced. 

Distinguished  in  Prince  v.  Ogdensburg  Transit  Co.,  107  Fed.  981,  holding 
where  coal  dealer  entered  into  contract  with  foreign  corporation  to  furnish 
coal  to  its  ships  at  dealer's  place  of  business  and  coal  was  fuiliished 
on  orders  of  masters,  no  lien  exists. 
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Credit  giyen  beyond  the  time  where  in  all  probability  tlie  boat  would 
have  left  port  is  a  waiver  of  lien  for  services  and  materials. 

Cited  in  Leland  v.  The  Ship  Medora,  2  Wood.  &  M.  98,  100,  Fed.  Cas. 
8237,  holding  extension  of  length  of  credit,  with  permission  of  second 
voyage  strong  evidence  of  waiver;  Remnants  in  Court,  Olc.  384,  Fed.  Cas. 
11,697,  services  or  supplies  to  be  paid  for  upon  return  of  vessel  from 
foreign  voyage  acquire  no  lien:  Maitland  v.  The  Brig  Atlantic,  Newb. 
519,  Fed.  Cas.  8980,  admiralty  cannot  enforce  claim  for  money  advanced 
on  personal  credit  of  the  vessel,  owner  or  master,  in  a  suit  in  rem; 
Jenkins  v.  The  Congress,  13  Fed.  Cas.  456,  departure  from  port,  although 
with  intent  to  return,  destroys  lien,  under  the  statute;  The  Nebraska,  69 
Fed.  1013,  34  U.  S.  App.  119,  dismissal  of  libel  and  acceptance  of  mortgi^e 
is  a  waiver  of  lien;  Casey  etc.  Co.  v.  Weatherly,  101  Tenn.  324,  47  S.  W. 
433,  holding  statutory  lien  on  boat  machinery  waived  by  longer  credit 
than  the  lien  conferred,  coupled  with  retention  of  title;  Weaver  v.  Demuth, 
40  N.  J.  L.  241,  where  materialmen  agreed  to  take  mortgages  in  payment, 
they  must  allege  and  prove  a  demand  for  mortgages  and  that  the  same 
were  withheld ;  Secor  v.  The  Highlander,  21  Fed.  Cas.  968,  arguendo. 

Distinguished  in  The  Highlander,  4  Blatchf.  57,  Fed.  Cas.  6475,  where 
credit  was  conditional  upon  owner  giving  his  note;  The  Schooner  Active, 
Olc.  288,  Fed.  Cas.  34,  a  note  given  for  supplies  furnished  ceases  to  operate 
as  a  suspension  of  lien  upon  its  surrender  or  offer  to  surrender. 

Act  or  default  of  employer  as  excusing  delay  in  performance  of  work- 
ing (Contract.    Note,  17  Ann.  Gas.  646. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Waring  v.  Clarke,  5  How. 
497,  498,  500,  12  L.  Ed.  252,  263,  254,  arguing  against  extension  of  Federal 
admiralty  jurisdiction;  Whitlock  v.  Willard,  18  Fla.  164,  but  not  in  point; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  487,  504,  Fed.  Caa. 
15,867,  but  to  no  point  decided. 

7  Pet.  348-398,  8  L.  Ed.  709»  MAGNIAC  V.  THOMPSON. 

Practice  of  spreading  whole  charge  of  court  upon  record  has  been  uni- 
formly discountenanced  and  is  now  forbidden  hy  rule  of  court. 

Cited  in  Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  193,  30  L.  Ed.  648, 
7  Sup.  Ct.  505,  emphatically  condemning  the  objectionable  practice;  Phoe- 
nix Assur.  Co.  V.  Lucker,  77  Fed.  248,  42  U.  S.  App.  Ill,  refusing  to 
consider  bill  of  exceptions;  Harriman  v.  Sanger,  67  Me.  445,  a  general 
exception  to  an  entire  charge  cannot  be  sustained;  Burt  v.  Merchants' 
Tns.  Co.,  115  Mass.  16,  examining  only  tbe  substance  of  the  charg^. 

The  charge  of  the  lower  court  upon  mere  matters  of  fact  will  not  be 
reviewed  hy  the  Supreme  Court. 

Approved  in  Pittsburgh  Ry.  Co.  v.  Bloomer,  146  Fed.  721,  applying  rule 
in  action  for  personal  injuries  against  street  railway;  Vicksburg  R.  R.  y. 
Putnam,  118  U.  S.  553,  30  L.  Ed.  258,  7  Sup.  Ct.  2,  holding  courts  of  the 
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United  States  not  controlled  by  State  statutes  forbidding  judges  to  express 
any  opinion  npon  the  facts;  Hays  v.  United  States,  32  Fed.  663,  where 
court  disabused  the  minds  of  the  jury  that  they  were  trying  an  unpre- 
cedented case. 

In  eTamlning  the  charge  of  the  court  for  the  purpose  of  ascertaining  its 
correctness,  the  whole  scope  and  hearing  of  it  must  he  taken  together. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  295,  60  L.  Ed. 
1009,  36  Sup.  Ct.  667,  following  rule;  United  States  v.  Oppenheim,  228 
Fed.  228,  holding  where  jury  has  difficulty  in  agreeing,  court  may  give 
additional  instructions  and  explanations  provided  determination  of  facts 
Bnally  rests  with  jury;  Eastern  Oil  etc.  Co.  v.  Thompson,  217  Fed.  207, 
133  C.  C.  A.  198,  holding  instruction  as  to  value  of  statement  made  by 
plaintiff  was  proper,  when  taken  in  conjunction  with  evidence;  Southern 
Pac.  Co.  V.  Ward,  208  Fed.  391,  126  C.  C.  A.  601,  holding  instruction  that 
railroad  company  is  bound  to  bestow  highest  degree  of  care  may  be  quali- 
fied by  another  instruction  showing  unusual  circumstances;  Belsea  v. 
Tindall,  190  Fed.  445,  111  C.  C.  A.  244,  holding  where  defendant  pleads 
estop'pel,  instruction  to  this  effect  may  be  given  separately;  Chicago  Great 
Western  Ry.  Co.  v.  McDonough,  161  Fed.  660,  88  C.  C.  A.  517,  holding 
that .  instructions  given  in  personal  injury  case,  although  bad  in  parts, 
were  correct  when  construed  together;  Columbus  Const.  Co.  v.  Crane  Co., 
101  Fed.  56,  57,  holding  under  rule  10,  Circuit  Court  of  Appeals,  Seventh 
Circuit,  each  particular  proposition  of  law  excepted  to  must  be  stated, 
together  with  so  much  of  charge  as  is  supposed  to  embody  proposition 
deemed  erroneous;  State  v.  King,  135  La.  124,  64  South.  1010,  holding 
where  court  instructs  jury  that  defendant's  testimony,  given  in  his  own 
behalf,  should  be  strongly  dealt  with  as  having  been  given  by  interested 
person,  there  was  no  error;  State  v.  Bartlett,  50  Or.  445,  126  Am.  St.  Bep. 
751,  19  L.  R.  A.  (N.  S.)  802,  93  Pac.  245,  holding  court  instructing  jury 
that  evidence  given  by  defendant,  testifying  for  himself,  should  be  con- 
sidered of  lesser  weight  than  disinterested  witnesses  was  reversible  error; 
Spring  Co.  v.  Edgar,  99  U.  S.  659,  25  L.  Ed.  491,  holding  a  single  objec- 
tionable sentence,  qualified  by  other  instructions,  no  ground  for  reversal; 
Insurance  Cos.  v.  Goodman,  32  Ala.  126,  where  charges  when  construed 
together  were  reconcilable  and  proper;  Bauskett  v.  Keitt,  22  S.  C.  191, 
where  instructions  were  in  regard  to  presumption  concerning  a  lost  will; 
Gray  v.  Belden,  3  Fla.  115,  in  suit  on  promissory  note  where  defense  was 
usury. 

Marriage,  in  the  contemplation  of  the  law,  is  a  consldenttlon  of  the  high- 
est  value. 

Approved  in  Metz  v.  Blackburn,  9  Wyo.  507,  66  Pac.  861,  refusing  to 
set  aside  at  suit  of  creditors  conveyance  made  in  consideration  of  mar- 
riage; Cohen  v.  Knox,  90  Cal.  274,  13  L.  R.  A.  713,  27  Pac.  216,  where 
land  was  conveyed  by  father  to  daughter  upon  the  express  condition  6f 
her  marriage,  it  will  not  be  set  aside  in  favor  of  grantor's  creditors;  Rich- 
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ardson  v.  Schultz,  98  Ind.  434,  wife  took  as  purchaser  for  value  without 
notice;  McNutt  v.  McNutt,  116  Ind.  551,  2  L.  R.  A.  375,  19  N.  E.  118, 
marriage  is  a  sufficient  consideration  for  contract  wherehy  each  releases 
all  his  marital  rights  in  the  other's  property;  Hall  v.  light,  2  Duv.  362, 
where  it  was  stipulated  in  parol  antenuptial  agreement  that  wife's  prop- 
erty should  be  invested  for  her  use,  husband's  creditors  cannot  subject 
property  to  his  debts;  DuganT.  Gittings,  3  Gill,  157,  43  Am.  Dec.  312, 
agreement  by  father  to  make  a  marriage  settlement  upon  his  daughter  is 
a  valid  contract;  Cole  v.  American  Baptist  Society,  64  N.  H.  450,  451,  14 
Atl.  74,  75,  holding  antenuptial  contract  applied  to  after-acquired  prop- 
erty; Peck  v.  Vandemark,  99  N.  Y.  35,  1  N.  E.  42,  marriage  sufficient  to 
support  antenuptial  contract  whereby  husband  agreed  to  dispose  of  his 
property  in  his  wife's  favor;  Harrison  v.  Boyd,  36  Ala.  206,  in  general 
discussion  of  dower  rights. 

Distinguished  in  Derry  v.  Derry,  74  Ind.  563,  where  title  in  wife  was 
dependent  upon  her  survivorship  and  a  child  of  the  marriage. 

Marriage   as  valuable   consideration  for  conveyance.    Note,  7  Am. 
*  Dec.  863. 

To  make  antenuptial  settlement  rold,  as  fraud  upon  crediton,  botb  parties 
must  concur  in  or  have  cognizance  of  intended  fraud. 

Approved  in  Vansickle  v.  Wells,  Fargo  &  Co.,  105  Fed.  24,  upholding 
conveyance  by  husband  to  wife  in  payment  of  valid  debt,  though  made 
while  he  was  insolvent,  where  not  made  with  fraudulent  intent;  Clow  v. 
Brown,  37  Ind.  App.  183,  72  N.  E.  538,  holding  husband  may  by  post- 
nuptial settlement  convey  land  to  wife,  in  lieu  of  her  disavowing  pre- 
nuptial  agreement,  and  same  is  not  fraud  on  creditors;  Hittcrman  Bros.  Co. 
V.  Young  (Tenn.  Ch.  App.),  52  S.  W.  546,  holding  knowledge  of  fraudulent 
intent  of  grantor  presumes  participation  by  grantee;  Prewit  v.  Wilson, 
103  XLS.  24,  26  L.  Ed.  363,  where  grantee  had  refused  to  consent  to  mar- 
riage until  the  property  was  settled  upon  her;  Ashby  v.  Steere,  2  Wood. 
&  M.  357,  Fed.  Cas.  576,  bona  fide  sale  to  creditor,  who  had  no  knowledge 
of  debtor's  intended  bankruptcy,  is  valid;  Andrews  v.  Jones,  10  Ala. 
422,  where  daughter  contemplating  marriage  joined  with  her  intended 
husband  in  relinquishing  estate  to  her  mother  deed  cannot  be  set  aside 
by  husband's  creditors;  Comer  v.  Allen,  72  Ga.  11,  13,  a  wife  may  take 
a  mortgage  to  secure  her  for  indebtedness  due  her  by  her  husband  by 
reason  of  marriage  settlement ;  Sanders  v.  'Miller,  79  Ky.  520,  equity  will 
sustain  an  antenuptial  settlement  made  in  good  faith;  Fraser  v.  Passage, 
63  Mich.  555,  30  N.  W.  336,  refusing  to  set  aside  conveyance,  it  not  being 
shown  that  grantee  participated  in  any  way  in  fraud  upon  creditors; 
Muirheid  v.  Smith,  35  N.  J.  Eq.  309,  where  fraud  was  not  sufficiently 
proved;  Bonser  v.  Miller,  5  Or.  Ill,  sustaining  deed  in  conformance  with 
antenuptial  agreement  where  grantee  had  no  notice  of  grantor's  insol- 
vency; National  Exch.  Bank  v.  Watson,  13  B.  L  96,  97^  to  same  effect; 
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Herring  y.  Wickham,  29  Gratt.  636,  26  Am.  Bep.  410,  where  no  fraud 
was  shown  upon  the  part  of  the  wife. 

Disting^shed  in  dissenting  opinion  in  Moirheid  v.  Smith,  35  N.  J.  Eq. 
311,  majority  holding  ut  supra. 

Validity  of  antenuptial  settlements  as  against  husband's  creditors. 
Note,  40  Am.  Rep.  623. 

Validity  of  conveyance  in  consideration  of  marriage  as  against  cred* 
itors  of  grantor.    Note,  21  Ann.  Oas.  473,  475. 

Marriage  settlements.    Note,  50  Am.  Dec.  372. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Bep.  509. 

Voluntary  conveyances.    Note,  14  Am.  St.  Bep.  741. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con« 
sideration.  *  Note,  32  L.  B.  A.  36. 

Fraud  may  be  imputable  to  parties  to  antenuptial  settlement  either  by 
direct  co-operation  in  original  design,  or,  after  notice,  by  carrying  design 
into  execution. 

Approved  in  English  v.  Brown,  219  Fed.  268,  holding  court  will  impute 
fraud  where  husband,  in  failing  circumstances,  conveyed  stock  for  inade- 
quate  consideration,  although  under  cover/ of  payment  of  future  advances; 
Wilson  V.  Prewett,  3  Woods,  636,  Fed.  Gas.  17,828,  where  an  insolvent 
settled  on  his  proposed  wife  an  amount  of  property,  which  would  have 
been  unreasonable,  had  he  owed  no  debts,  grantee  knowing  of  his  embaf- 
rassment. 

Among  creditors  equally  meritorious,  a  debtor  may  conscientiously  prefer 
one  to  another,  and  it  makes  no  difference  that  the  one  preferred  is  his  wife. 
Approved  in  Blair  State  Bank  v.  Bunn,  61  Neb.  469,  85  N.  W.  529, 
upholding  transfers  by  debtor  to  relatives  though  hindering  and  dela3dng 
other  creditors  in  collection  of  debts,  where  made  in  good  faith  for  valu- 
able consideration ;  Jewell  v.  Knight,  123  U.  S.  435,  81  L.  Ed.  193,  8  Sup. 
Ct.  195,  holding  fraudulent  intent  a  question  of  fact;  Garner  v.  Second 
National  Bank,  151  U.  S.  432,  38  L.  Ed.  223,  14  Sup.  Ct.  394,  where  a 
husband  having  secretly  invested  wife's  separate  funds  upon  her  demand 
conveyed  the  same  to  her;  Davis  v.  Schwartz,  155  U.  S.  638,  39  L.  Ed. 
293,  15  Sup.  Ct.  240,  a  mortgage  given  to  debtor's  father-in-law,  in  pref- 
erence to  other  creditors,  is  valid  in  absence  of  fraud;  Butterfield  v. 
Stanton,  44  Miss.  35,  where  conveyance  to  wife  was  for  a  valuable  con- 
sideration and  without  fraud.  ^ 

Whether  one  may  be  a  ^'purchaser"  for  valuable  consideration  where 
nothing  capable  of  money  measurement  given.    Note,  4  B.  B.  0.  785. 

Admissibility  of  vendor's  declarations  out  of  court,  as  to  purjwse 
in  making  transfer  attacked  as  fraudulent.  .  Note,  41  L.  B.  A. 
(N.  S.)  23. 
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Pre-existing  debt  as  consideration  for  bona  fide  purchase  of  non- 
negotiable  property.    Note,  86  L.  B.  A.  178. 

Enforceability  of  contract  to  make  settlement.    Note,  24  £.  R.  G.  187. 

7  Pet.  39^^03,  8  K  Ed.  727,  OWINOS  v.  KINGANNON. 

All  parties  united  in  interest  must  Join  in  writ  of  error  or  it  will  be  dis- 
missed. 

Approved  in  Loveless  v.  Ransom,  107  Fed.  627,  following  rule;  The 
Bylands,  231  Fed.  105,  holding  where  several  libels  on  ship  are  consoli- 
dated in  one  action,  all  must  join  in  appeal  to  give  jurisdiction  to  appellate 
court;  Kidder  v.  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.,  106  Fed.  823, 
holding  where  one  of  several  intervenors  appeals  from  equity  decree  after 
term  in  which  decree  rendered  and  cites  only  complainant  and  receiver 
of  one  of  several  defendants,  appeal  will  be  dismissed;  The  New  York, 
104  Fed.  563,  holding  sureties  on  stipulation  for  release  of  vessel  seized 
in  collision  suit  need  not  join  in  appeal  by  claimant,  whose  sureties  they 
aire,  though  judgment  is  joint  in  form  against  stipulators;  Slater  v. 
Hamacher,  15  App.  D.  C.  298,  holding  where  suit  is  brought  against  grantor 
and  trustees  of  deed  of  trust  made  by  him,  all  must  join  in  appeal  from 
adverse  verdict;  Frank  v.  Zeigler,  46  W.  Va.  617,  33  S.  E.  762,  holding 
different  creditors,  parties  to  suit  attacking  conveyance  as  fraudulent, 
may  unite  in  appeal  from  decree  holding  it  valid  to  their  prejudice; 
Wilson  V.  Life  Ins.  Co.,  12  Pet.  141,  142,  9  L.  Ed.  1032,  where  widow  and 
children  were  joint  defendants  and  widow  did  not  join  in  writ  of  error; 
Hampton  v.  Rouse,  13  Wall.  188,  20  L.  Ed.  594,  dismissing  writ  taken  by 
one  of  several  joint  defendants;  Simpson  v.  Greeley,  20  Wall.  157,  22 
L.  Ed.  839,  where  sufficient  cause  for  nonjoinder  was  not  shown,  author- 
ities reviewed;  Estis  v.  Trabue,  128  U.  S.  230,  82  L.  Ed,  488,  9  Sup.  Ct. 
60,  where  judgment  was  against  claimants  and  sureties  on  bond  and  sure- 
ties did  not  join  in  the  writ;  Humes  v.  Third  National  B^,nk,  54  ?ed.  920, 
13  JJ.  S.  App.  86,  sureties  on  bond  cannot  have  judgment  reviewed  on 
writ  of  error  without  joining  their  principal  and  other  defendants; 
Standley  v.  Jaffray,  13  Fla.  597,  dismissing  writ  where  it  was  not  shown 
that  joint  parties  in  interest  had  refused  to  join. 

Distinguished  in  French  v.  Peters,  177  Mass.  572,  59  N.  E.  450,  holding 
appeal  by  one  of  two  coadministrators  from  decree  against  estate  will 
not  be  dismissed  on  ground  that  coadministrator  did  not  join  in  appeal 
where  severance  in  pleading  appears  on  record;  Mussina  v.  Cavazos,  6 
Wall.  362,  18  L.  Ed.  812,  where  the  writ  described  parties  as  plaintiffs  and 
defendants  in  error,  as  they  appeared  in  the  Supreme  Court,  instead  of 
describing  them  as  they  stood  below;  Thomas  v.  Lane,  2  Sumn.  6,  Fed. 
Cas.  13,902,  either  of  two  joint  respondents  may  appeal,  without  joining 
the  other,  from  joint  decree  for  damages  in  libel  for  assault  and  battery, 
having  severed  in  pleadings. 
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An  appe&i  from  decree  in  diancery,  pr enounced  in  a  United  States  Qirciilt 
Court,  must  be  prosecuted,  under  act  of  1803,  by  same  parties  wbo  would  have 
been  necessary  in  writ  of  error. 

Cited  in  The  Protector,  11  Wall.  87,  20  L.  Ed.  48,  dismissing  appeal 
taken  in  the  name  of  *^ Freeborn  &  Co.,"  instead  of  in  the  names  of  the 
indiyidaals  filing  libel. 

Explained  in  Todd  v.  Daniel,  16  Pet.  524,  10  L.  Ed.  1055,  holding  one 
or  more  of  the  defendants  might  pursue  an  appeal,  if  the  others  refuse 
to  join  in  it,  upon  due  notice;  Mussina  v.  Cavazos,  20  How.  290,  15  L.  Ed. 
879,  holding  irregular. appeal  cannot  be  corrected  by  mandamus;  Master- 
son  V.  Herndon,  10  Wall.  417,  19  L.  Ed.  954,  dismissing  apx>eal  where  it 
did  not  appear  by  record  that  the  joint  defendant  had  been  notified  in 
writing;  Hardee  v.  Wilson,  146  U.  S.  180,  36  L.  Ed.  933,  13  Sup.  Ct.  39, 
dismissing  appeal  from  decree  declaring  a  conveyance  f  Audulent,  in  which 
codefendants  were  not  joined;  Inglehart  v.  Stansbury,  151  U.  S.  72,  38 
L.  Ed.  77,  14  Sup.  Ct.  238,  where  refusal  of  joint  defendants  to  join  in 
appeal  was  not  shown;  Short  v.  The  Columbia,  67  Fed.  944,  29  U.  S.  App. 
647,  parties  who  file  claims  for  damages  in  a  proceeding  for  limitation 
of  liability  must  join  in  appeal  from  decree;  Farmers'  Loan  &  Trust  Co. 
V.  Longworth,  76  Fed.  610,  48  U.  S.  App.  73,  an  insolvent  railroad  com- 
pany is  a  necessary  party  to  an  appeal  from  an  order  giving  certain  judg- 
ments priority  over  mortgages ;  Whitlock  v.  Willard,  18  Fla.  164,  permitting 
irregularity  to  be  corrected  by  amendment,  there  being  no  objection; 
Jones  V.  Stewart,  37  Fla.  372,  19  South.  658,  dismissing  appeal  where 
party  in  interest  was  not  joined;  McClure  v.  Taylor,  38  Ind.  428,  to  same 
effect;  Lovejoy  v.  Irelan,  17  Md.  527,  79  Am.  Dec.  668,  where  appeal 
was  from  decree  vacating  a  deed  as  fraudulent;  Parker  v.  Denny,  2  Wash. 
Ter.  361,  7  Pae.  892,  where  coparty  did  not  join  in  appeal  and  was  not 
served  with  nbtice  as  required  by  statute. 

Distinguished  in  case  of  libel  for  marine  trespass,  where  respondents 
severed  in  their  pleadings  and  jointly  pleaded  the  general  issue;  Aiken  v. 
Smith,  54  Fed.  896,  2  U.  S.  App.  445,  holding  dismissal  of  admiralty 
appeal  against  appellants  not  privy  to  the  suit  does  not  affect  the  appeal 
as  regards  the  proper  parties;  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry., 
58  Fed.  12,  16  U.  S.  App.  37,  a  railway  company  defunct  by  decree  of 
foreclosure  and  sale,  and  having  no  interest  in  proceeds,  need  not  be 
joined  as  appellant;  Guarantee  Trust  Co.  v.  Buddington,  23  Fla.  520,  2 
South.  887,  an  indefinite  description  of  parties  in  citation  will  not  vitiate 
appeal  where  parties  are  expressly  named  in  body  of  citation;  Hall  v. 
Bank  of  Virginia,  14  W.  Va.  613,  where  interests  of  plaintiffs  in  various 
suits  were  separate. 

Practice   and   procedure   governing    transfer   of    causes   to .  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  841,  855. 
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7  Pet.  404-412,  8  L.  Ed.  728,  BABIiOW  V.  XTNITED  8TATE& 

Congress  must  be  presumed  to  use  words  in  their  known  and  babitnal 
commercial  sense,  in  acts  regulating  commerce  and  revenue;  accordingly  re- 
fined sugar  under  tariff  law  refers  to  lump  or  loaf  sugar,  although  other  sugar 
is  technically  such. 

Cited  in  Eamshaw  v.  Cadwalader,  145  U.  S.  257,  258,  36  L.  Ed.  .697, 
12  Sup.  Ct.  854,  holding  duty  on  iron  ore  assessable  on  amount  reported 
by  weigher  and  not  on  ore  after  moisture  was  dried  out;  Cadwalader  v. 
Zeh,  151  U.  S.  176,  88  L.  Ed.  118,  14  Sup.  Ct.  290,  whether  certain  articles 
are  'Hoys,"  within  revenue  schedule,  dex)ends  upoer  commercial  meaning* 
of  word;  Lane  v.  Russell,  4  Cliff.  126,  Fed.  Cas.  8053,  defining  silk  and 
cotton- velvet  ribbons;  Two  Hundred  and  Fifty  Barrels  etc.  v.  United 
States,  Chase's  Dec.  509,  Fed.  Cas.  14,293,  cause  of  seizure  and  forfeiture 
set  forth  in  words  of  act  sufficient;  Appeal  of  Field,  50  Fed.  909,  silk 
goods  commercially  known  as  '*silk  nets,''  ** veilings,"  etc.,  are  not  duti- 
able as  *' laces";  Zante  Currants,  73  Fed.  188,  the  term  *'Zante  currants," 
is  not  confined  to  currants  raised  onlfy  on  the  island  of  Zante;  Evans  v. 
Commercial  Ins.  Co.,  6  R.  I.  54,  whether  "bundles  of  iron"  are  *'bar 
iron"  is  a  Question  of  fact  for  the  jury. 

Ignorance  of  the  law  relative  to  drawbacks  on  refined  sugar  will  not 
exempt  from  liability  for  a  violation. 

Cited  in  United  States  v.  Clapboards,  4  Cliff.  306,  Fed.  Cas.  15,935, 
reversing  judgment  following  instruction  that  honest  error  would  excuse 
a  false  valuation. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    NotOi  55  Am.  St. 
Rep.  514. 

« 
7  Pet.  413-434,  8  L.  Ed.  73r,  BBEHDLOVE  V.  NIGOLET. 

The  code  of  Louisiana  is  founded  upon  tbe  civil  law,  and  upon  appeal 
from  the  courts  of  that  State,  respecting  lK)uisiana  contract,  civil  law  rules 
govern  and  not  common  law. 

Cited  in  Haydel  v.  Girod,  10  Pet.  285,  9  L.  Ed.  427,  where  notice  to 
creditors,  of  petition  of  respite,  was  not  given  as  required  by  the  code 
of  Louisiana;  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  413,  9 
L.  Ed.  771,  arguing  against  substitution  of  chancery  for  civil  law  practice 
in  case  arising  in  Louisiana. 

It  is  not  required  that  aliens  sliould  reside  abroad  to  entitle  them  to  sue 
in  the  courts  of  the  United  States. 

Cited  in  Wildes  v.  Parker,  3  Sumn.  599,  Fed-  Cas.  17,652,  in  discussion 
as  to  whether  an  American  domiciled  in  a  foreign  country  can  maintain 
a  suit  against  a  citizen  of  his  own  State  in  the  Circuit  Court;  Taylor  v. 
Carpenter,  2  Wood.  &  M.  17,  Fed.  Cas.  13,785,  in  action  by  citizens  of 
Great  Britain  against  citizen  of  Massachusetts  for  imitating  trademarks. 
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When  bound  in  solldo,  more  than  one  and  less  than  aU  the  obligors  may 
be  joined  in  the  same  sntt. 

Cited  in  Martin  v.  Meyer,  45  Fed.  436,  holding  two  partners  of  a  com- 
mercial partnership,  domiciled  in  Louisiana,  may  be  sued  without  joining 
a  third,  who  is  nonresident;  Liverpool  etc.  Co.  v.  Agar,  4  Woods,  202, 

14  Fed.  616,  members  must  be  sued  as  a  partnership. 

Objections  to  the  name  of  a  party  cannot  be  takea  advantage  of  after 
Judgment;  he  may  have  had  no  Christian  name. 

Approved  in  Cox  v.  Durham,  128  Fed.  873,  holding  omission  of  initial 
letter  of  persoir's  middle  name  or  mistake  therein  is  immaterial;  Porter 
V.  Bmtterfield,  116  Iowa,  732,  89  N.  W.  201,  arguendo;  State  v.  Cameron, 
86  Ue.  197,  29  Atl.  985,  holding  description  of  person  as  ''S.  A.  Willetts," 
no  ground  for  demurrer  to  indictment. 

Denied  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  347,  89  L.  Ed.  727, 

15  Sup.  Ct.  628,  ordering  writ  of  error  amended  by  inserting  Christian 
name  of  party  in  place  of  initials. 

Presumption  that  letter  constitutes  name.    Note,  Ann.  Oas.  1914A, 
'     1115. 

Acquisition  and  use  of  name  by  individual.    Note,  14  L.  B.  A.  694. 

Under  practice  of  Louisiana,  it  is  within  discretion  of  the  court  to  admit 
or  reject  a  plea  to  the  Jurisdiction  after  issue  Joined  on  plea  in  bar. 

Approved  in  Lehigh  Valley  Coal  Co.  v.  Tensavage,  218  Fed.  554,  134 
C.  C.  A.  275^  holding  where  defect  appeared  on  face  of  complaint,  plea 
to  jurisdiction  will  not  be  heard  after  a  general  appearance;  Hartley  v. 
Lapidus  etc.  Co.,  216  Fed.  96,  132  C.  C.  A.  336,  holding  Federal  court  in 
Iowa  could  strike  out  replication  to  answer  where  it  took  form  of  amended 
bill;  Burbank  v.  Bigelow,  154  U.  S.  558,  19  L.  Ed.  52,  14  Sup.  Ct.  1163, 
holding  day  of  trial  too  late  to  take  a  peremptory  exception  that  a  partner 
with  plaintiff  is  not  a  party  plaintiff;  Akerly  v.  Vilas,  3  Biss.  341,  Fed. 
Cas.  120,  interlocutory  orders  may  be  revised;  Sprague  v.  Litherberry,  4 
McLean,  446,  Fed.  Cas.  13,251,  a  court  has  power  to  make  amendments 
nunc  pro  tunc. 

Under  the  insolvency  laws  of  Ijonisiana,  personal  notice  to  creditors  of 
meeting  is  indispensable. 

Approved  in  Mohr  v.  Marks,  39  La.  Ann.  578,  2  South.  542,  holding 
action  of  creditors  at  meeting  no  bar  to  proceeding  by  one  having  no 
notice. 

Distinguished  in  Coiron  v.  Millaudon,  3  La.  Ann.  667,  where  the  question 
was  as  to  the  validity  of  the  sale  of  insolvent 'j  effects. 

Rule  of  res  judicata  as  applicable  to  motions  in  pending  action.    Note, 
Ann.  Oas.  1914D,  974. 

Miscellaneous.    Cited  in  Bamett  v.  Lynch,  3  Mo.  371,  but  not  in  point. 

U— 78 
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7  Pet.  435-452,  8  L.  Ed.  739,  DX7KCAK  V.  T7NITED  STATES. 

Where  Instromeiit  is  delivered  as  escrow,  or  where  one  surety  lias  fligmed 
it  on  condition  that  it  shall  be  signed  by  another  before  deUvery,  no  oUigation 
is  incurred  until  condition  shall  happen. 

Approved  in  State  v.  Welbes,  12  S.  D.-  341,  81  N.  W.  630,  following 
rule;  Novak  v.  Pitlick,  120  Iowa,  291,  94  N.  W.  918,  holding  instrument 
signed  by  alleged  surety  alone,  principal  not  signing  at  all,  cannot  be 
enforced  against  surety  in  absence  of  proof  that  he  consented  to  its 
delivery  in  its  defective  condition;  Hoboken  Bank  v.  Phelps,  34  Conn. 
103,  a  bond  signed  upon  condition  that  all  the  directors  should  sign  is 
not  binding  where  one  of  them  did  not  sign;  Pepper  v.  State,  22  Ind.  411, 
415,  85  Am.  Dec.  439,  442,  names  in  body  of  official  bond  amounted  to  a 
representation  that  all  the  persons  named  would  sign  before  delivery; 
McCramer  v.  Thompson,  21  Iowa,  250,  erasure  of  name  of  surety  who  first 
signed  a  note  releases  his  cosureties;  Hall  v.  Smith,  14  Bush  (Ky.),  615, 
incompleteness  of  the  instrument  is  itself  sufficient  notice  to  obligee; 
Linn  Co.  v.  Farris,  52  Mo.  77,  14  Am.  Rep.  391,  where  condition  was  not 
fulfilled,  there  was  no  valid  delivery  of  bond;  Cutler  v.  Roberts,  7  Neb.  12, 
29  Am.  Rep.  375,  where  stay  bond  signed  by  but  one  surety  did  not  comply 
with  statutory  requirements ;  State  Bank  v.  Evans,  15  N.  J.  L.  161,  28  Am. 
Dec.  405,  refusing  to  receive  in  evidence  a  bond,  which  all  the  obligors 
had  not  signed  as  required  by  condition ;  Black  v.  Lamb,  12  N.  J.  Eq.  117, 
where  jury  found  that  bond  was  executed  upon  the  agreement  that  it 
should  be  executed  by  the  remaining  stockholders;  Black  v.  Shreve,  13 
N.  J.  Eq.  481,  parol  evidence  admissible  to  prove  that  sig;natures  were 
upon  condition  that  others  should  sign. 

Distinguished  in  State  v.  Peck,  53  Me.  289,  where  bond  was  perfect  on 
its  face,  and  obligee  had  no  notice  of  any  condition;  Bowen  v.  Mead,  1 
Mich.  437,  fact  that  a  partner  signed  partnership  name  to  note  as  surety, 
without  authority  is  no  defense;  State  v.  Potter,  63  Mo.  219,  21  Am.  Rep. 
443,  where  there  was  nothing  on  the  face  of  botid  or  in  attendant  circum- 
stances to  apprise  obligee  of  the  condition;  Ordinary  v.  Thatcher,  41 
N.  J.  L.  415,  32  Am.  Rep.  235,  a  guardian's  bond  cannot  be  delivered  by 
sureties  in  escrow  to  the  Surrogate  Court. 

Validity  of  bond  not  signed  by  all  who  were  expected  to  sign.    Note, 
28  Am.  Dec.  679. 

Liability  of  surety  on  bond  conditionally  delivered.    Note,  25  Am.  £ep« 

709. 
Escrows.    Note,  130  Am.  St.  Rep.  956. 

Failure  of  principal  to  sign  obligation  as  affecting  liability  of  surety. 
Notes,  2  Ann.  Cas.,226;  Ann.  Gas.  1912A,  1014. 

Parol  agreement  against  contract  taking  effect  until  others  sign.    Note, 
45  L.  R.  A.  321,  330,  341. 

Effect  of  delivery  of  bond  unsigned  by  principal  obligor.    Note,  Va 
L.  R.  A.  (N.  S.)  1120,  1121. 
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Offldal  bond  glTen  by  agent  of  United  States  is  contract  to  be  executed 
in  city  of  Wasbington,  and  liabilities  of  parties  must  be  governed  by  rules 
of  coQunon  law,  although  the  ol&cial  resides  and  is  to  act  in  Louisiana. 

Approved  in  Tullock  v.  Mulvane,  184  U.  S.  514,  46  L.  Ed.  667,  22  Sup. 
Ct.  397,  holding  attorneys'  fees  for  procuring  dissolution  of  Federal  injunc- 
tion cannot  be  recovered  in  action  on  injunction  bond,  notwithstanding^ 
local  law  of  State  where  bond  executed ;  Pritchard  v.  Norton,  106  U.^  S.  140, 
27  L.  Ed.  100,  1  Sup.  Ct.  114,  holding  a  bond  to  indemnify  a  surety  on  an 
'  appeal  bond  depends  for  its  validity  upon  the  law  of  the  seat  of  the  obliga- 
tion; Cook  V.  Moffat,  5  How.  315,  12  L.  Ed.  168,  a  contract  made  in  New 
York  is  not  affected  by  a  discharge  of  the  debtor  under  insolvent  laws  of 
Maryland;  United  States  v.  Stephenson,  1  McLean,  464,  Fed.  Cas.  16,386, 
a  bond  taken  under  act  of  Congress  is  not  governed  by  local  law  of  State 
where  it  is  executed;  Murray  v.  Chicago  etc.  Ry.,  62  Fed.  29,  obligations 
of  common  carriers  engaged  in  interstate  commerce  are  determined  by  the 
common  law;  Commonwealth  v.  Bassford,  6  Hill,  529,  lottery  bond  valid 
at  place  where  condition  was  to  be  performed  will  be  upheld  in  New  York ; 
5^oward  Ins.  Co.  v.  Silverberg,  89  Fed.  172,  an  undertaking  on  appeal  i^ 
executed  in  the  State  in  which  it  is  filed;  United  States  v.  Garlinghouse, 
4  Ben.  201,  Fed.  Cas.  15,189,  involving  capacity  of  feme  sole  to  execute  ware- 
house bond  to  United  States;  United  States  v.  Cushman,  2  Sumn.  314, 
Fed.  Cas.  14,907,  where  joint  judgment  was  obtained  against  obligors,  no 
action  lay  against  administrator  of  deceased  obligor. 

Distinguished  in  Gatton  v.  Chicago  etc.  Ry.,  95  Iowa,  137,  28  L.  R.  A. 
664,  63  N.  W.  597,  holding  shipper  cannot  recover  for  overcharges  mad'.^ 
prior  to  interstate  commerce  act,  there  being  no  national  common  law. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am.  St. 
Bep.  195. 

By  act  of  Congress  of  1824,  mode  of  procedure  In  civil  causes  in  United 
States  courts,  in  Louisiana,  shall  be  conformable  to  mode  of  practice  in  Dis- 
trict Courts  of  State,  except  that  the  United  States  courts  may  vary  their 
processes  at  discretion. 

Approved  in  Rose  v.  Columbian  Reinforced  Concrete  Co.,  193  Fed.  404, 
113  C.  C.  A.  337,  holding  in  order  to  set  up  counterclaim  on  suit  on  build- 
ing contract,  customary  notice  must  be  given  to  plaintiff  of  defendant's 
intentions;  Gaines  v.  Travis,  Abb.  Adm.  429,  Fed.  Cas.  5180,  holding  there 
is  no  rule  of  practice  governing  admiralty  proceedings  which  requires 
either  party  to  give  notice  of  a  final  decree;  dissenting  opinion  in  Liv- 
ingston V.  Story,  11  Pet.  396,  398,  399,  9  L.  Ed.  764,  766,  arguing  against 
substitution  of  English  chancery  practice. 

It  is  not  essential  that  any  conrt  in  establishing  or  changing  its  practice 
should  do  so  by  the  adoption  of  written  rules,  and  its  own  adjudications  are 
the  best  evidence  whether  it  has  done  so  or  not. 
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Approved  in  Ex  parte  Steele,  162  Fed.  721,  holding  wfcere  there  are  two 
judges  in  one  district,  the  orders  of  the  one  must  be  respected  by  the  other ; 
United  States  v.  Stevenson,  1  Abb.  (U.  S.)  501,  Fed.  Cas.  16,395,  holding 
an  attachment  may  be  issued  in  aid  of  a  common-law  information  prose- 
cuted by  United  States;  In  re  Finks,  41  Fed.  386,  sureties  on  clerk's  bond 
responsible  for  his  misappropriation  of  money  paid  to  him  under  order  of 
court,  based  upon  practice  and  not  statutory  authority;  Citizens'  Bank  v. 
Farwell,  56  Fed.  574, 12  U.  S.  App.  409,  rule  presumed  to  have  been  adopted 
when  it  is  necessary  to  sustain  judgment  of  court;  Ricker's  Petition,  66 
N.  H.  211,  24  L.  R.  A.  741,  29  Atl.  560,  a  woman  may  be  an  attorney  at 
law,  although  no  written  rule  or  statute  to  that  effect. 

Miscellaneous.  Cited  in  The  Avon,  1  Brown,  175,  Fed.  Cas.  680,  sustain- 
ing admiralty  jurisdiction  for  tort  committed  upon  the  Welland  canal. 

7  Pet.  453-463,  8  L.  Ed.  745,  UNITED  STATES  v.  EIOHT7-FOTnt  BOXES 
OF  SXJGAB. 

Statutes  to  prevent  frauds  upon  the  revenue  are  penal  laws,  and  should 
he  construed  strictly. 

Approved  in  United  States  v.  Ninety-nine  Diamonds,  139  Fed.  967,  968, 
2  L.  B.  A.  (N.  S.)  185,  where  one  who  had  right  of  possession  of  and  lien 
on  imports,  together  with  option  to  purchase,  declared  in  good'  faith  in 
making  entry  that  he  was  owner,  he  was  not  guilty  of  offense  under  26 
Stat.  135 ;  Ex  parte  Prosole,  32  Nev.  382,  108  Pac.  632,  holding  sections  of 
4710  and  4711  of  Nevada  statute  relating  to  arson  should  be  construed  to- 
gether; Greely  v.  Thompson,  10  How.  241,  13  L.  Ed.  406,  where  doubt 
exists,  the  importer  should  be  favored;  United  States  v.  A  Lot  of  Um- 
brellas, 12  Fed.  413,  intent  to  omit  goods  from  the  manifest  necessary  to 
•incur  forfeiture ;  United  States  v.  Celluloid,  82  Fed.  630,  634,  54  U.  S.  App. 
280,  287,  goods  fraudulently  brought  into  the  country  by  a  mere  trespasser 
without  knowledge  of  owner  not  subject  to  forfeiture;  State  v.  Martin, 
2  La.  Ann.  721,  a  fiscal  law,  providil^  for  tax  on  amount  received  by 
foreign  heirs  or  legatees,  should  not  be  extended;  Green  v.  Holway,  101 
Mass.  248,  3  Am.  Bep.  343,  instrument  not  stamped  as  required  by  revenue 
law  is  not  absolutely  void  without  proof  of  intent  to  defraud  the  revenue ; 
Our  House  v.  State,  4  G.  Greene,  175,  as  sanctioning  the  constitutionality 
of  proceedings  in  rem  against  property  used  for  unlawful  purposes. 

Limited  in  United  States  v.  Armory,  2  Abb.  (U.  S.)  137,  143;  Fed.  Cas. 
34,473,  35  Ga.  351,  357,  holding  while  act  to  confiscate  property  used  for 
insurrectionary  purposes  should  be  strictly  construed,  the  will  of  the  I^is- 
lature  should  be  ascertained. 

Overruled  in  United  States  v.  Stowell,  133  U.  S.  12,  83  L.  Ed.  558,  10 
Sup.  Ct.  245,  these  statutes  are  to  be  fairly  and  reasonably  construed  so  as 
to  carry  out  legislative  intent. 

Disapproved  in  United  States  v.  Brown,  224  Fed.  137,  holding  possession 
of  unregistered  opium  presumptive  evidence  of  violation  of  act  restraining 
its  importation. 
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7  Pet.  464-468,  8  la.  Ed.  749,  TTB£LIi>S  HEIBS  ▼.  B0X7NTBEE. 

Wbere  sheriff,  holding  mroperty  under  attadunent,  Is  by  Judgment  and 
execution  directed  to  sell  same,  subsequent  division  of  the  county  does  not 
divest  his  Interest  nor  deprive  him  of  power  to  finish  the  process. 

Approved  in  Eberhart  v.  United  States,  204  Fed.  893,  123  C.  C.  A.  180, 
holding  limitation  on  time  within  which  to  sne  on  contractor's  bond  could 
not  be  affected  by  subsequent  legislation  tending  to  allow  suit  by  material- 
men where  same  had  not  been  brought  within  statutory  time;  dissenting 
opinion  in  Evans-Snider-Buel  Co.  v.  McFadden,  105  Fed.  304,  305,  majority 
upholding  28  Stat.  610,  c.  136,  validating  mortgages  of  personalty  in  Indian 
Territory  though  retrospectively  applied;  Merrick  v.  Hutt,  15  Ark.  344, 
holding  an  attachment  constitutes  a  lien  of  which  all  persons  are  bound 
to  take  notice ;  Martin  v.  Dryden,  1  Gilm.  213,  218,  attachment  lien  is  prior 
to  unrecorded  deed;  Wright  v.  Smith,  11  Neb.  343,  7  N.  W.  538,  lien  of 
attachment  dates  from  levy,  and  rights  acquired  by  judgment  and  execu- 
tion relate  back  to  it;  Tappan  v.  Harrison,  2  Humph.  174,  lien  of  attach- 
ment overreaches  lien  of  judgment  subsequently  obtained,  though  summons 
was  previously  issued  and  executed. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Dawson,  15  How. 
492,  14  L.  Ed.  786,  Hempst.  658,  Fed.  Cas.  14,933,  arguing  that  the  erection 
of  new  judicial  districts  took  away  jurisdiction  of  Circuit  Court  to  try 
pending  indictment;  Northwestern  Forwarding  Co.  v.  Mahaffey,  36  Kan-. 
153, 12  Pac.  705,  unrecorded  mortgage  lien  is  prior  to  lien  of  attachment. 

Origin  and  nature  of  attachment  lien.    Note,  39  Ajn.  Dec.  607. 

7  Pet.  469-553,  8  L.  Ed.  751,  LESSEE  OF  IJVINOSTON  V.  MOOBE. 

lK)cal  statutes  and  decisions  construing  them,  In  a  State  where  Federal 
court  has  Jurisdiction,  form  the  rule  governing  that  court. 

Approved  in  Morgan  v.  New  York  Nat.  Bldg.  etc.  Assn.,  73  Conn.  156, 
46  Atl.  879,  holding  under  Pub.  Acts  1895,  c.  96,  p.  491,  plaintiffs  who  had 
attached  property  of  corporation  in  State  court  must  present  preferred 
claims  for  costs  to  Federal  court  where  such  court  had  appointed  receiver; 
dissenting  opinion  in  First  Nat.  Bank  v.  City  Council  of  Estherville,  150 
Iowa,  106,  129  N.  W.  479,  majority  holding  shares  of  stock  of  national- 
bank  cannot  be  taxed  by  State  where  other  State  banks  are  nOt  also  taxed ; 
The  Justices  v.  Murray,  9  Wall.  278,  19  L.  Ed.  660,  on  appeal  to  Federal 
courts,  facts  tried  by  jury  in  State  court  must  be  re-examined  according 
to  common-law  rules. 

Distinguished  in  Johnston  v.  Western  etc.  Tel.  Co.,  33  Fed.  364,  holding 
this  rule  not  applicable  when  the  suit  is  between  citizens  of  different  States, 
and  the  question  in  dispute  is  one  of  general  jurisprudence. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  8.)  388. 
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Power  ezistiiig  in  every  body  politic  is  an  absolute  despotism;  and  tbis 
power  may  be  distributed  as  it  pleases  in  government  which  body  politio 
creates. 

Quoted  to  this  point  in  The  Emancipation  Cases,  31  Tex.  520. 

Neither  Federal  nor  Pennsylvania  organic  law  prohibit  Pennsylvania 
legislature  from  passing  special  act  subjecting  certain  lands  for  payment  of 
debts,  lien  thereon,  which  are  due  to  State,  although  power  thus  exercised  is  of 
judicial  nature. 

Approved  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  22,  48  L.  Ed.  881, 
19  Sup.  Ct.  689,  construing  District  of  Columbia  statutes  relating  to  jury 
trials  in  justices'  courts;  Randall  v.  Kreiger,  23  Wall.  149,  23  L.  Ed.  126, 
holding  power  of  attorney  validated  by  curative  act  of  legislature;  Heirs 
of  Holman  v.  Bank  of  Norfolk,  12  Ala.  418,  where  legislature  authorized 
an 'administrator  to  sell  certain  real  estate;  Rhinehart  v.  Schuyler,  2  Gilm. 
521,  statutes  authorizing  tax  sales  are  constitutional;  Braddee  v.  Brown- 
field,  2  Watts  &  S.  285,  act  of  legislature  directing  a  judgment  to  be 
opened  and  the  defendant  let  into  a  defense,  is  constitutional;  Turnpike 
Co.  V.  Commonwealth,  2  Watts,  435,  where  a  right  exists  in  favor  of  the 
State  the  legislature  has  power  to  provide  a  remedy  for  its  enforcement; 
Macon  etc.  R.  R.  v.  Little,  46  Ga.  385,  upholding  Georgia  relief  act  of  1870. 

Distinguished  in  Trustees  v.  Bailey,  10  Fla.  249,  255,  holding  void  an  act 
assuming  exercise  of  judicial  powers. 

Retrospective  laws.    Note,  10  Am.  Dec.  137. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  property. 
Note,  16  L.  B.  A.  251,  254f 

The  ninth  amendment  to  the  Constitution  of  the  United  States  does  not 
restrain  the  power  of  the  States. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217,  Ann. 
Cas.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  upholding  State  practice 
permitting  less  than  unanimous  verdict,  though  applied  in  action  in  State 
court  enforcing  rights  under  Federal  Employers*  Liability  Act;  State  v. 
Parker  Distilling  Co.,  236  Mo.  301,  139  S.  W.  477,  holding  party  attacking 
prohibition  law  of  State  cannot  invoke  amendment  5  of  United  States  Con- 
stitution as  ^hat  does  not  apply  to  States;  Manufacturing  Co.  v.  Milling^ 
Co.,  79  Mo.  App.  155,  holding  no  jury  required  in  proceedings  under  section 
5238  of  garnishment  act  providing  that  court  shall  make  garnishee  reason- 
able  allowance  for  trouble  and  expense  of  answering;  Knox  v.  Rossi,  25 
Nev.  101,  57  Pac.  180,  holding  war  revenue  act  1898,  providing  no  instru- 
ment required  to  be  stamped  shall  be  admissible  in  evidence  in  court  of  law^ 
does  not  apply  to  State  courts;  Territory  v.  Stroud,  6  Okl.  Ill,  50  Pac. 
267,  upholding  prosecution  of  misdemeanor  by  information  without  pre- 
liminary examination;  Scribner  v.  State,  9  Okl.  Cr.  476, 132  Pac.  937,  hold- 
ing where  party  claims  immunity  from  prosecution  grounded  on  incrimi- 
natory evidence  given  at  preliminary  proceeding,  h&^ust  show  evidence 
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was  given  involuntarily;  Anderson  v.  State,  8  Okl.  Cr.  109,  Ann  Oas.  19140, 
314,  126  Pac.  848,vliolding  the  right  of  dne  process  of  law  does  not  imply 
that  incompetency  of  witness  mast  be  removed;  Ex  parte  Simmons,  5  Okl. 
Cr.  438,  115  Pac.  396,  holding  right  of  trial  by  jury  does  not  extend  to 
violation  of  municipal  ordinance  restraining  sale  of  liquor;  Keith  v.  State 
Funding  Board,  127  Tenn.  450,  Ann.  Oas.  19146,  1145,  155  S.  W.  144, 
holding  State  issuing  bonds  in  payment  of  existing  indebtedness  could  not 
exempt  them  from  taxation ;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co., 
86  Vt.  372,  Ann.  Oas.  19150,  1269,  85  Atl.  704,  upholding  power  of  railroad 
commission  to  ordor  improvements  at  railroad  station;  Holmes  v.  Jenni- 
son,  14  Pet.  588,  10  L.  Ed.  602,  holding  Supreme  Court  had  no  jurisdiction 
where  €k>vemor  arrested  and  ordered  returned  a  fugitive  murderer  from 
Canada;  Smith  v.  State,  18  How.  76,  15  L.  Ed.  272,  a  State  has  the  right 
to  inflict  penalty  of  forfeiture  upon  vessels  illegally  taking  oysters  within 
her  boundaries ;  Edwards  v.  Elliott,  21  Wall.  557,  22  L.  Ed.  492,  provision 
in  Federal  Constitution  securing  right  to  trial  by  jury  does  not  apply  to 
trials  in  State  courts ;  United  States  v.  Cruikshank,  92  U.  S.  552,  23  L.  Ed. 
591,  amendment  forbidding  Congress  from  abridging  the  right  of  the  peo- 
ple to  assemble,  not  intended  to  limit  powers  of  State  govern nients ;  Spies 
V.  Illinois,  123. U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24,  to  same  eifect;  Nash- 
ville Ry.  V.  Alabama,  128  U.  S.  101,  32  L.  Ed.  354,  9  Sup.  Ct.  30,  statute 
requiring  railroad  company  to  pay  fees  for  examination  of  its  employees 
does  not  deprive  company  of  property  without  "due  process  of  law"; 
Philadelphia  R.  R.  v.  Morrison,  19  Fed.  Cas.  491,  a  law  making  bills  of 
credit  legal  tender  is  unconstitutional  under  the  power  to  borrow  money 
on  the  national  credit;  State  v.  Bradley,  26  Fed.  290,  a  State  law  prohib- 
iting the  sale  of  liquors  not  affected  by  fourth,  fifth,  sixth  or  seventh 
amendment,  nor  forbidden  by  the  fourteenth;  Colt  v.  Eves,  12  Conn.  252, 
violation  by  State  court  of  right  of  trial  by  jury  is  not  prohibited  by  the 
Constitution;  Stewart  v.  Supervisors,  30  Iowa,  28,  1  Am.  Rep.  252,  taxa- 
tion for  construction  of  railroads  is  constitutional;  Green  v.  Holway,  101 
Mass.  250,  3  Am.  Bep.  844,  United  States  statute  requiring  instruments  to 
be  stamped  before  they  may  be  used  in  evidence  applies  only  to  United 
States  courts;  Weimer  v.  Bunbury,  30  Mich.  208,  statute  authorizing  sum- 
mary process  against  delinquent  tax  collectors  is  not  in  violation  of  the 
Federal  Constitution ;  Raleigh  &  G.  R.  R.  v.  Davis,  2  Dev.  &  B.  466,  assess- 
ment of  damages,  for  property  taken  for  the  public  use,  need  not  be  made 
by  a  jury  of  twelve  freeholders;  Walker  v.  New  Mexico  &  S.  P.  R.  R.,  7 
N.  M.  287,  34  Pac.  43,  constitutional  right  to  trial  by  jury  not  applicable 
to  the  States^,  State  v.  Starling,  15  Rich.  128,  State  law  dispensing  with 
presentment  by  grand  jury  is  constitutional ;  State  v.  Shumpert,  1  S.  C.  86, 
to  same  effect;  State  v.  Aiken,  42  S.  C.  248,  26  L.  R.  A.  358,  20  S.  E.  231, 
the  State  by  its  police  power  can  assume  entire  control  and  management 
of  the  sale  of  liquor;  State  v.  Duke,  42  Tex.  458,  the  State  has  power  to 
prohibit  the  unlawful  carrying  of  weapons ;  Southern  Express  Co.  v.  Com- 
monwealth (Walker),  92  Va.  67,  41  L.  R.  A*  439,  22  S.  E.  811,  statute  im- 
posing forfeiture  on  express  companies  for  excessive  charges  is  eonstitu* 
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tional;  Peerce  v.  Kitzmiller,  19  W.  Va.  573,  before  the  ratification  of  the 
Fourteenth  Amendment,  States  might  divest  vested  rights  of  property; 
State  V.  Jackson,  21  La.  Ann.  575,  statute  authorizing  prosecutions  on 
information  is  constitutional ;  Walker  v.  New  Mexico,  7  N.  M.  287,  34  Pac. 
43,  statute  authorizing  special  verdicts  and  declaring  that  they  shall  con- 
trol when  inconsistent  with  general  verdict,  not  in  conflict  with  Federal 
Constitution ;  Eilenbecker  v.  District  Court,  134  U.  S.  34,  33  L.  Ed.  803,  10 
Sup.  Ct.  425,  holding  act  prohibiting  sale  of  intoxicating  liquors  not  in 
violation  of  the  Fourteenth  Amendment;  Crane  v.  Rceder,  28  Mich.  533, 
15  Am.  Rep.  228,  in  discussion  of  removal  of  causes ;  dissenting  opinion  in 
Slaughter-House  Cases,  16  Wall.  125,  21  L.  Ed.  424,  aiding  an  act  of 
legislature  creating  a  monopoly  abridges  the  privileges  and  immunities  of 
citizens  under  the  Fourteenth  Amendment;  Bonaparte  v.  Camden  R.  R. 
Co.,  1  Bald.  220,  Fed.  Cas.  1617,  as  settling  this  doctrine,  which  was  dis- 
cuss§.d  in  that  case. 

Distinguished  in  Bradford  v.  Territory,  1  Okl.  371,  34  Pac.  67,  holding 
void  Okl.  Stats.,  c.  70,  art.  XVIII,  §  22,  providing  that  nine  jurors  may 
return  verdict;  Sinnickson  v.  Johnson,  17  N.  J.  L.  146,  34  Am.  Dec.  187, 
absence  of  statute  authorizing  construction  of  a  dam  to  provide  a  remedy 
for  damage  caused  thereby  is  no  defense  to  action  for  damages. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.    Note, 
43  L.  R.  A.  48. 

General  scope  of  constitutional  provisions  guaranteeing  right  of  trial 
by  jury.    Note,  2  Ann.  Gas.  704. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note,  14 
L.  R.  A.  601. 

Maritime  contracts — Lien  for  materials  for  construction  of    vessels. 
Note,  13  Am.  Rep.  276. 

Miscellaneous.  Cited  to  point  that  law  will  be  declared  unconstitutional 
only  in  a  clear  case,  in  United  States  v.  Boyler,  85  Fed.  430;  In  re  Smith, 
2  Woods,  463,  Fed.  Cas.  12,996;  Mayor  etc.  v.  Dargan,  45  Ala.  317,"  to 
point  that  legislature  exercises  legislative  powers  of  State  after  govern- 
ment is  established;  Oelrichs  v.  Spain,  15  Wall.  229,  21  L.  Ed.  45,  equity 
will  follow  the  law  in  a  proper  distribution  of  a  fund. 

7  Pet.  664-667(  8  L.  Ed.  781,  MORRIS  V.  LESSEE  OF  HABMEE'S  HEIRS. 

Historical  facta  of  general  and  public  notoriety  may  be  proved  by  reputa- 
tion, and  that  reputation  may  be  established  by  bistorical  works  of  known 
character  and  accuracy. 

Cited  in  Kennedy's  Executors  v.  Jones,  11  Ala.  84,  inferring  ancient 
dedication  of  a  public  street;  St.  Louis  Public  Schools  v.  Erskine,  31  Mo. 
113,  map  of  St.  Louis  made  by  founder  of  village  admissible  in  evidence ; 
Ennis  v.  Smith,  14  How.  426,  14  L.  Ed.  484,  holding  French  code  indorsed 
'Tie  Garde  des  Sceaux  de  France  a  la  Cour  SupreuM  des  Etat&<Unis," 
sufficiently  authenticated.  ^ 
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Distinguished  in  Finberg  v.  Gilbert,  104  Tex.  549,  141  S.  W.  87,  holding 
in  order  to  invoke  aid  of  maps,  in  an  action  to  establish  title,  it  most  be 
shown  they  existed  before  delivery  of  deed  to  person  offering,  them. 

Almanac  as  evidence.    Note,  39  Am.'  Rep.  416. 

Scientific  books  as  evidence.    Note,  51  Am.  Rep.  681. 

Newspaper  reports  as  evidence.    Note,  90  Am.  Dec.  261. 

Admissibility  in  evidence  of  ancient  map  or  survey.    Note,  Ann.  Gas. 
19160,  176. 

Historical  works  as  evidence.    Note,  13  Ann.  Gas.  675,  676. 

Evidence  to  prove  historical  facts  by  reputation  Is  confined  In  a  great 
measure  to  ancient  facts  which  do  not  presuppose  better  evidence  In  existence, 
but  the  work  of  a  living  author,  within  reach  of  process  of  court,  can  hardly 
be  deemed  of  this  nature. 

Cited  in  Gallagher  v.  Market  St.  Ry.,  67  Cal.  15,  6  Pac.  871,  holding 
medical  book  inadmissible  to  prove  nature  and  probable  effect  of  injuries; 
Whiton  V.  Albany  &  N.  Ins.  Co.,  109  Mass.  31;  Appleton's  Cyclopedia  not 
admissible ;  Davis  v.  Sanders,  11  N.  H.  264,  hearsay  evidence  inadmissible ; 
McKinnon  v.  Bliss,  21  N.  Y.  215,  216,  local  history  not  relating  to  facts 
of  a  public  and  general  nature  inadmissible ;  McEwen  v.  City  of  Portland, 
1  Or.  303,  evidence  of  reputation  inadmissible  to  prove  title  claimed  by  a 
donation  made  eight  years  prior  to  action;  Hurlburt  v.  Hurlburt's  Est., 
63  Vt.  671,  22  Atl.  851,  hearsay  evidence  as  to  whether  a  person  was  alive 
or  dead  at  a  certain  time  is  inadmissible. 

• 

7  Pet.  66a^85,  8  Ii.  Ed.  786,  EX  PARTE  WATKINS. 

Habeas  corpus  to  inquire  into  legality  of  imprisonment  under  ca.  sa.  ftom 
the  District  of  Columbia  Circuit  Court  is  exercise  of  appellate  Jurisdiction, 
and  may  therefore  be  awarded  by  the  Supreme  Court. 

Approved  in  United  States  v.  Maney,  61  Fed.  142,  holding  prohibition 
does  not  lie  to  court-martial  where  accused  is  charged  with  homicide  and 
plea  of  formal  acquittal  by  civil  court  is  interposed,  as  that  is  defense 
to  merits  and  not  to  jurisdiction ;  Dahlgren  v.  Superior  Court,  8  Cal.  App. 
626,  97  Pac.  683,  holding  certiorari  may  be  brought  to  review  an  order 
in  excess  of  jurisdiction,  but  it  cannot  be  used  to  correct  errors;  Dixon  v. 
Russell,  78  N.  J.  L.  299,  73  Atl.  53,  holding  Surrogate  Court  can,  upon 
request  of  administrator,  appoint  appraiser  to  determine  inheritance  tax; 
Holmes  v.  Jennison,  14  Pet.  626,  10  L.  Ed.  626,  holding  no  writ  of  error 
lies  from  decision  upon  habeas  corpus  proceedings;  In  re  Metzger,  5  How. 
190,  12  L.  Ed.  110,  Supreme  Court  has  no  jurisdiction  to  issue  a  habeas 
corpus  to  review  decision  of  judge  where  defendant  was  legally  committed 
and  held;  In  re  Kaine,  14  How.  119,  125,  126,  14  L.  Ed.  351,  354,  refusing 
to  examine  decision  of  Circuit  Court  remanding  prisoner  to  custody  of 
commissioner  upon  writ  of  habeas  corpus;  £z  parte  LangOi  18  WalL  166, 
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21  L.  Ed.  875»  discharging  prisoner  held  under  second  judgment  on  the 
same  verdict ;  Ex  parte  Siebold,  100  U.  S.  375,  25  L.  Ed.  718,  this  appellate 
jurisdiction  extends  to  imprisonment  upon  conviction  under  unconstitu- 
tional act  of  Congress;  Ex  parte  Hung  Hang,  108  U.  S.  653,  27  L.  Ed.  812, 
2  Sup.  Ct.  864,  no  jurisdiction  to  issue  writ  where  prisoner  was  held  under 
alleged  unconstitutional  local  ordinance;  Ex  parte  Wilson,  114  U.  S.  421, 
29  L.  Ed.  90,  5  Sup.  Ct.  937,  discharging  prisoner  sentenced  to  imprison- 
ment by  United  States  court  for  an  infamous  crime  without  having  been 
presented  by  a  grand  jury;  Greathouse's  Case,  2  Abb.  (U.  S.)  386,  4  Sawy. 
490,  Fed.  Cas.  6741,  this  jurisdiction  extends  to  case  where  prisoner  con- 
fined under  valid  sentence  claims  release  upon  the  ground  of  a  pardon; 
In  re  Bogart,  2  Sawy.  401,  Fed.  Cas.  1596,  dismissing  writ  where  naval 
court-martial  was  regularly  es^ercising  jurisdiction;    be  Roy  v.  Clayton, 
2  Sawy.  499,  Fed.  Cas.  8268,  jurisdiction  is  the  power  to  hear  and  deter- 
mine, and  decision  of  land  commissioner  having  jurisdiction  is  not  void 
by  reason  of  any  error;  In  re  Callicot,  8  Blatchf.  93,  Fed.  Cas.  2323,  cir- 
cuit judge  has  no  jurisdiction  to  review,  on  writ  of  habeas  corpus,  judg- 
ment of  Circuit  Court  on  the  ground  that  statute  under  which  sentence 
had  been  imposed  had  been  repealed;  In  re  Kaine,  14  Fed.  Cas.  83;  s.  c., 
14  Fed.  Cas.  87,  writ  should  not  be  granted  to  a  prisoner  whose  conmait- 
ment  by  commissioner  has  been  duly  approved  by  Circuit  Court;  Ex  parte 
Ulrich,  43  Fed.  663,  District  Court  cannot  declare  judgment  of  State  crim- 
inal court  a  nullity  where  such  court  had  jurisdiction;  King  v.  McLean 
Asylum,  64  Fed.  ^7,  21  U.  S.  App.  481,  Circuit  Courts  cannot  determine 
on  habeas  corpus  the  custody  of  an  insane  person  where  the  question 
is  as  to  discretion  of  place  and  character  of  confinement;  In  re  Rowe,  77 
Fed.  166,  40  U.  S.  App.  116,  writ  of  habeas  corpus  cannot  be  made  to 
perform  the  office  of  a  writ  of  error  on  appeal ;  Cossart  v.-  State,  14  Ark. 
641,  remedy  for  unlawful  punishment  for  contempt  is  not  by  writ  of  error 
or  appeal;  State  v.  Neel,  48  Ark.  288,  3  S.  W.  633,  the  Supreme  Court  has 
jurisdiction  to  review  proceedings  of  inferior  courts  and  of  chancellors 
and  judges  at  chambers  upon  application  for  habeas  corpus;  In  re  Salis- 
bury, 16  111.  361,  State  court  cannot  inquire  whether  a  proper  case  was 
made  where  writ  of  capias  was  issued  out  of  Circuit  Court,  having  no 
appellate  jurisdiction  over  United  States  courts;  Hampson  v.  Weare,  4 
Iowa,  16,  proceedings  and  judgment  of  court  below  cannot  be  corrected  in 
injunction  proceedings;  Passmore  v.  Willamson's   Case,  26  Pa.  St.  25, 
67  Am.  Dec.  388,  habeas  corpus  not  a  remedy,  against  unjust  judgments 
of  higher  courts;  Robinson  v.  Baillieul,  2  Tex.  161,  no  appeal  lies  upon  an 
interlocutory  judgment;  Yarbrough  v.  State,  2  Tex.  521,  appeal  does  not 
lie  where  prisoner  was  remanded  upon  habeas  corpus  proceedings;  dis- 
senting opinion  in  In  re  Kaine,  14  How.  130,  133,  14  L.  Ed.  S56,  357,  argu- 
ing that  the  Supreme  Court  has  power,  under  its  appellate  jurisdiction,  to 
examine  decision  of  Circuit  Court,  remanding  a  prisoner  by  writ  of  habeas 
corpus;  dissenting  opinion  in  Ex  parte  Wells,  18  How.  316,  15  L.  Ed.  426, 
condition  of  pardon  void  and  prisoner  entitled  to  discharge  under  writ; 
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dissenting  opinion  in  Hyatt  v.  Allen,  54  Cal.  364,  arguing  that  it  was  the 
intention  of  the  new  Constitution  to  confer  appellate  and  not  original 
jurisdiction,  in  the  issuance  of  writs;  United  States  v.  Plumer,  3  Cliff.  27, 
Fed.  Ca».  16,056,  holding  a  writ  of  error  does  not  lie  from  the  Supreme 
Court  to  the  Circuit  Court  in  a  criminal  case;  Curry  v.  Marvin,  2  Fla.  417, 
but  without  particular  application;  State  v.  Mace,  5  Md.  348,  writ  of 
habeas  corpus  noi  applicable  where  judgment  upon  which  execution  has 
been  issued  is  merely  erroneous  and  may  be  examined  on  appeal. 

Distinguished  in  Ex  parte  Dickey,  204  Fed.  326,  holding  civil  court 
can  only  review  judgment  of  court-martial  for  excess  of  jurisdiction; 
Ex  parte  Bowler,  16  Mo.  App.  21,  State  Supreme  Court  exercises  original 
jurisdiction  in  issuing  writ  of  habeas  corpus. 

Law  of  Maryland  is  law  of  part  of  District  of  Columbia  in  which  is  situ- 
ated the  city  of  Washington. 

Cited-in  In  re  Buell,  3  DilK  118,  Fed.  Cas.  2102,  for  a  libel  composed 
and  published  in  the  District  of  Columbia,  the  offender  may  be  there 
indicted  jind  punished  as  for  an  offense  against  the  laws  of  the  United 
States ;  United  States  v.  Watkins,  4  Cr.  C.  C.  287,  Fed.  Cas.  16,650,  in  pro- 
ceeding against  a  person  in  the  District  of  Columbia,  the  United  States 
is  bound  by  the  law  of  Maryland;  State  v.  Cummings,  33  Conn.  264,  89 
Am.  Dec.  209,  larceny  committed  in  the  District  of  Columbia,  determined 
by  the  common  law. 

It  ia  common-law  practice  to  commit  the  offender  for  payment  of  the  fine, 
and  if  he  be  not  in  court,  capias  issues  to  take  and  confine  him  until  the  fine 
Is  paid« 

Approved  in  State  ex  rel.  Caillouet  v.  Mannought,  111  La.  236,  35  South. 
533,  commitment  for  vagrancy  fixing  period  of  detention  for  certain -desig- 
nated period  not  void,  though  contrary  to  ordinance;  Robertson  v.  State, 
63  Tex.  Cr.  220,  Ann.  Oas.  19130,  440,  142  S.  W.  534,  holding  evidence 
given  against  accused  at  a  former  trial  may  be  admitted  in  evidence  against 
him;  Fischer  v.  Hayes,  19  Blackf.  22,  6  Fed.  72,  where  court  directed 
proceedings  to  fix  amount  of  fine,  and  upon  fixing  the  amount,  directed 
that  defendant  stand  committed  till  the  fine  be  paid;  United  States  v. 
Robbins,  27  Fed.  Cas.  822,  confirming  this  prac);iee  where  defendant  was 
convicted  of  violating  the  revenue  law. 

ExteiH  of  adoption  of  common  law.    Note,  Ann.  Cas.  1913E,  1241. 
Cruel  and  unusual  punishments.    Note,  35  L.  B.  A.  579. 

Miscellaneous.    Cited  in  Ex  parte  Chapman,  153  Fed.  377. 

7  Pet.  586-596,  8  L.  Ed.  793,  SCHOLEFIELD  v.  EICHELBEBGEB. 

During  a  state  of  hostility,  the  citizens  of  the  hostile  States  are  incap- 
able of  contracting  with  each  other. 

Approved  in  Woods  v.  Wilder,  43  N.  Y.  168,  8  Am.  Rep,  686,  holding 
draft  drawn  by  citizen  of  rebellious  State  illegal  and  void;  Rhodes  v. 
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Summerhill,  4  Heisk.  207,  an  agent  cannot  recover  compensation  for  run- 
ning cotton  from  Confederate  to  Federal  lines;  Tait  v.  N.  Y.  Life  Ins. 
Co.,  1  Flipp.  310,  Fed.  Cas.  13,726,  insurance  policy  indemnifying  public 
enemy  against  loss  in  time  of  war  is  unlawful. 

Distinguished  in  United  States  v.  One  Hundred  Barrels  etc.,  27  Fed.  Cas. 
293,  holding  political  department  alone  has  power  to  determine  status  of 
rebellious  States,  and  trade  carried  on  without  license  incurs  forfeiture; 
Devot  V.  Marx,  19  La.  Ann.  493,  a  contract  between  French  subjects,  re- 
siding in  France,  and  residents  of  rebellious  States,  not  a  traffic  between 
enemies;  Kershaw  v.  Kelsey,  100  Mass.  567,  97  Am.  Dec.  130,  lease  of 
plantation  within  rebel  territory  not  in  violation  of  law  of  nations  or 
President's  proclamation;  Sands  v.  New  York  Life  Ins.  Co.,  50  N.  Y.  635, 
10  Am.  Bep.  542,  payment  of  premium  on  insurance  policy,  in  Confederate 
currency,  did  not  forfeit  policy. 

Contracts  with  alien  enemies.    Note,  96  Am.  Dec.  625. 

There  is  no  doubt  that  the  liability  of  deceased  copartner,  as  well  as  Idil 
interest  in  the  profit  of  a  concern,  may,  by  contract,  be  extended  Teyond  hitf 
death,  otherwise  death  dissolves  the  concern. 

Approved  in  Burwell  v.  Mandeville's  Exr.,  2  How.  576,  11  L.  Ed.  885, 
partnership  may  be  continued  by  will,  if  accepted  by  the  other  partner, 
but  testator's  general  assets  are  not  liable  for  debts  contracted  after  his 
death,  unless  such  clearly  appears  to  be  his  intention ;  Goodbum  v.  Stevens, 
5  Gill,  22,  1  Md.  Ch.  428,  wife  of  deceased  partner  may  demand  actual 
profits  made  from  use  of  her  husband's  share,  or  interest  upon  the  capital 
employed;  Exchange  Bank  v.  Tracy,  77  Mo.  600,  where  survivor  was  not 
authorized  to  bind  deceased  partner's  estate;  Lucht  v.  Behrens,  28  Ohio 
St.  230,  22  Am.  Bep.  385,  where  executor,  without  authority,  carried  on 
testator's  former  business,  the  general  assets  of  estate  not  liable  for  money 
borrowed;  Laughlin  v.  Lorenz,  48  Pa.  St.  283,  86  Am.  Dec.  597,  piersonal 
representative  may  carry  on  business  according  to  covenants  of  partner- 
ship articles  or  direction  of  will. 

Distinguished  in  Stanwood  v.  Owen,  14  Gray,  199,  holding  stipulation 
that  survivor  might  carry  on  business  for  one  year  does  not  justify  allow- 
ance against  deceased's  estate  for  debt  contracted  by  survivor;  Wild  ▼. 
Davenport,  48  N.  J.  L.  137,  57  Am.  Rep.  557,  7  Atl.  300,  where  capital  of 
deceased  partner  was  left  in  the  business  in  accordance  with  agreement, 
executors  were  not  liable  as  partners. 

Power  of  court  of  equity  to  appoint  person  to  continue  partnership 
for  benefit  of  infant  heirs  of  deceased  partner.  Note,  56  Am.  Dec 
517. 

Proceedings  to  enforce  partnership  liability  where  one  of  partners 
has  died.    Note,  77  Am.  Dec.  115,  117. 

Carrying  on  of  partnership  by  representative  of  deceased  partner. 
Note,  86  Am.  Dec.  600,  601. 
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Authority  of  executor  to  carry  on  trade  with  funds  of  testator.    Note, 
12  £.  R.  0.  45. 

7  Pet  596-607,  8  If.  Ed.  797,  SCOTT  V.  LUNT'S  ADMINISTRATOR. 

A88lgn.ee  of  estate  or  of  right  of  re-entry,  as  well  as  of  the  rent,  can  main- 
tain an  action  in  Ills  own  name  for  rent  reserved. 

Approved  in  Penick  v.  Atkinson,  139  Ga.  653,  Ann.  Cas.  1914B,  842,  77 
S.  E.  1057,  holding  a  hase  fee  and  ground  rent  are  inheritable;  Northern 
Pac.  Ry.  Co.  v.  M'Clure,  9  N.  D.  78,  81  N.  W.  54,  holding  where  railroad 
leased  right  of  way  to  defendant  for  warehouse  purposes  and  defendant 
covenanted  to  hold  lessor  harmless  from  losses  caused  by  fire  from  en- 
gines, and  lease  contained  stipulation  that  it  was  binding  on  assignee,  pur- 
chaser of  railroad  could  sue  defendant  for  loss  suffered  by  it  as  result  of 
fire  from  its  engines;  Kimball  v.  Pike,  18  N.  H.  420,  holding  the  assign- 
ment of  a  reversion  carries  with  it  rent  subsequently  becoming  due  on  a 
lease;  Demars  v.  Koehler,  60  N.  J.  L.  317,  38  Atl.  808,  holding  covenant 
against  encumbrances  not  broken  where  grantee  had  knowledge  of  the 
existence  of  a  lease;  Scott  v.  Lunts'  Admr.,  3  Cr.  C.  C.  287,  Fed.  Cas. 
12,540,  following  rule. 

Distinguished  in  Crawford  v.  Chapman,  17  Ohio,  453,  holding  British 
statutes  have  not  been  adopted  in  Ohio  and  grantee  of  reversion  cannot 
maintain  action  of  covenant  in  his  own  name  against  lessee. 

Covenants  running  with  land.    Note,  56  Am.  Rep.  162. 

Effect  of  assignment  of  lease  or  sublease  by  tenant  on  liability  for 
rent.    Note,  Ann.  Cas.  1916E,  789. 

Assignee  of  fee  farm  rent,  without  the  estate  or  right  of  re-entry,  being 
an  estate  of  Inheritance,  Is  entitled  to  sue  therefor  In  his  own  name. 

Cited  in  Van  Rensselaer  v.  Hays,  19  N.  Y.  98,  75  Am.  Dec.  303,  26  N.  Y. 
568,  570,  573,  holding  rent  reserved  by  deed,  with  clause  of  distress,  upon 
a  grant  in  fee,  a  valid  charge,  though  there  is  no  reversion  in  person  en- 
titled to  it;  Juvenal  v.  Patterson,  10  Pa.  St.  284,  a  collateral  a^eement 
between  covenantor  and  covenantee,  no  defense  to  action  by  assignee  with- 
out notice;  Hartung  v.  Witte,  59  Wis.  294,  18  N.  W.  178,  construing  an 
agreement  to  maintain  a  fence  as  a  covenant  running  with  the  land. 

A  party  to  an  action  has  a  right  to  an  Instruction  that  the  proof  must 
conform  to  the  allegations  In  the  pleadings. 

Distinguished  in  Halliday  v.  McDougall,  22  Wend.  273,  where  the  court 
refused  to  give  an  hypothetical  instruction. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1246. 
Adoption  of  common  law  in  United  States.    Note,  22  L.  R.  A.  508. 

7  Pet  608-624,  8  L.  Ed.  801,  BBASHEAR  V.  WEST. 

It  Is  not  necessary  to  the  validity  of  a  deed  of  assignment  that  the  creditor 
_8hoald  he  consulted  or  assent* 
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Approved  in  In  re  Bridge,  230  Fed.  185,  holding  adjudication  in  bank- 
mptcy  twenty  months  after  previous  assignment  would  not  avoid  sales  and 
liquidations  made  under  previous  assignment;  In  re  Farrell,  176  Fed.  511, 
100  C.  C.  A.  63,  holding  assignee  of  debtor  cannot  be  compelled  to  turn 
assets  over  to  trustee  in  bankruptcy,  where  assignment  was  made  six 
months  previous  to  filing  of  petition  in  bankruptlsy;  Sabin  v.  Chrisman, 
79  Or.  197,  154  Pac.  910,  holding  assignment  of  merchandise  was  general 
term,  and  could  not  be  construed  so  as  to  designate  only  certain  articles 
so  as  to  uphold  execution  of  sheriff;  Corry  v.  Shea,  144  Wis.  138^  Ann. 
Gas.  1912A,  1154,  128  N.  W.  894,  holding  infant  grantee  of  land  sold  for 
taxes  may  redeem  at  any  time  during  his  minority  or  one  year  thereafter; 
dissenting  opinion  in  Oakley  v.  Hibbard,  1  Pinn.  681,  arguing  that  assign- 
ment at  once  vests  legal  title  in  assignee  and  cannot  be  revoked  by  aaaigiior. 

Validity  of  assignment  for  benefit  of  creditors  as  affected  by  nonassent 
of  some  or  all  of  them.    Note,  Ann.  Oas.  1913A,  820. 

Necessity  for  acceptance  of  assignment  or  deed  of  trust  for  cred- 
itors.   Note,  24  L.  R.  A.  370,  371. 

What  constitutes  an  equitable  assignment.    Note,  10  E.  R.  0.  424. 

Acceptance  of  the  trust  by  the  trustees,  and  acquiescence  of  the  creditors 
for  more  than  twenty  years,  affords  presumptive  evidence  in  favor  of  their 
assent. 

Cited  in  Ex  parte  Conway,  4  Ark.  360,  holding  creditors  presumed  to 
be  willing  to  receive  their  debts  from  any  hand  that  will  pay  them ;  Hemp- 
stead V.  Johnston,  18  Ark.  131,  65  Am.  Dec.  464,  where  creditors,  for  whose 
benefit  deed  was  made,  did  not  sign  nor  assent  to  it;  Brown  v.  Chamberlain, 
9  Fla.  478,  presuming  assent  of  creditors  to  verbal  assignment,  without 
reservation,  made  for  their  benefit;  Cannon  v.  Deming,  3  S.  D.  431,  53 
N.  W.  865,  assent  a  matter  of  fact  which  may  be  presumed  from  other 
facts  already  in  evidence;  Skipwith  v.  Cunningham,  8  Leigh,  286, .31  Am. 
Dec.  650,  trust  can  only  be  avoided  by  dissent,  express  or  implied. 

Distinguished  in  Alliance  Milling  Co.  v.  Eaton,  86  Tex.  406,  24  L.  R.  A. 
381,  25  S.  W.  615,  holding  statute  renders  assent  necessary. 

An  assignment  of  a  debtor's  property  is  not  fraudulent,  even  though  it 
prefers  certain  creditors. 

Approved  in  Roberts  v.  Burr,  135  Cal.  158,  67  Pac.  47,  upholding  transfer 
of  merchandise  to  wife  in  settlement  of  claim  where  she  furnished  funds 
to  conduct  business  and  was  ignorant  of  firm's  insolvency;  Brown  v. 
McLean,  5  Mackey  (D.  C),  564,  refusing  to  allow  attachment  by  one 
creditor  of  funds  in  hands  of  trustee  held  for  benefit  of  all  creditors; 
Reed  v.  Mclntyre,  98  U.  S.  510,  25  L.  £d.  172,  holding  assignment  in  good 
faith  valid  against  subsequent  attaching  creditors;  Huntley  v.  Kingman^ 
152  U.  S.  532,  38  L.  Ed.  542,  14  Sup.  Ct.  690,  assignment  for  benefit  of 
sureties  on  note  valid  as  against  attaching  creditors;  In  re  Ghadwiok|  5 
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Fed.  Cas.  400,  assignment  made  subsequent  to  passage  of  bankrupt  act 
but  before  its  operation,  entitles  debtor  to  his  discharge;  Ex  parte  Conway, 
4  Ark.  350,  351,  where  a  banking  corporation  assigned  all  its  property 
to  trustees  for  the  payment  of  its  creditors  in  a  certain  order;  Priest  v. 
Brown,  100  Cal.  631,  35  Pac.  324,  fact  that  Conveyance  made  for  benefit 
of  creditors  is  not  made  directly  to  them,  and  is  given  in  consideration 
of  purchaser's  notes,  does  not  invalidate  it;  Matter  of  Muller,  118  Cal. 
435,  50  Pac.  661,  where  property  was'  conveyed  to  one  creditor  to  the 
exclusion  of  others;  United  States  v.  Bank  of  United  States,  8  Rob.  (La.) 
404,  405,  an  assignment  made  by  Bank  of  United  States  for  benefit  of 
certain  of  its  creditors  is  valid;  Beatty  v.  Davis,  9  Gill,  215,  deed  valid, 
where  the  transaction  was*  not  tainted  with  fraud;  Cook  v.  Rogers,  31 
Mich.  397,  simple  existence  of  a  bankrupt  law  could  not  render  a  common- 
law  assignment  ipso  facto  void;  Schlueter  v.  Raymond,  7  Neb.  283,  prop- 
erty held,  under  valid  assignment,  for  benefit  of  creditors,  not  subject 
to  attachment  for  assignor's  debts;  Lininger  v.  Raymond,  9  Neb.  44,  2 
N.  W.  361,  to  the  same  effect;  Leitensdorfer  v.  Webb,.  1  N.  M.  58,  an 
assignment  for  benefit  of  preferred  creditors  valid  in  New  Mexico ;  Torlina 
V.  Trorlicht,  6  N.  M.  64,  69,  27  Pac.  797,  799,  finding  of  no  fraud  will  not 
be  disturbed;  Wcyeth  H.  &  M.  Co.  v.  James-Spencer-B.  Co.,  15  Utah,  120, 
47  Pac.  607,  this  rule  applies  to  corporations;  Skipwith  v.  Cunningham, 
8  Leigh,  280,  291,  31  Am.  Dec.  646,  654,  a  deed  of  trust  recorded  and 
executed  before  a  judgment  is  obtained  will  intercept  the  judgment  lien; 
Dance  v.  Seaman,  11  Gratt.  781*,  a  bona  fide  deed  of  trust  is  valid;  Sipe 
V.  Earman,  26  Gratt.  570,  to  the  same  effect;  Young  v.  Willis,  82  Va.  299, 
deed  of  trust  conveying  lands,  horses  and  utensils,  reserving  use  and 
profits  to  grantor  for  three  years,  upon  payment  of  interest,  is  valid; 
Mowry  v.  Crocker,  6  Wis.  331,  a  valid  assignment  for  benefit  of  creditors 
passes  title  to  property  wherever  situated;  Lord  v.  Devendorf,  54  Wis. 
496,  11  N.  W.  905,  fraud  cannot  be  inferred  because  certain  creditors 
were  preferred;  Landauer  v.  Victor,  69  Wis.  440,  34  N.  W.  231,  to  the 
same  effect,  but  this  cannot  be  done  by  voluntary  assignment;  dissenting 
opinion  in  Leitensdorfer  v.  Webb,  1  N.  M.  58,  majority  holding  Mexican 
law  governs  assignment  made  in  New  Mexico  in  1848,  and  assignment 
therefore  void. 

Distinguished  in  Stewart  v.  Spenser,  1  Curt.  162,  Fed.  Cas.  13,437, 
holding  assignment  containing  stipulation  of  release  void  where  debtor 
absconded  with  a  large  sum  of  money;  Burrows  v.  Lehndorff,  8  Iowa,  101, 
general  assignment  for  benefit  of  preferred  creditors  forbidden  by  code; 
Johnson  v.  McGrew,  11  Iowa,  152,  77  Am.  Dec.  138,  to  same  effect ;  Pierson 
V.  Manning,  2  Mich.  448,  assignment  in  favor  of  preferred  creditors, 
directing  that  real  estate  shall  not  be  sold  until  personal  property  is 
exhausted,  is  void. 

An  assignment  in  general  terms  with  no  schediile  of  property  annexed  is 
not  fraudulent  per  se. 
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Denied  in  Collier  v.  Davis,  47  Ark.  372,  58  Am.  Rep.  762,  1  S.  W.  686, 
overruling  Clayton,  y.  Johnson,  36  Ark.  425,  38  Am.  Rep.  41 ;  Duggan  v. 
Bliss,  4  Colo.  227,  234,  34  Am.  Rep.  82,  88,  holding  deed  of  assignment 
stipulating  for  a  release  fraudulent  and  void;  Greeley  v.  Dixon,  21  Fla. 
425,  426,  58  Am.  Rep.  674,  675,  to^same  effect;  Miller  v.  Conklin,  17  Ga. 
432,  63  Am.  Dec.  249,  holding  such  an  assignment  void  in  Georgia;  Howell 
V.  Edgar,  3  Scam.  420,  423,  similar  deed  void  by  law  of  Illinois;  McCall 
v.  Hinkley,  4  Gill,  149,  150,  154,  the  court  was  evenly  divided,  thereby 
affirming  contrary  view  held  by  lower  court;  Albert  v.  Winn.  7  Gill,  472, 
deed  prescribing  terms  upon  which  creditors  shall  receive  part  payment 
is  fraudulent  and  void;  Brown  v.  Knox,  6  Mo.  309,  assignment  stipulating 
for  a  release  is  void  in  Missouri;  Owens  v.  Arvis,  26  N.  J.  L.  39,  where 
father  gave  deed  to  son  in  consideration  of  a  mortgage,  assigning  mort- 
gage for  benefit  of  creditors  with  stipulation  of  release,  the  whole  trans- 
action was  void;  In  re  Wilson,  4  Pa.  St.  448,  45  Am.  Dec.  702,  general 
assignment  by  partners  stipulating  for  release  is  fraudulent  on  its  face;- 
Ingraham  v.  Griggs,  13  Smedes  &  M.  30,  arguendo. 

Distinguished  in  Donoho  v.  Fish,  58  Tex.  168,  such  an  assignment  is 
valid  only  when  it  conveys  all  the  property  of  the  firm  as  well  as  of  the 
individuals  composing  it;  Marsh  v.  Bennett,  5  McLean,  126,  127,  Fed.  Cas. 
9110,  assignment  containing  provisional  stipulation  coercing  creditors  of 
partnership  is  fraudulent;  Ware  v.  Wanless,  2  Wyo.  165,  reservation  of 
assets  to  assignee  vitiates  the  instrument,  whether  reservation  is  coercive 
or  not ;  Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  634,  nonassent- 
ing  creditors  may  pursue  their  remedies  against  such  property  of  assignor 
as  may  be  found  in  other  States. 

Assignments  for  benefit  of  creditors,  when  valid.    Note,  4  Am.  Dec 
445. 

Assignments  exacting  releases  from  creditors.    Note,  16  Am.  Dec.  341. 

'  Assignment  for  creditors — ^Provision  for  release.  '  Note,  50  L.  B.  A» 
(N.  S.)  722,  727.. 

Counterclaims  acquired  by  a  debtor  against  bis  creditor,  subsequently  to 
assignment  of  debt,  may  be  offset  against  the  debt  if  debtor  had  no  notice  of 
the  assignment. 

Approved  in  Cochrane  v.  Hyre,  49  W.  Va.  320,  323,  38  S.  E.  656,  hold- 
ing in  suit  on  chose  in  action  by  assignee  thereof,  claim  against  assignor 
cannot  be  set-  off  where  before  purchase  defendant  had  notice  of  assign- 
ment or  knowledge  of  facts  putting  him  on  inquiry;  Guerry  v.  Perryman, 
6  Ga.  123,  setting  off  decree  in  equity  against  a  non-negotiable  instrument 
assigned  without  notice ;  Frazier  v.  Delliner,  7  Mo.  273,  a  note  transferred 
by  delivery,  before  notice  ol  assignment,  may  be  the  subject  of  a  setoff ; 
dissenting  opinion  in  Burck  v.  Taylor,  152  U.  S.  667,  38  L.  Ed.  590,  14  Sup. 
Ct.  709,  agreement,  with  State  not  to  assign  contract  without  consent  did 
not  bar  secret  assignee  of  a  x>ortion  of  contract. 
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Distinguished  in  Williams  y.  Neely,  134  Fed.  5,  69  K  B.  A.  282,  67 
C.  C.  A.  171,  a  sound  reason,  inhering  in  same  transaction  from  which  note 
springs,  why  holder  ought  not  recover  face  vhlue,  is  good  equitable  defense, 
though  it  constitute  no  oSset  against  holder  of  note. 

When  Mil  In  equity  alleges  want  of  notice  of  assignment  before  counter- 
claims were  acquired  hy  the  debtors,  averment  of  notice  in  the  answer  is  proof 
of  notice. 

Denied  in  Carroll  v.  Malone,  28  Ala.  526,  where  note  was  indorsed  after 
maturity  and  maker  acquired  an  equitable  setoff,  after  indorsement,  but 

before  notice. 

# 

Usual  inractice  la  to  serre  copy  of  writ  of  garnishment  upon  person  named 
as  gamtaliwi,  wttb  notice  by  oAcer  that  he  atfeaehes  goods,  leaving  existence, 
nature,  extent  and  liability  of  property  to  be  developed  in  subsequent  pro- 
ceedings. 

Approved  in  Smith  v»  ^^iln,  Abb.  Adm.  381,  Fed.  Cas.  13,081,  following 
rule;  Barton  v.  Spencer,  3  Okl.  274,  278,  41  Pac.  606,  608,  where  service^ 
of  process  in  garnishment  is  had,  subsequent  attaching  creditors  obtain  no 
rights  as  against  creditor  obtaining  garnishment;  Dillingham  v.  Traders' 
Ins.  Co.,  120  Tenn.  312,  16  L.  R.  A.  (N.  S.)  220,  108  S.  W.  1151,  holding 
credits  of  Illinois  corporation  held  by  its  agents  in  Tennessee  are  subject 
iq  attachment  where  it  is  shown  that  they  are  intended  to  be  removed  from 
State;  Mathews  v.  Smith,  iS  Neb.  190,  12  N.  W.  826,  holding  notice  of 
attachment  to  custodian  sufficient  and  a  trust  in  the  property  in  his  pos- 
session thereby  created;  Reed  v.  Fletcher,  24  Neb.  458,  39  N.  W.  447,  ser- 
vice of  garnishment  on  bank,  constructively  placed  debtor's  goods  in  its 
possession,  in  custody  of  law;  Barton  v.  Spencer,  3  Okl.  274,  278,  41  Pac.  606, 
608,  no  rights  can  be  obtained  by  subsequent  attaching  creditors  as  against 
a  creditor  causing  garnishment  of  summons  to  issue;  Moore  v.  Byne,  1 
Rich.  98,  in  serving  attachments  the  sheriff  has  no  authority  to  take  goods 
out  of  possession  of  one  claiming  property  in  them ;  Berry  v.  Davis,  77  Tex. 
194,  19  Am.  St.  Rep.  749,  13  S.  W.  979,  debts  owed  by  residents  to  non- 
residents may  be  reached  by  garnishment  proceedings;  Fockc  v.  Blum,  ^2 
Tex.  441,  17  S.  W.  771,  service  of  writ  placed  properly  in  hands  of  gar- 
nishee in  custodia  legis,  and  gave  right  superior  to  that  of  subsequent 
attaching  creditors. 

Distinguished  in  Bigelow  v.  Andress,  31  111.  332,  construction  of  Penn- 
sylvania statute  relating  to  garnishment  not  applicable  in  Illinois. 

transfer  of  property  out  of  state  by  bankruptcy,  or  kindred  proceed- 
ings.   Note,  23  L.  R.  A.  34. 

Setoff  against  assignee  of  commercial  papor  of  claim  against  assignor. 
Note,  23  L.  R.  A.  329. 

Injunction   against   judgment  for   matters   subsequent   to   rendition. 
Note,  30  L.  R.  A.  570. 
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Miscellaneous.  Cited  in  14  Pet.  53^  10  L.  EcL  S51,  in  incidental  refer- 
ence to  the  same  case,  again  before  the  Supreme  Court. 

7   Pet.   625-626,   8  L.   Ed.   807,  DUBOUSa  DE   ST.   COLOMBB'S  HEIB8  ▼. 
X7NITED  STATES. 

Complex  and  intricate  account  is  an  unfit  subject  for  an  examination  In 
court,  and  ought  always  to  be  referred  to  commissioner.  To  his  report  parties 
may  take  any  exceptions,  and  bring  any  question  they  may  think  proper  before 
court. 

Approved  in  Briggs  v.  Neal,  120  Fed.  228,  holding  where  court  deter- 
mines that  special  reason  exists  for  appointment  of  special  master  such 
appointment  not  reversible  error,  because  reason  not  assigned  in  order; 
Pulliam  V.  Pulliam,  10  Fed.  27,  Fed.  Cas.  11,463a,  holding  State  statute 
making  settlements  made  in  County  Court  ''prima  facie  evidence  in  favor 
of  the  accounting  party,*'  cannot  operate  to  restrict  plenary  jurisdiction 
of  Federal  equity  courts;  Hurd  v.  Goodrich,  59  111.  455,  where  defendant 
failed  to  object  before  master,  this  court  will  not  attempt  to  state  intri- 
cate account;  Moss  v.  McCall,  75  111.  196,  holdin^it  error  to  hear  case  in- 
volving complicated  account  without  reference  and  report;  French  v.  Gibbs, 
105  111.  528,  to  the  same  effect,  holding  reference  cannot  be  avoided  by 
stipulation ;  Patten  v.  Patten,  75  111.  447,  judgment  on  account  between  hus- 
band and  wife  reversed  and  ordered  referred;  Moifett  v.  Hanner,  l54  111. 
655,  39  N.  E.  477,  reversing  that  part  of  decree  affecting  unstated  account; 
Copp  V.  Henniker,  55  N.  H.  211,  act  of  legislature  committing  certain  causes 
to  referee  for  trial  not  in  conflict  with  bill  of  rights  or  State  Constitution ; 
Black  V.  Boyd,  50  Ohio  St.  53,  33  N.  E.  208,  equity  jurisdiction  in  matters 
of  mutual  and  complicated  accounts  is  not  abrogated  by  statute  providing 
for  a  jury  trial  in  actions  for  recovery  of  money  only;  Hudson  v.  Trenton 
Locomotive  Co.,  16  N.  J.  Eq.  477,  the  court  will  not,  at  the  original  hear- 
ing, decide  whether  particular  items  shall  or  shall  not  be  allowed. 

Distinguished  in  Chicago,  D.  &  V.  R.  R.  Co.  v.  Smith,  62  111.  268,  where  par- 
ties stipulated  for  submission  of  partnership  account  without  a  reference; 
Field  V.  Brown,  146  Ind.  297, 45  N.  E.  465,  in  action  against  banks  for  money 
had  and  received,  the  complexity  of  the  transactions  does  not  present  an 
equitable  defense. 

7  Pet.  627-632,  8  L.  Ed.  808,  EX  FABTE  BCADBAZZO. 

Admiralty  jurisdiction  of  United  States  courts  does  not  warrant  suits 
against  State  to  recover  proceeds  in  its  possession  of  property,  seized  because 
illegally  imported. 

Cited  in  In  re  Ayers,  123  U.  S.  489,  31  L.  Ed.  224,  8  Sup.  Ct.  174,  hold- 
ing a  suit  against  the  officers  or  agents  of  a  State  is  a  suit  against  the 
State,  although  not  named  as  a  party  defendant ;  Briggs  v.  Lightboats,  11 
Allen,  176,  a  lien  cannot  be  enforced  in  State  court  against  vessel  bnilt 
for  and  in  possession  of  United  States;  State  ex  rel.  v.  Doyle,  40  Wis.  211, 
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a  Circuit  Court  of  the  UnitecK  States  has  no  jurisdiction  of  a  suit  by  a 
forei^  corporation  to  restrain  a  State  officer  from  revoking  a  license; 
In  re  Kaine,  14  How.  119,  14  L.  Ed.  351,  holding  that  the  Supreme  Court 
has  no  original  jurisdiction  to  issue  a  writ  of  habeas  corpus;  dissenting 
opinion  in  United  States  v.  Lee,  106  U.  S.  246,  27  L.  Ed.  191,  1  Sup.  Ct. 
282,  title  to  land  held  by  the  United  States  through  their  officers  and  agents 
cannot  be  tried  and  determined  in  an  action  of  ejectment. 

7  Pet.  633,  8  L.  Ed.  810,  WABD  v.  GBEGORT. 

Proceeding  by  mandamus,  being  proceeding  at  common  law,  la  not  review- 
able upon  appeal.    Proper  method  Is  by  writ  of  error. 

Approved  in  Cleveland  v.  United  States,  127  Fed.  669,  holding  in  man- 
damus proceedings  tor' enforce  payment  of  judgment  against  municipality 
it  is  insufficient  to  refer  return  and  objections  thereto  to  master  to  hear 
evidence  and  report  thereon;  Carter  Co.  v.  Schmalstig,  127  Fed.  127,  apply- 
ing rule  in  mandamus  against  county  to  compel  levy  of  tax  to  pay  judg- 
ment; Nelson  v.  Huidekoper,  66  Fed.  617,  30  U.  S.  App.  88,  dismissing 
appeal  in  suit  at  law  to  recover  damages  for  personal  injuries;  Bradford 
V.  Marvin,  2  Fla.  101,  holding  a  cause  in  chancery  cannot  be  brought  up 
by  writ  of  error. 

Miscellaneous.    Cited  in  Wagner  v.  Harris,  1  Wyo.  202^  but  not  in  point. 

7  Pet.  634-660,  8  L.  Ed.  810,  EX  PARTE  BRADSTREET. 

Supreme  Court  will  not  ezerdae  any  control  over  the  proceedings  of  In- 
ferior court  of  the  United  States,  In  allowing  or  refusing  to  allow  amendments 
In  pleadings. 

Approved  in  Hartley  v.  Lapidus  etc.  Co.,  216  Fed.  96,  132  C.  C.  A.  336, 
holding  that  Iowa  law  presumes  all  allegations  in  answer  denied,  and  allow- 
ance or  rejection  of  replication  is  within  discretion  of  court ;  Grerman  Evan- 
gelical Society  v.  Prospect  Hill  Cemetery,  2  App.  D.  C.  316,  holding  no 
appeal  will  lie  from  refusal  to  allow  amendments  to  cross-bill,  as  this  leaves 
parties  as  they  were  originally;  Bradstreet  v.  Thomas,  12  Pet.  64,  9  L.  Ed. 
1001,  refusing  to  dismiss  a  case,  for  informality  in  pleading  jurisdiction, 
not  noticed  or  objected  to  in  the  court  below;  Chapman  v.  Barney,  129 
U.  S.  681,  32  L.  Ed.  801,  9  Sup.  Ct.  427,  where  the  court  permitted  a  new 
sole  plaintiff  to  be  substituted  for  the  sole  original  plaintiff. 

Where  demand  Is  not  for  money,  and  nature  of  action  does  not  require 
value  of  thing  demanded  to  be  stated  In  declaration,  It  Is  practice  of  United 
States  courts  to  allow  value  to  be  given  In  evidence. 

Approved  in  Beard  v.  Federy,  3  Wall.  494,  18  L.  Ed.  93,  in  action  to 
settle  title  to  land  claim  in  California;  The  Grace  Girdler,  6  Wall.  442, 
18  L.  Ed.  790,  where  record  in  appeal  in  admiralty  failed  to  show  amount 
involved,  appellant  was  allowed  time  to  prove  that  it  exceeded  the  juris- 
«Uctional  sum;  Sharron  v.  Terry,  13  Sawy.  404,  36  Fed.  349^  1  L.  R.  A.  583, 
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where  value  of  property  was  shown  by  evidence;  Dry  den  v.  Swinbum,  15 
W.  Va.  250,  where  it  was  proven  that  the  offite  of  clerk  was  greater  than 
one  hundred  dollars;  Crawford  v.  Burnham,  1  Flipp.  117,  Fed.  Cas.  3366, 
in  ejectment  suit,  jurisdictional  value  of  estate  must  appear  in  declaration 
or  by  proof. 

Court  granted  mandamus  requiring  district  judge  to  reinstate  case,  and 
to  have  records  made  up,  and  to  enter  Judgment  thereon,  in  order  to  give  de- 
mandant benefit  of  writ  of  error  to  Supreme  Court. 

Approved  in  McClellan  v.  Garland,  217  U.  S.  280,  54  L.  Ed.  766,  30  Sup. 
Ct.  501,  holding  Circuit  Court  of  Appeals  could  mandamus  a  district  court 
to  hear  a  case  to  final  judgment;  Barber  Asphalt  Pav.  Co.  v.  Morris,  132 
Fed.  954,  956,  67  L.  B.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  com- 
pel circuit  judge  to  vacate  order  staying  proceedings  pending  determina- 
tion of  appeals  in  State  court;  United  States  v.  Windom,  8  Mackey  {D.  C.)^ 
59,  holding  where  demand  against  United  States  has  been  adjudicated  and 
warrant  on  treasury  drawn,  mandamus  will  lie  to  compel  officer  to  issue 
same;  Golden  Gate  Tile  Co.  v.  Superior  Court,,  159  Cal.  478,  114  Pac.  980, 
holding  mandamus  will  lie  to  compel  inferior  court  to  proceed  with  cause 
it  has  dismissejd  for  want  of  jurisdiction;  State  v.  Taylor,  119  Tenn.  249, 
104  S.  W.  247,  holding  where  defendant  demurred  to  petition  for  man- 
damus and  it  appeared  it  had  no  valid  defense,  peremptory  writ  will^iesue 
with  overruling  of  demurrer;  Litchfield  v.  Railroad  Co.,  7  Wall.  271,  19 
L.  £d.  151,  holding  Supreme  Court  may  vacate  order  of  dismissal  in  lower 
court  and  reinstate  the  case  by  writ  of  mandate ;  Ex  parte  Bradley,  7  Wall. 
76,  19  L.  Ed.  218,  writ  of  mandamus  lies  to  an  inferior  court  to  restore 
n  attorney  at  law,  disbarred  by  court  without  jurisdiction ;  Knickerbocker 
Ins.  Co.  V.  Comstock,  16  Wall.  270,  21  L.  Ed.  498,  a  Circuit  Court  may  be 
compelled  to  proceed  to  final  judgment  by  writ  of  mandamus,  but  writ  of 
error  is  not  the  proper  remedy ;  Chicago  etc.  R.  R.  Co.  v.  Wiswall,  23  Wall. 
508,  28  L.  Ed.  104,  to  same  effect ;  Harrington  v.  Holler,  111  U.  S.  797,  28 
L.  Ed.  603,  4  Sup.  Ct.  697,  where  Supreme  Court  of  a  Territory  dismissed 
a  writ  of  error  to  a  District  Court,  because  of  failure  to  docket  the  cause 
in  time;  Eslava  v.  Rigland,  3  Ala.  365,  remedy  for  injury,  caused  by  order 
quashing  indictment,  is  by  mandamus;  People  v.  Turner,  1  Cal.  147,  52  Am. 
Dec.  299,  mandamus  is  the  proper  remedy  to  compel  a  lower  court  to  re- 
store an  attorney  whose  name  has  been  stricken  from  the  rolls;  State  v. 
Gleason,  12  Fla.  203,  the  Supreme  Court  has  power  to  issue  a  quo  warranto 
against  a  person  holding  public  office,  inquiring  into  his  right  to  the  same ; 
State  V.  Young,  31  Fla.  598,  34  Am.  St.  Rep.  43,  19  L.  B.  A.  637,  12  South. 
674,  where  a  judge  has  decided  that  he  is  disqualified  to  hear  a  case,  if 
he  is  not  disqualified,  mandamus  will  issue;  People  v.  Pearson,  2  Scam. 
204,  33  Am.  Dec.  448,  mandamus  lies  to  complete  bill  of  exceptions ;  Jelley 
V.  Roberts^  50  Ind.  7,  mandate  will  lie  to  compel  a  judge  to  sign  and  seal 
a  bill  of  exceptions;  State  v.  Webb,  34  Kan.  711,  9  Pac.  770,  mandate 
issued  to  compel  judge  to  try  a  case;  State  y.  PhilipSi  97  Mo.  342, 3  L.  B.  A* 
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480,  10  S.  W.  859,  mandamus  will  lie  to  correct  and  remedy  erroneous  dis- 
missal of  appeal;  Schintz  v.  Morris,  13  Tex.  Civ.  App.  595,  35  S.  W.  523, 
where  separate  verdict  was  entered  on  each  branch  of  suit,  and  judge 
entered  judgment  on  one  against  defendant,  and  granted  new  trial  on  one 
against  plaintiff,  mandamus  will  lie  to  vacate  order;  Page  v.  Clopton,  30 
Gratt.  419,  where  judge  refused  to  sign  bill  of  exceptions;  Richardson  v. 
Farrar,  88  Va.  768,  15  S.  E.  120,  mandamus  lies  to  compel  court  to  pro- 
ceed to  hear  and  determine  an  election  contest ;  State  v.  Hunter,  3  Wash. 
95,  27  Pac.  1077,  compelling  court  to  take  jurisdiction  where  case  was 
wrongfully  dismissed;  Jones  v.  Oceanic  Navigation  Co.,  11  Blatchf.  412, 
Fed.  Cas.  7485,  refusing  to  take  jurisdiction  in  doubtful  case,  recognizing 
authority  of  Supreme  Court  to  remedy  possible  mistake  by  mandamus; 
In  re  Dowd,  133  Fed.  751,  and  State  v.  Walker,  25  Fla.  573,  6  South.  172, 
both  arguendo.  / 

Distinguished  in  State  v.  Superior  Ct.,  21  Wash.  110,  111,  57  Pac.  352, 
353,  holding  Supreme  Court  has  no  jurisdiction  by  mandamus  to  compel 
Superior  Court  to  try  action  where  amount  involved  is  less  than  two  hun- 
dred dollars;  Ex  parte  Newman,  14  Wall.  166,  170,  20  L.  Ed,  879,  880, 
denying  petition  for  writ  of  mandamus,  where  Circuit  Court  reversed  the 
District  Court  and  dismissed  libel  for  want  of  jurisdiction;  Ex  parte 
Hoard,  105  U.  S.  579,  26  L.  Ed.  1177,  after  Circuit  Court  has  denied  a 
motion  for  an  order  remanding  a  cause  to  the  State  court,  mandamus  will 
not  lie  compelling  it  to  make  such  order  ;*ln  re  Pennsylvania  Co.,  137  U.  S. 
452,  453,  34  L.  Ed,  739,  740,  11  Sup.  Ct.  141,  remedy  by  mandamus,  when 
a  cause  removed  from  State  court  is  improperly  remanded,  was  taken  away 
by  statutes  of  1887  and  1888;  United  States  v.  Windom,  137  U.  S.  643,  34- 
L.  Ed.  814,  11  Sup.  Ct.  199,  a  writ  of  mandate,  controlling  the  head  of  an 
executive  department,  in  the  discharge  of  a  duty  involving  the  exercise 
of  discretion,  should  not  issue ;  dissenting  opinion  in  Richardson  v.  Farrar, 
88  Va.  773,  774,  775,  15  S.  E.  122,  mandamus  cannot  be  made  to  perform 
functions  of  a  writ  of  error. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 

98  Am.  St.  Rep.  893. 
Superintending  control  and  supervisory  jurisdiction-  over  inferior  or 

subordinate  tribunal.    Note,  51  L.  R.  A.  105,  110. 

Miscellaneous.  Cited  in  Holmes  v.  Jennison,  14  Pet.  629,  632,  10  L.  Ed. 
628,  630,  in  general  discussion,  holding  a  writ  of  error  does  not  lie  to  revise 
proceedings  of  a  State  court  on  writ  of  habeas  corpus;  dissenting  opinion 
in  Darnell  v.  Lyon,  85  Tex.  471,  22  S.  W.  311,  arguing  that  the  court  has 
no  jurisdiction  of  questions  certified  as  novel  and  important. 
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8  Pet  1-^,  8  Ih  Ed.  845»  BX7KK  ▼.  CLABEE. 

No  change  In  residence  or  circnmstancee  of  partiee  can  dlTest  Jurisdiction 
once  attached. 

Approved  in  Bnm  v.  Mann,  151  Fed.  150,  12  L.  R.  A.  (N.  S.)  164,  80 
C.  C.  A.  513,  Federal  conrt  has  jurisdiction  of  action  to  enforce  its  own 
judgment  although  since  its  rendition  parties  have  so  changed  residence  as 
to  he  living  in  same  State,  and  no  Federal  question  is  involved;  Ritchie  v. 
Burke,  109  Fed.  19,  holding  jurisdiction  of  Federal  equity  conrt  in  suit 
between  citizens  of  different  States  based  on  law  judgment  against  one  of 
defendants  not  ousted  by  discharge  of  judgment  after  commencement  of 
suit;  Clarke  v.  Mathewson,  12  Pet.  171,  9  L.  Ed;  1044,  sustaining  jurisdic- 
tion over  bil]  of  revivor  by  resident  administrator  of  former  deceased 
plaintiff,  resident  of  another  State;  Freeman  v.  Howe,  24  How.  460,  16 
L.  Ed.  752,  holding  bill  in  equity  lies  in  Federal  court  to  restrain  or  r^u- 
late  judgment  therein;  First  Nat.  Bank  v.  TurnbuU,  16  Wall.  195,  21 
L.  Ed.  297,  sustaining  exclusive  jurisdiction  of  State  court  of  proceedings 
regulating  judgment  recovered  therein;  French  v.  Hay,  22  Wall.  252,  22 
L.  Ed.  858,  sustaining  jurisdiction  to  enjoin  enforcement  in  another  State 
of  decree  in  suit  removed  to  Federal  court ;  Krippendorf  v.  Hyde,  110  U.  S. 
281,  28  L.  Ed.  147,  2  Sup.  Ct.  29,  sustaining  jurisdiction  of  garnishee's  bill 
to  enjoin  application  of  attached  property  to  satisfy  original  judgment; 
Hardenbergh  v.  Ray,  151  U.  S.  118,  38  L.  Ed.  95,  14  Sup.  Ct.  306,  affimi- 
ii^  13  Sawy.  162,  33  Fed.  814,  holding  jurisdiction  once  attached  not  di- 
vested by  substitution  of  defendant  citizen  of  same  State  with  plaintiff; 
Trigg  V.  Conway,  Hempst.  712,  Fed.  Cas.  14,173,  where  jurisdiction  not 
divested  by  plaintiff's  death  and  substitution  of  administrator  from  defend- 
ant's State;  Hatch  v.  Dorr,  4  McLean,  113,  Fed.  Cas.  6206,  where  judg- 
ment creditor  having  moved  to  defendant's  State  brought  bill  to  enforce 
judgment;  Hatfield  v.  Bushnell,  1  Blatchf.  395,  Fed.  Cas.  6211,  22  Vt..661, 
where  original  plaintiff's  administrator  admitted  to  prosecute  though  citi- 
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zen  of  same  State  with  defendant;  St.  Luke's  Hospital  v.  Barclay,  3 
Blatchf .  263,  Fed.  Cas.  12,241,  enjoining  proceedings  at  law  in  same  Cir- 
cuit Court  irrespective  of  citizenship  of  parties;  United  States  v.  Myers, 
2  Brock.  522,  528,  Fed.  Cas.  15,844,  holding  jurisdiction  not  divested  hy 
satisfaction  of  Uniteii  States  claim;  O'Brien  County  v.  Brown,  1  Dill.  588, 
Fed.  Cas.  10,399,  sustaining  jurisdiction  of  hill  to  set  aside  judgment  in 
same  court,  irrespective  of  parties'  citizenship ;  Culver  v.  Woodruff  County, 
5  Dill.  393,  Fed.  Cas. -3469,  holding  jurisdiction  not  divested  hy  changing 
defendant  county  to  another  Federal  district;  Hardenberg  v.  Ray,  13 
Sawy.  162,  33  Fed.  814,  holding  jurisdiction  not  diverted  by  substitution 
of  plaintiff  citizen  of  same  State  with  defendant ;  Arnold  v.  Frost,  9  Ben. 
268,  Fed.  Cas.  558,  holding  suit  on  appeal  bond  cognizable  in  District  Court 
where  original  suit  tried ;  Rawle  v.  Phelps^^  2  Flipp.  471,  Fed.  Cas.  11,588, 
holding,  where  both  parties  citizens  of  same  State  when  suit  commenced, 
State  court's  jurisdiction  not  ousted  by  subsequent  removal  of  one;  In  re 
Sabin,  21  Fed.  Cas.  122,  sustaining  jurisdiction  of  auxiliary  proceeding 
irrespective  of  citizenship  of  parties ;  Glover  v.  Shepperd,  21  Fed.  482,  483, 
holding  original  plaintiff's  assignee  could  file  supplemental  bilL  though  of 
same  State  with  defendant;  Jarboe  v.  Templer,  38  Fed.  216,  holding  juris- 
diction not  ousted  by  transferring  plaintiff's  interest  to  citizen  of  same 
State  with  defendant;  McBee  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  246,  sus- 
taining jurisdiction,  irrespective  of  parties'  citizenship,  to  enforce  liens 
on  property  on  which  mortgage  being  foreclosed  in  same  court;  Ex  parte 
Kyle,  67  Fed.  309,  holding  jurisdiction  of  Cherokee  court  of  lai'ceny  case 
not  divested  by  naturalization  of  defendant;  Cross  v.  Evans,  86  Fed.  4,  52 
U.  S.  App.  728,  holding  jurisdiction  not  ousted  by  passing  of  defendant's 
interests  to  citizens  of  same  State  with  plaintiff;  Ex  parte  Jones,  66  Ala. 
205,  and  Indianapolis  etc.  Ry.  Co.  v.  Risley,  50  Tnd.  64,  holding  State 
court's  jurisdiction  not  affected  by  party's  removal  to  another  State  pend- 
ing suit;  Goodrich  v.  Hunton,  29  La.  Ann.  374,  375,  reviewing  cases,  hold- 
ing suit  to  enjoin  State  court  judgment  cognizable  in  such  court,  irre- 
spective of  parties'  citizenship;  Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  62, 
holding  bill  to  enjoin  action  pending  in  State  Court  not  removable  to  Fed- 
eral court;  Dorr  v.  Davis,  76  Me.  304,  holding  jurisdiction  of  probate  court 
over  minor's  estate  not  ousted  by  minor's  removal  to  another  county ;  State 
v.  Wilkins,  67  N.  H.  165,  29  Atl.  693,  holding  jurisdiction  once  attached 
not  ousted  by  reduction  of  petitioners  below  necessary  number;  Upton  v. 
New  Jersey  etc.  R.  Co.,  25  N.  J.  Eq.  375,  holding  right  of  removal  to  Fed- 
eral court  did  not  accrue  by  nonresident  coplaintiff's  death ;  Christmas  v. 
Russell,  14  Wall.  82,  20  L.  Ed.  764,  directing  course  pursued  4n  principal 
case;  Moore  v.  Edgefield,  32  Fed.  500,  holding  jurisdiction  dependent  on 
amount  in  dispute  when  suit  commenced;  Smith  v.  Rines,  2  Sumn.  350, 
Fed.  Cas.  13,100,  discussing  rules  with  reference  to  parties;  Opelika  v. 
Daniel,  59  Ala.  216,  denying  State  coart  jurisdiction  to  enjoin  Federal 
court  proceedings,  holding  latter  proper  court  to  grant  injunction;  Kit- 
tredge  v.  Emerson,  15  N.  H.  261,  sustaining  replication  to  plea  of  discharge 
in  bankruptcy;  that  attachment  was  levied  before  bankruptcy  proceedings; 


^ 
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Laird  v.  Connecticut  etc.  R.  R.,  55  N.  H.  379,  20  Am.  Be^.  219,  holding 
right  of  removal  to  Federal  court  lapsed  upon  plaintiff's  removal  to  same 
State  with  nonresident  defendant. 

Distinguished  in  Melius  v.  Thompson,  1  Cliff.  133,  Fed.  Cas.  9405,  hold-  , 
ing  suit  not  revivable  against  original  defendant's  administrator  ap^inted 
in  another  jurisdiction;  Thaxter  v.  Hatch,  6  McLean,  70,  Fed.  Cas.  13,866, 
where  mortgagee  moved  to  same  State  with  mortgagor  before  suit  brought 
by  assignee;  Conwell  v.  White  etc.  Canal  Co.,  4  Biss.  202,  Fed.  Cas.  3148, 
where  new  parties  and  new  interests  involved;  Winter  v.  Swinburne,  10 
Biss.  457,  8  Fed.  51,  denying  jurisdiction  of  Circuit  Court  of  creditors'  bill 
to  enforce  District  Court  execution  where  parties  were  of  same  State; 
Adams  Express  Co.  v.  Denver  etc.  R.  R.,  4  McCrary,  84,  16  Fed.  717,  hold- 
ing complainant's  voluntary  assignment  to  citizen  of  same  State  with  de- 
fendant ousted  jurisdiction;  Goodnow  v.  Grajrson,  5  McCrary,  20,  15  Fed. 
4,  holding  right  of  removal  to  Federal  court  lapsed  upon  party  becoming 
resident  without  exercising  it;  dissenting  opinion  in  Florida  v.  Georgia,  17 
How.  509,  15  L.  Ed.  200,  majority  holding  United  States  could  intervene 
in  controversy  between  two  States  concerning  boundary.       ^ 

Service  may  be  upon  the  opposite  party's  counsel  in  proceeding  auzilliary 
to  original  suit  in  same  Federal  court  between  same  parties. 

Cited  in  The  Cortes  Co.  v.  Thannhauser,  20  Blatchf.  61,  62,  s.  c,  sub 
nom.  Thannhauser  v.  The  Cortes  Co.,  9  Fed.  227,  228,  holding,  suit  against 
nonresident  to  restrain  proceedings  at  law,  case  for  substituted  service; 
Sawyer  v.  Gill,  3  Wood.  &  M.  104,  Fed.  Cas.  12,399,  permitting  substituted 
service  in  suit  to  enjoin  execution  of  judgment  in  same  court;  Shainwald 
V.  Davids,  69  Fed.  702,  but  setting  aside  substituted  service  on  parties  not 
parties  to  original  suit ;  Opelika  v.  Daniel,  59  Ala.  216,  arguendo. 

Distinguished  in  Gregory  v.  Pike,  79  Fed.  521,  where  no  allegation  of 
record  to  support  substituted  service;  Rubber  Co.  v.  Goodyear,  9  Wall.  811, 
19  L.  Ed.  690,  holding  original  proceeding  not  case  for  substituted  service. 

Bill  for  injunction  to  stay  execution  in  ejectment  is  not  original  bill  when 
between  same  parties  as  the  action  at  law;  accordingly,  a  change  in  thedr 
citizenship  which  would  prevent  Federal  Jurisdiction  of  an  original  suit  will 
not  prevent  jurisdiction  of  such  a  bill. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  518,  uphold- 
ing Federal  jurisdiction,  when,  pending  suit  to  foreclose  mortgage,  mort- 
gagor undertook  to  convey  rights  to  third  parties  who  asserted  rights  after 
foreclosure  sale,  and  thereupon  mortgagee,  who  was  purchaser  at  fore- 
closure, brought  in  such  parties  and  sought  to  have  their  rights  declared 
subject  to  the  decree ;  O'Connor  v.  O'Connor,  146  Fed.  997,  Federal  equity 
suit  to  set  aside  dismissal  entered  by  same  court  in  action  at  law  is  ancil- 
lary to  such  action  and  within  jurisdiction  of  Federal  court,  irrespective 
of  citizenship;  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  613,  616, 
dependent  suit  cannot  be  sustained  to  adjudicate  claims  of  those  not  par- 
ties to  or  in  privity  with  original  suit,  except  in  case  of  those  who  claim 
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interest  in  property  in  custody  o£  courts  Clarke  Vw  Matfaewson,  12  Pet. 
172,  9  L.  Ed.  1044,  holding  bill  of  revivor  in  name  of  plaintiff's  adminis- 
trator continuation  of  old  suit ;  French  v.  Hay,  22  Wall.  252,  22  L.  Ed.  858, 
holding  auxiliary,  bill  to  enjoin  proceedings  on  State  court  decree  in  case 
removed  to  Federal  court ;  Webb  v.  Barnwall,  116  U.  S.  197,  29  L.  Ed.  696, 
6  Sup.  Ct.  352,  holding  bill  to  enjoin  execution  in  ejectment  auxiliary;  St. 
Luke's  Hospital  v.  Barclay,  3  Blatchf.  263,  Fed.  Gas.  12,241,  holding  aux- 
iliary, a  bill  to  enjoin  proceedings  at  law  in  same  court;  The  Cortes  Co.  v. 
Thannhauser,  20  Blatchf.  61,  62,  s.  c,  sub  nom.  Thannhauser  v.  The  Cortes 
Co.,  9  Fed.  227,  228,  holding  suit  against  nonresident  to  restrain  proceed- 
ings  at  law,  proper  case  for  substituted  service;  Sawyer  v.  Gill,  3  Wood. 
&  M.  104,  Fed.  Cas.  12,399,  holding  injunction  staying  execution  of  judg- 
ment in  same  court,  case  for  substituted  service;  Schenck  v.  Peay,  Woolw. 
183,  Fed.  Cas.  1^,450,  sustaining  cross-bill,  between  original  parties,  though 
from  same  state,  where  necessary  for  defense;  Arnold  v.  Frost,  9  Ben.  268, 
Fed.  Cas.  558,  holding  suit  on  appeal  bond  continuation  of  original  suit; 
Merchants'  etc.  Bank  etc.  v.  Leland,  17  Fed.  Cas.  60,  38  How.  31,  holdin<r 
bill  in  Federal  court  to  enjoin  judgment  thereof  pending  State  court  deci- 
•  sion,  auxiliary;  In  re  Sabin,  21  Fed.  Cas.  122,  holding  controversy  over 
fund  in  assignee's  hands  auxiliary  to  bankrupt  proceedings;  Goodrich  v. 
Hunton,  29  La.  Ann.  374,  375,  holding  suit  to  enjoin  judgment  dependent 
and  auxiliary  to  original  suit;  Lowenstein  v.  Glidewell,  5  Dill.  328,  Fed. 
Cas.  8575,  holding  cross-bill  not  necessarily  continuation  of  original  suit; 
Yeatnian  v.  Bradford,  44  Fed.  538,  holding  bill  leased  on  transactions  sub- 
sequent and  distinct  from  original  suit  not  dependent;  Nye  v.  Nightingale, 
6  R.  I.  442,  arguendo. 

Distinguished  in  Leigh  v.  Kewanee  Mfg.  Co.,  127  Fed.  992,  holdings 
when  action  at  law  was  pending  in  Federal  court,  such  court  had  ancillary 
jurisdiction  before  judgment  to  entertain  bill  to  restrain  further  prosecu- 
tion of  such  action  on  equitable  grounds  not  available  as  defense  to  action 
at  law  irrespective  of  citizenship. 

Relief  in  equity,  other  than  by  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  64  Am.  St. 
Rep.  260. 

Injunction  in  State  court  against  execution  of  final  process  of  Federal 
court.  ^  Note,  76  Am.  Dec.  223. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D,  1033. 

Wliere  persons  not  parties,  and  Interests  not  involved  in  original  suit  are 
Introduced,  bill  to  enjoin  execution,  on  Judgment  in  such  suit  is  original  aa  to 
them,  and  Federal  JurlBdiction  must  be  supported  as  in  any  original  cause. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  30,  60  L.  Ed. 
872,  36  Sup.  Ct.  477,  supplemental  bill  to  obtain  decree  in  personam  against 
nonresident  on  ground  that,  by  participation  in  original  action  he  was 
bound  by  decree,  is  an  original  action  against  him;  Pittsbnrgh  etc.  R.  Co. 
V.  Fiske,  178  Fed.  69,  101  C.  C.  A.  560,  where,  pending  suit  in  Federal 
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cotirty  jurisdiction  of  which  depends  on  residence  of  parties,  complainant 
transfers  all  interest  to  citizen  of  same  State  as  defendant,  court  lose3 
jurisdiction,  as  new  parties  make  substantially  new  suit;  Rent  t.  Hon- 
singer,  167  Fed.  628,  on  dissolution  of  corporation  hy  suit  in  State  court, 
bill  filed  in  Federal  court  entitled  "ancillary  bill  for  appointment  of  re^ 
ceivcr,  etc."  to  reach  property  in  another  State,  may  be  entertained,  as  it 
is  substantially  an  original  bill,  new  parties  being  brought  in ;  International 
Nav.  Co.  V.  Atlantic  Mut,  Ins.  Co.,  100  Fed.  312,  holding  where  salvage 
expenses  necessarily  incurred  in  resaving  ship  and  cargo,  insurers  liable 
in  first  instance  to  insured  independent  of  general  average;  Christmas  v, 
Russell,  14  Wall.  81,  20  L.  Ed.  763,  holding  introduction  of  new  parties  and 
interests  made  bill  original;  Williams  v.  Byrne,  Hempst.  473,  474,  Fed, 
Cas.  17,718,  holding  bill  to  enjoin  judgment,  by  one  not  party  or  privy  to 
original  suit,  original;  Conwell  v.  White  etc.  Canal  Co.,  4  Biss.  202,  Fed. 
Cas.  3148,  where  new  parties  citizens  of  same  State,  and  new  interests 
involved,  jurisdiction  denied;  Adams  Express  Co.  v.  Denver  etc.  Ry.  Co., 
4  McCrary,  84,  16  Fed.  717,  holding  supplemental  bill  bringing  in  parties 
not  authorized  to  sue  not  maintainable;  Bowen  v.  Christian,  16  Fed.  730, 
vacating  order  for  substituted  service  in  suit  against  new  parties  by 
receiver  to  set  aside  mortgage ;  Ralston  v.  Sharon,  51  Fed.  709,  710,  deny- 
ing jurisdiction  where  defendants  not  parties  to  original  suit,  and  parties 
citizens  of  same  State;  Shainwald  v.  Davids,  69  Fed.  702,  703,  setting 
aside  substituted  service  as  to  defendants  not  parties  to  original  suit. 

Modified  in  Freeman  v.  Howe,  24  How.  460,  16  L.  Ed.  752,  sustaining 
jurisdiction  where  parties  were  different,  if  their  interests  were  affected; 
McDonald  v.  Seligman,  81  Fed.  758,  holding  fact  of  party  not  being  party 
to  original  suit  does  not  prevent  jurisdiction. 

Distinguished  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  520,  suit  to 
adjudicate  violations  of  contract  with  railroad  concerning  right  of  way, 
brought  by  complainant,  who  has  foreclosed  lien  on  that  contract  granted 
him  by  original  party  as  security,  is  ancillary  thereto  and  not  original. 

Federal  conrta  bave  Jurisdiction  in  equity  to  control  and  regulate  proceed- 
ings therein  on  law  side. 

ApproVed  in  Whelan  v.  Enterprise  Transp.  Co.,  164  Fed.  97,  Federal 
court  having  jurisdiction  of  suit  appointing  receiver  has  also  jurisdiction 
over  suit  at  law  by  receiver  since  two  departments  are  interoperating ; 
Christmas  v.  Russell,  14  Wall.  82,  20  L.  Ed,  764,  holding  Circuit  Court 
could  have  enjoined  proceedings  therein  pending  State  court  decision;  City 
Bank  v.  Skelton,  2  Blatchf.  19,  Fed.  Cas.  2739,  where  court  enjoined  suits 
therein  pending  controversy  relating  to  same  subject  matter  in  State  court; 
City  Bank  v.  Skelton,  2  Blatchf.  28,  Fed.  Cas.  2740,  denying  motion  to  dis- 
solve said  injunction;  Brooks  v;  Memphis,  4  Fed.  Cas.  286,  holding  court 
had  power  to  restrain  execution  of  its  final  process ;  Opelika  v.  Daniel,  59 
Ala.  216,  Kendall  v.  Winsor,  6  R.  I.  462,  and  Chapin  v.  James,  11  R.  L 
92,  23  Am.  Rep.  417,  holding  Federal  courts  have  jurisdiction  to  enjoin 
proceedings  therein  on  law  side;  Schuyler  v.  Pelissier,  3  Edw.  Ch.  193> 
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denying  power  of  State  conrt  to  enjoin  proeeedings  in  Federal  eoort ;  Mer- 
chants' etc.  V.  Memphis^  9  Baxt.  87,  denying  authority  of  State  court  to 
interfere  with  Federal  court's  process. 

8  Pet.  4-^11,  8  L.  Ed.  846,  STRATTON  y^  JABVI8. 

Claim  cannot  be  interposed,  in  admiralty,  by  one  for  Interests  of  persons 
with  whom  he  is  not  in  privity.     ^ 

Cited  in  The  Lottawanna,  20  Wall.  222,  22  L.  Ed.  263,  holding  owner's 
creditors  having  no  maritime  lien  not  entitled  to  intervene  against 
proceeds. 

• 

Where  no  claimant  appears  to  property  libeled,  court  will  retain  same  for 
a  year  and  a  day. 

Cited  in  State  v.  Burke,  33  La.  Ann.  505,  holding  judgment  could  hot  be 
rendered  affecting  interests  of  parties  not  before  the  court ;  Read  v.  Owen, 

9  Port.  185,  holding  claimant  in  admiralty  has  year  from  date  of  decree 
to  file  claim. 

Claim  of  each  person  having  separate  interest  in  cargo  libeled  for  salvage 
is  in  nature  of  separate  suit,  and  no  claimant  can  appeal  whose  separate  dalm 
does  not  equal  Jurisdictional  amount. 

Cited  in  Spear  v.  Place,  11  How.  527,  13  L.  Ed.  799,  where  one  person 
claimed  for  several  interests  each  considered  separately  in  decree ;  The  Col. 
Adams,  19  Fed.  796,  holding  salvage  should  be  apportioned  among  the  sev- 
eral claimants;  Oliver  v.  Woodman,  66  Me.  59,  holding  log-driver's  lien, 
must  be  apportioned  among  owners  who  separately  employed  him. 

Amount  of  recovery  for  salvage.    Note,  24  E.  B.  0.  575. 

In  appellate  court  the  appellee  cannot  controvert  decree  of  lower  court. 
Cited  in  The  William  Bagaley,  5  Wall.  412,  18  L.  Ed.  591,  holding  one 
not  party  below  could  not  intervene  to  reverse  decree  in  appellate^  court ; 
New  Orleans  etc.'^Mail  Co.  v.  Flanders,  12  Wall.  135,  20  L.  Ed.  250,  hold- 
ing portion  of  decree  favorable  to  appellants  not  reviewable  in  absence  of 
appeal  by  respondents ;  The  D.  R.  Martin,  91  U.  S.  366,  23  L.  Ed.  440,  hold- 
ing only  sum  recovered  by  decree  not  appealed  from  by  plaintiff,  involved 
on  appeal  from  decree  reversing  same;  The  Stephen  Morgan,  94  U.  S.  599, 
24  L.  Ed.  266|  denying  hearing  on  appeal  except  in  defense  of  decree  to 
party  not  appealing;  Bush  v.  Schooner  Alonzo,  2  Cliff.  551,  Fed.  Cas.  2223, 
refusing  to  consider  appellee's  claim  for  greater  sum  than  recovered  in 
lower  court;  The  Quickstep,  2  Biss.  292,  Fed.  Cas.  11,509,  holding  libel- 
ants bound  by  adverse  portion  of  decree  from  whiclv  they  did  not  appeal ; 
Airey  v.  Merrill,  2  Curt.  12,  Fed.  Cas.  115,  refusing  to  decree  libelant, 
appellee,  greater  damages  than  allowed  by  District  Court;  The  Peytona,  2 
Curt.  27,  Fed.  Cas.  11,058,  and  Allen  v.  Hitch,  2  Curt.  148,  Fed.  Cas.  224, 
holding  court  could  not  decree  increased  damages  on  appellee's  prayer; 
Shaw  V.  Folsom,  40  Fed.  512,  where  court  refused  to  award  appellee  in- 
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creased  damages  though  allowance  by  District  Court  too  small;  Sonter  v. 
Baymore,  7  Pa.  St.  418,  47  Am.  Dec.  520,  holding  decree  in  admiralty 
appealed  from  not  good  as  plea  of  former  recovery. 

Distinguished  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  964, 
93  C.  C.  A.  360,  on  appeal  to  Circuit  Court  by  defendant  in  admiralty, 
court  may  increase  amount  of  salvage  awarded  to  libelant  although  he  did 
not  appeal. 

Appellate  Jurisdiction  of  Supreme  and  Circiiit  Courts  in  admiralty  Is  de- 
pendent on  sum  or  value  in  dispute  between  parties  having  independent  tnter- 
ests,  sucli  as  salvage  claimants,  and  claim  of  each  must  equal  the  Jurisdictional 
amount  to  entitle  to  an  appeal.  , 

Approved  in  The  Paquete  Habana,  175  U.  S.  680,  681,  44  L.  Ed.  321,  20 
Sup.  Ct.  292,  holding  Supreme  Court  has  jurisdiction  of  appeals  in  prize 
cases  irresi)ective  of  amount  in  dispute  and  without  certificate  of  district 
judge  as  to  importance  of  case;  The  Joseph  B.  Thomas,  148  Fed.  767, 
where  number  of  libelants  join  in  suit  for  wages,  claims  cannot  be  added 
together  to  give  appellate  jurisdiction;  Wheless  v.  City  of  St.  Louis,  96 
Fed.  868,  holding  owners  in  severalty  of  lots  abutting  on  street  cannot  by 
joining  as  complainants  in  injunction  suit  to  restrain  assessment  give  Fed- 
eral court  jurisdiction  where  assessment  of  no  one  complainant  equals  two 
thousand  dollars;  Singer  v.  Singer,  122  Tenn.  680,  126  S.  W.  1088,  indi- 
vidual appeals  by  attorneys  from  decrees  ot  lower  court  fixing  respective 
compensations  in  will  controversy  are  not  cognizable  by  appellate  court 
where  claims  are  not  each  of  jurisdictional  amount  for  latter  court;  Spear 
V.  Place,  11  How.  527,  13  L.  Ed.  799,  dismissing  appeal  where  no  single 
claimant's  interest  within  the  prescribed  limit ;  Rich  v.  Jiambert,  12  How. 
353,  IS  L.  Ed.  1019,  dismissing  appeals,  though  cases  consolidated,  where 
individual  libelants  decreed  each  less  than  prescribed  amount;  Ballard 
Paving  Co.  v.  Mulford,  100  U.  S'.  148,  25  L.  Ed.  591,  dismissing  appeal 
where  each  distinct  claim  against  distinct  defendant  less  than  prescribed 
amount ;  Russell  v.  Stansell,  105  U.  S.  304,  26  L.  E(L  990,  dismissing  appeal 
of  joint  plaintiffs  in  suit  to  enjoin  collection  of  assessment,  insufficient  in 
each  case  for  jurisdiction;  Ex  parte  Baltimore  etc.  R.  R.  Co.,  106  U.  S.  6, 
27  L.  Ed.  78,  1  Sup.  Ct.  35,  holding  decree  giving  each  of  several  libelants 
less  than  prescribed  amount  not  appealable;  Gibson  v.  Shufeldt,  122  U.  S. 
32,  SO  L.  Ed.  1085,  7  Sup.  Ct.  1068,  holding  decree  appealable  only* as  to 
sums  recovered,  by  individual  plaintiffs,  greater  than  prescribed  amount; 
Umbarger  v.  Watts,  25  Gratt.  173,  holding  decree  dismissing  bill  and  peti- 
tions to  enforce  separate  judgments  each  insufficient  for  jurisdiction,  not 
appealable;  Fleshman*s  Admr.  v.  Fleshman,  34  W.  Va.  348,  12  S.  E.  715, 
holding  decree  disallowing  claims  individually  insufficient  for  appellate 
court's  jurisdiction,  not  appealable;  Walter  v.  Northeastern  R.  R.,  147 
U.  S.  373,  37  L.  Ed,  208,  13  Sup.  Ct.  350,  holding  separate  liabilities  of 
different  defendants  must  equal  prescribed  amount  to  give  court  jurisdic- 
tion; Souix  Falls  Nat.  Bank  v.  Swenson,  48  Fed.  624,  holding  jurisdic- 
tion of  suit  in  behalf  of  stockholders  to  enjoin  taiK  determinable  by  indi- 
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vidual  liabilities;  Read  v.  Owai,  9  Port.  184,  holding  decree  in  favor  of 
several  libelants  appealable  as  from  several  independent  decrees;  Ghiaran- 
tee  Trust  etc.  Co.  v.  Buddington,  23  Fla.  522,  2  South.  889,  holding  party 
aggrieved  by  decree  in  his  separate  interest  entitled  to  appeal  separately. 
Distinguished  in  Robertson  v.  Conway,  188  Fed.  682,  110  C.  C.  A.  377, 
in  suit  pursuing  statutory  remedy  against  stockholders  of  corporation, 
jurisdiction  of  Circuit  Court  is  not  defeated  in  case  of  claim  against  stock- 
holder of  less  than  two  thousand  dollars,  as  such  is  ancillary,  depending* 
on  same  state  of  facts ;  Shields  v.  Thomas,  17  How.  5,  15  L.  Ed.  94,  enter- 
taining appeal  from  decree  allowing  distributees  abrogate  sum  greater 
than  the  minimum;  The  Connemara,  103  U.  S.  755,  26  L.  Ed.  322,  enter- 
taining appeal  from  decree  allowing  several  salvors  for  single  service, 
aggregate  sums  exceeding  prescribed  amount. 

8  Pet.  12-17,  8  I..  Ed.  850,  BANK  OF  THE  METB0P0LI8  ▼.  JONES. 

Testimony  of  party  to  negotiable  instrument  tending  to  invalidate  it  is 
inadmissible;  so  maker  of  note  is  incompetent  to  prove  facta  tending  to  dis- 
charge indorser. 

Approved  in  Albuquerque  Nat.  Bank  v.  Stewart,  3  Ariz.  300,  30  Pac. 
304,  holding  answer  to  suit  on  note  setting  up  contemporaneous  parol 
agreement  between  cashier  of  bank  and  sureties  upon  note  to  make  note 
out  of  collateral  held  by  bank  and  to  save  them  harmless  is  bad  as  vary- 
ing terms  of  written  undertaking;  Henderson  v.  Anderson,  3  How.  80,  11 
L.  Ed.  503,  holding  partner  in  copartnership  indorser  incompetent  to 
prove  facts  relieving  from  liability  another  partner  therein;  Smyth  v. 
Strader,  4  How.  417,  11  L.  Ed.  10S7,  holding  partner  in  defendant  firm 
incompetent  to  prove  partner's  fraud  in  indorsing  firm  name;  Thompson 
V.  McKee,  5  Dak.  Ter.  178,  37  N.  W.  369,  holding  incompetent  indorser's 
testimony  that  his  indorsement  was  for  .identification  merely;  Goodwin  v. 
Chadwick,  35  Me.  194,  holding  inadmissible  indorser's  testimony  to  prove 
note  originally  void;  Kulenkamp  v.  Groff,  71  Mich.  680,  15  Am.  St.  Rep. 
286,  1  L.  R.  A.  595,  40  N.  W.  59,  holding  maker's  testimony  inadmissible 
to  vary  legal  effect  of  note;  dissenting  opinion  in  Freeman  ads.  Brittin, 
17  N.  J.  L.  237,  238,  241,  majority  holding  indorser  of  note  competent 
witness  to  prove  usury. 

Distinguished  in  Metropolitan  Nat.  Bank  v.  Jansen,  108  Fed.  575,  hold- 
ing maker  and  indorser  of.  promissory  note  competent  to  testify  as  to 
illegality  of  consideration  rendering  note  invalid  between  parties  thereto 
as  against  indorsee  after  maturity  who  took  with  knowledge;  Kiefer  v. 
Carusi,  7  D.  C.  160,  testimony  of  wife  is  admissible  to  impeach  negotiated 
note  signed  jointly  with  husband  on  grounds  of  usury;  under  law  of 
District  of  Columbia  that  wife's  signature  to  such  note  is  nullity;  Smyth 
V.  Strader,  4  How.  418,  11  L.  Ed.  1037,  concurring  opinion,  holding  part- 
ner competent  to  show  frauJ  where  partnership  name  indorsed  without 
authority ;  Sweeny  v.  Easter,  1  Wall.  173,  174,  17  L.  Ed.  683,  holding  part- 
ner of  firm  indorser  for  collection,  competent  to  show  it  did  not  own 
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paper;  Frazer  v.  Carpenter,  2  McLean,  244,  Fed.  Gas.  5069,  holding  maker 
competent  witness  to  prove  subsequent  alteration  of  note. 

Denied  in  Jackson  v.  Packer^  13  Conn.  359,  holding  drawer  competent 
witness  in  action  between  indorsee  and  acceptor;  Winkler  v.  Scudder,  1 
Ga.  131,  holding  maker  of  note  competent  to  prove  usurious  considera- 
tion in  action  by  indorsee  against  indorser;  Prather  v.  Lentz,  6  Blackf. 
244,  holding  payee  of  vnote  competent  to  prove  usurious  consideration  for 
note;  Richards  v.  Marshman,  2  G.  Greene,  223,  holding  payee  and  indorser 
of  note  comx>etent  to  prove  usurious  interest;  Dement  v.  McClaren,  1 
B.  Mon.  299,  holding  assignor's  testimony  admissible  to  show  want  of  con- 
sideration for  note;  Orr  v.  Lacey,  2  Doug.  (Mich.)  240,  holding  acceptor 
competent  witness,  in  action  by  indorsee  against  indorser,  to  prove  bill 
voiB. 

Modified  in  Williams  v.  Miller,  10  Smedes  &  M.  142,  holding  indorser 
without  recourse  competent  witness;  Haines  v.  Dennett,  11  N.  H.  184, 
holding  maker  competent  witness  in  suit  against  surety  to  prove  altera- 
tion in  note;  Parsons  v.  Phipps,  4  Tex.  354,  holding  acceptor  competent 
witness  for  payee  in  suit  against  drawer  to  prove  acceptance  for  drawer's 
accommodation;  Smithwick  v.  Anderson,  2  Swan  (Tenn.),  677,  holding 
indorser  competent  witness  for  plaintiff  under  Mississippi  law. 

Admissibility  of  evidence  to  show  indorsement  made  before  maturity. 
Note,  22  Am.  Rep.  94. 

Officers  of  bank  have  no  authority  to  bind  it.  by  assurances  whicb  would 
release  parties  to  a  note  from  their  obligations. 

Approved  in  State  Bank  v.  Forsyth,  41  Mont.  263,  28  L.  B.  A.  (N.  S.) 
501,  108  Pac.  918,  assurance  by  cashier  to  one  executing  note  to  bank  for 
accommodation  of  cashier  that  he  would  not  be  held  by  bank  is  not  bind- 
ing on  bank,  it  being  without  authority,  actual  or  ostensible;  First  Nat. 
Bank  v.  Marshall  etc.  Bank,  83  Fed.  727,  54  U.  S.  App.  514,  holding  bank 
not  bound  by  cashier's  answer  to  inquiry  concerning  third  person's  busi- 
ness standing;  Spyker  v.  Spence,  8  Ala.  340,  holding  bank's  lien  not  lost 
by  sheriflf's  omission  on  president's  order  to  levy  execution;  Thompson 
V.  McKee,  5  Dak.  Ter.  179,  37  N.  W.  369,  holding  bank  not  bound  by 
cashier's  assurance  to  indorser  that  he  incurred  no  liability;  Asher  v.  , 
Sutton,  31  Kan.  289,  1  Pac.  538,  holding  attempted  sale  of  safe  by  bank 
president  and  cashier  did  not  transfer  title;  Leppoc  v.  National  etc.  Bank, 
32  Md.  146,  holding  bank  not  bound  by  unauthorized  conduct  of  presi- 
dent and  cashier  in  negotiating  settlement  with  debtor;  Delta  Lumber 
■  Co.  V.  Williams,  73  Mich.  95,  40  N,  W.  943,  holding  manufacturing  cor- 
poration not  bound  by  cashier's  settlement  of  claim  due  it;  Bank  v. 
Haskell,  61  N.  H.  121,  12  Am.  Rep.  73,  holding  cashier  could  not  discharge 
surety  from  liability;  Norton  v.  Derry  etc.  Bank,  61  N.  H.  593,  60  Am.  ^ 
Rep.  386,  holding  bank  not  bound  by  cashier's  guaranty  in  its  name  of 
contract  between  outsiders;  First  National  Bank  v  Tisdale,  84  N.  Y.  655, 
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holding  bank  not  bound  by  president's  agreement  that  maker  should  not 
be  held  liable  on  note;  Custar  v.  Titusville  Gas  etc.  Co.,  63  Pa.  St.  385, 
holding  agreement  by  president  to  release  subscribers  to  stock  not  bind- 
ing on  corporation;  Hodge's  Exr.  v.  First  National  Bank  etc.,  22  Gratt. 
61,  holding  written  admission  by  president  releasing  maker's  liability  on 
note,  not  binding  on  bank;  dissenting  opinion  in  Sussex  etc.  Ins.  Co.  v. 
Woodruff,  26  N.  J.  L.  561,  majority  holding  company  estopped  by  agent's 
declaration  that  a  policy  had  been  issued. 

Implied  powers  of  bank  cashiers.    Note,  77  Am.  Dec.  768. 

Authority  of  bank  cashier.    Note,  12  Am.  Rep.  76. 

Admissibility  of   declarations   of  agents   of  corporations.    Note,   14 

Am.  Dec.  633. 
Power  of  officer  to  bind  bank  by  agreement  that  liability  of  party 

to  commercial  paper  shall  not  be  enforced.    Note^  28  L.  R.  A. 

(N.  S.)  504.  / 

8  Pet.  18-29,  8  L.  Ed.  852,  EBWIN  ▼.  BLASE. 

Attorney  at  law  has  authority  to  take  out  execution  on  Judgment  recov- 
ered by  him  for  a  client^  procure  satisfaction  of  levy,  and  recelye  money  due 
thereon. 

Cited  in  Shattuck  v.  Bill,  142  Mass.  64,  7  N.  E.  43,  holding  judgment 
creditor  liable  for  illegal  arrest  at  instance  of  attorney's  clerk  in  executing 
judgment. 

Distinguished  in  Roland  v.  Roland,  139  Ga.  832,  78  S.  E.  252,  although 
attorney  has  authority  in  Georgia  to  receive  payment  of  judgment,  when 
by  agreement  of  all  parties  payment  is  to  be  made  to  plaintiff  in  person, 
tender  to  attorney  is  not  good;  Howard  v.  Kelly,  137  Iowa,  80,  126  Am. 
St.  Rep.  274,  114  N.  W.  546,  attorney  is  not  entitled  to  sell  judgment 
obtained  for  his  client;  Keller  v.  Scott,  2  Smedes  &  M.  83,  denying  au- 
thority of  attorney  to  release  judgment  debtor  and  substitute  himself'^^s 
debtor. 

Powers  of  attorneys  at  law.    Note,  76  Am.  Dec.  260. 
Implied  authority  of  attorney  in  conducting  litigation.    Note,  132  Am. 
St.  Rep.  173,  176. 

Client  Is  bound  by  his  subsequent  ratification  of  attorney's  acts  In  obtain- 
ing satisfaction  of  judgment  recovered  by  him. 

Cited  in  Hughes .  County  v.  Ward,  81 -Fed.  317,  holding  unauthorized 
action  of  State's  attorney  in  commenoing  suit  for  county  could  be  ratified.' 

Equitable  relief  ought  not  to  be  granted  except  upon  equitable  terms. 
Approved  in  Paquin  v.  Milliken,  163  Mo.  104,  63  S.  W.  424,  holding 
equity  may  cancel  notes  given  on  dissolution  of  partnership  without  resto- 
ration of  property  of  partnership  which  plaintiff  has  consumed  in  igno- 
rance of  fraud  defendant  had  perpetrated  on  him  in  obtaining  dissolution; 
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dissenting  opinion  in  Haydon  v.  St.  Lonis  etc.  R.  R.  Co.,  117  Mo.  App. 
108,  93  S.  W.  843,  majority  holding  restoration  of  consideration  received 
is  not  prerequisite  to  cancellation  of  agreement  and  damages,  if  petition 
ask  that  all  sums  paid  out  by  defendant^  under  contract  be  credited  on 
judgment;  Whelan  v.  Reilly,  61  Mo.  670,  where  in  suit  in  equity  to  set 
aside  sale  benefits  of  tender  not  lost  by  not  paying  money  into  court; 
Kline  v.  Vogel,  90  Mo.  245,  1  S.  W.  734,  holding  payment  into  court  un- 
necessary as  decree  imposes  conditions  upon  which  relief  will  be  granted; 
Woodard  v.  Mastin,  106  Mo.  362,  17  S.  W.  318,  arguendo,  involving  exe- 
cution sale  of  equitable  interests,  holding  court  retains  jurisdiction  till 
justice  be  done. 

8  Pet  3(V-39,  8  L.  Ed.  856,  DIOK  y.  BALCH. 

Under  Maryland  decisions  exemplified  copies  of  records  of  enrolled  deeds 
required  to  be  enrolled  are  competent  evidence;  but  copies  of  unenrolled  deeds 
are  inadmissible.    * 

Cited  in  Keller  v.  Ashford,  133  U.  S.  618,  33  L.  Ed.  671,  10  Sup.  Ct. 
495,  holding  recorder's  copy  evidence  as  between  grantee  and  one  not 
party  to  deed;  Trammell  v.  Thurmond,  17  Ark.  215,  holding  certified  copy 
of  record  of  deed  admissible  where  original  lost;  Sellars  v.  Carpenter,  27 
Me.  506,  sustaining  court  rule  making  office  copy  of  deed  evidence;  Whit- 
more  V.  Learned,  70  Me.  281,  holding  office  copy  of  deed  in  certain  cases 
prima  facie  evidence  of  execution  and  delivery;  Samuels  v.  Borrowscale, 
104  Mass.  209,  holding  certified  copy  of  record  original  evidence  for  one 
not  presumed  to  have  original;  Hammond  v.  Johnston,  93  Mo.  209,  6 
S.  W.  86,  holding  certified  copy  of  record  of  sheriff's  deed  primary  evi- 
dence; Chase  v.  Caryl,  57  N.  J.  L.  559,  560,  31  Atl.  1029,  1030,  holding 
certified  copy  of  record  of  mortgage  in  New  York  competent  evidence  in 
New  Jersey. 

Admissibility  of  record,  or  cjopy  of  record,  to  prove  deed  under  which 
party  offering  it  claims.    Note,  19  L.  B.  A.  (N.  S.)  439. 

Becord  of  a  mortgage  deed  is  notice  of  the  encumbrance  to  subsequent 
purchasers  and  all  the  world. 

Approved  in  dissenting  opinion  in  Colonial  etc.  Mtg.  Co.  v.  Northwest 
Thresher  Co.,  14  N.  D.  179,  116  Am.  St.  Rep.  642,  8  Ann.  Gas.  1160,  70 
L.  B.  A.  (N.  S.)  814,  103  N.  W.  928,  majority  holding  that  statute  of 
limitations  may  run  in  favor  of  grantee  of  mortgagor  although  it  does 
not  run  in  favor  of  mortgagor  because  of  absence  from  State. 

Estoppel  against  assertion  of  title  or  interest  in  realty  by  (^oncealing 
^     or  representing  it  to  be  in  another.    Note,  48  L.  B.  A.  (N.  S.)  776. 

Miscellaneous.  Cited  in  Moody  v.  Fleming,  4  Ga.  122,  48  Am.  Dec.  216, 
holding  possession  under  void  grant,  for  period  of  statute  of  limitations, 
gives  title. 
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8  Fet  40-43,  8  L.  Ed.  859,  BYBNE  y.  BGSSOXmL 

Becovery  cannot  be  bad  on  promissory  note,  glTen  In  consideration  of  cer- 
tificates issued  in  violation  of  Constitution. 

« 

Cited  in  Leach  v.  Smith,  25  Ark.  252,  to  point  that  contract^  in  con- 
sideration for,  or  payable  in.  prohibited  currency,  void ;  dissenting  opinion 
in  Scheible  v.  Bacho,  41  Ala.  455,  majority  holding  executory  contract 
based  on  loan  of  Confederate  notes  enforceable. 

What  are  bills  of  credit.    Note,  26  Am.  Dec.  79. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526. 

Miscellaneous.  Cited  in  Gensler  v.  Florida  R.  R.  Co.,  14  Fla.  42,  hold- 
ing, where  appeal  dismissed  for  want  of  bond,  new  appeal  can  be  taken 
within  statutory  time. 

8  Pet.  44-61,  8  L.  Ed.  860,  LEE  v.  LEE. 

Supreme  Court  has  jurisdiction,  on  error  to  the  Circuit  Court  of  the  Dis- 
trict of  (Columbia,  sued  out  by  plaintiff  in  petition  for  freedom,  though  the 
value  of  their  freedom  to  them  is  not  susceptible  of  pecuniary  estimate. 

Approved  in  State  v.  Reynolds,  256  Mo.  720,  166  S.  W.  803,  proceeding 
to  dissolve  corporation  which  had  an  incorporation  fee  of  five  thousand 
dollars  is  within  jurisdiction  of  Supreme  Court,  as  this  involves  dispute 
involving  two  thousand  dollars. 

Modified  in  Elgin  v.  Marshall,  106  U.  S.  580,  27  L.  Ed.  249,  1  Sup.  Ct. 
486,  denying  jurisdiction  where  appellant's  interests  incapable  of  pecuniary- 
valuation;  Kurtz  V.  Moffitt,  115  U.  S.  495,  496,  29  L.  Ed.  459,  6  Sup.  Ct.  150, 
holding  writ  of  habeas  corpus  not  removable  from  State  to  Federal  court. 

Distiiiguished  in  Ruddick  v.  Billings,  Woolw.  336,  Fed.  Cas.  12,110,  dis- 
cussing whether  claim  of  debt  of  necessary  amount  brings  discharge  of 
bankrupt  within  appellate  jurisdiction;  Gartside  v.  Grartside,  42  Mo.  App. 
514,  holding  that  recovery  of  money  in  excess  of  jurisdictional  limit  need 
not  be  the  immediate  object  of  the  suit. 

Whiitever  is  done  in  fraud  of  law  is  done  in  violation  of  it. 
Approved  in  Curley  v.  United  States,  130  Fed.  11,  64  C.  C.  A.  369,  one 
who,  by  agreement  with  another  who  desires  appointment  as  letter-carrier, 
falsely  impersonates  other  at  civil  service  examination,  is  guilty  of  con- 
spiracy to  defraud  within  Rev.  Stats.,  §  5440 ;  Kahn  v.  Salmon,  10  Sawy. 
198,  20  Fed.  811,  holding  assignment  made  by  insolvent,  with  fraudulent 
intent,  was  void. 

Miscellaneous.     Cited  in  Dryden  v.  Swinburne,  15  W.  Va.  247,  as  de- 
ciding the  opposite  of  the  first  point  decided. 
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8  Pet.  62-74,  8  L.  Ed.  863,  ABMSTBONG  ▼.  I£AB. 

In  suit  against  administrator,  for  legacy  under  alleged  codicil  to  wVlf 
bein  at  law,  and  creditors  wbo  haye  also  sued  administrator,  are  real  parties  in 
interest,  and  should  he  Joined. 

Cited  in  Gordon  v.  Green,  113  Mass.  260,  holding  all  beneficiaries  neces- 
sary parties  to  bill  filed  by  trustees  'for  instructions ;  Sears  v.  Hardy,  120 
Mass.  531,  holding  cestuis  que  trust,  under  will,  necessary  codefendants 
to  bill  against  trustee,  to  establish  resulting  trust;  Cassidy  v.  Shiinmin, 
122  Mass.  411,  holding  trustee  and  all  beneficiaries  necessary  defendants 
to  bill  for  account  and  distribution  of  trust. 

Succession  to  decedent's  personal  estate  is  determined  hj  law  of  domicile 
of  decedent  at  time  of  death. 

Approved  in  In  re  Grattan's  Estate,  78  N.  J.  Eq.  232,  78  Atl.  816,  dece- 
dent's personalty  must  be  administered  according  to  law  of  her  domicile 
at  time  of  death. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  B.  A.  33. 

8  Pet.  76-87,  8  L.  Ed.  871,  GABNETT  v.  JENKINS. 

To  constitute  valid  entry,  one  or  more  of  calls  must  be  sufficiently  notori- 
ous and  certain,  to  enable  an  inquirer,  with  reasonable  diligence,  to  find  land 
or  locate  another  warrant  on  adjacent  residuum. 

Cited  in  Lewis  v.  Durst,  10  Tex.  416,  and  Guilbeau  v.  Mays,  15  Tex.  417, 
holding  necessary  circumstances  of  notoriety  sufficient  to  give  ordinarily 
diligent  person  notice  land  was  located ;  Weir  v.  Van  Bibber,  34  Tex.  229, 
holding  validity 'of  entry  dependent  upon  ability  to  locate  adjacent  lands 
without  confusion;  Buckley  v.  Gilmore,  12  Ohio,  77,  holding  ability  to 
find  the  land,  from  the  description,  the  test  of  validity  of  entry;  McNeel 
V.  Herold,  11  Gratt.  314,  315,  holding  sufficient  certainty  necessary  to 
enable  subsequent  reasonably  diligent  locator  to  appropriate  adjacent 
residuum. 

Burden  of  proof  is  upon  one  seeking  to  establish  superior  equitable  title, 
as  against  legal  title  of  defendants  in  possession. 

Cited  in  Doe  v.  Eslava,  9  How.  444,  13  L.  Ed.  209,  upon  necessity  of 
party  setting  up  title  to  show  it. 

Miscellaneous.  Cited  in  Selden  v.  Vermilya,  3  N.  Y.  536,  upon  effect 
of  recital  of  one  instrument  in  another;  dissenting  opinion  in  Livingston 
V.  Story,  11  Pet.  394,  9  L.  Ed.  763,  majority  construing  contract  relating 
to  realty  in  Louisiana,  according  to  principles  of  equity. 

8  Pet.  88-111,  8  L.  Ed.  876,  WATSON  y.  MEBOEB. 

Supreme  Court  has  authority  to  examine  into  constitutionality  of  law 
only  80  far  ae  to  ascertain  whether  it  violates  the  Federal  OonstitutlmL 
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Cited  in  Ashley  v.  %an,  153-U.  S.  440,  S8  L.  Ed.  776,  14  Sup.  Ct.  866, 
holding  constitutionality  of  law,  according  to  State  Constitution,  not 
before  the  court;  American  Print  Works  v.  Lawrence,  23  N.  J.  L.  596, 
57  Am.  Dec.  422,  refusing  to  pass  upon  constitutionality  of  law  of  another 

State. 

Retrospective  State  law  divesting  antecedent  vested  rights  of  property  is 
not  contrary  to  Federal  Constitution  as  being  ez  post  facto,  latter  term  apply- 
ing only. to  criminal  laws. 

Approved  in  Kentucky  Union  Co.  v.  Commonwealth  of  Kentucky,  219 
U.  S.  153,  55  L.  Ed.  155,  31  Sup.  Ct.  171,  act  of  legislature  declaring  lands 
subject  to  forfeiture  for  nonpayment  of  past  installments  of  taxes  is  fUot 
"ex  post  facto";  League  v.  Texas,  184  U.  S.  161,  46  L.  Ed.  487,  22  Sup. 
Ct.  477,  holding  State  may  provide  that  taxes  already  delinquent  shall 
bear  interest  from  time  .delinquency  commenced ;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  540,  9  L.  Ed.  821,  holding  law  establi^ing  com- 
peting bridge^  rendering  valueless  vested  rights  of  older  bridge  corpora- 
tion, constitutional;  Baltimore  etc.  R.  R.  Co.  v.  Nesbit,  10  How.  401,  13 
L.  Ed.  472,  upholding  law  setting  aside  inquisition  condemning  lands 
under  old  law  and  ordering  new  inquisition;  Carpenter  v.  Pennsylvania, 
17  How.  463,  15  L.  Ed.  129,  upholding  law  making  inheritance  tax  appli- 
cable to  extraterritorial  estate  of  one  previously  deceased;  BisseU  v. 
Jcffersonville,  24  How.  296,  16  L.  Ed.  670,  upholding  ratification  of  bond 
issue  previously  made  without  aut]iority;  Beloit  v.  Morgan,  7  Wall.  624, 
19  L.  Ed.  207,  upholding  legislative  ratification  of  bonds  theretofore 
issued;  Drehman  v.  Stifle,  8  Wall.  603,  19  L.  Ed.  510,  upholding  consti- 
tutional section  taking  away  recovery  for  violation  of  cpvenant  by  mili- 
tary officer;  St.  Joseph  Township  v.  Rogers,  16  Wall.  663,  21  L.  Ed.  338, 
upholding  legislative  ratification  of  irregular  bond  issue;  Ewell  v.  Daggs, 
108  U.  S.  151,  27  L.  Ed.  685,  2  Sup.  Ct.  414,  holding  constitutional  repeal 
of  statute  makings  contracts  voidable  for  usury;  Williams  v.  Paine,  169 
U.  S.  79,  42  L.  Ed.  668,  18  Sup.  Ct.  288,  holding  defectively  executed  deed 
validated  by  curative  statute;  Eastman  v.  Clackamas  Co.,  12  Sawy.  624, 
32  Fed  31,  holding  retrospective  law,  taking  away  right  to  recover  for 
tort,  not  violative  of  Federal  Constitution;  Green  v  Collins,  3  Cliff.  506, 
Fed.  Cas.  5755,  holding  repeal,  after  suit  commenced,  of  statute,  prohibit- 
ing recovery  in  certain  cases,  rendered  suit  maintainable;  Atwater  v. 
Seely,  1  McCrary,  268,  2  Fed.  137,  upholding  curative  statute  validating 
defective  deeds;  Cantini  v.  Tillman,  54  Fed.  973,  holding  South  Carolina 
dispensary  law  not  ex  post  facto;  Grey  v.  Thomas,  11  Fed.  Cas.  2,  hold- 
ing Congress  could  pass  retroactive  remedial  laws;  Congregational  Church 
etc.  V.  Morris,  8  Ala.  189,  upholding  retroactive  laws  entitling  an  alien 
to  inherit  property  of  a  previously  deceased  alien;  Holman  v.  Bank  of 
Norfolk,  12  Ala  417,  upholding  act  divesting  heir's  title  by  permitting 
sale  of  land  by  administrator;  Elliott  v.  Pearce,  20  Ark.  515,  holding  de- 
fective acknowledgment  and  record  cured  by  subsequent  statute;  Foster 
V.  Police  Commissioners,  102  Cal.  490,  41  Am.  St.  Rep.  197,  37  Pac.  765, 
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upholding  constitutionality  of  retrospective  ordinance,  depriving  certain 
persons  of  right  to  sell  liquor;  Denver  etc.  Ry.  Co.  y.  Woodward,  4  Colo. 
163,  holding  term  ex  post  facto  Confined  to  criminal  law;  Summer  v.  Mit- 
chell, 29  Fla.  203,  80  Am.  8t.  Rep.  113,  14  L.  B.  A.  820,  10  South.  567, 
upholding  curative  act  validating  previously  executed  defective  acknowl- 
edgments; Wilder  v.  Lumpkin,  4  Ga.  215,  218,  holding  noiipcnal  retro- 
spective laws  not  ex  post  facto ;  Hardemann  v.  Downer,  39  Ga.  436,  uphold- 
ing exemption  law,  though  retroactive  in  effect;  McAfee  v.  Covington,  71 
Ga.  274,  51  Am.  Rep.  265,  applying  homestead  and  exemption  law  to  case 
where  judgment  obtained  prior  thereto;  Shepherd  v.  Grimmett,  2  Idaho, 
1128,  31  Pac.  795,  holding  law  requiring  oath  as  prerequisite  for  regis- 
tration, not  ex  post  facto;  Davis  v.  State  Bank,  7  Ind.  316,  upholding 
statute  validating  defective  sale  of  infant's  land;  State  v.  Sickler,  9  Ind. 
71,  holding  law  covering  defective  acts  of  public  oflBcer  constitutional; 
McMillen  v.  County  Judge  etc.,  6  Iowa,  394,  upholding  statute  validating 
county's  act  in  subscribing  for  certain  stock;  In  re  Mechanics'  Society, 
31  La.  Ann.  631,  holding  act 'reviving  society's  charter,  waiving  previously 
incurred  penalties,  not  ex  post  facto;  Bangher  v.  Nelson,  9  Gill,  309,  62 
Am.  Dec.  698»  and  Wilson  v.  Hardesty,  1  Md.  Ch.  68,  upholding  retro- 
active law  requiring  offer  to  pay  sum  rightly  due  by  one  who  pleads  usiry ; 
Anderson,  v.  Baker,  23  Md.  605,  sustaining  law  making  test  oath  pre- 
requisite for  registration;  Reed  y.  Beall,  42  Miss.  482,  holding  law  tax- 
ing license  applied  to  liquor  dealers  holding  licenses  issued  viader  old  law; 
Phenix  Ins.  Co.  v.  Pollard,  63  Miss.  663,  sustaining  retroactive  curative 
legislation;  State  v.  Cummings,  36  Mo.  273,  upholding  law  prescribing 
oath  as  prerequisite  to  ordination  as  clergyman;  State,  v.  Newark,  27 
N.  J.  L.  196,  upholding  nonpenal  retrospective  law  curing  defectively 
passed  resolutions;  Baldwin  v.  Newark,  38  N.  J.  L.  159,  holding  nonpenal 
retrospective  act  constitutional;  Burch  v.  Newbury,  10  N.  Y.  391,  uphold- 
ing nonpenal  retrospective  act,  though  \t  divests  vested  rights;  Metro- 
politan Bank  v.  Van  Dyck,  27  N.  Y.  471,  holding  nonpenal  retroactive 
statute  not  ex  post  facto;  Stanley  v.  Smith,  15  Or.  ^10,  16  Pac.  177, 
upholding  statute  curing  technical  defects  in  conveyance;  ShoUenberger 
V.  Brinton,  52  Pa.  St.  93,  upholding  legal  tender  act  notwithstanding 
effect  on  creditors'  rights;  Grimm  v.  Weissenberg  School  District,  57  Pa. 
St.  435,  98  Am.  Dec.  239,  upholding  act  validating  illegal  tax  after  suit 
brought  to  recover  same;  Lane  v.  Nelson,  79  Pa.  St.  410,  upholding  act 
validating  defective  administrator's  sale,  after  ejectment  brought  by  heirs; 
Callahan  v.  Callahan,  36  S.  C.  464,  15  S.  E.  730,  holding  law  legaUzing 
slave  marriages  and  legitimating  children  not  ex  post  facto;  Green  v. 
Goodall,  1  Cold.  414,  upholding  retrospective  act,  making  registry  of  deeds 
unnecessary,  as  between  the  parties;  Bender  v.  Crawford,  33  Tex.  751,  7 
Am.  Rep.  272,  upholding  section  of  Constitution  of  1869  declaring  statute 
of  limitations  suspended  during  Civil  War;  Smith  v.  Hard,  59  Vt.  19,  8 
Atl.  319,  holding  tax  list  defectively  prepared,  but  subsequently  vali- 
dated by  statute,  admissible  evidence  in  suit  for  taxes;  Danville  v.  Pace, 
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25  Gratt.  10,  18  Am.  Rep.  669,  holding  law  depriving  corporations  of  right 
to  plead  usury,  though  ^retroactive,  not  ex  post  facto;  Lybarger  v.  State, 
2  Wash.  561,  27  Pac.  451,  holding  law  chtinging  criminal  procedure  from 
indictment  to  information,  not  ex  post  facto ;  Ex  parte  Hunter,  2  W.  *Va. 
159,  and  Ex  parte  Quarrier,  4  W.  Va.  223,  upholding  constitutionality  of 
West  Virginia  test  oath  law;  dissenting  opinion  in  Ex  parte  Garland,  4 
Wall.  390,  394,  18  L.  Bd.  374,  375,  majority  holding  ex  post  facto  a  law 
excluding  from  practice  attorneys  who  aided  rebellion;  United  States  v. 
Harris,  1  Abb.  (U.  S.)  115,  Fed.  Gas.  15,312,  construing  word  "pardon," 
according  to  its  well-established  meaning  in  English  jurisprudence;  Ex 
parte  Hull,  12  Fed.  Cas.  854,  holding  remedial  statute  may  have  retro- 
active effect;  Hart  v.  State,  40  Ala.  38,  88  Am.  Dec.  756,  denying  retro- 
active effect  to  act  changing  rule  of  evidence  in  misdemeanor  cases;  dis- 
senting opinion  in  G^reen  v.-  Shumway,  39  N.  Y.  432,  majority  holding  test 
oath  unconstitutional;  dissenting  opinion  in  Good  v.  Zercher,  12  Ohio,  372, 
majority  holding  retrospective  curative  act  void;  Brooke  v.  McGraken,  10 
Bank.  Reg.  463,  4  Fed.  Gas.  229,  to  point  that  retroactive  effect  must 
plaiifTy  appear. 

Distinguished  in  Leach  v.  Smith,  25  Ark.  254,  holding  Gonfederate 
money  act  unconstitutional;  Lawson  v.  Jeffries,  47  Miss.  699,  705,  707,  12 
Am.  Rep.  849,  354,  365,  holding  ordinance  of  constitutional  convention, 
granting  new  trials  in  decided  cases  voi<};  Murphy  and  Glover  Test  Oath 
Gases,  41  Mo.  383,  holding  unconstitutional  certain  test  oath  laws;  Rich 
V.  Flanders,  39  N.  H.  387,  holding  nonpenal  retrospective  law  void,  in  view 
of  express  provision  of  State  Gonstitution ;  dissenting  opinion  in  Ander- 
son V.  Baker,  23  .Md.  566,  majority  holding  law  requiring  test  oath  as  pre- 
requisite for  registration,  constitutional;  Trustees  etc.  Fund  v.  Bailey,  10 
Fla.  249,  254,  holding  act  directing  rehearing  of  a  case  unconstitutional 
as  assumption  of  judicial  powers. 

Retrospective  laws.    Note,  ID  Am.  Dec.  138. 

Effect  on  contract  made  void  by  statutory  or  constitutional  provision 

of  subsequent  repeal  of  such  provision.    Note,  Ann.  Gas.  19130, 

1401. 
Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 

14  L.  R.  A.  721. 
Legislative  power  to  defeat  contingent  interests.    Note,  19  L.  B.  A. 

247. 

£x  post  facto  laws  are  those  which  punldi  a  party  for  acta  antecedently 
done,  wUch  were  not  pnnidiable  at  all,  or  not  punishable  to  the  extent  or  in 
^e  manner  prescribed. 

Approved  in  Orr  v.  Oilman,  183  U.  S.  286,  46  L.  Ed.  801,  22  Sup.  Ct. 
216,  upholding  New  York  transfer  tax  law  for  taxation  of  exercise  of 
power  of  appointment  derived  from  disposition  of  property,  as  applied  to 
exercise  by  son  among  his  children  of  power  of  appointment  given  him 
in  will  of  father,  who  under  law  existing  at  death  could  transfer  l^al 
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right  to  property  by  will  to  such  appointees  without  limitation;  De  Pass 
T.  Bidwell,  124  Fed.  623,  upholding  31  6tat.  77,  §  5  (Foraker  act)  provid- 
ing for  payment  of  duties  on  goods  imported  from  Porto  Rico  after  its 
passage ;  Shepherd  v.  Grimmett,  3  Idaho,  409,  31  Pac.  795,  holding  elector's 
oath  act  of  February  25,  1891,  not  ex  post  facto  law;  Anderson  y.  Ritter* 
buseh,  22  Okl.  789,  98  Pae.  1013,  act  for  discoveiy  of  property  not  listed 
for  taxation  which  provides  penalty  is  within  constitutional  prohibition 
against  ex  post  facto  laws;  State  v.  Johnson,  12  Minn.  484,  485,  93  Am. 
Dec.  247,  248,  holding  statute  changing  rules  of  evidence  ex  post  facto., 
when  applied  where  indictment  found  prior  thereto;  Moore  v.  State,  43 
N.  J.  K  231,  holding  statute  making  punishable  crimes  previously  barred, 
void;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  T.  471,  holding  retroactive 
penal  statutes  ex  post  facto. 

Distinguished  in  State  v.  Schaeffer,  129  Wis.  466,  109  N.  W.  524,  act 
for  revocation  of  physician's  license  for  fraud  in  its  procurement  is  civil 
proceeding,  and  therefore  not  prohibited  by  constitution  as  an  ex  post 
facto  law;  dissenting  opinion  in  In  re  Ebbs,  150  N.  C.  58,  17  Ann.  Gas. 
592,  19  L.  B.  A.  (N.  8.)  892,  63  S.  E.  197,  act  directing  disbarment  of 
attorney  for  past  conviction  is  not  "ex  post  facto''  law,  as  it  is  civil  pro- 
ceeding; State  V.  Ryan,  13  Minn.  375,  holding  law  granting  State  per- 
emptory challenges  on  criminal  trial  not  ex  post  facto. 

Ex  post  facto  laws.    Note,  87  Am.  St.  Bep.  584. 

Act  validating  deeds  of  femes  coverts,  theretofore  made  and  not  properly 
acknowledged,  does  not  impair  tlie  obligation  of  contracts,  but  rather  tends 
to  conflrm  them. 

Approved  in  West  Side  Belt  R.  Co.  v.  Pittsburgh  Construction  Co.,  219 
U.  S.  102,  103,  55  L.  Ed.  112,  31  Sup.  Ct.  196,  act  which  permits  foreign 
corporations,  after  complying  with  certain  conditions  of  registry,  to  sue 
on  contracts  made  before  such  r^istry  is  not  deprivation  of  property 
without  due  process  of  law;  United  States  v.  Heinszen,  206  U.  S.  387,  11 
Ann.  Oaa.  688,  51  L.  Ed.  1104,  27  Sup.  Ct.  742,  act  of  Congress  validating 
otherwise  invalid  import  duties  to  Philippine  Islands  does  not  violate 
fifth  amendment,  as  right  to  return  of  such  duties  is  not  vested  right; 
McFaddin  v.  Evans-Snider-Buel  Co.,  185  U.  S.  513,  46  L.  Ed.  1019,  22 
Sup.  Ct.  761,  upholding  curative  law,  29  Stat.  510,  c.  136,  validating  re- 
corded chattel  mortgages  in  Indian  Territory  as  against  attaching  cred- 
itors who  had  actual  knowledge  of  mortgage  covering  attached  property 
before  levy;  Petterson«v.  Berry,  125  Fed.  906,  holding  where  laws  in  force 
in  Alaska  until  1900  provided  that  interest  over  ten  per  cent  was  usurious 
and  by  act  of  1900  rate  raised  to  twelve  per  cent,  notes  made  in  1898  bear- 
ing twelve  per  cent  on  which  suit  brought  in  1903  not  subject  to  defense 
of  usury;  Rosenplanter  v.  Provident  Sav.  Life  Assur.  Soc,  96  Fed.  728, 
729,  upholding  repeal  of  Laws  N.  Y.  1877,  c.  321,  providing  that  life  in- 
^surance  company  could  not  forfeit  policy  for  nonpa3anent  of  premiums 
without  certain  notice,  as  such  law  did  not  become  part  of  contracts  made 


8  Pet.  88-111  NOTES  off  U.  S.  REPORTS.  1274 

while  it  was  in  force;  Diamond  State  Iron  Co.  v.  Husbands,  8  Del.  Ch. 
225,  68  Atl.  246,  an  act  divesting  liaked  legal  title  which  grantor  of  land 
to  corporation  has  on  its  dissolution,  by  common  law,  does  not  violate  con- 
stitutional prohibitions  against  due  process  of  law;  Jackson  Hill  Coal  etc. 
Co.  V.  Board  of  Commrs.,  181  Ind.  339,  104  N.  E.  498,  act  permitting  re- 
covery from  county  of  erroneously  assessed  taxes  after  period  of  statutory 
limitation  has  expired  is  not  unconstitutional  deprivation  of  property; 
Burget  V.  Merritt,  155  Ind.  149,  57  N.  E.  717,  upholding  Acts  1889,  p.  430, 
§  2,  providing  that  conveyance  by  children  of  former  wife,  of  lands  in 
which  they  had  expectancy  in  fee  during  widow's  life,  binds  interest  when 
acquired  by  inheritance  from  widow,  as  applied  to  quitclaim  deed,  made 
in  1883;  Swartz  v.  Andrews,  137  Iowa,  265,  126  Am.  St.  Rep.  285,  114 
N.  W.  889,  act  to  legalize  past  conveyances  by  wife  of  inchoate  right  -bt 
dower  is  unconstitutional,  being  substantial  violation  of  constitutional  re- 
quirement of  due  process  of  law;  Brearley  School  v.  Ward,  201  N.  Y.  372, 
Ann.  Gas.  1912B,  251,  40  L.  R.  A.  (N.  S.)  1215,  94  N.  £.  1006,  statute  per- 
mitting income  from  trust  fund  in  excess  of  twelve  dollars  per  week  to 
be  garnished  is  not  deprivation  of  property  within  constitutional  prohibi- 
tions; Whitlock  v.  Hawkins,  105  Va.  251,  53  S.  E.  404,  upholding  act  of 
1906,  amending  Code,  c.  23,  relating  to  assessments  and  validating  assess- 
ments; Bissell  V.  Jeifersonville,  24  How.  296,  16  L.  Ed.  670,  sustaining 
ratification  of  bond  issue  previously  made  without  authority;  Beloit  v. 
Morgan,  7  Wall.  624,  19  L.  Ed.  207,  sustaining  legislative  ratification  of 
bonds  theretofore  issued;  Drehman  v.  Stifle,  8  Wall.  603,  19  L.  Ed.  510, 
sustaining  State  constitutional  section  taking  away  recovery  upon  cove- 
nant violated  by  military  officer;  St.  Joseph  Township  v.  Rogers,  16  Wall. 
663,  21  L.  Ed.  338,  sustaining  legislative  ratification  of  irregular  bond 
issue;  Randall  v.  Kreiger,  23  Wall.  147,  148,  23  L.  Ed.  126  (affirming 
8.  c,  2  Dill.  448,  Fed^  Cas.  11,554),  sustaining  curative  statute  validating 
deeds  made  under  power  of  attorney  of  husband  and  wife ;  E well  v.  Daggs, 
108  U.  S.  151,  27  L.  Ed.  685,  2  Sup.  Ct.  414,  sustaining  repeal  of  statute 
making  contracts  voidable  for  usury;  Gross  v.  United.  States  Mortgage 
Co.,  108  U.  S.  488,  27  L.  Ed.  799,  9  Sup.  Ct.  947,  sustaining  law  validating 
certain  previously  made  contract;  Freeland  v.  Williams,  131  U.  S.  420, 
33  L.  Ed.  199,  9  Sup.  Ct.  768,  sustaining  law  prohibiting  satisfaction  of 
judgments  and  decrees  founded  on  tort  committed  as  act  of  war;  Williams 
V.  Paine,  169  U.  S.  79,  42  L.  Ed.  668,  18  Sup.  Ct.  288,  holding  conveyance 
by  defectively  executed  deed,  validated  by  curative  statute;  Buckner  v. 
Street,  1  Dill.  254,  Fed.  Cas.  2098,  holding  right  of  ^recovery  on  slave  con- 
tract legally  divested  by  abolition;  Randall  v.  Kreiger,  2  Dill.  448,  Fed. 
Cas.  11,554,  sustaining  curative  statute  validating  deeds  made  under  power 
of  attorney  of  husband  and  wife;  Eastman  v.  Clackamas  Co.,  12  Sawy. 
624,  32  Fed.  31,  holding  retrospective  law  taking  away  right  to  recover 
for  tort  not  contrary  to  Federal  Constitution;  Atwater  v.  Seely,  1  McCrary, 
268,  2  Fed.  137,  sustaining  curative  statute  validating  defective  deeds;' 
Grey  v.  Thomas,  11  Fed.  Cas.  2,  holding  Congress  ^sould  pass  retroactive 
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remedial  laws;  Owen  v.  Peebles,  42  Ala.  343, -holding  guardian  entitled 
to  credits  by  virtue  of  act  repealing  previously  incurred  forfeiture  thereof; 
Elliott  V.  Pearce,  20  Ark.  615,  holding  defective  acknowledgment  and 
record  cured  by  subsequent  curative  statute;  Green  v.  Abraham,  43  Ark. 
424,  holding  defective  acknowledgment  ciured  by  subsequent  statute;  John- 
son V.  Richardson,  44  Ark.  373,  holding  defective  acknowledgment  of  re- 
linquishment of  dower  cuyed  by  healing  act;  Dentzel  v.  Waldie,  30  Cal. 
144,  sustaining  act  validating  married  women's  powers  of  attorney  and 
sales  thereunder ;  Treadway  v.  Schnauber,  1  Dak.  271,  sustaining  .act  of 
Congress  curing  certain  illegal  bond  issues  and  contracts;  Summer  v.  Mit- 
chell, 29  Fla.  203,  30  Am.  St.  Eep.  US,  14  L.  R.  A.  820,  10  South.  567, 
sustaining  curative  act  validating  previously  executed  defective  acknowl- 
edgments; Davis  V.  State  Bank,  7  Ind.  316,  sustaining  statute  validating 
defective  sale  of  infant's  land;  State  v.  Sickler,  9  Ind.  71,  holding  curative 
statute  constitutional;  McMillen  v.  County  Judge  etc.,  6  Iowa,  394,  sus- 

.taining  statute  validating  county's  act  in  subscribing  for  certain  stock; 
State  V.  Squires,  26  Iowa,  348,  sustaining  curative  statute;  Tilton  v.  Swift, 
40  Iowa,  80,  sustaining  ijetrospective  statute  which  did  not  interfere  with 
vested  rights;  Huff  v.  yook,  44  Iowa,  641,  sustaining  retrospective  stat- 
ute validating  prior  election  of  a  woman  to  an  office;  Smith  v.  CallagKan, 
66  Iowa,  555,  24  N.  W.  51,  holding  constitutional  act  validating  defective 
sale  by  foreign  executors;  State  v.  Mayor  of  New  Orleans,  32  La.  Ann. 
715,  sustaining  legislature's  power  to  limit  taxation  so  as  to  render  judg- 
ments against  city  valueless;  Adams  v.  Palmer,  51  Me.  494,  holding  act 
granting  divorce  did  not  impair  obligation  of  contract;  Bangher  v.  Nel- 
son, 9  Gill.  305,  52  Am.  Dec.  698,  and  Wilson  v.  Hardesty,  1  Md.  Ch.  68, 
sustaining  retroactive  law  requiring  offer  to  pay  amount  rightly  due  by 
one  who  pleads  usury;  Read  v.  Beall,  42  Miss.  482,  law  taxing  licenses 

.  applied  to  liquor  dealers  holding. licenses  under  old  law;  Phenix  Ins.  Co.  v. 
Pollard,  63  Miss.  663,  sustaining  retroactive  curative  legislation;  Mutual 
etc.  Ins.  Co.  v.  Winne,  20  Mont.  40,  49  Pac.  452,  sustaining  law  validating 
contracts  of  foreign  corporation  theretofore  incompetent  to  contract; 
Gray  v.  Monongahela  Navigation  Co.,  2  Watts  &  S.  160,  37  Am.  Dec.  502, 
holding  grant  of  additional  privileges  to  corporation  not  unconstitutional; 
Burch  V.  Newbury,  10  N.  Y.  391,  sustaining "nonpenal  retroactive  statute, 
though  it  divested  vested  rights;  Sandusky  etc.  Bank  v.  Wilbor,  7  Ohio 
St.  499,  holding  law  divesting  vested  rights  not  therefore  unconstitutional ; 
Chesnut  v.  Shanes,  16  Ohio,  610,  47  Am.  Dec.  396,  sustaining  retroactive 
curative  law;  Stanley  v.  Smith,  15  Or.  510,  16  Pac.  177,  and  Mitchell  v. 
Campbell,  19  Or.  205,  24  Pac.  457,  holding  constitutional  statutes  curing 
defective  conveyances;  ShoUenberger  v.  Brinton,  52  Pa.  St.  93,  sustain- 
ing legal  tender  act,  notwithstanding  effect' on  creditors'  rights;  Grim  v. 
Weissenberg  etc.  District,  57  Pa.  St.  435,  98  Am.  Dec.  239,  sustaining  act 
validating  illegal  tax  after  suit  brought  to  recover  same;  l«ane  v.  Nelson, 
79  Pa.  St.  410,  sustaining  act  validating  defective  administrator's  sale 
after  ejectment  brought  by  heirs;  In  re  Kennedy,  2  S.  C.  226,  applying 
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exemption  law  defeating  lien  where  judgment  recovered  prior  to  passage 
thereof;  Miles  y.  King,  5  S.  C.  150,  sustaining  constitutionality  of  act 
requiring  re-recording  of  instruments  of  which  records  were  destroyed; 
McLure  v.  Melton,  24  S.  C.  570,  58  Am.  Bep.  278,  holding  change  in  law 
respecting  priority  of  deceased's  creditors  not  contrary  to  Constitution; 
Callahan  v.  Callahan,  36  S.  C.  464,  15  S.  E.  730,  holding  law  legalizing 
slave  marriages  and  legitimating  children  did  not  impair  obligation  of 
contracts;  Mellinger  v.  Houston,  68  Tex.  44,  3  S.  W.  252,  sustaining  retro^ 
active  law  taking  away  plea  of  statute  of  limitations  in  certain  eases; 
Danville  v.  Pace,  25  Gratt.  12,  18  Am.  Bep.  670,  reviewing  cases,  sustain- 
ing retroactive  law  depriving  corporations  of  right  to  plead  usury;  Skel- 
linger  v.  Smith,  1  Wash.  Ter.  373,  holding  act  curing  defective  acknowl- 
edged deed  constitutional;  Huffman  v.  Alderson,  9  W.  Va.  628,  629,  630, 
sustaining  retrospective  act  omitting  time  of  war  in  computing  time  of 
statute  of  limitations;  Peerce  v.  Kitzmiller,  19  W.  Va.  573,  reviewing 
cases  sustaining  State  constitutional  section  taking  away  right  of  action 
ioT  damage  suffered  during  war;  State  v.  Hoeflinger,  31  Wis.  263,  sus- 
taining constitutionality  of  certain  retrospective  laws;  Richland  County 
V.  Richland  Center,  59  Wis.  600,  18  N.  W.  501,  holding  constitutional 
retrospective  act  divesting  county  of  right  to  license 'money;  Williams  v. 
Milwaukee  etc.  Assn.,  79  Wis.  531,  48  N.  W.  667,  sustaining  retrospective 
curative  act;  dissenting  opinion  in  State  Bank  etc* v.  Knoop,  16  How.  408, 
14  L.  Ed.  993,  majority  holding  law  changing  method  of  taxing  bank  from 
that  prescribed  by  act  of  incorporation,  unconstitutional;  Ex  parte  HulU 
12  Fed.  Cas.  854,  holding  remedial  statute  may  have  retroactive  effect; 
New  Orleans  v.  New  Orleans  etc.  R.  R.  Co.,  35  La.  Ann.  682,  sustaining 
constitutionality  of  act  pennitting  placing  of  omitted  property  on  assess- 
ment-roll nunc  pro  tunc;  Wildes  v.  Vanvoorhis,  15  Gray,  148,  sustaining 
constitutionality  of  curative  statute;  dissenting  opinion  in  Ross  v.  Barker, 
5  Watts,  551,  majority  holding  certain  retrospective  act  affecting  right 
of  entry  on  lands,  unconstitutional. 

Distinguished  in  Planters'  Bank  v.  Sharp,  6  How.  331,  12  L.  Ed.  460» 
holding  law  making  void,  notes,  etc.,  transferred  by  banks,  unconstitu- 
tional ;  Leach  v.  Smith,  25  Ark.  254,  holding  Confederate  money  act  uncon- 
stitutional; Smith  V.  Morse,  2  Cal.  545,  denying  right  of  legislature  to 
validate  deed  void  for  fraud;  Brenham  v.  Story,  39  Cal.  186,  holding  un- 
constitutional an  act  authorizing  administrator  to  sell  realty.  Modified  in 
Brenton  v.  Seevers,  12  Iowa,  393,  holding  curative  statute  unconstitu- 
tional as  interfering  with  vested  rights;  Newman  v.  Samuels,  17  Iowa, 
553,  holding  curative  statute  could  not  divest  rights  of  bona  fide  pur- 
chaser for  value;  Lawson  v.  Jeffries,  47  Miss.  699,  705,  707,  12  Am.  Rep. 
349,  364,  355,  holding  ordinance  of  constitutional  convention  granting  new 
trials  in  decided  cases  void;  Den  v.  Van  Riper,  16  N.  J.  L.  11,  holding 
unconstitutional  as  respects  joint  •  tenancies  already  created,  law  provid- 
ing that  no  estate  shall  be  considered  such  in  absence  of  intention  ex- 
pressly appearing;  Brooke  v.  MpCraken,  10  Bank.  Reg.  463,  4  Fed.  Cas. 
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229,  to  point  that  retroactive  effect  must  plainly  appear;  Trustees  etc. 
Fund  V.  Bailey,  10  Fla.  '249,  254,  holding  act  directing  rehearing  uncon- 
stitutional as  assumption  of  judicial  powers ;  Forster  v.  Forster,  129  Mass. 
566,  on  facts. 

Constitutionality  of  acts  validating  contracts  and  deeds  of  married 

women.    Note,  16  Am.  Dec.  519,  620. 
Curative  acts.    Note,  37  Am.  Rep.  S98. 

Retroactive   homestead   laws   as   impairing   obligation    of   contracts. 
Note,  87  Am.  Dec.  465. 

Constitutionality   of   statutes   curing   defective   acknowledgments   of 
,    conveyances.    Note,  31  L.  R.  A.  (N.  S.)  1078»  1079. 

Constitutionality  of  statute  legalizing  invalid  private  contract.    Note, 
22  L.  R.  A.  4»^  380. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Livingston  v.  Story,  11 
Pet.  394,  9  L.  Ed.  763,  majority  construing  Louisiana  laws  accordinic  to 
rules  of  equity;  Selden  v.  Vermilya,  3  N.  Y.  536,  upon  effect  of  recital 
of  one  instrument  in  another. 

9  Pet.  112-117,  8  Ii.  Ed.  885,  BROWN  v.  KEENE. 

Facts  on  wUch  jurisdiction  of  Federal  courts  depend  must  affirmatively 
appear. 

Approved  in  Thomas  v.  Board  of  Trustees,  195  U.  S.  210,  218,  49  L.  Ed. 
164,  167,  25  Sup.  Ct.  24,  allegation  that  defendant,  board  of  trustees  of 
Ohio  University,  is  citizen  of  that  State,  is  insufficient  averment  that  it  is 
Ohio  corporation,  within  Federal  jurisdictional  rule,  where  statute  creating 
board  has  been  held  not  to  confer  corporate  powers;  McCIaughry  v.  Dem- 
ing,  186  U.  S.  63,  46  L.  Ed.  1055,  22  Sup.  Ct.  792,  holding  court-martial 
composed  of  regular  army  officers  cannot  try  member  of  volunteer  army; 
Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  454,  44  L.  Ed. 
844,  20  Sup.  Ct.  692,  holding  citizenship  of  individual  members  of  Pennsyl- 
vania limited  partnership  must  be  alleged  in  suit  by  partnership  in 
Federal  court  where  jurisdiction  depends  on  diverse  citizenship;  Cali- 
fornia-Atlantic S.  S.  Co.  V.  Central  Door  &  Lumber  Co.,  206  Fed.  11,  124 
C.  C.  A.  139,  in  action  in  admiralty  sounding  in  tort  failure  to  specify 
appropriately  place  of  commission  of  tort  is  fatal  to  Federal  jurisdiction; 
McEldowney  v.  Card,  193  Fed.  482,  statement  that  plaintiff  is  resident  of 
one  State  and  defendants  citizens  of  another  is  not  sufficient  statement 
to  sustain  Federal  jurisdiction  on  ground  of  diversity  of  citizenship; 
Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,  law  of  New  York  permitting 
joint  stock  companies  to  sue  in  name  of  president  does  not  dispense  with 
allegation  that  president  is  citizen  of  that  State,  in  questions  of  Federal 
jurisdiction;  Hill  v.  Walker,  167  Fed.  246,  92  C.  C.  A.  633,  section  5  of 
act  of  1875  extends  power  which  Cireuit  Court  originally  had  to  dismiss 
suits  for  want  of  jurisdiction  shown  by  record  to  cases  where  it  is  shown 
by  evidence;  Holton  v.  Helvetia-Swiss  Fire  Ins.  Co.,  163  Fed.  661,  state- 
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ment  in  petition  that  petitioneF  is  citizen  of  United  States  followed  by 
statement  on  information  ^nd  belief  that  he  is  citizen  of  particular  State, 
so  as  to  confer  Federal  jurisdiction,  is  sufficient  compliance  with  require- 
ment that  these  facts  must  affirmatively  appear;  Alexandria  Nat.  Bank 
V.  Willis  C.  Bates  Co.,  160  Fed.  841,  87  C.  C.  A.  643,  averment  that  plain- 
tiff corporation  is  doing  business  in  certain  city  is  not  sufficiently  express 
statement  of  citizenship  to  confer  jurisdiction  on  Federal  court;  Irving 
V.  Smith,  132  Fed.  207,  allegation  in  removal  petition  that  defendant  is 
citizen  of  another  State  is  not  equivalent  to  allegation  of  nonresidence ; 
Dalton  V.  Germania  Ins.  Co.,  118  Fed.  938,  holding  removal  petition  must 
allege  that  corporation  "was"  citizen  of  State  at  time  of  commencement 
of  action  in  State  court;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118 
Fed.  878,  879,  holding  averment  in  removal  petition  that  corporation  is 
citizen  and  resident  of  State  named  insufficient  as  not  equivalent  of  one 
that  it  is  organised  under  laws  of  that  State;  Myers  v.  Berry,  3  Okl.  618, 
41  Pac.  582,  denying  equity  jurisdiction  of  suit  to  annul  action  of  town 
site  trustees  in  disposing  of  lot  where  petition  insufficient;  dissenting 
opinion  in  Giles  v.  Harris,  189  U.  S.  501,  47  L.  Ed.  918,  23  Sup.  Ct.  646, 
majority  holding  absence  of  averments  in  bill  in  Circuit  Court  showing 
jurisdictional  amount  in  dispute  not  available  on  appeal  to  Supreme  Court 
which  raises  question  6i  lower  court's  jurisdiction  on  another  ground, 
where  no  objection  to  omission  of  such  allegations  made  below;  Dred 
Scott  V.  Sandford,  19  How.  473,  16  L.  Ed.  729,  holding  facts  upon  which 
jurisdiction  depends  must  be  pleaded;  Robertson  v.  Cease,  97  U.  S.  649, 
24  L.  Ed.  1058,  holding  allegation  of  residence  in  particular  State  insuffi- 
cient to  support  jurisdiction;  Grace  v.  American  etc.  Ins.  Co.,  109  U.  S. 
284,  27  L.  Ed.  935,  3  Sup.  Ct.  210,  holding  allegation  of  residence  is  not 
an  allegation  of  citizenship;  Bors  v.  Preston,  111  U.  S.  263,  28  L.  Ed.  422, 
4  Sup.  Ct.  412,  holding  alienage  not  inferable  from  fact  that  party  is 
a  foreign  consul ;  Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S.  382,  28  L.  Ed. 
464,  4  Sup.  Ct.  511,  holding  allegation  of  ignorance  of  citizenship  of  party 
fatal  to  jurisdiction  dependent  on  citizenship;  Continental  Ins.  Co.  v. 
Rhoads,  119  U.  S.  240,  30  L.  Ed.  381,  7  Sup.  Ct.  193,  holding  allegation 
of  citizenship  of  plaintiff's  intestate  where  declaration  silent  as  to  plain- 
tiff's citizenship  insufficient ;  Cameron  v.  Hodges,  127  U.  S.  324,  32  L.  Ed. 
133,  8  Sup.  Ct.  1155,  holding  complainant's  mere  allegation  of  noncitizen- 
ship  in  defendant's  State  not  ground  for  removal  to  Federal  court;  Chap- 
man V.  Barney,  129  U.  S.  682,  32  L.  Ed.  801,  9  Sup.  Ct.  427,  where  citizen- 
ship of  members  of  plaintiff  joint-stock  company  not  alleged,  court  without 
jurisdiction;  Anderson  v.  Watt,  138  U.  S.  702,  S4  L.  Ed.  1081,  11  Sup. 
Ct.  461,  holding  jurisdiction  defeated  by  faets  appearing,  showing  de- 
fendant to  be  citizen  of  same  State  as  plaintiff;  Timmons  v.  Elyton  Land 
Co.,  139  U.  S.  379,  35  L.  Ed.  196,  11  Sup.  Ct.  586,  holding  mere  allegation 
of  nonresidence  of  certain  defendants  not  sufficient  to  give  jurisdiction; 
Roberts  v.  Lewis,  144  U.  S.  656,  36  L.  Ed.  582,  12  Sup.  Ct.  782,  holding, 
in  Nebraska,  general  denial  puts  allegations  of  citizensjiip  in  issue,  which 
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must  then  be  proved;  Wolfe  v.  Hartford  etc.  Ins.  Co.,  148  U.  S.  389,  37 
L.  Ed.  49S»  13  Sup.  Ct.  603,  holding  allegation  of  residence  insufficient  to 
support  jurisdiction  based  on  diverse  ci^zenship ;  Stuart  v.  Easton,  156 
U.  S.  47,  89  L.  Ed.  811,  15  Sup.  Ct.  268,  judgment  reversed  where  alienage 
of  party  did  not  affirmatively  appear;  Hanford  v.  Davies,  163  U.  S.  279, 
41  L.  Ed.  159,  16  Sup.  Ct.  1053,  holding  against  jurisdiction  in  absence 
of  showing  that  case  arose  under  Federal  Constitution  or  laws;  Fideliter 
V.  United  States,  1  Sawy.  156,  1  Abb.  (U.  S.)  579,  Fed.  Cas.  4755,  dis- 
missing libel  in  proceeding  for  condemnation  for  failure  to  allege  seizure; 
Hampton  v.  Truckee  Canal  Co.,  9  Sawy.  383,  19  Fed.  2,  3,  holding  court 
without  jurisdiction  in  absence  of  allegation  of  citizenship  of  plai;itif^'s 
assignors;  Third  National  Bank  etc.  v.  Teal,  4  Hughes,  575,  5  Fed.  506, 
holding  plaintiff's  title  not  averment  of  its  character  sufficient  to  give 
jurisdiction;  Lonergan  v.  Illinois  etc.  R.  R.  Co.,  55  Fed.  651,  holding  aver- 
ment that  corporation  is  citizen  of  a  State  insufficient  where  incorpora- 
tion under  laws  thereof  not  alleged;  St.  Louis  etc.  Ry.  Co.  v.  Newcom,  56 
Fed.  953,  12  U.  S.  App.  503,  reversing  judgment  for  failure  to  allege 
citizenship  of  corporation  defendant;  Wabash  R.  R.  Co.  v.  Barbour,  73 
Fed.  516,  43  U.  S.  App.  102,  holding  absence  of  showing  that  Federal 
question  is  involved,  fatal  to  jurisdiction;  Hunt  v.  Howes,  74  Fed.  668, 
41  U.  S.  App.  152,  holding  allegations  merely  of  residence  insufficient  to 
sustain  jurisdiction  on  ground  of  diverse  citizenship;  Egerton  v.  Starin, 
91  Fed.  932,  holding  plaintiff  not  estopped  by  describing  himself  as  "of 
New  Haven,"  from  proving  himself  a  citizen  of  New  York;  Brock  v. 
Doyle,  18  Fla.  173,  holding  allegation  of  diverse  residence  not  sufficient 
ground  for  removal  to  Federal  court;  Carswell  v.  Schley,  69  Ga.  21,  hold- 
ing allegation  that  party  is  "of"  certain  place  not  averment  of  citizen- 
ship; Cleveland  etc.  Ry.  Co.  v.  Monaghan,  140  111.  485, -30  N.  E.  871,  hold- 
ing averment  of  residence  merely  in  petition  for  removal  to  Federal  court 
insufficient;  Runkle  v.  United  States,  122  U.  S.  556,  80  L.  Ed.  1170,  7 
Sup.  Ct.  1146,  holding  President's  approval  of  court-martial  sentence  must 
appear  to  be  result  of  his  own  judgment;  Shaw  v.  Quincy  Mining  Co.,  145 
U.  S.  447,  36  L.  Ed.  770,  12  Sup.  Ct.  936,  arguendo,  holding  corporation 
citizen  of  one  State,  doing  business  in  another,  not  suable  in  latter  by 
citizen  of  third;  F.  G.  Oxley  Stave  Co.  v.  Butler  County,  166  U.  S.  665, 
41  L.  Ed.  1162,  17  Sup.  Ct.  711,  and  Union  Mutual  etc.  Ins.  Co.  v.  Kirchoff. 
169  U.  S.  Ill,  42  L.  Ed.  680,  18  Sup.  Ct.  262,  holding  title,  right,  privilege 
or  immunity  for  denial  of  which  jurisdiction  claimed  must  have  been 
specially  set  up;  Prentiss  v.  Brennan,  2  Blatchf.  164,  Fed.  Cas.  11,385, 
denying  jurisdiction  where  both  parties  citizens  of  Canada;  Stephenson 
v.  The  Francis,  21  Fed.  718,  holding  vessel's  home  port  to  be  that  of  resi- 
dence of  her  owner;  Marks  v.  Marks,  75  Fed.  324,  325,  holding,  where 
person  goes  to  another  State,  intending  to  become  citizen  thereof,  he 
becomes  so  upon  arrival;  Spragins  v.  Houghton,  2  Scam.  416,  holding 
"resident,"  in  Illinois  Constitution,  does  not  mean  "citizen";  Hcyer  v. 
Burger^  1  Hoff.  Ch.  17,  holding  consent  could  not  give  jurisdiction;  Myers 
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y.  Berry,  3  Okl.  618,  41  Pac.  582,  holding  jurisdiction  nmst  affirmatively 
appear;  Mayer  v.  Adams,  27  W.  Ya.  257,  holding  record  must  show  affirm- 
atively facts  necessary  to  give  (lounty  Court  jurisdiction. 

Distinguished  in  Berlin  v.  Jones,  1  Woods,  639,  640,  Fed.  Cas.  1343, 
holding  averment  that  defendant  is  citizen  of  southern  district  of  a  State 
is  sufficient. 

If  an  answer  may  be  looked  to»  to  supply  defect  in  the  petition,  the 
whole  of  an  averment  therein  must  he  taken  together,  and  cannot  be  severed 
to  supply  omissions  in  petition. 

Approved  in  Amerland  v.  Amerland,  188  Mo.  ^pp.  62,  173  S.  W.  107, 
if  an  answer  to  petition,  taken  as  whole,  is  ambiguous  as  statement  of 
jurisdictional  residence  of  plaintiff,  it  does  not  serve  to  supply  omission 
of  such  statement  in  complaint;  Coulter  v.  Coulter,  124  Mo.  App.  155, 
100  S.  W.  1136,  where  answer  in  divorce  proceedings  states  residence  of 
one  year  prior  to  filing  of  such  answer,  this  does  not  cure  each  of  juris- 
dictional averments  in  complaint. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Livingston  v.  Story,  11  Pet. 
413,  9  L.  Ed.  771,  Glover  v.  Shepperd,  11  Biss.  574,  15  Fed.  835,  to  point 
that  all^ation  of  citizenship  as  ground  for  removal  relates  to  date  of  ap- 
plication. 

8  Pet.  118-122,  8  L.  Ed.  887,  BRISCOE  Y.  COMMONWEALTH'S  BANK  OF 
KENTUCKY;  NEW  YOBK  ▼.  MILN. 

Practice  of  Supreme  Court  is  not  to  deliver  judgment  in  cases  involving 
constitutional  questions,  unless  majority  of  whole  court  concur,  except  in 
cases  of  necessity. 

Cited  in  McClure  v.  Owens,  21  Iowa,  134,  where  State  Supreme  Court 
refused  to  consider  constitutional  questions  in  absence  of  full  bench ;  Legal 
Tender  Cases,  12  Wall.  554,  20  L.  Ed.  313,  in  support  of  reconsideration  of 
questions  previously  decided. 

Miscellaneous.    Cited  in  United  States  v.  Hoke,  187  Fed.  996. 

8  Pet.  123-127,  8  L.  Ed.  8iB»,  YEATON  V.  LENOX. 

A  second  appeal  may  be  taken  within  Ave  years  after  a  first  appeal  dis- 
missed for  informality. 

Approved  in  State  Nat.  Bank  of  Denison  v.  Cardwell,  1  Ind.  Ter.  313, 
37  S.  W.  103,  dismissal  of  appeal  for  failure  to  file  transcript  in  proper 
time  after  taking  of  appeal  does  not  prejudice  new  appeal  properly  per- 
fected taken  within  statutory  period;  Kelner  v.  Cowden,  60  W.  Va.  604, 
55  S.  E.  650,  appeal  dismissed  for  failure  of  appellant  to  deposit  costs  with 
clerk  of  appellate  court  may  be  renewed  within  statutory  period  without 
regard  to  this  dismissal;  United  States  v.  Curry,  6  How.  113,  12  L.  Ed. 
366,  holding,  where  appeal  dismissed  for  irregularity,  second  appeal  may 
be  prosecuted  within  statutory  period;  Turner  v.  Tapscott,  29  Ark.  319, 
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where  second  appeal  allowed  within  statutory  period  after  first  appeal 
never  perfected;  Harris  v.  Ferris,  18  Fla.  82,  allowing  second  appeal  after 
first  dismissal  for  irregularity. 

Several  different  nnderwriten  liaving  claims  to  a  retum  of  moneys  by 
them  severally  paid  on  a  loss  cannot  nnite  in  one  bill. 

Approved  in  Day  v.  Building  etc.  Assn.,  53  W.  Va.  653,  44  S.  E.  770, 
holding  multifarious  bill  by  borrower  of  loan  association  to  have  his  stock 
treated  as  void  and  loan  as  usurious  and  to  have  obligations  to  association 
canceled  and  also  seeking  to  be  treated  as  shareholder  with  privilege  of 
compelling  officers  to  account ;  The  Sloop  Merchant,  Abb.  Adm.  9,  Fe.d.  Cas. 
9434,  holding  claim  for  wages  and  money  advanced  cannot  be  joined  in 
action  in  personam  with  another  claim  for  wages;  Baker  v.  Portland,  5 
Sawy.  571,  Fed.  Cas.  777,  holding  persons  employed  under  distinct  con- 
tracts could  not  join  in  suit  relating  to  such  contracts;  Bestor  v.  Barker, 
106  Ala*  253,  17  South.  393,  holding  plaintiffs  having  distinct  demands  not 
entitled  to  join  in  same  bill;  Youngblood  v.  Sexton,  32  Mich.  411,  20  Am. 
Rep.  657,  holding  parties  severally  taxed  improperly  joined  in  suit  to 
enjoin  the  tax;  Winslow  v.  Jenness,  64  Mich.  90,  30  N.  W.  908,  holding 
plaintiffs  improperly  joined  in  bill  to  enjoin  ejectment  suits  brought  against 
them  separately;  Brown  v.  Bedford  etc.  Imp.  Co.,  91  Va.  39,  20  S.  E.  971, 
holding  creditors  improperly  joined  with  subscribers  to  company  who  sue 
to  cancel  subscriptions  for  fraud;  Baker  v.  Rinehard,  11  W.  Va.  249, 
affirming  dismissal  of  suit  to  enjoin  execution  sale,  where  plaintiffs'  inter- 
ests were  distinct;  Corrothers  v.  Sargent,  20  W.  Va.  359,  holding  Several 
creditors  having  separate  demands  improperly  joined  in  suit  to  subject 
absent  debtors'  property.  \ 

Modified  in  Williams  v.  County  Court,  26  W.  Va.  499,  dismissing  bill 
to  enjoin  collection  of  illegal  tax  where  several  taxpayers  joined  as  plain- 
tiffs. 

Practice    and    procedure   governing    transfer   of    causes    to    Federal 
Supreme  Court  for  review.    Note,  j56  L.  IL  A.  871. 

Miscellaneous.  Cited  in  Villabolos  v.  United  States,  6  How.  90,  12 
L.  Ed.  356,  where  appeal  dismissed  for  want  of  citation  to  adverse  party 
to  appear  at  next  term. 

8  Pet.  128-147,  8  K  Ed.  890,  BANK  OF  UNITED  STATES  v.  BITGHIE. 

Maryland  act  of  1785,  giving  chancellor  power  to  decree  sale  of  decedent's 
real  estate  to  discharge  debts  on  application  of  creditors,  where  personalty  in> 
sufficient^  operated  as  an  enlargement  of  jorisdiction,  and  did  not  confer  per- 
sonal power  on  the  chancellor. 

Cited  in  Bank  of  United  States  y.  Beverly,  1  How.  150,  11  L.  Ed.  82, 
so  construing  statute  holding  realty  should  be  subjected  thereun'der  when 
personalty  otherwise  disposed  of;  Postlewait  v.  Howes,  3  lowa^  380,  hold- 
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ing  administrator  necessaiy  party  to  bill  to  subject  decedent's  realty  to 
his  debts. 

Bill  of  review  lies,  from  decree  for  sale  of  lands  of  minors  or  lunatics, 
nnder  Maryland  act  of  1785. 

Approved  in  Acord  V.  Western  Pocahontas  Corp.,  156  Fed.  995,  bill  of 
review  is  maintainable  on  discovery  of  new  evidence  which  is  not  cumu- 
lative and  which,  though  in  existence  at  prior  trial,  was  not  discovered 
through  no  fault  of  petitioner;  Ohio  River  R.  Co.  v.  Fisher,  115  Fed.  935, 
determining  priority  rights  of  purchasers  from  heir  and  l^atee  who  set 
aside  will  as  against  right  of  legatee  to  annuity  under  will  after  reversal 
by  bill  of  review  of  decree  setting  aside  will;  Gregory  v.  Lenning,  54  Md. 
56,  holding  any  noncompliance  with  statute  ground  for  bill  of  review  of 
decree  of  sale  of  infant's  lands;  Warren  v.  Union  Bank  etc.,  157  N.  Y. 
277,  43  L.  B.  A.  263,  51  N.  E.  1041,  entertaining  original  action  I9  equity 
to  set  aside  fraudulent  collusive  proceeding  to  mortgage  infant's  lands; 
McDougald  v.  D^gherty,  39  Ala.  424,  holding  all  proceedings,  but  not  the 
testimony,  reviewable  on  bill  of  review  for  error  apparent ;  Poole  v.  Nixon, 
19  Fed.  Cas.  1005,  9  Pet.  App.  312,  9  L.  Ed.  312,  denying  bill  of  review 
based  on  alleged  new  evidence  previously  within  x>etitioner*s  knowledge; 
Tomlinson  v.  McKaig,  5  Gill,  278,  holding  on  bill  of  review  for  error 
apparent,  court  can  examine  pleadings;  Manion  v.  Fahy,  11  W.  Va.  494, 
496,  holding  decree  fraudulently  procured  may  be  modified  by  original  bill 
in  nature  of  bill  of  review. 

Distinguished  in  Hendryx  v.  Perkins,  114  Fed.  808,  holding  bill  to  im- 
peach prior  decree  for  fraud  is  original  bill,  and  decree  thereon  vacating 
prior  decree  is  final  and  appealable;  dissenting  opinion  in  Hopkins  v. 
Hebard,  194  Fed.  321,  114  C.  C.  A.  261,  majority  holding  that,  in  suit  to 
remove  cloud  from  title,  bill  of  review  on  ground  of  newly  discovered 
evidence  cannot  be  maintained  six  years  after  afBrmance  of  decree  against 
bona  fide  purchaser  from  prevailing  party  after  final  decree;  McLaughlin  v. 
Bank  of  Potomac,  7  How.  230,  12  L.  Ed.  679,  holding  judgment  against 
debtor's  administrator,- good  againgt  debtor's  fraudulent  grantee;  Winchester 
v.  Winchester,  1  Head,  505,  denying  bill  of  review  to  obtain  reconveyance, 
where  property  in  hands  of  bona  fide  purchasers. 

Bills  of  review  for  errors  apparent.    Note,  20  Am.  Dec.  166. 

Suits    brought    against    Infants   jare    defended    by    guardian    ad    litem 
appointed  by  the  court. 

Approved  in  Eakin  v.  Hawkins,  52  W.  Va.  130,  43  S.  E.  213,  holding 
suit  against  insane  person  cannot  be  presented  without  appointment  of 
guardian  ad  litem  for  him  and  filing  of  answer  by  such  guardian ;  Manson 
v.  Duncanson,  166  U.  S.  541,  41  L.  Ed.  1108,  17  Sup.  Ct.  650,  where  guard- 
ian ad  litem  appointed  to  defend  suit  respecting  realty  for  nonresident 
minor;  Cavendar  v.  Smith,  5  Iowa,  193,  holding  decree  void  as  to  infants 
never  notified  and  for  whom  no  guardian  ad  litem  apx>ointed;  Johnson  v. 
Waterhouse,  152  Mass.  587^  23  Am.  St.  £ep.  859,  11  L.  B.  A.  441,  26  N.  £. 
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235,  holding  judgment  not  binding  on  infant  repr^ented  by  parents  and 
counsel  but  without  guardian  ad  lit^m;  Tate  v.  Mott,  96  N.  C.  23,  2  S.  E. 
178,  holding  action  maintainable  by  infant  only  in  name  of  guardian  or 
next  friend;  Alexander  v.  Davis,  42  W.  Va.  469,  26  S.  E.  292,  holding  decree 
voidable  as  to  infant  defendant  f ot  whom  no  guardian  ad  litem  appointed ; 
Bryant  v.  Livermore,  20  Minn.  343,  holding  judge  not  disqualified  by  rela- 
tionship to  guardian  ad  litem. 

Appointment  as  guardian  for  infant  defendants,  of  one  who  was  sug- 
gested by  plaintiff's  counsel,  without  notice  to  infants  or  their  friends,  is 
contrary  to.  usage. 

Approved  in  Jarvis  v.  Crozier,  98  Fed.  756,  holding  one  who  is  person- 
ally interested  in  suit  cannot  represent  infant  therein  as  next  friend; 
Kuhrtz  V.  Eisenstein,  123  Mo.  App.  292,  100  S.  W.  575,  appointment  of 
..  guardian  ad  litem  for  infant  by  court  without  waiting  for  infant  to 
request  it  and  without  giving  him  time  to  make  request  is  premature; 
Woodridge  v.  McKenna,  8  Fed.  660,  holding  service  of  process  on  infant 
necessary. 

Distinguished  in  Thaw  v.  Ritchie,  136  U.  S.  548,  34  L.  Ed.  638,  10  Sup. 
Ct.  1044,  holding  valid  a  sale  of  realty  by  court  on  guardian's  application 
for  wards'  benefit  without  notice  to  wards;  Sloane  v.  Martin,  145  N.  Y. 
531,  45  Am.  St.  Rep.  683,  28  L.  R.  A.  359,  40  N.  E.  218,  holding  personal 
service  upon  infant  defendants  unnecessary;  Rhoads  v.  Rhoads,  43  111. 
248,  where  guardian  ad  litem  appointed  by  court  on  its  own  motion. 

Decree  as  prayed  by  complainant  was  erroneously  rendered  upon  un- 
sworn answer  of  minor  defendant's  guardian  ad  litem,  admitting  allegations 
of  bill,  iio  evidence  being  taken. 

Approved  in  RanWn  v.  Schofield,  71  Ark.  173,  100  Am.  St.  Rep.  59,  66 
S.  W.  198,  compromise  judgment  affecting  interests  of  ward  in  estate,  to 
which  guardian  assents,  does  not  preclude  appeal  by  ward  after  majority; 
Rankin  v.  Schofield,  70  Ark.  87,  66  S.  W.  198,  holding  decree  settling 
estate,  reciting  that  as  litigation  was  likely  to  be  long  and  as  an  amicable 
settlement,  it  was  decreed  by  court,  as  well  as  by  consent  of  all  parties,  etc., 
shows  that  no  judicial  investigation  of  merits  was  had;  Whitten  v.  Dab- 
ney,  171  Cal.  63^,  164  Pac.  317,  stockholder  in  corporation  suing  as  trustee 
for  other  stockholders  may  not  release  or  compound  with  defendants  with- 
out sanction  of  trial  court  to  such  agreement;  Thaw  v.  Ritchie,  4  Mackey 
(D.  C),  373,  a  decree  of  Orphans'  Court  of  District  of  Columbia,  author- 
izing sale  of  infant's  property  but  which  does  indicate  whether  the  aver- 
ments in  guardian's  petition  were  investigated  or  verified,  is  void  as  hav- 
ing been  granted  without  compliance  with  jurisdictional  requirements; 
Hooper  v.  Hardie,  80  Ala.  115,  allowing  bill  of  review  where  decree  ren- 
dered only  on  admissions  of  guardian  ad  litem ;  Lusk  v.  Kershow,  17  Colo. 
488,  30  Pac.  64,  holding  infants  not  bound  by  guardian's  agreement  with 
court's  consent  to  assume  another's  debt ;  McClay  v.  Norris,  4  Gilm.  385, 
holding  matters  admitted  in  guardian  ad  litem's  answer  must  be  affirma- 
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tively  proved;  Buffalo  etc.  Deposit  Co.  v.  Knights  Templar  etc.  Assn.,  126 
N.  Y.  457,  22  Am.  St.  Rep.  843,  27  N.  E.  944,  where,  in  suit  for  insurance, 
certificate  furnished  defendant  by  guardian  excluded  as  an  admission  not 
binding  infant ;  dissfenting  opinion  in  Kromer  v.  Friday,  10  Wash..  646,  32 
L.  R.  A.  693,  39  Pac.  236,  majority  holding  guardian  could  admit  away 
infant's  title  under  facts  of  the  case. 

Distinguished  in  Ashford  v.  Patton,  70  Ala.  482,  where  pleadings,  exhib- 
its and  bonds  were  submitted  to  court  on  hearing. 

Admissions  and  waivers  by  fiduciaries  in  actions.    Note,  82  L.  U.  A. 
672. 

Decree  of  sale  of  decedent's  realty,  under  Maryland  statute,  1b  error,  in 
absence  of  proof  of  insufficiency  of  personalty  to  satisfy  debts. 

Approved  in  Plumb  v.  Bateman,  2  App.  D.  C.  167,  in  creditor's  bill  to 
sell  decedent's  realty  for  his  debts,  executor  or  administrator  is  necessary 
party  unless  there  is  no  personalty;  McLaughlin  v.  Bank  of  Potomac,  7 
How.  232,  12  L.  Ed.  681,  holding  averment  that  personalty  is  exhausted  not 
necessary  to  charge  realty  if  fact  proved. 

A  supplemental  blU  may  be  added  to  a  bill  of  review  upon  bappenin^r 
of  any  event  requiring  it. 

Cited  in  McCall  v.  McCurdy,.  69  Ala.  71,  where  allegations  of  subsequent 
occurrences  set  out  in  bill  regarded  as  supplemental;  Londons  v.  Echols, 
17  Gratt.  20,  refusing  to  consider  validity  of  sale  of  infant's  lands  until 
purchaser  made  party  by  supplemental  proceedings;  Estill  v.  McClintic, 
11  W.  Va.  425,  holding  purchasers  of  decedent's  lands  should  be  made 
parties  to  proceedings  to  set  sale  aside. 

It  is  proper  for  the  court  on  reversing  erroneous  decree  of  sale  of  de- 
cedent's realty  to  set  aside  the  sale  under  such  decree. 

Cited  in  Mitchel  v.  Hardie,  84  Ala.  352,  4  South.  184,  holding  plaintiff 
in  bill  of  review,  on  reversal,  entitled  to  have  conveyances  set  aside  affect- 
ing his  interests. 

8  Pet.  148-149,  8  K  Ed.  898,  JACKSON  Y.  ASHTON. 

The  title  or  caption  of  a  bill  is  no  part  thereof  and  does  not  cure  defects 
in  pleading. 

Approved  in  Commonwealth  v.  Spence,  230  Pa.  576,  86  L.  R.  A.  (N.  S.) 
376,  79  AtL  777,  fact  that  petition  for  license  to  sell  liquor  was  entitled 
^'petition  for  eating-house  license"  is  of  no  significance  after  license 
obtained. 

Distinguished  in  Sharon  v.  Hill,  10  Sawy.  635,  23  Fed.  353,  holding  aver- 
ments of  citizenship  in  introductory  part  of  bill  sufScient. 

Where  jurisdiction  is  based  on  citisenshlp  of  parUen,  bill  and  jroceedtpge 
should  state  such  citiseBShip, 
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Cited  in  Dred  Scott  v.  Sandford,  19  How.  430,  473,  15  L.  Ed.  711,  729, 
holding  case  ought  to  have  been  'dismissed  where  record  showed  plaintiff 
was  bom  a  slave  and  had  not  become  free;  Hampton  v.  Truckee  Canal 
Co.,  9  Sawy.  383,  19  Fed.  3,  holding  court  without  jurisdiction  when  citi- 
zenship of  plaintiff's  assignors  not  averred ;  Berlin,  v.  Jones,  1  Woods,  641, 
Fed.  Cas.  1343,  holding  averment  that  defendant  is  citizen  of  particular 
district  of  State  sufficient;  Fideliter  v.  United  States,  1  Sawy.  156,  1  Abb. 
(U.  S.)  579,  Fed.  Cas.  4755,  holding,  in  proceeding  for  condemnation, 
seizure  being  material,  jurisdictional  fact  must  be  alleged ;  Brown  v.  Noyes, 
2  Wood.  &  M.  80,  Fed.  Cas.  2023,  holding  that  declaration  on  indorsed 
note  must  allege  indorser's  citizenship;  dissenting  opinion  in  Livingston  v. 
Story,  11  Pet.  414,  9  L.  Ed.  771,  majority  holding  objection  to  jurisdiction 
because  .of  citizenship  cannot  be  urged  in  answer;  dissenting  opinion  in 
Marshall  v.  Baltimore  etc.  R.  B.  Co.,  16  How.  342,  14  L.  Ed.  966,  majority 
holding  averment  that  defendant  is  coi-poration  created  by  particular  State 
is  sufficient. 

Distinguished  in  Berlin  v.  Jones.  1  Woods,  639,  Fed.  Cas.  1343,  reviewing 
cases,  holding  averment  that  party  is  citizen  of  particular  district  of  a 
State,  is  sufficient;  as  to  facts  in  Brown  v.  Noyes,  2  Wood.  &  M.  80,  Fed. 
Cas.  2023,  holding  declaration  for  money  had  and  received  alleging  diverse 
citizenship  sufficient  for  prima  facie  jurisdiction;  dissenting  opinion  in 
People  V.  Dawell,  25  Mich.  271,  majority  holding  judgment  of  divorce  in 
sister  State  assailable  collaterally  for  fraud,  collusion  and  nonresidence  of 
parties. 

Allegation  that  defendant  Is  "of  a  State  is  not  allegation  of  citizenship 
upon  whlcli  court  can  take  Jurisdiction  upon  ground  of  diverse  citizenship. 

Cited  in  Grace  v.  American  etc.  Ins.  Co.,  109  U.  S.  285,  27  L.  Ed.  934, 
holding  statement  that  party  is  "of"  a  certain  place  not  averment  of  citi- 
zenship; Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S.  382,  28  L.  Ed.  464. 
4  Sup.  Ct.  512,  holding  allegation  of  ignorance  of  party's  citizenship  no 
ground  for  removal  dependent  on  diverse  citizenship;  Berlin  v.  Jones, 
1  Woods,  641,  Fed.  Cas.  1343,  holding  averment  that  defendant  is  citizen 
of  particular  district  of  State  is  sufficient;  Fideliter  v.  United  States, 
1  Sawy.  156, 1  Abb.  (U.  S.)  579,  Fed.  Cas.  4755,  holding,  in  proceeding  foi- 
condemnation,  seizure  being  material,  jurisdictional  fact  must  be  alleged; 
Brown  v.  Noyes,  2  Wood.  &  M.  80,  Fed.  Cas.  2023,  holding,  arguendo,  that 
declaration  on  indorsed  note  must  allege  citizenship  of  indorsers;  dissent- 
ing opinion  in  Livingston  v.  Story,  11  Pet.  414,  9  L.  Ed.  771,  majority  hold- 
ing objection  to  jurisdiction  because  of  citizenship  cannot  be  urged  in 
answer ;  dissenting  opinion  in  Marshall  v.  Baltimore  etc.  R.  R.  Co.,  16  How . 
342, 14  L.  Ed.  965,  majority  holding  averment  that  defendant  is  corporation 
created  by  particular  State  is  sufficient. 

Distinguished  in  Berlin  v.  Jones,  1  Woods,  639,  Fed.  Cas.  1343,  reviewing 
cases  holding  averment  that  party  is  citizen  of  particular  district  of  a 
State  is  sufficient. 
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Want  of  jnilsdlction  cannot  be  waived  by  parties  (decided  Inf  erentially 
by  dismissing  blU  notwithstanding  waiver). 

Approved  in  Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,  it  is  not 
necessary  for  question  of  Federal  jurisdiction  to  be  presented  as  issue 
for  court  to  consider  it;  International  etc.  R.  Co.  v.  Hoyle,  149  Fed. -.182, 
want  of  jurisdiction  of  suit  removed  by  one  of  two  joint  defendants  rais- 
able  at  any  time  by  any  party  or  by  court  sua  sponte ;  dissenting  opinion  in 
Gibbs  V.  Gibbs,  26  Utah,  428,  432,  73  Pac.  657,  659,  majority  holding  Dis- 
trict Court  of  county  in  which  plaintiff  resided  had  jurisdiction  of  action 
for  divorce  for  adultery  committed  in  another  county,  and  failure  to  object 
to  jurisdiction  was  waiver  thereof;  Dred  Scott  v.  Sandford,  19  How.  402, 473, 
15  L.  Ed.  699,  729,  holding  objections  to  jurisdiction  could  not  be  w^aived; 
Grace  v.  American  Ins.  Co.,  109  U.  S.  283,  27  L.  Ed.  935,  where  court 
considered  jurisdictional  question  though  not  raised  by  parties;  Chapman 
V.  Barney,  129  U.  S.  681,  82  L.  Ed.  801,  9  Sup.  Ct.  427,  dismissed  for  failure 
to  allege  citizenship  of  joint-stock  company's  members  though  question 
not  raised  by  parties;  Heriot  v.  Davis,  2  Wood.  &  M.  230,  Fed.  Cas.  6404, 
considering  objection  to  jurisdiction  though  urged  by  another  than  party 
as  to  whom  averments  were  defective ;  Van  Antwerp  v.  Hulburd,  7  Blatchf . 
441,  Fed.  Cas.  16,826,  holding  court  could  dismiss  of  its  own  motion  for 
want  of  jurisdiction ;  Stanley  v.  Albany  County,  5  Fed.  255,  dismissed  for 
failure  to  allege  plaintiff's  assignor's  citizenship,  though  question  not 
raised  by  parties;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  156, 
majority  holding  Illinois  Federal  court  hid  jurisdiction  of  mandamus  pro- 
ceedings in  nature  of  process  between  citizens  of  other  States. 

Decision  against  constitutional  right  as  nullity  subject  to  coUateral 
attack.    Note,  39  L.  R.  A.  454. 

Miscellaneous.  Cited  in  Jackson  v.  Ashton,  10  Pet.  480,  9  L.  Ed.  502, 
holding  Supreme  Court  will  not  permit  amendment  of  defective  pleadings 
and  reinstatement  of  cause. 

8  Pet.  160-164,  8  L.  Ed.  899,  UNITED  STATES  ▼.  BXNOOOLD. 

Under  act  of  Congress  of  1807,  the  marBhal  for  tbe  District  of  Columbia 
was  allowed  game  fees  for  services  in  Waslilngton  County  not  otherwise  pro- 
vided for,  as  were  allowed  to  sheriff  of  a  comity  of  Maryland  for  like  services 
in  1800. 

Cited  in  Jerman  t.  Stuart,  12  Fed.  274,  holding  that  Federal  officers'  fees 
not  provided  for,  corresponded  to  State  officers'  fees  for  similar  services. 

In  absence  of  statnte  making  defendant  liable,  party  requiring  service  is 
responsible  for  poundage  fees  on  capias  ad  satisfaciendum.     ^ 

Cited  in  New  Haven  etc.  Co.  v.  Northampton,  102  Mass.  125,  holding 
party  applying  for  jury  liable  for  costs  acoroing  upon  the  application. 

No  court  can  give  a  direct  Judgment  for  costs  against  the  UniteA  States 
in  a  suit  to  which  they  are  a  party. 
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\ 
Approved  in  Sandberg  v.  State,  113  Wis.  689,  89  N.  W.  507,  holding  in 
absence  of  statute  no  judgment  for  costs  can  be  recovered  against  State; 
Stanley  v.  Schwalby,  162  U.  S.  272,  40  L.  Ed.  966,  16  Sup.  Ct.  761,  holding 
judgment  for  costs  against  United  States  erroneous;  Hathaway  v.  Roach, 
2  Wood.  &  M.  68,  Fed.  Cas.  6213,  holding  prevailing  party  entitled  to  costs 
in  absence  of  legislation  except  against  government;  Governor  v.  Powell, 
23  Ala.  582,  holding  judgment  against  State  for  costs  erroneous;  State  v. 
Burke,  33  La.  Ann.  504,  holding  judgment  to  pay  State's  money  not  recov- 
erable against  State  officer;  State  v.  Lazarus,  40  La.  Ann.  858,  5  South. 
290,  refusing  to  render  judgment  against  State  when  she  had  not  consented 
thereto. 

Liability  of  State  or  Federal  government  for  costs.    Note,  8  Ann.  Gas. 
398. 

When  United  States  brings  snit  for  money  had  and  recelTed,  defendant 
may  offset  a  claim  for  services  rendered,  and  need  not  seek  his  remedy  of 
Congress. 

Approved  in  United  States  v.  Warren,  12  Okl.  365,  71  Pac.  690,  allowing 
setoff  in  suit  by  United  States  to  extent  of  demand  made;  United  States 
V.  American  Surety  Co.,  110  Fed.  914,  arguendo;  The  Siren,  7  Wall.  154, 
19  L.  Ed.  131,  holding  claim  existed  against  government's  prize  for  mari- 
time tort  enforceable  by  intervention  in  condemnation  proceedings;  United 
States  V.  Tetlpw,  2  Low.  163,  Fed.  Cas.  16,456,  holding  act  adopting  State 
laws  respecting  imprisonment  for  debt  bound  government. 

Modified  in  United  States  v.  North  etc.  Commercial  Co.,  74  Fed.  153, 
holding  damages  for  breach  of  contract  not  recoverable  against  govern- 
ment unless  previously  submitted  to  treasury  officers. 

Distinguished  in  New  Orleans  v.  Finnerty,  27  La.  Ann.  683,  684,  21  Am. 
Rep.  571,  572,  holding  salary  due  and  sum  paid  to  city's  creditors  not  avail- 
able setoffs  in  suit  against  officer. 

Suits  against  the  sovereign.    No.te,  12  AnL  Dec.  518. 

8  Pet.  165-180,  8  K  Ed.  904,  LUTZ  ▼.  UNTHICUM. 

The  personal  liability  of  one  who  executed  and  sealed  certain  articles  of 
agreement  In  hla  own  name  is  not  excluded  by  description  of  himself  therein 
as  agent. 

Approved  in  Manning  v.  Embert,  126  Md.  548,  95  Atl.  65,  fact  that  party 
adds  to  his  signature  to  contract  to  purchase  realty  "attorney  and  agent" 
does  not  alter  his  personal  liability;  Fowler  v.  McKay,  88  Neb.  389,  129 
N.  W.  552,  contract  to  convey  realty  signed  by  a  firm  followed  by  "agents," 
which  in  body  is  amplified  to  "agents  for  J.  McHay,"  does  not  bind  latter 
in  suit  for  specific  performance;  Persons  v.  McDonald,  60  Neb.  453,  83 
N.  W.  673,  holding  if  one  contract  in  own  name  describing  himself  as 
attorney  for  principal,  contract  is  obligation  of  attorney  and  not  of  prin- 
cipal; dissenting  opinion  in  Scott  v.  Rutherford,  1  McAr.  (D.  C.)  13,  ma- 
jority holding  that  lease  executed  by  agenta  for  a  church  assembly  but  in 
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manner  so  as  to  bind  themselves  alone  is  not  binding  on  lessee  as  it  is 
not  binding  oh  agents  who  had  no  property  to  lease,  in  action  brought  in 
name  of  agents ;  Gear  v.  Shaw,  1  Pinn.  615,  holding  description  of  obligee 
in  body  of  bond,  as  agent,  did  not  exclude  personal  liability;  Townsend 
V.  Coming,  23  Wend.  441,  holding  principal  not  bound  by  agent's  deed 
executed  though  agency  disclosed  therein. 

Liability  of  one  signing  contract  in  representative  capacity.    Note,  42 

L.  B.  A.  (N.  S.)  16. 
Necessity  of  execution  of  deed  by  attorney  in  name  of  principal.    Note, 

8  E.  B.  0.  639. 

A  sum  awarded  to  one  party  to  a  snbmlssion  is  presumed  to  be  payable  by 
the  other  party. 

Cited  in  Leslie  v.  Leslie,  50  N.  J.  Eq.  113,  24  Atl.  322,  holding  money 
awarded  to  one  party  to  a  submission  is  payable  by  the  other. 

Appointment  of  tbird  referee  before  bearing,  by  referees  appointed  by 
court,  held  regular  and  valid. 

Cited  in  Alexandria  Canal  Co.  v.  Swann,  5  How.  90, 12  L.  Ed.  63,  holding 
appointment  of  umpire  by  referees,  before  hearing,  valid;  Leonard  v.  Cox, 
64  Mo.  35,  holding  appointment  of  umpire  by  appraisers,  before  disagree- 
ment, valid. 

Parties  to  submission  are  entitled  to  notice  of  time  and  place  of  hearing, 
but  it  need  not  appear  upon  face  of  award  that  such  notice  was  given. 

Approved  in  Continental  Ins.  Co.  v.  Garrett,  125  Fed.  592,  holding  award 
void  when  appraisers  appointed  to  estimate  loss  under  insurance  policy 
failed  to  give  parties  notice  of  time  and  place  of  appraisal ;  Warren  v.  Tins- 
ley,  53  Fed.  692,  2  U.  S.  App.  507,  holding  failure  to  give  notice  of  hearing 
fatal  to  award ;  Marks  v.  Northern  etc.  R.  R.  Co.,  76  Fed.  946,  44  U.  S.  App. 
714,  reversing  judgment  entered  on  award,  for  refusal  of  arbitrator  to  give 
plaintiffs  a  hearing;  Graham  v.  Woodall,  86  Ala.  314,  5  South.  688,  holding 
good  a  plea  that  award  was  made  without  giving  defendant  a  hearing;  Cur- 
tis V.  Sacramento,  64  Cal.  105,  28  Pac.  109,  holding  award  made  without  no- 
tice to  defendant  void;  Ingraham  v.  Whitmore,  75  111.  31,  Alexander  v.  Cun- 
ningham, 111  111.  516,  Wood  V.  Helme,  14  R.  I.  329,  and  Coons  v.  Coons,  95 
Va.  439,  64  Am.  St  Bep.  809,  28  S.  E.  887,  holding  award  without  notice  and 
rehearing  before  umpire  chosen  after  disagreement  void ;  Shively  v.  Knob- 
lock,  8  Ind.  App.  437,  35  N.  E.  1030,  holding  award  made  without  notice  to 
parties  void ;  Elmendorf  v.  Harris,  23  Wend.  632,  35  Am.  Dec.  6ft9,  holding 
award  made  without  notice  to  losing  party  void ;  Dickinson  v.  Railroad  Co.,  7 
W.  Va.  432,  holding  award  made  fraudulently  without  notice  to  losing  party 
should  be  set  aside ;  Warner  v.  Collins,  135  Mass.  27,  and  Slocum  v.  Damon, 
1  Pinn.  526,  holding  award  not  void  because  it  did  not  appear  therein  that 
notice  was  given;  dissenting  opinion  in  Ranney  v.  Edwards,  17  Conn.  319, 
majority  holding  award  valid,  though  third  arbitrator  called  in  after  hear- 
ing, without  notice  to  parties;  Emery  v,  Owings,  7  Gill,  494,  reciting  reversed 
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decree  of  lower  court,  which  held  award  bad  because  meetings  held  without 
notice  to  parties;  Hill  v.  Hill,  11  Smedes  &  M.  625,  arguendo. 

Distinguished  in  American  Steel  Co.  v.  German-American  Fire  Ins.  Co., 
187  Fed.  732, 109  C.  C.  A.  478,  rifles  requiring  notice  in  hearings  for  arbitra- 
tion and  award  do  not  apply  to  cases  of  appraisal  of  loss  provided  for  in 
insurance  policy. 

Judgment  entered  on  award  of  referees  appointed  by  conrt  Is  reversible 
only  for  objections  taken  in  conrt  below  upon  proper  showing  of  irregularity. 

Approved  in  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181  Fed.  808,  104 
C.  C.  A.  314,  in  absence  of  exception  thereto  or  clear  proof  to  contrary  on 
record,  presumption  is  that  referee  returned  report  of  evidence  taken  before 
him  to  Circuit  Court;  New  York  etc.  R.  R.  Co.  v.  Myers,  18  How..  262,  15 
L.  Ed.  388,  sustaining  jurisdiction  of  appellate  court  to  revise  arbitrator's 
decision  in  proper  case ;  Hackers  v.  Fowler,  2  Wall.  131,  17  L.  Ed.  761,  col- 
lecting cases,  holding  judgment  on  award  not  reversible  on  writ  of  error  for 
objections  not  raised  on  entry  thereof. 

Causes  for  which  an  award  may  be  impeached.    Note,  14  Am.  Dec.  756. 

8  Pet.  181-200,  8  Ih  Ed.  910,  BOBINSON  ▼.  NOBLE'S  ABMINISTBATOBS. 

Upon  breach  of  failure  to  pay  contract  payable  in  specified  paper  at 
specified  time  and  place,  only  the  specie  Talue  thereof  at  such  time  and  place 
is  recoverable. 

Cited  in  Planters'  Bank  v.  Union  Bank,  16  Wall.  602,  21  L.  Ed.  480,  Kirt- 
land  V.  Molton,  41  Ala.  559,  and  Dearing  v.  Rucker,  18  Gratt.  441,  holding 
on  contract  payable  in  Confederate  notes  only  specie  value  when  payable 
recoverable ;  Neel  v.  Clay,  48  Ala.  258,  holding  recovery  on  contract  payable 
in  cotton  limited  to  value  at  time  fixed  for  delivery;  Whitaker  v.  Dye,  56  Ga. 
383,  holding  on  note  payable  in  currency,  equal  to  present  currency  face 
value,  currency  value  at  maturity  recoverable ;  Smith  v.  Dunlap,  12  111.  191, 
holding  on  contract  payable  in  Illinois  obligations  only,  market  value  when 
payable  revoverable;  Alexander  v.  Macauley,  6  Md.  368,  where  vsilue,  when 
due,  of  stock  in  which  contract  payable  recovered  thereon ;  Fosdick  v.  Green, 
27  Ohio  St.  495,  22  Am.  Rep.  338,  where  stock  borrowed  returnable  on  de- 
mand only,  the  value  thereof  when  demanded  recoverable;  Day  v.  Cross, 
59  Tex.  605,  holding  upon  breach  of  contract  to  pay  for  cattle,  difference 
tetwcen  contract  and  market  price  when  due  recoverable ;  Chesapeake  Bank 
V.  Swain,  29  Md.  498,  holding  gold  deposit  under  special  contract  to  repay 
in  gold  specifically  enforceable;  dissenting  opinion  in  Legal  Tender  Cases, 
12  Wall.  625,  20  L.  Ed.  336,  majority  holding  legal  tender  acts  constitutional 
wjien  applied  to  previously  made  contracts;  Easton  v.  Hyde,  13  Minn.  91, 
holding  certificate  of  deposit  "payable  ...  in  United  States  .  .  . 
bonds"  constitutes  contract  to  deliver  bonds;  Gray  v.  Donahoe,  4  Watts,  401, 
holding  note  payable  in  bank  notes  non-negotiable. 

Distinguished  as  to  facts  in  Thompson  v.  Riggs,  5  Wall.  678, 18  L.  Ed.  707, 
holding  bank  entitled  to  pay  depositors  of  coin  in  legal  tender  currency 
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though  depreciated ;  Orange  etc.  R.  R.  Co.  ▼.  Placide,  35  Md.  320,  where  no 
evidence  introduced  of  value  of  bonds  in  which  contract  payable, 

8  Pet.  201-213,  8  K  Ed.  917,  BINKET  ▼.  CHESAPEAKE  ft  OHIO  CAKAL  CO. 

A  proviBion  of  a  canal  company's  cliarter,  autlioilziiig  certain  contracts 
wltb  riparian  owners,  construed  as  permissive  merely,  where  the  context  ln-> 
dicated  such  to  have  heen  legislative  Intention. 

Cited  in  United  States  v.  Thoman,  156  U.  S.  359,  39  L.  Ed.  452, 15  Sup.  Ct. 
380,  construing  as  permissory  act,  providing  for  application  of  surplus  rev- 
enues; Lane  v.  Missoula  County,  6  Mont.  475,  13  Pac.  137,  construing  con- 
tradictory statutes  according  to  legislative  intent. 

Construction  and  ox>eration  of  canals.    Note,  61  L.  B.  A.  854* 

8  Pet.  214-219,  8  L.  Ed.  921,  LESSEE  OP  EDTNET  v.  CHESAPEAKE  ft  OHIO 
OANAI.  CO. 

Action  Is  not  maintainable  on  demises  ftom  lessors  who  possessed  no  title 
at  time  of  commencement  of  trial  thereof. 

Approved  in  Galloway  v.  Doe  ex  dem.  Henderson,  136  Ala.  327,  34  South. 
960,  holding  in  ejectment  demise  counted  on  must  be  subsequent  to  time 
when  claimant's  right  of  entry  accrued;  Johnston  v.  Jones,  1  Black,  224, 
17  L.  Ed.  121,  holding  plaintiff  in  ejectment  could  recover  only  on  title  sub- 
sisting at  commencement  of  suit. 

For  error  In  proceedings  of  Circuit  Court,  Justifying  reversal,  Supreme 
Court  will  remand  cause  with  necessary  instructions,  but  not  so  where  Judg- 
ment in  point  of  law  ought  to  be  /ifflrmed. 

Cited  in  dissenting  opinion  in  Summerall  v.  Thorns,  3  Fla.  314,  majority 
reversing  judgment  and  ordering  venire'  de  novo. 

Court's  power  of  inference  upon  submission  of  controversy  of  agreed 
case.    Note,  11  Ann.  Cas.  148. 

8  Pet.  220-243,  8  L.  Ed.  923^  McCXTTCHEN  ▼.  MAESHAUi. 

Owner  has  right  to  toancipate  slaves,  subject  to  legislative  regulations 
Induced  by  considerations  of  policy. 

Cited  in  Atwood  v.  Beck,  21  Ala.  610,  recognizing  existence  of  right  to 
emancipate,  subject  to  provisions  of  State  Constitution  and  laws ;  Braune  v. 
McGee,  50  Ala.  362,  sustaining  right  of  feme  sole,  in  contemplation  of  mar- 
riage, to  dispose  of  her  own  property  as  she  saw  fit;  Jackson  v.  Bob,  18  Ark. 
412,  holding  slave  not  emancipated  unless  law  complied  with;  Jackson  v. 
Phillips,  14  Allen,  564,  sustaining  testamentary  trust  to  create  sentiment 
against  slavery;  Boss  v.  Duncan,  and  Same  v.  Vertner,  1  Freem.  Ch.  701, 

5  How.  (Miss.)  361,  and  Wade  v.  American  Colonization  Society,  7  Smedes 

6  M.  694,  45  Am.  Dec.  327,  sustaining  testamentary  provision  for  convey- 
ance of  slaves  to  Liberia,  there  to  be  liberated;  Jones  v.  Laney,  2  Tex.  349, 
and  Moore  v.  Minerva^  17  Tex.  24,  holding  burden  on  appellant  to  show 
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emancipation  elsewhere  consummated  to  be  against  law;  Marsh's  Admr.  v. 
Richardson's  Admr.,  49  Ala.  433,  sustaining  testamentary  trust  for  use  of 
slaves ;  dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala.  66,  arguendo,  major- 
ity holding  valid  a  note  given  for  slaves  during  Civil  War. 

Constmction  of  State  law  by  blgliest  State  court  Is  conclusive  upon  Fed- 
oral  courts. 

Approved  in  Percy  Summer  Club  v.  Astle,  163  Fed.  14,  90  C.  C.  A.  527, 
construction  by  State  courts  of  common  law  applicabler  to  realty  is  as  bind- 
ing on  Federal  court  as  construction  of  State  law ;  Provident  Institution  v. 
Massachusetts,  6  Wall.  630,  18  L.  Ed.  918,  following  construction  placed  by 
highest  State  court  on  State  statute ;  Lev^'^  v.  Mentz,  23  La.  Ann.  262,  where 
State  court  disregarded  Federal  court's  adverse  construction  of  State  stat- 
ute.. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  430. 

Laws  of  Tennessee  authorizing  emancipation  of  slaves  on  application  of 
executor,  m  pursuance  of  testamentary  proTbAon. 

Distinguished  in  Trotter  v.  Blocker,  6  Port.  298,  reviewing  cases,  holding 
under  Alabama  Constitution  and  laws  slaves  could  not  be  freed  by  will. 

Female  slaves,  subjects  of  testamentary  provision  for  their  future  emanci- 
pation, are  meanwliile  absolute  slaves^  and  tbeir  children  bom  in  the  meantime 
are  slaves  for  life. 

Cited  in  Jones  v.  Wootten,  1  Harr.  84,  and  Ellis  v.  Jenny,  2  Rob.  (Va.) 
600,  holding  child  of  slave  entitled  to  freedom  at  a  future  day  was  slave  for 
life;  Mayho  v.  Sears,  3  Tred.  227,  229,  reviewing  cases,  holding  child  born 
of  female  slave  before  deed  of  manumission  took  effect  was  slave. 

Miscellaneous.  Cited  in  Carrington  v.  Pratt,  18  How.  67,  16  L.  Ed.  268, 
for  8  Pet.  538,  8  lu  Ed.  1086,  upon  question  of  validity  of  bottomry  bond. 

8  Pet.  244-255,  8  li.  Ed.  932,  GBEGO  v.  8AYBE. 

Spreading  of  trial  Judge's  charge  at  length  upon  record,  instead  of  points 
excepted  to,  is  inconvenient  and  productive  of  no  good. 

Cited  in  Phoenix  etc.  Ins.  Co.  v.  Raddin,  120  U.  S.  193,  30  L.  Ed.  648,  7 
Sup.  Ct.  505,  condemning  the  practice;  Harriman  v.  Sanger,  67  Me.  445, 
holding  general  exception  to  charge  nonsustainable  when  any  portion  is 
sound. 

Conveyance  passes  only  such  interest  as  the  grantor  owned  and  no  more. 

Cited  in  Buxton  v.  Bowen,  2  Wood.  &  M.  366,  Fed.  Cas.  2260,  holding 
conveyance  by  owner  of  life  estate  passed  only  such  estate. 

Courts  of  law  Itave  concurrent  jurisdiction  with  chancery  In  cases  of 
fraud. 
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Approved  in  Stokes  v.  Jones,  21  Ala.  736,  holding  voluntary  deed  made 
to  hinder  and  defraud  creditors  may  be  avoided  at  law  by  grantor's  creditor 
or  by  bona  fide  purchaser;  Seabury  v.  Field,  McAll.  64,  Fed.  Cas.  12,575 
(reversed,  19  How.  332, 16  L.  Ed.  654),  holding  evidence  of  fraud  admissible 
in  law  court;  Day  v.  New  England  Car  Spring  Co.,  7  Fed.  Cas.  254,  holding 
assignment  from  patentee  to  defendant  in  suit  for  infringement  impeachable 
for  fraud;  Ferrall  v.  Bradfords,  2  Fla.  518,  50  Am.  Dec.  299,  holding  plain- 
tiffs not  compelled  to  seek  redress  in  equity,  where  fraud  perpetrated; 
Jamison  v.  Beaubien,  3  Seam.  115,  86  Am.  Dec.  535,  holding  evidence  of 
fraud  admissible  in  law  court  to  impeach  pre-emption ;  Blalock  v.  Equitable 
etc.  Assur.  Society,  75  Fed.  46,  41  U.  S.  App.  761,  holding  plaintiff  entitled  to 
relief  at  law,  notwithstanding  he  has  better  remedy  in  equity. 

Distinguished  in  Field  v.  Seabury,  19  How.  332,  16  L.  Ed.  654,  holding 
government  patent  cannot  be  collaterally  avoided  at  law  for  fraud ;  Pierpont 
v.  Fowle,  2  Wood.  &  M.  32,  Fed.  Cas.  11,152,  restricting  chancery  jurisdic- 
tion. 

Where  alleged  ftaudnlent  matters  are  under  investigation  In  law  court.  It 
is  Jury's  province  to  find  facts  mider  instructions  of  the  court. 

Cited  in  Perea  v.  Colorado  Nat.  Bank,  6  N.  M.  10,  27  Pac.  325,  holding 

\  direction  of  verdict  by  court  on  question  of  fraud  erroneous ;  Briscoe  v.  Bro- 

)  naugh,  1  Tex.  340,  46  Am.  Dec.  120,  holding  question  of  fraudulent  intent 

properly  submitted  to  jury. 

Fraud  sbould  never  be  presumed,  thoagb  It  may  be  iiroTed  by  circum- 
stances. 

Approved  in  Bank  v.  Lesser  &  Lewinson,  1,0  N.  M.  709,  65  Pac.  180,  apply- 
ing rule  in  holding  evidence  insufficient  to  support  allegation  of  fraudulent 
concealment  in  attachment  affidavit;  Dardenne  v.  Hardwick,  9  Ark.  485, 
holding  there  could  be  no  presumption  that  sale  for  valuable  consideration 
was  to  defraud  creditors;  Briscoe  v.  Bronaugh,  1  Tex.  335,  46  Am.  Dec.  116, 
holding  fra^d  not  to  be  presumed,  but  circumstantial  evidence  admissible  to 

prove  it. 

Distinguished  in  In  re  Calvi,  185  Fed.  652,  rule  that  fraud'cannot  be  pre- 
sumed does  not  apply  where  legislature  has  enacted  that  fraud  should  be 
presumed  from  certain  transfers  of  entire  stock  by  retail  merchant  withoat 
notice,  and  these  facts  are  established. 

What  is  sufficient  proof  of  fraud.    Note,  65  Am.  Dec.  162. 
Presumptions  and  burden  of  proof , as  to  fraud.    Note,  1  Annl  Oas.  810. 

Deeds  purporting  to  pass  larger  title  than  grantor  had  give  color  of 
title  under  statute  of  limitations,  where  grantees  acted  bona  fide,  even  though 
grantor  guilty  of  fraud;  and  the  statute  runs  in  favor  of  such  grantee. 

Cited  in  Wright  v.  Mattison,  18  How.  56,  16  L.  Ed.  283,  defining  color  of 
title;  Cameron  v.  United  States,  148  U.  S.  308, 87  L.  Ed.  462, 13  Sup.  Ct.  598, 
holding  delivery  of  juridical  possession  of  greater  quantity  than  grant  sped- 


1293  NOTES  ON  U.  S.  REPORTS.  8  Pet.  256-270 


y 


fiedgave  colorable  title  to  whole;  Moody  ▼.  Flemingy  4  Ga.  121, 122,  48  Am. 
Dec.  216,  216,  holding  void  State  grant  gfivo  colorable  title  where  grantee 
entered  bona  fide  thereunder;  Conyers  v.  Kenans,  4  Ga.  317,  48  Am.  Dec. 
233,  holding  certain  defective  instruments  gave  colorable  title,  though  de- 
fendants knew  of  defects;  Griffin  v.  Stamper,  17  Ga.  110,  holding  forged 
bond  accepted  bona  fide  by  obligee  gave  color  of  title;  Woodward  v.  Blan- 
chard,  16  111.  433,  holding  same  of  defective  deed  from  State  auditor;  Foulke 
v.  Bond,  41  N.  J.  L.  542,  holding  conveyance  of  whole  estate  by  tenant  in 
common  to  stranger  gave  colorable  title;  Swift  v.  Mulkey,  17  Or.  540,  21 
Pac.  873,  holding  claim  under  insufficient  conveyance  was  under  color  of 
title;  Edgerton  v.  Bird,  6  Wis.  537,  70  Am.  Dec.  477,  holding  same  of  claim 
in  good  faith  under  void  tax  deed. 

What  is  color  of  title.    Note,  14  Am.  Dec.  588. 

What  constitutes  color  of  title  within  the  meaning  of  the  law  of  adverse 
possession.    Note,  88  Am.  St.  Rep.  720. 

Fraudulent  deed  as  color  of  title.    Note,  Ann.  0^.  1915D,  187. 
Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute,, 
in  adverse  possession.    Note,  16  L.  R.  A.  (N.  S.)  1186. 

Miscellaneous.  Cited  in  Day  v.  New  England  Car  Spring  Co.,  7  Fed. 
Cas.  254,  holding  assignment  obtained  by  fraud  void. 

8  Pet.  256-258,  8  K  Ed.  936,  MANDEVILLE  v.  BUBT. 

Where  bills  not  filed,  except  in  one  of  several  suits,  with  understanding 
that  ipleadings  in  former  may  be  introduced  in  latter,  cases  will  be  remanded 
with  directions  to  allow  bill  to  be  filed. 

Cited  in  Chittenden  v.  Brewster,  2  Wall.  198,  17  L.  Ed.  842,  remanding 
cause  with  liberty  to  require  proof,  omission  of  which  appellee  could  not 
urge  on  appeal. 

Modified  in  May  v.  LeCIaire,  11  Wall.  227,  20  L.  Ed.  62,  where  cause  not 
remanded  for  record  to  be  corrected. 

8  Pet.  259-261,  8  K  Ed.   987,  CHESAPEAKE  AND  OHIO  OANAL  00.  ▼. 
UNION  BANE. 

Not  cited. 

8  Pet.  262-270,  8  li.  Ed.  938,  BANK  OF  UNITED  STATES  V.  WHITE. 

All  the  parties  to  the  original  decree  should  be  parties  to  a  bill  of  review. 
Approved  in  Board  of  Councilmen  v.  Deposit  Bank,  120  Fed.  168,  hold- 
ing bill  of  revietir,  object  of  which  is  to  set  aside  decree  in  favor  of  corpo- 
ration, cannot  be  maintained  after  dissolution  of  corporation;  State  Fair 
Assn.  V.  Terry,  74  Ark.  157,  85  S.  W.  89,  where,  pending  appeal  in  suit  to 
redeem  from  foreclosure,  one  defendant  represented  by  guardian  died, 
and  appeal  dismissed  for  failure  to  revive,  notice  of  bill  of  review  served 
on  guardian  and  not  on  heirs  is  insufficient;  Kalston  v.  Sharon,  51  Fed» 
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714^  holding  original  decree  could  not  be  set  /aside  unless  all  parties  before 
the  court;  Turner  v.  Berry,  3  Qilm.  543,  holding  omission  of  parties  to 
original  decree  fatal  defect  in  bill  of  review ;  Friley  v.  Hendricks,  27  Miss. 
417,  holding  omission  to  make  com]$lainant  in  decree  party  to  bill  of  review 
fatal  error;  Sturges  v.  Longworth,  1  Ohio  St.  560,  holding  parties  to 
original  proceedings  necessary  parties  to  bill  of  review;  dissenting  opinion 
in  Maxwell  etc.  Ry.  Co.  v.  Thompson,  1  N.  M.  606,  majority  holding  only 
parties  having  actual  interest  in  original  suit  necessary  parties  to  bill  in 
nature  of  bill  of  review;  dissenting  opinion  in  Grant  v.  Ludlow,  8  Ohio  St. 
92,  majority  holding  omission  of  one  not  a  necessaxy  party  to  original  suit, 
not  error. 

Distinguished  in  Landiam  v.  Jordan,  25  App;  D.  C.  299,  wife  whose  right 
of  dower  to  property  is  in  dispute  in  proceeding,  her  husband  being  still 
alive,  is  not  necessary  party  thereto,  nor  to  bill  of  reyiew  of  decision  therein 
although  husband  died  in  meantime. 

Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Gas.  19140,  126. 

Under  equity  rules  of  Olrcuit  Court,  service  of  copy  of  interlocutory  de- 
cree, taking  bill  pro  conf esso,  before  final  decreoi  is  unnecessary,  and  omission 
thereof  is  no  ground  for  bill  of  review. 

Approved  in  United  States  v.  Salomon,  231  Fed.  464,  failure  of  court  to 
comply  with  requirement  of  ninety  days'  posted  notice  prior  to  naturaliza- 
tion is  mere  irregularity  and  cannot  be  reached  by  bill  of  review;  Linder 
V.  Lewis,  1  Fed.  381,  holding  omitting  order  to  take  bill  pro  confesso  not 
error  where  final  and  interlocutory  decrees  entered  upon  notice;  dissenting 
opinion  in  Chappell  v.  Funk,  57  Md.  481,  majority  holding  order  overrulinc 
demurrer,  final  and  appealable;  Forbes  v.  Tuckermaxi,  115  Mass.  120,  hold- 
ing order  overruling  demurrer  merely  interlocutory;  Deford  v.  Mehaffy,  13 
Fed.  486,  holding  cause  not  ready  for  hearing  so  as  to  prevent  removal  until 
decree  pro  confesso  taken. 

Order  of  Oircuit  Court  as  matter  of  favor  and  discretion,  enlarging  time 
for  answering,  or  requiring  service  of  interlocutory  before  making  final  ^de- 
cree, may  furnish  ground  for  not  proceeding  to  final  decree  until  compliance 
therewith. 

Cited  in  Wallace  v.  Clark,  3  Wood.  &  M.  361,  Fed.  Cas.  17,098,  holding, 
for  good  cause,  court  could  enlarge  time  to  file  plea  to  jurisdiction. 

Practice  of  lower  court  inconsistent  with  rules  prescribed  by  Supreme 
Court  is  inadmissible  to  control  the  latter. 

Cited  in  Northwestern  etc.  Ins.  Co.  v.  Keith,  77  Fed.  375,  40  U.  S.  App. 
706,  holding  rule  providing  for  deficiency  judgments  in  foreclosures  man- 
datory, and  binding  on  lower  conrt. 

8  Pet.  271-276y  8  K  Ed.  941,  UNITED  STATES  ▼.  HAOE:. 

united  States  priority  to  satisfy  debts  on  bonds  for  payment  of  dntlea 
out  of  insolvent's  or  decedent's  estates  does  not  amount  to  a  Uen. 
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Cited  in  United  States  v.  Couch,  25  Fed.  Cas.  675,  holding  government's 
priority  did  not  attach  where  property  of  firm  and  on^  partner  assigned 
for  creditor's  benefit. 

Priority  of  State  of  United  States  in  payment.    Note,  29  L.  B.  A.  236. 

Partner's  interest  in  partnership  property  is  his  proportion  of  surplus  over 
and  above  partnership  debts,  and  such  surplus  alone  is  liable  for  his  separate 
debts. 

Cited  in  In  re  Clap,  2  Low.  170,  Fed.  Cas.  2783,  allowing  priority  to  joint 
over  separate  creditors  in  partnership  assets;  Pritchett  v.  Pollock,  82  Ala. 
173,  2  South.  737,  holding  sale  of  partnership  stock  in  consideration  of 
partners'  individual  indebtedness,  fraud  on  partnership  creditors;  Filley 
v.  Phelps,  18  Conn.  300,  marshaling  partnership  assets,  giving  partnership 
creditor  priority  therein;  Enix  v.  Hays,  48  Iowa,  90,  holding  defendant's 
debt  to  plaintiff  not  discharged  by  plaintiff's  supposed  partner's  individual 
debt  to  defendant;  Phillips  v.  Cook,  24  Wend.  398,  holding  e^cution  pur- 
chaser of  one  partner's  interest  took  subject  to  accounting  and  firm 
creditors'  claims;  Maddock  v.  Skinker,  93  Va.  485,  25  S.  E.  537,  holding 
only  partner's  proportion  of  surplus  after  accounting,  and  settling  firm 
debts  liable  for  individual  debt;  Scruggs  v.  Burruss,  25  W.  Va.  675,  hold- 
ing creditors'  attachment  of  one  partner's  interest  gave  no  priority  over 
•  firm  creditors;  In  re  Spitz,  8  N.  M.  631,  84  L.  R.  A.  607,  45  Pac.  1124, 
denying  partners'  claims  to  individual  exemptions  except  in  surplus  re- 
maining after  partnership  creditors  paid. 

Distinguished  in  United  States  v.  Duncan,  4  McLean,  619,  Fed.  Cas.^ 
15,003,  12  111.  633,  holding  government's  priority  not  affected  by  debtor's 
administrator  having  applied  partnership  funds  to  pay  debtor's  taxes. 

Levy  on  partnership  assets  of  a  writ  against  one  partner  only.    Note, 
57  Am.  St.  Rep.  441.  . 

8  Pet.  277-280,  8  L.  Ed.  944,  X7NITED  STATES  v.  ONE  HUNDRED  AND 
•      TWELVE  CASKS  OF  SUGAB. 

The  true  denomination  of  Imported  articles  claimed  to  have  been  fraudu- 
lently entered  is  a  question  of  fact. 

Cited  in  Lawrence  v.  Allen,  7  How.  J97,  12  L.  Ed.  918,  and  Tyng  v. 
Grinnell,  92  U.  S.  470,  23  L.  Ed.  734,  holding  question  of  name  o^  imported 
articles  one  of#fact  for  the  jury;  Hedden  v.  Richard,  149  U.  S.  349,  37 
L.  Ed.  764,  13  Sup.  Ct.  892,  holding  testimony  upon  particular  trade  mean- 
ing of  words  admissible  in  suit  for  excess  duties;  Evans  v.  Commercial 
etc.  Ins.  Co.,  6  R.  I.  54,  holding  question  whether  iron  was  ''bar  iron" 
within  meaning  of  policy  was  for  the  jury. 

Appellate  court  should  not  reverse  a  decree  resting  upon  question  of  fact 
unless  yery  satisfactorily  shown  4o  be  agi^nst  evidence. 

Cited  in  State  v.  Stain,  82  Me.  492,  20  Atl.  78,  and  Reed  v.  Reed,  114 
Mass.  373,  both  following  rule. 
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Laws  regulating  duties  are  for  practical  application  to  commercial  o]^ 
eratlons,  and  their  language  and  use  of  terms  are  to  be  understood  In  a  com- 
mercial sense. 

Approved  in  Wieland  v.  Collector  of  Port  of  San  Francisco,  104  Fed. 
543,  holding  small  fish  packed  in  oil  and  known  as  sardines  in  oil  dutiable 
as  such  under  paragraph  208,  Tariff  Act  1898,  though  not  in  fact  sar- 
dines; In  re  Puget  Sound  Reduction  Co.,  96  Fed.  94,  holding  treasury 
instructions  adopting  "wet  process"  of  assaying  which  shows  actual 
quantity  of  lead  in  ore,  making  no  allowance  for  loss  in  smelting,  re- 
quire payment  of  higher  duty  than  contemplated  by  tariff  act,  and  are 
void ;  Curtis  v.  Martin,  3  How.  110,  11  L.  Ed.  517,  holding  duty  on  **cotton 
bagging"  applied  only  to  articles  known  as  such  when  law  passed;  Arthur 
V.  Morrison,  96  U.  S.  Ill,  24  L.  Ed.  766,  holding  veils  made  of  silk  known- 
as  ''crape  veils"  not  dutiable  as  **silk  veils";  American  etc.  Twine  Co. 
V.  Worthington,  141  U.  S.  471,  35  L.  Ed.  823,  12  Sup.  Ct.  56,  holding  article 
known  comipiercially  as  ''gilling  twine"  dutiable  as  such;  Hedden  v. 
Richard,  149  U.  S.  349,  37  L.  Ed.  764, 13  Sup.  Ct.  892,  holding  words  having 
particular  trade  significance  so  used  in  tariff  laws;  Cadwalader  v.  Zeh, 
151  U.  S.  176,  38  L.  Ed.  118,  14  Sup..  Ct.  290,  collecting  cases  holding 
"toys"  used  in  its  commercial  significance  in  tariff  law;  Lane  v.  Russell, 
4  Cliff.  126,  Fed.  Cas.  8053,  refusing  to  construe  "ribbons"  in  a  sense 
more  restricted  than  its  commercial  meaning;  Nichols  v.  Beard,  15  Fed. 
437,  defining  "gallon"  according  to  general  commercial  usage;  Weilbacher 
V.  Merritt,  37  Fed.  88,  holding  names  of  dutiable  articles  construed  accord- 
ing to  particular  trade  significance;  "Zante  Currants,"  73  Fed.  188,  189, 
holding  "Zante  currants"  included  the  raisins  so  known  to  commerce, 
regardless  of  where  grown;  Tyng  v.  Grinnell,  92  U.  S.  470,  23  L.  Ed.  734, 
following  rule;  United  States  v.  Kimball,  26  Fed.  Cas.  785,  holding  setting 
up  post  by  railroad  not  violative  of  statute  prohibiting  foot-post;  United 
States  V.  Reindeer,  27  Fed.  Cas.  763,  holding  vessel  licensed  for  cod- 
fishing  not  engaged  in  another  "trade"  when  catching  mackereL 

Miscellaneous.  Cited  in  Two  Hundred  and  Fifty  Barrels  etc.  v.  United 
States,  Chase's  Dec.  509,  Fed.  Cas.  14,293,  holding  allegations  of  seizure 
and  forfeiture  in  words  of  act  sufficient. 

8  Pet.  281-287,  8  L.  Ed.  945,  MUMMA  ▼.  POTOMAC  OOMPANT. 

Admission  by  iilalntiirs  counsel  of  matters  suggested  in  ^fondant's  plea, 
among  them  being  a  suggestion  tbat  a  certain  corporate  diarter  was  surren- 
dered, precludes  plaintUTs  counsel  from  questioning  tlie  point  on  argument. 

Cited  in  Moore  v.  Whitcomb,  48  Mo.  547,  holding  demurrer  admitted 
averment  of  corporation's  dissolution  when  regarded  as  all^^tion  of 
fact. 

Scire  facias  against  corporation  to  reTlve  a  Judgment  abates  iq^oa  diMolQ* 
tion  of  Buch  corporation* 
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Approved  in  Board  of  Councilmen  ▼.  Deposit  Bank,  120  Fed.  168,  hold- 
ing bill  of  review  to  set  aside  decree  in  favor  of  corporation  cannot  be 
maintained  after  dissolution  of  corporation;  Fitts  v.  Nat.  Life  Assn.,  130 
Ala.  415,  30  South.  375,  holding  after  dissolution  coi*poration  cannot  be 
made  party  to  suit;  Crossman  v.  Vivienda  Water  Co.,  150  Cal.  580,  89 
Pae.  337,  judgment  rendered  against  corporation  in  suit  commenced  after 
its  voluntary  dissolution  is  void;  Morgan  v.  New  York  Nat.  Bldg.  etc. 
Assn.,  73  Conn.  153,  46  Atl.  878,  holding  dissolution  of  corporation  vacates 
attachment  of  corporate  property;  Insurance  Co.  v.  United  Fire  Ins.  Co., 
22  R.  I.  380,  48  Atl.  203,  judgment  against  corporation  rendered  after 
its  dissolution  and  appointment  of  receiver  not  binding  against  receiver; 
National  Bank  v.  Colby,  21  Wall.  615,  22  L.  Ed.  689,  holding  suit  against 
corporation  abated  upon  dissolution  thereof;  Jones  v.  Pensacola,  13  Fed. 
Cas.  1006,  holding  suit  upon  bonds  issued  by  dissolved  municipal  corpora- 
tion not  maintainable;  Paschall  v.  Whitsett,  11  Ala.  479,  holding  suit 
not  maintainable  for  debt  due  from  extinct  corporation ;  Howe  v.  Robinson, 
20  Fla.  357,  holding  proceeding  by  scire  facias  on  judgment  against  extinct 
corporation  not  maintainable;  City  Ins.  Co.  v.  Commercial  Bank,  68  111. 
350,  holding  corporation  cannot  be  sued  after  dissolution;  Ordway  v. 
Central  etc.  Bank,  47  Md.  238,  holding  suit  not  maintainable  against  dead 
corporation;  Rader  v^  Road  District,  36  N.  J.  L.  277,  sustaining  constitu- 
tionality of  repealing  law  notwithstanding  pending  action  against  corpora- 
tion dissolved  thereby  abated;  Sturges  v.  Vanderbilt,  73  N.  Y.  390,  holding 
judgment  not  recoverable  in  action  against  corporation,  after  dissolution 
except  in  statutory  manner;  Houston  v.  Jefferson  College,  63  Pa.  St.  441 
(affirmed  in  Pennsylvania  College  Cases,  13  Wall.  214,  20  L.  Ed.  533), 
denying  right  of  defunct  corporation  to  maintain  suit;  Life  Assn.  etc.  v. 
Goode,  71  Tex.  95,  8  S.  W.  640,  holding  action  against  corporation  abated 
upon  dissolution ;  Combes  v.  Kcyes,  89  Wis.  313,  314,  46  Am.  St.  Rep.  844, 
845,  27  L.  R.  K.  374,  62  N.  W.  93,  holding  action  not  maintainable  against 
defunct  corporation;  Kelley  v.  Mississippi  etc.  R.  R.  Co.,  1  Fed.  569,  2 
Flipp.  588,  permitting  parties  served  as  representatives  of  corporation  to 
file  pleas  in  abatement,  alleging  dissolution;  Devereaux  v.  Brownsville, 
29  Fed.  750,  holding  revivor  o^  judgment  against  extinct  municipality's 
successor  is  accomplished  by  suggestion  of  record;  Folger  v.  Columbian 
Ins.  Co.,  99  Mass.  276,  96  Am.  Dec.  753,  arguendo,  expressing  doubt  as  to 
capacity  of  extinct  corporation  to  be  sued  at  law;  dissenting  opinion  in 
Nevitt  V.  Bank  of  Port  Gibson,  6  Smedes  &  M.  595,  majority  holding  equity 
suit  revivable  against  debtor  of  extinct  corporation  by  its  trustees;  Brad- 
ley V.  Reppell,  133  Mo.  556,  54  Am.  St.  Rep.  690,  32  S.  W.  648,  holding 
corporation's  deed,  made  after  charter  expired,  not  evidence  of  title. 

Modified  in  Miller  v.  Coal  Co.,  31  W.  Va.  838,  13  Am.  St.  Rep.  906, 
8  S.  E.  601,  holding  corporation  existing  de  faotOj  but  whose  charter 
expired,  liable  at  law  for  tort. 

11—83 
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Distingail^hed  in  Hudson  v.  Limestone  Natural  Gas  Co.,  132  Fed.  411, 
in  absence  of  statutory  authority  therefor,  stockholders  of  dissolved  cor- 
poration cannot  be  held  individually  liable  for  damages  caused  by  negli- 
gence of  corporation  committed  in  Conduct  of  its  business  before  dissolu- 
tion. 

Scire  facias.    Note,  122  Am.  St.  Bep.  89. 

Assignment  of  corporation's  property  and  cancellation  of  charter  with 
legislature's  consent  does  not  impair  the  corporate  contracts  or  defeat  Judg- 
ment creditor's  equitable  rights  to  satisfaction  out  of  the  corporate  property. 

Approved  in  Citizens'  Savings  etc.  Co.  v.  Illinois  etc.  R.  Co.,  205  U.  S. 
55, '51  L.  Ed.  706,  27  Sup.  Ct.  425,  contest  between  unsecured  and  scoured 
creditors  of  dissolved  corporation  as  to  certain  property  on  which  latter 
claim  lien  is  the  suit  to  remove  *'an  encumbrance  or  lien  or  cloud  upon 
the  title,"  within  meaning  of  section  8  of  act  of  1875  authorizing 
Federal  court  to  bring  in  those  defendants  who  are  not  residents  of  dis- 
trict, but  interested;  New  Orleans  Water  Works  v.  Lpuisiana,  185  U.  S. 
348,  46  L.  Ed.  943,  22  Sup.  Ct.  695,  holding  Supreme  Court  cannot  review 
State  decision  in  quo  warranto  proceedings  decreeing  forfeiture  of  cor- 
porate charter  for  maintaining  illegal  rates  on  ground  that  charter  pre- 
scribed mandamus  as  remedy  for  illegal  rates;  Scot1>  v.  Gittings,  125  Md. 
608,  94  Atl.  214,  shares  of  stock  standing  in  the  name  of  trustees  deceased 
forty  years  for  unknown  beneficiaries  do  not  escheat  to  State  but  are  a 
trust  fund  for  creditors;  Abler  v.  School  District,  141  Mo.  App.  197,  124 
S.  W.  566,  liability  of  school  district  for  contract  with  janitor  is  trans- 
ferred to  another  district  into  which  former  district  merged ;  People  v.  Met- 
ropolis Surety  Co.,  205  N.  T.  147,  Ann.  Gas.  1918E,  56,  41  L.  R.  A.  (N.  8.) 
280,  98  N.  E.  416,  party  having  claim  against  surety  company  accruing 
during  pendenc^J^  of  proceedings  to  dissolve,  latter  may  maintain  liis  claim 
after  petitioning  creditors  in  said  proceeding  have  been  satisfied;  Collins 
V.  Kaw  City  M.  &  E.  Co.,  26  Okl.  644,  110  Pac.  735,  creditors  of  corpora- 
tion may  sue  stockholders  who  have  sold  practically  all  corporate  property 
and  particularly  when  latter  contracted  with  purchasers  to  pay  corporation 
debts ;  GriflBth  v.  Blackwater  B.  &  L.  Co.,  55  W.  Va.  609,  69  L.'  R.  A.  124, 
48  S.  E.  443,  where  executory  contract  with  corporation  is  terminated  by 
dissolution  of  corporation,  contractor  is  entitled  to  compensation  for  ser- 
vices till  termination  of  contract  and  for  reimbursement  of  necessary  out- 
lay ;  Curran  v.  Arkansas,  15  How.  308,  310,  311,  14  L.  Ed.  707,  708.  709, 
holding  insolvent  corporation's  assets  subject  to  trust  in  favor  of  cred- 
itors, though  appropriated  by  State;  Bacon  v.  Robertson,  18  How.  486, 
15  li.  Ed.  503,  holding  all  the  property  of  corporation  whose  charter  for- 
feited, after  debts  paid,  reverts  to  stockholders  proportionately;  Chicago 
etc.  R.  R.  Co.  V.  Howard,  7  Wall.  410,  19  L.  Ed.  120,  holding  stockholders 
liable  in  equity  to  corporation's  general  creditors  for  money  "obtained 
by  arrangement  with  mortgagees  on  foreclosure  sale  of  corporation's 
property;  Scammon  v.  Kimball,  92  U.  S.  368,  23  L.  Ed.  486,  holding  right 
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to  setoff  available  against  bankrupt  corporation's  assignee;  Scovill  v. 
Thayer,  105  U.  S.  154,  26  L.  Ed.  973,  holding  agreement  between  corpora- 
tion and  stockholders  not  to  pay  balance  due  on  stock  void  in  equity  as 
to  creditors;  Mellen  v.  Moline  Iron  Works,  131  U.  S.  366,  33  L.  Ed.  183, 

9  Sup.  Ct.  785,  sustaining  right  of  unsecured  creditor  to  sue  in  equity  to 
remove  cloud  on  insolvent  corporation's  property;  Union  etc.  Bank  v. 
Douglass,  1  McCrary,  90,  Fed.  Cas.  14,376,  holding  creditor  of  corporation 
entitled  in  equity  to  subject  transferred  property  thereof;  Cleveland  v. 
La  Crosse  etc.  B.  B.  Co.,  5  Fed.  Cas.  1031,  holding  transfer  of  land  by 
corporation  to  its  directors  void  as  to  creditors;  Edison  etc.  light  Co.  v. 
New  Haven  Electric  Co.,  35  Fed.  237,  sustaining  assignment  of  extinct 
coiTporation's  property  by  former  oflficers  to  its  successors;  Hay  den  v. 
Thompson,  71  Fed.  63,  36  U.  S.  App.  361,  holding  assignee  of  insolvent 
corporation  could  sue  in  equity  for  dividends  illegally  paid  to  stock- 
holders; Smith  V.  Huckabee,  63  Ala.  195,  holding  dissolved  corporation's 
property  liable  in  equity  only  for  creditor's  claims;  Montgomery  etc.  B.  B. 
Co.V.  Branch,  69  Ala.  153,  and  Nelson  v.  Hubbard,  96  Ala.  244,  17  L.  R.  A. 
377, 11  South.  430,  holding  dissolved  corporation 's  property  subject  to  trust 
in  favor  of  creditors;  Jones  v.  Arkansas  etc.  Co.,  38  Ark.  25,  holding  cred- 
itor could  subject  corporation  property  in  hands  of  purchaser  with  notice; 
Bobison  v.  Carey,  8  Ga.  531,  holding  suit  in  equity  maintainable  against 
insolvent  corporation's  stockholders  to  subject  unpaid  subscriptions  to  its 
debts;  Simmons  v.  Camp,  71  Qa.  60,  holding  stockholder  who  misapplied 
corporation's  funds  accountable  for  profits  to  his  cosurety  on  corpora- 
tion's note;  City  Ins.  Co.  etc.  v.  Commercial  Bank  etc.,  68  111.  350,  holding 
corporation  property  liable  for  debts  after  dissolution;  Dudley  v.  Price, 

10  B.  Mon.  85,  holding  illegal  dividends  in  stockholder's  hands  subject 
to  trust  in  creditors'  favor  after  dissolution;  Nevitt  v.  Bank  of  Port 
Gibson,  6  Smedes  &  M.  658,  573,  holding  obligation  to  corporation  sur- 
vived its  dissolution  and  was  enforceable  for  creditors'  benefit;  Farmers' 
etc.  Trust  Co.  v.  Funk,  49  Neb.  362,  68  N.  W.  622,  holding  liability  of 
assets  for  dissolved  corporation's  debts  not  discharged  by  constitutional 
provision  for  stockholders'  liability;  Bolles  v.  Crescent  Drug  etc.  Co.,  53 
N.  J.  Eq.  616,  32  Atl.  1061,  holding  contract  not  rescinded  by  corporation  *8 
insolvency;  Sands  v.  Kimbark,  27  N.  Y.  148,  holding  insolvent  corpora- 
tion's assets  a  trust  fund  for  creditors'  and  stockholders'  benefit;  People 
V.  0  'Brien,  111  N.  Y.  48,  7  Am.  St.  Rep.  701,  2  L.  R.  A.  268,  18  N.  E.  702, 
holding  dissolved  corporation's  property  and  contracts  survived  dissolu- 
tion for  creditors'  and  stockholders'  benefit;  Von  Glahn  v.  De  Bossctt, 
81  N.  C.  474,  holding  former  equitable  remedy  superseded  by  statutory 
provisions  for  administration  of  corporation 's  estate ;  Mott  v.  Pennsylvania 
B.  B.  Co.,  30  Pa.  St.  25,  72  A^n.  Dec.  669,  sustaining  statute  providing 
compensation  upon  State  taking  corporation  property,  as  in  harmony  with 
equitable  rule ;  Marr  v.  Bank  of  W.  Tenn.,  4  Cold.  479,  refusing  to  enforce, 
in  administering  defunct  corporation's  assets,  a  technical  advantage  of 
one  creditor  over  others;  State  v.  Bank  of  Tennessee,  5  Baxt.  112,  holding 
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the  equity  jurisdiction  not  impaired  by  law  extending  corporation's  time 
to  sue  and  be  sued;  Chaffee  v.  Rutland  R.  R.  Co.,  66  Vt.  126,  holding 
dividends  not  payable  until  debts  paid;  Whiting  v.  Sheboygan  etc.  R.  R. 
Co.,  25  Wis.  207,  3  Am.  Rep.  47,  holding  dissolved  corporation's  obligations 
survive  and  are  enforceable  out  of  company's  assets;  Moultrie  v.  Smiley, 
16  Ga.  296,  holding  actioii  against  directors  for  corporation  debt  under 
act  of  incorporation  did  not  abate  by  expiration  of  charter;  Thornton  v. 
Marginal  Freight  Ry.,  123  Mass.  34,  holding  repeal  of  corporation's  char- 
ter does  not  prevent  creditors  and  stockholders  from  subjecting  its  prop- 
erty; Opinion  of  Justices,  66  N.  H.  639,  33  Atl.  1081,  holding  dissolution 
of  corporation  does  not  divest  rights  of  stockholders;  Dow  v.  Railroad 
Co.,  67  N.  H.  39,  36  Atl.  530,  in  general  discussion  upon  effect  of  dissolu- 
tion of  corporation;  Scott  v.  Latimer,  89  Fed.  852,  holding  stockholder 
in  insolvent  company  liable  for  subscription,  as  for  portion  of  trust  fund 
for  creditors'  benefit. 

Distinguished  in  Leathers  v.  Janney,  41  La.  Ann.  1125,  6  L.  B.  A.  663, 
6  South.  886,  holding  purchaser  of  corporation's  property  not  bound  to 
see  to  proper  distribution  of  purchase  price. 

Denied  in  dissenting  opinion  in  Nevitt  v.  Bank  of  Port  Gibson,  6  Smedes 
&  M.  537,  576,  582,  majority  holding  suits  for  debts  due  dissolved  cor- 
poration revivable  in  name  of  trustees;  Coulter  ▼.  Robertson,  24  Miss. 
323,  57  Am.  Dec.  172,  holding  debts  to  corporation  extinguished  by  its 
dissolution;  Swann  v.  Summers,  19  W.  Va.  131,  132,  holding  judgment 
creditor  of  assignor  corp>oration  could  not  obtain  judgment  against  assignee 
corporation  by  garnishment;  dissenting  opinion  in  Scott  v.  Latimer,  89 
Fed.  858,  majority  holding  stockholder  of  insolvent  corporation  liable 
for  unpaid  subscription,  as  for  portion  of  trust  fund  for  creditors'  benefit. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Rep.  719,  725. 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am.  St» 
Rep.  66,  81. 

Assignment  of  corporation's  property,  and  cancellation  of  charter  with 
legislature's  consent,  is  not  unconstitutional  as  violating  the  obligation  of 
corporation's  contracts. 

Approved  in  Grossman  v.  Vivienda  Water  Co.,  150  Cal.  579,  89  Pac. 
336,  statute  permitting  corporations  to  dissolve  voluntarily  on  published 
notice  is  not  unconstitutional  as  impairing  the  obligation  of  contracts; 
Manning  v.  Chesapeake  etc.  Telephone  Co.,  18  App.  D.  C.  217,  Congress 
may  prescribe  rates  for  telephone  doing  business  in  District  of  Columbia, 
which  render  it  impossible  for  company  to  continue  business  without 
impairing  obligation  of  its  contracts;  West  etc.  Bridge  Co.  v.  Dix,  6 
How.  542,  12  L.  Ed.  549,  holding  appropriation  of  corporation's  bridge 
under  State 's  right  of  eminent  domain,  valid ;  Pennsylvania  College  Cases^ 
13  Wall.  214,  20  L.  Ed.  553,  sustaining  laws  altering  charters  where  power 
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to  amend  reserved  therein  to  legislature;  Chicago  etc.  Ins.  Co;  v.  Needles, 
113  U.  S.  684,  28  L.  Ed.  1088,  5  Sup.  Ct.  686,  holding  dissolution  of  cor- 
poration not  in  violation  of  Constitution;  Jones  v.  Pensacola,  13  Fed. 
Cas.  1005,  holding  dissolution  of  municipal  corporation  constitutional 
though  recovery  on  bonds  prevented  thereby;  Paschall  v.  Whitsett,  11 
Ala.  479,  holding  corporation  subject  to  dissolution ;  Mobile  etc.  R.  R. 
Co.  V.  State,  29  Ala.  586,  sustaining  constitutionality  of  law  providing 
for  dissolution  of  corporation;  Merchants'  etc.  Line  v.  Waganer,  71  Ala. 
588,  sustaining  voluntary  dissolution  of  private  corporation;  State  v. 
Carran,  12  Ark.  355,  reversed  in  Curran  v.  Arkansas,  15  How.  308,  310, 
311,  14  L.  Ed.  707,  708,  709,  sustaining  constitutionality  of  acts  placing 
bank  in  liquidation;  Darnell  v.  State,  48  Ark.  324,  3  S.  W.  366,  holding 
corporation  subject  to  dissolution  for  misuser  or  nonuser  of  franchise; 
People  V.  College  of  California,  38  Cal.  172,  holding  corporation  aggre- 
gate could  dissolve  itself  by  surrender  of  charter;  Washington  etc.  Turn- 
pike Road  V.  Maryland,  19  Md.  288,  holding  dissolution  of  turnpike 
company  legal;  Nevitt  v.  Bank  of  Port  Gibson,  6  Smedes  &  M.  564,  hold- 
ing corporation  legally  dissolved  by  executed  judgment  of  forfeiture  of 
charter ;  State  ex  rel.  Kansas  City  v.  East  Fifth  St.  Ry.  Co.,  140  Mo.  553,  62 
Am.  St.  Rep.  751,  38  L.  B.  A.  222,  41  S.  W.  958,  holding  corporation's  fran- 
chise forfeited  for  nonuser;  Chincleclamouche  Lumber  etc.  Co.  v.  Common- 
wealth, 100  Pa.  St.  445,  holding  nonuser  ground  for  forfeiture  of  charter ; 
dissenting  opinion  in  Harris  v.  Mississippi  etc.  R.  R.,  51  Miss.  623,  majority 
construing  strictly  "willful  misuser  or  nonuser,"  for  which  charter  forfeit- 
able; Bradley  v.  Reppell,  133  Mo.  556,  54  Am.  St.  Rep.  690,  32  S.  W.  648, 
holding  deed  from  corporation,  made  after  dissolution,  not  evidence  of  title. 
Distinguished  in  Milner  v.  Pensacola,  2  Woods,  641,  Fed.  Cas.  9619, 
holding  dissolution  of  municipal  corporation  in  order  to  wipe  out  its 
debts  unconstitutional. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Rep.  721,  725. 

Effect  of  dissolution  of  corporations.    Notes,  8  Am.  Dec.  140;  12  Am. 
Dec.  241. 

Effect  of  dissolution  of  corporation  on  judgment.    Note,  40  Am.  Dec. 
739. 

A  corporation's  creditors  are  presumed  to  understand  the  nature  and  in- 
cidents of  such  a  body  and  contract  with  reference  to  tbem. 

Approved  in  Hawkins  v.  Donnerberg,  40  Or.  106,  66  Pac.  694,  holding 
corporate  creditors  cannot  enforce  stockholder's  liability  for  unpaid  stock 
subscriptions  after  corporation's  right  to  collect  such  subscnptions  has 
become  barred;  Robison  v.  Beall,  26  Ga.  85,  presuming  creditor  to  have 
contracted  with  reference  to  possible  extinguishment  of  claims  by  charter's 
expiration;  Schleider  v.  Dielman,  44  La.  Ann.  470,  10  South.  937,  holding 
contract  made  with  corporation  subject  to  effect  of  its  possible  dissolution 
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thereon;  dissenting  opinion  in  Nevitt  v.  Bank  of  Port  Gibson,  6  Smedes 
&  M.  541,  majority  holding  dissolved  corporation's  assets  constitute  trust 
fund  for  creditors,  and  are  therefore  collectible  by  trustees;  dissenting 
opinion  in  Matheny  v.  Golden,  5  Ohio  St.  384,  434,  majority  holding  law 
taxing  corp>oration  exempt  under  its  charter  from  taxation  was  uncon- 
stitutional. 

By  the  terms  and  nature  of  its  political  existence,  corporation  is  sabject 
to  dissolution  by  surrender  of  its  franchises,  or  forfeiture  of  them  fox  willful 
misuser  or  nonuser. 

Approved  in  State  v.  Central  Lumber  Co.,  24  Sa  D.  164,  42  L.  R.  A. 
(N.  S.)  804,  123  N.  W.  514,  under  statute  of  South  Dakota  authorizing 
proceeding  by  State  to  forfeit  charter  for  discrimination  in  prices,  it  is 
not  necessary  that  actual  injury  to  anyone  be  proved;  State  v.  Bryce,  7 
Ohio  (pt.  II),  83,  upon  forfeiture  of  office  in  corporation. 

Nonuser  as  ground  for  dissolution  of  corporation.  Note,  53  Am.  Dec 
110. 

Forfeiture  of  corporate  franchises.    Note,  8  Am.  St.  Rep.  180. 

Corporations.    Note,  103  Am.  8t.  Rep.  570. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.  Note,  69  L.  R.  A.  136,  138, 
142. 

Miscellaneous.  Cited  in  United  States  Bank  v..  City  of  Kendall,  179 
Fed.  919,  party  served  with  summons  as  mayor  of  municipal  corporation 
in  action  against  such  corporation  may  not  answer  denying  office  as  he  is 
not  party  to  action;  Union  Bank  v.  Parkhill,  2  Fla.  724,  refusing  to  con- 
sider questions  not  before  the  court  on  the  pleadings. 

8  Pet.  288-290,  8  L.  Ed.  948,  UNITED  STATES  ▼.  BANDENBUSH. 

Plea  tbat  same  bank  bill  wUcli  defendant  is  indicted  for  passing  was 
given  in  evidence  under  a  former  indictment  of  same  character,  under  which 
defendant  was  acquitted,  does  not  show  that  former  was  for  same  offense  and 
is  bad. 

Approved  in  Bliss  v.  United  States,  106  Fed.  509,  holding  counterfeit- 
ing of  notes  at  different  times,  though  of  same  series  and  from  same  plate, 
constituting  separate  offenses,  conviction  for  one  not  bar  to  prosecution 
for  other  J  Watson  v.  State,  105  Md.  660,  66  Atl.  639,  in  prosecution  for 
practicing  medicine  without  license,  plea  of  former  jeopardy,  which  states 
acquittal  for  identical  offense  but  thirteen  months  previous  to  present 
prosecution  is  bad  on  demurrer,  as  it  does  not  specify  whether  act  was 
same  in  both  cases;  Bell  v.  State,  57  Md.  118,  collecting  cases,  holding,  in 
prosecution  for  passing  forged  check,  evidence  admissible  of  uttering 
another  forp:ed  check,  as  to  which  defendant  had  been  acquitted;  Bain- 
bridge  v.  State,  30  Ohio  St.  273,  arguendo. 
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Effect  of  acquittal  of  crime  upon  perjury  committed  during  trial. 
Note,  1  Ann.  Cas.  163. 

Miscellaneous.  Cited  in  State  v.  Crocker,  5  Wyo.  398,  40  Pac.  684,  sus- 
taining appellate  jurisdiction  to  decide  "reserved  questions"  from  lower 
court. 

8  Pet.  291-305,  8  L.  Ed.  949,  UTE  AND  FIRE  IKSTJRANOE  CO.  OF  NEW 
YORK  ▼.  WILSON'S  HEIRa 

Writ  of  mandamus  is  subject  to  the  legal  and  equitable  discretion  of  tbe 
court  and  sbould  not  be  Issued  in  cases  of  doubtful  ri^ht. 

Approved  in  State  v.  United  States  Express  Co.,  95  Minn.  445,  104 
N.  W.  557,  denying  mandamus  to  compel  carrier  to  accept  packages  from 
one  eng^ed  in  lottery  business;  dissenting  opinion  in  Ehrlich  v.  Jennings, 
78  S.  C.  281,  125  Am.  St.  B^p.  795,  13  Ann.  Oas.  1166,  58  S.  E.  926,  ma- 
jority holding  that  mandamus  lies  to  compel  State  treasurer  to  exchange 
certificate  of  stock  for  bond  coupon,  under  special  act,  although  such 
coupon  was  once  surrendered  and  stock  issued  in  exchange,  but  left  uncan- 
celed and  subsequently  stolen;  Rceside  v.  Walker,  11  How.  289,  13  L.  Ed. 
700»  denying  mandamus  to  compel  payment  of  judgment  against  United 
States ;  United  States  ex  rel.  v.  Windom,  137  U.  S.  644,  34  L.  Ed.  815,  11 
Sup.  Ct.  200,  affirming  judgment  and  denying  mandamus;  Chesebro  v. 
Babcock,  59  Conn.  218,  22  Atl.  146,  sustaining  order  denying  mandamus; 
People  V.  Auditor  General,  17  Mich.  182,  holding  mandamus  not  issuable 
in  case  of  doubtful  right;  Matter  of  Prickett,  20  N.  J.  L.  135,  denying 
mandamus  where  right  thereto  not  sl^own  beyond  question;  Free  Press 
Assn.  V.  Nichols,  45  Vt.  18,  denying  mandamus  in  exercise  of  cautious 
discretion. 

Distinguished  in  Higgins  v.  B^^wn,  20  Okl.  426,  94  Pac.  731,  although 
mandamus  should  not  issue  in  doubtful  cases  where  trial  court  of  State 
refuses  jurisdiction  of  murder  trial  properly  cognizable  by  that  court,  writ 
will  issue. 

In  Louisiana,  a  Judgment  Is  not  final  or  enforceable  until  signed  by  the 
Judge. 

Approved  in  Muskogee  Land  Co.  v.  Blackburn,  20  Okl.  808,  95  Pac.  253, 
writ  of  error  will  not  lie  to  United  States  Court  of  Appeals  in  Indian 
Territory  on  account  of  trial  judge  stating  as  cause  for  granting  new  trial 
that  he  believed  he  had  no  jurisdiction,  as  there  was  no  decision  on  this 
point ;  Del  Valle  v.  Harrison,  93  U.  S.  234,  28  L.  Ed.  893,  holding  Louisiana 
judgment  not  so  signed  not  appealable ;  Succession  of  Asbridgc,  1  La.  Ann. 
208,  reversing  judgment  not  so  signed  until  after  change  of  Constitution 
altering  judge's  powers  in  respect  thereto;  dissenting  opinion  in  Living- 
ston V.  Story,  11  Pet.  413,  9  L.  Ed.  771,  aiguendo,  majority  applying  rules 
of  equity  practice  to  Louisiana  case* 
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Mandamus  is  the  only  adequate  mode  of  relief  where  an  inferior  tribunal 
refuses  to  act  on  a  subject  properly  before  it. 

Approved  in  Higgins  v.  Brown,  1  Okl.  Cr.  101,  94  Pac.  731,  where  de- 
fendant was  being  held  for  trial  in  Federal  court  by  Federal  marshal,  ad- 
mission of  OklaKoma  as  State  transferred  jurisdiction  to  State  court,  and 
if  judge  thereof  refuses  jurisdiction,  mandamus  will  issue. 

Cited  in  Ex  parte  Bradley,  7  Wall.  376,  19  L.  Ed.  218,  granting  man- 
damus to  restore  to  practice  an  attorney  improperly  disbarred;  Rhodes  v. 
Board  of  Public  Works,  10  Colo.  App.  107,  49  Pac.  433,  holding  man- 
damus lies  to  compel  action  of  board  on  paving  petition;  Lloyd  v.  Brinck, 
35  Tex.  9,  holding  mandamus  issuable  to  compel  entry  of  judgment; 
Schintz  V.  Morris,  13  Tex.  Civ.  App.  698,  35  S.  W.  525,  granting  mandamus 
to  compel  lower  court  to  try  and  determine  certain  issues;  In  re  Penn- 
sylvania Co.,  137  U.  S.  452,  34  L.  Ed.  789,  11  Sup.  Ct.  141,  sustaining  gen- 
eral authority  to  issue  mandamus ;  In  re  Dowd,  133  Fed.  751,  arguendo. 

Distinguished  in  In  re  Pennsylvania  Co.,  137  U.  S.  452,  34  L.  Ed.  789, 
11  Sup.  Ct.  141,  denying  mandamus. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  894. 

A  trial  Judge's  successor  has  same  powers  with  respect  to  all  matters  pend- 
ing before  the  court  as  his  predecessor  had,  and  may  grant  a  new  trial  in  such 
a -pending  cause. 

Approved  in  Meldrum  v.  United  States,  161  Fed.  182,  10  Ann.  OaB.  S24, 
80  C.  C.  A.  545,  on  death  of  Federal  judge  before  whom  criminal  cause 
was  tried,  before  motion  for  new  trial  passed  on,  the  evidence  being 
stenographically  reported,  his  successor  has  power  (Rev.  Stats.,  §  253)  to 
overrule  such  motion  and  to  render  judgment;  United  States  v.  Meldrum, 
146  Fed.  392,  applying  rule  in  criminal  case;  Charles  v.  State,  4  Port. 
(Ala.)  109,  holding  where  verdict  of  guilty  rendered  in  criminal  case 
and  court  adjourns  without  giving  judgment  thereon,  different  judge  pre- 
siding at  different  term  has  power  to  render  judgment  which  first  court 
should  have  given ;  Benson  v.  Hall,  197  Mass.  519,  83  N.  E.  1037,  on  death 
of  judge  pending  motion  by  defendant  for  new  trial, .  such  motion  may 
be  heard  by  another  judge  on  same  bench;  Southall  v.  Evans,  114  Va.  470, 
Ann.  Cas.  1914B,  1229,  43  L.  B.  A.  (N.  S.)  468,  76  S.  E.  932,  where  judge 
dies  pending  submission  of  bill  of  exceptions,  his  successor  may  pass 
on  bill  by  comparing  with  transcript  of  testimony  and  allow  it;  Smith  v. 
Mercantile  Co.,  6  Wyo.  339,  44  Pac.  943,  holding  successor  of  trial  judge 
could  sign  and  settle  bill  of  exceptions  when  trial  judge  died;  Hume  v. 
Bowie,  148  U.  S.  253,  37  L.  Ed.  440,  13  Sup.  Ct.  584,  holding,  where  party 
lost  benefit  of  exceptions  through  judge's  death,  new  trial  would  be  or- 
dered; Doggett  V.  Emerson,  1  Wood.  &  M.  4,  7,  Fed.  Cas.  3961,  holding 
successor  of  deceased  judge  could  enter  his  predecessor's  judgment ;  United 
States  V.  Garcia,  1  Sawy.  388,  Fed.  Cas.  15,186,  where  court  granted  re- 
hearing in  case  not  finally  disposed  of  by  its  predecessor;  Hays  v.  McNcaly, 
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16  Fla.  408,  holding  former  trial  judge's  successor  could  settle  case  on 
exceptions;  Bowden  v.  Wilson,  21  Fla.  168,  169,  holding  another  circuit 
judge  could  settle  and  sign  bill  of  exceptions  when- trial  judge  ill;  People 
V.  McConnell,  165  111.  201,  40  N.  E.  610,  holding  deceased  trial  judge's 
successor  can  and  should  decide  motion  for  new  trial;  Ketcham  v.  Hill, 
42  Ind.  70,  holding  successor  of  trial  judge  has  power  to  sign  bill  of  ex- 
ceptions; Wamesit  Co.  v.  Lowell  etc.  R.  R.,  130  Mass.  457,  holding  granting 
of  new  trial  discretionary  Vith  trial  judge's  successor;  dissenting  opinion 
in  Decatur  v.  Paulding,  14  Pet.  607,  10  L.  Ed.  614,  majority  denying  man- 
damns  because  of  want  of  jurisdiction  in  lower  court. 

Distinguished,  as  to  facts,  in  Galbraith  v.  Sidener,  28  Ind.  150,  holding 
entry  of  judgment  by  clerk  did  not  constitute  it  a  legal  judgment  until 
signed  by  judge. 

Authority  of  successor  to  trial  judge  to  pass  upon  motion  for  new 
trial.    Notes,  7  Ann.  Cas.  493;  10  Ann.  Cas.  827. 

A  superior  court  cannot  direct  in  what  manner  tbe  discretion  of  an  in- 
ferior court  %liall  be  exercised. 

Cited  in  Ex  parte  Hoyt,  13  Pet.  290,  10  L.  Ed.  167,  denying  mandamus 
to  compel  lower  court  to  vacate  order;  United  States  v.  Addison,  22  How. 
183,  16  L.  Ed.  805,  denying  mandamus  to  compel  execution  of  judgment 
«^after  writ  of  error  issued;  Ex  parte  Newman,  14  Wall.  166,  170,  20  L.  Ed. 
879,  880,  denying  mandaiQ.us  to  compel  judge  to  entertain  jurisdiction  of 
certain  matters  within  his  discretion;  Ex  parte  Denver  etc.  Ry.  Co.,  101 
U.  S.  720,  25  L.  Ed.  875,  refusing  to  interfere,  by  mandamus,  with  exer- 
cise by  lower  court  of  its  judicial  discretion;  Hough  v.  Western  Trans- 
portation Co.,  1  Biss.  429,  Fed.  Cas.  6724,  holding  superior  court,  by  man- 
damus,, could  do  no  more  than  compel  exercise  of  discretion;  Appling  v. 
Bailey,  44  Ala.  335,  denying  mandamus  where  invoked  to  control  court's 
discretion;  Ex  parte  Thompson,  52  Ala.  99,  where  mandamus  to  compel 
judge  to  approve  official  bond  which  he  believed  insufficient  refused; 
Ansonia  v.  Studley,  67  Conn.  180,  34  Atl.  1032,  holding  mandamus  to 
compel  judge  to  make  findings  properly  denied;  Towle  v.  State,  3  Fla. 
210,  holding  mandamus  improperly  issued  to  control  discretion  of  con- 
troller; Jelley  v.  Roberts,  50  Ind.  7.  denying  mandamus  to  compel  trial 
judge  to^ign  bill  of  exceptions  which  he  has  held  erroneous;  Detroit  etc. 
Wrecking  Co.  v.  Judge,  75  Mich.  378,  42  N.  W.  974,  denying  mandamus 
to  compel  granting  of  new  trial;  Swan  v.  Gray,  44  Miss.  398,  reversing 
judgment  awarding  mandamus  to  compel  officer  to  approve  official  bonds; 
dissenting  opinion  in  Decatur  v.  Paulding,  14  Pet.  608,  10  L.  Ed.  614,  615, 
majority  denying  mandamus  because  of  want  of  jurisdiction  in  lower  court ; 
dissenting  opinion  in  People  v.  Superior  Court,  114  Cal.  479,  46  Pac.  386, 
majority  holding  mandamus  would  not  issue  to  compel  entry  of  judgment 
under  the  circumstances;  dissenting  opinion  in  Richardson  v.  Farrar,  88 
Va.  773,  774,  15  S.  E.  122,  majority  awarding  mandamus  to  cbmptl  lower 
court  to  proceed  in  election  contest. 
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Signing  a  Judgment,  not  set  aside  1>7  new  trial,  is  a  ministerial  act  en- 
forceable by  mandamus. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  954,  956,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  mandamus  lies  to  compel  circuit  judge  to 
vacate  order  staying  proceedings  pending  determination  of  appeals  in 
State  court;  Goddard  v.  Coffin,  2  Ware  (Dav.),  392,  Fed.  Cas.  5490,  hold- 
ing mandamus  lies  to  compel  entry  of  judgment  on  a  verdict;  Corthell  v. 
Mead,  19  Colo.  393,  36  Pac.  743,  granting  mandamus  to  compel  entry  of 
judgment  on  a  verdict ;  State  ^  Call,  36  Fla.  312,  18  South.  773,  awarding 
mandamus  to  compel  entry  of  formal  judgment;  Lloyd  v.  Brinck,  35  Tex. 
9,  awarding  mandamus  to  compel  entry  of  judgment  on  verdict;  Page  v. 
Clopton,  30  Gratt.  419,  awarding  mandamus  to  compel  judge  to  sign  bill 
of  exceptions;  dissenting  opinion  in  Decatur  v.  Paulding,  14  Pet.  610, 
lOl  L.  Ed.  616,  majority  denying  mandamus  for  want  of  jurisdiction  in 
lower  court;  Grider  v.  Tally,  77  Ala.  425,  54  Am.  Rep.  66,  holding,  grant- 
ing or  refusing  license  to  sell  liquor  a  ministerial  act;  dissenting  opinion 
in  People  v.  Superior  Court,  114  Cal.  479,  46  Pac.  386,  majority  refusing 
mandamus  to  compel  entry  of  judgment;  People  v.  Pearson,  2  Scam.  204, 
33  Am.  Dec.  448,  awarding  mandamus  to  compel  signing  of  bill  of  excep- 
tions as  presented;  dissenting  opinion  in  State  v.  Kendall,  15  Neb.  276, 
18  N.  W.  91,  majority  refusing  mandamus  to  compel  board  to  cancel  con-^ 
tract  and  award  it  to  another. 

Distinguished  in  Rainey  v.  Ridgway,  151  Ala.^35,  43  South.  844,  order 
granting  extension  of  time  for  presenting  bill  of  exceptions  to  be  signed 
is  judicial  act  and  may  not  be  made  by  judge  outside  of  jurisdiction. 

Disposition  of  appeal  where,  without  fault  of  appellant,  record  is  lost 
or  incomplete.    Note,  25  L.  R.  A.  (N.  8.)  866. 

Miscellaneous.  Cited  in  In  re  Haight  A  Freese  Co.,  164  Fed.  690,  90 
C.  C.  A.  285,  costs  may  not  be  taxed  against  Federal  judge  in  successful 
mandamus  proceeding;  Life  etc.  Ins.  Co.  v.  Adams,  8  Pet.  306,  8  L.  Ed. 
954,  as  involving  substantially  the  same  points;  dissenting  opinion  in 
Darnell  v.  Lyon,  85  Tex.  471,  22  S.  W.  311,  arguendo,  majority  entertain- 
ing jurisdiction  of  questions  certified  to  Supreme  Court  as  of  original 
jurisdiction ;  Holmes  v.  Jennison,  14  Pet.  629,  632,  10  L.  Ed.  628,  630,  deny- 
ing authority  of  Federal  Supreme  Court  to  revise  State  court's  pi^ceedings 
on  habeas  corpus. 

8  Pet.  306,  8  L.  Ed.  954,  UFE  AND  FIRE  INSX7BAN0E  00.  OF  NEW  YORK 
▼.  ADAMS. 

The  principles  InYolyed  in  this  case  being  the  same  as  in  the  preceding 
case,  the  same  orCer  was  made  as  was  made  therein. 

Cited  in  Holmes  v.  Jennison,  14  Pet.  629,  10  L.  Ed.  628,  denying  au- 
thority of  Federal  Supreme  Court  to  revise  State  court  proceedings  on 
habeas  corpus. 
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Mandamus  to  compel  inferior  court  to  enforce  its  judgment  or  decree. 
Note,  24  L.  B.  A.  (N.  S.)  887,  888. 

8  Pet  S07,  8  K  Ed.  856,  lOTOHELL  ▼.  X7NITED  STATES. 
Not  cited. 

8  Pet.  308-311,  8  K  Ed.  865,  KEENE  ▼.  McBONOUQH. 

In  absence  of  offer  to  show  irregularity  In  proceedings,  an  adjudication  by 
a  Spanish  tribunal  win  be  regarded  prima  facie  as  passing  title  to  land  in 
Tioniwiana. 

Cited  in  Strother  v.  Lucas,  12  Pet.  438,  460,  9  L.  Ed.  1148,  1157,  sus- 
taining grant  by  Spanish  officer  in  Louisiana  before  cession;  Devall  ▼. 
Choppin,  15  La.  575,  holding  grant  of  land  by  French  commandant  in 
Louisiana  prima  facie  valid. 

An  adjudication  of  a  competent  Spanish  tribunal  in  Louisiana  after  the 
cession  but  before  the  surrender  of  possession  of  territory  to  the  United  States 
IsyaUd.  * 

Approved  in  De  Lima  v.  Bidwell,  182  U.  S.  194,  45  L.  Ed.  1055,  21 
Sup.  Ct.  752y  holding  Porto  Rico  after  its  cession  by  treaty  though  not 
formally  embraced  by  Congress  within  customs  union  of  States  was  no 
longer  foreign  country  within  tariff  act  of  1897;  Pollard  v.  Kibbe,  14 
Pet.  406,  10  L.  Ed.  516,  sustaining  Spanish  grant  made  after  cession  and 
before  possession  surrendered  to  United  States.  See,  also,  Jones  v.  United 
States,  137  U.  S.  212,  34  L.  Ed.  696,  11  Sup.  Ct.  83,  holding  courts  bound 
to  notice,  judicially,  territory  claimed  by  their  government;  The  James  G. 
Swan,  50  Fed.  IJl,  holding  courts  bound  by  treaty  establishing  United 
States  jurisdiction  over  Alaska;  Hallett  v.  Hunt,  '7  Ala.  899,  sustaining 
grants  made  by  Spanish  government  actually  in  possession  after  cession; 
Trevino  v.  Fernandez,  13  Tex.  664,  sustaining  authority  of  Mexican  courts 
in  disputed  territory  under  Mexican  power,  to  pronounce  judgments :  Daniel 
V.  Hutcheson,  86  Tex.  66,  22  S.  W.  939,  sustaining  judgments  of  courts  under 
de  facto  military  government;  dissenting  opinion  in  In  re  Gunn,  50  Kan. 
231,  19  L.  R.  A.  542,  32  Pac.  954,  majority  holding,  on  habeas  corpus,  court 
could  inquire  into  legality  of  imprisonment  by  House  of  Representatives. 

Miscellaneous.  Cited  in  Keene  v.  McDonough,  8  La.  187,  holding  the 
questions  involved  in  the  leading  case  res  adjudicata. 

8  Pet.  S12-S25,  8  Zi.  Ed.  957,  BAVIS  ▼.  PACKAED. 

Consular  officer  of  foreign  country  is  exempt  from  suit  in  State  court. 

Cited  in  Valarino  v.  Thompson,  7  N.  Y.  581,  holding  exemption  could 
be  set  up  in  appellate  court  for  first  time  as  error  in  fact. 

Exemption  and  privileges  of  consuls.    Note,  45  L.  B.  A.  583. 
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Errors  in  State -Supreme  Court  Judgment  assignable  as  errors  in  fact  are 
so  assignable  upon  writ  of  error  coram  nobis  sued  out  by  aggrieved  party. 

Cited  in  Poole  v.  Nixon,  9, Pet.  (Appx.)  781,  9  L.  Ed.  309,  19  Fed.  Cas. 
1000,  1001,  holding  bill  of  review  lies  after  appeal  for  newly  discovered 
evidence. 

A  court  wbose  Judgment  has  been  reversed  or  affirmed  cannot  rejudge  tliat 
reversal  or  affirmance. 

Cited  in  Bank  of  United  States  v.  Moss,  6  How.  40,  12  L.  Ed.  335,  hold- 
ing Supreme  Court  judgment  once  rendered  not  alterable  at  subsequent 
term;  Roberts  v.  Haggart,  4  Dak.  212,  29  N.  W.  657,  denying  rehearing 
after  judgment  entered  and  adjournment  for  the  term. 

Court  of  last  resort  in  every  State  decides  upon  its  own  Jurisdiction  and 
taiat  of  all  the  inferior  courts  to  which  its  appellate  power  extends. 

Cited  in  Van  Matre  v.  Sankey,  148  111.  555,  39  Am.  St.  Rep.  203,  23 
L.  R.  A.  671,  36  N.  E.  632,  presuming  jurisdiction  of  Supreme  Court  of 
Pennsylvania  to  have  extended  to  matters  which  it  adjudicated;  State  v. 
Mayor,  35  La.  Ann.  411,  412,  sustaining  State  Supreme  Court's  authority 
to  restrict  right  to  demand  execution  of  its  mandate  to  plaintiff;  Renick 
V.  Ludington,  20  W.  Va.  537,  holding  decision  of  appellate  court  upon 
merits  of  a  case  is  conclusive  upon  its  jurisdiction  over  it ;  Bank  of  United 
States  V.  Moss,  6  How.  40,  12  L.  Ed.  835,  holding  Supreme  Court  judg- 
ment once  rendered  not  alterable  as  to  questions  of  law  therein  deter- 
mined at  subsequent  term;  Roberts  v.  Ha^art,  4  Dak.  212,  29  N.  W. 
657,  denying  rehearing  after  judgment  entered  and  adjournment  for  the 
term. 

Judgment  of  State  court  of  last  resort  stands  reversed  upon  filing  mandate 
from  Federal  Supreme  Court  reversing  same. 

Cited  in  Holmes  v.  Jennison,  14  Pet.  632,  10  L.  Ed.  630,  .concurring 
opinion,  arguendo,  sustaining  dismissal  by  State  court  of  habeas  corpus 
sued  out  by  party  held  On  Governor's  warrant. 

Upon  reversal  of  Judgment  of  State  court  of  last  resort  with  direction 
to  conform  same  to  Federal  Supreme  Court's  opinion,  the  manner  of  conforming 
is  for  State  court  to  decide  in  accordance  with  its  Jurisdiction  and  powers. 

Cited  in  Murphy  v.  Factors  etc.  Ins.  Co.,  36  La.  Ann.  956,  where  court 
conformed  judgment  to  opinion  of  Federal  Supreme  Court  in  manner 
aerreeable  to  its  jurisdiction  and  powers;  Poole  v.  Nixon,  9  Pet.  (Appx.) 
781,  9  L.  Ed.  309,  19  Fed.  Cas.  1000,  1001,  holding  bill  of  review  lies  after 
appeal  for  newly  discovered  evidence. 

Miscellaneous.  Cited  in  Dclafield  v.  Illinois,  2  Hill,  168,  to  point  that 
Supreme  Couit  has  not  appellate  where  it  has  original  jurisdiction. 
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8  Pet.  32e>S64,  8  Ii.  Sd.  882,  KINO  v.  lOTOHELL 

Under  devise  in  trust,  on  condition  of  devisee  marrTlng  a  yet  nnbom 
daughter  of  desig-ated  persons,  for  lieneflt  of  eldest  issue  of  sucli  marriage, 
devisee  took  legal  estate  in  fee  upon  condition  subsequent,  and  estate  vested 
Immediately  upon  testator's  death. 

Cited' in  Jenkins  v.  Merritt,  17  Fla.  322,  holding  legacy  to  trustee  so 
long  as  beneficiary  lives  at  certain  place  was  upon  condition  subsequent. 

Under  devise  upon  condition  subsequent  in  trust  for  devisee's  yet  unborn 
child,  with  devise  over  in  case  first  estate  failed,  devisee  took  no  beneficial 
interest. 

Cited  in  Bristol  v.  Austin,  40  Conn.  443,  discussing  devisee's  interest 
under  will. 

Where  lands  are  devised  in  trust  for  objects  Incapable  of  taking,  there 
is  a  resulting  trust  for  the  heirs  at  law. 

Cited  in  Vint  v.  King,  28  Fed.  Cas.  1202,  in  deciding  suit  growing  out 
of  same  transactions. 

Effect  on  conditional  devise  or  bequest  of  event  rendering  condition 
impossible  of  performance.    Note,  17  Ann.  Cas..  434. 

8  Pet.  35&-360,  8  Ii.  Ed.  972,  WITHEB8  v.  WITHEBS. 

Not  cited. 

8  Pet.  381-374,  8  L.  Ed.  974,  BANE  OF  THE  UNITED  STATES  ▼.  DON- 

NAUiY. 

Decision  of  suit  brought  upon  Kentucky  contract  in  Virginia  court  in  de- 
fendant's favor  upon  plea  of  Virginia  statute  of  limitations,  will  bar  another 
suit  in  Virginia,  but  not  elsewhere. 

Cited  in  Townsend  v.  Jemison,  9  How.  414,  18  L.  Ed.  197,  holding  limi- 
tation statute  of  place  of  contract  will  not  bar  suit  in  foreign  forum; 
Farmers'  Bank  v.  Iglehart,  6  Gill,  58,  holding  remedy,  but  not  right,  barred 
by  statute  of  limitations;  Brent  v.  Bank  of  Washingrton,  10  Pet.   617, 

9  L.  Ed.  556,  holding  debt  unextinguished,  though  statute  barred  remedy, 
and  collectible  in  equity  out  of  debtor's  assets  in  creditor's  hands. 

Distinguished  in  Boiler  v.  Murray,  71  W.  Va.  163,  Ann.  Cas.  1914B,  1139, 
L.  R.  A.  1915F,  984,  76  S.  E.  173,  judgment  against  validity  of  contract 
on  grounds  of  champerty  is  bar  to  suit  in  another  State  where  no  cham- 
perty  laws  exist. 

Count  in  declaration  on  promissory  note  is  not  bad  on  general  demurrer, 
for  allegation  that  by  lex  loci  contractus  note  has  same  force  and  effect  as 
writing  under  seaL 

Cited  in  Blalock  v.  Equitable  etc.  Assur.  Assn.,  75  Fed.  46,  41  U.  S. 
App.  761,  holding  allegations  bearing  upon  equitable  relief  mere  surplusage 
in  law  action. 
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State  statute  placing  written  instruments  upon  same  footing  as  sealed 
instruments,  for  the  purposes  of  the  statute  of  limitations,  does  not  constitute 
the  former  sealed  instruments. 

Approved  in  Willard  v.  Wood,  1  App.  D.  C.  58,  agreement  by  grantee 
of  land  to  assume  existing  mortgage  is  not  specialty  for  purposes  of  apply- 
ing the  statute  of  limitations,  although  this  was  case  in  place  of  contract. 
New  York;  Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  612,  hold- 
ing applicability ,  of  statute  of  limitations  of  the  forum  not  affected  by 
lex  loci  that  contract  is  in  nature  of  specialty. 

The  nature,  validity  and  interpretation  of  contracts  are  governed  by  the 
lex  loci  contractus. 

Approved  in  Mathews  v.  Libbey  Bros.,  42  App.  D.  C.  278,  oral  promise 
of  owner  to  materialmen  required  by  laws  of  District  of  Columbia  to  be 
written,  and  made  in  that  district,  no  place  of  performance  being  specified, 
cannot  be  enforced  there;  Frank  v.  Hirsh,  3  App.  D.  C.  494,  married 
woman  living  in  New  York,  where  earnings  are  by  law  of  that  State  sep- 
arate property,  may  maintain  action  in  District  of  Columbia  without  join- 
ing husband  to  recover  earnings  loaned,  although  such  law  docs  not  obtain 
there;  Stack  v.  Detour  Lumber  etc.  Co.,  151  Mich.  28,  14  Ann.  Caa.  112, 
16  L.  R.  A.  (N.  S.)  616,  114  N.  W.  879,  Illinois  corporation  doing  business 
in  Michigan  may  take  advantage  of  latter  State's  law  and  set  up  defense 
of  usury  to  contract  made  and  to  be  executed  in  that  State  although  no 
such  law  exists  in  Illinois ;  Cook  v.  Moffat,  5  How.  315,  12  L.  Ed.  168,  hold- 
ing foreign  contract  not  affected  by  discharge  in  bankrupcty  in  State 
court ;  Green  v.  Collins,  3  Cliff.  499,  Fed.  Cas.  5765,  construing  contract  for 
sale  of  liquors  according  to  lex  loci  contractus;  Wickham  v.  Dillon,  29 
Fed.  Cas.  1143,  holding  transfer  of  personalty  governed  by  law  of  owner's 
domicile  if  contract  for  transfer  there  made;  York  v.  Wistar,  30  Fed.  Cas. 
821,  where  English  contract  held  governed  by  English  law,  Phipps  v.  Hard-  , 
ing,  70  Fed.  474,  34  U.  S.  App.  148,  30  L.  R.  A.  517,  holding  contract  gov- 
erned by  lex  loci ;  Hanrick  v.  Andrews,  9  Port.  26,  holding  interest  laws  of 
place  of  contract  governed ;  Cox  v.  Adams,  2  Ga.  165,  holding  contract  of  in- 
dorsement construed  according  to  lex  loci;  Smith  v.  McLean,  24  Iowa,  329, 
construing  Kansas  chattel  mortgage  according  to  lex  loci;  Acker  v.  Priest, 
92  Iowa,  616,  61  N.  W.  237,  holding  contract  construable  by  lex  loci ;  Smith 
V.  Godfrey,  28  N.  H.  381,  61  Am.  Dec.  618,  and  Hill  v.  Spear,  50  N.  H.  262, 

9  Am.  Bep.  208,  enforcing  contract  for  price  of  liquor  made  in  another  State ; 
Lewis  V.  San  Antonio,  7  Tex.  308,  holding  title  depended  on  law  of  place 
where  right  claimed  to  have  accrued ;  Strother  v.  Lucas,  12  Pet.  437,  9  L.  Ed. 
1147,  arguendo. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  B.  A.  223. 

The  remedies  on  contracts  are  governed  by  the  lex  fori. 
Approved  in  Chicago,  Rock  Island  etc.  Ry.  v.  Sturm,  174  U.  S.  718,  48 
L.  Ed.  1147,  19  Sup.  Ct.  800^  holding  exemption  laws  part  of  remedy  and 
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subject  to  law  of  forum;  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  490, 
action  for  personal  injuries  under  Federal  Employers'  Liability  Act  may 
be  maintained  in  State  Superior  Courts  according  to  their  procedure ;  Anglo- 
American  etc.  Co.  V.  Wood,  143  Fed.  684,  under  Pennsylvania  law  permit- 
ting joinder  of  causes  of  action,  judgment  creditor  of  Kansas  corporation 
suing  stockholder  in  Pennsylvania  federal  court  may  join  in  the  statement 
of  claim  counts  based  on  Kansas  statute  giving  him  right  of  action  because 
of  insolvency  of  corporation  and  giving  him  right  of  action  l}ecause  of  its 
dissolution;  Murray  v.  Farrell,  2  Alaska,  363,  applying  rule  in  action  on 
note  made  in  Montana  where  defendant  moved  to  Alaska  before  Montana 
limitations  ran;  Willard  v.  Wood,  4  Mackey  (D.  C),  552,  suit  against 
grantee  of  equity  of  redemption,  grant  containing  covenant  to  assume  per- 
sonal responsibility  of  debt  but  not  signed  by  grantee,  is  not  on  specialty 
within  statute  of  limitations  although  such  is  case  where  cause  of  action 
arose;  Brand  v.  Brand,  116  Ky.  797,  798,  63  L.  R.  A.  206,  76  S.  W.  872, 
where  plainti^  holding  note  against  defendant  assigned  it  to  A  for  collec- 
tion, and  New  York  court  decided  for  defendant  on  ground  of  limitations, 
such  judgment  not  bar  to  action  in  Kentucky  where  limitation  existed; 
Fryklund  v.  Great  Northern  Ry.  Co.,  101  Minn.  39,  Ul  N.  W.  728,  action 
by  passenger  for  collision  on  railroad  train  in  State  where  common  law 
prevails  is  maintained  without  joining  all  joint  tort-feasors  when  brought 
in  Minnesota,  where  this  is  permitted;  Clark  v.  Eltinge,  38  Wash.  383,  107 
Am.  St.  Bep.  858,  80  Pac.  559,  exemptions  of  married  woman  as  debtor  are 
governed  by  law  of  place  of  suit;  Supreme  Lodge,  Knights  of  Pythias 
V.  Meyer,  198  U.  S.  517,  49  L.  Ed.  1149,  25  Sup.  Ct.  754,  arguendo ;  Wilcox 
V.  Hunt,  13  Pet.  379,  10  L.  Ed.  210,  holding  lex  loci  of  foreign  sealed  con- 
tract respecting  its  dignity  not  applicable  in  Louisiana  court;  Le  Roy  v. 
Beard,  8  How.  464,  12  L.  Ed.  1158,  holding  assumpsit  proper  action  in  New 
York  on  instrument  sealed  elsewhere  with  scrawl;  Piitchard  v.  Norton,  106 
U.  S..133,  27  L.  Ed.  107,  1  Sup.  Ct.  109  and  Willard  v.  Wood,  135  U.  S. 
313,  31  L.  Ed.  213,  10  Sup.  Ct.  832,  collecting  cases,  holding  form  of  action 
determined  by  lex  fori ;  In  re  Hardin,  1  Hask.  164,  1  N.  B.  R.  97,  Fed.  Cas. 
6048,  holding  the  statute  of  limitations  of  the  forum  only  is  applicable; 
Thomas  v.  American  etc.  Mtg.  Co.,  47  Fed.  554,  12  L.  R.  A.  686,  holding 
form  of  action  determined  by  law  of  forum;  Munos  v.  Southern  Pacific 
Co.,  51  Fed.  190,  2  U.  S.  App.  222,  applying  statute  of  limitations  of  the 
forum;  Cox  v.  Adams,  2  Ga.  162,  holding  lex  fori  governed  remedies  on 
promissory  note;  Wynn  v.  Lee,  5  Ga.  232,  holding  statute  of  limitation  of 
forum  applies  to  actions;  Shaffer  v.  Bolander,  4  G.  Greene,  202,  holding 
remedial  laws  of  Ohio  not  available  to.  avoid  judgment  rendered  in  Iowa ; 
Williams  v.  Haines,  27  Iowa,  254,  1  Am.  Rep.  270,  holding  act  constitu- 
tional allowing  defense  of  want  of  consideration  to  action  on  sealed  instru- 
ment ;  Acker  v.  Priest,  92  Iowa,  616,  61  N.  Y.  237,  holding  lex  fori  governed 
,  remedy ;  Rice  v.  Moore,  48  Kan.  591,  30  Am.  St.  R^.  319,  16  L.  R.  A.  199, 
30  I\ic.  10,  holding  action  in  Kansas  on  Ohio  judgment  barred  in  five  years ; 
Lacoste  y.  Benton,  3  La.  Ann.  221,  222^  holding  remedial  laws  of  forum 
applied  to  foreign  contract,  negotiable  where  made,  bat  not  where  sued 


8  Pet.  375-386  NOTES  ON  U,  S.  REPORTS.  1312 

on;  Fanners*  Bank  etc.  ▼.  Iglehart,  6  Gill;  58,  holding  remedy,  but  not 
right,  barred  by  statute;  McClees  v.  Burt,  5  Met.  200,  holding  lex  fori 
determines  remedy;  Galloway  v.  Holmes,  1  Doug.  (Mich.)  349,  holding  lex 
fori  governed  remedy;  Hemphill  v.  Bank,  6  Smedes  &  M.  50,  holding  form 
of  action  and  remedy  determined  by  lex  fori;  Perkins  v.  Guy,  55  Miss. 
176,  80  Am.  Rep.  512,  holding  statute  of  limitations  of  the  forum  applies 
regardless  of  place  of  contract ;  Ruhe  v.  Buck,  124  Mo.  189,  46  Am.  St.  Rep. 
444,  25  L.  R.  A.  184,  27  S.-  W.  414,  refusing  to  apply  remedy  of  a  foreign 
law;  Wilcox  ▼.  Williams,  5  Nev.  211,  holding  statute  of  limitations  of  the 
f  omm,  not  that  of  the  place  of  contract,  applied ;  Garr  v.  Stokes,  16  N.  J.  L. 
405,  holding  bad,  plea  to  form  of  process  that  it  was  not  according  to  lex 
loci  contractus ;  Bullock  v.  Bullock,  51  N.  J.  Eq.  451,  27  Atl.  438,  holding: 
manner  of  enforcing  foreign  judgment  regpalated  by  lex  fori;  Mack  ▼.  De- 
graff  etc.  Quarries,  57  Ohio  St.  483,  68  Am.  St.  Rep.  784,  49  N.  E.  700, 
holding  lien  enforceable  under  lex  fori  where  goods  purchased  elsewhere 
and  imported;  Hays  v.  Cage,  2  Tex.  505,  holding  lex  fori  determined 
whether  or  not  claim  was  barred ;  Lewis  v.  San  Antonio,  7  Tex.  308,  recog- 
nizing only  present  lex  fori  as  regulating  remedies  for  rights  accrued  un- 
der former  government;  Carver  v.  Adams,  38  Vt.  501,  holding  lex  loci  con- 
tractus barring  certain  plea,  not  applicable  in  another  forum;  New  Jersey 
Steam,  etc.  Co.  ▼.  Bank,  6  How.  421,  12  L.  Ed.  498,  discussing  law  appli- 
cable to  contract;  Scobey  v.  Gibson,  17  Ind.  580,  dissenting  opinion,  ma- 
jority holding  certain  remedial  law  violative  of  obligation  of  contracts. 

Law  governing  limitations  on  contract.    Note,  6  L.  R.  A.  (N.  8.)  659. 
What  statute  of  limitations  will  govern  action  in  other  state  or  coun- 
try.   Note,  48  L.  R.  A.  629. 

To  bring  contract  wltmn  exception  of  specialties  In  Virginia  statute.  It 
must  be  recognized  as  specialty  by  law  of  that  State;  It  Is  Insufficient  that  It  la 
such  by  law  of  another  State,  where  contract  was  made. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Denver  etc.  Ry.,  126  Fed.  52, 
arguendo. 

Right  to  plead  inconsistent  defenses.    Note,  48  L.  R.  A.  190. 

8  Pet.  375-386,  8  L.  Ed.  979,  UNITED  STATES  ▼.  JONES. 

Transcript  of  treasury  account,  without  annexed  duly  certified  copies  of 
▼onchers  and  papers  showing  authority,  Is  not  saffldent  to  charge  indlyidnal 
In  account  with  government,  In  court  of  justice,  with  payments  claimed  to 
have  been  made  upon  Its  drafts. 

Cited  in  United  States  v.  Smith,  35  Fed.  492,  holding  transcript  contain- 
ing statement  of  amount  in  gross,  without  vouchers,  inadmissible;  Wiscon- 
sin etc.  Road  v.  United  States,  164  U.  S.  205,  40  L.  Ed.  S99,  17  Sup.  Ct.  50 
(official  report  cites  8  Pet.  387),  holding  accounts  of  postofflce  officials  not 
conclusive  in  court  of  justice ;  United  States  v.  Case,  49  Fed.  271,  holding 
ex  parte  accounts  of  postoffice  officials  unaccompanied  by  vouchers  insuffi- 
cient evidence  in  suit  on  bond. 
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Distinguished  in  Bruce  y.  United  States,  17  How.  440,  441,  15  L.  Ed. 
131,  holding  treasurer's  transcript  admissible  in  suit  on  Indian  agent'j 
bond  though  vouchers  not  shown. 

Defendant  in  suit  by  government  may  impeach  certified  documents  an- 
nexed to  treasury  transcript  as  basis  of  items  stated  in  account  shown  therein 
between  government  and  defendant. 

Approved  in  United  States  v.  Butler,  114  Fed.  583,  holding  where  ac- 
counts of  disbursing  officer,  which  were  duly  airdited  and  allowed,  were 
restated  by  Treasury  Department  nearly  ten  years  later  and  claim  made 
against  officer  for  sum  shown  to  be  due  by  restatement,  burden  rests  on 
government  to  attack  first  accounts. 

Item  in  treasury  transcript  merely  stating  amount  in  gross,  omitting 
detailed  statement  of  items  of  account,  is  inadmissible  in  suit  by  government 
on  contractor's  bond,  as  depriving  defendant  of  opportunity  to  claim  credits 
on  rejected  vouchers. 

Approved  in  United  States  v.  Pierson,  145  Fed.  819,  in  action  on  bond  of 
Indian  agent,  transcript  of  books  and  proceedings  of  Treasury  Department 
is  not  evidence  of  receipt  by  such  agent  of  moneys  that  did  not  come  to 
his  hands  through  ordinary  channels  of  department;  Harvey  v.  United 
States,  97  Fed.  455,  holding  fragmentary  treasury  transcript  insufficient  to 
warrant  judgment  against  sureties  on  marshal's  bond  in  action  brought 
thirty-three  years  after  term  for  expenditures  claimed  by  him;  United 
States  V.  Smith,  35  Fed.  492,  holding  transcript  merely  showing  charge  in 
gross  against  Indian  agent  inadmissible  in  action  on  bond;  United  States 
V.  Case,  49  Fed.  271,  postoffice  officials'  ex  parte  accounts  containing  un- 
supported charges  in  gross  inadmissible  against  postmaster;  United  States 
V.  Edwards,  1  McLean,  468,  Fed.  Cas.  15,026,  holding  treasury  transcript 
stating  several  balances  in  gross  not  evidence;  United  States  v.  Collier, 
3  Blatchf.  350,  Fed.  Cas.  14,833,  holding  defendant  entitled  to  allowance 
of  demands,  submitted  to  and  disallowed  by  proper  accounting  officer. 

Distinguished  in  Gratiot  v.  United  States,  15  Pet.  370,  10  L.  Ed.  771, 
holding  balances  shown  in  treasury  transcript  weie  competent  evidence 
when  items  also  appeared  therein ;  Hoyt  v.  United  States,  10  How.  133,  13 
L.  Ed.  858,  holding  treasury  transcript  showing  items  arising  out  of  de- 
fendant's official  transactions  with  department  competent  evidence;  United 
States  V.  Hodge,  13  How.  483,  485,  14  L.  Ed.  233,  234,  and  United  States 
V.  Harrill,  McAU.  248,  Fed.  Cas.  15,310,  holding  transcript  consisting  of 
balances  of  postmaster's  quarterly  returns,  evidence. 

A  properly  certified  treasury  account  is  admissible  evidence  In  suit  by 
government  against  individual,  and  items  correctly  charged  therein  are  prima 
facie  established  by  the  transcript. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  in  absence  of  coun- 
tervailing evidence  in  action  on  Indian  agent's  bond,  duly  certified  tran- 
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script  of  books  and  proceedings  of  Treasury  Department  entitle  govern- 
ment to  judgment ;  United  States  v.  M'Coy,  104  Fed.  672,  holding  document 
authenticated  by  postmaster-general,  under 'department  seal  reciting  im- 
position of  fine  on  mail  route  contractor,  is  sufficient  to  support  charge 
against  contractor  in  his  account  with  department  of  amount  of  fine,  and 
is  admissible  in  evidence;  United  States  v.  Hart,  2  Ariz.  419,  19  Pae.  6, 
holding  purchase  of  supplies  by  order  of  Commissioners  of  Indian  Affairs 
and  performance  of  certain  services  and  incurring  of  certain  expenses,  all 
in  proper  account  with  vouchers  rejected  in  whole  or  in  part  by  proper 
accounting  officers,  is  proper  setoff  against  government  and  aetion  of  ac- 
counting officers  is  not  final;  United  States  v.  Pinson,  102  U.  S.  554,  26 
L.  Ed.  228,  holding  transcript  improperly  authenticated  not  evidence; 
United  States  v.  Eggleston,  4  Sawy.  201,  Fed.  Cas.  15,027,  holding  properly 
certified  and  authenticated  prima  facie  evidence;  United  States  v.  Harmon, 
147  U.  S.  275,  37  L.  Ed.  167,  13  Sup.  Ct.  330,  affirming  Harmon  v.  United 
States,  43  Fed.  564,  holding  treasury  account  not  considered  a  conclusive 
determination  of  matters  therein  in  a  court  of  justice. 

Credits  contained  In  treasury  account  as  shown  by  transcript  In  evidence 
are  conclusive  evidence  for  defendant,  and  by  relying  thereon  lie  does  not 
admit  objectionable  Items  on  debit  side. 

Cited  in  United  States  v.  Collier,  3  Blatchf .  353,  Fed.  Cas.  14,833,  hold- 
ing department  officials  could  not  restate  account  to  defendant's  prejudice; 
State  V.  Brewer,  61  Ala.  324,  holding  mistake  in  auditor's  account  with 
officer  cannot  be  shown  by  restatement. 

Distinguished  in  State  v.  Wade,  15  W.  Vt.  537,  holding  auditor's  applica- 
tion of  funds  to  prejudice  of  rights  of  sureties  not  final. 

8  Pet.  387-S98,  8  L.  Ed.  983,  UNITED  STATES  v.  JONES. 

Treasury  transcript  Is  not  evidence  per  se  to  charge  IndlvldoM  in  ac- 
count with  government,  with  excessive  payment  to  his  alleged  agent,  with- 
out annexing  to  the  transcript  papers  showing  the  alleged  agency. 

Cited  in  Wisconsin  etc.  R.  R.  v.  United  States,  164  U.  S.  205,  41  L.  Ed. 
404  (17  Sup.  Ct.  50,  cites  8  Pet.  375,  8  L.  Ed.  979),  holding  accounts  of 
postoffice  officials  not  regarded  as  conclusive  in  court  of  justice. 

8  Pet.  399-419,  8  L.  Ed.  988,  UNITED  STATES  v.  JONEa 

Party  asking  for  Instructions  should  express  tliem  with  such  certainty 
as  may  not  mislead  either  court  or  the  Jury. 

Approved  in  dissenting  opinion  in  Mexican  Cent.  Ry.  Co.  v.  Henderson, 
114  Fed.  897,  majority  holding  it  erroneous  to  refuse  certain  instruction 
in  action  for  injuries  to  locomotive  engineer. 

Sureties  In  contractor's  hond  given  to  secure  performance  of  army  supplies 
contract,  at  expiration  thereof,  are  not  responsible  for  balance  In  contractor's 
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hands  of  advances  made  to  him  on  account  of  that  and  other  contracts  as  com- 
mon fund. 

Cited  in  McClnskey  v.  Cromwell,  11  N.  Y.  598,  holding  sureties'  obliga- 
tion on  contractor's  bond  conditioned  to  pay  laborers  did  not  extend  to 
laborers  employed  by  subcontractor. 

Burden  of  proof  Is  on  defendants  to  suit  on  bond  for  faithful  performance 
of  army  supplies  contract,  to  show  that  sums  stated  in  receipts  a^  advanced 
thereon  were  not  so  advanced. 

Approved  in  Devencenzi  v.  Cassinelli,  28  Nev.  232^  81  Pao.  42,  applying 
rule  in  action  for  balance  due  on  account  stated. 

8  Pet.  420-434,  8  L.  Ed.  995,  HOLT  V.  BOOEBS. 

Twenty-nine  years'  delay  in  enforcing  rights  under  contract  of  sale,  where 
property  has  materially  changed  in  value,  constitutes  such  laches  as  wiU  de- 
feat hill  for  specific  performance.  . 

Approved  in  Elliott  v.  Elliott,  3  Alaska,  364,  action  for  specific  perform- 
ance of  grubstake  contract  cannot  be  maintained  where,  during  four  years' 
acquiescence  by  plaintiff,  innocent  purchasers  have  spent  lai^e  sums  in 
developing  mine;  Marks  v.  Gates,  2  Alaska,  526,  refusing  specific  perform- 
ance of  grubstake  contract ;  McCabe  v.  Matthews,  155  U.  S.  553,  39  L.  Ed. 
258, 15  Sup.  Ct.  191  (affirming  40  Fed.  339),  holding  bill  properly  dismissed 
after  nine  years'  delay  and  material  change  in  property  value;  Hudson  v. 
Layton,  5  Harr.  91,  48  Am.  Dec.  171,  denying  specific  performance  where 
transactions  obscured  by  lapse  of  time;  Boston  etc.  R.  R.  v.  Bartlett,  10 
Gray,  386,  dismissing  bill  where  three  years  lapsed  after  refusal  to  perform 
and  property  rose  in  value ;  Wolf  v.  Great  etc.  Townsite  Co.,  1^  Mont.  60, 
38  Pac.  118,  reversing  decree  for  specific  performance,  for  laches  of  plain- 
tiff and  rise  of  values;  Holden  v.  Purefoy,  108  N.  C.  173,  12  S.  E.  851. 
holding  long  delay,  abandonment  of  contract,  and  accruing  of  third  person's 
right  bar  specific  performance;  Combs  v.  Scott,  76  Wis.  668,  45  N.  W.  534, 
denying  specific  performance  for  inexcusable  delay  and  increase  in  value 
of  property;  King  v.  Ruckman,  20  N.  J.  Eq.  354,  holding  time  expressly 
made  of  the  essence  of  the  contract  under  consideration ;  Bullock  v.  Adams, 
20  N.  J.  Eq.  372,  dismissing  bill  for  specific  performance  when  time  of 
essence  of  contract. 

Distinguished  in  Green  v.  Jones,  76  Me.  569,  granting  specific  perform- 
ance where  contract  partly  performed  and  value  of  property  not  changed. 

When  laches  bars  relief  by  specific  performance.    Note,  54  Am.  Dec. 
138. 

Under  prayer  for  general  relief,  court  of  equity  will  not  grant  specific 
relief  where  case  for  same  not  specially  made  by  hill. 

Approved  in  dissenting  opinion  in  London  etc.  Bank  v.  Horton,  126  Fed. 
608,  majority  holding  in  action  by  mortgagee,  who  has  purchased  property 
at  foreclosure  sale,  to  cut  off  right  of  redemption  of  defendant  who  was 
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not  party  to  foreclosure,  but  is  alleged  to  be  in  privity  with  defendant, 
court  may  decree  resale  under  prayer  for  general  relief;  Stearns  v.  Beck- 
ham, 31  Gratt.  421,  holding,  where  prayed  for,  equity  will  decree  repay- 
ment of  purchase  money  if  specific  performance  denied. 

Miscellaneous.  Cited  in  Southwestern  R.  R.  Co.  v.  Paulk,  24  Ga.  362, 
construing  ''persons"  in  a  statute  as  including  corporations. 

8  Pet.  435,  8  L.  Ed.  1001,  BBOWN  ▼.  SWANN. 
Not  cited. 

8  Pet.  436-469,  8  L.  Ed.  1001,  T7NITED  STATES  ▼.  OlaABKE. 

United  States  not  being  suable  of  common  rlgbt,  one  who  institntes  suit 
against  fhem  must  bring  his  case  within  the  authority  of  some  act  of  Congress. 

Approve<f  in  Louisiana  v.  McAdoo,  234  U.  S.  629,  68  L.  Ed.  1607,  34  Sup. 
Ct.  938,  suit  by  State  "against  Secretary  of  Treasury  to  review  official  judg- 
ment as  to  rate  of  duty  under  tariff  act  is  in  effect  against  United  States 
and  not  maintainable;  Buckley  v.  United  States,  196  Fed.  431,  United 
States  having  recovered  judgment  against  complainant  for  timber  trespass 
on  public  lands  was  not  subject  ta  suit  in  Federal  courts  by  complainant 
to  enjoin  exeoution ;  United  States  v.  Eckf ord,  6  Wall.  488,  18  L.  Ed.  921, 
holding  defendant  could  not  recover  excess  of  setoff  over  sum  sued  for  by 
United  States ;  Stanley  v.  Schwalby,  147  U.  S.  512,  87  L.  Ed.  261,  13  Sup. 
Ct.  420,  holding  suit  involving  title  to  government  property  does  not  lie 
against  government  officers  as  such;  Belknap  v.  Schild,  161  U.  S.  16,  40 
L.  Ed.  601,  16  Sup.  Ct.  446,  holding  gov^nment  officers  could  not  be  en- 
joined from  using  plaintiff's  -patent  for  government ;  Marine  v.  Lyon,  62 
Fed.  154,  8  U.  S.  App.  573,  holding  government  not  liable  for  costs  of  suit ; 
Hart  V.  Burke,  33  La.  Ann.  504,  holding  State  treasurer,  as  agent  of  State, 
exempt  from  suit;  Bri^s  v.  Lightboats,  11  Allen,  176,  holding  lien  for  ma- 
terials not  enforceable  against  vessels  built  for  and  accepted  by  govern- 
ment; Troy  etc.  R.  R.  v.  C6mmonwealth,  127  Mass.  46,  holding  State  not 
suable  to  enforce  equity  of  redemption;  People  ex  re],  v.  State  Auditors, 
42  Mich.  427,  4  N.  W.  277,  holding  State  not  liable  to  be  sued;  Lecke  v. 
Speed,  62  Mich.  412,  28  N.  W.  918,  holding  State  not  suable  for  claim  held 
by  individual ;  Goldsmith  v.  Revenue  Cutter,  6  Or.  253,  holding  government 
property  exempt  from  seizure  under  process  of  court;  United  States  v. 
Thompson,  98  U.  S.  489,  26  L.  Ed.  196,  holding  government  not  bound  by 
State  statute  of  limitations ;  dissenting  opinion  in  United  States  v.  Lee,  106 
U.  S.  227,  239,  247,  27  L.  Ed.  184,  188,  191,  1  Sup.  Ct.  266,  276,  283.  ma- 
jority holding  doctrine  not  applicable  to  government  officer;  Leonard  v. 
Nye,  125  Mass.  464,  holding  that  government  is  exempt  from  suit;  Jones 
V.  United  States,  48  Wis.  410,  4  N.  W.  526,  holding  government  had  con- 
sented to  be  sued. 

Modified  in  The  Siren,  7  Wall.  154,  19  L.  Ed.  181,  where  prooeeding  was 
intervention  against  proceeds  of  prize  condemned  at  suit  of  United  States; 
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United  States  v.  Lee,  106  U.  S.  207,  27  L.  Ed.  177, 1  Sup.  Ct.  260,  holding 
suit  lies  against  government  officer  wrongfully  holding  private  property  for 
government. 

Distinguished  in  Chavez  v.  United  States,  175  U.  S.  558,  44  L.  Ed.  272, 
20  Sup.  Ct.  203,  holding  Governor  not  deemed  to  have  made  grant  by  reason 
of  being  ex-officio  president  of  departmental  assembly  when  that  body 
attempted  to  make  grant  though  he  was  present  and  attested  action  of 
deputation;  Chesapeake  etc.  Canal  Co.  v.  United  States  223  Fed.  932, 
L.  R.  A.  1916B,  784,  139  C.  C.  A.  406,  presumption  of  payment  of  claim 
sued  on  arising  from  such  lapse  of  time  as  twenty  years  applies  even  in 
case  where  United  States  is  plaintiff;  Owen  v.  Presidio  Mining  Co.,  61  Fed. 
12,  holding  fact  of  making  of  grant  by  alcalde  raises  no  presumption  that 
he  had  power  so  to  do  if  grant  made  after  adoption  of  colonization  law  of 
May  25,  1825. 

Suits  against  the  sovereign.    Note,  12  Am.  Dec.  518.  ' 

Pleadings  must  -  contain  averments  which  bring  the  cause  afflrmatively 
within  court's  Jurisdiction  where  such  Jurisdiction  is  limited. 

Cited  in  United  States  v.  Santa  Fe,  165  U.  S.  714,  41  L.  Ed.  888,  17 
Sup.  Ct.  487,  and  United  States  v.  Sandoval,  167  U.  S.  294,  42  L.*  Ed.  173, 
17  Sup.  Ct.  874,  holding  court  of  private  land  claims  could  not  determine 
case  not  shown  to  be  within  its  jurisdiction. 

United  States  land  commissioners  in  ceded  territory  had  no  authority  to 
annul  pre-existing  titles,  and  such  titles  could  be  asserted  in  ordinary  courts 
against  American  grantees. 

Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet.  749,  9  L^  Ed.  1270, 
holding  individual's  property  rights  in  ceded  territory  sacred;  Mintum 
v.  Brower,  24  Cal.  667,  holding  Mexican  possessors  of  perfect  titles  not 
required  to  submit  them  to  land  commission  in  California;  Groover  v. 
Coffee,  19  Fla.  80,  83,  and  Coffee  v.  Groover,  20  Fla.  81,  holding  valid  grant 
of  State  having  de  facto  but  not  de  jure  jurisdiction  of  disputed  territory. 

Distinguished  in  Coffee  v.  Groover,  123  U.  S.  8,  81  L.  Ed.  55,  8  Sup.  Ct 
6  (reversing  Groover  v.  Coffee,  19  Fla.  80,  83),  holding  'grants  of  State 
having  de  facto  but  not  de  jure  title  void. 

« 

Mere  recital  in  Spanish  grant  of  land  in  Florida,  of  royal  order  of  1790, 
which  contains  no  provision  for- such  grant,  and  upon  which  the  grant  did 
not  profess  to  be  founded,  was  mere  surplusage  not  affecting  validity  of  grant, 
or  negativing  any  other  authority  Cor  its  issuance. 

Approved  iq^  Costas  v.  Insular  Government  of  Philippine  Islands,  221 
U.  S.  633,  55  L.  Ed.  889,  31  Sup.  Ct.  664,  grant  of  land  covered  by  tidal 
waters  by  Governor-general  of  Philippine  Islands  holding  under  king,  in 
absence  of  prohibitive  statute,  is  presumed  to  have  been  within  his  power; 
United  States  v.  Rodman,  15  Pet.  137,  10  L.  Ed.  688,  holding  grant  based 
upon  grantee's  meritorious  s^^ices  not  vitiated  by  recital  of  royal  order. 
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"Lawful  autborltles/'  In  eighth  article  of  treaty  of  cession  of  Florida 
respecting  land  grants,  refers  to  the  person  exercising  the  granting  power 
hy  authority  of  the  crown. 

Cited  in  Mitchell  v.  United  States,  9  Pet.  735,  9  L.  Ed.  292,  and  Pollard 
▼.  Kibbc,  14  Pet.  398,  10  L.  Ed.  512,  following  the  eonstruction  of  leading 
case;  United  States  v.  Davenport's  Heirs,  15  How.  8,  14  L.  Ed.  578, 
recognizing  validity  of  inchoate  grant  by  Spanish  commandant;  Strother 
V.  Lucas,  12  Pet.  438,  9  L.  Ed.  1148,  looking  to  existing  conditions  in  con- 
struing treaty. 

The  "grants"  which  the  United  States  hind  themselves  to  confirm  in  the 
treaty  of  cession  of  Florida  comprehend  both  inchoate  and  complete  titles 
theretofore  granted  by  Spanish  authority. 

Approved  in  Florida  v.  Furman,  180  U.  S.  435,  436,  46  L.  Ed.  611,  612, 
21  Sup.  Ct^  442,  443,.  holding  limitations  of  act  of  May  23,  1828,  confirming 
Spanish  land  claims  recommended  for  confirmation  to  extent  of  league 
square  on  condition  that  full  release  of  all  claims  to  residue  be  filed,  ap- 
plicable to  all  claims,  perfect  or  not;  Mitchell  v.  United  States,  9  Pet. 
734,  9  L.  Ed.  291,  holding  Government  acquired  no  land  in  Florida  to 
which  any  individual  held  inchoate  or  perfect  title;  Strother  v.  Lucas,  12 
Pet.  436,  9  L.  Ed.  1147,  holding  "grant"  includes  inchoate  as  well  as  per- 
fect title,  whether  by  formal  grant  or  otherwise,  as  applied  by  treaty  to 
realty  in  Missouri;  Doe  v.  Latimer,  2  Fla.  81,  holding  granfs  in  Florida 
comprehended  incipient  as  well  as  complete  titles;  dissenting  opinion  in 
United  States  v.  Boisdore,  11  How.  102,  13  L.  Ed.  622,  majority  denying 
validity  of  certain  inchoate  grant. 

Acta  of  a  puhlic  officer  to  whom  a  public  duty  is  assigned  within  the 
sphere  of  that  duty  are  prima  facie  within  his  authority. 

Cited  in  Delassus  v.  United  States,  9  Pet.  134,  9  L.  Ed.  78,  holding 
grant  by.  Lieutenant-governor  of  Louisiana  in  1795  prima  facie  within  his 
authority;  Mitchel  v.  United  States,  9  Pet.  760,  9  L.  Ed.  801,  presuming 
authority  of  governor  of  West  Florida  to  confinn  Indian  titles;  Strother 
V.  Lucas,  12  Pet.  438,  439,  9  L.  Ed.  1148,  holding  burden  of  proof  on  person 
controverting  grant  executed  by  lawful  authority ;  United  States  v.  Peralta, 
19  How.  347,  15  h.  Ed.  680,  holding  presumption  in  favor  of  authority  of 
Spanish  oflBcers  who  granted  land  in  California;  Crespin  v.  United  States, 
168  U.  S.  213,  42  L.  Ed.  440,  18  Sup.  Ct.  54,  discussing  authority  of  Spanish 
and  Mexican  officers  to  grant  lands;  Winter  v.  United  States,  Hempst. 
379,  Fed.  Cas.  17,895,  holding  grant,  however  extensive,  presumed  to  be 
within  Spanish  Governor's  authority;  Cervantes  v.  United  States,  5  Fed. 
Cas.  382,  applying  presumption  to  grant  by  Mexican  Governor  in  Cali- 
fornia; Hart  V.  Burnett,  15  Cal.  553,  presuming  necessary  action  by  cen- 
tral government  to  perfect  right  of  ayuntamientos  to  grant  lands;  Payne 
V.  Treadwell,  16  Cal.  230,  presuming  grant  by  alcalde  in  San  Francisco 
to  be  within  his  authority;  McNair  v.  Hunt,  5  Mo.  309,  presuming  sale 
of  decedent's  realty  under  Spanish  rule  to  have  been  valid;  Chambers  y. 
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Fisk;  22  Tex.  535,  presuming  acts  of  public  officer  acting  within  line  of 
his  duty  valid;  Sheldon  v.  Milmo,  90  Tex.  18,  20,  36  S.  W.  418,  419, 
holding  presumption  in  favor  of  validity  of  grant  by  Spanish  provincial 
Governor;  Devall  v.  Choppin,  15  La.  575,  recognizing  title  beginning  by 
grant  from  French  commandant  in.  Louisiana;  Chambers  v.  Fisk,  22  Tex. 
535,  applying  rule  to  acts  of  commissioner  empowered  to  issue  titles  to 
lands. 

Distinguished  in  United  States  v.  Cambuston,  7  Sawy.  587,  Fed.  Cas. 
14,713,  where  presumption  rebutted  by  peculiar  circumstances  of  case. 

Modified  in  Den  v.  Hill,  McAll.  487,  Fed.  Cas.  3784,  as  applied  to  Mexican 
Governors  of  California,  whose  powers  were  restricted. 

Power  to  fiant  lands  in  Z^ouisiana  and  West  Florida  was  transferred  from 
the  OoYemor  and  conferred  on  the  intendant  in  1798. 

Cited  in  Doe  d.  dem.  Commyns  v.  Latimer,  2  Fla.  80,  holding  intendant 
possessed  granting  in  West  Florida  after  1798. 

Bpaniah  provincial  officers  in  Louisiana  and  Florida,  having  authority 
to  grant  lands,  were  not  restricted  hi  royal  authority  in  the  exercise  thereof. 

Cited  in  Delassus  v.  United  States,  9  Pet.  135,  9  L.  Ed.  78,  holding  Gov- 
ernor's regulations  relating  to  grants  intended  to  control  only  subordinate 
officers;  Doe  v.  Latimer,  2  Fla.  82,  holding  quantity  of  grants  not  pre- 
scribed by  law;  Strother  v.  Lucas,  12  Pet.  440,  9  L.  Ed.  1148,  reviewing 
Spanish  provincial  land  laws;  United  States  v.  Delespine,  15  Pet.  334, 
10  L.  Ed.  758,  refusing  to  consider  effect  of  repeal  of  royal  order  of  1813; 
dissenting  opinion  in  United  States  v.  King,  7  How.  883,  12  L.  Ed.  955, 
majority  holding  certain  grant  invalid;  Serrano  v.  United  States,  5  Wall. 
461,  18  L.  Ed.  497,  holding  power  to  grant  land  in  California  not  extended 
to  priest  or  commandant ;  Sullivan  v.  Richardson,  33  Fla.  109, 156, 14  South. 
706,  721,  holding  authority  did  not  extend  to  granting  public  waters. 

Spanish  grants  in  Florida  upon  conditions  to  be  performed  with  reference 
to  the  land,  lapse,  and  land  reverts,  upon  failure  to  perform  them. 

Approved  in  Tiglao  v.  Insular  Government  of  Philippine  Islands,  215 
U.  S.  415,  54  L.  Ed.  258,  30  Sup.  Ct.  129,  Spanish  grant  in  Philippines 
receives  no  support  from  decree  authorizing  it  where  conditions  of  that 
decree  were  not  fulfilled ;  Florida  v.  Furman,  180  U.  S.  433,  45  L.  Ed.  610, 
21  Sup.  Ct.  443,  holding  limitations  of  act  of  May  23,  1828,  confirming 
Spanish  land  claims  recommended  for  confirmation  to  extent  of  league 
square  on  condition  that  full  release  of  all  claims  to  residue  be  filed,  ap- 
plicable to  all  claims,  perfect  or f not;  United  States  v.  Delespine,  15  Pet. 
333,  10  L.  Ed.  758,  holding  conditional  grant  had  lapsed  where  conditions 

not  performed. 

t 
By  acceptance  and  ratification  of  treaty  of  cession  of  Florida,  United 

States  is  precluded  from  maUng  any  exceptions  of  Spanish  land  grants  from 

its  provisions  not  specially  therein  excepted. 
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Cited  in  Mitchel  v.  United  States,  9  Pet.  735,  9  L.  Ed.  292,  confirming: 
Indian  grants  ratified  by  loeal  Spanish  authorities  before  cession;  Pollard 
V.  Kibbe,  14  Pet.  397,  398,  10  L.  Ed.  511,  512,  construing  the  special  cases 
provided  for  in  the  treaty  as  exceptions,  not  provisos. 

Fetitloiier  acquired  no*tltle  to  lands  surveyed  in  East  Florida  hj  virtue 
of  Ooyemor's  decree  upon  Ids  petition,  subsequent  to  date  fixed  hy  treaty, 
substitttting  such  land  for  portion  of  spedflc  descriptive  grant  prevously  made. 

Cited  in  Smith  v.  United  States,  10  Pet.  331,  9  L.  Ed.  444,  refusing  to 
confirm  indefinite  Spanish  grant  in  Missouri  not  surveyed  till  after  cession ; 
United  States  v.  Forbes,  15  Pet.  182,  10  L.  Ed.  704,  holding  title  not  ac- 
quired to  surveyed  lands  not  shown  to  be  within  grant. 

Distinguished  in  Chaires  v.  United  States,  3  How.  619,  11  L.  Ed.  753, 
denying  power  of  lower  court  to  open  decree  already  affirmed. 

A  specific  grant  of  land  In  East  Florida  by  Governor  before  time  limited 
In  treaty  might  be  surveyed  after  such  time. 

Cited  in  Smith  v.  United  States,  10  Pet.  331,  9  L.  Ed.  444,  holding 
specific,  descriptive  ^  grants  made  before  cession  valid,  though  not  sur- 
veyed till  afterward. 

Miscellaneous.  Cited  in  United  States  v.  Clarke,  9  Pet.  168,  9  L.  Ed. 
90,  similar  case  between  same  parties;  Strother  v.  Lucas,  12  Pet.  436, 

9  L.  Ed.  1147,  holding  laws  of  ceded  territory  continued  in  force  until 
altered  by  new  government;  Pollard  v.  Kibbe,  14  Pet.  419,  10  L.  Ed.  1011, 
referring  incidentally  to  benefits  gained  by  treaty  of  cession  of  Florida; 
Bissell  V.  Penrose,  8  How.  331,  12  L.  Ed.  1101,  laying  the  case  out  of  view 
in  considering  case  based  on  later  congressional  act;  Zia  v.  United  States, 
168  U.  S.  206,  42  L.  Ed.  437,  18  Sup.  Ct.  45,  referring  incidentally  to  cor- 
respondence between  Saavedra  and  Duke  of  Allegon's  agent;  Sheldon  v. 
Milmo,  90  Tex.  14,  36  S.  W.  415,  holding  royal  order  of  January  4,  1813, 
not  repealed  August  22,  1814. 

8  Pet.  470-474,  8  Ii.  Ed.  1013,  UNITED  STATES  V.  EICHABD. 

Confirmation  of  survey  conditionally  upon  its  not  containing  more  than 
amount  granted  is  erroneous  when  it  confessedly  does  contain  a  larger  amount^ 
and  should  be  reverMd  as  to  ezceM. 

Distinguished  in  United  States  v.  Breward,  16  Pet.  147,  10  L.  Ed.  918, 

discussing  admissibility  of  survey. 

Miscellaneous.  Cited  in  Strother  V.  Lucas,  12  Pet.  439,  9  L.  Ed.  1148» 
upon  prima  facie  presumption  of  authority  of  officer  making  grants. 

8  Pet.  475-476^  8  L.  Ed.  1015,  UNITED  STATES  v.  HUEBTAS. 

Concession  of  land  with  condition  to  use  same  for  raising  cattle,  followed 
by  grant  of  complete  title,  was  properly  confirmed  to  grantee. 

Cited  in  Zia  v.  United  States,  168  U.  S.  203,  42  L.  Ed.  438,  18  Sup.  Ct. 
44|  as  instance  of  concession  of  right  of  pasturage. 
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Distinguished  as  to  facts  in  Zia  v.  United  States,  168  U.  S.  206,  42  L.  Ed, 
437,  18  Sup.  Ct.  45,  where  concession  was  of  right  of  pasturage  only. 

Miscellaneous.  Cited  in  Strother  v.  Lucas,  12  Pet.  439,  9  L.  Ed.  II489 
upon  prima  facie  presumption  of  authority  of  officer  making  grants. 

8  Pet.  477,  8  L.  Ed.  1016,  UNITED  STATES  ▼.  GOMEZ. 
Not  cited. 

8  Pet.  478,  8  L.  Ed.  1016,  XJNITED  STATES  ▼.  FLEMING'S  HEISa 

Grant  of  complete  title  to  land  by  Spanish  Governor  in  East  Florida  is 
yalid  to  extent  tliereof . 

Cited  in  Buyck  v.  United  States,  16  Pet.  224,  10  L.  Ed.  719,  holding 
court  would  go  a$  far  as  possible  to  determine  locality  of  grant. 

Miscellaneous.  Cited  in  Strother  v.  Lucas^  12  Pet.  439,  9  L.  Ed.  1148, 
upon  prima  facie  presumption  of  authority  of  officer  making  grants. 

8  Pet.  479^88,  8  Ii.  Ed.  1016,  UNITED  STATES  Y.  IJSVI. 

Miscellaneous.  Cited  as  instance  of  grant  confirmed  in  dissenting 
opinion  in  United  States  v.  Boisdore,  11  How.  102,  13  L.  Ed.  622. 

8  Pet.  484,  8  Ii.  Ed.  1018,  UNITED  STATES  ▼.  TOUNGE. 

Miscellaneous.  Cited  in  Strother  v.  Lucas,  12  Pet.  439,  9  L.  Ed.  1148, 
upon  prima  facie  presumption  of  authority  of  officer  making  grants. 

8  Pet.  485-487,  8  Ii.  Ed.  1018,  X7NITED  STATES  Y.  HEBNANDEZ. 

Discrepancy  in  name  of  small  stream  in  survey  otherwise  conforming 
to  grant  will  not  vitiate  title  where  no  objection  made  in  lower  court. 

Cited  in  Mitchel  v.  United  States,  9  Pet.  734,  9  L.  Ed.  291,  holding  grant 
V  should  be  broadly  construed. 

Jmscellaneous.  Cited  in  Strother  v.  Lucas,  12  Pet.  439,  9  L.  Ed.  1148, 
upon  prima  facie  presumption  of  authority  of  officer  making  grants. 

8  Pet.  488-491,  8  L.  Ed.  1019,  UNITED  STATES  Y.  HUEBTAS. 

No  title  was  acquired  by  survey  of  lands  in  Florida  ordered  after 
January  24,  1818,  and  based  on  grant  made  prior  thereto,  not  designating  such 
lands. 

Cited  in  Buyck  v.  United  States,  15  Pet.  224,  10  L.  Ed.  719,  holding 
indefinite  grant  no  basis  for  survey. 

Distinguished  in  Chaires  v.  United  States,  3  How.  619,  11  L.  Ed.  753, 
holding  questicm  of  sufficient  definiteness  of  grant  closed  hy  Supreme  Court 
decree. 

Miscellaneous.  Cited  in  Strother  v.  Lucas,  12  Pet.  439,  9  L.  Ed.  1148, 
upon  question  of  presumption  in  favor  of  granting  officer's  authority. 
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a  Pet.  492-493,  8  L.  Ed.  1020,  UNITED  STATES  ▼.  FATIO. 
Not  cited. 

8  Pet.  494,  8  L.  Ed.  1021,  UNITED  STATES  Y.  aiBSON.       . 
Not  cited. 

8  Pet.  496-525,  8  L.  Ed.  1021,  OABBINaTON  ▼.  MEBOHAKTS'  IKS.  OO. 

Wbere  policy  contains  exception  of  loss  by  seizure  or  detention  for  trade 
in  contraband  of  war,  seizure  or  detention  must  be  bona  fide  and  upon  reason- 
able ground — ^based  upon  well-founded  suspicion — ^to  bring  case  wltbin  excep- 
tion. 

Cited  in  Stacey  v.  Emery,  97  U.  S.  646,  24  L.  Ed.  1036,  holding  "probable 
cause*'  means  same  thing  as  "reasonable  cause";  Dole  v.  New  England 
etc.  Ins.  Co.,  6  Allen,  394,  in  general  discussion  upon  meaning  of  word 
capture,"  in  warranty  in  policy. 


it 


Contraband  goods  are  subject  to  confiscation  If  captured,  but  not  so  tlie 
ship  or  otber  cargo  belonging  to  different  owners,  unless  latter  guUty  of  co- 
operation. 

Approved  in  The  Ely,  110  Fed.  673,  holding  charterer  not  liable  for  loss 
of  ship  by  stranding  where  master  and  crew  had  rendered  small  acts  of 
courtesies  to  blockading  fleet;  The  Bermuda,  3  Wall.  556,  18  L.  Ed.  206, 
condemning  neutral  ship  carrying  contraband  cargo,  where  pwners  guilty 
of  complicity;  The  Springbok,  5  Wall.  26,  IS  L.  Ed.  486,  confiscating  all 
of  the  cargo  l^longing  to  owners  of  contraband  portion;  The  Springbok, 
Blatchf.  Pr.  460,  Fed.  Cas.  13,264  (modified  in  s.  c,  5  Wall.  26,  18  L.  Ed. 
486),  condemning  vessel  and  cargo  sailing  under  false  papers;  The  Peter- 
hoflP,  Blatchf.  Pr.  549,  Fed.  Cas.  11,024,  holding  sailing  under  false  papers, 
such  co-operation  as  to  subject  vessel  carrying  contraband  of  war; 
Szymanski  v.  Plassau,  20  La.  Ann.  92,  96  Am.  Dec.  383,  holding  breach  of 
blockade  not  personal  offense  vitiating  contracts  growing  therefrom. 

Seizure  or  detention  bona  fide,  made  on  account  of  Ulldt  or  contraband 
trade,  are  within  scope  of  exception  whetber  condemnation  or  acquittal  fol- 
lows. 

Cited  in  Magoun  v.  New  England  etc.  Ins.  Co.,  1  Story,  165,  Fed.  Cas. 
8961,  and  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  615,  Fed.  Cas.  1793, 
construing  exception  to  apply  to  case  of  justifiable  seizure  irrespective 
of  grounds  for  condemnation. 

Effect  of  carriage  of  contraband  upon  marine  insuranee.    Note,  6 
S.  R.  0.  64. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  994. 

Miscellaneous.  Cited  in  Pierce  v.  The  Alberto,  19  Fed.  Cas.  633,  hold- 
ing materialman's  lien  on  vessel  was  lost  by  lapse  of  time;  Jerome  ▼. 
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Hopkins,  2  Micb;  100,  constming  mortgage  most  strongly  against  mort- 
gagor. 

8  Pet.  526-527,  8  L.  Ed.  10S2,  DENEALE  ▼.  STUMP'S  EXECUTORS. 

Writ  of  error,  omitting  to  state  the  names  of  tbe  parties  or  in  tbe  name 
of  A,  B  "and  otliers/'  is  fatally  defective. 

Approved  in  Florida  v.  Canfield,  40  Fla.  58,  23  South.  598,  following 
rule;  Wilson's  heirs  v.  Insurance  Co.,  12  Pet.  141,  9  L.  Ed.  1032,  dismissing 
writ  of  error  in  name  of  "Heirs  of  Nicholas  Wilson";  Smith  v.  Clark,  12 
How.  22,  13  L.  Ed.  876,  overraling  motion  to  docket  and  dismiss  where 
names  of  all  parties  not  stated  in  certificate;  The  Protector,  11  Wall.  86, 
87,  20  L.  Ed.  48,  dismissing  appeal  taken  in  name  of  "Freeborn  &  Com- 
pany" without  disclosing  who  jconstituted  "Company" ;  Simpson  v.  Greeley, 
20  Wall.  158,  22  L.  Ed.  $39,  dismissing  writ  of  error  where  all  parties  not 
named;  The  City  of  Lincoln,  19  Fed.  461,  dismissing  appeal  where  bond 
omitted  to  name  the  intervening  libelants;  Whitlock  v.  Willard,  18  Fla. 
158,  dismissing  appeal  for  omission  of  parties;  s.  c,  18  Fla.  162  (on 
rehearing),  holding  appeal  defective,  but  permitting  amendment;  State  v. 
Canfield  (Fla.),  23  South.  598,  42  L.  R.  A.  80,  holding  writ  issued  in  name 
of  Andrew  "et  al."  fatally  defective;  Morris  v.  Wiley,  2  Ga.  287,  and 
Carey  v.  Rice,  2  Ga.  409,  dismissing  writs  of  error  on  judgment  against 
appellant  and  security  for  omission  to  join  security;  Beall  v.  Fox,  4  Ga. 
403,  holding  omission  of  parties'  names  from  writ  of  error  fatal  defect; 
Cameron  v.  Sheppard,  71  Ga.  782,  dismissing  writ-of  error  for  omission  of 
parties;  Mclntyre  v.  Sholty,  139  111.  177,  29  N.  E.  44,  holding  all  parties 
must  be  joined  in  writ  of  error,  or  summoned  and  severed;  McClure  v. 
Taylor,  38  Ind.  428,  dismissing  appeal  from  joint  judgment  by  only  part 
of  the  defendants;  Lovejoy  v.  Irelan,  17  Md.  527,  79  Am.  Dec.  668,  dis- 
missing appeal  by  one  defendant  from  joint  decree  against  several;  Estis 
V.  Trabue,  128  U.  S.  229,  32  L.  Ed.  438,  9  Sup.  Ct.  59,  upon  failure  of  writ 
to  disclose  parties;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,  39  L.  Ed. 
726,  15  Sup.  Ct.  627,  holding,  under  congressional  act,  writ  amendable  by 
substituting  name  of  successor  to  administrator  originally  party  thereto; 
Kentucky  S.  M.  Co.  v.  Day,  2  Sawy.  471,  Fed.  Cas.  7719,  holding  persons 
designated  in  introductory  part  and  prayer  of  bill  by  fictitious  names  not 
thereby  made  parties;  Whitlock  v.  Willard,  18  Fla.  158,  on  rehearing  re- 
viewing cases,  holding  appeal  defective  for  omission  of  parties  but  per- 
mitting amendment. 

Distinguished  in  Mussina  v.  Cavazos,  6  Wall.  362,  18  L.  Ed.  812,  review- 
ing cases,  holding  description  of  parties  in  writ  as  plaintiffs  and  defend- 
ants in  error  not  fatal  defect;  Gumbel  v.  Pitkin,  113  U.  S.  548,  28  L.  Ed. 
1129,  5  Sup.  Ct.  617,  where  writ  followed  designations  of  parties  in  pro- 
ceedings in  lower  court,  who  there  appeared  by  firm  names ;  Estis  v.  Trabue, 
128  U.  S.  229,  32  L.  Ed.  438,  9  Sup.  Ct.  59,  where  writ  taken  out  in  firm 
name  but  parties*  names  appeared  in  record,  amendment  permissible;  Van 
Horn  v.  The  Natchez,  27  Fed.  310,  where  appeal  not  dependent  on  defective 
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bond,  being  taken  by  petition  and  citation;  Guarantee  Trust  etc.  Co.  v. 
Buddington,  23  Fla.  520,  2  South.  888,  holding  appeal  good  where  body  of 
citation  showed  all  the  parties. 

Writ  of  error.    Note,  91  Am.  Dec.  194. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  839. 

Writ  of  error.  If  dismissed  for  omission  to  name  all  the  parties^  a  new 
writ  in  due  form  may  he  thereafter  brought. 

Cited  in  Loring  v.  Wittioh,  16  Fla.  326,  permitting  amendment  of  writ 
of  error  to  conform  to  record;  Whitlock  v.  Willard,  18  Fla.  162,  holding 
appeal  defective  for  omission  of  parties  but  permittii^  amendment. 

8  Pet.  528-^31,  8  L.  Ed.  1033,  DENEAUS  V.  ARCHER. 

Scire  facias  on  a  judgment  against  Judgment  debtor's  ezecutriz,  not  being 
an  execution,  and  execution  on  such  scire  facias  not  being  on  the  original 
judgment,  do  not  prevent  running  of  statute  which  positively  bars  revivor  of 
judgment  in  ten  years,  where  execution  not  issued  thereon. 

Cited  in  Ingle  v.  Jones,  9  Wall.  496,  19  L.  Ed.  624,  holding  judgment 
against  administrator,  in  District  of  Columbia,  does  not  prevent  statute 
running  in  heir's  favor;  Laidley  v.  Kline,  23  W.  Va.  579,  arguendo 

In  Virginia,  Judgment  against  executors  cannot  bind  or  in  any  manner 
affect  the  heirs. 

Approved  in  Keefe  v.  Malone,  3  McAr.  (D.  C.)  242,  judgment  against 
executor  for  claim  against  deceased  is  not  evidence  in  suit  against  devisee 
for  unsatisfied  residue  although  devisee  and  executor  are  same  person; 
Gwynn  v.  Hamilton,  29  Ala.  236,  holding  judgment  recovered  against  third 
persons  by  husband,  as  wife's  administrator,  did  not  estop  distributees; 
Robertson  v.  Wright,  17  Qratt,  540,  holding  administration  account  settled 
in  cause  to  which  heirs  are  not  parties  not  evidence  against  them;  Brewis 
v.  Lawson,  76  Va.  40,  holding  heirs  not  bound  by  judgment  against  per- 
sonal representative  in  suit  to  which  they  are  not  parties. 

8  Pet.  532-^537,  8  K  Ed.  1034,  BOON'S  HEIES  ▼.  Omi.ES. 

Prayer  for  general  relief  in  bill  entitles  plaintiff  to  any  relief  which  may 
be  granted  thereunder,  not  inconsistent  with  the  specific  relief  for  which  he 
asks. 

Cited  in  Boone  v.  Chiles,  10  Pet.  228,  9  L.  Ed.  406,  following  rule;  Rhode 
Island  V.  Massachusetts,  12  Pet.  732,  9  L.  Ed.  1263,  holding,  under  general 
prayer  for  "further  relief,"  plaintiff  entitled  to  any  relief  possible  con- 
sistently with  specific  prayer;  dissenting  opinion  in  Decatur  v.  Paulding, 
14  Pet.  600|  10  L.  Ed.  609,  majority  denying  jurisdiction  of  court  to  grant 
relief. 
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Joinder,  as  codef endants,  of  some  holders  of  the  naked  legal  title  and 
nonjoinder  of  others  who  are  not  within  court's  Jurisdiction,  none  of  whom 
are  indispensable  to  determination  of  the  main  issue,  will  not  oust  Jurisdic- 
tion as  to  parties  properly  before  the  court. 

Cited  in  Boone  v.  Chiles,  10  Pet.  219,  9  L.  Ed.  403,  following  rule; 
Chicago  etc.  R.  R.  Co.  v.  Howard,  7  Wall.  415,  19  L.  Ed.  122,  holding  non- 
joinder of  stockholders,  fully  represented  by  parties  before  court,  not  fatal 
to  jurisdiction;  Harrison  v.  Urann,  1  Story,  66,  Fed.  Cas.  6146,  dispensing 
with  joinder  of  one  who  would  oust  jurisdiction,  where  controversy  de- 
terminable as  to  others;  Rateau  v.  Bernard,  3  Blatchf.  248,  Fed.  Cas. 
11,579,  holding  jurisdiction  not  impaired  by  making  alien  not  a  material 
party  codef endant  with  citizen ;  Smith  v.  Ford,  48  Wis.  137,  2  N.  W.  144, 
holding  jurisdiction  not  defeated  as  to  beneficiary  in  absence  of  mere 
trustee  as  party. 

Distinguished  in  Smith  v.  Rines,  2  Sumn.  350,  Fed.  Cas.  13,100,  holding 
different  rules  as  to  parties  applicable  in  ^ommon-law  action. 

Heirs  of  assignor  who  has  parted  with  all  his  equitable  interest  are  not 
necessary  parties  to  controversy  between  assignee  and  one  claiming  under 
hiyn. 

Cited  in  Lynchburg  Iron  Co.  v.  Tayloe,  79  Va.  674,  holding  assignor 
who  retains  no  interest  not  neeessary  party.      / 

Where  parties  having  no  Interest  in  the  contest,  and  against  whom  no 
decree  is  asked,  are  Joined,  an  admitted  allegation  that  they  are  a  certain 
person's  heirs  need  not  be  proved,  though  some  of  them  have  not  appeared. 
Cited  in  Boone  v.  Chiles,  10  Pet.  219,  9  L.  Ed.  403,  following  role. 

8  Pet.  533^56,  8  L.  Ed.  10S6,  THE  YIEGIN  V.  VTFHIUS. 

Bottomry  bond  is  not  invalid,  except  as  to  the  excess,  when  taken  for  a 
larger  sum  than  was  properly  the  subject  of  such  a  loan. 

Cited  in  Fumiss  v.  Brig  Magoun,  01c.  65,  Fed.  Cas.  5163,  holding  bond 
bad  only  as  to  sums  not  properly  subject  of  such  loan;  The  Serapis,  37 
Fed.  438,  holding  bottomry  bonds  subject  to  correction  in  admiralty  court ; 
Stirling  v.  Nevasso  Phosphate  Co.,  35  Md.  141,  6  Am.  Rep.  379,  holding 
bottomry  bond  invalid  pro  tanto  where  owner's  credit  attempted  to  bo 
pledged  thereby. 

Distinguished  in  Carrington  v.  Pratt,  18  How.  67,  15  L.  Ed.  268,  holding 
void,  bottomry  bond  fraudulently  taken  for  larger  sum  than  was  advanced ; 
Greely  v.  Smith,  3  Wood.  &  M.  251,  253,  Fed.  Cas.  5750,  holding  bond 
given  for  pre-existing  indebtedness  to  survive,  notwithstanding  loss  of 
ship,  wholly  bad. 

By  general  maritime  law,  advances  In  foreign  port  for  supplies,  repairs 
and  necessary  expenses  of  ship  constitute  valid  lien  thereon,  enforceable  in 
rem  in  American  admiralty  courts. 
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Approved  in  The  Iris,  100  Fed.  109,  holding  wort  done  in  fitting  vessel 
for  different  trade  at  instance  of  equitable  owner  gives  lien  enforceable 
against  vessel  under  Pub.  Stats.  Mass.,  c.  192,  §  14 ;  Thomas  v.  Osbom, 
19  How.  28,  15  L.  Ed.  637,  holding  vessel  impliedly  hjrpothecated  by  master, 
to  furnishers  of  repairs  and  supplies  in  foreign  port;  Southern  Bank  v. 
The  Alexander  McNeil,  22  Fed.  Gas.  819,  holding  misapplication  of  funds, 
by  master,  without  lender's  knowledge,  does  not  defeat  latter's  lien;  The 
J.  E.  Rumbell,  148  U.  S.  12,  37  L.  Ed.  347,  13  Sup.  Ct.  600,  and  The  Glide, 
167  U.  S.  610,  42  L.  Ed.  297, 17  Sup.  Ct.  931,  discussing  law  of  liens  by  local 
statute  in  home  port ;  Randall  v.  Roche,  30  N.  J.  L.  222,  82  Am.  Dec.  234, 
holding  supplies  obtained  on  master's  personal  credit  not  a  lien. 

Distinguished  in  Carrington  v.  Pratt,  18  How.  67,  16  L.  Ed.  268,  hold- 
ing bond  void  where  objectionable  items  were  fictitious,  inserted  with  in- 
tent to  defraud  third  persons. 

Master's  authority  to  hypothecate  ship  and  cargo.    Note,  63  Am.  Dec 

642. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  3999 

423,  424,  429. 

Courts  of  admiralty  are  not  governed  by  the  strict  rules  of  the  common 
law,  but  act  upon  enlargetj^  principles  of  eiinlty. 

Approved  in  The  Colopibia,  197  Fed.  665,  if  sum  agreed  to  be  paid  for 
delay  in  completing  repairs  on  ship,  Court  of  Admiralty  will  not  enforce 
payment ;  Toledo  S.  S.  Co.  v.  Zenith  Transp.  Co.,  184  Fed.  399,  106  C.  C.  A. 
501,  submission  to  arbitrators  of  question  of  liability  and  amount  of  dam- 
ages in  collision  may  not  be  revoked  by  loser  on  common-law  principles 
after  former  question  is  decided,  since  this  was  in  effect  principal  issue 
submitted;  Kerr  v.  Schwaner,  177  Fed.  666,  101  C.  C.  A.  285,  provision 
in  charter-party  allowing  charterer  fourteen  days  for  loading  exclusive 
of  holidays,  etc.,  is  not  construed. by  Court  of  Admiralty  to  include 
holidays  unexpectedly  declared  on  which  usual  business  did  not  cease; 
Watts  V.  Camors,  115  U.  S.  361,  29  L.  Ed.  409,  6  Sup.  Ct.  94,  hold- 
ing  actual  damages  only  recoverable  for  breach  of  charter-party;  O'Brien 
V.  Miller,  168  U.  S.  297,  42  L.  Ed.  473,  18  Sup.  Ct.  144,  interpret- 
ing bottomry  bond  according  to  equitable  principles;  Fumiss  v.  Brig 
Magoun,  01c.  65,  Fed.  Cas.  5163,  holding  bottomry  bond  invalid  only  as 
to  sums  not  properly  included  therein;  Packard  v.  Sloop  Louisa,  2  Wood. 
&  M.  60,  Fed.  Cas.  10,652,  applying  equitable  principles  to  stale,  doubtful 
claim  for  wages ;  Joy  v.  Allen,  2  Wood.  &  M.  323,  Fed.  Cas.  7552,  holding 
claim  by  one  of  crew  for  proportion  of  oil  lost  from  whaler  bad  for  stale- 
ness ;  Richmond  v.  New  Bedford  Copper  Co.,  2  Low.  317,  Fed.  Cas.  11,800, 
holding  admiralty  courts  apply  equitable  principles  in  giving  effect  to  joint 
contracts;  The  Eureka,  2  Low.  419,  Fed.  Cas.  4547,  holding,  technically 
invalid  bond;  taken  in  good  faith  for  honest  advance^  is  -a  tacit  hypotheca- 
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tion ;  Lot  of  Whalebone,  51  Fed.  925,  allowing  salvage  for  whalebone  saved 
from  stranded  ship. 

In  li1>el  on  l)ottonu7  1>oncl,  wbere  necessity  for  supplies  has  been  made 
out,  hurden  is  on  owners  to  sHow  they  could  have  been  obtained  on  owner's 
personal  credit. 

Approved  in  The  Wyandotte,  145  Fed.  326,  following  rule;  The  Grape- 
shot,  9  Wall.  140,  19  L.  Ed.  656,  holding,  where  personal  credit  not  shown, 
necessity  for  bottomry  established  by  proving  repairs  necessary ;  The  Lulu, 
10  Wall.  202,  19  L.  Ed.  909,  presuming  necessity  for  credit,  supplies  being 
necessary,  and  credit  of  owners  not  being  shown;  O'Brien  v.  Miller,  168 
U.  S.  309,  42  L.  Ed.  477,  18  Sup.  Ct.  148,  holding,  where  necessity  for 
h^npothecation  shown,  burden  was  on  parties  questioning  master's  author- 
ity to  execute  bond;  The  Fortitude,  3  Sumn.  258,  Fed.  Gas.  4953,  and  The 
Kathleen,  2  Ben.  461,  Fed.  Cas.  7624,  holding,  necessity  being  shown,  onus 
is  on  owner  to  show  other  known  sources  of  credit  existed;  The  Sarah 
Starr,  1  Sprague,  458,  Fed.  Cas.  12,354,  reaffirming  rule;  The  Fortitude, 
3  Sumn.  236,  Fed.  Cas.  4953,  holding  burden  first  on  party  claiming 
hypothecation  to  show  necessity  therefor. 

'Wbere  advances  are  made  on  engagement  for  bottomry  security,  it  makes 
no  difference  that  bond  was  not  given  till  after  advances  made,  or  tbat  mas- 
ter's personal  credit  was  relied  on  as  auxiliary  thereto. 

Cited  in  Fumiss  v.  Brig  Magoun,  01c.  63,  Fed.  Cas.  5163,  holding  reli- 
ance on  master's  credit  made  no  difference  where  advance  made  on  en- 
gagement for  bond;  The  Panama,  01c.  350,  Fed.  Cas.  10,703,  holding  it 
not  necessary  that  advances  shall  precede  execution  of  bond;  Burke  v. 
Brig  Rich,  1  Cliff.  315,  Fed.  Cas.  2161,  holding  bottomry  bond,  previously 
agreed  upon,  properly  given  to  secure  payment  for  supplies  furnished  on 
ship's  credit;  The  Brig  Ann  C.  Pratt,  1  Curt.  349,  Fed.  Cas.  409,  holding 
previous  agreement  for  bond  essential;  The  Dora,  34  Fed.  345,  allowing 
no  priority,  as  between  advances  on  different  days,  under  same  engage- 
ment for  bottomry  bond;  Gardner  v.  The  White  Squall,  9  Fed.  Cas.  1203, 
holding  bottomry  bond,  given  to  secure  five  months  old  debt;^  contracted 
under  no  expectation  therefor,  void. 

Seamen  have  prior  lien  on  ship  and  proceeds  for  wages  as  well  as  per- 
sonal claim  against  owners. 

Cited  in  Pitman  v.  Hooper,  3  Sumn.  59,  Fed.  Cas.  11,185,  holding  sea- 
men entitled  to  full  wages  out  of  partial  indemnity  paid  for  captured  ship; 
The  America,  1  Fed.  Cas.  613,  holding  demand  for  seamen's  wages  takes 
precedence  of  all  other  demands;  Assign  v.  The  G.  B.  Lamar,  2  Fed.  Cas. 
69,  holding  unsatisfied  judf^ent,  in  common-law  court,  against  master 
does  not  bar  recovery  de  novo  in  admiralty. 

Bottomry  holder  has  personal  claim  against  owners  for  amount  of  sea- 
men's wages  paid  out  of  the  fund  subject  to  his  lien. 


8  Pet.  538-556 
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Cited  in  The  Dora,  34  Fed.  349,  holding  claim  of  libelant  who  advanced 
money  for  mariner's  wages  prior  to  bottomiy  bond. 

Distinguished  in  Force  v.  Providence  etc.  Ins.  Co.,  35  Fed.  777,  hold- 
ing, under  German  law,  master  did  not  bind  owner  personally,  by  ordinary 
maritime  contracts. 

Owner  to  whom  ship  was  deliyered  npon  admiralty  stlpnlation  and  ap- 
praisement cannot  claim  ship  to  he  of  less  valne  in  his  hands,  nor  deduct 
other  liens  discharged  hy  him  for  which  owners  Jointly  liahle. 

Approved  in  The  Iris,  100  Fed.  114,  holding  admiralty  court  may  reduce 
amount  of  stipulation  to  actu&l  value  of  vessel  where  stipulation  given 
under  misapprehension  as  to  value  of  vessel;  Braithwaite  v.  Jordan,  5 
N.  D.  207,  31  L.  R.  A.  244,  66  N.  W.  704,  holding  admiralty  courts  can 
summarily  render  judgment  against  stipulators  upon  admiralty  stipulation 
given  during  same  proceeding. 

In  England  and  America,  owners  are  personally  liable  on  bottomry  bonds, 
to  extent  of  the  fund  pledged,  which  has  come  iiito  their  hands,  hut  not  be- 
yond it. 

Cited  in  Delaware  Mutual  etc.  Ins.  Co.  v.  Gossler,  96  U.  S.  655,  656,  24 
L.  Ed.  867,  holding  bottomry  bondholder  entitled  to  proceeds  of  property 
salved  in  preference  to  insurer;  The  Bark  Irma,  6  Ben.  7,  8,  Fed.  Cas.  7064, 
holding  owners  liable  on  bottomry  bond  only  to  extent  of  fund  pledged  in 
their  hands ;  Greely  v.  Smith,  3  Wood.  &  M.  250,  Fed.  Cas.  5750,  holding  lia- 
bility, notwithstanding  loss  of  vessel,  fatal  to  bond  as  in  bottomry;  Naylor 
V.  Baltzell,  Taney,  64,  Fed.  Cas.  10,061,  holding  hypothecation  of  cargo 
by  master  does  not  render  owners  responsible  beyond  value  of  ship'  and 
freight;  Pope  v.  Nickerson,  3  Story,  478,  Fed.  Cas.  11,274,  holding  master's 
authority  to  bind  owners  regulated  by  Taws  of  owner's  country;  Morrison 
V.  The  Unicorn,  5  Hughes,  81,  Fed.  Cas.  9849,  holding  suit  on  bottomry 
bond  is  in  rem,  except  in  cases  of  misconduct  or  subtraction;  Delaware 
etc.  Ins.  Co.  v.  Gossler,  1  Holmes,  482,  Fed.  Cas.  3766,  holding  borrower 
on  bottomry  liable  only  for  salved  effects  in  case  of  loss;  Force  v.  Provi- 
dence etc.  Ins.  Co.,  35  Fed.  778,  where  liability  limited  to  value  of  ship 
and  freight;  The  Serapis,  37  Fed.  441,  holding  liability  confined  to  value 
of  ship  unless  master  expressly  pledges  his  own  property;  Stirling  v. 
Nevassa  Phosphate  Co.,  35  Md.  141,  6  Am.  Rep.  379,  holding  master  could 
not  by  bottomry  pledge  ship  and  also  owner's  personalty. 

Distinguished  in  The  Nora,  181  Fed.  846,  libel  in  rem  against  ship  for 
injuries  resylting  in  death  cannot  be  maintained  nor  amended  to  be  in 
personam. 

Miscellaneous.  Cited  in  The  Fortitude,  3  Sumn.  264,  Fed.  Cas.  4953, 
holding  master's  testimony  admissible  on  question  of  necessity  for 
hoypothecation. 
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8   Pet.    557-587,    8   L.    Ed.    1043,    HAZARD'S    ADMZNI8TRATOB   ▼.    NEW 
EKOI.AND  MARINE  INS.  CO. 

Wliere^  policy  is  written  on  foreign  yeeMl  belonging  to  foreign  country, 
nnderwritex  is  presmned  to  know  common  oeftges  of  trade  as  to  equipment 
and  what  constitutes  "seawortbiness"  according  to  custom  of  port. 

Cited  in  Grant  v.  Lexington,  etc.  Ins.  Co.,  5  Ind.  28,  61  Ami  Dec.  79, 
holding  insurers  presumed  to  know  and  bound  by  usages  of  trade  in  which 
vessel  engaged. 

Distinguished  in  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  249, 12  L.  Ed. 
1067,  holding  presumption  that  insurer  has  obtained  information  as  to 
premises  insured  in  absence  of  representations  rests  on  different  ground. 

Local  custom  or  usage  as  binding  nonresident.    Note,  19  Ann.  Gas. 
946. 

In  every  policy  there  is  an  implied  warranty  of  seaworthiness,  as  deter- 
mined by  usages  of  port  where  vessel  fitted  out  with  reference  to  destined 
voyage,  which  Is  condition  precedent  on  part  of  insured. 

Cited  in  Higgie  v.  National  Lloyds,  11  Biss.  401,  14  Fed.  148,  holding 
policy  had  never  attached  to  unseaworthy  vessel;  Donnally  v.  Merchants' 
etc.  Ins.  Co.,  28  La.  Ann.  940,  26  Am.  Rep.  ISO,  admitting  rule,,  but  holding 
vessel  had  complied  therewith. 

Seaworthiness  in  marine  insurance.    Note,  58  Am.  Dec.  671. 

Implied    warranty    of    seaworthiness    of    vessel    insured.    Note,    14 
E.  R.  0.  67,  68. 

Assured  in  making  representation  for  Insurance  that  a  ship  was  "cop- 
pered" was  bound  by  the  usage  and  meaning  of  the  term  in  place  where  ship 
was  and  from  which  he  wrote  and  not  of  place  where  Insurance  effected. 

Cited  in  Franklin  Ins.  Co.  etc.  v.  Humphry,  65  Ind.  557,  82  Am.  Rep.  84, 
holding  evidence  of  insurer's  alleged  negligence  in  not  moving  wharf-boat 
from  where  lying^by  terms  of  policy  inadmissible. 

Distinguished  in  Wright  v.  Sun  etc.  Ins.  Co.,  30  Fed.  Cas.  705,  holding 
contract  governed  by  law  of  the  State  whence  issued. 

Law  governing  insurance  contract.    Note,  19  Ann.  Oas.  89. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  R.  A.  856. 

Admissibility  of  evidence  of  custom  or  understanding  of  merchants 
to  explain  ambiguous  expressions  in  policy.    Note,  14  E.  R.  0.  47,  48. 

Parol  evidence  as  to  usage  in  interpretation  of  written  contracts. 
Note,  14  E.  R.  0.  673. 

Where  any  fact  material  to  the  risk  is  misrepresented,  the  poUcy  is  void, 
irrespective  of  way  in  which  loss  arises. 

Cited  in  Clark  v.  Manufacturers '  Ina.  Co.,  2  Wood.  &  M.  489,  Fed.  Cas. 
2829  (reversed,  8  How.  249,  12  L.  Ed.  1067),  holding  insurance  vitiated 
by  subsequent  material  deviation  from  representations;  NicoU  v.  American 
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Ins.  Co.,  3  Wood,  ft  M.  536,  Fed.  Caa.  10,259,  and  Higgle  v.  National  TJoyds, 
11  Biss.  402,  14  Fed.  148,  holding  policy  not  enforceable  when  based  upon 
material  misrepresentations;  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St. 
464,  69  Am.  Dec.  694,  distinguishing  between  representation  and  warranty. 

Loss  axlBlng  from  ordinary  occurrences,  snch  as  perforation  by  worms,  in 
sea  where  insured  Tessel  cruises^  are  not  within  terms  "perils  of  the  sea,** 
which  were  insured  against. 

Cited  in  The  Giles  Lorihg,  48  Fed.  469,  holding  injury  by  worms  not 
peril  of  the  sea;  Dupeyre  v.  Western  etc.  Ins.  Co.,  2  Rob.  (La.)  459,  38 
Am.  Dec.  221,  holding  natural  decay  and  ordinary  wear  and  tear  not 
within  policy;  The  Miletus,  5  Blatchf,  336,  Fed.  Cas.  9545,  holding  dam- 
ages to  cargo  by  vermin  not  ''perils  of  the  sea,"  within  exception  in  bill 
of  lading. 

Distinguished  in  Washington  etc.  Ins.  Co.  v.  R«ed,  20  Ohio,  210,  holdin<7 
loss  occasioned  by  waves  from  passing  steamer  within  perils  insured 
against. 

Perils  of  the  seas.    Note,  41  Am.  Dec.  285. 

What  is  ''peril  of  the  sea"  within  marine  insurance  policy.    Note, 
Ann.  Gas.  1912D,  1041. 

8  Pet.  688-590,  8  !■.  Ed.  1064,  EX  PARTE  MARTHA  BRADBTREET. 

Supreme  Court  will  not  interfere  with  exercise  of  discretion  by  lower 
court,  by  mandamus. 

Approved  in  Life  etc.  Ins.  Co.  v.  Adams,  9  Pet.  604,  9  L.  Ed.  245,  denying 
mandamus  to  compel  judge  to  render  a  specific  judgment;  Towle  v.  The 
State,  3  Fla.  210,  denying  mandamus  to  compel  officer  to  do  that  which 
lies  in  his  discretion;  Jelley  v.  Roberts,  50  Ind.  7,  denying  mandamus  to 
compel  allowance  of  specific  amendments  to  bill  of  exceptions;  Territory 
V.  Ortiz,  1  N.  M.  14,  denying  mandamus  to  compel  judge  to  proceed  to 
judgment  where  question  of  continuance  discretionary;  Decatur  v.  Pauld- 
ing, 14  Pet.  608,  11  L.  Ed.  616,  discussing  mandamus ;  Holmes  v.  Jennison, 
14  Pet.  629,  630,  632,  10  L.  Ed.  628,  629,  630,  discussing  forms  of  denial 
of  motion  for  mandamus;  People  v.  Pearson,  2  Scam.  204,  33  Am.  Dec 
448,  granting  writ  to  compel  signing  of  bill  of  exceptions;  Richardson  v. 
Farrar,  88  Va.  768,  15  S.  E.  120,  discussing  availability  of  mandamus  to 
compel  hearing  in  contested  election  case. 

Distinguished  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  956,  67 
L.  B.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  compel  circuit  judge 
to  vacate  order  staying  proceedings  pending  determination  of  appeals  in 
State  court. 

Delay  in  entry  of  judgment  on  verdict  in  case,  which  had  been  reinstated 
and  ordered  for  trial  in  obedience  to  mandamus  from  Supreme  Oourt,  caused 
by  Judge  taking  time  to  consider  motion  for  new  trial,  is  not  contempt. 
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Cited  in  State  v.  Cunningham,  33  W.  Va.  618,  11  S.  E.  80,  holding  delay 
in  settling  bill  of  exceptions,  as  required  by  mandamus,  not  contempt. 

8  Pet.  591-^99,  8  Ii.  Ed.  1Q56,  WHEATON  9t  DONAU>80N  Y.  FETEBS  h 
GSIOGS. 

Literary  proprietorsliip  of  author,  or  bis  assignee,  In  bis  manuscript,  is 
protected  by  common  law,  which  glTes  redress  against  anyone  who  deprives 
him  of  it  or  improperly  obtains  copy  for  purpose  of  publication. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  434,  56  L.  Ed.  496,  32  Sup. 
Ct.  263,  performance  of  unpublished  play  in  England  does  not  prejudice 
common-law  property  right  in  play  of  author  here ;  Walker  v.  Globe  News- 
paper Co.,  140  Fed.  306,  ^07,  upholding  right  to  sue  at  law  for  damages 
for  infringement  of  copyrighted  map;  Werckmeister  v.  American  Lith. 
Co.,  134  Fed.  325,  68  L.  R.  A.  591,  exhibition  of  original  copyrighted 
painting  at  academy,  at  which  no  person  was  entitled  to  copy  same,  and 
others  than  members  only  admitted  on  payment  of  fee,  without  notice  of 
copyright  thereon,  is  not  publication  avoiding  copyright;  Boucicault  v. 
Fox,  5  Blatchf.  97,  Fed.  Cas..  1691,  holding  defendants  had  no  right  to 
perform  plaintiff's  manuscript  play;  Osgood  v.  Allen,  1  Holmes,  187,  Fed. 
Cas.  10,603,  holding,  before  publication,  author  derives  no  additional 
benefit  from  copyright  statute;  Bartlett  v.  Crittenden,  5  McLean,  36,  Fed. 
Cas.  1076,  enjoining  publication  by  defendant  of  author's  manuscript 
work;  Crowe  v.  Aiken,  2  Hiss.  214,  Fed.  Cas.  3441,  holding  author  retains 
exclusive  right  to  produce  unpublished  play,  independent  of  copyright  law; 
Keene  v.  Wheatley,  14  Fed.  Cas.  196,  198,  206,  recognizing  author's  pro- 
prietorship of  unpublished  manuscript;  Keene  v.  Wheatley,  14  Fed!  Cas. 
193,  holding  parting  with  manuscript  copies  of  unprinted  composition  is 
mere  private  circulation;  Press  Publishing  Co.  v.  Monroe,  73  Fed.  199, 
38  U.  S.  App.  410,  holding  author's  common-law  right  in  manuscript 
not  impaired  by  copyright  legislation;  Tompkins  v.  Halleck,  133  Mass. 
36,  43  Am.  Rep.  484,  enjoining  unlicensed  representation  of  unprinted 
drama,  reproduced  from  copy  written  by  spectator  from  memory;  Banker 
V.  Caldwell,  3  Minn.  103,  104,  holding  action  lies  against  sheriff  for  copying 
unpublished  work  held  under  levy;  Palmer  v.  De  Witt,  47  N.  Y.  538,  540, 
7  Am.  Rep.  483,  485,  sustaining  author's,  and  his  assignee's,  proprietary 
right  in  unpublished  uncopyrighted  drama;  Taylor  v.  Carpenter,  2  Wood. 
&  M.  12,  Fed.  Cas.  13,785,  sustaining  recovery  for  use  of  alien  plaintiff's 
uncopyrighted  trademarks  for  purpose  of  deceit;  Parton  v.  Prang,  3  Cliff. 
549,  Fed.  Cas.  10,784,  affirming  author's  common-law  assignable  property 
in  unpublished  manuscript;  dissenting  opinion  in  Grigsby  v.  Breckinridge, 
2  Bush,  508,  majority  sustaining  right  to  enjoin  publicaton,  but  not  to 
recovery  of  one's  letters  to  his  wife. 

Distinguished  in  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  346,  52  L.  Ed. 
1092,  28  Sup.  Ct.  722,  literary  proprietorship  of  author  in  production  under 
Gommon  law  is  extinguished  by  publication;  Vernon  Abstract  Co.  y.  Wag- 
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goner  Title  Co.,  49  Tex.  Civ.  147,  107  S.  W.  920,  depositing  abstracts  of 
title  in  county  clerk's  office  is  publication  sufficient  to  'deprive  compiler 
of  common-law  property  right  in  them. 

Common-law  rights  in  intellectual  productions.    Notes,  9  L.  R.  A. 
(N.  S.)  174;  51  L.  R.  A.  357,  358,  373,  374. 

There  is  no  common  law  of  United  States  distinct  from  local  common  law 
adopted  hy  several  States,  from  that  of  England,  to  extent  that  such  law 
was  adapted  to  existing  local  conditions. 

Approved  in  Western  Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S.  101, 
45  L.  Ed.  770,  21  Sup.  Ct.  564,  holding  jprinciples  of  common  law  are 
operative  upon  all  interstate  commercial  transactions,  except  so  far  as 
they  are  modified  by  congressional  enactments;  Baldwin  y.  Eidman,  202 
Fed.  976,  common-law  doctrine  that  estate  for  years  is  chattel  is  not 
binding  in  construction  of  Federal  statute  providing  for  taxation  of  per- 
sonal property,  intention  of  Congress  appearing  to  have  been  otherwise; 
Hartford  Fire  Ins.  Co.  v.  Erie  R.  Co.,  172  Fed.  904,  statute  of  New  York 
permitting  assignment  of  rights  of  action  for  torts  is  enforceable  in 
Federal  courts  although  it  is  contrary  to  common  law;  Walker  v.  Qlobe 
Newspape&  Co.,  130  Fed.  696  (reversed  140  Fed.  305),  owner  of  copyrighted 
map  cannot  recover  damages  at  law  for  infringement  thereof;  In  re 
Burkell,  2  Alaska,  117,  stealing  of  dog  is  larceny;  Valentine  v.  Roberts, 
1  Alaska,  544,  issuance  and  service  of  order  of  arrest  in  civil  proceeding 
on  Sunday  is  void;  Katz  v.  Walkinshaw,  141  Cal.  123,  74  Pac.  767,  holding 
California  did  not  adopt  common-law  rule  that  owner  of  land  was  absolute 
owner  of  percolating  waters  beneath  surface  of  land;  Foley  v.  Harrison, 
233  Mo.  520,  136  S.  W.  371,  giving  keys  to  safe  deposit  box  then  in  hands 
of  tliird  party  is  sufficient  delivery  to  sustain  gift  causa  mortis  notwith- 
standing common-law  rule  requiring  notice  to  bailee ;  Saunders  v.  Southern 
Ry.  Co.,  167  N.  C.  381,  83  S.  E.  576,  question  of  negligence  in  action  under 
Federal  Employers '  Liability^  Act  is  determi;ied  alike  by  Federal  or  State 
decisions ;  Pennsylvania  v.  Wheeling  etc.  Bridge  Co.,  13  How.  564,  14  L.  Ed. 
268,  where  resort  had  to  court's  equitable  jurisdiction;  Smith  v.  Alabama, 
124  U.  S.  478,  31  L.  Ed.  512,  8  Sup.  Ct.  569,  and  Bucher  v.  Cheshire  R.  R. 
Co.,  125  U.  S.  584,  31  L.  Ed.  799,  8  Sup.  Ct.  978,  holding  the  common  law 
which  governs  any  particular  controversy  is  the  local  State  common  law; 
United  States  v.  Garlinghouse,  4  Ben.  205,  Fed.  Cas.  15,189,  holding 
common-law  rules  governed  Federal  courts  only  because  of  their  existence 
in  State  law;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  447, 
Fed.  Cas.  15,867,  holding  common  law  not  in  force  in  the  country  as  a 
whole;  MuUer's  Case,  17  Fed.  Cas.  976,  applying  jurisprudence  of  State 
where  arrest  made  in  extradition  case;  Russell  v.  Forty  Bales  of  Cotton, 
21  Fed.  Cas.  44,  holding  United  States  succeeded  to  none  of  the  pre- 
rogatives of  the  English  crown;  In  re  Barry,  42  Fed.  120,  Fed.  Cas.  1059 
(note  to  In  re  Burrus,  136  U.  S.  608,  34  L.  Ed.  507),  Federal  court  deny- 
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ing  habeas  corpus,  holding  jurisdiction  confined  to  special  constitutional 
and  statutory  grant;  Newport  News  etc.  Co.  v.  Howe,  52  Fed.  366,  Fed. 
Cas.  6172,  where  court  construed  and  applied  the  common  law  in  force 
in  the  State;  Phipps  v.  Harding,  70  Fed.  475,  34  U.  S.  App.  148,  30 
L.  B.  A.  518,  administering  local  State  law  as  modified  by  statute  in 
construing  commercial  instrument ;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa, 
132,  28  L.  B.  A.  563,  63  N.  W.  596,  holding  prior  to  congressional  action 
no  right  to  recover  for  excessive  discriminating  freight  charges  existed; 
State  V.  Taylor,  3  Mo.  App.  356,  holding  Federal  inferior  courts  are  of 
limited  statutory  jurisdiction;  Leyson  v.  Davis,  17  Mont.  275,  31  L.  B.  A. 
447,  42  Pac,  789,  holding  common-law  principles  adopted  only  to  modified 
extent  in  Montana;  Bray  v.  United  ^States,  1  N.  M.  4,  holding  criminal 
jurisdiction  of  territorial  courts  statutory  only;  Browning  v.  Estate  of 
Browning,  3  N.  M.  376  (468,  469),  9  Pac.  682,  holding  common  law 
adopted  by  New  Mexican  legislature  was  the  portion  thereof  applicable 
to  the  territory;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  89,  34  L.  Ed. 
80,  10  Sup.  Ct.  677,  majority  holding  homicide  committed  under  instruc- 
tions of  executive  department,  done  ta  pursuance  of  law;  dissenting  opin- 
ion in  Baltimore  etc.  R.  R.  v.  Baugh,  149  U.  S.  395,  400,  37  L.  Ed.  784, 
786,  13  Sup.  Ct.924,  927,  majority  invoking  "general  law  of  the  country," 
to  sustain  decision;  dissenting  opinion  in  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  709,  42  L.  Ed.  912,  18  Sup.  Ct.  480,  majority  applying  common- 
law  rule  of  locality  of  birth  to  determine  citizenship;  United  States  v. 
New  Bedford  Bridge,  1  Wood.  &  M.  467,  Fed.  Cas.  15,867,  upon  intro- 
duction of  common  law  into  the  several  States;  dissenting  opinion  in  Ex 
parte  Holman,  28  Iowa,  126,  majority  denying  jurisdiction  of  State  court 
to  grant  habeas  corpus  to  prisoner  under  Federal  process;  Dean,  Peti- 
tioner, 83  Me.  495,  13  L.  B.  A.  231,  22  Atl.  387,  discussing  whether  certain 
State  court  is  within  description  in  naturalization  law  of  common-law 
courts  of  record ;  Lindell  v.  McNair,  4  Mo.  383,  holding  husband  and  wife  'b 
joint  conveyance  of  paraphernal  property  valid  in  Missouri  after  common 
law  introduced;  hynch  v.  Clarke,  1  Sand.  Ch.  646,  upon  prevalence  of 
common  law  in  the  several  States. 

Modified  in  Smith  v.  Alabama,  124  U.  s!  478,  81  L.  Ed.  512,  8  Sup.  Ct. 
569,  holding  Constitution,  statutes  and  treaties,  being  framed  in  common- 
law  language,  construable  according  to  its  rules. 

Denied  in  Lynch  v.  Clarke,  1  Sand.  Ch.  651,  recognizing  as  national  law 
the  common-law  doctrine  respecting  citizenship  of  native-born  children 
of  aliens;. In  re  Wong  Kim  Ark,  71  Fed.  385,  affirmed  in  169  U.  S.  709, 
42  L.  Ed.  912,  18  Sup.  Ct.  480,  rejecting  rule  of  international  law  in  deter- 
mining citizenship  of  native-bom  person  of  Chinese  parentage. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1232, 
1238,  1239. 

Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  506. 
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Federal  courts  cannot  assume  that  a  certain  part  of  the  common  law  has 
been  adopted  in  a  State  of  the  Unlcm,  without  some  eTidence  thereof  arising 
from  statute,  decision  or  usage. 

Approved  in  Wentz  v.  Chicago  etc.  R.  Co.,  259  Mo.  466,  Ann.  Gas.  1916B, 
S17,  168  S.  W.  1171,  in  action  by  interstate  passenger  for  negligence,  no 
evidence  being  produced  as  to  law  of  State  of  contract  except  that  it  was 
common  law,  such  common  law  will  be  presumed  to  be  same  as  that  of 
forum. 

In  the  United  States  copyright  exists  only  by  virtue  of  Federal  statutes. 
Approved  in  Caliga  v.  Inter  Ocean  Newspaper  Co.,  215  U.  S.  188,  54 
L.  Ed.  152,  30  Sup.  Ct.  38,  copyright  of  painting  procured  on  amended 
application  cannot  stand;  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  346, 
52  L.  Ed.  1091,  28  Sup.  Ct.  722,  according  to  construction  of  Federal 
statute,  holder  of  copyright  in  book  has  not  power  to  control  sales  by 
his  vendee;  Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  362,  52  L.  Ed. 
1099,  28  Sup.  Ct.  726,  no  action  to  recover  pecuniary  damages  may  be 
maintained  for  violation  of  right  of  copyright,  since  no  such  remedy  is 
given  by  Federal  statute;  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  209 
U.  S.  15, 14  Ann.  Gas.  628,  52  L.  Ed.  661,  28  Sup.  Ct.  319,  holding  music  rolls 
for  piano  players  did  not  infringe  copyright  of  musical  compositions ;  Ameri- 
can Tobacco  Co.  v.  Werckmeister,  207  U.  S.  291, 12  Ann.  Cas.  595,  52  L.  Ed. 
214,  28  Sup.  Ct.  72,  right  of  property  in  copyright  in  United  States  is 
statutory,  and  provision  requiring  notice  of  copyright  on  copyrighted 
article  applies  by  reasonable  construction  to  copies;  Holmes  v.  Hurst, 
174  U.  S.  85,  48  L.  Ed.  905,  19  Sup.  Ct.  607,  holding  serial  publication  of 
book  in  monthly  magazine,  prior  to  taking  steps  toward  securing  copy- 
right, is  such  publication  of  same  within  act  of  February  3,  1831,  as  to 
vitiate  cop3rright  of  whole  book  obtained  subsequently  but  prior  to  pub- 
lication of  book  as  entirety;  Bentley  v.  Tibbals,  223  Fed.  248,  138  C.  C.  A. 
489,  copyright  is  Bot  prejudiced,  in  action  for  infringement,  by  fact  that 
copyrighter  has  sold  editions  of  same  book  in  United  States  which  were 
printed  abroad,  as  this  is  offense  against  United  States  alone;  Dixon  v. 
Corinne  Runkel  Stock  Co.,  214  Fed.  421,  422,  Federal  statute  providing 
for  attachment  in  common-law  causes  is  not  applicable  in  suit  for  infringe- 
ment of  copyright;  White-Smith  Music  Pub.  Co.  v,  Goff,  187  Fed.  250, 
109  C.  C.  A.  187,  provision  of  copyright  act  of  1909,  which  permits 
copyrights  to  be  extended  by  author,  widow  or  widower  of  author,  or 
children  after  death  of  author,  does  not  extend  by  implication  to  proprietor 
of  work;  Ohman  v.  City  of  New  York,  168  Fed.  958,  action  for- violation 
of  copyright  of  map  must  be  framed  under  penalty  clause  in  Federal 
statute,  and  action  for  damages  is  demurrable;  Bobbs-Mcrriil  Co.  v. 
Straus,  147  Fed.  19,  21,  23,  where  complainant  sold  copies  of  copyrighted 
book  in  which  was  published  notice  that  retail  price  was  one  dollar,  and 
that  sales  at  less  price  would  be  treated  as  copyright,  he  was  not  entitled 
to  injunction  restraining  sale  at  less  than  one  dollar;  Hartman  v.  Park 
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&  Sons  Co.,  146  Fed.  360,  upholding  contracts  between  maker  of  propri- 
etary medicine  between  himself  and  wholesalers,  to  whom  alone  he  sold 
medicine  by  which  they  sold  only  at  certain  price  and  to  certain  retailers, 
and  between  him  and  retailers  whereby  they  agreed  to  sell  only  at  certain 
price;  Board  of  Trade  v.  C.  B.  Thomson  Commission  Co.,  103  Fed.  902, 
holding  board  of  trade  cannot  preliminarily  enjoin  use  of  its  market 
quotations  where  question  whether  there  has  been  prior  publication  is 
in  dispute;  Stem  v.  Rosey,  17  App.  D.  C.  664,  holder  of  copj^ght  on 
music  not  being  able  under  decisions  to  redress  infringement  consisting 
in  phonographic  records  duplicating  his  tune,  can  have  no  common-law 
remedy ;  Banks  v.  Manchester,  128  U.  S.  252,  32  L.  Ed.  428,  9  Sup.  Ct.  39, 
and  Tliompson  v.  Hubbard,  131  U.  S.  161,  33  L.  Ed.  86,  9  Sup.  Ct.  720, 
holding  copyright  dependent  solely  on  congressional  legislation ;  Boucicault 
V.  Hart,  13  Blatchfi  50,  Fed.  Cas.  1692,  Donnelly  v.  Ivers,  20  Bfetchf.  383, 
18  Fed.  593,  and  Crowe  v.  Aiken,  2  Biss.  214,  Fed.  Cas.  3441,  holding 
copyright  created  by  Federal  statute,  no  such  right  existing  at  common 
law;  Clemens  v.  Bedford,  11  Biss.  462,  14  Fed.  730,  Keene  v.  Wheatley,  14 
Fed.  Cas.  203,  205,  Carte  v.  Ford  (The  '^olanthe"  Case),  15  Fed.  442, 
and  Rees  v.  Peltzer,  75  111.  478,  holding  general  publication  of  uncopy- 
righted  work  is  dedication  to  the  public  concluding  proprietor's  control; 
West  Publishing  Co.  v.  Lawyers'  Co-op.  etc.  Co.,  64  Fed,  364,  25  L.  R.  A. 
446,  determining  what  parts  of  reports  compiler  of  digest  may  use;  J.  L. 
Mott  Iron  T^rks  v.  Clow,  82  Fed.  317,  53  U.  S.  App.  466,  holding  price 
catalogue  not  proper  subject  of  copyright;  Hi^ns  v.  Strong,  4  Blackf. 
183,  holding  compliance  with  statute  necessary  to  validity  of  patent; 
Carter  v.  Bailey,  64  Me.  462,  18  Am.  Rep.  275,  holding  copyright  statutes 
not  regulation  of  any  pre-existing  common-law  right;  Banker  v.  Caldwell, 
3  Minn.  104,  arguendo. 

Criticised  in  Myers  v.  Callaghan,  10  Biss.  147,  5  Fed.  732,  as  trenching 
upon  the  rights  of  authors. 

Right  to  damages  for  unauthorized  use  of  literary  production  of 
another  in  absence  of  statute.    Note,  13  Ann.  Gas.  257. 

Under  cop3rrlglit  statutes,  a  rlgbt  vests  In  the  aatbor  upon  recording  tbe 
title  in  the  clerk's  office,  which  right  hecomes  perfect  only  upon  strict  com- 
pliance with  statutory  requirements. 

Approved  in  Lydiard-Peterson  Co.  v.  Woodman,  204  Fed.  923,  123 
C.  C.  A.  243,  requirement  of  copyright  act  of  1874,  that  copyrightor's 
name  should  appear  after  sign  of  copyright  is  not  fulfilled  in  case  of  map  . 
by  drawer's  name  so  appearing;  Iiouis  Dejonge  &  Co.  v.  Breuker  etc.  Co., 
191  Fed.  36,  111  C.  C.  A.  567,  failure  to  inscribe  notice  of  copyright  on 
visible  portion  of  paintings  invalidates  copyright  otherwise  regular;  Bos- 
selman  v.  Richardson,  174  Fed.  623,  98  C.  C.  A.  127,  owner  of  copyright 
does  not  make  out  prima  facie  case  unless  he  proves  compliance  with  all 
statutory  requirements;  Saake  v.  Lederer,  174  Fed.  136,  98  C.  C.  A.  571, 
copyright  in  drama  procured  by  one  not  author  is  invalid  in  absence  oi: 


8  Pet.  591-699  NOTES  ON  U.  S.  REPORTS.  1336 

assignment  of  right  to  copyright;  Freeman  v.  The  Trade  Re^ster,  173 
Fed.  421,  failure  to  print  copyright  notice  on  magazine  as  required  by 
Federal  statute  is  fatal  to  publisher's  claims  for  protection  of  copyright; 
Caliga  V.  Inter-Ocean  Newspaper  Co.,  157  Fed.  187,  84  C.  C.  A.  634, 
in  action  of  debt  for  violation  of  copyright  in  painting,  plaintiff  cannot 
seek  protection  under  later  of  two  applications  for  copyright  unless  he 
shows  first  application  was  rejected;  G.  &  C.  Merriam  Co.  v.  United  Diet. 
Co.,  140  Fed.  769,  where  plates  for  copyrighted  books  are,  after  publica- 
tion here,  taken  to  England  and  edition,  printed  there  without  notice  of 
American  copyright,  reproduction  here  from  copy  of  English  edition  is 
not  infringement ;  Callaghan  v.  Myers,  128  U.  S.  652,  32  L.  Ed.  657,  9  Sup. 
Ct.  186,  and  Thompson  v.  Hubbard,  131  U.  S.  150,  151,  33  L.  Ed.  86,  9 
Sup.  Ct.  720,  holding  strict  compliance  with  statutory  requirements  con- 
dition pr^edent  to  perfection  of  copyright;  Higgins  v.  Keuffel,  140  U.  S. 
435,  35  L.  Ed.  478,  11  Sup.  Ct.  733,  holding  placing  word  ''copyright" 
on  every  copy  of  label  necessary  before  action  maintainable  for  infringe- 
ment thereof;  Baker  v.  Taylor,  2  Blatchf.  84,  Fed.  Cas.  782,  holding  unin- 
tentional mistake  in  notice  of  entry  printed  in  book  fatal  to  copyright; 
Boucicault  v.  Hart,  13  Blatchf.  50,  56,  Fed.  Cas.  1692,  holding  compliance 
with  statutory  requisites  necessary;  Higgins  v.  Keuffel,  24  Blatchf.  352, 
30  Fed.  628  (affirmed  in  s.  c,  140  U.  S.  435,  86  L.  Ed.  473,  11  Sup.  Ct. 
733),  holding  printing  on  labels  "Registered,  3693,  1883,"  not  compliance 
with  statutory  requirement  for  notice  of  copyright;  Parkin^n  v.  Laselle, 
3  Sawy,  332,  Fed.  Cas.  10,762,  holding  insufficient,  bill  to  restrain  infringe- 
ment of  cop3nright  omitting  allegations  of  performance  of  statutory  re- 
quirements; Chase  v.  Sanborn,  4  Cliff.  311,  Fed.  Cas.  2628,  Trow  etc.  Direc- 
tory Co.  V.  Curtin,  36  Fed.  829,  and  Osgood  v.  Aloe  Instrument  Co.,  83  Fed. 
471,  all  requiring  complainant  in  suit  for  infringement  of  copyright  to 
show  strict  compliance  with  statutory  requirements;  Jackson  v.  Walkic, 
29  Fed.  16,  holding  copyright  invalid  for  failure  to  strictly  comply  with 
law  in  respect  to  notice ;  Daly  v.  Brady,  39  Fed.  266,  holding  variation  be- 
tween title  filed  and  title  published,  fatal  to  copyright;  Pierce  etc.  Mfg. 
Co.  V.  Werkmeister,  72  Fed.  56,  33  U.  S.  App.  389,  holding  omission  to  in- 
scribe statutory  notice  on  exhibited  painting  precluded  recovery  for  in- 
fringement; West  Publishing;  Co.  v.  Lawyers'  Co-op.  etc.  Co.,  64  Fed.  364, 
25  L.  R.  A.  446,  determining  what  part  of  reports  compiler  of  digest  may 
use;  Higgins  v.  Strong,  4  Blackf.  183,  holding  validity  of  patent  dependent 
on  compliance  with  statute. 

Distinguished  in  JoUie  v.  Jacques,  1  Blatchf.  621,  Fed.  Cas.  7437,  con- 
8truin^7  later  act. 

Modified  in  Donnelley  y.  Ivers,  20  Blatchf.  383, 18  Fed.  593.  holding  title 
page  of  the  book  not  required  to  be  the  title  deposited  verbatim ;  Myers  ▼. 
Callaghan,  10  Biss.  146,  5  Fed.  731  (s.  c.,  on  appeal,  128  U.  S.  647,  649,  650, 
32  L.  Ed.  556,  667,  9  Sup.  Ct.  184, 185),  holding  slip  in  a  trifling  particular 
not  f  ataL 
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Author's  rights  before  publication.    Note,  7  Am.  Rep.  488. 

Rights  of  author  or  composer  wliile  work  is  unpublished.    Note,  7 
£.  B.  G.  75. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication.    Note, 
66  L.  B.  A.  446. 

New  corrections  and  addition  to  old  work  as  subject  matter  of  copy- 
right.   Note,  7  E.  R.  C.  86. 

Existence  of  copyright  independ^[itly  of  registration.    Note,  7  £.  R.  G. 
132. 

Delivery,  nnder  act  aatborlzing  appointment  of  Federal  Supreme  Court 
reporter,  of  eigltty  copies  of  a  volume  to  tbe  State  department,  did  not  exon- 
erate reporter  applying  for  copyright,  from  depositing  an  additional  copy 
under  the  copyright  act. 

Distinguished  in  Dwight  v.  Appleton,  8  Fed.  Cas.  186,  holding  delivery 
of  first  volume  within  six  months  after  publication  and  others  before 
infringement,  sufficient. 

Reporter  of  Federal  Supreme  Cqurt  decisions  can  have  no  copyright  in 
the  written  opinions  of  the  court,  and  the  Judges  thereof  have  no  power  to 
confer  such  right  upon  Mm. 

Approved  in  West  Publishing  Co.  v.  Edward  Thompson  Co.,  169  Fed.  854, 
company  cannot  secure  copyright  on  anything  concerning  case  filed  by 
court  with  its  opinion,  such  as  syllabi  or  statement  of  facts,  nor  to  chrono- 
logical order  of  these  cases;  Banks  Law  Pub.  Co.  v.  Lawyers'  Co-op.  Pub. 
Co.,  169  Fed.  388,  17  Ann.  Oas.  957,  94  C.  C.  A.  642,  official  reporter  of 
Federal  Supreme  Court  can  have  no  copyright  in  arrangement  of  cases, 
distribution  in  volumes  or  pagijig;  Banks  v.  Manchester,  128  U.  S.  253,  254, 
32  L.  Ed.  429,  9  Sup.  Ct.  40,  holding  judges'  opinions,  rendered  in  dis- 
charge of  official  duty,  free  for  publication  to  everybody ;  Banks  v.  Man- 
chester, 23  Fed.  146  (affirmed  in  s.  c,  128  U.  S.  253,  254,  32  L.  Ed.  429, 
9  Sup.  Ct.  40),  and  West  Publishing  Co.  v.  Lawyers'  Co-op.  etc.  Co.,  64 
Fed.  364,  25  L.  R.  A.  446,  holding  reporter  could  not  copyright  opinions, 
syllabi  and  statements  of  cases,  prepared  by  judges;  Callaghan  v.  Myers, 
128  U.  S.  647,  649,  650,  82  L.  Ed.  556,  557,  9  Sup.  Ct.  184,  185,  holding 
reporter  entitled  to  copyright  on  volume  of  decisions  which  will  cover 
matter  introduced  by  him;  Little  v.  Gould,  2  Blatchf.  364,  Fed.  Cas.  8395, 
holding  reporter  an  author  of  volume  of  reports  within  meanifig  of  copy- 
right act;  Myers  v.  Callaghan,  10  Biss.  143,  5  Fed.  728  (affirmed  in  Cal- 
laghan V.  Myers,  128  U.  S.  647,  649,  650,  32  L.  Ed.  556,  557,  9  Sup.  Ct. 
184,  185),  holding  reporter  entitled  to  cop3nright  on  reports  at  least  to 
extent  of  his  own  compositions  therein;  Gray  v.  Russell,  1  Story,  20,  I'ed. 
Cas.  5728,  sustaining  copyright  of  enlarged  and  altered  edition  of  book, 
free  to  public  in  original  form ;  Banks  v.  Manchester,  23  Fed.  146,  affirmed, 
128  U.  S.  253,  264,  82  L.  Ed.  429,  9  Sup.  Ct.  40,  Banks  v.  West,  27  Fed.  61, 
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and  West  Publishing  Co.  v.  Lawyers*  Co-op.  etc.  Co.,  64  Fed.  364,  25 
L.  R.  A.  446,  holding  reporter  entitled  to  copyright  of  reports  which  pro- 
tects only  his  own  work  therein. 

Copyright  in  judicial  opinions.    Note,  55  Am.  Rep.  145,  148. 

Extent  of  copyright  protection  in  law  reports.    Note,  17  Ann.  Oas.  963.  ' 

In  England  it  la  not  settled  that  authors  are  precluded  from  every  remedy 
for  Infringement,  except  on  the  foundation  of  the  copyright  statutes. 

Cited  in  Hartford  etc.  R.  R.  Co.  v.  Kennedy,  12  Conn.  526,  holding 
remedy  provided  by  beneficial  statute  is  cumulative  merely. 

Constitutionality  of  Sunday  laws.    Note,  49  Am.  Dec.  618. 

Miscellaneous.  Cited  in  Lawrence  v.  Dana,  4  Cliff.  86,  Fed.  Cas.  8136, 
holding  addition  of  new  matter  docs  not  entitle  one  to  publish  another's 
copyrighted  works;  erroneously  cited  in  dissenting  opinion  in  Pollock  v. 
Farmers'  Loan  etc.  Co.,  157  U.  S.  646,  39  L.  Ed.  842, 15  Sup.  Ct.  714  (official 
report  citing  2  Pet.  449,  7  L.  Ed.  481). 

8  Pet.  700-703,  8  !■.  Ed.  1094,  X7NITED  STATES  T.  PHELPa 
Not  cited. 

8  Pet.  725-742,  8  L.  Ed.  1106  (Appendix),  WHEATON  ▼.  PETEB& 

Legislature  has  no  right  to  impose  upon  a  court,  by  snbseqaent  statute, 
their  construction  of  a  statute  previously  passed. 

Modified  in  United  States  v.  The  Ohio,  27  Fed.  Cas.  229,  discussing  effect 
of  subsequent  on  the  construction  of  prior  statutes. 

There  is  no  common  law  of  the  United  States,  distinct  ftom  the  local 
common  law  adopted  by  the  several  States. 

Cited  in  Lindell  v.  McNair,  4  Mo.  383,  discussing  effect  of  introduction 
of  common  law  on  ability  of  husband  and  wife  to  convey  latter 'b  para- 
phernal property. 
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